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Appeal — withdrawal by appellant from Industrial 
Agreement No. 10 of 1979 — application for new 
award A4 of 1987 by respondents — dispute over 
four per cent second tier increase — strike action — 
section 32 conference requested by appellants — 
section 32 conference aborted — section 44 
conference called on motion of Commission — 
interim order relating to A4 of 1987 issued — Wage 
Fixation Principles — public interest — power of 
Commission to vary section 32 orders prior to 
conclusion of A4 of 1987 — appeal grounds not 
made out — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against a decision of 
the Commission at First instance made on 24 November 

1988 and contained in an order of that date. The appeal 
is brought pursuant to section 49(1) of the Industrial 
Relations Act 1979 (as amended) ("the Act"). 

The order should, we think, be set out here in full- 
Apart from the formal parts of the heading, it bears the 
notation at the top "section 44(6)(ba) — four per cent 

. increase" and the number "C1522( 1) of 1988". The order 
which appears at page 74 of the appeal book reads as 
follows:— 

(1) The rates of pay applicable to the employees 
of the Respondent to whose employment the 
section 32 Orders made in proceedings No. A4 of 
1987 apply shall be increased by four per cent from 
and including the date of this Order. The said 
increase shall be applied to the base rate of pay, all 
components of service pay, shift allowance, 
leading hand allowance and district allowance. 

(2) Smoko taken in the second half of each shift 
shall be taken immediately upon conclusion of the 
mid-shift break. 

(3) Employees shall wash up in their own time at 
the conclusion of their shift. 

(4) (a) The Respondent may alter the system of 
implementation of the 38 hour week such that 
employees are paid at the 38 hours per week rate 
and not at the 40 hours per week rate. Leisure days 
in lieu of the 38 hour week being worked shall 
continue to be taken once in every 28 days cycle 
provided that the Respondent shall not request or 
require an employee to work and no employee 
shall work on his/her leisure day off except in case 
of genuine emergency. 

(b) Liberty to apply is reserved to the parties in 
respect of all matters relating to the 
implementation of this Order (No. 4) and 
including the definition of genuine emergency. 
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(5) These Orders give effect to the Minute of 
Proposed Orders tendered by the Respondent in 
this conference and attached thereto so far as it 
describes the variations necessary to relevant parts 
of the Orders in consequence of Orders 1 and 2 
hereof. 

(6) These Orders have effect notwithstanding 
the section 32 Orders made by the Commission in 
Application No. A4 of 1987 and No. 758 of 1986. 

(7) This Order shall operate on and from 14 
November 1988 until the fmalisation of MatterNo. 
A4 of 1987. 

It is of significance that, attached in a schedule to the 
order, and given effect to in the order, were variations 
proposed by the respondent in those proceedings, 
namely the appellant in these proceedings. 

On 14 November 1988. the Commission, pursuant to 
section 44(7)(b) of the Industrial Relations Act 1979 in 
C1522 of 1988. published what were accepted in these 
proceedings its reasons for decision in respect of that 
order, and according to the file note on page 69 of the 
appeal book, called a section 44(7)(b) conference on its 
own motion expressed as follows:— 

(1) Strike action on two occasions involving a 
majority of the Respondent's employees. 

(2) Information transcript in A4 of 1987 
proceedings advising Commission of the likeli- 
hood of the continuation of other forms of 
industrial action, especially action directed at 
Japanese partners in the project. 

(3) The possible damage arising to the 
Respondent's competitive position arising from 
further industrial action; the consequent threat to 
employees long term security in their jobs; the 
likelihood of an entrenched bad industrial 
relations environment and the threat to 
productivity arising therefrom; the public interest 
in connection with possible threats to the viability 
of an important income export earner. 

(4) The knowledge that if necessary the 
Commission can take appropriate action pursuant 
to section 44(6)(ba) of the Industrial Relations Act 
1979 to put in place orders to prevent the 
deterioration of industrial relations in respect of 
the issues in question until arbitration has resolved 
A4 of 1987. 

Those reasons were clearly expressed and we refer to 
them hereinafter. 

The Decision of the Commission. 
The decision of the Commission was accepted by the 

parties as being contained in a statement by the 
Commission made when delivering minutes of the 
proposed order on 14 November 1988 at Karratha (see 
page 70 of the appeal book). Summarised, the 
Commission said:— 

My decision to allow a second tier wage increase 
of four per cent is based on my reasons for decision 
on the issues of merit in CR411 of 1988, and the fact 
that strikes have occurred in which the increase has 
been a factor of importance. 

I believe that unless the increase is granted 
immediately strike action is likely to recur and that 
industrial relations are likely to deteriorate. 

I note that during the conference Counsel for the 
Respondent raised the fact that in CR411 of 1988 I 
said that the matter would not be finalised until 
proceedings in A4of 1987 were completed. He said 
the Respondent's case in A4 of 1987 had been 
prepared on that understanding and he implied 
that the Respondent would be prejudiced as a 
result of the order I now make. 

The order I make will not be a final order. It is an 
order to prevent the deterioration of industrial 
relations until arbitration has resolved No. A4 of 
1987. In these circumstances I am unable to see 
how the Respondent will be prejudiced. 

According to an affidavit by Mr Donald George 
Moss sworn on 14 December 1988 on behalf of the 
appellant, which was not objected to, (and which 
appears in the appeal book at pages 77-81), at the 
conference on 11 November 1988, (and which is 
acceptable as a record of the proceedings at first 
instance), the Commissioner said, inter alia:— 

I intend to come out of the corner. I have thought 
about powers. I have acted in the case of a wage 
increase when I thought I had power. I have 
problems with the section 32 order, but I do not 
intend to allow that to prevent me from putting 
things right. All the ingredients are there for a 
section 44 conference. I now call a section 44 
conference and summons the parties and their 
representatives to that conference. Mr Dixon, Mr 
Chapman and Mr Moss, you are summonsed to 
appear on behalf of the company. Mr Schapper 
you are summonsed to appear on behalf of the 
respondents. 

He was also alleged to have said:— 
Because I have some concern of the section 32 

power, I may have erred in the order of 6 October 
1988 in A4 of 1987 in relation to wage rates. 
Therefore. I propose the further addition — 

The wages of the respondents' members 
employed prescribed in the order of 6 October 
1988 and the wage increases proposed in that 
order apply by way of this order. 

And further:— 
It is not possible to conciliate on that possible 

order. I intend to allow an increase of four per cent 
in the wages as per the second tier on the basis of 
the evidence in C411 of 1988. 

Grounds of Appeal. 
The grounds of appeal are set out at some length as 

the schedule to the matters of appeal and appear at 
pages two to seven of the appeal book. They allege, in 
substance, that the Commission erred in law in making 
orders when on 8 and 12 January 1988 and 29 February 
1988 in matter A4 of 1987 he issued orders binding on 
the parties pursuant to section 32(2) and (3) of the Act 
which regulated the terms and conditions of 
employment to apply to the employees of the appellant 
by reference to Industrial Agreement No. 10 of 1979. 
pending the hearing and determination by arbitration 
of the respondents' claim for a new award binding on 
the appellant in Matter No. A4 of 1987. 

In addition, it was asserted in summary that the 
Commission was not empowered to vary, amend or add 
to the section 32 orders since:— 

(a) the section 32 orders had been issued pursuant 
to section 32(2) and (3) of the Act during 
conciliation in the award claim; 

(b) the award claim was the subject of arbitration 
which was pending; 

(c) the Act does not empower the Commission to 
vary, amend or alter the section 32 orders 
made in the award claim in a section 44 
conference; 

(d) the Act did not empower the Commission to 
issue the orders pursuant to section 44(6)(ba) 
of the Act until the arbitration of separate 
proceedings, namely the award claim is 
concluded; 

(e) the order was issued contrary to the State Wage 
Fixing Principles. 
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It was also asserted that the Commission did not have 
the requisite opinion to issue the orders and did not 
issue the orders in support of any of the matters, 
pursuant to section 44(6)(ba). 

It was therefore asserted that the purported exercise 
of power by the Commission under section 44 of the Act 
was in the circumstances not a proper or permitted 
exercise under the Act. and also that the Commission 
erred in law in holding that the section 44 orders have 
effect notwithstanding that the section 32 orders were 
made. 

The Statutory Provisions. 
Because of their importance, we set out hereunder in 

full the following provisions. 
Section 23(1) reads:— 

(1) Subject to this Act, the Commission has 
cognizance of and authority to enquire into and 
deal with any industrial matter except any matter 
provided for in paragraph (a)... 

Section 29(a) reads:— 
An industrial matter may be referred to the 

Commission — 
(a) in any case, by — 

(i) an employer with a sufficient 
interest in the industrial matter; 

(ii) an organisation in which persons 
to whom the industrial matter 
relates are eligible to be enrolled as 
members or an association that 
represents such an organisation; 
or 

(iii) the Minister: 
(b) ... 

Section 32 reads:— 
(1) Where an industrial matter has been referred 

to the Commission the Commission shall, unless it 
is satisfied that the resolution of the matter would 
not be assisted by so doing, endeavour to resolve 
the matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms 
for the resolution of the matter. 

(3) Without limiting the generality of subsection 
(2) the Commission may. for the purposes of that 
subsection — 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their 
representatives to confer among 
themselves at a conference at which the 
Commission is not present; 

(c) give such directions and make such 
orders as will in the opinion of the 
Commission — 

(i) prevent the deterioration of 
industrial relations in respect of 
the matter until conciliation or 
arbitration has resolved the 
matter; 

(ii) enable conciliation or arbitration 
to resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or informa- 
tion which in the opinion of the 
Commission would assist in the 
resolution of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under .this Act. 

(4) The Commission shall — 
(a) if it gives or makes a direction, order or 

declaration orally under subsection (3), 
reduce the direction, order or declaration 
to writing as soon as is practicable 
thereafter; 

(b) preface each direction, order or declara- 
tion given or made by it under subsection 
(3)- 

(i) if so given or made in writing, at 
the time of that giving or making; 
or 

(ii) if so given or made orally, at the 
time of the reduction of that 
direction, order or declaration to 
writing, 

with a preamble in writing setting out the 
circumstances which led to the giving or 
making of that direction, order or 
declaration; and 

(c) make the text of each direction, order or 
declaration given or made by it under 
subsection (3) and of the preamble 
thereto available to the parties as soon as 
is practicable after that giving or 
making. 

(5) Repealed. 
(6) Where the Commission does not endeavour 

to resolve the matter by conciliation or, having 
endeavoured to do so — 

(a) is satisfied that further resort to 
conciliation would be unavailing; or 

(b) is requested by all the parties to the 
proceedings to decide the matter by 
arbitration, 

the Commission may decide the matter by 
arbitration. 

(7) Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by conciliation. 

Section 44 reads:— 
(1) Subject to this section, the Commission 

constituted by a Commissioner may summon any 
person to attend, at a time and place specified in the 
summons, at a conference before the 
Commission. 

(2) A summons under this section — 
(a) may be given in the prescribed manner; 

and 
(b) when so given shall, in any proceedings 

under this Act relating thereto, be deemed 
to have been served on the person to 
whom it is directed unless that person, in 
those proceedings, satisfies the 
Commissioner who caused the summons 
to be given or the Full Bench as the case 
may be, that he did not receive the 
summons. 

(3) Any person so summoned shall, except for 
good cause, proof of which is on him, attend the 
conference at the time and place specified in the 
summons and continue his attendance thereat as 
directed by the Commission. 

Penalty deleted. 
(4) Repealed. 
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(5) A conference under this section shall be held 
in private unless the Commission, at any stage of 
the conference, is of the opinion that the objects of 
the Act will be better served by holding the 
conference in public. 

(5a) In endeavouring to resolve any matter by 
conciliation the Commission shall do all such 
things as appear to it to be right and proper to assist 
the parties to a conference under this section to 
reach an agreement on terms for the resolution of 
the matter. 

(6) The Commission may. at or in relation to a 
conference under this section, make such 
suggestions and give such directions as it considers 
appropriate and. without limiting the generality of 
the foregoing may — 

(a) direct the parties of any of them to confer 
with one another or with any other person 
and without a chairman or with the 
Registrar or a Deputy Registrar as 
chairman; 

(b) direct that disclosure of any matter 
discussed at the conference be limited in 
such manner as the Commission may 
specify; 

(ba) with respect to industrial matters, give such 
directions and make such orders as will in 
the opinion of the Commission — 

(i) prevent the deterioration of 
industrial relations in respect of the 
matter in question until concilia- 
tion or arbitration has resolved that 
matter; 

(ii) enable conciliation or arbitration to 
resolve the matter in question; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the Com- 
mission would assist in the 
resolution of the matter in 
question; 

(bb) with respect to industrial matters, give any 
direction or make any order or declaration 
which the Commission is otherwise 
authorised to give or make under this Act; 
and 

(c) exercise such of the powers of the 
Commission referred to in section 27(1) as 
the Commission considers appropriate. 

(6a) An order made under subsection (6)(ba) or 
(bb) — 

(a) binds only the parties to the relevant con- 
ference under this section; and 

(b) may vary the operation of an existing award 
or industrial agreement in respect of the 
parties referred to in paragraph (a). 

(7) The Commission may exercise the power 
conferred on it by subsection (1) — 

(a) on the application of— 
(i) any organisation, association or 

employer; 
(ii) the Minister on behalf of the State; 

or 
(iii) an employee in respect of a dispute 

relating to his entitlement to long 
service leave; 

or 
(b) on the motion of the Commission itself 

whenever industrial action has occurred or. 
in the opinion of the Commission, is likely 
to occur. 

(8) Where, at a conference held in accordance 
with this section, agreement is reached between the 
parties or any of them in relation to any industrial 
matter the Commission may — 

(a) make an order in the terms of that 
agreement binding only on those parties 
who consent thereto: 

(b) deleted 
(c) deleted 
(d) where the nature or subject matter of the 

agreement does not. in the opinion of the 
Commission, require that an order in terms 
of the agreement be made. make. sign, and 
file a memorandum of the terms of the 
agreement. 

(9) Where at the conclusion of a conference held 
in accordance with this section any question, 
dispute, or disagreement in relation to an 
industrial matter has not been settled by agreement 
between all of the parties, the Commission may 
hear and determine that question, dispute, or 
disagreement and may make an order binding only 
the parties in relation to whom the matter has not 
been so settled. 

(10) Subject to subsections (11) and (12). the 
Commission may. for the hearing and 
determination of a matter under subsection (9). be 
constituted by the Commissioner who presided 
over the conference. 

(11) Where the Commissioner referred to in 
subsection (10) proposes to constitute the 
Commission for the purpose mentioned in that 
subsection, he shall, at the conclusion of the 
conference advise the parties thereto of his 
intention so to do. and. if any party thereupon 
objects to the Commission being so constituted for 
that purpose, that Commissioner shall not enter 
upon the hearing of the matter concerned 
unless— 

(a) he has discussed with the Chief 
Commissioner the propriety of his so 
doing; and 

(b) the Chief Commissioner, after inter- 
viewing the objecting party, has directed 
him so to do. 

(12) Where the Chief Commissioner does not 
give the direction referred to in paragraph (b) of 
subsection (11), he may — 

(a) allocate the matter in dispute for hearing 
and determination by the Commission 
constituted by a Commissioner other 
than the Commissioner who presided 
over the conference; and 

(b) exercise in relation to the matter such 
powers of the Commission referred to in 
subsection (1) of section 27 as he 
considers appropriate and are not 
inconsistent with the hearing and 
determination under paragraph (a). 

(12a) Where, at the conclusion of a conference 
held in accordance with this section, any qeustion. 
dispute, or disagreement in relation to an 
industrial matter has not been settled by agreement 
between all of the parties, and the parties in 
relation to whom the matter has not been so settled 
all consent in writing to the Commissioner who 
presided over the conference conclusively 
determining that question. dispute or 
disagreement, that Commissioner may hear and 
determine that question, dispute or disagreement 
and make an order binding on the parties who so 
consented. 
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(12b) Nothing in subsection (12a) authorises the 
Commissioner to use final offer arbitration 
without the express consent, in writing, of all of the 
parties concerned. 

(12c) Notwithstanding section 49 no appeal 
shall lie from an order made under subsection 
(12a). 

(13) Section 39 applies, with such modifications 
as are necessary, to an order made under this 
section. 

In relation to section 44(5)(a) and (6) it is to be noted 
that they were amended into their present form by Act 
No. 119 of 1987. 

Definitions. 
A number of relevant statutory definitions appear 

hereunder. 
"Decisions" is defined in section 7 as follows:— 

"decision" includes award, order, declaration or 
finding; 

"Finding" is defined in section 7 as follows:— 
"finding" means a decision, determination or 

ruling made in the course of proceedings that does 
not finally decide, determine or dispose of the 
matter to which the proceedings relate; 

"Industrial matter" is defined in section 7 as 
follows:— 

"industrial matter", other than in relation to a 
person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928. 
means, subject to subsection (2). any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any 
industry or of any employer or employee therein 
and. without limiting the generality of that 
meaning, includes any matter relating to ... 

History of the Matter. 
Matter No. A4 of 1987 was an application by the 

respondent union for an award to cover its members 
employed by the appellant. 

On 9 December 1987 the appellant gave notice of its 
intention to withdraw unilaterally from Industrial 
Agreement No. 10 of 1979 which at that time governed 
the terms and conditions of service of its employees and 
the effect of the withdrawal was to leave the employees 
without any award or industrial agreement. 

The Commission on 8 and 12 January 1988 and 29 
February 1988 in Matter No. A4 of 1987 issued orders 
binding on the parties pursuant to section 32(2) and (3) 
of the Act. In fact, the latter orders were expressed to 
vary in some respect the pre-existing orders. Those 
orders prescribed that Industrial Agreement No. 10 of 
1979 which had bound the parties, including the 
appellant employer prior to the latter's retirement from 
the said agreement by notice dated 10 December 1987 
and v/hich took effect on 9 January 1988, should apply 
the terms and conditions of employment of employees 
of the respondent, pending the hearing and 
determination of the respondent's claim for a new 
award in Matter No. A4 of 1987. 

On or about 7 April 1988. a conference was called, on 
the motion of Commissioner O.K. Salmon, in Matter 
No. C411 of 1988 pursuant to section 44(7)(b) of the Act 
in respect of offers of a four per cent increase made by 
the appellant to its employees on certain terms and 
conditions including the offer of such a payment in 
exchange for changes in work practices. 

On 7 April 1988 Salmon C. had ordered:— 
(1) That Robe River Iron Associates forthwith 

withdraw the wage increase proposals and the 
offers of four per cent wage increases made to its 
employees in the letter of 24 March 1988. 

(2) That within 14 days of the date of this order 
Robe River Iron Associates shall provide to the 
Commission a list of restructuring and efficiency 
items, arrangements or practices as the company 
considers would if implemented or curtailed justify 
payment of a four per cent second tier wage 
increase. 

At the conclusion of the conference therein, the 
Commissioner issued an order against the appellant 
precluding it from giving effect to the said offer and 
drew up a memorandum of matters to be referred to 
arbitration, namely a claim by the respondent for a four 
per cent increase in wages for .employees of the 
appellant. 

Pursuant to section 44(9) of the Act. the Commission 
heard this claim but determined that he would not 
make any orders in respect of the claims until after the 
determination of the award claim. The hearing of the 
award claim commenced before the Commission on 5 
July 1988 and had not been completed, as at the date of 
our hearing this application. 

On 17 October 1988 the Commission informed the 
parties that he believed that the only way he could 
dispose of the four per cent claim in Matter No. C411 of 
1988 before the determination of the award claim, was 
to issue an order dismissing it, i.e. the claim for four per 
cent. On 18 October 1988 the Commission dismissed 
the four per cent claim in Matter No. CR411 of 1988 
(C411 referred) and issued reasons for so doing. 
Between 27 October 1988 and 1 November 1988 the 
appellant's workforce or much of it commenced strike 
action for a four per cent pay increase. There was more 
strike action in November 1988. 

On 11 November 1988 the Commission, at the request 
of the respondent unions, called a conference of the 
parties in the award claim — application A4 of 1987. At 
that conference, the Commission was asked to issue 
orders under section 32 of the Act awarding to the 
employees of the appellant a four per cent wage increase 
pending the outcome of the hearing of the award claim. 
The Commission at that conference informed the 
parties that he could not issue the orders sought under 
section 32 of the Act in Matter No. A4 of 1987 since it was 
the subject of arbitration. 

The Commission then informed the representatives 
of the parties that the conference was immediately 
being changed to a section 44 conference on the motion 
of the Commission and that the representatives of the 
parties were being orally summoned to attend that 
section 44 conference which then received a number as 
Matter No. 1522 of 1988. 

On resumption of that conference, the Commission 
published a statement dated 14 November 1988 in a 
minute of proposed order in the conference. 

A memorandum of 16 November 1988 of the matters, 
the subject of the conference, was provided and, on 24 
November 1988, the Commission issued the orders, the 
subject of appeal herein. 

The State Wage Decision was handed down in April 
1987, and that made provision for a four percent two tier 
increase which was awarded throughout the iron ore 
industry (with the exception of the appellant's 
workforce) in Western Australia as a whole during the 
course of 1987 or at the latest, early 1988 (see 67 WAIG 
435). 

A very detailed history of the A4 matter and its 
tributaries appear in an Industrial Appeal Court 
decision in RRIAv. AMWSU and Others 69 WAIG 991, 
per Nicholson J. 
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Section 49(2a) Matters. 
One question raised in this appeal by the grounds of 

appeal was. of course, whether an appeal should even 
lie. That is because of section 49(2a) which 
provides:— 

(2a) An appeal does not lie under this section 
from a finding unless, in the opinion of the Full 
Bench, the matter is of such importance that, in the 
public interest, an appeal should lie. 

"Finding" is defined in section 7 to mean a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate. 
The section is quite clear and is designed to prevent the 
Full Bench having reached an opinion to that effect, 
dealing with matters which are not final 
determinations. 

Before an appeal can lie. the Full Bench must reach 
an opinion in all the circumstances of the matter, that 
firstly the matter is of importance, and secondly that it is 
of a degree of importance beyond importance simpliciter. 
It must be such as to ground an opinion that it is in the 
public interest because of the importance of the matter 
that an appeal should lie (see per Dawson J. in Re 
Australian Insurance Employees' Union; ex pane 
Academy Insurance Pty Ltd and Others 78 ALR 466). 

Thus, the business of resolving matters on the merits 
is sought to be facilitated. In Anker Anderson and 
Others v. Trevor John Pope 66 WAIG 1563. Olney J.. at 
pages 1564-1565. traced the origin of the provision to the 
necessity for providing for right of appeal against 
interim orders. 

The word "matter" in section 49(2a) refers to the 
subject matterof an appeal (see Federated Ship Painters 
and Dockers Union v. Adelaide Steamship Co 94 CAR 
579). In Gregory v. Philip Morris 80 ALR 455. the 
"matter" in the Federal context was described as the 
whole of a justiciable controversy. 

However, firstly, one must ask whether the order 
appealed against was a "finding" as defined. 

What occurred was a section 44 conference. 
The order (and thus clearly a decision as defined in 

section 7) that was made was a finite order, for a specific 
purpose to take effect only until the determination of A4 
of 1987. It was to all intents and purposes an interim 
order. It was specifically expressed by the Commission 
at first instance not to be a final order. Indeed, it was 
numberd as only a part of C1522 of 1988 by the 
designation of C 1522(1) of 1988. 

The "matter" to which the proceedings related was 
the four per cent second tier matter and some other 
matters, which were dealt with in the order. The order 
did not. clearly, decide, determine or dispose of the 
matter in CR411 of 1988 or C1522 of 1988 because the 
order was expressed to remain in place only until 
application A4 of 1987 was determined. Thus, that 
determination would not effect final determination of 
the matter to which the proceedings relate, whether that 
matter is CR411 of 1988. C1522 of 1988. C1522( 1) of 1988 
or A4of 1987. 

Alternatively, if the "matter" were the whole of the 
terms and conditions of employment of the employees 
of the appellant who were members of the respondent 
unions, then, a fortiori, the order made at first instance 
was certainly not an order which finally decided, 
determined or disposed of the matter to which the 
proceedings related. 

It was submitted by Mr Dixon that in RRIA v. 
AMWSU and Others 69 WAIG 991 it was accepted by 
the Industrial Appeal Court that a section 44 order was 
not a finding. However, that point was not specifically 
argued or determined in that appeal. 

It was submitted by Mr Stone, who appeared for the 
respondent, that an argument for public interest cannot 
be made out. 

It was also submitted by him that the quite singular 
circumstances affecting the industrial relations of this 
appellant, namely the length of time which it has taken 
to arbitrate application A4 of 1987. the fact that the 
appellant sought to retire from its Industrial 
Agreement, and that background to the making of the 
section 32 orders, render it highly unlikely if not certain 
that the Commission will not again be called upon to 
consider (at least at large) whether orders should be 
made in section 44 conferences whilst orders under 
section 32 remain on foot. That would appear to have 
some merit to it. 

We should advert to the arguments adopted by Mr 
Dixon. being the grounds contained in the Notice of 
Appeal (page six of the appeal book). It was submitted 
that the appeal raises fundamental issues regarding the 
power of the Commission pursuant to section 44 of the 
Act to vary, amend or add to the section 32 orders prior 
to the conclusion of the arbitration of the award 
claim. 

It was also submitted that the section 32 orders and 
the power to vary, were not peculiar matters and had 
been raised in a number of matters includina RRIA v. 
AMWSU and Others 69 WAIG 991. 

Thus, it was submitted that the public interest is being 
served by the appeal being heard, as it would clarify the 
Commission's jurisdiction and powers to vary the 
section 32 orders. 

It was also submitted that the issues under appeal 
further raise the application or proper application of 
the Wage Fixation Principles. 

Firstly, let us observe that section 32 and section 44 
powers have been extensively explored by the Full 
Bench and the Industrial Appeal Court in recent times, 
and. in particular, in relation to application A4 of 1987 
(see for example a number of the authorities to which 
we were referred and those referred to herein). 

The importance of this appeal in the public interest is 
therefore slight in the context of the delineation and 
definition of powers under those sanctions, because of 
the substantial consideration by the Full Bench, and 
more particularly, the Industrial Appeal Court of 
section 32 and section 44 and the powers thereunder. 

Further, as far as importance alone is concerned, 
because of those decisions, all of which were cited to us. 
the importance of this appeal is not great. This is merely 
another of at least three appeals relating to orders made 
along the path, or on parallel paths, to the 
determination of A4 of 1987. It is fair, indeed, to say that 
it is more, in the public interest, that findings related to 
A4 of 1987 matters not be appealed against unless there 
is clear i mportance as matters of principle, or otherwise, 
attachable to them. 

It is in the public interest also, that there not be 
industrial disputation pending the determination of 
industrial relations which A4 of 1987 is to finally 
determine, unless there were other factors which 
outweighed this, put before us. There have not been. 
The orders made at first instance were clearly directed 
in this matter to a prevention of further deterioration of 
industrial relations and were made against the 
background of strikes as reasons clearly expressed at 
first instance. 

Some helpful discussion of the meaning of a similar 
provision has occurred in the Federal sphere. 

"Public interest" — the words "is of such importance 
that in the public interest..." were contained in section 
34(6)(b) of the Conciliation and Arbitration Act 1904. 
now repealed. 
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The words "public interest" should not be narrowed 
to mean "special or extraordinary circumstances", 
which is the test which the respondent applied, in that 
case. It is not the test. 

An application may involve circumstances which are 
neither special nor extraordinary, but which are 
because of their very generality of great importance in 
the public interest (see Re Australian Insurance 
Employees' Union; ex pane Academy Insurance Pty Ltd 
and Others 78 ALR 466). We agree with that 
proposition. In Re Gas Industry Award 104 CAR 376, 
Wright and Moore JJ. and Gough C. said that the 
question of sufficient importance cannot be decided on 
the basis of case law. Each case will be a question of 
impression and judgment whether the appeal has the 
required degree of importance. We agree. 

An appeal will not lie unless the Commission has 
formed a positive opinion on the public interest of the 
matter. Doubts or misgivings are not sufficient [see Re 
Journalists Metropolitan Daily Newspapers 
Agreement (1960) 94 CAR 760 at 768]. We agree also with 
that proposition. 

Important questions with likely repercussions in 
other industries and substantial matters of law affecting 
jurisdiction can give rise to matters of sufficient 
importance in the public interest to justify an appeal. 

Clearly, every allegation of an injustice being done to 
persons whose terms and conditions of employment are 
affected or who employ persons, whose terms and 
conditions are thereby affected, does not warrant a re- 
opening of an award or order, for example. 

In The Industrial Life Assurance Agents Union v. 
The AMP Society 74 CAR 161, Kelly C.J. said at page 
162:- 

I think it should be shown on the face of the 
award or order that something has been dealt with 
by that order, which I should think, directly or 
certainly apparently affects the public interest. 

It is obviously impossible to express any general 
standard or degree of importance which will satisfy the 
test of such importance. Every case must be viewed on 
its merits according to its individual circumstances [see 
Federated Ship Painters and Dockers Union v. 
Adelaide Steamship Co (op. cit.)]. 

In the case of section 49(2) of the Act, public interest 
would not be identical however, to the concept as it 
might be applied in issuing an award for example [see 
Re Chemists State Award (1967) AR (NSW) 391], 

In this case, the public interest is not intruded upon 
by the order made, because it is not a final order, 
because it is not contrary to the Wage Fixing Principles 
(and even if it were, it would not alter our view), because 
it is not a matter of jurisdiction, because it is not a final 
order deterring the rights between the parties, and 
because the powers used and questioned here, have 
been extensively canvassed and decided upon in 
litigation before the Full -Bench and the Industrial 
Appeal Court. We have considered all of the 
circumstances of this case. 

In addition, the matter does not so directly or 
extensively extend outside the affairs of the parties 
concerned as to be so important as for it to be in the 
public interest that we should hear the appeal. It is not a 
matter of importance to the Commission as an 
institution [see Re Carpenters and Joiners Award (1969) 
Conciliation and Arbitration Commission Print 
B4350]. We add that each decision must depend on the 
circumstances of each proposed appeal. The criteria or 
factors we have set out above are therefore not the only 
criteria or factors which might be weighed or 
considered in any matter. We have applied those, 
principles, however, as is evident. In addition, this 
appeal raises nothing new or significant as far as the 

Wage Fixing Principles are concerned, particularly 
when the order in question is not a final order. Put 
shortly, the appellant has not established that the 
matter of appeal is of such importance that in the public 
interest an appeal should lie. 

In our opinion, therefore, this appeal is not 
competent. If that were not so. we would alternatively 
determine the matter as hereinafter expressed. 
Wage Fixing Principles. 

It was submitted that since the terms and conditions 
of employment of the appellant's employees are 
governed by orders of the Commission made under 
section 32 of the Act, there is relevantly no "award" or 
"industrial agreement" for the "Wage Fixing 
Principles" to operate, and accordingly no power in the 
Commission to "order a four per cent increase". 

Thus, the following submissions were made. 
Industrial Agreement No. 10 of 1979 was subject to 

the General Order made in the State Wage Case on 24 
April 1987 (see Matter No. 1195 of 198667 WAIG 435 at 
443, and the schedule thereto). 

By paragraph 5 of the order. Industrial Agreement 
No. 10 of 1979 was varied by the addition of the 
following term:— 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on the 10th day of March 1987, or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

It was submitted that that order was predicated on the 
basis that in due course the Commission would 
consider the question of whether a four per cent second 
tier increase for the appellant's employees was justified 
on an efficiency or restructuring basis in accordance 
with the principles. 

The section 32 orders impose the terms of Industrial 
Agreement No. 10 of 1979 on the terms and conditions 
of service of the appellant's employees with effect from 
January 1988 including the term imposed by the 
General Order on 24 April 1987. 

It was further submitted that the General Order itself 
did not and could not confer power to award or order 
the 1987 four per cent second tier increase. 

The principles published with the order were 
published as a guide to the Commission in exercising its 
jurisdiction under the Act to regulate the terms and 
conditions of service of employees and the jurisdiction 
is conferred by section 23 [see also section 7(1)], not as an 
exhaustive code. 

In addition, of course, the order was only interim or at 
most was to operate for a finite period. Thus, its 
existence under section 44 would not offend the Wage 
Fixing Principles. 

It was submitted that, where there is an existing award 
or industrial agreement the provisions of section 40 and 
section 43 apply, but where there is no award or 
industrial agreement the Commission exercises its 
general jurisdiction. We agree. In addition, since 
section 44 should not be read down and since it was held 
that a section 32 order could vary an award on an 
interim basis (see hereunder), then, a fortiori, the 
principles might also be subject to variation by a section 
44(6) order. The order was not contrary to the Wage 
Fixing Principles. 

That ground of appeal has no substance. 
Further Conclusions. 

In our opinion, where the meaning is not plain on the 
language used, section 6(a) and (b) would provide 
signposts indicating the course one should take with the 
interpretation of this statute. 
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That course is concerned to encourage and provide 
means for conciliation with a view to amicable 
agreement, thereby preventing and settling industrial 
disputes. 

That course is also to provide means for settling and 
preventing industrial disputes not resolved by 
threatened, impending and probable industrial 
disputes, with the maximum of expedition and the 
minimum of legal form and technicality. 

This matter under appeal was dealt with on the merits 
on matters impliedly raised in the hearing of C411 of 
1988. dismissed by Salmon €.. but we infer from the 
manner in which the appeal was argued before us that 
this involved the orders made earlier in A4 of 1987 
proceedings and otherwise. 

The original order in A4 of 1987 by Halliwell S.C., a 
section 32 order, referred to the fact that on 10 
December 1987 the appellant gave notice of intention to 
retire from Industrial Agreement No. 10 of 1979, and in 
fact did. and as a result the terms and conditions of 
those persons employed by the appellant and members 
of the respondents would not have their terms and 
conditions of employment regulated. Following that, 
application A4 of 1987 was made for an award. That 
application is still being heard, we were told. 

The Commission, in the recitals to the order in 
question in this matter, was also of opinion that the 
making of the orders would prevent the deterioration of 
industrial relations between the applicants and persons 
employed by the respondent and would enable 
conciliation and arbitration. He had. because of the 
strikes referred to. clear grounds for saying so. even if 
the history of the matter as outlined by Nicholson J. in 
RR1A v. AMWSU and Others (op. cit.) were not 
sufficient. The order in that respect was clearly within 
power. 

It was also common ground between the parties that 
(as would appear from the order of Salmon C. in A4 of 
1987 of 29 February 1988) the order of 8 January 1988 
was made on the clear understanding that its 
specifications and terms and conditions were the same 
as those contained in Industrial Agreement No. 10 of 
1979 (see page 27 of the appeal book). By the order, those 
orders were to take effect until further ordered. 

Salmon C.'s order of 29 February 1988 in A4 of 1987 
was recited to be necessary for the purposes specified in 
section 32(3)(c) of the Industrial Relations Act 1979 
(order A4 of 1987). That order, as made, clearly 
envisaged its own replacement or variation. 

Application No. A4 of 1987 was therefore referred to 
arbitration, it being asserted by Mr Dixon on 2 June 
1988 (see page 25 of the appeal book) that there was no 
prospect of conciliation in No. CR411 of 1988. 

As was said above. CR411 of 1988 was dismissed, and 
on 18 October 1988. reasons for decision given. That was 
a section 44 matter for determination involving the 
claim for the four per cent second tier increase. 

This application in which orders were made, 
contains orders made on the basis of what was set out at 
pages 69-70 and 74 of the appeal book, herein. 

The order itself, at page 74. certainly is designated at 
the top of the order as a section 44(6)(ba) order. 

The order made in C1522( 1) of 1988 on 24 November 
1988 was. described as a section 44(6)(ba) order, 
expressed by paragraphs 6 and 7 which read:— 

6. ... have effect notwithstanding the section 32 
orders made by the Commission in 
application No. A4 of 1987 and No. 758 of 
1986. 

7. ... to operate on and from 14 November 1988 
until the finalisation of Matter No. A4 of 
1987. 

The orders challenged before us were not final orders 
(see the decision of Salmon C. on page 20 of the appeal 
book). This was an order made as the Commissioner 
said "... to prevent the deterioration of industrial 
relations until arbitration has resolved No. A4 of 
1987". 

The proceedings at first instance arose out of a 
section 32 conference called at the request of the 
respondent unions on 11 November 1988 and then 
terminated by Salmon C. He then orally summoned the 
parties and their' representatives to a section 44 
conference at which he issued the orders which are 
under challenge in this matter. The manner in which 
the conference was called was not challenged in this 
appeal. Indeed, it would seem to us that the 
Commission might well, under section 27(l)(a)(iv). 
discontinue one proceeding and commence another. 
For example, the summoning to a section 44 conference 
might be a way of tackling section-32 proceedings which 
had become ineffective. 

The A4 order by Salmon C.of29 February 1988 made 
under section 32(3)(c) contained this recital, inter 
alia:— 

And whereas at a conference pursuant to section 
32 of the Industrial Relations Act 1979 on 29 
February 1988 in connection with the Application 
No. A4 of 1987 between the respondent, the 
Construction. Mining and Energy Employees 
Union and the Electrical Trades Union, the 
Commission as now constituted was advised that 
the order made by the Commission on the 8th day 
of January 1988 was made on the clear 
understanding that its specifications and terms 
and conditions prescribed therein were the same as 
those contained in Agreement No. 10 of 1979; 

It was ordered in paragraph 3 that:— 
These orders shall take effect upon the 

respondent ceasing to be a party to Industrial 
Agreement No. 10 of 1979 and shall continue in 
force until further ordered. 

There is no suggestion in that order or the recitals to it. 
that the terms and conditions are to remain and obtain 
as the total terms and conditions applying to the 
employment of the employees concerned, nor could 
they. 

Paragraph 4 merely states:— 
Subject to paragraphs 2 and 3 hereof, each and 

every one of the matters, terms and conditions 
referred to and contained in Application A4of 1987 
modified shall apply to and in respect of the 
respondent, the applicants and the employees. 

It does not. (nor does any other part of the order), in its 
language, purport to prohibit any variation of the terms 
and conditions of employment expressly, or 
impliedly. 

The order of 24 November 1988 herein, applies the 
four per cent increase to the rates of pay applicable to 
the appellant's employees to whom the section 32 orders 
made in A4 of 1987 apply. Those orders, of course, apply 
as terms and conditions of employment. 

The orders made in the State Wage Case on 24 April 
1987 apply themselves to Industrial Agreement No. 10 
of 1979. 

The nature of interim orders under section 32 can be 
discerned in section 32(3)(c). 

The original section 32 orders in A4 of 1987 were 
orders made under section 32(3)(c) for the purposes set 
out in that section, which must include the purposes to 
prevent the deterioration of industrial relations in 
respect of the matter until conciliation or arbitration 
has resolved the matter, and/or to enable conciliation or 
arbitration to resolve the matter. 
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Section 44. of course, is a separate procedure whereby 
matters are not referred to the Commission, but 
whereby the Commission may summons the parties 
before it (see Brinsden P.'s description of the difference 
between the two procedures in RRIA v. AMWSU 66 
WAIG 1553). 

Section 44 empowers the Commission to summons 
conferences on its own motion or by the application of 
named classes of persons [see section 44( 1) and section 
44(7)]. This of course would have to be in an "industrial 
matter" as defined and by which cognizance is given by 
section 23. 

The Commissioner has a number of powers which it 
may use at a conference [see section 44(5) and (6)]. 

Section 44(6)(ba) prescribes a power "with respect to 
industrial matters", "to give such directions and make 
such orders as will in the opinion of the Commission 
prevent the deterioration of industrial relations in 
respect of the matter in question until conciliation or 
arbitration has resolved that matter or to enable 
conciliation or arbitration to resolve the matter in 
question". 

Such an order is limited to the parties to the 
conference and may vary the operation of an existing 
award or industrial agreement [see section 44(6)(ba)]. 

Section 32(3)(c) and (d) contains almost the same 
powers as are set out in section 44(6)(ba)(i) to (iii). 

The word "matter" in section 44 must refer to a matter 
before the Commission, since the first mention of 
"matter" in the section is a reference to resolving a 
matter by conciliation [see section 44(5)(a)]. 

Thus, what happened was that a section 32 
application having been made, the Commission then 
summoned a section 44 conference, having terminated 
the section 32 conference because of doubts over the 
ability to proceed under that section. That conference 
had been called in A4 of 1987 under section 32 at the 
request of the unions and in the course of which 
proposals were made by the unions which appear in the 
appeal book at pages 66-68. That aborted section 32 
conference related to the specific question of the four 
per cent second tier increase, a problem which had 
beset the Commission since early in 1988. 

What happened therefore was that an industrial 
matter had been referred under section 32, by the union 
in Application A4 of 1987 in relation to A4 of 1987 
matters, arguably. 

The Commission, if Mr Moss' evidence were 
accepted, decided that it was not possible to conciliate. 
In any event, it did not continue under section 32. as we 
have said, and it was empowered under section 27( 1) to 
act as it did. 

We must first observe that the Commission had 
jurisdiction in this matter because it was within the 
definition of an "industrial matter" contained in section 
7. That is because as the orders made, reveal, it was a 
"matter affecting or relating to the work privileges, 
rights or duties of employers or employees in an 
industry". (There are some exceptions within that 
definition which are not material in this appeal.) It 
included the element of wages or remuneration and 
modes, terms and conditions of employment. It was not 
argued that it was not an industrial matter, and indeed, 
such an argument would not have been tenable. 
Because of this, of course, jurisdiction was conferred on 
the Commission by section 23. 

It is, of course, clear that powers and function under 
section 32 and section 44 are separate ones, as we have 
said. However, there is some similarity between the 
sections, particularly section 32(3) and section 44(6). 
The Industrial Appeal Court saw no difficulty in 
procedure of the type adopted by the Commission in 
this matter occurring in RRIA v. AMWSU and Others 
69 WAIG 991, per Nicholson J. at page 992. That was 

another A4 related matter and the Commission had 
summoned a section 44 conference and made orders in 
relation to the four per cent second tier increase matter. 
That was after counsel had objected to the 
Commission's competence to exercise powers under 
section 32. and a similar process occurred to what 
occurred here, namely that he made orders having 
called a section 44 conference. The Full Bench did not. 
in any way. query his right so to do or his power so to 
do. 

We should observe that section 44 differs much less 
now from section 44 as it stood, when many decisions 
now cited to us were made, that is by way of comparison 
to section 32. 

However, by way of example, section 44(6)(ba) and 
(6)(bb) amendments inserted in 1987 are couched in 
identical terms to the powers contained in section 
32(3)(c). In addition, section 22(3)(d) and section 
44(6)(c) are couched in close to identical terms. 

It should be said that they arise under sections which 
govern proceedings which commence in a different 
manner. As to the difference in operation see RRIA v. 
AMWSU and Others 66 WAIG 1405. 

Section 32( 1) requires that the Commission, where an 
industrial matter has been referred to it [which would be 
under section 29(1) of course], to endeavour to resolve 
the matter by conciliation. That is. of course, unless the 
Commission is satisfied that the resolution of the matter 
would not be assisted by it so doing. 

In any event, a section 32 matter can only come from 
the Commission by reference of the parties. 

Section 44 as has been recognised, provides a very 
different power. Firstly, it has an enabling and 
discretionary characteristic. It does not in section 44( 1). 
unlike section 32(1). contain the mandatory word 
"shall". 

Section 44(1). as has been seen, provides that:— 
Subject to this section, the Commission 

constituted by a Commissioner may summon any 
person to attend, at a time and place specified in the 
summons, at a conference before the Commission 

It enables the Commission of its own motion to seize 
itself of a matter. Indeed, that could be done in the 
course of section 32 proceedings in order to prevent 
industrial relations deteriorating, for example, and 
where the parties would not voluntarily set in train a 
section 32 conference. There is no prohibition 
expressed and section 44 should not be read down as 
was held in RRIA v. AMWSU and Others 69 WAIG 991. 
Then "with respect to industrial matters", which this 
matter indubitably was. the Commission under section 
44 can give the directions and make the orders referred 
to in section 44(6)(ba). (bb) and (c). 

In this case, under section 44. the Commission 
formed an opinion quite clearly as it was entitled to do. 
that it should make an order to prevent the deterioration 
of a situation, and make such an order. It was an order of 
limited duration, but there is no prohibition upon that 
in section 44. The plain words contain no such 
limitation or prohibition. On the contrary, the 
Commission is empowered to give such directions and 
make such orders as will, in the opinion of the 
Commission, achieve the end or ends specified in the 
section. In addition, it may give any direction or make 
any order or declaration which it is otherwise 
authorised to give or make under this Act. The 
Commission can also exercise powers under section 
27(1 )(m). 

The section 32 orders were put in place as made by the 
Commission at first instance in this matter until the 
arbitration under A4 is completed. What happened 
further in this matter, however, is that the Commission 
did not make a final order. It was concerned that strike 
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action would recur. That action had already occurred in 
relation to the four per cent second tier increase 
question. The decision appealed against herein was 
expressed to be the decision on issues of merit in CR411 
of 1988 which was the matter under section 44 which the 
Commission had dismissed, it being of opinion that the 
deciding of the four per cent second tier increase matter 
was premature. 

The order was therefore an order to prevent the 
deterioration of industrial relations until arbitration or 
conciliation had resolved the matter. In fact, in this case, 
the order was to operate on and from 14 November 1988 
until the fmalisation of Matter No. A4 of 1987. 
Arbitration was then, and was still at the time of appeal, 
occurring in A4 of 1987. 

We see no bar to an order being made to enable 
arbitration of the matter to occur, even if its arbitration 
might be subsumed in arbitration in other proceedings, 
if "other proceedings" they are (i.e. the A4 application). 
Further, the principle objects of the Act as contained in 
section 6(a), (b) and (c), in particular, would lead us to 
that conclusion if we needed their assistance so to do. 
'We are therefore giving words "conciliation or 
arbitration" their plain wide meaning, not merely 
confining them to conciliation or arbitration under 
section 44. 

In addition, the powers contained under section 
44(6)(ba), (bb) or (c) should not be read down once the 
conditions for making those powers exist (see RRIA v. 
AMWSU and Others 69 WAIG 991, per Nicholson J. at 
page 992). Therefore, they should not be read down so 
that the arbitration referred to is only the arbitration 
which arises out of the section 44 conference itself. In 
other words, the conciliation and arbitration referred to 
in section 44(6Xba)(i) and (ii) is not necessarily that 
which is about to be embarked on under the section 
when the section 44(6)(ba)(i) and (ii) orders are made. 
To hold otherwise would be to deny the force of section 
6(a), (b) and (c) as well as the plain words of section 
44(6). Further, the Commission is empowered to make 
orders etc., which it is otherwise empowered to make 
under the Act under section 44(6)(c) at or in relation to a 
conference under the section. 

It was not argued in this matter that the conference 
was not properly called under section 44 in the sense of 
the Commission's ability to summon the parties and, 
their representatives and it could not be seriously 
argued either that the order was not made for a 
legitimate purpose under section 44(6)(ba), (bb) or(c). 

It was submitted that the question raised in the 
appeal is whether the Commission was, in this case, 
empowered by the Act, to issue the orders which it did 
which had the effect of varying orders made under 
section 32(2) of the Act pending the arbitration of the 
matters which were the subject of the section 32 orders. 
What was referred to were the orders made under 
section 32 which, in A4 of 1987, applied as an interim 
measure the terms of Industrial Agreement No. 10 of 
1979 to the employment contract of the respondents' 
members employed by the appellant. 

In the original section 44 proceedings CR411 of 1988,' 
it was submitted by Mr Benfell on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth that what was 
sought was not a variation of section 32 orders, but for 
an order to "sit upon" the terms and conditions of 
employment as section 44 orders did in the usual course 
of events in Wage Fixing Principle matters. Indeed, had 
.the four per cent second tier increase still obtained, it 
would have been attachable to Industrial Agreement 
No. 10 of 1979. 

In our opinion, the order made by the Commission 
does not vary the section 32 orders in A4 of 1987 which 
merely fixed in place for temporary purposes a set of 
terms and conditions whilst arbitration occurred. (No 

variation as defined in section 7 of the Act occurred, in 
any event) Indeed, the parties themselves could vary 
those terms and conditions of employment in the 
meantime. One could envisage an agreement to provide 
or pay for protective clothing, for example, the need for 
which arose urgently and which might require orders. It 
might also be the subject of a- further section 32 or 
section 44 order. In any event, section 32(3)(c) orders, in 
the normal course of events, might be made to preserve 
the status quo pending a very imminent arbitration, and 
not a protracted one such as the A4 arbitration has 
become. 

We do not read an "interim order" made under 
section 32 in A4of 1987 to constitute an exhaustive code 
of terms and conditions precluding any variation to 
terms and conditions of employment for an indefinite 
period. It was not in this case expressed so and patently 
could not be. 

We are further fortified by what Brinsden P. said in 
the decision of RRIA v. AMWSU and Others 66 WAIG 
1553 at 1561. He dealt with a section 32 order which 
ordered the appellant in that case to continue to employ 
its workforce in terms which the appellantin that matter 
complained had the effect of varying Agreement No. 10 
of 1979. It was therefore submitted that this amounted to 
an unauthorised and unlawful variation of the 
"deemed" award constituted by No. 10 of 1979. It had 
been submitted there, as it was here, that where a special 
statutory power (e.g. to vary an award) is conferred 
subject to limitations, then it excludes the availability of 
other powers expressed in the same statute in general 
terms, even though but for the conferral of the special 
power, they would have been available: Anthony 
Hordern and Sons Ltd v. the Amalgamated Clothing 
and Allied Trades U nion of Australia (1932)47 CLR 1 at 
7. His Honourobserved that an order under section 32 is 
not made as a final order in the sense that it finally 
adjusts the parties' rights vis-a-vis each other, but it is 
made to assist them to reach an agreement in the 
process of conciliation. It is not relevantly an order 
amending an industrial agreement or an award. 
Looked at this way, there seems to be no justification for 
limiting the constitution to the construction of section 
32(3) and especially section 32(3)(d) so as to deny an 
interim order which may contain terms inconsistent 
with an award or industrial agreement. That is what His 
Honour held. Indeed, the very intended interim nature 
of a section 32 order means that it must be subject to 
variation or substitution according to changing 
industrial circumstances, by necessity, in our 
opinion. 

A fortiori, if those variations could be made by a 
section 32 order to an industrial agreement or an award 
on an interim basis then the same effect could be 
applied to a section 32 order (or the Wage Fixing 
Principles) by the action of a section 44 order if the latter 
order made were in fact a variation. 

The only alternative, if we are wrong in that, is that 
contrary to section 6(a), (b) and (c), if a section 32 order 
were in place and there was industrial disputation then 
that disputation would go on unresolved until it burnt 
out or wrought havoc on an endless basis, because an 
order which might resolve it but which might vary a 
section 32 order was prohibited from being made. 

The orders in this matter were not expressed as an 
exhaustive code and were themselves interim orders 
issued for a restricted purpose to put in place some 
terms and conditions which had been lost by the 
termination of the Industrial Agreement, pending the 
arbitration of the application for an award in Matter A4 
of 1987. They could not be conclusive as a matter of 
record and could not continue in force for an indefinite 
period if circumstances changed, both because of the 
objects of the Act and the plain words of the sections 
involved. 
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In the event, section 44 should not, on the dicta of 
Nicholson J. (op. cit.). and on His Honour's reasoning 
be read down. Further, if a section 32 order, of an 
interim and not finally determinative nature, could vary 
the terms of an award or an industrial agreement as 
Brinsden P. held [66 WAIG 1553 at 1561 (op. cit.)]. then. 
a fortiori, a section 44 order of similar nature could 
certainly vary a section 32 order. 

In any event, we do not hold that it necessarily varies 
the section 32 order (A4 of 1987) in this case. It certainly 
varies the terms and conditions of the employment. Mr 
Benfell's argument also fits the position. Section 44 sets 
upon the section 32(3)(c) order. 

We agree that powers under section 44 are not 
unlimited. However, they are wide as we have described 
above and for a good reason; and. where the conditions 
exist for their exercise, they may be exercised without 
being read down, as Nicholson J. held. Further, and 
very significantly, there is no expressed prohibition 
upon varying of section 32(3)(c) orders, nor is there any 
expressed prohibition upon section 32(3)(c) order 
varying a section 44(6) order. If that prohibition were 
intended, one would expect to find it expressed in the 
statute. 

Indeed, we now refer to RRIA v. AM WSU and Others 
69 WAIG 991 which is a case very similar to this one. 
which shows the power of the Commission to terminate 
section 32 proceedings which it did in that case and then 
call a section 44 conference and exercise section 44 
powers in respect of the matters the subject of the 
section 44 conference. If that is what can occur and we 
hold it to be so, then that is because the matter before 
Salmon C. at first instance, was an industrial matter 
indubitably. It was not argued in that matter that the 
procedure adopted by the Commission was not correct 
nor could it be. 

Put quite shortly, one does not have to continue to 
make section 32 orders merely because they were made 
in the past in a particular matter, in relation to it. or in 
matters which are separate but related. A power to make 
section 44 orders occurs once a summons to a 
conference occurs and subject to other conditions 
under the section of course, and there is an industrial 
matter which is involved. 

In this case, the "industrial matter or matters" was/ 
were the four per cent second tier matter and the other 
matters the subject of the order by the Commission 
under section 44 which is appealed against here. Even if 
the "industrial matter" were, as argued, the A4 matter, 
then a section 44 conference could still occur upon 
summons, (and did), and a competent order could be 
and was made. That is because there is no relevant limit 
to the exercise of the jurisdiction of the Commission 
and the powers it might exercise, imposed by section 32 
or section 44. 

Indeed, if the power under section 32(3)(c) and (d) 
were exhausted because arbitration in A4 of 1987 had 
commenced (as was arguably the case), then the only 
available remedy if disputation arose would be under 
section 44. 

In addition, we would hold that, even if the 
Commission did not hold the requisite opinion under 
section 44(6)(ba)(i), which clearly it did on its reasons 
for decision, then the order was very much within its 
power under section 44(6)(bb) and (c). However, 
according to the terms of the order and his reasons for 
decision, the Commission had the requisite reasons for 
making his decision (see RRIA v. AMWSU and Others 
69 WAIG 991). In addition, in our opinion, there is 
assistance for that opinion in the reasoning adopted by 
the Full Bench in the Meal Allowances Case 68 WAIG 
2667 at 2668, if it were necessary, that an interim order 
under section 44 could vary a section 32 order on an 

interim basis, even if it were not abundantly clear that 
this could occur, for the reasons we have set out 
above. 

In addition, it is our opinion, strongly arguable that 
section 26(2) which works in conjunction with the 
remedies available under section 44 and section 32 
assists this conclusion. Put shortly, the order was made 
to prevent deterioration of industrial relations. This 
order was to take effect until arbitration had resolved 
the matter and the arbitration concerned was the 
arbitration in A4 which was proceeding at the time the 
order appealed against was made. 

Even were we wrong in that, the ultimate effect would 
be the same. 

As we have said above, arbitration within the terms of 
section 44 would not be restricted to arbitration arising 
out of the section 44 conference. That is what the plain 
words say and what section 6(a). (b) and (c) permit as an 
interpretation if that were not the case. 

Furthermore, if we were wrong in that, then the same 
order as that challenged here would have been required 
to be made pending arbitration following the 
conference, that arbitration might properly have to 
have been adjourned until the determination of the A4 
application, or to have been joined with the existing 
arbitration under A4. which would achieve the same 
end in any event. Alternatively, the Commission could 
summon the section 44 conference on this particular 
dispute because of the strikes of October-November 
1988, and make the same interim orders and arbitrate 
the matter, whether the A4 arbitration was completed or 
not. 

Put shortly, the argument for the appellant invites the 
Full Bench to say that disputation which breaks out 
pending an arbitration for an award to which the 
section 44 order is related, cannot be dealt with by the 
Commission (i.e. while a section 32 order is in place). It 
can. we hold, by the terms of section 44 be so dealt 
with. 

Further, if it were needed, and. alternatively, the 
section 44(6) jurisdiction relates to industrial matters. 
Matter No. C1522 of 1988, at conference, was an 
industrial matter in its own right or a set of industrial 
matters including the four per cent second tier increase. 
Alternatively, "the industrial matter" was every aspect 
of the terms and conditions of employment of the 
employees of the appellant who were members of the 
respondents. In either event, there was power to make 
the orders made on that basis. 

Alternatively, of course, the Commission had 
jurisdiction to make the orders under section 32(3)(c) 
and (d). This is because the matters in respect of which 
the orders were made in this case were each capable of 
relating to an individual "industrial matter" as defined 
in section 7 of the Act. but separate from A4. Thus, the 
Commission had jurisdiction since the matter was 
conferred by the unions who were parties entitled to do 
so under section 29(1) to be dealt with under section 32 
and the Commission was then entitled to make section 
32(6) orders if it was of the requisite opinion and if it 
otherwise decided within its discretion so to do. In 
addition, even if those matters were all to be considered, 
not as separate industrial matters but as part of one 
industrial matter A4, then insofar as this was a fresh 
referral of that matter by a person entitled to do so under 
section 29, which it was, then the Commission was 
required to deal with it and was entitled to make the 
orders which it made if it formed the requisite judgment 
under section 32(6), which was the same as it would 
have been required to form under section 44(6) in any 
event. In other words, the orders made at first instance 
in this matter could have been made pursuant to a new 
process started under section 32 in relation to the 
precise matter referred by the unions. 



1884 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

We turn to the grounds of appeal herein as amended. 
For those reasons the Commission did not act beyond 
power, as alleged, and particularised in the grounds, 
putting aside those paragraphs which are narrative and 
not grounds or particulars thereof. Indeed, we hold as 
follows:— 

(1) The reasons expressed by the Commission for 
making the orders were clearly able to ground 
a proper exercise of power within section 44. 

(2) The Act does empower the Commission to 
vary or alter section 32 orders in section 44 in 
the circumstances and for the reasons set out 
above. 

(3) The fact that an award claim was pending 
could not prohibit the Commission carrying 
out its duty under section 44. Indeed, section 
44(7) would permit the classes of persons 
named therein to apply to the Commission to 
exercise its power under section 44(1), in 
circumstances where it was clear that 
industrial action (as defined in section 7 of the 
Act) had occurred, or as the Commissioner 
had said, was likely to occur. 

(4) The order was not issued contrary to the Wage 
Fixing Principles (State). 

(5) The Commission had clearly formed the 
requisite opinion to issue the orders. 

(6) The making of the orders for the reasons we 
have set out above was a proper and permitted 
exercise of the Commission's powers under 
the Act. 

(7) Alternatively, even if it were not, then the 
powers exercised in the manner we have 
described above would have permitted the 
making of the same orders. 

(8) By reference to section 6(a). (b) and (c) in 
particular, and, by the application of section 
18 of the Interpretation Act 1984. we are 
fortified in our view. Section 50 of the 
Interpretation Act 1984 is further support for 
what the Commission at first instance did. 
However, its assistance is probably not 
required, because of the plain terms of the 
statute. 

The Commission did not err for the reasons set out 
above. There is no error of law or fact or miscarriage of 
discretion on which we might substitute a decision or 
for any reason exercise our powers under section 49. 

None of the grounds of appeal are made out. We 
should also add that we have been mindful of what 
Brinsden P. said in FMWU v. HSOA and Others 65 
WAIG 2033 at 2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

In fact, the statement and assertions which relate to 
section 49(2a) and regulation 29(3) do not persuade us 
that we have jurisdiction in any event, as we have 
indicated above. 

The appeal will be dismissed. 
Order accordingly. 

Appearances: Mr H. Dixon (of Counsel) and with 
him Mr T. Caspersz (of Counsel) for the appellant. 

Mr D. Stone (of Counsel) for the respondents. 
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Industrial Relations Act 1979. 
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Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others. 

No. 1687 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT. PJ. SHARKEY Esq 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY. 
22nd day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 4th day of April 1989 and having heard Mr 
H.J. Dixon (of Counsel) and with him Mr T. Caspersz 
(of Counsel) on behalf of the appellant and Mr D. Stone 
(of Counsel) on behalf of the respondents and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 22nd day of June 1989 
wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day. the 22nd 
day of June 1989 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

West Australian Branch, Australasian Meat 
Industry Employees' Union, 

Industrial Union of Workers, Perth 
and 

Action Food Barns and Others. 
No. 1141 of 1988. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

COMMISSIONER G..I. MARTIN 
COMMISSIONER C.B. PARKS. 

16th day of June 1989 

Appeal — Meat Industry (State) Award No. 9 of 1979 — 
Wage Fixing Principles — interests of employees 
immediately concerned — loss of remuneration — 
new tally for dead rail slaughtering system — 
operation of incentive — relationship between 
tally and tasks performed — methodology used in 
fixing tally — different slaughtering systems —solo 
system — mechanised system — tally required to 
be fixed de novo — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full bench. This was an appeal by the West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
against the decision of the Commission contained in an 
order made on 29 August 1988. 
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The Commission therein ordered:— 
That the Meat Industry (State) Award No. 9 of 

1979 as amended, be further amended in 
accordance with the following Schedule and that 
such variation shall have effect from the date 
hereof. 

Those amendments were contained in a schedule to 
the order and are reproduced hereunder. in full, since 
the matter cannot be properly understood otherwise. 

Schedule. 
1. Clause 9.—Rates of Wage: In (4)(a)(ii) delete 

the words "Slaughterman (on rail mutton chain)" 
and insert in lieu thereof the words "Slaughterman 
(on rail mutton chain and dead rail system)". 

2. Clause 23.—Learners: Delete subclause (2) 
and insert in lieu thereof the following:— 

(2) Subject to the provisions of this clause, 
learners may be employed on slicing, 
table and mechanised or gravity on rail 
boning, mechanised chains, mechanised 
or gravity on rail solo slaughtering or 
dead rail slaughtering and solo 
slaughtering of all types of livestock. 

3. Clause 23.—Learners: Delete paragraph 
(8)(d) and insert in lieu thereof the following:— 

(d) At least three positions on a mechanised 
chain, gravity or mechanised on rail 
slaughtering system, or dead rail system 
without impeding other members of the 
team. 

4. Clause 30.—Work of Employees in 
Slaughtering Sections: In subclause (3)(b) insert 
new placitum as follows:— 

(iii) Dead rail system 62 sheep, lambs or goats 
per man day. 

5. Renumber existing placitum (iii)as(iv).(iv)as 
(v) and (v) as (vi). 

6. Clause 30.—Work of Employees in 
Slaughtering Sections: In subclause (3)(d) insert 
new placitum as follows:— 

(iii) In non-export establishments. 74 (chain 
system). 62 (dead rail system) or 54 (solo 
system) sheep, lambs or goats shall equal 
the following. 

7. Clause 30.—Work of Employees in 
Slaughtering Sections: In subclause (4)(k)(iii)(bb) 
insert new placitum as follows:— 

(iv) Dead rail system 22 cents per carcass. 

The existing tallies under Clause 30(3)(b) are as 
follows:— 

Sheep, Lamb and Goat Tallies — 
(i) Chain system export — 70 sheep, lambs 

or goats per man per day. 
(ii) Chain system local — 74 sheep, lambs or 

goats per man per day. 
(iv) Solo system — 54 sheep, lambs or goats 

per man per day. 

We should add that Clause 30(3)(b)(iv) is of some 
interest because it prescribes that:— 

The ordinary rate to be paid for slaughtering 
nanny goats shall be one and one half times the 
sheep and lamb rate, and the ordinary rate for 
slaughtering billy goats shall be double the sheep 
and lamb rate. 

However, it is clear that for tally purposes and, in 
particular, for numbers, sheep, lambs and goats have 
received no differentiation. 

There was, before the order of the Commission at first 
instance, no tally fixed for dead rail slaughter. 

Grounds of Appeal. 
An appeal to the Full Bench under section 49(4)(a) of 

the Act is to be heard and determined on the evidence 
and matters raised in the proceedings. This matter has 
required some detailed consideration of that evidence 
and those matters. 

The grounds of appeal are set out in Schedule C to the 
notice of appeal herein and are reproduced hereunder 
in full. 

Grounds of Appeal. 
Schedule C. 

1. The wage fixation principles contained in 
General Order No. 1195 of 1987 prescribe the rules 
to be applied in hearing and determining matters 
according to the First Awards and Extensions to 
Existing Awards Principle. 

2. The Commissioner's decision is contrary to 
those principles in that he did not give due 
consideration to: 

(a) Existing rates and conditions; and 
(b) the value of work already covered by the 

award. 
3. Upon the evidence presented, it was not open 

to the Commissioner to find as he did and in so 
doing he erred in law. 

4. The Commissioner failed to consider the 
interests of the employees immediately concerned, 
in particular, the loss of remuneration to such 
employees. 

5. The Commissioner erred in applying the 
dicta of Commissioner Martin in Matter No. 609 of 
1982(sic) (62 WAIG 1683) as appropriate to the case 
to be decided in light of other decisions in this 
jurisdiction relating to the meat industry. 

6. The Commissioner erred in finding that an 
"averaging basis" applies to the fixation of 
tallies. 

7. The Commissioner erred in applying an 
"averaging basis" to the issue of restrainer races 
when restrainer races exist at one establishment 
only. 

8. There is no basis in law or in equity for the 
Commissioner's decision. 

Ground 6 of the grounds of appeal was not pursued 
before us. 

Some Submissions. 
Fundamentally, as submitted to us by Ms Boots for 

the appellant, this appeal was based on the assertion 
that the decision of the Commission, at first instance, in 
determining a tally of 62 sheep per man per day on the 
dead rail slaughtering system was wrong and that the 
Commission should have found that a tally of less than 
54 should apply. In particular, clauses 1,4.6 and 7 of the 
order were said to be wrong. 

This appeal relates to the concept in the meat 
industry of "tally", Martin C. dealt with this concept in 
Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers. 
Perth v. West Australian Branch, Australasian Meat 
Industry Employees* Union, Industrial Union of 
Workers, Perth 62 WAIG 1683. 

A tally may be defined as the number of animals to be 
slaughtered in a day by a slaughterman, so that it can 
fairly be said, taking all factors and conditions at the 
place of employment into account, to be a fair day's 
work for a fair day's pay, and, above that tally, overtime 
and penalty rates prevail [see per the Full Bench in West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
v. Watsons Foods (WA) Ltd 60 WAIG 503 at 504]. 
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Martin C. said in 62 WAIG 1683 at 1692, the Meat and 
Allied Trades Federation v. Australasian Meat Industry 
(op. cit.), adopting what the Full Bench of the Industrial 
Commission of New South Wales said:— 

The quantum of tally must be tailored to allow 
for the operation of an incentive, be it by way of 
over-tally being clearly possible or the cessation of 
the production target in a lesser number of hours 
than those required to be put in on the job by time 
workers or a combination of both. 

The original claim in this matter was for a tally of 45 
sheep or lambs per day. The counterclaim by the 
respondent was that the tally for dead rail slaughtering 
of sheep, lambs or goats should be 74 per day. 

There was a strong submission by Ms Boots that the 
Full Bench in West Australian Branch, Australasian 
Meat Industry Employees' Union, Industrial Union of 
Workers, Perth v. Meat and Allied Trades Federation of 
Australia (Western Australian Division) Union of 
Employers. Perth 64 WAIG 869 had not been decided 
along the lines, upon which the Commission, at first 
instance, relied in this matter. 

It was submitted that there needed to be a 
relationship between tally and tasks to be performed so 
that if there were additional tasks in the dead rail 
system, then there should be a reduction in tally, 
because of the additional time taken by the 
slaughtermen to perform those tasks. 

In addition, it was submitted that the methodology 
which should be adopted in fixing tallies for the first 
time, as was the case here, was not in issue in the Full 
Bench decision 64 WAIG 869 (op. cit.), but relied upon 
only at first instance by the Commission. 

It was submitted that the Full Bench had made no 
reference whatever to the methodology to be adopted in 
fixing tally for sheep. In addition, the tallies the subject 
of review by the employers in Matter 609 of 1980, as 
decided by Martin C., had not been, in the beginning, 
set by arbitration, and not therefore by a Commissioner 
determining the tallies de novo as was the task before 
Gregor C. in this instance. Tally, in relation to dead rail, 
had been fixed by agreement. 

Thus, application 609 of 1980 was about employers 
wishing to vary existing tallies. 

Ms Boots therefore submitted that since Martin C. 
was not fixing tallies de novo, then the methodology 
used by him was not applicable to this application. 
Alternatively, she submitted that, even if the Full Bench 
were of the view that Martin C.'s dicta were appropriate 
for the determining of a new tally, in this instance some' 
regard must be had to comparable work and rates paid, 
within the award. 

We were referred to principle 10(b) of the Wage Fixing 
Principles (67 WAIG 435) which provides as 
follows:— 

In the extension of an existing award to new 
work, or to award free work, the rates applicable to 
such work will be assessed by reference to the value1 

of work already covered by the award. 
That was agreed by the parties to be the principle 

which applies. 
It was submitted that because of the material 

contained in Exhibit B7, at first instance, (A.B. page 
220), an employee processing the same sheep for the. 
same destination would be penalised two hours by 
working a unit rate instead of a unit and a half rate 
simply by virtue of the fact that their employer was 
using a dead rail system instead of a solo system. 

It was submitted that since the tallies for mechanised 
chains and for solo slaughtering were fixed by 
agreements and not by arbitration, and even if Martin, 
C.'s dicta were to apply, the tally of 62 for dead rail, does, 
not compare with the existing tallies in the award and in. 

terms of the Principles, the Commission must assess 
new work or award free work by reference to the value of 
work already covered by the award. 

It was thus submitted that the value of work already 
covered by the award in respect of slaughtering for 
sheep, lambs and goats, indicated that the tally is 
achieved between 3.17 hours on a solo slaughtering 
system and up to 4.29 hours on a mechanised chain 
export system if you average out the figure. It was 
submitted that on an average of 12 animals per man per 
hour on a dead rail system and looking at 
approximately a four hour span in which to achieve 
tally, a tally of 48, which is three carcasses higher than 
that claimed by the union in its application, would 
appeare to be the comparable tally for dead rail. That 
would be by reference to the value of work already 
covered by the existing provisions in the award. 

Ms Boots further submitted that even if the 
Commission, at first instance, was right in adopting the 
methodology of Martin C., then that methodology 
would still have to sit comfortably with the rates 
applicable and existing in the award; and, that being the 
case, the existing provisions in the award recognised 
tallies which provided for it to be achieved within 3.17 
hours and approximately 4.2 hours, respectively. 

It was. therefore, submitted that the tally of 62 for 
dead rail was incongruous with the existing award 
provisions, providing for an achievable tally of 12 per 
man per hour in 5.18 hours. 

It was submitted that it was difficult to ascertain what 
regard the Commission had to the value of work already 
covered by the award, other than to say (see A.B. pages 
37-38), that the Commission had reviewed the 
production rates submitted to it and identified in 
Exhibits B6 and B7. 

Therefore, it was submitted to us that the 
Commission, at first instance, had failed to give due 
consideration to the Wage Fixing Principles. 

It was also submitted that section 26(l)(c) of the Act 
required the Commission to have regard to the interests 
of the persons immediately concerned and 
immediately relevant to the application, and, in 
particular, the loss of remuneration to those employees. 
In this context it was submitted that an increase in tally 
for slaughtermen effectively means a decrease in wages, 
and that the tally on which the dead rail slaughtermen 
have operated for in excess of nine years has been 54. 
The reason why it does not alter is that the amount of 
stock to be processed does not alter and the time spent in 
slaughtering and dressing carcasses throughout the day 
is unchanged (see A.B. page 101, evidence of Mr Curtis). 
It was submitted, in relation to ground 7, that a 
restrainer race, which is the mechanised runway which 
brings the sheep up to the sticker and replaces the 
slaughtermen, exists at only one abattoir, namely 
Kojonup. That was certainly the case, on the 
evidence. 

It was submitted that an approach to averaging on the 
basis of aids used, which are intended to replace 
slaughtermen, was wrong. In other words, an alteration 
to the description of a slaughterman's tasks, where a 
restrainer race is operating, identifies the actual 
establishment. It also identifies that there is a restrainer 
race operating there as a result of which an adjustment 
to tally or a removal of a person from the team is the 
eventual outcome. That was the submission. 

It was submitted that the appropriate process is not 
one of averaging out the tally amongst those 
establishments with or without restrainer races on a 
mechanised or rail system. It was submitted that there 
was no basis for that decision, and further, that there 
was no evidence on which the Commission could reach 
the conclusion that the restrainer race removed a 
slaughterman or removed the duty of catching and 
scruffing (see A.B. pages 197 and 217). 
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It was submitted further by Ms Boots that the only 
dead rail abattoir operating a restrainer race was the 
dead rail abattoir at Kojonup. 

Respondent's Submissions. 
Mr Heaperman. who appeared for all of the 

respondents, except one, in this matter, submitted that 
the Commission formed the opinion that the dead rail 
system was more akin to the mechanised chain system 
than to the solo system (see A.B. page 37), The latter 
attracted under the award a tally of 70 in the export 
sheds and 74 in the domestic sheds. It was therefore 
submitted that the Commission, at first instance, when 
carrying out its assessment, h ad discounted for different 
tasks those figures to cover the dead rail system; and the 
discount from the domestic abattoir tally was 12 per 
man per day. Thus, from the evidence of Mr Russell, it 
was further submitted that employers were paying 
entirely differently from the figure of 54 in some 
cases. 

It was submitted, that within the concept of the State 
Meat Award, which the Commissioner, according to his 
reasons and according to the submissions, took into 
account, the decision which was reached, falls 
comfortably within the" existing award structure of 
tallies, namely 70 and 74. 

It was also submitted that the Commission had 
properly considered the restrainer race (see A.B. page 
31). and found that the rates were exactly the same. 

Mr Jones, who appeared for the respondent, Reg 
Russell and Sons Pty Ltd, proprietor of abattoirs at 
Tammin, submitted that there was ample evidence 
before the Commission as to the method of kill, and that 
the tallies which were already established within the 
award enabled the Commissioner acting in accordance 
with principle 10 of the Wage Fixing Principles, which 
all parties before him agreed was the appropriate 
principle, as to the extension of awards to new work, 
that he was establishing for the first time by reference to 
the inspections and systems of kill that he saw a new rate 
of tally for the dead rail system. In fact, he had not 
erred. 

It was further submitted that the Full Bench did not 
prescribe a methodology upon which Gregor C. could 
rely to fix a tally, and we were referred to 64 WAIG 869 
(op. cit.) in that context. At page 871, in that unanimous 
decision, the Full Bench dealt with the prescription of 
the Commission, at first instance, of a daily tally of 54 
sheep, lambs or goats per slaughterman, but the union 
sought a tally of 45 when slaughtering on the dead rail 
and 54 on the solo system. 

It was the union's submission before the Full Bench 
that a fair tally had never been assessed. It was therefore 
submitted that, whilst by reason of the particular 
circumstances, a tally of 45 may not be appropriate in 
all establishments, the evidence clearly showed, it was 
submitted, that the duties required in dead rail 
slaughtering were different from those in the solo 
system. Thus, it was claimed, the tally should be 
different. 

It was submitted, in this case, that the Full Bench had 
made it clear that the work required on the dead rail 
system should be subjected to consideration and a 
specific tally prescribed, rather than a variation to 
existing tallies for dead rail. 

We note that inspections of abattoirs were conducted, 
at first instance, by the Commission, and the 
Commission relied on those, in part, in reaching its 
decision. 

Some Submissions at First Instance. 
Mr Heaperman, who appeared for the respondents, 

submitted that a question in issue was that for a number 
of years as the result of an evolution of slaughtering 

which had occurred in Western Australian meat works 
changed from the initial solo system, to a mechanical 
chain, then to a dead rail system (see A.B, page 78). 

In addition. Mr Heaperman submitted, at first 
instance, that the correct comparison with the work 
done on dead rail was with the work done on the 
mechanised chain, not with the solo system (see A.B. 
page 80). 

The Exhibits B5 and B7 in this matter, set out a 
comparison. 

It was also submitted at first instance on behalf of the 
respondents Reg Russell and Sons Pty Ltd, by Mr Jones, 
as follows;— 

(1) The current award has tally systems but there 
is not a tally in the award for the dead rail 
system. 

(2) The claim must be addressed in accordance 
with the Wage Fixing Principles, in particular, 
principle 10(b). 

(3) What is being required here is a measurement 
of the claim against existing tallies prescribed 
by the award which suggests that the tallies 
were formerly determined by consent of the 
parties since 1965. 

One must determine a tally which relates to a fair rate 
of work to achieve tally or achieve the wage prescribed 
by the award, plus over-tally within or during an eight 
hour period. Therefore, one must ask what work period 
is reasonably required to achieve tally. 

It was submitted that in 59 WAIG 1743 Martin C. 
determined that the tally should be achieved in six 
hours with two hours over, in West Australian Branch, 
Australasian Meat Industry Employees Union. 
Industrial Union of Workers. Perth v. Watsons Foods 
(WA) a branch of George Weston Foods Limited. In that 
decision the Commission was required to assess a tally 
for pigs. The Commission at page 1745 drew several 
general conclusions which were as folows:— 

(1) It appears that the daily spread of hours for the 
workers concerned was generally nine per 
day. 

(2) Waiting time accounted on an average for 17 
minutes but was most commonly 25 
minutes. 

(3) Time spent on cleaning up work was not 
discernible but the Commission was told by 
the applicant that it averaged 45 minutes per 
day, 

(4) Allowing for lunch and smokos, the time 
available for actual work performance 
appeared to be in the vicinity of six hours. 

There was then a tally for a team of 10 slaughtermen 
of 76 pigs per day per slaughterman assessed. We should 
observe that the decision was made in the context of a 
dispute relating to the slaughtering of pigs at Watsons 
Foods (WA) Abattoir at Spearwood and would 
therefore appear to be confinable to those facts. It gave 
no indication that the attaining of tally in six hours 
which was appropriate for pigs, could be applied in 
relation to fixing a tally for sheep, lambs and goats. Nor 
would it, we think, have been at all applicable. They are 
patently different animals with different physical 
characteristics from sheep, lambs and goats. 

Mr Jones further submitted that the rate of tally will 
be determined by such factors as how the worker works, 
what system of work he is involved in, and how many 
men are involved in that system. 

It was also submitted by Mr Jones that a dead rail 
system cannot be adequately measured by reference to a 
solo system. This was because a solo system requires 
that the qualified slaughterman performs all of the 
functions in the slaughter and dressing of the animal, 
whereas the dead rail involves slaughtermen and 
labourers. 



The dead rail system has more parallels with the 
chain system of process, it was submitted. The dead rail 
system, it was submitted, is a system of processing the 
slaughtering of animals by reference to the qualities of 
the individuals which make up the team required to do 
the work. 

It was also submitted that it is more appropriate that 
the dead rail system be measured against the tally rates 
which are currently in force under the provisions of the 
award at Clause 30 for laying slaughtering with some 
modification. 

The dead rail tally, therefore, should be measured by 
reference to the existing mechanised chain tally of 74 
(local). 

Both dead rail and live rail slaughtering systems 
involve slaughtering from a standing position or 
substantially from a standing position, as distinct from 
the solo system, it was clear, from the evidence. 

There were further submissions from Ms Boots that 
the clear task for the Commission is to set a tally for the 
dead rail system of slaughtering, and it cannot fix such a 
tally in a variation because to do so may well make an 
absurdity of the State Meat Award. The fixing of a tally 
for dead rail is an extension of an existing award to 
award free work and reference must therefore be had to 
the value of the work already covered by the award. 

To understand the value of the work already covered 
by the award, there needs to be an understanding and 
appreciation of the nature of tallies, their history, how 
they are fixed and their relationship to slaughtermen's 
earnings. Ms Boots relied on the decision of Cort C. in 
Midland Junction Abattoir Board v. West Australian 
Branch, Australasian Meat Industry Employees' 
Union, Industrial Union of Workers. Perth and the 
Minister for Agriculture v. West Australian Branch. 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers. Perth 53 WAIG 97. At 
page 111, Cort C. said:— 

The daily tally represents the amount of work to 
be performed on any day by a slaughterman for his 
"ordinary" day's wage, including incentive, and 
other than in a special case, such as where all the 
relevant rates and conditions applicable to such a 
worker are adopted from another award, it seems 
that double rate should apply to some work in 
excess of tally. A time worker, to be covered by the 
award, will be entitled to be paid double time after 
three hours' work following the completion of his 
"ordinary" day's work, and a slaughterman should 
also be entitled to a like payment when his 
"ordinary" day's work has been exceeded to a fairly 
substantial degree. However, it should be kept in 
mind that these slaughtermen are paid an amount 
in addition to the basic wage and the margin 
prescribed, and to that extent may be said to be 
compensated for additional work. 

The minutes of the proposed award will 
prescribe double rate for some work in excess of 
tally, and the provision is based on the overtime 
rate payable to time workers, but taking into 
consideration the aforementioned factor. 

The tally for sheep or lambs was then 74 (see page 
115), and also it was said — 

As stated, it is felt desirable to fix the one tally for 
all works even though certain differences which to 
an extent are counterbalancing, occur between the 
work on different chains. In so doing weight has 
been given to the size of the various teams usually 
employed at the three works so that a more proper 
balance would be obtained as between members of 
those teams. 

That recites the history of fixing one tally for all the 
works which supports an averaging approach. Indeed, 

pages 116-117 of that decision are of assistance in 
dealing with the history of the matter. 

It was also submitted that there was no evidence that 
the restrainer race has increased the productivity of the 
team involved. 

It was submitted by Mr Heaperman that, after 
reviewing the whole industry, Martin C. at 62 WAIG 
1683 had agreed that six hours was the appropriate rate 
of time during which the slaughtermen should achieve 
tally. It was also agreed by Mr Heaperman that the 
claim for learners on the dead rail is appropriate 
because it fits in with what is happening out in the 
field. 

The additional tasks which accompany the dead rail 
method are slowing down the slaughtermen it was 
asserted. A dead rail is where the carcasses are pushed 
from one rail to another by hand, as distinct from a live, 
rail where they move along it. 

The tally for dead rail falls between 54 and 74 
according to Mr Heaperman, and, (at A.B. page 203), it 
was submitted that at 14 beasts per man per hour, one 
could achieve tally in five hours work. Further, the 
comparison of dead rail should be made with the 
mechanical chain, he submitted. 

Full Bench Decision 1984. 
The Full Bench held that the proceedings before the 

Commission, which were similar to those in this case, 
were for the purpose of a new award in which the union 
sought, by way of counterclaim, new provisions to cover 
slaughtermen on the dead rail system. The Full Bench 
determined that the counterclaim should have been 
regarded more as a fixation of a tally for the first time 
rather than as a "revision of the tally" agreed between 
the parties in Award No. 7 of 1973 issued in September 
1974, for that connotes that the solo tally then in force 
was designed for the dead rail system. 

The grounds of appeal in that matter alleged that the 
conclusions reached by Martin C. at 62 WAIG 1683 (op. 
cit.) were contrary to equity, good conscience, etc. The 
Commission, at first instance, had distinguished an 
agreement which prescribed a tally of 45 per day in an 
establishment operating dead rail, and at 64 WAIG 869 
(op. cit.) at page 871 said:— 

It seems to me that that agreement was a "one 
off situation which does not provide a general rule 
for this system of solo slaughtering. The applicant 
told me that one establishment introduced this 
sytem as early as 1968 with a tally of 54 head per 
employee per day and still operates it for the 
slaughtering of sheep. 

Such being the case, it was "around" when the 
1974 award was issued and I am not convinced that 
this system has changed to the extent that a revision 
of the tally is justified. This counterclaim will not 
be allowed, but the decision should not of itself 
cause any change in the lower tallies presently 
operating in a particular establishment whilst the 
conditions prevailing when it was so fixed remain 
unchanged. 

What, therefore, the Full Bench decided in that 
matter was that, insofar as the counterclaim for tally 
related to the dead rail system of slaughter, then the 
counterclaim should have been regarded more as the 
fixation of a tally for the first time rather than as a 
"revision of the tally" agreed between the parties in 
Award No. 7 of 1973. Therefore, the Full Bench upheld 
the appeal, suspended the operation of the decision and 
remitted the claim for tally for slaughtermen on the 
dead rail system for further hearing and determination, 
saying at page 871:— 

We take the view that the work required should 
be subjected to consideration and a specific tally 
prescribed but we express no view as to whether, on 
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a consideration of all of the relevant factors, of 
which the existing practice is but one. that the tally 
should be different from that now applying in 
establishments operating the dead rail system. 

Other Decisions. 
At 62 WAIG 1682 (op. cit.) Martin C. said at page 

1690:— 
That is to say. the quantum of tally must be 

tailored to allow for the operation of an incentive, 
be it by way of over tally being clearly possible, or 
the cessation of the production target in a lesser 
number of hours than those required to be put in 
on the job by time workers or a combination of 
both. 

To do otherwise, by a measurement of the work 
performed in units or items on a time basis over an 
ordinary working day of eight hours, is not possible 
on the material before the Commission in this 
matter, nor has it been generally discernible in past 
matters in this State. 

It would be possible on a "shed by shed" arrange- 
ment between all of the parties concerned, but 
because of differences from shed to shed in 
manning, speeds of mechanical systems or the 
absence of such systems, aids used and other 
variable factors a general average tally as exists at 
present and which the parties do not seek to depart 
from (with adjustments), places such an approach 
beyond the reaches of practicability. 

In theory, because of those variables, different 
tallies should exist for each abattoir or boning 
room, but the Commisison repeats that such is not 
desired by the parties. 

It must also be noted that the respondent, unlike 
most of the situations in other parts of Australia, 
does not insist that the eight hour day is a 
maximum beyond which work may not be per- 
formed at all. and thus there is correspondingly no 
limit upon throughput in any day. 

The respondent also drew attention to the 
concept of the average worker, pointing out the 
disparities between the ability of different age 
groups to work at the same pace and the fact that 
the pace of some systems artificially limited the 
working life of some employees. 

In Martin C.'s decision at 64 WAIG 161 he dealt with 
Gravity Rail. Mechanical On-Rail and Solo systems at 
pages 191-193. 

It was then that the tallies for mechanical chain, local 
and export were fixed and that of solo system was fixed. 
In that case, the Commissioner decided on a tally of 54 
head per man per day in the face of a union application 
to reduce it to 45 per man per day on the solo system. 

Some Evidentiary Matters at First Instance. 
The union's claim was put by Ms Boots, at first 

instance, (see A.B. page 49), as follows:— 
The union's claim is based on the premise that 

duties attributable to slaughtermen are of vital 
concern when looking at setting tally. This is so 
because there is an inverse relationship between 
the number of duties to be performed by 
slaughtermen and the quantum for tally. What we 
mean by that is that where additional duties are 
placed on slaughtermen, tally should be reduced. 
Where duties are removed from the slaughterman, 
by mechanisation for example, then tally should 

, increase. 
Exhibits B6 and B7, of which the Commission at first 

instance took account, are a summary of chain speeds 
and moving levels at Robb's Jetty, and a summary of 
rates per hour for processing sheep on the evidence of 
the witnesses before the Commissioner. 

Exhibit B6 demonstrates that the smaller the 
slaughtering team, the higher the output per.man per 
hour, and the shorter the time within which tally can be 
achieved. Thus, for a 41 man team, the rate per hour is 
14.63 and the number of hours which it takes to achieve 
tally is 4.78. However, we are not certain what tally is. If it 
is 54. then it is certainly achieved because what could be 
•achieved is about 68.62. 

With a 12 man team (the smallest number shown). 
17.5 beasts per hour allows 70 to be achieved in four 
hours on those figures. The achievable tally by an 
average size team, on those figures, is 4.29 hours for 26.6 
men to achieve 16.31 beasts per man per hour. That is on 
a mechanical chain, of course, not the dead rail. There is 
no motor working on a dead rail. One moves the 
carcasses on the rail. 

Exhibit B7 purports to summarise the evidence given 
by various witnesses. We set out that evidence 
hereunder in some detail, because it is important. 

1. Mr Peter John Sundo — 
(a) He worked as a solo slaughterer at Mt Barker. 

However, in fact, he was one of a team of four, 
none dressing and killing a whole sheep by the 
evidence. 

(b) The number of sheep killed varied according 
to the type of sheep. 

(c) At Mt Barker, four slaughtermen could kill up 
to 80 lambs per hour or 70 sheep on an average, 
so the tally was 17.5 per man per hour. 

(d) Working purely solo, he had achieved 16 per 
hour on 2 February 1988. This, he said, was 
slower than if he was part of a team. 

(e) He had worked on the live chain at Katanning. 
It was easier because you killed less than on 
solo. 

2. Clive Norman Curtis — 
(a) He worked solo and then on the current dead 

chain at Elgin Abattoirs. 
(b) He could slaughter 13 to 14 per hour solo. 

Others could get up to 20 per hour. If it were big 
mutton, there would be 15 to 16 per hour. 

(c) The day before he gave evidence, a team of 
seven slaughtermen, of which he was a 
member, slaughtered 303 sheep in 3.67 hours, 
which amounted to 11.82 sheep per man per 
hour on dead rail. 

After lunch it took one hour and five 
minutes with eight men to process 97 sheep, 
just over 12 per hour. 

(d) He was of opinion that he could slaughter 
more sheep solo, because one controls one's 
own destiny. One does not depend on a team, 
nor does one strike a bank up of carcasses. 

(e) Seven men could turn out a maximum of 350 
lambs in three hours and 40 minutes. 

(f) Good trade sheep would involve 320-330 or 13 
to 14 per hour — less for "cracker sheep". 

(g) A team includes some less competent than 
others. 

3. Alexander Joseph Payne. Secretary of the 
respondent union, and a former slaughterman — 

(a) He gave evidence that dead rail involving 
extra duties is less efficient than solo. The dead 
rail came in well after the chain system, and 
evolved from the chain. 

(b) At Robb's Jetty it is common to get lOOperman 
in eight hours with a 34 man team (i.e. the 
working span which makes IVz hours actual 
working time in theory). 

(c) He agreed that a 15 man team would be faster 
than a 32 man team, for example. 
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(d) The speed of the chain is material and thus is 
controlled by the employer, but negotiated in 
most sheds. 

4. George Arthur Fulford, a Foreman at Metro Meats 
Katanning — 

(a) There is a mechanical or live chain at 
Katanning. 

(b) When employed at Wickepin as a solo 
slaughterman he could process 13 to 15 sheep 
per hour. He would not average that all day, 
however. 

(c) Dead rail at Katanning (with a similar system 
at Kojonup) enabled 160 per day for two men. 
There was some discussion as to whether this 
was real dead rail. 

(d) At Katanning, on the chain, 36 men process 
570 per hour, which is 13 per man per hour. 

5. Trevor John Russell, a director of the respondent, 
Reg Russell and Sons Pty Ltd gave evidence — 

(a) He started work on a semi-solo system 
working with his brother at Tammin. 

(b) On this system if one eased off. one could do 10 
to 12 per hour or 18 to 20 lambs per hour. 

(c) In all, one could maintain 15 to 16 sheep per 
hour of the right sort of stock. 

(d) On dead rail, they use a team of seven men. On 
that system each man specialises in a nqmber 
of cuts. 

(e) The solo system is a lot more dangerous. 
(f) In their establishment, 100 per man per hour 

are killed by seven slaughtermen (i.e. 13 to 14 
sheep per man per hour). 

(g) He was of opinion that the solo system is 
obsolete. 

(h) A good slaughterman could do 15 per hour, 
but there are always two. three or four learners 
and this brings the tally down. 

(i) A solo slaughterman over a week would be left 
way behind by an on rail slaughterman. 

(j) He was of opinion that 70 is a fair and just tally 
for an on rail system. 

(k) A restrainer race is a good idea, provided 
sheep are stunned. 

(1) It is much easier to compare a dead rail to a 
mechanised system. 

(m) He does not pay slaughtermen on tally. 
(n) There is a dead rail system at the Carnarvon 

premises also, but he gave no evidence of its 
operation. 

(o) Basically, the layout at Tammin is fairly 
similar to what he heard described at Elgin 
Abattoirs. 

(p) Solo is quicker than dead rail, but a team puts 
one much further and, one infers in terms of 
numbers. 

(q) A 70 tally would give a $25.00 reduction on 
each 100 processed in wages. 

6. John Marius Pelicaan, the works manager at 
Kojonup Meats — 

(a) There is now a dead rail system which he said 
was easier than solo slaughtering. 

(b) With dead rail and a team of seven, one can get 
through 100 sheep per hour, or 120 to 130 with 
eight men. 

(c) There is also a restrainer race. 
(d) As a solo slaughterman, depending on the type 

of sheep, he could do 25 to 30 (on lambs, 
certainly). 

(e) On dead rail, his slaughtermen do 100 per 
hour which he said was 14 per man, but which 

■ is 14.3. 
(f) It is much quicker to make tally in the dead rail 

system than it is in the solo system, he said. 
There was evidence that the following descriptions of 

premises applied:- 
(1) Tammin — dead rail. 
(2) Denmark — solo. 
(3) Mt Barker — solo. 
(4) Elgin — dead rail. 
(5) Kojonup — dead rail. 
(6) Robb's Jetty — mechanical. 

The following is a summary of tallies (see A.B. page 
187) provided at first instance by Ms Boots (Exhibit 
B7):— 

(a) Elgin — solo — between 13 to 14 and 15 to 16 
per hour. 

(b) Elgin — dead rail — 11.8 to 12.1 plus per 
hour. 

(c) Robb's Jetty — mechanised chain — 13.96 
carcasses per hour. 

(d) Mt Barker — solo — 17.5 per man per hour. 
(e) Katanning, according to Mr Fulford — dead 

rail — 10 per man per hour and 20 to 30 per 
man per hour. 

(0 Tammin — 13 to 14 per man per hour with 
seven slaughtermen and 15 to 16 solo, 
according to Mr Russell, 12.5 with eight 
slaughtermen on the dead rail (see Exhibit 
B7). 

That can be compared to the summary of evidence 
which we have set out above. 
Award. 

The award which clearly applies is the Meat Industry 
(State) Award No. 9 of 1979 and it appears in 
consolidated form at 68 WA1G 2309. In particular. 
Clause 30 appears at pages 2324 and 2325. 

Clause 30 is the most relevant provision of the award 
and the one which was amended at first instance. In 
relation to sheep, it sets out the tasks to be performed in 
the on-rail mechanical chain system, the solo-hook and 
bed system and the dead rail system. 

The sheep, lamb and goat tallies contained there are 
70 sheep, lamb or goats per man per day on the chain 
system (export), 74 sheep, lamb or goats per man per day 
on the chain system (local), 62 sheep, lamb or goats per 
man per day on the dead rail system and 54 sheep, lamb 
or goats per man per day on the solo system. That 
reflects the Commission's orders at first instance, in this 
matter. 
Reasons for Decision at First Instance. 

The Commission, at first instance, in this case, based 
its finding on the view that the Full Bench did not 
express a view that the tally should be different from 
that applying in those establishments operating a dead 
rail system. Thus, the matter was left to be determined as 
a new matter. The Commission was therefore able to 
hear and determine the matter under the First Awards 
and Extensions to Existing Awards Principles of the 
Wage Fixing Principles 67 WAIG 435. 

The Commission therefore applied the following 
principle:— 

(a) In the making of a first award, the long 
established principles shall apply, i.e. prima 
facie, the main consideration is the existing 
rates and conditions. 

(b) In the extension of an existing award to new 
work or award free work the rates applicable to" 
such work shall be assessed by reference to the 
value of work already covered by the award. 
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(c) The application of this principle is subject to 
the second tier ceiling. 

In the application of these rules, the Commission was 
obliged to look to the existing award for the foundation 
of any rate fixed (see page six of the decision). 

The union made submissions to the Commission 
that the clear task of the Commission was to set tally for 
the dead rail system. The applicant was not seeking 
variation of existing tallies, but the fixation of a new 
tally. The Commission, at first instance, held, that so far 
as the assessment was concerned, reference should be 
had to the decision of Martin C. when he reviewed the 
principles which should be applied to the fixing of tally 
rates, that review taking into account the whole of the 
industry here and in New South Wales. 

The Commission, at first instance, held that the Full 
Bench did not query the methodology adopted by 
Martin C. in establishing the way the tally should be 
assessed. He also rejected the submission that the 
methodology used in setting the tally de novo should be 
different from the methodology used in varying tally. 

Ms Boots did not offer us an alternative rationale for 
fixing a tally. 

The Commission held that the clear view was that 
there are variables from abattoir to abattoir and 
different tallies could or should exist to reflect those 
variables, but the Commission was not asked to fix such 
variable tallies. 

It also held that the emphasis had been on the fixing 
of tallies on an averaging basis, and that was a 
procedure which the parties by their actions wish to 
continue. 

The Commission also held that the dead rail systems 
seen on the inspections were more akin to the 
mechanised chain system than they were to solo 
slaughtering, but they still contained, to varying 
degrees, elements of solo slaughtering. 

Instances of this were then cited by the 
Commissioner. 

In addition, the Commissioner applied the measure 
established by Martin C. in 609 of 1980 that the 
processing rate which would allow for completion of 
the tally plus reasonable overs in a working day would 
be 62 per man. 

Further, he held that the tally to be decided was a 
reasonable averaging of the process rates at those 
abattoirs, bearing in mind the different equipment, 
including restraining races, which was available at 
various sheds. 

In addition, he asserted that the process adopted by 
him had been conducted in accordance with the Wage 
Fixing Principles for first awards, and it should be clear 
that he made reference to the existing provisions in the 
award in reaching that conclusion. 

Principles to Apply. 
This was a discretionary judgment as defined in 

Norbis v. Norbis (1986) 65 ALR 12 at 14 per Mason and 
Deane J.J. 

In AWU v. RRIA 66 WAIG 1570 at 1571-1573 and 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 at 853 
(a decision of the Industrial Appeal Court), the 
principles relating to the approach of appellate courts 
to discretionary judgments was set out. They recited the 
well known principles in House v. The King (1936) 55 
CLR'499 at 504 and affirmed by the High Court of 
AustraliainGronowv. Gronow(1980) 144CLR513and 
Mallet v. Mallet (1984) 58 ALJR 248 as follows:— 

It is not enough that the judges composing the 
appellate court consider that, if they had been in 
the position of the primary judge, they would have 
taken a different course. It must occur that some 

error has been made in exercising the discretion. If 
the judge acts upon a wrong principle, if he allows 
extraneous or irrelevant matters to guide or affect 
him. if he mistakes the facts, if he does not take into 
account some material considerations, then his 
determination should be reviewed and the 
appellate court may exercise its own discretion in 
substitute for his if it has the materials for doing so. 
It may not appear how the primary judge has 
reached the result embodied in his order, but. if 
upon the facts it is unreasonable or plainly unjust, 
the appellate court may infer that in some way 
there has been a failure properly to exercise the 
discretion which the law reposes in the court at first 
instance. In such a case, although the nature of the 
error may not be discoverable, the exercise of the 
discretion is reviewed on the ground that a 
substantial wrong has in fact occurred. 

A consideration of the exercise of the 
Commission at first instance involves, for the 
purposes of this jurisdiction, a consideration as 
well as to whether it has acted in accordance with 
section 26(1 )(a). 

Conclusions. 
The major evidence to be considered is clearly that of 

what was achieved and achievable on existing dead rail 
systems. In addition, we are conscious that the 
Commission, at first instance, canvassed and 
considered a great deal of evidence, and faced no easy 
task. However, we make a number of observations. 

(a) He erred in not taking into account, pursuant 
to section 26, the interests of the employees 
immediately concerned, and in particular, the 
loss of remuneration to such employees, of 
which evidence was given in cross- 
examination by Mr Russell (see A.B. pages 
163-164). 

(b) In fixing tally as he did. he failed to take 
account of the fact that the solo system is 
faster, but there is greater output from a team 
on dead rail. The Commissioner could not 
have made a finding as to tally without making 
a finding as to whether dead rail was a faster 
process than solo. There was some conflict in 
the evidence in this respect. 

As we understood Mr Russell's evidence, in 
terms of output, dead rail produces greater 
output because a team is involved. However, 
on the question of tally, what is producable 
individually on the solo mechanised chain or 
the dead chain method is a different matter. 

(c) The Commission, at first instance, made a 
finding that dead rail systems were more akin 
to the mechanised chain system than solo 
slaughtering, although the dead rail system is 
an outgrowth from solo slaughtering. 
However, it seems to us that that comparison 
as to elements of operation could not be valid 
unless one compared numbers of output and 
time taken over a relatively substantial period 
of time. 

(d) The question was, what would allow for 
completion of a reasonable tally plus overs in 
a working day. The Commissioner said that 
the processing rate by which this could occur 
would be 62. He reviewed the production rates 
in Exhibit B6 which was a schedule of chain 
speeds and manning levels at Robb's Jetty — a 
mechanical chain system. He concluded that 
tally which he decided was a reasonable 
averaging of the process rates at those 
abattoirs, bearing in mind the different 
equipment, including restraining races was 
arguable at various sheds. 
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In our opinion, tally was properly required to be fixed 
de novo upon the evidence before the Commission and 
required to be fixed having regard to the following 
considerations [see the Full Bench decision 
(supra)]:— 

(1) The work required to be done should be 
subjected to consideration and a specific tally 
fixed. There is a relationship between the 
amount of work to be done per animal on each 
system and tally. 

(2) The other relevant factors which should be. 
considered in this matter include:— 

(a) The duties of slaughtermen on dead 
rail slaughtering. 

(b) The essential consideration that this is 
the fixation of a tally and not the 
revision of existing tally or tallies. 

(c) A scrutiny of the evidence of actual 
output by slaughtermen on dead rail — 
the most direct evidence. 
A consideration of the nature of tally as 
defined by Martin C. at 62 WAIG 1683 
at 1692 (op. cit.). and in particular, the 
need to allow for the operation of an 
incentive, for example, by way of over 
tally. 
Practices and output in other methods 
of slaughter, namely solo, mechanical 
chain and dead chain. 
(i) Different numbers in teams. 
(ii) Comparative speed in methods. 
(iii) Duties of slaughtermen, 
(i v) Comparatively different speeds on 

different animals. 
(v) Effect of different standards of 

expertise in teams. 
(I) The requirements of section 26(1 )(c), 

particularly having regard to Mr 
Russell's evidence (see A.B. pages 163- 
164). 

(g) The rates applicable to this work as 
award free work which must, according 
to the Principles, be assessed by 
reference to the value of the work 
already covered by the award. 

(h) The evidence in the matter generally 
and particularly the cogency of direct 
evidence as to dead rail output. 

(i) A consideration of the actual work 
done. 

The Commission, at first instance, found that a dead 
chain system, although an outgrowth of solo 
slaughtering, was more akin to mechanical chain. It was 
clear that both involved using teams slaughtering from 
a standing position. Even so called solo slaughtering 
involving more than one slaughterman in the process 
has some relationship. However, there was some 
evidence that, individually, it brought about slower 
achievement of tally (i.e. less beasts could be 
slaughtered per man per hour). It is also clear that tally 
varies according to what type of sheep one is 
slaughtering, or alternatively, lambs. 

We would also observe that the first and most direct 
evidence to be considered is dead rail. There are only 
three dead rail premises, one of which was not 
wholeheartedly accepted as such by the parties (i.e. 
Kojonup). 

Thus, if a figure is ascertainable from the evidence, 
then, subject to other considerations, it ought to be used. 
It would be derived from the best and most direct 
evidence. 

If one accepted Mr Curtis' evidence then a solo 
slaughterer on average would kill 15 to 16 sheep per 
hour with average quality sheep (see page 100 A.B.). 

On the dead rail they did 11.82 sheep per hour with 
seven men over 3.67 hours and just over 12 per hour for 
97 minutes over lunch. Seven men could turn out a 
maximum of 350 lambs by lunch in 3.45 hours. Good 
trade sheep could be done at 320 to 330 in the same time. 
With seven men. cracker sh^ep would be less. 

At Tammin there is Mr Russell's evidence of slower 
mechanical production on dead rail than on solo, but 
not over a period of time. 

Elgin and Tammin were similar. A seven man team 
on dead rail now achieves 13 to 14 an hour as distinct 
from 15to 16onsoloand 18to20forlambs.Thus.in five 
hours, one could kill at those rates 60 sheep at Elgin on 
dead rail and 65 to 70 at Tammin. Kojonup is not 
incomparable, but not a strong consideration. 

Mr Fulford gave evidence that on the dead rail they 
could do 160 per day, which is about 10 per man per 
hour. Evidence of the two live chains was a range of 14 
per man per hour and 15 at Katanning. 

However, if one took an average between Mr 
Fulford's evidence and Mr Russell's evidence, against 
all that, one has to look at quality of sheep, lambs, 
crackers, goats, etc. As to sheep being slaughtered solo, 
on the evidence, an average number of sheep which 
were slaughtered per man per hour is about 17. which 
would allow a tally of 54 to be achieved in a little over 
three hours. 

If one applied that to the dead rail, on the evidence, in 
four hours one could achieve on dead rail 
approximately 48 at Elgin or 56 at Tammin (i.e. for 
sheep). 

We use the figure because four hours is the figure 
applied for live chain at Robb's Jetty. However, that is 
easier to achieve on the evidence. The clear evidence 
from the witnesses is that dead rail is slower than solo. 
The amount of the ouput reveals that. There is sufficient 
evidence for us to say that in this respect the 
Commission erred. 

The final conclusion in this matter and the order was 
to the effect that a tally for sheep or goats on a dead rail 
system should be 62 per man per day. 

A common feature of the chain system and the dead 
rail system is the use of teams of slaughtermen and 
labourers, standing up for the most part. 

The evidence certainly links the three methods one to 
the other, and a consideration of comparative tallies 
and methods was unavoidable, but it was not clearly 
done. In addition, what cogency it might have is a 
matter for assessment by the Commission. 

A major submission, as we have said, was to the effect 
that the Commission, at first instance, applied 
principles as if it were a variation of an existing 
agreement and not a determination de novo. We cannot 
agree with that. The Commission examined the work 
done as required, both in evidence and by inspection. 

Firstly, the Full Bench in the decision referred to 
(supra) did not point in detail to any methodological 
principles which should apply in the matter. They 
remitted the matter for all the relevant factors including 
existing practice to be taken into account. By work, one 
would include the duties attributable to slaughtermen. 
They specifically said that existing practice was a 
relevant consideration. However, the Full Bench 
specifically expressed no view as to whether the tally 
should be different from that applying in dead rail 
systems. 

It was not submitted to us with any validity where the 
Commission, at first instance, had transgressed in that 
regard. 

(d) 

(e) 
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It looked in some detail at the evidence, conducted 
inspections, heard evidence as to practices and 
compared the three methods of slaughtering. 

In addition to that, by virtue of the Wage Fixing 
Principle which was agreed at First instance to apply, 
then the Commission, at first instance, was required to 
assess the rates applicable to such work by reference to 
the value of the work already covered by the award. 
Thus, this was the course which the Commission took, 
and took, in our opinion, correctly, subject however to 
our comments as to its methodology in that regard 
which appear hereinafter. 

Further, within the meaning of Principle 10. this was 
the extension of an existing award to new work, or to 
award free work. 

There is no doubt that this was new work to which the 
award did not apply, at the time of the hearing, and that 
it therefore fitted the prescription to which we have just 
referred. 

Thus, on that basis, a consideration, as required, of 
the existing rates under the award might not occur 
without consideration of the existing methods of 
processing covered by the award and that did not occur, 
at least sufficiently, by way of comparison of different 
methods. For example, there was not sufficient analysis 
of production rates. 

It is significant that of the six establishments 
inspected, only three were dead rail, namely Kojonup. 
Tamminand Elgin. The evidence was (see A.B. page 15) 
(supra) also that the dead rail achieved a tally of 11 plus 
at Elgin. 10 at Katanning and 13 to 14 at Tammin. 
Applying that average to the three dead rail operations, 
one mightcome up with about 12 perhour which would 
achieve 60 in five hours. Some attention should have 
been paid to those figures as one factor in considering 
the value of the work involved. 

Some substantial criticism was made of the 
Commission's methodology to the end that it should 
have used a different methodology as directed by the 
Full Bench as we have indicated above, but it is difficult 
to see what other methodology could have been used. It 
does not appear that there was a revision of tally 
whatever other defects there might or might not be in 
the decision. In other words, a tally was struck de 
novo. 

In addition to that, it was submitted that the 
application of averaging rates was wrong. We agree, 
however, that the parties implicitly invited it. and reject 
that submission. 

If one did not apply averaging, however, a considera- 
tion of the comparison between the three systems and 
their relationships one to the other might on its own. 
lead to a figure not far removed from what was struck. 
However, averaging at the expense of due weight being 
given to direct evidence of output why each method 
might cause error. Additionally, we feel that the use of a 
restraining race may best be dealt with as an "aid", and 
if not discounted would distort averages. 

It is clear, as the Commission held, that there were 
variables from abattoir to abattoir and that different 
tallies could exist to reflect those tallies. However, the 
Commission was not asked to consider such variables. 
Indeed there is a history of fixing one tally for all works 
depending on the method of processing [see the 
Minister for Agriculture v. AMIEU (op. cit.)] and Cort 
C.'s findings therein. 

We say that because on some of the evidence there 
were similarities between dead rail and solo. The 
evidence shows that solo slaughtering is faster, but that 
mechanised chain was not a great deal faster. It would 
seem somewhat arguable that dead rail and live chain 
slaughtering systems have similarities, in that both 
involve teams of workers and both involve slaughtering 
from a standing position. 

In taking all of those approaches, one is of course, 
taking account of the value of the work already covered 
by the award because of the tallies applicable to live 
chains and solo. 

All that is involved in the consideration is the value of 
the work done and the value of the work covered by the 
award. All those matters required some detailed 
assessment by the Commissioner and there is no 
sufficient evidence of that in his reasons. We illustrate 
that by referring to that evidence as to output which was 
before the Commission as we observe hereinafter. 

On that, one cannot say that due weight was given to 
those very relevant factors. 

The difficulty with the Commissioner's methodology 
is that although there is some expression of it in 
principle one cannot see how it is achieved in detail, or 
in all required factors. 

We turn to another matter. Ms Boots' submitted that 
existing tallies were achievable within 3.17 hours and 
4.2 hours, and thus, therefore, that the tally of 62 for 
dead rail was incongruous with those recognised tallies 
for the solo slaughtering system and the chain system 
respectively. We do not agree that that is a defect. The 
tally may be incongruous. 

It is difficult to ascertain from the decision what was 
in fact the true nature of the regard which the 
Commission had to the value of the work. One missing 
finding, as we have said, is a valid reference point of the 
hours within which one may achieve tally, since without 
that, tally could not be properly fixed. 

In addition, we have difficulty in seeing how a 
calculation could be done without some detailed 
assessment of the comparative tasks, where respective 
methods were compared. 

For example. 54 tally at 15 carcasses an hour could be 
reached in 3.6 hours on the solo slaughtering system. 
Ms Boots submitted. That evidence should be assessed 
against the background of comparative tasks 
performed, according to the method of slaughter 
used. 

However, the strongest evidence is what tally could be 
achieved on all of the evidence in the three dead rail 
abattoirs and in what time. 

We turn to the submission that section 26(1 )(c) of the 
Act required the Commission to have regard to the 
interests of the persons immediately concerned and 
immediately relevant to the application, and. in 
particular, the loss of remuneration. In some areas a 
tally of 54 for dead rail had operated for some time, but 
not everywhere, on Mr Russell's evidence. There is no 
reference to the Commissioner's duty under section 
26(1 )(c) in the reasons for decision, and clearly, as 
submitted, an increased tally would have the effect of a 
reduction in income. That was not adverted to by the 
Commission at first instance. The Commission, it 
seems, would have difficulty in fixing a tally without 
finding as a fact the number of hours within which tally 
could be reasonably achieved. Alternatively, it ought to 
have said that there was insufficient evidence to so 
find. 

Difficulties arise in this matter because the 
Commission at first instance has drawn conclusions 
without sufficient primary findings of fact. We would 
not say that any error occurred as alleged in grounds 1. 
4. 6. 7 and 8. 

However, he did err as alleged in ground 7 and 
ground 3 for the reasons set out above. He did not 
consider sufficiently or appear to consider sufficiently, 
the existing rates and conditions, and the work covered 
by them, including sufficient comparison of methods of 
work. There is no evidence that he considered the 
implications of section 26(1 Xc). There are some bases 
for his decision, but not sufficient, as we have indicated 
above. 
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In our opinion, however, the Commission might look 
to the times within which tally was achievable, both on 
solo and live chain. The number of men in teams and 
quality of members would be significant, in that 
context. 

Averaging over the ingredients set out at pages 26-27 
(A.B.) as to quality of sheep, lambs or goats assists. The 
Commissioner's findings that dead rail and live chain 
were more similar to each other was open to him on the 
evidence. Nonetheless, we repeat that evidence of 
similarity takes second place to evidence of actual 
output on dead rail. 

Most cogent for the Commission and the best and. 
most direct evidence was that of what could actually be 
achieved on dead rail. It is not clear to us that any or any 
sufficient weight was attached to it. Evidence of what 
could be done on other systems assists, but its ability to 
assist is limited to testing the existing values in the 
award. 

Some consideration of the evidence as to output 
illustrates. Kojonup, 14.3 per dead rail is achieved per 
hour for seven men (i.e. 100 per hour with a seven man 
team). That was put implicitly as a reasonable figure. 

At Tammin, 13 to 14 per hour with a seven man team 
is achieved. 

At Elgin a fair figure on a before and after lunch 
session would be 12 sheep per man per hour with an 
eight man team. The teams are comparable in size. If 
one averages those figures, one gets 13.43 per hour. If 
one averages Elgin and Tammin and excludes 
Kojonup, one gets 13.15 per hour. At Robb's Jetty, one 
achieves tally within 3.67 hours on Mr Curtis' evidence. 
If one took into account four hours and 18 minutes as a 
reasonable figure to attain tally (i.e. 70 sheep per man 
per day at 15 per man per hour) on the basis that 
mechanical chain and dead rail are more similar one to 
the other than solo then indeed it is interesting that 
actual evidence of tally in solo sheds reveals a higher 
achieved tally than the award tally. To use that evidence 
to anchor a dead rail tally to a lower tally would not 
assist the appellant's case. 

However, on the evidence which was available, an 
average tally time of four hours and 21 minutes would 
achieve at 13.15 per man per hour, in round figures, 57 
per man per day. on dead rail. 

For those reasons, therefore, the Commissioner's 
discretion miscarried, and the figure of 62 fixed for tally 
would prim a facie appear to be wrong. There is thus, 
clearly, within the principles set out above, sufficient 
reason for the Full Bench to substitute its discretion 
within the principles set out (supra), particularly in 
ground 3 of the grounds of appeal. In the light of those 
matters it is not necessary for us to consider every 
submission made. We have not adverted to every 
submission. Indeed we did not require to [see the dicta 
of Brinsden P. in Re FMWU (1985) 65 WAIG 2033 at 
page 2034], In addition to the primary task of Fixing tally, 
the Commission is required to advert to section 26( l)(c), 
as we have said above, and to demonstrate how it has 
done so. That requires a regard for the interests of the 
persons immediately affected, namely, in this case, the 
employers and the employees. In that context, we agree 
with Ms Boots' submission that it is difficult to ascertain 
what regard the Commission had to the work already 
covered by the award. The regard had by the Commis- 
sion to the Wage Fixing Principles is therefore difficult 
to see. Evidence of the hours within which tally might be 
achieved, is a crucial matter, and a finding of that needs 
to be made, but not by us, in order to properly fix tally. 
Indeed, the Commission, at first instance, may or may 
not require further evidence before making that 
finding. This process would have to occur against a 
detailed scrutiny of the throughput and time taken per; 
day in other processes of slaughter, but subject to the. 

force of the direct evidence applying to the operating of 
dead rail plants. The appeal should be 'upheld' and the 
matter remitted to the Commission, at first instance, to 
be dealt with accordingly. 

Order accordingly. 
Appearances: Ms J.F. Boots for the applicant. 
Mr R.A. Heaperman and with him Mr D.M. Jones for 

the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

West Australian Branch, Australasian Meat 
Industry Employees' Union, 

Industrial Union of Workers, Perth 
and 

Action Food Barns and Others. 
No. 1141 of 1988. 

BEFORE THE FULL BENCH. 
THE PRESIDENT. P.J. SHARKEY Esq 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

23rd day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 16th day of March 1989 and having heard 
Ms J.F. Boots on behalf of the appellant and Mr R.A. 
Heaperman and Mr D.M. Jones on behalf of the 
respondents, and the Full Bench having reserved 
judgment on the matter and judgment having been 
delivered on the 16th day of June 1989 wherein the Full 
Bench unanimously suspended the decision of the 
Commission at first instance and gave reasons therefor, 
it is this day, the 23rd day of June 1989 ordered that the 
decision in application No. 694 of 1987, being the order 
and schedule thereto, dated 29 August 1988 ("the 
order"), be suspended and the matter remitted to the 
Commission for further hearing and determination in 
accordance with the observations contained in the said 
reasons for decision, except as to those parts of the said 
decision hereinafter referred to hereunder:— 

(1) Paragraph 1 contained in the schedule to the 
said order is suspended in its operation only 
insofar as such order relates to "dead rail 
slaughtering". 

(2) Paragraph 2 in the schedule to the said order is 
excepted from the operation of this order of 
the Full Bench. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia, 
Industrial Union of Workers. 
Western Australian Branch 

and 
Eastern Goldfields Transport Board. 

No. 253 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, PJ. SHARKEY Esq 
COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH. 

9th day of June 1989. 

Appeal — unfair dismissal — bus driver dismissed for 
misconduct — dismissal not effected in 
accordance with contract — employee had to 
resign or be sacked — unfair constructive 
summary dismissal — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. In this matter the appellant union 
appealed against an order made by the Commission on 
16 January 1989 in MatterNo. CR1557 of 1988. by way of 
section 49 of the Industrial Relations Act 1979 (as 
amended) ("the Act"). The matter came before the 
Commission at first instance by way of section 44 
according to the memorandum at page three of the 
appeal book which reads:— 

The claimant union alleges that the services of 
Mr M. Barlow were unfairly terminated by the 
respondent employer on 17 November 1988 and 
seeks an Order for his re-employment. 

The respondent employer denies that the 
termination of Mr M. Barlow's services was unfair 
and objects to the claim for re-employment. 

The decision of the Commission contained in an 
order dated 16 January 1989 which appears in the 
appeal book as Folio 3A reads "That the application be 
dismissed". 

The grounds of appeal in the matter were amended at 
the hearing without objection and thus became:— 

(1) The Commissioner, having found that the 
summary dismissal of Mr Barlow was not justified 
or warranted, erred in that he:— 

(a) failed to apply the correct tests concern- 
ing summary dismissal, when such 
application should immediately deter- 
mine the matter in the favour of the 
claimant. 

(2) The Commissioner erred in placing undue 
reliance on unappealed Reasons for Decision of 
Commissioner Fielding in a dissimilar matter 
which was not placed before him by either party. 

(3) The Commissioner erred in ignoring 
relevant authorities placed before him concerning 
summary dismissal. 

[Note: Paragraph (l)(b) was deleted by leave.] 
This is not a matter which came to the Commission 

pursuant to section 29(b), because it was not the case of a 
claim by an employee, but the case of a claim by a 
union. 

Of course, section 26(2) applies. 
The reasons for decision of the Commissioner 

appear at pages four to eight of the appeal book and 
reveal the following findings:— 

On the afternoon 17 November 1988 Mr Barlow 
submitted his resignation from employment, a 

course which he followed upon being advised on 
behalf of management of the Eastern Goldfields 
Transport Board (the Board) that he should resign 
or alternatively that he would be dismissed. This 
ultimatum was issued as a consequence of an 
altercation between Mr Barlow and a school 
student on the previous day. 

That clearly, on the evidence, occurred. The 
Commission found that the form of dismissal was not 
in question and the respondent Board accepted that the 
termination of Mr Barlow was a constructive dismissal 
of a summary nature and therefore set out to establish 
that the events which occurred on 16 November 1988 
warranted such action. The events which gave rise to 
this occurred on 16 November 1988 when Mr Barlow 
was the driver of an omnibus chartered to transport 
school children from the Eastern Goldfields High 
School to their appropriate destinations and he was 
involved in an incident with a child. 

The Commissioner at first instance found that he was 
satisfied that the conduct of Mr Barlow on 16 November 
1988 and his failure to report the incident involving 
Miss I, the child, were actions that breached the stated 
and implied terms of his contract of employment, 
notwithstanding the provocation by Miss I. He does not 
say what precisely he found as the conduct which 
occurred (i.e. whether there was the mere use of obscene 
language in the presence of a student or whether it was a 
physical confrontation) though he does say (see page 
five of the appeal book) that he thought it was 
reasonable to assume that when Mr Barlow set about 
questioning the student as to her name and address with 
a view to reporting her behaviour, this was done in an 
angry manner, with both verbal and physical 
expressions designed to convey authority, preclude 
departure and elicit the desired information. 

The Commission found that the Board, by the 
direction of the Chairman, conducted an investigation 
intended to comply with the disputes procedure 
contained in the award governing the terms and 
conditions of employment for omnibus drivers. This 
occurred on 17 November 1988 and was intended by the 
Principal of Eastern Goldfields High School Mrs 
Crossing. Mr McKenzie the Chairman of the Board, Mr 
Dyer the Board Manager, Mr Barlow. Mr McRobert the 
Union Shop Steward. Miss I the student and her 
mother. There was evidence before the Commission at 
first instance from Messers McKenzie and Dyer that in 
their view the investigation established on the 
admission of Mr Barlow that the complaint made 
against him was inaccurate insofar as it alleged that he 
had used offensive language and pushed Miss I so that 
she had fallen to the ground. A further allegation that 
Mr Barlow engaged in head-butting was explained by 
Miss I to mean that he had placed his face in contact 
with her face when addressing her immediately 
following the pushing incident. 

The Commission found in the ultimate as 
follows:— 

(1) The actions of Mr Barlowdid not constitute a 
wilful and serious disregard of the conditions of 
employment. 

(2) They were not of such gravity as to indicate a 
rejection or repudiation of a contract of service or 
its essential conditions so as to warrant a summary 
dismissal. (On the question of legality.) 

(3) Although summary dismissal was not 
justified, had dismissal been effected in 
accordance with the contract it would have been a 
fair exercise of the right of dismissal. (On the 
question of unfairness.) 

(4) The dismissal of Mr Barlow was therefore 
not unfair and therefore the application should be 
dismissed. 
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He then observed as follows:— 
(1) Since the summary dismissal was not 

warranted, it follows that Mr Barlow should be able 
to recover from the respondent any benefits to 
which he would otherwise have been entitled at the 
date of his termination, had his termination been 
by the lawful means of notice or a payment in lieu 
thereof. 

(2) As the benefits that should be due to Mr 
Barlow are prescribed by an award' of this 
Commission they are not within the authority of 
this Commission to quantify or to order payment 
thereof. 

Principles. 
The principles applicable to consideration of 

whether there was an unfair dismissal are those set out 
in the Undercliffe Nursing Home v. FMWU 65 VVAIG 
385 referred to in a number of cases, including more 
recently a Full Bench decision in RR1A v. CMEWU 
Appeal No. 660 of 1988 (unreported) (Parker's Case). 

This is certainly a discretionary matter, and the 
principles to be applied by the Full Bench and which we 
adopt are set out in some detail in RR1A v. AWU 67 
WA1G 320 and 66 WAIG 1571 (the Acosta Case). Put 
broadly, unless the discretion miscarried on the basis of 
the matters set out in House v. The King (1936) 55 CLR 
499 quoted in that authority, then the decision at first 
instance should not be overturned. 

A dismissal was defined by the Industrial Appeal 
Court in Metropolitan (Perth) Passenger Transport 
Trust v. Gersdorf( 1981) 61 WAIG 61! (GersdorfsCase) 
where the majority said:— 

The word "dismissal" may be used in a sense of a 
peremptory or arbitrary dismissal or a dismissal 
after due notice or payment under the terms of the 
contract of employment. 

Smith J. said that in the context of section 29(2)(a) in 
that case, the section "is designed to apply to all 
dismissals, whether wrongful or lawful at common 
law". Notwithstanding that this is not a section 29(b) 
matter, we would apply that definition as we are bound 
to do. 

The definitions and opinions in Gersdorfs Case do 
not consider the question of whether or not intolerable 
behaviour by the employer which forces the employee 
to resign and which at common law would be regarded 
as constructive dismissal, is covered by the 
Commission's jurisdiction. 

The decision referred to by the appellant as irrelevant 
was one referred to by the Commission at first instance, 
namely Grigorios Mavromatidis v. TNT Security Pty 
Ltd 67 WAIG 1650. That was a decision of the 
Commission at first instance. We dwell on the facts a 
little here, because of some similarity in the 
circumstances. In that case, the Commission held that 
the applicant was unlawfully dismissed in that the 
dismissal was effected as if there had been proven 
misconduct on the part of the applicant, when there was 
not. He was, in fact, dismissed because the respondent 
could not afford to have a person suspected of stealing 
in its employ. He was informed therefore that his 
employment was terminated. The applicant had been 
dismissed summarily as if he were guilty of misconduct. 
The respondent, as the Commisison held, had not 
established on balance that the applicant was guilty of 
misconduct. The Commission held that employment 
was covered by the Security Officers Award which 
nonetheless retained in the employer the common law 
right of dismissal for misconduct. Dismissal for 
misconduct can only be summary dismissal, because 
dismissal by notice does not need any reason to be 
stipulated, although it may be prompted inter alia by 
misconduct. It may however, not. However, the 
Commission in Mavromatidis' Case held that the 

dismissal was not unfair, because, it being the task of the 
Commission to assess whether the dismissal was 
industrially fair, the dismissal in that case would not 
have been unfair had it occurred under the contract. 

The evidentiary onus is on the employer to show that 
summary dismissal for misconduct is justified [see 
Parker's Case (op. cit.) and the authorities set out 
therein], but the onus is on the employee to show that 
the dismissal was unfair. However, "the dismissal" must 
mean the act of dismissal which occurred. Clearly, for 
example, a dismissal which is a summary dismissal 
might be quite unfair, whereas a dismissal by notice 
under a contract of service carrying with it benefits and 
being a different remedy might not. One therefore must 
consider the act of dismissal complained about, not the 
effect of an act, because the contract of employment is 
terminated by that precise act. not by an alternative act 
which might have occurred but which did not. 

We return to thefons et origo to look at the nature of the 
remedy in the Undercliffe Case (op. cit). That case 
came before the Commission at first instance, following 
a section 44 conference, just as this case did. 

Brinsden and Kennedy J.J., in particular, considered 
the history of the remedy and the authorities relating to 
it. At page 386. Brinsden J. said:— 

As His Honour points out the question to be 
investigated is not a question as to the respective 
legal rights of the employee but a question whether 
the legal right of the employee has been exercised 
so harshly or oppressively against the employee as 
to amount to an abuse of that right. 

His Honour was referring to Walsh J.'s approval in 
North West County Council v. Dunn 126 CLR 247 at 
263. where he approved a test stated by Nelson J. in 
Western Suburbs District Ambulance Committee v. 
Tipping (1957) AR (NSW) 273 where he said:— 

Has there or has there not been oppression, 
injustice, or unfair dealing on the part of the 
employer? 

Kennedy!, referred to the same dicta of Walsh J. and 
quoted what Walsh J. said at page 263 of North West 
Country Council v. Dunn (op. cit.). 

Barwick C.J. said in North West County Council (op. 
cit.), at page 251:— 

.... the question for the arbitral tribunal when 
asked to order reinstatement is not whether the 
employer had a right of dismissal available to him 
at the relevant time but whether the exercise of that 
right was so harsh in all the circumstances as to 
have amounted in an industrial sense to an abuse 
of the power. 

The question indeed is not whether the dismissal was 
lawful, but whether it was fair. However, it is whether the 
dismissal, which occurred was fair, not whether another 
form of the exercise of the right to dismiss was fair. 

In conformity with the Undercliffe principles, the 
task of the Commission at first instance in this case, was 
to determine whether, subject to the evidentiary onus 
upon the employer to establish summary dismissal, 
there had, on the balance of probabilities, been an 
unfair dismissal. The overall onus to establish that the 
dismissal was unfair lay upon the applicant. Thus, what 
had to be determined was whether the exercise of the 
right to dismiss was in the circumstances so harsh, 
oppressive or unfair that the applicant union at first 
instance, on behalf of the employee was entitled to a 
remedy. The right to dismiss can only arise however out 
of, and because of the contract of employment. 

The question as to whether the dismissal was lawful is 
not the ultimate question, although that is certainly a 
consideration. 
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The Commission was, as always, required to exercise 
its jurisdiction in accordance with section 26. 

There are a number of observations which we would 
make. The first is; one must consider whether what 
occurred was a dismissal [as defined in Gersdorfs Case 
(op. cit.)]. The Commission at first instance held that it 
was and. in fact that it was not in question, but that the 
termination of, Mr Barlow's employment was a 
constructive dismissal of a summary nature. Secondly, 
some observations as to what a constructive dismissal is 
might assist. An employee constructively dismissed 
may leave employment without giving the requisite 
notice (i.e. where the conduct of the employer amounts 
to a repudiation of the contract). The test is whether the 
employer's breach of contract was of such a 
fundamental kind as to entitle the employee to regard 
himself as released from all obligations under the 
contract (see HE1U v. Applecross Nursing Home Pty 
Ltd 61 WAIG 120 where a re-rostering of a nurse who 
would be unable to cope with a change to day shift was 
held to be tantamount to a termination). 

In FMWU v. Mentally Incurable Children's 
Association (1983) 63 WAIG 861 Johnson C. held that 
forcing a resignation under a requirement that a 
nursing assistant should retire at the age of 60 on the 
basis of an understanding that female employees retire 
at 60, amounted to an unfair dismissal. 

The doctrine of constructive dismissal as it arose in 
England, arose out of section 3 of the Redundancy 
Payments Act 1965. This judgment at page717 of Lord 
Denning MR discussed the meaning of a provision in 
Western Excavating (EEC) Ltd v. Sharp [1978] 1 All ER 
713 of section 3. Schedule 1. paragraph 5(2)(c) of .the 
1974 Acti- 

on the one hand, it is said that the words of 
Schedule 1. paragraph 5(2)(c), to the 1974 Act 
express a legal concept which is already well settled 
in the books on contract under the rubric 
'Discharge by breach". If the employer is guilty of 
conduct which is a significant breach going to the 
root of the contract of employment, or which shows 
that the employer no longer intends to be bound by 
one or more of the essential terms of the contract, 
then the employee is entitled to treat himself as 
discharged from any further performance. If he 
does so. then he terminates the contract by reason 
of the employer's conduct. He is constructively 
dismissed. The employee is entitled in those 
circumstances to leave at the instant without giving 
notice at all, or alternatively, he may give notice 
and say he is leaving at the end of the notice. But the 
conduct must in either case be sufficiently serious 
to entitle him to leave at once. Moreover, he must 
make up his mind soon after the conduct of which 
he complains; for if he continues for any length of 
time without leaving, he will lose his right to treat 
himself as discharged. He will be regarded as 
having elected to affirm the contract. (Per Lawton 
and Eveleigh L.J.J. also.) 

In R. v. Prince Alfred College 46 SAIR 598, Olsson P. 
considered a matter where the respondent withdrew the 
dismissal of an employee teacher, and allowed him to 
tender his resignation, but, in effect, under threat that if 
it were not tendered, then the dismissal would stand. 

It was held, inter alia, that the existence of a threat 
which causes the employee to resign amounts to 
constructive dismissal. The substitution of the 
applicant's resignation for the dismissal was simply an 
act of clemency accorded to the applicant by the 
respondent. The applicant was in the same position as 
at the time when he tendered his resignation. Olsson P. 
held, adopting what Arnold J. said in Sheffield v. Oxford 

Controls Company Limited (1979) IRLR 133. The facts 
in the Prince Alfred College Case (op. cit.), although not 
identical, are very similar to those in this case. We adopt 
what Olsson P. said at page 617:— 

The fact that the act of resignation subsumed the 
act of dismissal does not alter the essential 
character of the transactions between the parties. 

We apply Olsson P.'s reasons because of the 
similarity between that case and this case, and because 
we agree with the statement of the law contained 
therein. 

There was no option for Mr Barlow to do otherwise 
than resign, just as there was no option for the applicant 
in the Prince Alfred College Case (op. cit.). 

In that the act of the employer in such a case as this 
and the Prince Alfred College Case (op. cit.) effects the 
arbitrary termination of the contract, in employment 
contract terms and within the definition of "dismissal" 
in Gersdorfs Case (op. cit.), this was a dismissal. 

Summary dismissal is a swift and effective remedy 
available to the employer. It overrides all 
considerations of due notice or wages in lieu of notice. It 
is a right of self-help making it unnecessary for the 
employer to resort to the courts. Misconduct of an 
employee is a basic justification for the exercise of such 
a remedy. 

In this case, it is clear that the employer reached a 
conclusion that the employee's acts were so much in 
breach of the contract of service that they formed a basis 
for repudiation of the contract and thus, warranted 
summary dismissal for misconduct. The 
Commissioner did not agree that it was either justified 
or fair. 

However, Mr Barlow was, in effect, made the 
instrument of the act of summary dismissal by being 
required to resign and thus terminate the contract 
himself. He therefore terminated the contract under 
some duress. We use that latter word in a definitive 
sense not a pejorative sense. 

Put simply, what occurred was this. Mr Barlow was 
told in effect — If you do not terminate the contract 
following your misconduct we will summarily 
terminate it as a result of that misconduct. Mr Barlow 
therefore did effect his own summary dismissal. In our 
opinion therefore there was a "dismissal" within the 
definition of Gersdorf s Case (op. cit.) for those reasons. 
It was a constructive dismissal, or alternatively, it was a 
termination of the contract which occurred under 
duress so as to constitute a dismissal (see Lindgren 
Carter and Harland in Contract Law in Australia 
paragraph 1313). 

There was clearly a constructive dismissal, which 
constitutes a dismissal, in our opinion, forthe purposes 
of the Act. 
Observations and Conclusions. 

At page 12 of the appeal book. Ms Murray, who 
appeared at first instance for the respondent, submitted 
that following an investigation on 17 November 1988, 
the day after the incident out of which this application 
arose involving Mr Barlow and the female student, Mr 
Barlow was asked to and agreed to resign. If not he 
would have been dismissed for misconduct. 

At page 44 of the appeal book Mr Long, who 
appeared for the appellant union, conceded that this 
was a constructive summary dismissal. 

I n th is matter, M r Barlow was not paid a week's pay in 
lieu of notice or paid pro rata long service leave in 
accordance with Clause 20( 1) of the Transport Workers' 
(Eastern Goldfields Transport Board) Award 23 of 1976 
(see pages 11 to 12 of the appeal book). That clause 
provides, inter alia, that a worker, other than certain 
classes of workers, shall not be terminated for other 
than misconduct without one week's notice in 
writing. 
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The appeal was based on the assertion that the 
incorrect tests for summary dismissal were applied. We 
do not understand that. The argument before us was. as 
we understand it, that Undercliffe (op. cit.) was not 
applied which meant that the test of unfair dismissal 
was not applied. It is fair to say that the dismissal in this 
matter was a summary one and was found to be not 
justified. At first instance, the Commission found that 
the summary dismissal was not justified at law or as a 
matter of fairness. The Commission then found that, 
had the dismissal been effected in accordance with the 
contract, it would have been a fairexercise of the right of 
dismissal. The dismissal was then held to be fair on the 
basis that it would have been fair had it occurred "under 
the contract" and the application was dismissed. 

The crux of this matter is not that Mr Barlow was 
dismissed in accordance with the terms of the contract 
of employment. He simply was not. In fact, either he 
terminated the contract himself and it was not a 
dismissal or he was in effect summarily dismissed. It 
was found that a constructive summary dismissal had 
occurred which was unfair. We were not asked to say 
that that finding was wrong. It was not. for reasons 
which we have expressed above. 

Thus, the Commissioner erred in purporting to say 
that, had another act occurred which did not occur, 
namely a termination in accordance with the contract 
and/or the award, then that would not have been unfair. 
No such act of termination of employment did occur. 
The Commissioner could not determine something 
that was not the subject of the application and which 
never occurred. Even the application of those 
considerations required to be exercised under section 
26 cannot empower the Commission to substitute a 
different set of facts or a different act at law for that 
which actually occurred or obtained. The requirement 
under section 26 is that the Commission act according 
to equity, good conscience and the substantial merits of 
the case (i.e. the case before it). The "case before it" 
implies the facts and issues raised by the parties and the 
law which applies. Section 26 does not authorise the 
Commission to substitute its own case and to make 
findings or a decision upon that substituted case. One is 
required to determine whether the dismissal which 
actually occurred was unfair. The applicant did not 
complain that any other means of dismissal was unfair, 
because there was no other. The dismissal occurred 
because the employer elected to take certain steps. 

Quite simply, there was no termination "under the 
contract", or "under the award". There was a 
constructive dismissal of a summary nature. Thus, 
having found that there was a constructive summary 
dismissal and that it was not justified, it seems that the 
learned Commissioner was saying that it was unfair 
and. implicitly that the onus on the union was 
discharged. This is because he held that it would have 
been a fair exercise of the right of dismissal if effected in 
accordance with the contract. However, no dismissal on 
those terms occurred either in law or in fact. That is not 
to say that such a dismissal (i.e. under the contract) 
would have been unfair. On the facts, it may well not 
have been, but that is not the point. It was never the 
point. 

Olsson P. in Lumsden v. Woodroffe Pty Ltd 46 SAIR 
211 made comments which support our view at pages 
222-223 as follows:— 

This is essentially because it tends to confuse two 
separate considerations. 

The first is the nature of gross misconduct and its 
legal justification of summary dismissal. The 
second is the issue of industrial merit as to whether 
a particular dismissal ought to be categorised, in 
context as being harsh, unjust or unreasonable 
or in the English legislative parlance — 'unfair'. 

(Our underlining.) 

Olsson P. in that case clearly saw the Commission's 
task as dealing with "a particular dismissal" and 
categorising that as unfair or not. Earlier in the same 
judgment, he had said:— 

Having so dealt with the factual background the 
first question which logically arises is as to whether 
— as a matter of law — the summary dismissal of 
the applicant was justified. If it was not then the 
whole industrial, as well as legal, invalidity of what 
was done must necessarily strongly suggest that the 
respondent's action was, at best, unreasonable and, 
at worst, harsh or unjust. 

In so saying I am not suggesting that thejustifica- 
tion in law of the action taken is necessarily the 
final determinant factor for the purposes of 
proceedings under section 15(lXe) of the Industrial _ 
Conciliation and Arbitration Act. although proven 
conduct justifying instant dismissal in law may 
well render it extremely difficult in most situations 
for the court, as a matter of logic and fairness, to 
hold a dismissal harsh, unjust or unreasonable. 

We adopt that reasoning. We would add. in this 
situation, that it was open to the Commission at first 
instance to find that the summary dismissal was unfair, 
which was what he did. 

For the reasons we have set out above, the 
Commission did err in relying on Mavromatidis Case 
(op. cit.). Insofar as that case might be said to be 
authority for the proposition that one decides whether a 
dismissal was unfairon the basis of a notional dismissal 
and non-existent facts, then we would not apply it. One 
must decide whether a particular act of dismissal was 
unfair. That is what was complained about. 

As to the allegation that the Commissioner erred in 
ignoring relevant authorities placed before him as to 
summary dismissal, we do not think that he did so 
ignore them, or if he did. he did not err. 

Mr Richardson, in his argument for the respondent 
before us. did not attack the finding at first instance that 
constructive summary dismissal was not justified. The 
real substance of the determination of the Commission 
at first instance was that the constructive dismissal was 
unfair. Thus, the Commission's exercise of discretion 
miscarried and erred fundamentally in that it made an 
order contrary to its finding. 

In the circumstances the Commission had to decide 
whether the dismissal was unfair (i.e. whether it was 
industrially unfair) and it did so. It found the dismissal, 
as it occurred, both unlawful and unfair. 

If one were to find that it was unfair to dismiss Mr 
Barlow "under the contract" then one would have to 
declare that the contract was so terminated which it was 
not. 

The Commission has no power, in this case, to do 
anything other than reinstate and/or declare the 
dismissal unfair. 

The Commission erred in dismissing the application 
once it found that the dismissal was unfair and indeed 
unwarranted at law. and it follows that it could not then 
find that another form of dismissal would have been 
fair. 

The Commission, by implication, in making the 
finding it did, found that there had been oppression, 
injustice or unfair dealing on the part of the employer 
towards the employee. There the matter ended. The 
exercise of the right by the employer was held to be 
industrially unfair. 

Thus, we would quash the order and substitute a 
declaration of unfair dismissal, a declaration being a 
form of remedy sanctioned by section 34 and open to us 
to determine pursuant to section 49. We would not order 
reinstatement because of Mr Handmer's statement that 
Mr Barlow does not wish to be re-employed by the 
respondent. An order for reinstatement would thus be 
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hollow. In addition, the power to order re-employment 
will always be a power to be exercised with caution, 
having regard to the circumstances of the case. In 
addition, matters of fact found by the Commission at 
first instance support that. In this case, reinstatement 
was correctly, not vigorously urged before us as a 
remedy. 

We observe that section 26(2) which relates to 
remedies or relief cannot authorise the Commission, in 
any event, to apply any remedy under the award, if such 
remedy under the Act or otherwise is open. 

We would therefore uphold the appeal and vary it by 
substituting a declaration of unfair dismissal for the 
order dismissing the application. 

Order accordingly. 
Appearances: Mr R. Handmer on behalf of the 

appellant. 
Mr K. Richardson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia. 
Industrial Union of Workers. 
Western Australian Branch 

and 
Eastern Goldfields Transport Board. 

No. 253 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH. 

9th day of June 1989. 

Declaration. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of May 1989 and having heard Mr 
R. Handmer on behalf of the appellant and Mr K. 
Richardson on behalf of the respondent, and the Full 
Bench having reserved judgment on the matter and 
judgment having been delivered on the 9th day of June 
1989 wherein the Full Bench unanimously upheld the 
appeal and varied the decision of the Commission 
made on the 16th day of January 1989 and gave reasons 
therefor, it is this day, the 9th day of June 1989, declared 
that Mr Michael Barlow was unfairly dismissed by the 
Eastern Goldfields Transport Board on the 17th day of 
November 1988. 

By the Full Bench. 
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FULL BENCH — 
Appeal against decision of 

industrial Magistrate — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION, 
Industrial Relations Act 1979. 

Section 84. 
The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Arpad Security Agency Pty Ltd. 

No. 15-48 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.J. MARTIN. 
31st day of May 1989 

Appeal — alleged breaches of Security Officers' Award 
— underpayment of wages — complaint dismissed 
at first instance — wages calculated by office 
manager — calculations based on roster —office 
advised by employee if hours worked were 
different from roster — roster altered accordingly 
— employee could not state with certainty all hours 
worked — employee paid in accordance with roster 
not award — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch against the 
decision of His Worship, the Industrial Magistrate 
given on 15 December 1988 in Matters Nos. 258,369 and 
747 to 780 of 1988 to dismiss the complaints before him 
in grounds of appeal which were identical in each 
instance and were as follows:— 

1. The Industrial Magistrate erred in finding that 
Stuart James Adamson did not work the hours 
and times recorded in the Respondent's 
(Defendant's) time and wages record. The 
Industrial Magistrate should have found, on 
the balance of probabilities, that Adamson 
worked the hours and times recorded in the 
Respondent's (Defendant's) time and wages 
record. 

2. The Industrial Magistrate erred in finding that 
the complaint has not been proven. The 
Industrial Magistrate should have found that, 
in failing to pay Adamson in accordance with 
the rate prescribed by the Security Officers' 

• Award, the Respondent (Defendant) had 
contravened or failed to comply with the 
provisions of the Award. 

3. The Industrial Magistrate erred in dismissing 
the complaint. The Industrial Magistrate 
should have found that the Respondent's 
(Defendant's) contravention or failure to 
comply with the Security Officers' Award had 
been proved and should have imposed a 
penalty pursuant to section 83(2)(a) of the 
Industrial Relations Act. 

4. The Industrial Magistrate erred in failing to 
find that Adamson had not been paid by the 
Respondent (Defendant) the amount which 
he was entitled to be paid in accordance with 
the provisions of the Security Officers' Award. 
The Industrial Magistrate should have found 
that Adamson had not been paid by the 
Respondent (Defendant) the amount which 

(Sgd.) P.J. SHARKEY. 
President 
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he was entitled to be paid under the Award and 
the Industrial Magistrate should have ordered 
the Respondent (Defendant) to pay to 
Adamson the amount by which he had been 
underpaid. 

The proceedings, at first instance, were enforcment 
proceedings alleging breaches of an award, namely the 
Security Officers" Award No. R25 of 1981. 

The appeals are brought by virtue of section 84(2) of 
the Industrial Relations Act 1979 (as amended) ("the 
Act"). 

The appeals concerned in this matter are numbers 15 
to 48 of 1989 inclusive. 

Appeals Nos. 15 to 20 of 1989 which relate to 
complaint Nos. 747 to 752 of 1988 are for the under- 
payment of night shift penalty (award Clause 13). 
Appeal Nos. 21 to 26 of 1989 which relate to complaint 
Nos. 753 to 758 of 1988 are for the underpayment of 
Saturday penalty [award Clause 14(1)]. Appeal Nos. 27 to 
32 of 1989 which relate to complaint Nos. 759 to 764 of 
1988 are for the underpayment of Sunday penalty [award 
Clause 14( 1)]. Appeal Nos. 33 to 38 of 1989 which relate to 
complaint Nos. 765 to 770 of 1988 are for the 
underpayment of overtime [award Clause 15(1)]. Appeal 
Nos. 39 to 42 of 1989 which relate to complaint Nos. 771 
to 774 of 1988 are for the underpayment of Sunday 
overtime [award Clause 15(4)]. Appeal Nos. 43 to 48 of 
1989 which relate to complaint Nos. 775 to 780 of 1988 
are for the non-payment of the casual loading [award 
Clause 21(2)]. 

His Worship found that all elements of the com- 
plaints were proved by the appellant, at first instance, 
except that it did not prove that Mr Adamson had 
worked the hours recorded in the respondent's time and 
wages record (Exhibit F). 

His Worship's Reasons for Decision. 
On pages 172 to 174 of the appeal book which repre- 

sents a portion of the transcript in this matter, there 
appear the ex tempore reasons for decision. We 
summarise them here. 

His Worship found that Ms Rachel Rowe was the 
actual worker in the office of the defendant company. 
He found that the roster itself was drafted out by Mr 
Martin (an employee of the company), that he compiled 
Exhibits F and G. the time and wages record, that the 
roster was checked by Mr Bacskai. the managing 
director of the company and that Ms Row then typed it 
out and that at times the actual roster was changed and 
she would mark the changes on it. 

Ms Rowe was unable to give evidence as to whether or 
not Mr Adamson and Mr Arad had worked on the days 
and the times specified in the roster and she told the 
Court that she compiled the wages at the end of each 
fortnightly period on the basis of that particular 
roster. 

His Worship found that there was no evidence at any 
time that any officer of the company was asked whether 
or not the time and wages record (i.e. the roster and 
accounts prepared by Ms Rowe) were correct and that 
they were the hours and days actually worked by Mr 
Adamson and another employee. Mr Arad. In addition, 
he held that, at no time, did any official of the union 
question Mr Adamson or Mr Arad. previous to the 
present proceedings before the Court, as to the accuracy 
of the time and wages record. 

His Worship found that on the balance of prob- 
abilities. Mr Adamson worked between 18 November 
1987 and 13 February 1988. and in fact on New Year's 
Day. 1 January 1988. and that on the balance of 
probabilities he worked between the hours of 6.00 a.m. to 
6.00 p.m.. a period of 12 hours and that the public 
holiday penalty rate was not paid. 

As far as the balance of the complaints were con- 
cerned. His Worship said that he had listened to Mr 
Adamson's evidence and. in the end. he was satisfied 
that Mr Adamson could not tell the Court on what days 
he actually worked or what times on those days he 
actually worked. All that he was able to say was that he 
worked the rostered hours and on occasions he did not 
work according to the roster, but that he informed the 
office of the fact. His Worship held that as far as the 
evidence was concerned that on occasions Mr Adamson 
did not work according to the roster, there was 
uncertainty and he found complaints Nos. 747 to 780 of 
1988 had not been proven. 

It was submitted by Mr LeMiere. who appeared for 
the appellant union that:— 

(1) If Mr Adamson worked the hours recorded in 
the respondent's time and wages record then 
each complaint is proved. 

(2) The Industrial Magistrate should have found 
on the balance of probabilities that Mr 
Adamson worked the hours and times 
recorded in the respondent's time and wages 
record (Exhibit F). 

(3) The respondent's record of the hours worked 
by Adamson is the time and wages record 
(Exhibit F) and it was admitted into evidence, 
without objections, as the respondent's time 
and wages record. 

(4) (a) On the evidence of Ms Rowe. who was the 
respondent's office manager and was res- 
ponsible for "all the book work and all the 
happenings in a small office, viz. 
maintaining the time and wages record, 
calculating the pay due to the employees, 
making up the pay and giving the pay to 
the employees" (pages 180 to 181 of the 
appeal book). 

(b) Exhibit F is the whole of the respondent's 
time and wages record for the relevant 
period (see page 181 of the appeal 
book). 

(c) In calculating the wages to be paid. Ms 
Rowe took the hours shown on the 
respondent's time and wages record 
(Exhibit F) as being the hours worked by 
each employee and paid the wages 
accordingly. 

(d) On occasions employees did not work all 
of the hours shown on the roster or 
worked additional hours and if Ms Rowe 
was notified of any such occurrence she 
altered the roster accordingly. 

(e) During the relevant period there were no 
adjustments made to the respondent's 
time and wages record that showed that 
the workers had been paid for hours 
which they had not worked. 

(5) (a) In relation to Adamson. he received 
rosters indicating the shifts that he was 
rostered on and the hours that he was 
rostered to work (page 190 of the appeal 
book). 

(b) He kept a record of the hours that he 
worked during each pay period. 

(c) When he received his pay cheque, he 
checked the hours that he was paid for 
against the hours that he had worked and 
if there was a discrepancy he would 
inform the office. During the relevant 
period there was no occasion when he 
was overpaid. 
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(d) If Adamson had not worked the hours he 
was rostered to work, there were two 
options open to him. He could return the 
portion of the pay that he had been 
overpaid or he could work an additional 
shift (see page 192 of the appeal book). 

(e) There was never an occasion which he 
did not work the hours rostered and it was 
not deducted from his pay. 

(f) If he did not work the precise hours 
shown on the roster then he notified the 
office of that fact. 

On 15 February 1988. Mr Armstrong, a union 
organiser, did a time and wages check, and Ms Rowe 
told him that the wages paid to the employees were 
calculated from the rosters which form part of the time 
and wages record (Exhibit F). 

HeshowedMrBacskaion 16February 1988acopyof 
Clause 18 of the Security Officers' Award and Mr 
Bacskai provided him with a copy of the respondent's 
time and wages record in photocopy form (Exhibit G) 
which is a photocopy of Exhibit F (see page 191 of the 
appeal book). 

At a meeting with union officers on 25 February 1988, 
Milton Kirk, a union official, informed Bacskai that 
preliminary calculations from the time and wages 
record showed that there was a massive underpayment 
of wages. Bacskai accepted that as a fact (see page 200 of 
the appeal book). 

It was submitted that the unexplained failure by a 
party to call witnesses or give evidence may lead to an 
inference that the uncalled evidence would not have. 
assisted that party's case [see Jones v. Dunkel (1959). 101 
CLR 298 at 308. 312 and 320-321], 

It was submitted that that rule permits an inference 
that the untendered evidence would not have helped the 
party who failed to tender it and entitles the Court more 
readily to draw any inference fairly to be drawn from the 
other evidence by reason of the opponent being able to 
prove the contrary had he chosen to give or call 
evidence. 

It was also submitted that there were no occasions on 
which Adamson did not work the time and hours 
rostered and shown in the respondent's time and wages 
record. However, if there were any occasion on which 
Adamson did not work the hours indicated on the roster 
then he notified the respondent's office and the 
respondent's office manager gave evidence that if she 
was notified of any change she altered the roster 
accordingly. 

The respondent did not call any evidence that any 
other person was employed by the respondent to receive 
such notifications at any time or failed to alter the time 
and wages record accordingly, and thus the inference 
must be drawn that the time and wages record is an 
accurate record of the hours actually worked by 
Adamson. 

It was submitted by Mr LeMiere that in this case there 
was no question of credibility which arose, however, in 
our opinion, there was the question of whether the 
appellant/applicant had established its case, and. 
significant in that, was the evidence of Mr Adamson. 

Mr LeMiere further submitted to us that it never ever 
happened that Mr Adamson had been paid when he 
had not worked the hours on the roster. Thus, he worked 
all the hours set out in Exhibit F, the time and wages 
record. Mr Adamson did say that there were occasions 
when he did not work the hours rostered. On every 
occasion, however, he notified the office, according to 
his evidence. 

Mr Clyne submitted that the evidence was that Mr 
Adamson could not say with certainty that on every 
occasion he worked the precise hours which were set out 

in the roster between the period of November 1987 to 
February 1988. In fact, he did recall occasions when he 
did not work the precise hours. Thus. His Worship, 
having had the opportunity of seeing this gentleman in 
the witness box and. at the end of the day not being 
satisfied on the evidence, the Appeal Court should be 
loathe to overturn a primary tribunal who saw the 
witness. 

It was also submitted by Mr Clyne that His Worship 
had found that Mr Adamson was unable to say when he 
had actually worked, which was important for the 
purpose of penalty rates. He also submitted that there 
was nothing wrong with that particular finding on the 
balance of probabilities, depending on Mr Martin 
being told. The rosters which Ms Rowe typed came from 
Mr Martin. Alterations were made to the roster and, if 
she was notified, the rosters were changed accordingly. 
If an employee did not work all of the hours shown in 
the roster, his pay was adjusted if they were notified. 

In addition, it was submitted that Ms Rowe had no 
personal knowledge as to whether Mr Adamson 
actually worked those rosters. 

Mr Clyne referred us to Mr Adamson's evidence at 
pages 190-193 of the appeal book and submitted that Mr 
Adamson was unable to say with certainty that, on every 
occasion, he worked the precise hours which were laid 
out in the roster between November 1987 and February 
1988. He did recall occasions when he did not work the 
precise hours. 

It was submitted, therefore, by Mr Clyne that His 
Worship found himself unhappy with the evidence of 
Mr Adamson and concluded that the rosters were 
unsafe. 

It was submitted that it was put to Mr Bacskai that 
there was a massive underpayment of wages and he 
accepted that. That it was submitted, was, firstly, an 
answer to a leading question and secondly was dealing 
with the matter in general terms. Finally it was 
submitted that this was a penal matter, had criminal 
overtones and that the Jones v. Dunkel (op. cit.) 
principles did not apply. This proposition was denied 
by Mr' LeMiere who referred the Full Bench to Mt 
Newman Minine Co Pty Ltd v. AWU 55 WAIG 142 at 
143. 

Principles. 
Rogers v. Jordan 112 CLR 580 (1965) and a number of 

cases were cited by Mr Clyne to us, but Rogers v. Jordan 
(op. cit.) related to the refusal to disclose, prior to trial, 
the names of persons to whom an importer of eggs 
resold the eggs. 

That is not what is in issue, on the submission of Mr 
LeMiere in this matter. 

The question concerns the failure to call evidence 
and what inferences, if any. can be drawn from that. 

The legal burden of proving all facts essential to a 
case such as this normally rests upon the plaintiff in a 
civil suit or the prosecutor in criminal proceedings. 

The burden of proof in the sense of establishing a 
case lies on a plaintiff if the facts alleged (whether 
affirmative or negative in form) are an essential element 
in his cause of action; for example, if their existence is a 
condition precedent to his right to maintain the 
action. 

The onus is on the defendant, if the allegation is not a 
denial of an essential ingredient in the cause of action, 
but is one which, if established, will constitute a good 
defence; that is. an "avoidance" of the claim which. 
primary facie, the plaintiff has [see per Walsh J. in Currie 
v. Dempsey (1967) 2 NSWR 532]. Even if these were 
criminal proceedings, which they are not, the rule in 
Jones v. Dunkel (op. cit.) applies to criminal cases as it 
does to civil, save that it gives way to the rules restricting 
or prohibiting comment on the silence of the accused in 
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Court [see Cross on Evidence (3rd Australian Edition) 
page 39] in relation to the failure of the accused to call 
witnesses. For example, the principles in Jones v. 
Dunkel (op. cit.) modified to criminal procedures were 
applied in R. v. Booth (1983) 1 VR 39 at 52 (FC)(see per 
Gray J. in particular, but also per Young C J. and Lush 
J.). Thus, quite clearly, it was open to His Worship, in 
this case, to consider the failure to call evidence by the 
respondent, and to consider it. applying the principles 
in Jones v. Dunkel (op. cit.) 

The principles in Warren v. Coombes (1979) 142 CLR 
531 apply in this matter. The onus of proof is on the 
balance of probabilities, but it was submitted by Mr 
LeMiere that His Worship had applied a higher 
standard than that. The description of that standard of 
proof, the civil standard, occurred per Lord Simon of 
Glaisdale in Davies v. Taylor (1974) AC207. and we 
apply it. 

We should lastly mention Clause 18 of the award 
which is the time and wages record provision and which 
provides:— 

18.—Time and Wages Record. 
(1) Each employer shall keep a time and wages 

record showing the name and address of each 
officer, the nature of his work, the hours worked 
each day and the wages and allowances paid each 
week. Any system of automatic recording by means 
of machines shall be deemed to comply with this 
provision to the extent of the information 
recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the 
Union during the usual office hours, at the 
employer's office or other convenient place, and he 
shall be allowed to take extracts therefrom. The 
employer's works shall be deemed to be a 
convenient place for the purpose of this subclause 
and if for any reason the record be not available at 
the works when the official calls to inspect it. it 
shall be made available for inspection within 24 
hours either at the employer's office or at the 
works. 

That clause places a time and wages record in the 
custody of the employer whose responsibility it is to 
keep it. In addition, the document was produced from 
the custody of the respondent, who had. or ought to ha ve 
had knowledge of the manner of its compilation and its 
accuracy. 

Conclusions. 
These were not discretionary judgments at first 

instance, and the House v. The King (1936) 55 CLR 499 
at 504 principles do not apply to our consideration of 
these appeals. The principles in the Warren v. Coombes 
(op. cit.) line of cases apply. 

Clearly, the time and wages records as produced are 
evidence of the statements contained in them. 

The Warren v. Coombes (op. cit.) line of authorities 
apply to the exercise of jurisdiction by the Full Bench 
on appeal from the Industrial Magistrate. They are 
authority for the proposition that an appellate Court 
which, after having carefully considered the judgment 
of the trial judge, has decided that he was wrong in 
drawing inferences from the established facts, ought 
not then to uphold his erroneous decision. The duty of 
the appellate Court is to decide the case, the facts as well 
as the law, for itself. In so doing it must recognise the 
advantages enjoyed by the judge who conducted the 
trial. But if the judges of appeal consider that in the 
circumstances the trial judge was in no better position 
to decide the particular question, than they are 
themselves, or if. after giving full weight to his decision, 
they consider that it was wrong, they must discharge 

their duty and give effect to their own judgment [see the 
joint judgment in Warren v. Coombes (op. cit.) of Gibbs 
A.C.J.. Jacobs and Murphy J.J. at pages 541-552]. 

The onus lay upon the applicant to establish every 
essential ingredient of its case upon the balance of 
probabilities. Denning J. said in Miller v. Minister of 
Pensions (1947) 2 All ER 372 at 373-374:— 

The degree is well settled. It must carry a 
reasonable degree of probability, but not so high as 
is required in a criminal case. If the evidence is 
such that the Tribunal can say: 'We think it more 
probable than not', the burden is discharged, but if 
the probabilities are equal, it is not. 

See also Davies v. Taylor (1974) AC 207 at 219 per 
Lord Simon of Glaisdale (op. cit.). The standard of 
proof in this matter was not the criminal standard (i.e. 
beyond reasonable doubt) [see section 83(7)]. In 
addition, the principles in Jones v. Dunkel (op. cit.) are 
applicable in these proceedings, firstly because, 
although penal in effect, they are subject to the same 
standard of proof as in civil matters, of which Jones v. 
Dunkel is an example. 

In addition to that, on the authority of R. v. Booth (op. 
cit), even if that were not the case, then the Jones v. 
Dunkel (op. cit.) principles apply, with modifications, 
to criminal cases. 

We have already said that the Warren v. Coombes (op. 
cit.) principles apply and observe that it is the Full 
Bench's duty to decide this matter, whilst recognising 
the advantage enjoyed by His Worship, who conducted 
the hearing at first instance. 

The Industrial Magistrate's finding was that the 
applicant had not proven that Mr Adamson had 
worked on the occasions alleged in the complaints. 

It is important to examine what His Worship found as 
it appears at pages 172-174 of the appeal book, and as it 
is precised above. 

His Worship found that Ms Rachel Therese Rowe, 
who was called and gave evidence on behalf of the 
applicant, "was the actual worker in the office of the 
defendant company". In evidence, she described 
herself as the office manager. She typed the roster 
(Exhibit F) after it was drafted by Mr Ray Martin, 
another employee, and checked by the managing 
director of the respondent. Mr Bacskai. She also 
calculated the wages due each fortnight to each 
employee on the basis of the roster, as His Worship 
found (page 172 of the appeal book). Significantly, in so 
doing she was unaware of the relevant award, the 
Security Officers' Award. 

Exhibits F and G, the roster and the time and wages 
records, were as His Worship found (page 173 of the 
appeal book) handed over after a number of visits by 
union officers to the respondent's premises, who had 
discussions with Mr Bacskai. 

There was, as His Worship found, no evidence that 
any officer of the company was ever asked if those two 
documents were correct. In addition, it is fair to say that 
no-one on behalf of the respondent was called to say 
that they were incorrect, nor was there any evidence that 
they were incorrect. 

There was evidence of a union organiser, Mr David 
Armstrong, that on 25 February 1988, at a meeting at the 
union offices (see pages 199-200 of the appeal book), a 
discussion took place involving Mr Bacskai. Mr Milton 
Kirk, another union organiser, and himself, which we 
quote as follows:— 

Question: "In that meeting did Mr Kirk (a union 
organiser with the appellant) inform Mr Bacskai 
that preliminary calculations from the time and 
wages record showed that there was a massive 
underpayment of wages?' 
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Answer: 'Yes'. 
Question: "Did Mr Bacskai ask to be shown 

where the underpayments were occurring?" 
Answer: 'Yes'. 
Question: 'Did you point out to him the 

preliminary calculations which you had made 
showed underpayment, a massive underpayment 
of wages according to the award?' 

Answer: 'Yes'. 
It was submitted by Mr Clyne that that answer was 

lead, and one implies, should not have been given much 
weight. It was not referred to by His Worship in his 
reasons. It was not put to Mr Armstrong in cross- 
examination that it had not been said (see pages 229-239 
of the appeal book). His Worship, with the exception of 
1 January 1988 when he found that Mr Adamson did 
work (and subject to his finding it proven, on the 
balance of probabilities that Mr Adamson did work 
between 18 November 1987 and 13 February 1988), did 
not find the other complaints proven. His Worship said 
that he was satisfied that Mr Adamson could not tell the 
Court on what days he actually worked. He found that 
all Mr Adamson could say was that he worked the 
rostered hours, and. on occasions "he didn't work 
according to the roster". However. His Worship said 
that in the end Mr Adamson's giving of information to 
the office when he did not work the same hours as he 
was rostered for, was of no account — the office 
comprising Mr Bacskai, Ms Rowe and Mr Martin. 

In summary he said "the fact is that in the end Mr 
Adamson said that on occasions he didn't work 
according to the actual roster and because of the 
uncertainty the complaints were not proven". 

In our opinion. Ms Rowe was the office manager on 
the evidence, and it was open to the Industrial 
Magistrate to find as he did. that she was the actual 
worker in the office with control of the records. She gave 
clear evidence (see page 185 of the appeal book) that 
there were times when employees worked additional 
hours to those shown on the roster. Alterations were 
made, if she were notified, and the employees were paid 
accordingly. Similarly, if an employee did not work the 
hours shown on the roster, his pay was adjusted if he 
notified her, however no adjustments were made in the 
exhibited sheets in respect of employees who had been 
paid for hours which they had not worked. Ms Rowe 
was not able to say that Mr Adamson and the others had 
worked those days. 

However, it is reasonable to assume that they would 
not have been paid what they were paid, calculated on 
the roster, unless she were satisfied that they worked in 
accordance with the roster. Indeed, she gave no 
evidence that the records were inaccurate, and it was 
open to either counsel to ask her. 

Changes were made to the roster if she made them, 
depending on the hours worked. She was cross- 
examined to a very little extent. 

Mr Adamson's evidence was that he could not say, 
with certainty, what days he worked in the period in 
question. He did say, (and His Worship did not say that 
he disbelieved him), that he was never overpaid. He was 
not able to say that he worked the precise hours set out 
in the roster, and there were occasions when he did not 
(see page 193 of the appeal book). 

However, he said quite unequivocally that he did 
notify the office when he did not work the hours set out 
in the rosters (see page 195 of the appeal book). Ms 
Rowe was the person who calculated the wages and was 
the actual employee as His Worship found, and 
therefore, more probably the person who would be 
informed. She was, as she testified, the office 
manager. 

The evidence was, that from time to time Mr 
Adamson did not work the roster. The evidence was that 
he notified the office he did not work the rostered hours. 
The evidence was that there were adjustments of time 
sheets in respect of payments if they were not worked. 

Indeed, Ms Rowe said that her responsibilities as 
office manager, was to do all of the book work and take 
care of all the happenings in a small office. She was also 
responsible for managing the respondent's time and 
wages records (see page 180 of the appeal book). She was 
therefore more probably the person who would be 
notified and who would make alterations than Mr 
Bacskai or Mr Martin. The probability also would be 
that Ms Rowe would not make her calculations and pay 
in accordance with the roster if she were of opinion that 
the person did not work the hours for which he was 
rostered, or that the hours he worked were not recorded. 
That must be set against the background of an 
admission by Mr Bacskai of a massive underpayment 
which would tend to indicate non-payment or 
underpayment for hours worked. 

We recognise the advantage enjoyed by His Worship 
at first instance. However, he did not state that he 
disbelieved Mr Adamson. His Worship merely held 
that because Mr Adamson said that he did not, on 
occasions, work in accordance with the roster, there was 
an element of uncertainty and thus, it could not be said 
on the balance of probabilities when Mr Adamson 
worked. That is what we infer was His Worship's 
reasoning. 

In our opinion. His Worship erred in not giving 
weight or sufficient weight to some ingredients, 
namely:— 

(1) The uncontradicted evidence that Mr 
Adamson advised the office when he did not 
work in accordance with the roster. 

(2) The fact that the actual employee involved in 
this area and the most probable recipient of 
that information would be Ms Rowe. 

(3) The fact that the respondent did not impugn 
the accuracy of the time and wages records by 
evidence when it was in its power so to do. 

(4) The fact that Mr Adamson was paid in 
accordance with the rosters, although not in 
accordance with the award (see Mr LeMiere's 
submission at pages 10-11 in the transcript of 
these proceedings. The roster as amended 
becomes the time and wages record). 

(5) This was the respondent's own record 
produced from its custody, maintained by it as 
a duty under the award and compiled within 
its own knowledge. Indeed, the employer, 
having produced the records from his custody, 
prepared and maintained the time and wages 
record as was his duty. The record is evidence 
against the employer in the absence of 
evidence to the contrary as to the entries 
therein (see per Dwyer P. in Amalgamated 
Road Transport Union of Workers, Perth v. 
Perth and Suburban Master Bakers' 
Industrial Union of Employers of WA 1935 
WA1G 24) as to hours worked. Put another 
way, it is evidence of the statements contained 
therein. There is no evidence contrary to the 
statement contained therein [see Minister v. 
O'Brien 1926 AR (NSW) 361 at 362], 

(6) The hours alleged by the appellant itself to 
have been worked by Mr Adamson are those 
set out in the time and wages record. 

(7) Once Mr Adamson had given the evidence 
(and credible evidence) that he notified the 
office whenever he did not work the roster, a 
fact not challenged in cross-examination. 
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then it was a matter to be contradicted in the 
course of the respondent's case, but it was 
not. 

(8) Ms Rowe was the person who was the office 
manager and who calculated the wages 
payable on the roster and record. She was not 
asked, nor did she say. that Exhibit F and G 
were inaccurate as to hours worked. 

For the above reasons. His Worship was in no better 
position than we are to decide the matter, particularly 
when the question of credibility did not arise. 

Further, having given full weight to his reasons, as we 
have, we consider that he erred. 

It was more probable than not that the record 
(Exhibit F and G) was an accurate record of the time 
and hours worked. There was no other ingredient not 
proven. The onus on the appellant was discharged. 

In each case, a finding of proven will be substituted 
upon the quashing of the decisions on each complaint 
and the matter will be remitted to His Worship to 
impose penalties and make any other consequent 
orders in accordance with section 84(4). 

Order accordingly. 
Appearances: Mr R.L. LeMiere (of Counsel) for the 

appellant. 
Mr D.R. Clyne (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

The Federated Miscellaneous Workers" Union of 
Australia. Hospital. Service and 

Miscellaneous WA Branch 
and 

Arpad Security Agency Pty Ltd. 
No. 15-48 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT. P.J. SHARKEY Esq 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER G.J. MARTIN. 

8th day of June 1989. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of May 1989 and having heard Mr 
R.L. LeMiere (of Counsel) on behalf of the appellant 
and Mr D.R. Clyne (of Counsel) on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 31st day of May 1989 wherein the Full Bench 
unanimously upheld the appeal, it is this day. the 31st 
day of May 1989 ordered that:— 

1. The decision in relation to complaint Nos. 
747-780 of 1988 be quashed and a decision that 
the finding of proven be substituted for the 
decision of "dismissed" in each instance. 

2. Complaint Nos. 747-780 of 1988 be remitted to 
the Industrial Magistrate for cautions to be 
issued or for penalties and/or costs to be 
imposed and/or ordered in accordance with 
section 83(2) and for any other competent 
consequent orders to be made in accordance 
with section 83(4) of the Industrial Relations 
Act 1979 (as amended). 

By the Full Bench. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

CH — 
enforcement 

of Act — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 84A. 
The Registrar 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 546 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER O.K. SALMON. 

23rd day of June 1989 

Application for enforcement of an order — section 
84A(l)(b) — conference held pursuant to Act — no 
amicable resolution reached — matter proceeded 
to hearing — respondent submitted Commission 
acted without jurisdiction — order outside power 
conferred by section 44 — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an application by the Registrar 
upon the direction of a single Commissioner of 2 March 
1989 pursuant to section 93(9) to:— 

Make application to the Full Bench in 
accordance with section 84 A( 1 )(b) of the Act for the 
enforcement of the order of the Commission in 
Matter No. C1608 of 1988 that the AMWSU and its 
members failed to remove all bans and limitations 
against Transfield Pty Ltd (WA Division) at the 
Nagal Gallium Plant Construction site by Friday, 
16 December 1988. 

The order sought to be enforced in this matter was 
made on 14 December 1988 in the following terms:— 

Whereas employees of Transfield Pty Ltd (WA 
Division) employed on the Nagal Gallium Plant 
construction site at Pinjarra who are members of or 
are eligible to be members of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia imposed a ban on the working of all 
overtime on site as from Friday. 4 November 1988; 
and whereas the dispute was referred to the 
Commission by Transfield Pty Ltd (WA Division) 
on 10 November 1988; and whereas conferences 
were held before the Commission concerning the 
matters in dispute on 15,21 and 24 November 1988; 
and whereas recommendations made by the 
Commission on 15 and 21 November 1988 that all 
bans be removed while the matters in dispute were 
resolved by conciliation or arbitration were not 
complied with; and whereas on 24 November 1988 
the Commission was informed that the remaining 
issue in dispute related to the payment of a form of 
severance pay and whereas the parties 
acknowledged that the payment in dispute is not 
permissible under the present State Wage 
Principles and that any claim by the union in 
pursuit of such payments or action by the employer 
to institute such payments would be in direct 
breach of the State Wage Principles and the Metal 
Trades General Award No. 13 of 1965; and whereas 
matters relating to the industrial action being taken 
by the employees concerned were the subject of a 
hearing before the Commission on 24 and 28 
November 1988; and whereas the parties were 
informed by the Commission at the conclusion of 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1905 

that hearing that it was expected that all bans 
would be removed pending the issuance of a 
decision out of those proceedings; and whereas a 
further conference was held on 13 December 1988 
at which the Commission was informed that the 
overtime bans had still not been removed; and 
whereas the union informed the Commission that 
it was not prepared to direct its members to remove 
the bans. Now therefore, the Commission, having 
regard for the public interest and the interests of the 
parties directly involved and to prevent any further 
deterioration of industrial relations in respect of 
the matters in question, hereby orders in 
accordance with section 44 of the Industrial 
Relations Act 1979, that — 

1. All bans and limitations against 
Transfield Pty Ltd (WA Division) at the 
Nagal Gallium Plant construction site be 
removed by no later than the 
commencement of work on Friday, 16 
December 1988. 

2. Each employee of Transfield Pty Ltd (WA 
Division) who is or is eligible to be a 
member of the Amalgamated Metal 
Workers and Shipwrights Union of 
Western Australia shall carry out their 
duties in accordance with their normal 
contract of employment, and work 
"reasonable overtime" in accordance 
with the provisions of the Metal Trades 
General Award No. 13 of 1965. 

3. For the purposes of this Order 
"reasonable overtime" is deemed to be 
overtime worked in accordance with the 
practice on site prior to the introduction 
of bans by the employees on Friday, 4 
November 1988. 

4. The union party to this Order, its officers 
and shop stewards shall take all steps 
necessary pursuant to the constitution 
and rules of the union and otherwise, to 
ensure that each employee subject to this 
Order complies with and continues to 
adhere to its terms. 

5. Liberty is reserved to the parties on the 
giving of 24 hours" notice to make 
application to vary or cancel the terms of 
this Order. 

The matter came before us by virtue of section 
84A(l)(b) which enables the Registrar or Deputy 
Registrar at the direction of the Commission to make 
application in the prescribed manner to the Full Bench 
for the enforcement of that provision, order, direction, 
declaration or section. 

That was the sort of direction given in this case. 
What happens then is that the Registrar or Deputy 

Registrar becomes the applicant in proceedings before 
the Full Bench. 

By virtue of section 84A(4), the following is 
prescribed:— 

In dealing with an application under subsection 
(1) the Full Bench — 

(a) shall have regard to the seriousness of the 
contravention or failure to comply, any 
undertaking that may be given as to future 
conduct, and any mitigating 
circumstances; and 

(b) before proceeding to a hearing of the 
application, shall invite the parties to the 
application to confer with it, unless in the 
opinion of the Full Bench such a 
conference would be unavailing, with a 
view to an amicable resolution of the 
matter to which the application relates. 

A70131-2 

That order was agreed by the parties to be the factual 
basis of the submission later made to us by Mr 
Edwards. 

It is noteworthy that the Full Bench is required by the 
use of the word "shall" to invite the parties to confer with 
it, unless in the opinion of the Full Bench such a 
conference would be unavailing. The word is 
mandatory because the section confers on the Full 
Bench a function (see Interpretation Act 1984 — section 
56). 

It is not, of course, unavailing merely because one 
party is of opinion that it would not be likely to reach an 
amicable resolution. 

The object of such a conference is, as the section says, 
to achieve an amicable resolution of the matter. The 
requirement, of course, is a direct descendant of section 
6(a), (b) and (c), as well as (d). That procedure is to take 
place "before proceeding to a hearing of the applica- 
tion". That is what occurred in this matter and no 
amicable resolution was reached at that conference. 
The application then proceeded. 

By virtue of section 84A(5), the Full Bench embarked 
upon a hearing of the application under subsection (1) 
with a view to determining whether the contravention 
or failure to comply was proved. 

The standard of proof to be applied by the Full Bench 
in proceedings under this section is, of course, the 
standard to be observed in civil proceedings (i.e. the 
applicant must establish its case to the satisfaction of 
the tribunal on the balance of probabilities) [see section 
84A(8)]. 

Ajurisdictional point was taken, before evidence was 
called, by Mr Edwards, but subsequent to the confer- 
ence referred to above. Put shortly, Mr Edwards sub- 
mitted that there was no jurisdiction to make the order 
by the Commission which was made since the order was 
not made under section 44(6)(ba) or (bb). 

We were informed by counsel for both sides that the 
order dated 14 December 1988 contains the facts upon 
which we were asked to decide the question of 
jurisdiction. 

Put shortly, the submission was that the order was 
outside power (i.e. the power conferred by section 44). 

It was submitted that the order made was of an 
injunctive kind (i.e. it purported to restrain the union 
and its members from participating in further 
industrial action). Secondly, it was submitted that the 
order arose from a debate between the parties about a 
matter which was beyond the Wage Fixing Principles. 

It was submitted that, as appears in the recitals, the 
Commissioner had no intention of seeking to resolve 
the matter, the subject of the section 44 conference, 
because the claim was not sanctioned by the Wage 
Fixing Principles and was not a matter which was 
resolvable by the Commission in either a conciliation 
or an arbitration role. 

It was therefore submitted that the Commission 
lacked jurisdiction because:— 

(1) The order was made when conciliation and ar- 
bitration was not realistically open to the 
Commission. 

(2) Orders of this kind cannot be made when they 
are no longer, to put it broadly, in aid of 
conciliation or arbitration in a matter, under 
section 44. 

(3) This was an order of an injunctive type which 
could only be made under section 45 of the Act 
(now repealed). 

(4) Section 27 cannot assist as a basis of the order 
because it is a procedural section. 

Mr Overman, in his submissions, on behalf of the 
applicant, drew our attention to section 44(7) which 
refers to "industrial action", but that merely confirms 
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that the Commission may commence the section 44(1) 
procedure upon application of various persons 
wherever industrial action is to occur or is likely to 
occur, in its opinion, "Industrial action" is defined in 
section 7 as follows:— 

"industrial action'-means any act, omission, or 
circumstance done, effected, or brought about by 
an organisation or employer or employee or by any 
other person for the purpose, or in the opinion of 
the Commission for the purpose, of compelling an 
employer or an employee or an organisation to 
accept any terms or conditions of employment or to 
enforce compliance with any demand relating to 
employment not including an application made 
under this Act; 

Although it was not argued before us that section 23 
could find jurisdiction for the order, one would very 
much doubt it. because the first words of section 23 are 
"Subject to this Act", which means that the exercise of 
the jurisdiction is conditioned by the whole of the Act. 
including section 44 for example. However, we do not 
finally decide that point without fuller argument. 

There is no doubt that section 44(6)(ba) and (bb) 
orders can only be made on an interim basis and not to 
finally dispose of a matter, and they must be clearly 
made, in the words of section 44(6) "at or in relation to a 
conference" under this section. It is also clear that all 
section 44(6) orders are for a limited purpose. What 
happens is that the Commission summonses parties to 
a conference of his/her own motion or upon the 
application of a party named in section 44(7)(a). If 
agreement is reached at the conference, then the 
Commissioner may make an order or not under section 
44(8). If at the conclusion of a conference held under 
section 44 the matter has not been settled by agreement 
between all of the parties, then the Commission 
constituted in accordance with section 44( 11) and (12) is 
empowered to hear and determine the question, dispute 
or disagreement and may make an order binding on the 
parties. 

It is not quite clear on the recitals in the order what 
precisely happened; nor is it the function of the 
Commission in a matter where, upon proof of a 
contravention, penalties may be imposed, to look for 
evidence. 

There was a hearing, however, which occurred on 24 
and 28 November 1988 relating to the industrial action 
being taken by the employees concerned. It is not 
certain whether that related to the unpermitted claim 
for severance pay. However, on 28 November 1988, the 
Commission, at the conclusion, informed the 
employees that it expected that ban on reasonable 
hours of overtime referred to in the order would be 
resumed, pendingthe issuance of a decision outof those 
proceedings. 

A further conference was then held on 13 December 
1988 at which the Commission was then informed that 
the union was not prepared to direct its members to 
remove the ban. Then on 14 December 1988 there was 
an order ordering the employees to work reasonable 
overtime. At that stage it is clear that the section 44 
matter was completed and that the orders were not 
made for the purposes required by section 44(6). There 
is no indication that they were "interim" orders or that 
they were orders made to determine the question in 
dispute under section 44(9). They are thus outside 
power. There could not, therefore, be in the terms of the 
Act. a contravention of the order, which was ultra vires 
and of no effect. 

We add that section 27 does not assist because section 
27(l)(v) is directed to procedural directions. 

We should add that since new disputation had arisen, 
it was probably required that a fresh section 44 
conference be called, the old one having been 

discontinued under section 27(1), and the appropriate 
orders could then have been made whilst the matter was 
conciliated and/or arbitrated. Alternatively, it was open 
to the Commission to "split" the reference and dispose 
of it in that manner. 

In the circumstances, for these reasons, we dismiss 
the application, the order being beyond power. 

Order accordingly. 
Appearances: Mr G. Overman (of Counsel) for the 

applicant. 
Mr S. Edwards (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84A. 

The Registrar 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 546 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON. 
30th day of May 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 30th day of May 1989 and having heard 
Mr G.M. Overman (of Counsel) on behalf of the 
applicant and Mr S. Edwards (of Counsel) on behalf of 
the respondent and the Full Bench having delivered 
judgment on the matter on the 30th day of May 1989 
wherein the Full Bench unanimously dismissed the 
application and undertook to give reasons therefore, it 
is this day, the 30th day of May 1989 ordered that the 
application be dismissed. 

By the Full Bench. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 
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FULL BENCH — 
Matters referred under 

section 27 — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 27(1 )(u). 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Pumps WA. 
No. 1725 of 1988. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

COMMISSIONER J.F. GREGOR 
COMMISSIONER A.R. BEECH. 

14th day of June 1989. 

Reference under section 27(1 )(u) — question of law — 
intervener — findings of fact necessary — matter 
remitted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was a matter which came before us. 
referred by the Commission at first instance under 
section 27(l)(u) of the Industrial Relations Act 1979 (as 
amended) ("the Act"). The reference of 10 April 1989 to 
the Full Bench is expressed as follows:— 

for hearing and determination of the following 
question of law arising in the abovementioned 
matter, namely: 

The question referred to us was as follows:— 
Whether Clause 5.—Area and Incidence of the 

proposed consent Order sought under Application 
No. 1725 of 1988 would have the effect of creating 
an offence under Part VI A — Protection of 
Members and Non-Members of Employee 
Organisations, of the Industrial Relations Act 
1979, by limiting the operation of that Order to'... 
employees of Pumps WA who are members of the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia". 

We permitted the Confederation of Western 
Australian Industry (Inc) to intervene through Mr 
Longo of Counsel and heard argument from Mr S.R. 
Edwards on behalf of the applicant union, to the effect 
that since it was necessary for the Commission at first 
instance to make findings of fact before the question 
asked of the Commission was able to be determined, 
then the Full Bench should order, following the 
authorities such asAWU v. BLF69WAIG527 andTWU 
v. The Readymix Group (WA) (1980) 60 WAIG 1483, 
that the matter should be remitted back to the 
Commission at first instance for those findings of fact to 
be made. 

The basis of the matter arose out of a draft order 
which was to be made by consent of the parties at first 
instance which included Clause 5.—Area and 
Incidence:— 

. This order shall apply to the company and all 
current and future employees of Pumps WA who 
are members of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia. 

The question was in essence, whether such an order 
would offend against the provisions of the Act. 

It was in the course of Mr Edwards' submission, that 
Mr Birman who appeared for the respondent, advised 
that the respndent employer no longer consented to an 
order which contained the provision set out in Clause 5 
of the draft consent order. The fact of the matter is that 

the whole basis of the question of law referred to us is 
now removed unilaterally. In other words, the Full 
Bench would now be asked to determine a matter which 
had no basis at all in existing facts, and might no longer 
be a question germane to the decision of the 
Commission at first instance. Further, any basis in fact 
for the interpretation of the law has disappeared, and it 
may well be, in order to determine the matter, that the 
Commission at first instance must make fresh findings 
of fact. 

In effect, the Commission was deprived of 
jurisdiction by this unilateral act. It is something of a 
pity that the decision of the respondent was not made 
somewhat earlier for the sake of the convenience of 
everyone, not the least this Bench. 

It is proper that the matter now be remitted to the 
Commission at first instance and we will order 
accordingly. 

Appearances: Mr S. Edwards (of Counsel) on behalf 
of the applicant. 

Mr J. Birman on behalf of the respondent. 
Mr J. Longo (of Counsel) on behalf of the 

Confederation of WA Industry (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 27(l)(u). 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Pumps WA. 

No. 1725 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER J.F. GREGOR 
COMMISSIONER A.R. BEECH. 

14th day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 1st day of June 1989 and having heard Mr 
S. Edwards (of Counsel) on behalf of the applicant and 
Mr J. Birman on behalf of the respondent, and the Full 
Bench having heard an application from Mr J. Longo 
(of Counsel) on behalf of the Confederation of Western 
Australian Industry (Incorporated) to intervene in the 
matter, and the Full Bench having delivered judgment 
on the matter on the 1st day of June 1989 wherein the 
Full Bench unanimously determined that it should 
make no answer to the referred question, and undertook 
to give reasons therefor, it is this day, the 1st day of June 
1989 ordered that Matter No. 1725 of 1988 be remitted to 
the Commission at first instance. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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FULL BENCH — 
Unions — Application for 

alteration of rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 62. 
The Operative Plasters and Plasterer Workers 

Federation of Australia (Industrial 
Union of Workers) Western Australian Branch 

and 
The Construction. Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
No. 1 of 1988. 

The Construction. Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
The Operative Plasterers and Plaster Workers 

Federation of Australia (Industrial 
Union of Workers) Western Australian Branch 

No. 1503 of 1987. 
Australian Wall and Ceiling Contractors' 

Association (as Intervener). 
BEFORE THE FULL BENCH. 

THE PRESIDENT. P.J. SHARKEY Esq 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING. 
27th day of April 1989 

Applications by CMEWU and Plasterers to alter union 
rules — both unions seeking coverage of wall and 
ceiling fixers — intervener — demarcation dispute 
— long history of disputation — wall and ceiling 
fixing developed from fibrous plastering — 
changes in materials and technology — 
apprenticeship available for wall and ceiling fixers 
— Plasterers assist with apprenticeship curriculum 
— carpenters also fix walls and ceilings — 
CMEWU submitted no separate trade of wall and 
ceiling fixing — intervener employs wall and 
ceiling fixers whatever their training — 
construction industry different from cottage 
industry — overlap between carpentry and wall 
and ceiling fixing in construction industry — 
constitution of plasterers changed to cover wall 
and ceiling fixers — CMEWU rules unaltered. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These were two applications to amend 
union membership rules, heard together and each of 
which was objected to. The Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch 
(hereinafter called "the Plasterers") and the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch (hereinafter 
called the "CMEWU"). both seek to amend their 
membership rules to provide in general, for 
constitutional coverage of wall and ceiling fixers. Both 
are organisations registered under the Industrial 
Relations Act 1979. and each objects to the other's 
claim. 

By application 1 of 1988, the Plasterers seek 
amendement of its existing rules by inserting in Rule 
3.—Constitution, the new classifications of "Wall and 
Floor Tilers" and "Wall and/or Ceiling Fixers". 

By application 1503 of 1987. the CMEWU seeks to 
add the classification of "Wall and Ceiling Fixers" to 
the classifications already listed in subrule (1) of Rule 
4.—Eligibility for Membership. 

The CMEWU objected to the application of the 
Plasterers, application 1 of 1988, on the following 
bases:— 

(1) The constitutional and award coverage of wall 
and ceiling fixers ought to be allocated to the 
objector. 

(2) The objector has constitutional and award 
coverage of carpenters whose normal duties 
include the carrying out of the greater part of 
the work of wall and ceiling fixers. The 
substantial overlap in the work of carpenters 
and wall and ceiling fixers means that 
disputation will result from the applicant 
being granted coverage of wall and ceiling 
fixers whilst the objector has coverage of 
carpenters. 

(3) The objector says that classifications of 
workers who carry out substantially the same 
work for substantially the same employers 
ought to be covered by the same union. 

The objection also alleged that the objector is. or is 
likely to be affected by the application in the following 
manner, namely:— 

(1) The objector's members will be impeded in the 
carrying out of their normal work by the 
presence of a classification carrying out 
substantially the same work but covered by a 
different union in that the applicant and the 
objector will compete for the employment of 
their respective classifications in preference to 
the classification covered by the other 
unions. 

(2) There will be disputes between the applicant 
and the objector as to what constitutes the 
work of a wall and ceiling fixer and a 
carpenter. These disputes will be of an 
ongoing nature as technological change in 
building methods occur and employment 
practices by employers in the industry change. 
There are already many areas where there is 
doubt as to whether particular work falls 
within that which is to be done by carpenters 
or wall and ceiling fixers or both and it is 
inevitable that these areas of doubt will 
become areas of dispute. 

An objection was filed in application 1503 of 1987 by 
the Plasterers on 5 January 1988 .to the application by 
the CMEWU in the following terms:— 

Schedule A. 
The registration of the proposed membership 

rule of the applicant is not necessary nor desirable 
for, and is not likely to advance the purposes and 
objects of the Act. 

Particulars. 
(a) Workers in the industries and callings covered 

by the proposed membership rule of the 
applicant are already adequately represented 
by the objector and other unions now 
registered under the Act. 

(b) The applicant is likely to become involved in 
competition for membership with the objector 
and other unions registered under the Act 
which might give rise to industrial 
disputation. 

(c) The objector represents the industrial 
interests of the majority of employees carrying 
out the work of wall and ceiling fixing. 

(d) The members of the objector have authorised 
an application to alter the eligibility for 
membership rule of the objector to include 
"wall and/or ceiling fixing" for the reason that 
the objector has traditionally represented wall 
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and ceiling fixers who were formerly known as 
fibrous plasterers. Such application is 
currently before the Commission. 

(e) The application, if granted, would not 
conform with the objects contained in section 
6 of the Act. particularly section 6(a) and 
6(e); 

The Plasterers claimed to be. or likely to be affected 
by the application in the following manner, 
namely:— 

1. The application, if granted, would result in 
overlapping eligibility for membership 
between the applicant and the objector which 
would be likely to result in industrial disputes, 
disruption and disharmony in industry. 

2. If the application is granted many of the 
objector's members employed in callings for 
which the objector has constitutional 
coverage would be prevented from carrying 
out the full scope of their work unless they also 
become members of the applicant. 

3. If the application is granted it would render 
the objector's application to alter its eligibility 
for membership rule nugatory. 

4. The activities of the applicant and the objector 
are likely to give rise to unnecessary 
duplication of effort. 

There was an intervener in both matters, namely the 
Australian Wall and Ceiling Contractors' 
Association. 

In Matter No. 1503 of 1987. there ws an objection by 
the Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch but this was 
withdrawn by leave and without objection at the 
commencement of proceedings. 
Rules. 

Subrule 3(a) and (b) of the rules of the Plasterers 
provides inter alia, for membership, as follows:— 

(a) Plasterers — The work of a plasterer shall 
mean and be deemed to be, all internal and 
external plastering, and cementing, including 
rendering with all forms of plaster, asbestos 
fibre, finishing all kinds of plaster and plastic 
acoustic work, waterproofing work in cement, 
plaster or patent materials, by manual or 
mechanical means, including wood lathing 
and metal lathing, or any similar substitute 
that may be used as a ground for plaster work, 
such as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the fixing 
of fibrous plaster or any other kind of plaster 
required to be finished off with plastered 
joints; the top dressing of all concrete work 
finished in cement also cement floors, walls 
and ceilings, rough cast; and fixing plaster, 
cement, or patent plaster ornaments; and in 
the use of any materials appertaining to the 
trade or calling of plasterers. 

(b) Fibrous Plaster Workers — Persons engaged 
in — 

(i) Architectural modelling. 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster. 

(iii) The manufacture of fibrous plaster 
goods. 

(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns and 
acoustic tiles and the fixing of fibrous 
plaster on the walls and/or ceilings of 
buildings. 

(v) The preparation of designs and 
groundwork and the making of models 
and/or moulds whether of gelatine, 
plaster, wax. rubber or cement, subject 
to the making of such models and/or 
moulds being incidental to the fibrous 
plaster industry. 

(vi) Any phase or phases of items (i) to (v) 
inclusive. 

Rule 3.—Constitution, of the Plasterers, inter alia, - 
defines the work of a plasterer to include:— 

The fixing of plain and ornamental tiles on walls 
and floors; the fixing of fibrous plaster or any other 
kind of plaster required to be finished off with 
plastered joints; 

and 
All internal and external plastering, and 

cementing, including rendering with all forms of 
plaster, asbestos fibre, finishing all kinds of plaster 
and plastic acoustic work, waterproofing work in 
cement, plaster or patent materials, by manual or 
mechanical means, including wood lathing and 
metal lathing, or any similar substitute that may be 
used as a ground for plaster work, such as sacket 
board; 

Rule 4.—"Eligibility for Membership" of the 
CMEWU refers amongst other classifications to:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and joinery 
assemblers and roof tile fixers. 

It is to this part of the rule that the CMEWU seeks to 
add the new classifications. 
The Act. 

It is fair to say that the necessary pre-requisites under 
the statute, and in particular under section 62, were 
complied with in this matter by both applicant 
unions. 

The principal objects of the Industrial Relations Act 
1979 set out in section 6 are, of course, of great 
importance in this matter. These objects are:— 

(a) to promote goodwill in industry; 
(b) ... 
(c) ... 
(d) ... 
(e) to encourage the formation of representative 

organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such 
organizations; 

(f) ... 
(g) to encourage persons, organizations and 

authorities involved in, or performing 
functions with respect to, the conduct of 
industrial relations under the laws of the State 
to communicate, consult and co-operate with 
persons, organizations and authorities 
involved in, or performing functions with 
respect to, the conduct or regulation of 
industrial relations under the laws of the 
Commonwealth. 

We are bound by, and take account of those objects in 
these reasons. Moreover, section 62(4) of the Act 
imposes an obligation on the Full Bench to have regard 
to the provisions of section 55(5), inter alia. That 
subsection requires the Full Bench to refrain from 
authorising the Registrar to register amendments to the 
membership rule of an organization which might 
enable it to have constitutional coverage of persons 
covered by another organization, unless it is satisfied 
that there are good reasons, consistent with the objects 
of the Act, to do so. 
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History and Previous Authorities. 
Because of the lengthy history of these matters, some 

consideration of the authorities and the history of 
previous litigation is required for an understanding of 
what is involved in them. 

(1) In 1930. 10 WAIG 312 at 314. the Plasterers' 
Award was issued by the Court of Arbitration and. in it. 
was defined plastering work. The three unions covering 
workers in the relevant area of industry, at the time, were 
the Fibrous Plasterers Union, the Operative Plasterers 
Union, and the Carpenters Union. 

Excluded from that definition was:— 
(i) Work now usually done by workers in fibrous 

plaster or authorised to be done by workers 
under any other Award or Industrial 
Agreement. 

(ii) work done by plumbers. 
It is interesting that plastering included wood lathing, 

"except where work done by recognised lathers" (sic) 
and metal lathing. In addition, and significantly:— 

•(e) also the following work where such work is 
done by workers engaged or employed as 
plasterers:— 

(i) fixing of plain and ornamental tiles on 
walls and floors; 

(ii) top dressing of concrete work finished 
in cement or granolithic; 

(iii) fancy paving. 
(2) In 38 WAIG 314. a Board of Reference dealt with 

"the right of fibrous plaster fixers to fix and finish 
plaster wall panels to the exclusion of carpenters and 
solid plasterers". That was in relation to a claim that it 
was the right of the Fibrous Plasterers Union to fix 
fibrous plaster and plaster wall panels to the exclusion 
of the Carpenters Union and the Operative Plasterers 
Union. 

At page 314. the Board held that there were two main 
phases of work, namely;— 

(a) the manufacture and erection by the manu- 
facturer of fibrous plaster, acoustic tiles and 
plaster wall units; 

(b) the sale of the manufactured sheets, tiles and 
panels to builders and contractors for erection 
by the workers of the said builders or 
contractors. 

The Board found that, broadly speaking, all of the 
work performed under phase (a) above was done by 
members of the Fibrous Plasterers Union. The erection 
work performed under (b) above was done in varying 
degrees by members of all three unions, the Operative 
Plasterers Union, the Fibrous Plasterers Union and the 
Carpenters Union, who had been involved in the field. 
The Board went on to observe:— 

It cannot be denied that in actual practice, 
particularly in the country, a large part of the fixing 
of fibrous plaster sheets is performed by 
carpenters, neither can it be denied that operative 
plasterers fix many plaster and fibrous plaster 
panels. 

The Board further observed:— 
It is clear that the members of the Fibrous Plaster 

Workers Union and the Operative Plasterers 
Union are legally entitled to operate in the industry 
and to some extent, by custom and practice the 
carpenters perform portion of the work but. as 
times goes by, I think the carpenters should be 
prepared to forgo much of the work they have been 
doing. 

The demarcation schedule resulting from that case 
provided for work to be done by members of the Fibrous 
Plasterers Union and the Plasterers (see page 3X5).Inter 
alia, the Board suggested that wooden or metal cornices 

and skirtings were to be put in by carpenters and 
preserved as their domain. Hence although fibrous' 
plaster sheets and panels, acoustic tiles and plaster 
panels of various types, manufactured and erected by 
the manufacturer were to be "done" by members of the 
Fibrous Plasterers Union and when erected by builders 
or contractors other than the manufacturer were to be 
erected by fibrous plaster workers or operative 
plasterers where wooden or metal cornices and 
skirtings are necessary. These were to be put in by the 
carpenters. Likewise the erection of movable walls of 
cellular plaster units or of fibrous plaster panels which 
were held in position only by wooden or metal cornices 
and skirtings was prescribed to be the work of 
carpenters. However, the erection of plaster and fibrous 
plaster panel walls or sheets by builders or contractors 
other than the manufacturers, where the fixing was by 
wet flush jointing, was to be performed by fibrous 
plaster workers or operative plasterers. The fixing of 
plaster or fibrous plaster sheets and panels in country 
centres was to be performed by fibrous plaster workers, 
operative plasterers, or by carpenters, where members 
of the first two unions were unavailable for work (our 
underlining). 

(3) In 38 WAIG 728. the Court of Arbitration in the 
course of interpretation of the Fibrous Plasterers' 
Award, adverted at some length to the finding of the 
Board. The Court held that the only part of the Board's 
decision (above) which in any way modified or affected 
the Award was the determination that the Fibrous 
Plasterers Union had no exclusive right to fix and finish 
plaster wall panels. 

(4) At 40 WAIG 678. the Building Trades Award was 
amended (at page 678) so that carpenter and joiner was 
defined to mean inter alia:— 

a worker engaged upon the erection, repair, 
ornamentation, and demolition of work in wood 
... or the fixing of any other work in wood, metal or 
plastic usually done by carpenters and joiners ... 

The definition also includes the words:— 
and fixing of any other material usually used in 

joinery or construction necessitating the use of 
carpenters' tools or machines in lieu thereof 
including, — 

(a) metal ceilings, the fixing of the following 
asbestos products — plain and 
corrugated sheets, gutters, down-pipes, 
ridgings. rain heads, ventilators and 
skylights, fascia and bargeboards; 

(b) metal shop fronts and fittings; 
(c) the setting out and laying of wood blocks 

or parquetry or wooden mosaic 
flooring; 

(d) all prefabricated buildings in wood 
construction in factories or on site. 

In addition, the following definitions of "Plasterer" 
and "Plastering work" were set out:— 

(i) "Plasterer" means a worker employed or 
usually employed on plastering work. 

(ii) "Plastering work" shall mean — 
(a) all internal and external plastering and 

cementing whether manual or 
mechanical means be used, including 
hard wall plaster and texture work 
where the materials used in such 
texture work consist only of plaster or 
cement or both; 

(b) fixing of wood lathing and metal 
lathing or any similar or other 
substitute which may be used as a 
ground for plastering work; and 
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(c) the fixing of precast plaster or any other 
kind of plaster required to be finished 
off with plastered joints; 

(d) the fixing of pressed cement work and 
ornaments and plaster partition 
blocks; 

(e) plastering in sewers, septic tanks, water 
channels and refining of pipes; 

(f) the fixing of plain and ornamental tiles 
on walls or floors; 

(g) the top dressing of concrete work 
finished in cement, granolithic or 
patent colouring, and all cement 
composition work and plain or fancy 
paving, except such work as is included 
in the definition of a builders' labourer 
unless such work is done by a worker 
who is engaged or employed as a 
plasterer; 

(h) the fixing and laying of cork or 
substitutes such as solomit in cool 
chambers and in refrigeration 
chambers; 

(i) the working of flintcote where used 
with sand, cement and/or granulated 
cork and/or sawdust. 

(5) At 45 WA1G 677, the following definition of 
carpenter and joiner was included, by consent, in a 
matter in which the Plasterers were also heard, in the 
Building Trades Award No. 24 of 1958 so that carpenter 
and joiner were defined to mean;— 

A worker engaged upon work ordinarily 
performed by a carpenter and joiner in any 
workshop, establishment, yard or depot or on site 
... without limiting the generality of the foregoing, 
such work may include:— 

(a) the erection and/or fixing work in 
metal; 

(b) ...; 
(c) the fixing of asbestos products, dry fixing 

of fibre plaster materials and the fixing of 
building panels, wall board and plastic 
material; 

(d) ...; 
(e) ...; 
(0 

That was on 29 June 1965. 
Previously, the definition included the fixing of metal 

ceilings. That definition remains the same today and is 
set out currently at 68 WAIG 432. 

(6) At 45 WAIG 166 the Carpenters and Joiners 
Union intervened in an application by the Plasterers for 
a new award in an attempt to limit the scope of 
classifications covered by that award. There had, in the 
meantime, been an amalgamation of the Western 
Australian Society of Operative Plasterers with the 
Fibrous Plasterers Union in 1964. 

Flanagan C. had to deal with a submission from the 
Carpenters and Joiners Union that the claim of the 
applicant, the Plasterers, in respect of the definition of a 
"fibrous plaster fixer" as agreed to by the respondent 
employers:— 

(a) conflicted with the constitutional rights and 
the existing industrial regulation applying to 
the work of a carpenter and joiner as expressed 
in the registered constitution of the objecting 
union; and 

(b) the Building Trades Award No. 24 of 1958. 
The basic issue was whether fibrous plasterers had 

the right to perform the work of attaching to beams, 
aluminium strips which are riveted to aluminium tee 

bars which in turn support a plaster filled suspended 
ceiling. He concluded that the plasterers had the right to 
perform that work. 

(7) (a) In 1987, a dispute arose in relation to the 
industrial representation of workers employed by a 
construction company and engaged in wall and ceiling 
fixing, including the installation of moulding and the 
flushing of ceilings and cornices on the Commercial 
Hotel site at Fremantle. 

As a result, the Plasterers, sought to be entitled to 
enrol, as members, wall and ceiling fixers. This was 
disputed by a predecessor union to the CMEWU, 
namely the Building Workers' Industrial Union of 
Australia. The matter came on before Salmon C. and is 
reported at 67 WAIG 788. 

(b) Leave to intervene in those proceedings was 
granted to the Wall and Ceiling Contractors' 
Association. The Association did not then, as it does not 
now, support the claims of either union. It merely 
wanted (as it said) to emply persons who "were most 
competent of the performance of wall and ceiling 
fixing". 

(c) The constitution rule of the Plasterers was then, 
as it is now, and"the submissions seem to have been for 
the most part, also much the same. The rule, as Salmon 
C. found was merely the addition of the constitution 
rules of two unions that amalgamated in 1964. The 
Commissioner reviewed the history of the dispute 
giving rise to these matters. 

(d) At page 794, the Commissioner referred to a 
massive amount of oral and documentary evidence, 
much of which is of course now before us. He also 
said;— 

So clear is all of the evidence before me showing 
the diversity of techniques and materials used in 
wall and ceiling erection today, that I can say with 
certainty that major building projects may be 
completed with walls and ceilings that involve no 
plaster or plaster substitutes at all. It follows, 
therefore, that to uphold the applicant's 
interpretation of its constitution rule must be to 
permit membership of persons who are employed 
for work on projects for an unspecified time 
engaged on wall and ceiling work in which plaster 
will never be used. It is one thing to say that a 
generous construction of the membership rule is 
cognisant of technological change, an expression 
of common understanding and that it avoids 
absurdity. It is another thing to construe the rule so 
as to produce an absurdity and the example I have 
just given reveals an absurdity that would arise if I 
construed the rule as the applicant would have me 
do. 

The Commissioner also adverted to the word 
"carpenter" and held at page 795:— 

"Carpenter" is not a term that is defined in the 
respondent's constitution rule. The result is that the 
term, though it is limited in meaning, unlike 
"plasterers" in the applicant's rule, is susceptible to 
considerable expansion in meaning over time. For 
example, in the 1938 Carpenters' Award a 
carpenter was limited by definition to working in 
wood, but that was changed substantially in 1948 
when the Award definition was framed in the 
following terms. 

At page 794 the Commissioner held:— 
My conclusions are that the fixing of fibrous 

plaster, or any other kind of plaster required to be 
finished off with plaster joints described in the 
applicant's rule 3(a), does not include the erection 
of metal stud walls, or the installation of metal 
work in connection with suspended ceilings: that 
likewise in rule 3(b) any phase or phases of the 
fixing of plaster "goods" and/or any phase or 
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phases of the fixing of fibrous plaster "on" the walls 
and/or ceilings of buildings, does not include the 
erection of metal stud walls or the installation of 
metal work in connection with suspended ceilings; 
that any phase or phases of fixing "acoustic" tiles 
includes metal wor-k in connection with the 
suspension of such tiles; and that fibrous plaster 
includes plasterglass, gyprock and hardiflex or 
other wall panelling and sheet materials where the 
finish required is wet plaster finish. It follows from 
these conclusions that persons employed as wall 
and ceiling fixers are not eligible for membership 
of the applicant and I will so declare. 

The Commissioner went on to say. in a careful 
consideration, of the questions arising out of this 
matter:— 

The evidence in this case is that persons who are 
either plasterers or carpenters are employed on the 
work of wall and ceiling fixing. This is a fact of 
some years standing and it is plain that it has 
happened this way because the work of plasterers 
and carpenters overlaps the work of wall and 
ceiling fixers. 

In the end. Salmon C. decided as follows:— 
1. That persons qualified and employed as Wall 

and Ceiling Fixers are not eligible for 
membership of the Operative Plasterers and 
Plaster Workers Federation of Australia 
(Industrial Union of Workers) Western 
Australian Branch or the Building Workers 
Industrial Union of Australia — Western 
Australian Branch. 

2. Persons employed on the work of wall and 
ceiling fixers but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed 
by acoustic tiles; and 

(iii) work of fixing materials other than 
plaster, fibrous plaster and plaster 
based fibrous plaster substitutes on 
walls and ceilings, except when such 
materials are to be wet plaster jointed 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) 
Western Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet 
plaster work are eligible for membership of the 
Building Workers' Industrial Union of 
Australia — Western Australian Branch. 

That declaration was dated 3 April 1987. 
(8) On 12 November 1987. an appeal from that 

decision was heard by the Full Bench in proceedings, 
cited as 67 WAIG 2226. 

The Full Bench adverted at page 2230 in some detail 
to the evidence of Mr Neville Edward Davis who was a 
senior lecturer (trades) with Technical and Further 
Education and quoted page 19.1 of his publication 
Plastering and Associated Trades (Exhibit Z1 before us). 

The Full Bench concluded:— 
Evidence of development of a trade of wall and 

ceiling fixing shows a logical connection with the 
trade of plasteringbut fails to provide a sound basis 
for concluding that wall and ceiling fixers and 
plasterers, or fibrous plasterers, as defined in Rule 
3.—Constitution, are employed in one and the 
same vocation. Not only are wall and ceiling fixers 
not within the express words of the rule but are 
engaged in erecting metal stud walls and 
suspended ceilings which are integral parts of wall 
and ceiling fixing. Such functions are not a 

development of plastering or new forms of work 
contemplated by the rule. In our view it is not work 
which comes within the plain construction of the 
rule, unless the expression "and in the case of any 
materials appertaining to the trade or calling of 
plasterers", in subrule (a) be taken to include the 
materials providing uprights on the walls and the 
joists on a ceiling as part of "wood lathing or metal 
lathing — that may be used as a ground for plaster 
work". 

We quote these words in some detail, because Mr 
Davis" evidence was available to us, and indeed we were 
referred to his evidence. 

However, the Full Bench decided, on that occasion, 
that, in their view, this latter reference was a reference to 
the use of wood or metal commonly used to strengthen 
plaster in earlier times. 

It held that it would not be a generous construction 
but a wrong construction to treat the Plasterers as being 
entitled to enrol persons who might be required to work 
on wall and ceiling work in which plaster will never be 
used. At page 2233 the Full Bench held: 

We think that according to what is envisaged by 
the constitution rule, plaster work is incidental to 
wall and ceiling work and not the purpose of it and 
we think it is appropriate to recall that the question 
for determination was not whether wall and ceiling 
fixing is part of plastering but whether wall and 
ceiling fixers are eligible for membership of the 
appellant and that question depends upon the 
proper construction of the appellant's eligibility 
rule. 

The Full Bench went on to say also, at page 2233 
that: 

There was a hope expressed in 1958 that 
carpenters would forgo much of the work they were 
then doing in the field of wall and ceiling 
construction (see 38 WAIG 314). This hope was not 
fulfilled and there is abundant evidence that those 
who are qualified as carpenters, as well as those 
who are qualified as plasterers and fibrous 
plasterers, have for some years been engaged in the 
work of wall and ceiling fixing. That work is taught 
in its entirety in the trade course of wall and ceiling 
fixing, nevertheless it embraces the erection and 
fixing of steel stud frames and the setting out, 
erection and fixing of suspended ceilings, each of 
which task is capable of inclusion within the work 
ordinarily performed by a carpenter as defined and 
many tradesmen carpenters testified as to their 
engagement on such work. It appears to us that the 
trade of wall and ceiling fixing is a composite trade 
in which various tasks are carried out. as they 
always were, by those who are qualified to do the 
work of a plasterer or fibrous plasterer or that of a 
carpenter. It is equally valid to say as the 
respondent does that the trade of wall and ceiling 
fixing is a trade separate from the trades of 
plastering and carpentry, a wall and ceiling fixer is 
neither a plasterer nor a carpenter, a wall and 
ceiling fixer is a wall and ceiling fixer and while the 
vocation of wall and ceiling fixer is not referred to 
in the appellant's eligibility rule and the words of 
that rule are not capable of referring to the tasks, 
they are tasks which have always been within the 
province of the carpenter. 

The appeal, therefore, against the order of Salmon C. 
was dismissed. 

(9) The matter then came on before the Industrial 
Appeal Court of this State and is reported at 68 WAIG 
1201. There was a unanimous decision of the Industrial 
Appeal Court, delivered by Brinsden J. The Industrial 
Appeal Court agreed with the Commission at first 
instance, and the Full Bench, that it was a matter of fact 
whether the work of wall and ceiling fixing falls within 
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any of the descriptive activities in either subrule (a) or 
(b) of rule 3 of the Plasterers constitution. As the 
Commission and the Full Bench did not hold that it did. 
the matter therefore ended there. 

(10) In 68 WAIG 890. on 24 March 1988. Salmon C. 
made an interim order in the following terms:— 

2. Persons employed to do wall and ceiling 
fixing work other than: 

(a) the erection of metal or timber stud 
frames; 

(b) work in metal for suspended ceilings 
except when the ceiling is to be formed by 
acoustic tiles; (for the purpose of this 
Order only, "acoustic tiles" shall mean 
tiles which are designed specifically for 
the purposes of having acoustic 
properties additional to any acoustic 
properties possessed by an even or nearly 
even surface and shall not include a metal 
strip ceiling); 

(c) flushing; 
are eligible to be members of either the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch or the Construction. Mining 
and Energy Workers of Australia — Western 
Australian Branch. 

3. That the Construction. Mining and Energy 
Workers Union of Australia — Western Australian 
Branch shall have the right, to the exclusion of the 
Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch, to represent 
persons engaged on all that part of the work of wall 
and ceiling fixing constituted by 2(a) and (b). 

4. That the Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch shall have 
the right, to the exclusion of the Construction, 
Mining and Energy Workers Union of Australia — 
Western Australian Branch, to represent persons 
engaged on all that part of the work of wall and 
ceiling fixing constituted by 2(c). 

5. That neither the Construction, Mining and 
Energy Workers Union of Australia — Western 
Australian Branch nor the Operative Plasterers 
and Plaster Workers Federation of Australia 
(Industrial Union of Workers) Western Australian 
Branch shall take any industrial action with the 
intent of giving effect to parts 2.3 and 4 of this order; 
and that both unions shall direct their members 
not to take part in industrial action for the 
aforementioned purposes and they shall ensure 
that their members comply with their directions. 

6. That all employers who are members of the 
Master Builders Association of Western Australia 
(Union of Employers) Perth and the Master 
Builders Association of Australia (Union of 
Employers) Perth shall do all such lawful things as 
may be within their power and which may be 
necessary to or assist in giving effect to the orders 
contained herein. 

This replaced an earlier order made by the 
Commission on 18 March 1988. 
Issues. 

(1) There has been a history of disputation between 
the parties to these proceedings over the work of wall 
and ceiling fixing on large building projects. In 
particular there has been disputation at the Lemnos 
Hospital site in 1984; at the Commercial Hotel site in 
1986, which was the genesis of the proceedings before 
Salmon C,; at the Markalinga House site in 1986, and at 

the Observation City site. Indeed, it was submitted to us 
on behalf of the CMEWU, that in the event of their not 
succeeding in this matter there would be industrial 
disputation and industrial action taken against 
employers. That, it was submitted, was not by way of 
threat, but a recognition of the modus operandi within 
the building industry. The evidence is clear that both 
applicant unions have been so involved. 

The position has now been reached where, in part, 
because of Salmon C.'s order referred to above, those 
doing wall and ceiling fixing are not allowed to do work 
on such sites without being members of both the unions 
party to these proceedings. More recently, on the 
evidence of the Master Builders' Association of Western 
Australia (Union of Employers), Perth (see transcript 
pages 213—217). the industrial activity has been so 
intensive, largely he says at the behest of the CMEWU 
that the Master Builders'Association had written to the 
Government, expressing concern about the activities of 
the CMEWU; and calling for the Government to have 
this Commission intervene (Exhibit 12). The letter, to 
say the least, misapprehends the charter of the 
Commission, for the very nature of a tribunal such as 
the Commission is that it is not. and ought not be, 
subject to such directives or any directive. The 
Industrial Relations Act provides ample scope for 
employers aggrieved by industrial action, including 
that arising out of a demarcation dispute, to make 
application to the Commission in respect of such 
disputes. Included amongst the options available to 
employees so aggrieved is the ability to apply for 
deregistration of unions who flout the industrial laws of 
the State. Furthermore, we observe that Part VIA of the 
Act prohibits employers and others from prejudicing 
employees and contractors by reason of membership or 
non-membership of unions. Whilst all those in the 
building and construction industry might be content to 
enforce a "closed shop" they cannot come to the 
Commission asking it to tacitly endorse such an 
arrangement. 

(2) In the course of these proceedings on 13 
December 1988, we inspected work at the following 
premises:— 

(a) Perry Lakes Stadium — pavilion. 
(b) Leederville College of TAFE (Osborne 

Park). 
(c) Chris Savage and Associates — Decorative 

Ceiling Factory. 
(d) Palace Hotel site. 
(e) National Mutual House site. 
(f) Curtin University of Technology — Business 

School. 
(g) A cottage in Leeming. 
(h) Myers' Store in construction at Forrest 

Place. 
(3) The principal areas, where difficulties appear to 

arise, are the erection of internal steel walls, ducts or 
bulk heads, the installation of suspended ceilings and 
the installation of external cladding on buildings. This 
sort of work is done in the "cottage industry" and in the 
"construction industry" although the incidence of steel 
walls and ducts are less in the cottage industry than in 
large buildings. 

Typically a stud wall and often a bulk head or duct is 
constructed by attaching a variety of wall boards to a 
light weight metal frame. Often these boards are plaster 
boards, such as Gyprock, but not infrequently a wood 
board, such as Woodtex, or a synthetic board such as 
Hardiflex is used. Frequently it is necessary to flush the . 
wall, duct or bulk head joints by using a wet plaster 
substance. 

There is no dispute that the wet plaster work or 
"flushing" should be done by the Plasterers. However, 
the CMEWU submitted that to the extent that this work 
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does not involve the use of wet plaster then it can be the 
work of and is frequently carried out by a carpenter. It 
was submitted that steel stud work, wall fixing and the 
like are all part of the trade of a second fix carpenter. 
There is. in practice, it was submitted by the CMEWU, 
no difference between fixing a wooden board or a 
plasterboard to the studs. On the other hand, the 
Plasterers, argue that the use of these boards is a 
modern development of the trade of fibrous 
plastering. 

The installation of cornices was likewise said by the 
CMEWU to be part of the trade of carpentry. Cornices 
can be metal, plaster or timber. It was submitted that 
they could all be fixed in the ordinary exercise of a 
carpenter's trade. Some recognition of that occurred in 
1958 as the history recited by us above reveals. 

(4) The installation of suspended ceilings as the 
history outlined above reveals, has been the subject of a 
long running dispute between the parties and their 
predecessors. A more recent development to. the 
suspended plaster base tiled ceiling referred to in the 
reported cases are the suspended ceilings which simply 
consist of aluminium or metal strips suspended from 
the ceiling. The Plasterers argue that that is a modern 
substitute for fibrous plaster. The CMEWU argues 
however, that the work has no connection whatever 
with the plastering trades and indeed, is something 
which does not require any special skill. Like the 
aluminium cladding which is attached to the external 
parts of buildings it is something a handyman can do 
and so should not be made the province of Plasterers. 

(5) Central to the issue before us was whether there is 
a separate trade of wall and ceiling fixing or at least a 
distinct vocation of wall and ceiling fixer and if so to 
what extent that trade or vocation had an affinity to 
either or both of the Plasterers and the CMEWU. 

(6) It was submitted by Mr Schapper for the 
CMEWU, that there is not a separate trade or calling of 
a wall and ceiling fixer. Wall and ceiling fixing, apart 
from wet finishing is part of the carpentry syllabus or 
otherwise the work of a handyman. A carpenter 
engaged on wall and ceiling fixing work remains a 
carpenter and is not a wall and ceiling fixer, nor indeed 
a plasterer. Moreover, in the interests of efficiency it is 
most appropriate that the CMEWU be given 
constitutional coverage of this work. The hanging of 
doors and fitting of architraves, skirtings and the like is 
unquestionably the work of carpenters, so that in most 
instances the erection of stud walls, for example, could 
be done in its entirety by one person and not two. 
Furthermore, even if it can be said that there are 
separate vocations of wall and ceiling fixers and of 
carpenters, there is on the evidence now much 
overlapping between the work of the two. Carpenters for 
example can and do fix plasterboard to steel studs and 
install suspended ceilings. The line between carpenters 
and wall and ceiling fixing is blurred, but if all who did 
that work were exclusively members of the CMEWU 
demarcation problems which have plagued the 
construction industry would not arise. 

It was also submitted to us by Mr Schapper that 
although many of the wall and ceiling fixers with dual 
membership wished to be represented by the Plasterers 
only, as expressed in the bundle of affidavits tendered 
as Exhibit 20, it was not the opinion of the workers, 
which ought to take precedence in this matter, but the 
consideration of the interests of the industry which are 
paramount. 

TWU v. AWU and Hamersley Iron Pty Ltd 66 WAIG 
256 was cited and it was submitted that the interests of 
the industry are that there be, as far as possible, a 
peaceful carrying on of the industry free of disputation 
and particularly of destructive demarcation disputes. 
That is without doubt an important consideration. The 

views of the employers corroborate the seriousness of 
the problems. This therefore it was submitted, is the 
dominating factor to be taken into account. 

(7) Equally, it was submitted by the Plasterers that a 
person engaged on wall and ceiling fixing work is a wall 
and ceiling fixer and not a carpenter, nor a plasterer. 
These conclusions were also reached by Salmon C. and 
confirmed by the Full Bench on appeal. For the 
Plasterers, it was submitted by Mr Jackson that wall and 
ceiling fixing was a separate trade or calling. The trade 
syllabus for carpentry and for wall and ceiling fixer are 
two totally different and distinct things and the notion 
that the carpenter is the same thing as a wall and ceiling 
fixer is wrong. Wall and ceiling fixing is a development 
of fibrous plastering due to the introduction of changed 
methods of erecting walls and ceilings and of the 
changed nature of the products used to make the walls 
and ceilings. 

It was also submitted by Mr Jackson that Salmon C.'s 
order broke up the occupation or vocation into various 
segments in a way which bears no relationship to the 
nature of the trade of wall and ceiling fixers and to some 
extent that is so. 

There has been, it was asserted by Mr Jackson, an 
historical assumption in the industry that wall and 
ceiling fixers were allied to if not part of, the plastering 
trades and entitled to be members of the Plasterers. It 
was only the inability to foresee these changes that 
prevented them from being specifically mentioned in 
the Plasterers constitutional rule when it was drawn up 
following the 1960 amalgamation. The basis of this 
application, it was asserted, is to correct the error 
disclosed in the proceedings before Salmon C. and thus 
to give effect to this historical understanding. 

Some Principles. 
(1) The proposition that wall and ceiling fixing is a 

development of fibrous plastering, due to the 
. introduction of changing methods of erecting walls and 
ceilings, and due to the changes in the nature of 
products fixed, is a major question. 

(2) Technological change is of course a 
consideration in matters such as this (see AMWSU v. 
Amalgamated Industries Pty Ltd 65 WAIG 769 at 770). 
It is not, however, conclusive. 

(3) Industrial usage is also a consideration for us in 
this matter [see E. v. Hickman ex pane AWU (1973) 120 
CLR 654 at 659], 

(4) Whether one union is preferred over another in a 
given situation depends entirely upon particular 
circumstances. 

The Commission is obliged under section 26 of the 
Act in the exercise of its jurisdiction, not only to have 
regard for the interest of the persons immediately 
concerned, whether directly affected or not, but where 
appropriate for the interests of the community as a 
whole and in considering those interests must take into 
consideration the likely effects of its decision on the 
economy, on the level of employment and on inflation 
(see also section 6 of the Act). 

Demarcation disputes were roundly criticised by the 
Commission in Court Session in TWU v. AWU and 
Hamersley Iron Pty Ltd 66 WAIG 256 at 261. That case 
is, in part, an authority for the proposition that the 
present wishes of the workers directly concerned must 
be submerged to the overall interests of the industry in 
general and other employees of the company at Tom 
Price and Paraburdoo. Collier S.C. (as he then was) said 
at page 262, and Halliwell C. agreed with him:— 

To decide this "battle" otherwise would be to 
invite the beginning of the second industry "war" 
over the same class of territory with inevitable 
detriment to the economy of the State and to the 
interests of the community as a whole. 
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In addition, in the TWU Case (op. cit.) at pages 257 
and 259-260, although the majority of employees 
directly concerned preferred that their industrial 
interests be catered for by the TWU it was said by the 
Commission at page 261:— 

There is no doubt that the large majority of the 
men directly concerned would prefer the TWU to 
represent their interests and that the preference is 
held with intensity by some. However, 
notwithstanding the repetitive nature of the 
evidence given, the complaints made against the 
AWU were more general than specific and the 
AWU has now re-organised itself on the site in such 
a way that the past problems of which the men 
complained should not recur. In fact the events of 
comparatively recent times over which complaints 
were made were not, in themselves, anywhere near 
sufficiently serious to justify approval of the 
applicant's claim. 

As Collier S.C. (as he then was) said at page 262:— 
In all of the circumstances I am compelled to the 

view that the present wishes of the men directly 
concerned must be submerged in the overall 
interests of the industry in general and other 
employees of the Company at Tom Price and 
Paraburdoo in particular. 

However, we see that as one consideration to be 
weighed according to the objects under section 26 of the 
Act, having regard to all of the evidence. 

In re RAC Patrolmen's Association (55 WAIG 1638). 
the Commission in Court Session unanimously 
directed that that Association be registered, despite 
competing claims from existing unions to gain coverage 
for workers employed by RAC. The Commission's 
decision was based on the following (see page 
1640):— 

(a) The taking into consideration the efforts of the 
Amalgamated Metal Workers Union of 
Western Australia and of the Australasian 
Society of Engineers Industrial Union of 
Workers, on behalf of the patrolmen in the 
past. 

(b) The effect on those two organisations of "loss" 
of membership through the registration of a 
new Association. 

(c) The wishes of the workers themselves. 
(d) The nature of the operations of the RAC. 

We were also referred to the decision in ADSTE — 
Alteration of Rules 61 WAIG 1729, when the Full Bench 
allowed ADSTE to amend its constitution rule, 
notwithstanding the fact that such persons were eligible 
to belong to the ETU and notwithstanding its 
opposition after taking into account the wishes of the 
workers. 

Those cases illustrate the principles, which we take 
into account: that is, that to the extent that the wishes of 
employees do not conflict with the interests of the 
industry in which they worked, they are to be regarded 
as being of some value. 

(4) Some weight was given in the ADSTE Case (op. 
cit.) at page 1732 to the existence of an identifiable group 
of employees who would fit within the classifications 
referred to in the application, who were presently 
eligible for membership of the ETU, but had little 
affinity with the general membership of that body. They 
tended to exhibit an outlook and attitude to their 
employment and a subject matter which might be 
described as professional as opposed to industrial "they 
derived from this a mutuality of interests which cast 
them together and gives them something in common 
with people found covered by the applicant 
associations eligibility rule". In this case, how much 
weight should attach to the large number of affidavits 
filed by members of the Plasterers, wherein many 

expressed a wish to formalise this de facto coverage 
given by that union, is a matter to be considered by us in 
light of the general industry needs, in this case. 

Findings. 
(1) We advert to the fact that procedures to resolve 

demarcation disputes are set out in the Building Trades 
(Construction) Award (68 WAIG 424 at 457) so that 
when a demarcation dispute arises between unions who 
are members of the Building Trades Association, it is to 
be immediately referred to the secretary or another 
senior official of each union concerned, by the job 
steward or organiser without recourse to any form of 
industrial action in relation to that dispute. Thus, 
pursuant to Clause 47 of the Building Trades 
(Construction) Award No. 14 of 1978, that and ensuing 
procedures are to occur. It is our concern that recent 
disputes concerning this matter was not referred by the 
CMEWU in accordance with that mechanism. 

(2) It is a principle of equity that he who seeks an 
equitable remedy should come with clean hands. Thus, 
it would seem that a person or an association of 
employers or unions or union of employers or 
employees who have acted irresponsibly and without 
proper regard to its responsibilities under the statute, 
might, as a matter of discretion, justifiably be barred 
from seeking or receiving a remedy under the statute 
having regard to section 26 of the Act. Section 26 applies 
to this matter, as it does to all matters under the Act. 

(3) On the evidence, it is clear that carpenters and 
wall and ceiling fixers often work side by side and are 
utilised interchangeably by employers. We were 
referred to proceedings in Matter 231 of 1986 before 
Salmon C. at pages 2309 to 2310. in this connection. We 
find that there is a degree of interchangeability between 
carpenters and wall and ceiling fixers. 

(4) The evidence before us and before Sal mon C. was 
to the effect that the fibrous plastering trade has largely 
disappeared and had evolved into the trade of wall and 
ceiling fixing. There was evidence that fibrous 
plasterers were trained as wall and ceiling fixes. We 
accept that evidence. 

(5) We find that that evolution, on .the evidence, has 
occurred; and that there is a separate trade or vocation 
of wall and ceiling fixing. There was ample evidence to 
show that wall and ceiling fixing is and was taught in the 
technical colleges as a separate vocation from car- 
pentry. (The trade syllabus is indeed a fundamentally 
different syllabus from that of carpenter.) There is. in 
addition, no definition of carpenter in the CMEWU 
rules. There is a definition of fibrous plaster worker, but 
not of wall and ceiling fixer. 

(6) All wall and ceiling fixers are trained on the job. 
or are apprentices in th at trade. All persons engaged by 
those whose business is solely that of wall and ceiling 
fixing, the intervener's industry, are wall and ceiling 
fixers whatever their origin: This is because, as we find 
from Mr Oughton's evidence (general manager of 
Architectural Ceiling Systems) and Mr Manwaring's 
evidence, the common object of employer and 
employee to be achieved is precisely that (i.e. to fix walls 
and ceilings). Further, according to Mr Oughton a 
carpenter engaged on wall and ceiling fixing cannot do 
it without adequate training. 

(7) There was a substantial amount of evidence of the 
special training of wall and ceiling fixers as apprentices, 
their use of plasterers' tools and their practical training 
in relation to the various matters with which they were 
involved. This is distinct from a degree of theory 
training, for the most part, in matters which overlapped. 
This we find was evidence of two separate trades, since 
we were invited to consider training as determinative of 
whether a person was a wall and ceiling fixer or not. It 
would not be the sole criterion. 
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(8) Mr Davis in his evidence, at page 559 and in 
Exhibit Z5 of his book called Plastering and Associated 
Trades described the different parts of the plastering 
trade as "fixing ceilings, solid plastering work, wall 
plastering, wall and floor tiling and granolithic work 
which included terrazzo wall and ceiling fixing". 

Mr Davis who lectured in solid plaster and tiling also 
described wall and floor tiling at page 344, as a 
recognised trade being part of the plastering trade. That 
was not denied in evidence. There was, of course, 
reference to wall and floor tiling as a plasterer's activity 
in the 1958 decision referred to above. 

Further, at page 19.1 of Plastering and Associated 
Trades. Mr Davis said: 

Previously known as the fibrous industry, wall 
and ceiling fixing, like the tiling profession has 
stemmed from the plastering trade. Specialisation 
in the area of fixing fibrous plaster sheets has 
increased since the post war period (1945). The 
influx of new materials and changes in the method 
of working has influenced the name of the trade 
which is now referred to as wall and ceiling fixing. 
Two instances of progress are: Production of 
fibrous plaster using fibreglass strands in place of 
sisal the ultimate form assuming the name of, 
plasterglass — reinforced lining boards. 

There was introduction into Western Australia 
of another lining board with the trade name of 
"gyprock". 

Mr Davis also told us that, to overcome problems of 
definition, the fibrous plastering trade in 1978 adopted 
a change in name to the "wall and ceiling fixing trade". 
He testified that "plaster board" was used as a general 
term for fibrous plaster sheets, which now extends to a 
paper faced or sandwich board dry wall lining material, 
such as Gyprock. The old term, fibrous plaster, now 
relates to "plasterglass" sheeting. Wall and ceiling 
fixing refers specifically to the fixing of precast internal 
lining boards, both plain and fancy and other 
associated products including vents, cornices, acoustic 
tiles and panels, scotia, centre pieces and other castings 
as specified. Also included are suspended ceilings. Two 
other sections of the industry are required to 
manufacture these products; (a) the modeller and (b) 
the caster. That seems to us to be a reasonable summary 
of all the evidence of the evolution of the trade, as well as 
adverting to much of what we saw on inspections. 

(9) There was substantial oral evidence, before 
Salmon €., in application 231 of 1986, of the work being 
done by carpenters and that being done by wall and 
ceiling fixers, including evidence by 50 carpenters 
which formed part of the evidence in these proceedings. 
We accept that there is overlapping in this work. That 
overlap has existed since 1958, according to the findings 
in some of the cases we have referred to above. It seems 
that in 1958 that the work of carpenters with plaster 
sheeting, was largely more confined in its occurrence to 
the country. Although the overlap was quite slight in 
1958, for example, it is clear that with modern 
substitutes for plaster there is now more of an overlap of 
work between two trades. There has, for example, been 
considerable involvement of carpenters in the Fixing of 
plaster board products so called, installing material 
such as metal ceiling strips which bear no relationship 
to the substitute of plaster [see the history set out 
(supra)]. 

(10) On the evidence, as we find, a second fix 
carpenter not infrequently performs some or all of the 
work associated with the erection of steel studs and all 
forms of suspended ceiling work in addition to the 
traditional carpentry functions. 

(11) It is important to distinguish between building 
work in multi-storey or other large premises, and what is 

called the cottage industry, as we find from the evidence 
before us. 

(12) The evidence of Mr Robert Manwaring (an 
organiser with the Plasterers) was clear and uncontra- 
dicted that there was little overlapping between trades 
in the "cottage" or "house" building industry. Most of 
the wall and ceiling fixing in the cottage industry is done 
by workers who are wall and ceiling fixers as such and 
not by carpenters. 

According to Mr Manwaring's evidence at page 148, 
work in the cottage area is normally confined to the 
traditional scope of each trade, such that a bricklayer 
does his bricks, the plasterer does his plastering and the 
roof carpenter puts his roof on. Basically each worker's 
job is really well defined within the cottage industry. 
That evidence was not contradicted. 

(13) At 67 WAIG 2230, the Full Bench held that the 
evidence of development of a trade of wall and ceiling 
fixing shows a logical connection with the trade of 
plastering, but does not go as far as providing that there 
exists a sound basis for concluding that wall and ceiling 
fixers are the lineal descendants of fibrous plasterers, as 
defined in Rule 3.—Constitution, so as to conclude that 
they are employed in one or the same vocation. Since 
wall and ceiling fixers are engaged in erecting metal 
stud walls and purely metal suspended ceilings it is 
difficult to say that task is a new form of work 
contemplated by the rule. Certainly it is a task which 
one would not automatically associate with the 
plastering trade, but one which has historically evolved 
from developments in the industry. Mr Manwaring 
apparently recognised this, for he did not seem to claim 
it was the exclusive province of the Plasterers, per se. 
except when it was done by trained wall and ceiling 
Fixers, as distinct from other qualified tradesmen. 

(14) Mr Manwaring's view (see page 164 of the 
transcript) was:— 

We have always had the basic belief that those 
that have been trained and are employed as wall 
and ceiling fixers belong to the Plasterers Union 
because they will always basically remain a wall 
and ceiling fixer. 

In fact, he went on to say that if persons were 
employed as carpenters but doing the work of ceiling 
Fixers, other than wet flushing, they would belong to the 
CMEWU. He acknowledged that all trades overlap to a 
certain degree. Thus, he said that if persons were 
employed as carpenters, even if they were installing 
parts of suspended ceilings, the plasterers would not 
interfere with them. At page 199 (transcript) Mr 
Manwaring said that all the Plasterers wanted were 
those persons who were qualified or employed as wall 
and ceiling fixers. In other words, he was seeking to 
define the qualifications by reference to a trade or 
vocation rather than by reference to the work to be done. 
Indeed, if there were a carpenter employed as a 
carpenter and he were doing sections of wall and ceiling 
fixing he would be a carpenter. 

We are satisfied that wall and ceiling fixing is not only 
a separate trade but that it is allied to the plastering 
trade as submitted by the Plasterers. Indeed it is a lineal 
descendant and relative of it. There was evidence from 
Mr Haxby at page 282 (transcript). He is a trade 
instructor in wall and ceiling fixing at Leederville 
College of TAFE. His evidence was that the wall and 
ceiling fixer is the same as the fibrous plasterer of old. 
He said that they have changed their base, the same as 
any trade would, but the basic concepts are fixing sheets 
and the fixing of plasterglass which went from fibrous 
plaster to plasterglass. It is basically the same he said. 
That was also the view of Mr Franklin at page 527 
(transcript). His view was that wall and ceiling Fixing is 
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not part of the carpentry trade. On the evidence we find 
that it is not. It was also the evidence of Mr Alan Francis 
Simmonds (general manager of North Perth Plaster 
Works Pty Ltd which trades as WA Ceiling Industries) 
at page 294 (transcript). We accept that evidence. 

(15) Mr Astone. the manager of Summit Ceilings, 
and a person involved in the industry for nearly 30 
years, said that in his opinion the wall and ceiling fixer 
is an extension of the fibrous plaster fixer. He also told 
us that no one in industry regards dual ticketing as a 
long term desirable solution to the problem of 
demarcation disputes, an observation which we see as 
valid. We accept his evidence. 

(16) (a) There was substantial evidence in this 
matter from Mr Oughton, who spoke on behalf of the 
intervener, the Wall and Ceiling Contractors' 
Association of which he is the current President. He 
gave evidence of industrial action in relation to a 
demarcation dispute affecting members of the 
Association and asked the Full Bench to resolve the 
problem. 

(b) There are 18 companies who are members of the 
intervener Association and who are respondents to the 
Federal Building Trades Award and 18 who are 
respondents to the State Award. 

(c) The Association members employ about 1 000 
persons apart from factory hands, office and 
administrative personnel. 

(d) The Association has had input, as has the 
Plasterers, into the different facets of the apprenticeship 
course for wall and ceiling fixers. 

(e) Mr Oughton gave evidence of the existence of 
what he described as the wall and ceiling industry. The 
industry is not precisely defined. External cladding is 
not part of this industry, nor is the manufacture and 
installation of prefabricated partitioning, such as is 
carried out by Bristile Ltd and other firms specialising 
in partitioning, as distinct from wall and ceiling 
fixing. 

(f) Prior to 1984, the majority of people working the 
wall and ceiling industry were subcontractors, 
according to the evidence. Those engaged in the 
industry generally only do wall and ceiling work. Wall 
and ceiling fixing used to be done by the fibrous 
plastering trade, but has since developed to adapt to 
modern techniques. Generally, solid plasterers have 
not gone into wall and ceiling fixing. Like Messrs 
Haxby, Franklin, Simmonds and Astone, Mr Oughton 
said that the traditional form of plasterglass had 
changed to plasterboard and mineral fibre board but 
the basic installation of ceilings was not changed, only 
in its components (our underlining). We accept Mr 
Oughton's evidence. 

He expressed the Australian Wall and Ceiling 
Contractors' Association's view in respect of coverage 
as follows:— 

(i) It is in the best interests of everybody that one 
union cover the work of wall and ceiling 
fixing. 

(ii) The trade of wall and ceiling fixer needs to be 
defined and classified as such since the 
Association's members consider that the 
people they employ are engaged and 
employed as wall and ceiling fixers. Thus, 
when a carpenter is employed by a member of 
the Association to do wall and ceiling fixing, 
his carpentry may be an advantage to his 
ability to perform the work of a wall and 
ceiling fixer, when he comes and works with a 
wall and ceiling fixing company he is engaged 
and employed as a wall and ceiling fixer as is a 
plasterer, or any other person. In doing the 

work carpenters rarely use the traditional 
carpentry tools, but use the tools ascribed to 
wall and ceiling fixing. 

(iii) A tradesman carpenter who worked generally 
in the area of second Fixing, i.e. interior fit outs, 
in the ordinary exercise of his trade would be 
able to do most but not all of the tasks 
associated with this particular area of wall and 
ceiling fixing. However, quite clearly, we so 
find not all carpenters could. 

Many of those employed as wall and ceiling 
Fixers are capable of hanging doors as well as 
people who are qualified as carpenters. 

(iv) A person could not automatically become a 
wall and ceililng fixer just because one has 
completed the trade as carpenter. 

(17) It is clear from the evidence, and we find: 
(a) that there is a discrete vocation or trade of wall 

and ceiling Fixing. 
(b) persons become wall and ceiling Fixers 

through on the job training, or because they do 
an apprenticeship including the course at 
Leederville Technical College. The intervener 
and the Plasterers have input into that course, 
but the Carpenters do not. 

(c) Some carpenters can and do perform much of 
the work of wall and ceiling fixers. However, 
not all can by any means. Carpenters do not 
perform wet finishing, for example. 

(d) Some persons who are carpenters are trained 
as wall and ceiling fixers (see Mr Oughton's 
evidence). 

(e) A wall and ceiling Fixer,pcT.«j. engaged on wall 
and ceiling fixing work is a wall and ceiling 
fixer and not a carpenter or a plasterer. 

(f) Mr Oughton's evidence and others is that one 
could not automatically become a wall and 
ceiling fixer merely because one is a carpenter 
by trade. 

Conclusions. 
It was submitted to us that in deciding these matters 

we should primarily have regard to the reduction of or 
elimination of disputation between unions in relation 
to the work of wall and ceiling fixing. 

It was submitted to us, quite correctly, by Mr 
Schapper that there were four possible outcomes:— 

(1) That neither union be granted coverage of the 
classification in question. 

(2) That both unions be granted coverage of the 
classification in question. 

(3) That the CMEWU only be granted coverage. 
(4) That the Plasterers only be granted 

coverage. 
Mr Schapper submitted that (3) and (4) are the only 

sensible outcomes, but that of course does not 
necessarily follow. 

This is not a matter which involves the interpretation 
of the existing rules as was the case before Salmon C. 
and in the proceedings which followed. Rather, these 
are claims to enact new or additional rules. 

We were referred to a great amount of evidence, much 
of it in the form of transcript from earlier proceedings. 
The Full Bench, as currently constituted, is not of 
course bound in particular by questions of fact decided 
by Salmon C. or by the Full Bench on a' previous 
occasion but has a^duty to make their own Findings. In 
addition, we have adverted to previous proceedings 
affecting this matter. We have, of necessity, because of 
the importance of this matter, its long history and the 
large amount of material before us, found it necessary to 
consider the matter in some detail. 
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We refer to the objects of the Act. The equity, good 
conscience and substantial merits of this case require. 
inter alia, that the Commission attempt to promote good 
will in industry by its decision and to discourage, so far 
as practicable, overlapping of eligibility for 
membership of an organisation. 

It was submitted to us that one union should cover all 
employees carrying out the same or similar work for a 
number of reasons:— 

(1) This eliminates disputes. 
(2) The employer has only to deal with one union 

and not two. 
(3) New materials, technology and work methods 

can be introduced with a maximum of ease 
and a minimum of disruption. 

(4) The employer can utilise particular employees 
on particular work to which they are specially 
suited without being concerned about inter- 
union difficulties. 

(5) One union provides for greater unity amongst 
employees. 

(6) One union provides for more effective 
utilisation of union resources, i.e. one union 
servicing the one group of employees, instead 
of two unions. 

In our opinion, all these arguments have 
considerable substance. Indeed, this problem has 
arisen because there are two unions covering those 
doing the work in question. 

We should first of all say. that as far back as 1958, as 
will appear from the history we have set out above, there 
was recognition that wall and floor tiling is the work of 
plasterers. There has been evidence of the industrial 
coverage recently of wall and floor tilers recently 
afforded by the Plasterers. No other union objects to 
coverage by the Plasterers of those classifications. 
There certainly seems from our observation of their 
activities upon inspection, to be a complementary role 
between plasterers and tilers; as well, there was Mr 
Davis' evidence in Exhibit Z5 and at page 559 referred 
to (supra) and uncontradicted, as to wall tiling and floor 
tiling being within the comprehended trade of 
plastering. That was also obvious to us upon inspection 
at the Leederville College of TAPE of the training 
facilities for apprentices. 

Thus, we would permit an amendment of the 
Plasterers Rules to provide for that coverage. 

As to the question of wall and ceiling fixers, it is quite 
clear that wall and ceiling fixers are a new trade as we 
find. They are not plasterers and they are not 
necessarily carpenters, though in part the work they 
perform can and is sometimes done by carpenters. They 
are however, on the evidence and from our 
observations, the lineal descendants of the fibrous 
plasterers. Their efforts achieve much the same result in 
that they fix walls and ceilings, but they fix them using a 
different product, namely board or plasterboard sheets, 
metal hooks, acoustic tiles, beams and channels, etc. 

It is clear also, on the evidence, that fibrous plasterers 
were trained to become wall and ceiling fixers as fibrous 
plaster sheets were replaced through development by 
the products that are now being used, or their 
forerunners. 

It is also clear that there is a significant group of 
employers involved in what they call the wall and 
ceiling industry who employ wall and ceiling fixers as 
such and regard them as such, whatever their training. 
These factors coupled with the fact that the Plasterers 
and not the CMEWU have assisted with and 
encouraged the training of specialist wall and ceiling 
fixers through the technical colleges and the fact that 
those working solely as wall and ceiling fixers, in the 
main, wish to be represented by the Plasterers and not 

the CMEWU leads us to conclude that the Plasterers 
and not the CMEWU should have constitutional 
coverage for those employed and engaged as wall and 
ceiling fixers. 

Mr Man waring told us (page 231 transcript) that there 
are approximately 500 wall and ceiling fixers in the 
major construction field, and somewhat over 500 in 
domestic or cottage industry and the like. About one- 
fifth or thereabouts of tradesmen would be qualified in 
the sense of having done a formal apprenticeship. 
There are about 620 to 630 members of the Plasterers in 
the classification of wall and ceiling fixer of whom 
about 500 are financial members. That evidence not 
being contradicted, we so find. That evidence reveals a 
significant participation in the cottage industry, an area 
where as we have observed there is a clear division and 
an area to which carpenters do not lay any real claim. 
The distinction between the "construction industry" 
and the "cottage industry" is significant. We in fact find 
on Mr Manwaring's evidence that there is little, if any. 
interchangeability in the "cottage industry" between 
carpenters and wall and ceiling fixers, because of the 
separate way in which tradesmen work in that area. 

There is, it seems to us. therefore, a strong recognition 
of the separate activities of the wall and ceiling fixers in 
the cottage area. Certainly, our inspections 
corroborated that in the house which we saw at 
Leeming. 

It was submitted to us that there were a number of 
possible (impliedly undesirable) consequences were 
the Plasterers to be granted coverage. These were said to 
be as follows:— 

(a) There would be an immediate industrial 
campaign by the Plasterers to enrol carpenters 
working in this area on the basis that they are 
doing wall and ceiling fixing work and 
therefore must be in the Plasterers Union, and 
thus would result in a "defensive industrial 
campaign" by the CMEWU. 

(b) The Plasterers would persuade or coerce 
employers to engage wall and ceiling fixers in 
preference to carpenters. Thus, the CMEWU 
would engage in a campaign. 

(c) Where new materials or previously 
unencountered work methods are intro- 
duced, both unions would claim it is the work 
of their membership and disputes in support 
of each union's claim would follow, having 
regard to considerable change occurring 
through technological development, new 
materials and work methods. 

(d) In addition, two unions instead of one union 
involved in development of changes to trade 
training as award restructuring takes place 
and each would approach that task coloured 
by its own perceived membership interests. 

As to those submissions we would simply again 
observe that Mr Manwaring for the Plasterers testified 
that the Plasterers did not seek to enrol carpenters 
engaged and employed as such who did wall and ceiling 
fixing as an incident of their employment. We accept 
that. Further we agree with Mr Oughton that to attempt 
to define the calling of wall and ceiling fixing by 
reference to the products used is futile, as indeed the 
events surrounding these proceedings show. Rather, we 
propose to define the entitlement to enrol the relevant 
employees by reference to the work they do, not by 
reference to the materials they use. Still further, whilst 
award restructuring and retraining would undoubtedly 
be enhanced by fewer unions that is not something 
which is likely to be achieved in any significant degree 
by these proceedings, and is something better left to the 
restructuring process. We would however, observe that 
we do not regard the Plasterers' interest in the provision 
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of technical training for wall and ceiling fixers as being 
motivated purely from "perceived membership 
interests". 

We accept that carpenters, for whom the CMEWU 
alone has constitutional coverage, sometimes perform 
some of the work of wall and ceiling fixers, but 
seemingly it is all outside the construction industry. 
However, it seems that, generally speaking, only a 
particular class of carpenters, namely second fix 
carpenters, do do this work. Further, if one accepts the 
fibrous plasterer as the trade forerunner of the wall and 
ceiling fixer, as we do, then the fixing of sheets involved 
only a small role for carpenters and one which the 
Board of Reference hoped would decrease. Although, 
latterly, that role has grown for carpenters in the 
building construction area, but not elsewhere, we do not 
see that it has overtaken, or should be allowed to 
overtake, the historical connection of the Plasterers 
with this work. 

It is also clear, on Mr Oughton's evidence, that mere 
training in the trade of carpenter does not necessarily 
equip one to be a wall and ceiling fixer. For example, 
carpenters are not qualified to do wet flushing. 

There will undoubtedly continue to be some 
overlapping. The nature of the carpentry trade is such 
that overlapping cannot be avoided save by awarding 
constitutional coverage to the CMEWU. It might be as 
Mr Schapper argues that if the CMEWU were given 
coverage for wall and ceiling fixers the problems 
associated with defining the limits of carpentry would 
disappear. Then again they may not. It might be too that 
it would render the installation of wall and ceilings 
more efficient through the use of one person rather than 
two. Then again it may not. However, we consider the 
claims of the Plasterers through the linear link between 
fibrous plastering and wall and ceiling fixing, through 
its continuing involvement with the training of wall and 
ceiling fixers, together with the expressed desire of those 
so trained, to be represented by it to provide special 
circumstances justifying the Plasterers claim. 

For the reasons given we do not consider it possible, 
consistent with equity, good conscience and the 
substantial merits of the case to award coverage to the 
CMEWU for all wall and ceiling fixing work. 

Interestingly, no. employer testified in support of 
giving sole coverage of wall and ceiling fixers to the 
CMEWU, despite the claims of Mr Schapper that 
increased efficiencies would flow from such a course. 
Those employers who did give evidence were either non 
commital or tacitly supported the Plasterer's claim. 

It is undubitably necessary, given the objects of the 
Act, to avoid disputation and overlapping if it is 
possible. Ideally, to do that one should give one union 
coverage of wall and ceiling fixing work. However, we 
should also observe that we are not bound to award 
coverage to either union. If any decision we make is 
followed by what is called "industrial action", then it 
would seem imperative that other action be taken in this 
Commission. 

There is some attraction in the proposition that 
neither union be afforded coverage. However, the 
Plasterers, for the reasons which we have set out above, 
should receive coverage for those engaged and 
employed as wall and ceiling fixers. 

Thus, Rule 3.—Constitution of the Plasterers rules 
should be amended, by adding the following and 
renumber accordingly:— 

(b) Wall and Floor Tilers. 
(c) Wall and/or Ceiling Fixers — A wall and 

ceiling fixer shall mean and be deemed to be a 
person engaged and employed principally to 
fix ceilings and/or components of ceilings 
and/or internal walls (not including portable 
partitions), including but not restricted to the 

work of internal stud wall fixing, acoustic tile 
fixing and fixing of plasterboard and other 

• substituted products. 
There should be no change to the CMEWU Rules. 
Following a request by Mr Schapper in a letter dated 

23 March 1989, we permitted the parties, should they 
wish to do so, to make written submissions concerning 
the Federal Inquiry into the Building and Construction 
Industry by the Australian Conciliation and 
Arbitration Commission. We received written 
submissions only from Mr Schapper and no 
submissions from any other party. 

We would observe as follows. 
Even though the Inquiry was a wide ranging one, its 

findings cannot influence what is our role under this 
legislation in these proceedings, except insofar as we 
judge that it should. 

With particular regard to section 26 of the Act, we 
have taken all relevant elements into account as 
appears above. 

Whilst the decisions of the Federal Tribunal are often 
taken into account, they cannot be a substitute for the 
exercise of the function of this Tribunal (see, in a 
different context, a related problem addressed by the 
Full Bench in Boltons Pty Ltd and Others and 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia No. 731 of 1988 (unreported). 

The question of overlapping has already been 
addressed by us in some detail. We do not agree that the 
matters submitted are grounds for acceding to the 
CMEWU's submissions for coverage when weighed in 
the balance with our reasons set out above for doing 
otherwise. In particular, but not solely, the history in 
this State of the lineal descent of wall and ceiling fixers 
from fibrous plasterers, is. as we have indicated, of a 
great deal of consequence. 

Further, it is of concern that there seems to us to be 
predicated, an inevitable set of difficulties in this 
industry, notwithstanding what we order. 

If that is the reality, it is open to aggrieved parties to 
take action under this Act. 

In short, however, the matters raised by Mr Schapper 
in his submissions do not weigh in favour of the 
CMEWU against what we have already set out above, in 
these reasons. 

We do not ignore the Federal questions raised by Mr 
Schapper but we are also bound to consider this matter 
in the context of all the evidence placed before us, and 
this we have done. 

Order accordingly. 
Appearances: Mr D.H. Schapper(of Counsel) for the 

Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch. 

Mr L.A. Jackson (of Counsel) and with him Mr A. 
Drake-Brockman (of Counsel) and Mr S. Billing for the 
Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

Mr L. Girdlestone and with him Mr J. Birman and Mr 
C. Gibbs for the Australian Wall and Ceiling 
Contractors' Association. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

and 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
No. 1 of 1988. 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
The Operative Plasterers and Plaster Workers 

Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

No. 1503 of 1987. 
Australian Wall and Ceiling Contractors' 

Association (as Intervener). 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.L. FIELDING. 
23rd day of May 1989. 

Supplementary Reasons for Decision. 
THE PRESIDENT: It is not proper for the occasion of 
Speaking to the Minutes of a proposed order to be used 
to relitigate the issues raised in the proceedings but 
rather to settle the terms of the proposed order. We 
therefore confine our remarks to the terms of the order 
to be issued. 

We are of the opinion that amendments to the Minute 
of Proposed Order suggested by counsel for the 
Operative Plasterers and Plaster Workers Federation 
better reflects our intentions than the original Minute. 
The union's proposal that the order refer to 
prefabricated portable partitions clearly reflects the 
work carried out by businesses such as Bristile to which 
we referred in our reasons for decision. Likewise, 
reference to ceiling tiles rather than acoustic tiles 
removes any scope for argument and is consistent with 
the import of our decision that the work of wall and 
ceiling fixers should extend to the fixing, fitting and 
placing of ceiling tiles whether they be acoustic or not. 
We agree too that the proposal to include products from 
which walls and or ceilings may wholly or partly be 
made without reference to them appearing to be 
substitutes for plaster board avoids potential for future 
argument while being consistent with our published 
reasons since it is envisaged that wall and ceiling fixers 
work includes the use of wood and other products, 
products which might be accurately described as 
substitutes for plaster board. 

We cannot agree with the proposed order submitted 
by counsel for the CMEWU. It does little to alter the 
status quo. Indeed it seems to reiterate that union's claim 
in this matter which we have determined. Moreover, it 
fails to recognise the distinction between carpenters 
employed and engaged as such who might from time to 
time do wall and ceiling fixing work and carpenters who 
are engaged and employed as wall and ceiling fixers per 
se. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

and 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch. 
No. 1 of 1988. 

Australian Wall and Ceiling Contractors' 
Association (as Intervener). 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.L. FIELDING. 

23rd day of May 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of December 1988 and having 
heard Mr L. A. Jackson (of Counsel) and with him Mr A. 
Drake-Brockman (of Counsel) and Mr S. Billing on 
behalf of the applicant and Mr D.H. Schapper (of 
Counsel) on behalf of the respondent and Mr L. 
Girdlestone and with him Mr J. Birman and Mr C. 
Gibbs on behalf of the Australian Wall and Ceiling 
Contractors' Association and the Full Bench having 
reserved judgment on the matter and judgment having 
been delivered on the 27th day of April 1989, wherein 
the Full Bench unanimously granted the application, it 
is this day, the 23rd day of May 1989 ordered that the 
Registrar register an alteration to the rules of the 
Applicant union in the terms of the following Schedule 
A attached hereto. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Schedule A. 
Rule 3—Constitution: Add the following and 

renumber accordingly:— 
(b) Wall and Floor Tilers. 
(c) Wall and Ceiling Fixers — A wall and ceiling 

fixer shall mean and be deemed to mean a 
person engaged and employed principally to 
fix ceilings and/or components of ceilings 
and/or internal walls (not including 
prefabricated portable partitions), including 
but not restricted to the work of internal stud 
wall fixing, ceiling tile fixing, fitting, placing 
and fixing of plasterboard and other products 
from which walls and/or ceillings may wholly 
or partly be made. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
The Operative Plasterers and Plaster Workers 

Federation of Australia (Industrial Union 
of Workers) Western Australian Branch. 

No. 1503 of 1987. 
Australian Wall and Ceiling Contractors' 

Association (as Intervener). 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING. 
27th day of April 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of December 1988 and having 
heard Mr D.H. Schapper (of Counsel) on behalf of the 
applicant and Mr L.A. Jackson (of Counsel) and with 
him Mr A. Drake-Brockman (of Counsel) and Mr S. 
Billing on behalf of the respondent and Mr L. 
Girdlestone and with him Mr J. Birman and Mr C. 
Gibbs on behalf of the Australian Wall and Ceiling 
Contractors' Association and the Full Bench having 
reserved judgment on the matter and judgment having 
been delivered on the 27th day of April 1989, wherein 
the Full Bench unanimously dismissed the application, 
it is this day, the 27th day of April 1989 ordered that the 
application be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

COMMISSION IN 

COURT SESSION — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
The State Energy Commission of 

Western Australia. 
No. C317of 1989. 

THE STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 

CONDITIONS AWARD 1988. 
Various Power Generation 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER A.R. BEECH. 

5th day of May 1989 

Order. 
WHEREAS on the 18th day of April 1989, the Unions 
then party to Engineering Trades (State Energy 

Commission) Consolidated Award No. 1 of 1969; 
Engine Drivers' (State Energy Commission) Award No. 
15 of 1977; Engine Drivers' Country Power Station, 
(SEC) Award No. 19 of 1975; Gas Workers' (SEC) 
Agreement No. 6 of 1978; Transport Workers' (SEC) 
Award No. 40 of 1965; Building Trades (State Energy 
Commission) Award No. 1 of 1959; Miscellaneous 
Workers' (State Energy Commission) Award No. 3 of 
1967 and Storemen (SEC)AwardNo.4of 1971 pursuant 
to the Dispute Settling Procedure set down in the 
Restructuring and Efficiency Agreement served notice 
on the State Energy Commission of Western Australia 
of a dispute concerning wage increases; and whereas 
the Unions made application to the Commission for a 
Conference to address grievances which were likely to 
result in industrial action if not resolved and which 
action did occur but did not interrupt power supply; 
and whereas the Conference was convened by the Com- 
mission and discussions took place on the 24th, 25th, 
27th and 29th days of April 1989 and the 1st, 3rd and 5th 
days of May 1989; and whereas agreement was reached 
between the parties on terms of the settlement of the 
dispute and industrial action ceased; and whereas it 
was considered by the Commission that the Principles 
of Wage Fixation set down in the State Wage Case had 
relevance to the term of the settlement reached by the 
parties, the matter was reallocated to the Commission 
in Court Session; and whereas the Commission in 
Court Session notes the awards and industrial agree- 
ment which covered members of the Unions employed 
by the State Energy Commission of Western Australia 
have been cancelled and that a common award known 
as the State Energy Commission Wages and Conditions 
Award 1988 has been registered and that this arrange- 
ment overcomes what the parties recognise as a 
fundamental obstacle to Structural Efficiency; and 
whereas the Commission in Court Session notes that 
pursuant to the implementation of the State Energy 
Commission of Western Australia Wages and Condi- 
tions Award 1988 the parties have embarked upon a 
course of negotiations which will effect the application 
of common conditions of employment for members of 
the Unions employed by the State Energy Commission 
of Western Australia and that subsequent to that there 
shall be instituted other initiatives to achieve Structural 
Efficiency in the State Energy Commission of Western 
Australia's operations; and whereas the Commission in 
Court Session notes that the Muja Attendance 
Allowance paid to employees of the State Energy 
Commission of Western Australia employed at Muja 
has not been adjusted from time to time to reflect the 
relevant changes in the level of expenses for which 
reimbursement is payable in accordance with the 
Principles of Wage Fixation and that in some instances 
the allowance has been paid by administrative 
arrangement; and whereas the Commission in Court 
Session notes that the Muja Attendance Allowance now 
is to be paid under the provisions of the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988; and whereas the Commission 
in Court Session notes that Service Allowances 
applicable to employees of the State Energy 
Commission of Western Australia are being paid under 
an unregistered agreement between the parties and that 
these allowances have not been adjusted pursuant to 
increases under General Orders in State Wage 
Decisions of the Commission; and whereas the 
Commission in Court Session is satisfied that increase 
in the Muja Attendance Allowance and Service 
Allowance in accordance with the Principles of Wage 
Fixation should be paid to employees of the State 
Energy Commission of Western Australia and that 
these allowances should not be paid under unregistered 
agreements but should be regulated by an Order or an 
Award of the Commission and thereby included in the 
relevant provisions in award restructuring pursuant to 
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the Structural Efficiency Principle; and whereas the 
Commission in Court Session is satisfied that increases 
in the Muja Attendance Allowance and Service 
Allowance will not pre-empt award restructuring but 
are necessary for that process to continue; now 
therefore, the Commission, having regard for the 
matters set out herein and the public interest, the state of 
the national economy and the state of the economy of 
Western Australia and the interests of the parties 
directly involved, hereby orders in accordance with the 
provisions of the Industrial Relations Act 1979 that: 

(1) Pursuant to this Order and in accordance with 
the scale prescribed in Clause (2) hereof, there 
shall be paid to all full-time employees of the 
State Energy Commission employed under 
the provisions of the State Energy Commis- 
sion of Western Australia Wages and 
Conditions Award 1988 a Service Allowance. 
This allowance will not be absorbed by any 
decision of the Commission, but pursuant to 
the implementation of the Structural 
Efficiency Principle is to be included in the 
Wages clause under the Wages and 
Conditions Award 1988 when the parties 
complete the review of the wages structure 
under that Principle. 

(2) Scale of Allowances: Standard rate for all 
workers. 

Per Week 

After one month of $ 

adult service 22.00 
After one year of 

adult service 23.00 
After two years of 

adult service 24.00 
After three years of 

adult service 26.00 
After four years of 

adult service 28.00 
After five years of 

adult service 30.00 
After six years of 

adult service 32.00 (maximum) 
(3) (a) "Adult" means a worker employed on the 

adult wage. 
(b) Apprentices — service as an apprentice, 

irrespective of age, shall not be taken into 
account in determining Service Allow- 
ance entitlement; provided that a trades- 
person who served his/her final 12 
months" apprenticeship with SECWA 
and is retained, shall be credited with 12 
months" service for the purpose of 
calculating his/her entitlement. Further, 
a tradesperson who served his/her 
apprenticeship with SECWA and is 
retrenched in accordance with policy, 
shall be credited with 12 months' service 
as an apprentice together with any service 
as a tradesperson for the purpose of 
calculating his/her Service Allowance 
entitlement if re-employed at some 
subsequent date. 

(4) (a) Service for the purpose of Clause (2) 
means continuous adult service with 
SECWA excepting to the extent that 
Clause (3)(b) has application and shall 
include: 

(i) All paid leave. 
(ii) Any period of approved leave 

withqut pay on account of 
medically certified incapacity 
arising out of personal illness or 
accident (not compensatable). 

(iii) Workers' Compensation up to six 
months in any one period. 

(iv) Except as prescribed in paragraph 
(ii) approved leave without pay not 
exceeding two weeks in any one 
year. 

and shall not include: 
(i) Any period of employment as a 

Cadet, Apprentice or Junior 
Worker, except as prescribed in 
Clause (3)(b). 

(ii) Service prior to termination of 
employment in the case of any 
worker who is or has been re- 
employed. 

(iii) Any absence not specified in this 
subclause as being included as 
continuous service. 

(b) Absence on Workers' Compensation 
exceeding the first six months in any one 
period and approved leave without pay 
exceeding two weeks in any one period 
shall not break service but shall not count 
as service. 

(5) (a) Service Allowance is to be paid on all paid 
leave including long service and workers' 
compensation on the day of the accident 
but is not to be included in the wage rate 
for calculation of overtime, weekend 
penalties or shift loadings. 

(b) The Service Allowance herein prescribed 
shall only be payable with respect to those 
hours actually worked in any one week or 
any absence for which a worker is entitled 
to payment of wages under the terms of 
his/her employment. 

(6) (a) All existing Service Allowance entitle- 
ments are to be absorbed in new Service 
Allowance payment under this Order, 

(b) For the purpose of implementing the 
Service Allowance scale, entitlements will 
be assessed by transferring present pay- 
ment to the scale set out in Clause (2) of 
this Order. 

(7) The Service Allowance rates specified in 
Clause (2) of this Order shall have application 
from the first pay period commencing on or 
after 5 May 1989. 

(8) Subject to Clauses (9), (10) and (11) of this 
Order, the base rates appearing in Column A 
of Clause 31.—Wages of the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988, are to be increased by 
$15.00 per week from the first pay period 
commencing on or after 1 July 1989. 

(9) The increase of $ 15.00 per week in the base rate 
paid in accordance with Clause (8) of this 
Order will be fully absorbed in any future 
wage increase arising out of any decision or 
review of the Structural Efficiency Principle 
by the Western Australian Industrial 
Relations Commission. 

(10) It is understood and acknowledged by the 
parties that common conditions of employees 
covered by the State Energy Commission of 
Western Australia Wages and Conditions 
Award 1988 are to be negotiated and where 
agreement cannot be reached outstanding 
matters are to be submitted for arbitration by,, 
the Commission before 1 July 1989. Payment 
in accordance with Clause (8) of this Order is 
conditional upon this clause being satisfied. 
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(11) It is understood and acknowledged by the 
parties that with respect to the 
implementation of common conditions of 
employment under the State Energy 
Commission of Western Australia Award 1988 
in the event that: 

(a) negotiations are not completed or 
outstanding matters are not submitted 
to the Commission by 1 July 1989 then 
the increase of $15.00 per week in the 
base rate is not payable from the first 
pay period commencing on or after 1 
July 1989. 

(b) when negotiations which were not 
completed before 1 July 1989 are sub- 
sequently completed there shall be no 
retrospective payment of the increase 
of $15.00 per week in the base rate. 

(c) that the Commission shall be kept 
informed on progress on negotiations 
and shall call on the matter for deter- 
mining the conditions under the award 
at any time after 1 July 1989 if it is not 
satisfied with progress. 

(12) The agreement which is reflected in this Order 
does not prejudice the Restructuring and 
Efficiency Agreement entered into by the 
parties and the long term objective of realising 
Structural Efficiency. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 32. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers and 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

Argyle Diamond Mines Pty Limited. 
No. 785 of 1989. 

Various Mining 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER O.K. SALMON 
COMMISSIONER A.R. BEECH. 

13th day of June 1989. 

Order. 
WHEREAS the term of the Argyle Diamond Mines 
Production Award 1985 expired on 31 December 1988 
and the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (AMWSU), the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth (ETU) and the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers (AWU) have been negotiating with 
Argyle Diamond Mines Pty Limited on a log of claims; 
and whereas because agreement has been reached 
between the AWU and Argyle Diamond Mines Pty 
Limited on a number of matters, but settlement could 
not be reached by the AMWSU and ETU, an 
application was made by the AWU to vary the Award; 
and whereas because it was considered by the 

Commission that the Principles of Wage Fixation set 
down in the September 1988 State Wage Case have 
relevance to the terms of the settlement reached 
between the AWU and Argyle Diamond Mines Pty 
Limited, the matter was allocated to a Commission in 
Court Session, and a conference was convened 
pursuant to section 32 of the Act on 13 June 1989 at 
which the section 50 parties were invited to attend; and 
whereas at that conference the AWU and Argyle 
Diamond Mines Pty Limited presented details of their 
agreed position on the application to vary the Award 
and submitted that the variations were either of an 
administrative nature or where it was proposed to vary 
conditions of employment for members employed 
under the Award such changes were consistent with the 
Principles of Wage Fixation; and whereas the 
Commission was informed that conciliation was 
proceeding and that the ETU has reached agreement 
with Argyle Diamond Mines Pty Limited on the terms 
of the variations proposed by the AWU and were joined 
to the application; and whereas the Commission was 
informed that members of the AMWSU were 
reconsidering their position, that conciliation was 
proceeding, and the Secretary of the AMWSU advised 
the Commission that arrangements have been made to_ 
meet with members of the Union employed by Argyle 
Diamond Mines Pty Limited in Perth and at Argyle in 
the near future and he undertook to advise the 
Commission on the outcome of those discussions as 
soon as practicable thereafter; and whereas on receipt 
of that advice the Commission will reconvene the 
conference to inform itself on whether conciliation has 
been availing; and whereas the parties recognise and 
accept the importance of negotiating a settlement to the 
proposed Award variations within the constraints of the 
Principles of Wage Fixation and the importance of 
preventing a fragmentation of the Award by the 
rejection by one party of a settlement and to this end 
discussions are continuing; now therefore, the 
Commission, having regard to the interests of the 
parties and to enable conciliation or arbitration to 
resolve the matter, hereby orders in accordance with the 
provisions of section 32(3)(c)(ii) of the Industrial 
Relations Act 1979 that notwithstanding the provisions 
of the Argyle Diamond Mines Production Award 1985 
the following conditions shall apply to employees of 
Argyle Diamond Mines Pty Limited, being members of' 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth and the Australian 
Workers' Union. West Australian Branch, Industrial 
Union of Workers: 

(1) In lieu of the provisions of paragraph (e) of 
Clause 10 subclause (2) of the Award, the 
following shall apply: 

During the rostered hours of duty each 
day employees shall be entitled to one 30 
minute meal break which shall count as 
time worked, and shall be taken at a 
mutually agreed time and as close as 
practicable to the middle of the rostered 
hours of duty and at a time which does not 
interfere with production demands. 

(2) In lieu of the provisions of Clause 10 subclause 
(5X0 of the Award, the following shall 
apply: 

A shiftworker shall be paid a flat 
allowance of 34 cents per hour for each hour 
worked. This allowance shall compensate 
the employee for all the disabilities 
associated with working shift work; 
particularly night shift. 

(3) In addition to the provisions of Clause 11.— 
Overtime of the Award, an employee required 
to work overtime for more than one hour shall 
be entitled to one 30 minute meal break which 
shall count as time worked. 
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(4) In lieu of the provisions of Clause 16 subclause 
(2) of the Award, the following shall apply: 

Before going on annual leave, the 
employee shall be paid for such leave an 
amount equal to the wages the employee 
would have received in respect of the 
rostered hours the employee would have 
worked had the employee not been on leave 
during the relevant period. 

(5) In lieu of the provisions of Clause 16 subclause 
(5) of the Award, the following shall apply: 

Employees shall not take annual leave in 
portions of a commute cycle unless suitable 
arrangements can be made in respect to air 
travel. 

(6) In lieu of the entitlement to sick leave of 76 
hours of Clause 17 subclause (2)(a), operators 
shall be entitled to 90 hours for each 
continuous year of service. 

(7) In lieu of the provisions of Clause 17 subclause 
(2)(b) and (c), the following shall apply: 

(b) An employee shall as soon as possible 
on the day before the employee is due to 
arrive at the designated point of 
assembly inform the employer of their 
inability to travel to site and as far as 
practicable state the nature of the 
illness or injury and the estimated 
duration of the absence. 

(c) An employee whilst o'n site shall as 
soon as possible and if practicable 
before the start of shift inform the 
employer of their inability to attend for 
duty and as far as practicable state the 
nature of the illness or injury and the 
estimated duration of the absence. 

(8) In lieu of the entitlement of 7.6 hours at single 
time for each day in Clause 18.—Bereave- 
ment and Compassionate Leave, subclause 
(1), operators shall be paid at normal rostered 
earnings for each day. 

(9) In lieu of the provisions of Clause 18 subclause 
(2)(b) of the Award, the following shall 
apply: 

In the event of serious illness of the 
employee's wife, husband, child or 
established dependant under the sole care 
of the employee, provided that the employee 
produces to the employer an appropriate 
medical certificate. 

(10) In lieu of the provisions of Clause 23 
paragraph (c) of the Award, the following shall 
apply: 

(c) Operate cranes and perform basic 
lifting and carrying functions using 
prepared slings and standard lifting 
points. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
L.S.I Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and 

Miscellaneous WA Branch 
and 

Board of Management, Royal Perth Hospital 
and Others. 

No. 328 and 701 of 1988. 
ENROLLED NURSES AND NURSING 

ASSISTANTS (GOVERNMENT) 
AWARD No. R7 of 1978 

HOSPITAL WORKERS (GOVERNMENT) 
AWARD No. 21 of 1966. 

Health Employees Health 
BEFORE THE COMMISSION IN 

COURT SESSION. 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER R.N. GEORGE. 

23rd day of February 1989 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

These are applications to vary the Enrolled Nurses 
and Nursing Assistants (Government) Award No. R7 of 
1978 and the Hospital Workers (Government) Award 
No. 21 of 1966 with respect to shift work and overtime 
rates. 

The applications are now by consent of the parties 
both as to detail and operative date and both parties 
submitted strenuously that the agreed i mprovements in 
penalty rates were within the wage principles of this 
Commission (68 WAIG 2412). 

Mrs P. Bentley intervening on behalf of the private 
health care employers and the Confederation of 
Western Australian Industry opposed the ratification of 
the agreement reached on the grounds that it was 
outside the aforementioned wage principles. 

The background to the matter is that on or about the 
15th day of April 1984 and the 14th day of August 1984 
the applicant filed the present applications with the 
Commission. The two matters were listed for hearing 
before the Commission in Court Session on the 23rd 
day of May 1985. However the applicant by letter of the 
6th day of May 1985 requested that the matter proceed 
initially by way of conference pursuant to section 32 of 
the Act. This request was acceded to by the Commission 
but finally the applicant advised that it was entering 
into direct negotiation with the Hon Minister for Health 
and would advise progress from time to time. In 
October 1988 industrial action in support of the claims 
occurred and the Commission (Negus C.) held a 
conference pursuant to section 44 of the Act, the 
industrial action ceased and negotiations resumed. 
Finally, by letter of the 18th day of November 1988 the 
applicant sought the hearing of the applications and 
advised that they were now by consent of the parties 
involved. 

The applications, if approved, effect a change in the 
manner in which employees are compensated for work 
done on afternoon shift, night shift and on Sundays. 

At present employees receive a 12y2 per cent shift 
loading for both afternoon and night shift and time and 
one half for shift work on Sunday. Broadly speaking the 
agreed proposal is to replace the present percentage 
shift work allowance with a flat money amount per 
shift. The calculation of the flat money amount is based 
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squarely on the "formula" which is used for clerical/ 
administrative staff in government hospitals and in the 
WA public service generally. That formula takes the 
salary rate payable to a Level 1 (base range) seventh year 
government officer and applies 12V2 per cent to that 
salary rate. This produces an allowance of $10.38 per 
shift whether afternoon or night shift. The parties in 
adapting that approach to the Hospital Workers 
(Government) Award have taken a salary rate of 
$415.60. which is equal to the average of the rates 
applicable to Part 3(1) maximum and Part 2 Group 5 
minimum, and applied l21/2 percent to that rate. This in 
turn produces $10.38 per afternoon or night shift 
worked — the same rate derived from the formula 
utilised in respect to hospital salaried officers and 
government officers. In respect to Saturday and Sunday 
work, the same salary rate is used with time and one half 
for Saturday work and double time for Sunday work 
being applied to it to produce a loading of $41.57 per 
eight hour Saturday shift and $83.14 per eight hour 
Sunday shift. 

The above monetary allowances would be paid to all 
employees (for example from cleaner to chef) regardless 
of their actual salary rate. This result is consistent with 
the position that presently prevails in the clerical/ 
administrative area of the hospitals and the public 
service generally. 

In submitting that the agreement reached accords 
with the wage principles the parties jointly submit 
that:— 

(a) It is consistent with the Conditions of Employ- 
ment principle in that it merely brings these 
conditions of employment up to the 
"recognised standard provisions of the 
Commission". 

(b) It is "one off adjustment and qualifies as a 
"special case" because it is a matter which has 
taken approximately four years to finalise and 
should be looked at in accordance with the 
spirit of the wage principles in operation prior 
to as well as at the present time. 

(c) There is no possibility of flow on except to 
equivalent employees in the private hospital 
sector as the agreement simply aligns the 
particular conditions with those existing 
within the hospital industry and with existing 
public service conditions. 

(d) It is consistent with the structural efficiency 
principle in that the award has been reduced 
from 38 classifications to 20 classifications as 
part of the agreement reached and this will 
enhance multi-skilling and other prospects 
for restructuring. 

For the interveners Mrs Bentley contended, inter aha, 
that:— 

If we look at the principles themselves we note 
that both the parties are saying that they are not 
relying on the structural efficiency principle, but I 
suspect they're throwing in a little of it for good 
measure, perhaps in the hopes of adding some 
legitimacy to their agreement. If they were pursuing 
even part of the structural efficiency proposals, one 
would have assumed that it ought to be done at the 
time envisaged by the Commission, being from 1 
July next year. 

If we are going to use that extraordinary 
discovery, or the fact that the claim has been in 
since 1984, and use the anomalies and inequities 
provision, then we ought to apply the same sorts of 
tests that we would to anomalies and inequities 
claims. The anomalies and inequities provision 
talks about a number of restrictions. 

Then we go on to the inequities provision. If 
we're going to use inequities then we ought to look 
at the over-riding considerations which apply 

there. They' are. firstly, whether the pay increase 
sought is justified on its merits. As I've indicated, it 
is our view that the arguments that have been put 
are basically comparative wage justice arguments, 
not merit arguments. 

The second is that there must be no likelihood of 
flow-on. What is before you today is the 
government case. There is no flow-on. There is 
flow-on to the private sector, but I haven't noticed 
that either the union or the Government is in any 
position to put forward a guarantee that neither the 
RANF nor the HSOA will come forward putting in 
a claim for the same rationale. 

On the basis of whether or not this agreement fits 
within the principles, it is our submission that it 
does not and there are, in terms of both the spirit 
and the terms of the principles — the agreement 
would appear to be in breach. 

The claims as originally filed in April and August 
1984 sought an increase in the shift loading from l21/2 
percent to 15 percent and an increase in weekend shift 
penalties from time and one half to double time. Whilst 
there has not been established an overall "standard of 
the Commission" as to the 15 per cent afternoon and 
night shift loading, an examination of major awards of 
this Commission indicates that it is the most commonly 
prescribed loading for those shifts. In the present case it 
has been shown that to grant the original claim 
dramatically increases flow-on prospects and if that 
prospective flow-on occurred the cost would be more 
than double that of the agreement reached, which is 3.36 
per cent of overall labour costs. 

The question that must be answered by this 
Commission in Court Session is whether the agreement 
reached by the parties is permissible under the 
Principles enunciated in the State Wage Decision of 9 
September 1988. One of the fundamental issues dealt 
with by the State Wage Bench was the question of 
conditions of employment and particular attention was 
paid to the protection of those conditions and the lack 
of necessity to restate the de facto principle. It is quite 
clear that the commitment required of unions to no 
further claims, except in accordance with the 
Principles, was in return for pay rises of three per cent 
and $10.00. Concomitant with that commitment is a 
limit on improvements in conditions during the period 
until 1 July 1989. In our consideration of this 
application we must have regard for the integrity and 
effectiveness of the Principles and pay heed to the over- 
riding considerations relating to special cases and to 
Structural Efficiency. 

Essentially, this application is before the 
Commission as a "special case". It seeks by reference to 
the Conditions of Employment Principle to bring into 
harmony public sector shift work payments through the 
movement from percentage shift penalties to flat money 
payments for employees under the awards subject to 
these applications. 

The parties sought to draw support for the contention 
that a special case existed by reference to the Anomalies 
and Inequities Principle which, in their view, is carried' 
forward through the contemplation under the existing 
Principles of special cases. The State Wage Decision of 
September 1988 makes it clear that the Anomalies and 
Inequities Principle perse will have no application for 
the duration of the present system. Only those matters 
which have progressed to, or been listed for 
consideration by an Anomalies conference under the 
March 1987 Principles are to be considered under the 
tests relevant to such applications. 

The Principles determined by the Commission in the 
March 1987 State Wage Decision have been changed 
only by minor drafting alterations. However, those' 
Principles (apart from that dealing with Super- 
annuation) will, because of the nature of the 9 
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September 1988 decision, have little effective operation 
prior to 1 July 1989. This is because the increases 
available as a result of the latter decision are tied 
directly to implementation of the new Structural 
Efficiency Principle. It is clear therefore that special 
cases will only be considered if they arise directly out of 
the Structural Efficiency Principle or from circum- 
stances so remote from those contemplated by the State 
Wage Decision that special consideration of those 
circumstances is warranted by a Commission in Court 
Session. It is our view from the material now before us 
that these applications fall within the latter category, 
despite the reference made by the parties to some 
regrouping of existing classifications and the deletion 
of obsolete classifications which was said to be 
complementary to the new shift proposals and consist- 
ent with the Structural Efficiency Principle. ■ 

The circumstances which cause us to form this view 
may be summarised as follows:— 

1. The applications now before the Commission 
in Court Session were first served on the 
Respondents on 19 April 1984 (Application 
328 of 1984) and 15 August 1984 (Application 
No. 701 of 1984). 

2. The matters had been listed for hearing in 
May 1985 but adjourned at the request of the 
Applicant Union, with the acquiescence of the 
respondents and the concurrence of the 
Commission, to permit further negotiations. 
Indeed, the Commission's file reveals that 
specific assurances were required as to proper 
attempts at conciliation having occurred. 

3. The matter is one which has been the subject 
of unusually lengthy negotiations and the 
parties' commitment to pursuing the matter by 
way of conciliation rather than arbitration 
resulted in the loss of an opportunity open 
throughout the majority of the period of those 
negotiations to progress the matter through an 
Anomalies Conference. 

4. Negotiations with Government which have 
been ongoing since 1984 have resulted in an 
agreement which both parties submit is 
justified on merit and which is considered by 
them to be complementary to the spirit and 
intentions of the 9 September 1988 State Wage 
Principles. 

5. The agreement submitted is in terms accepted 
by the parties as being in harmony with other 
relevant public sector shift arrangements 
within that work environment and within a 
cost framework which, although not 
insubstantial, is acceptable to the Respondent 
Employers. 

The matters are now referred to Commissioner 
Negus who will later report to this Commission in Court 
Session following conferences with the parties. Those 
conferences are for the purpose of submitting the 
details of the agreement to the close scrutiny required by 
the Principles, and will form part of our final 
consideration of a decision in the matters before us. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Board of Management, Royal Perth Hospital 
and Others. 

Nos. 328 and 701 of 1984. 
ENROLLED NURSES AND NURSING 

ASSISTANTS (GOVERNMENT) 
AWARD No. R7 of 1978 

HOSPITAL WORKERS (GOVERNMENT) 
AWARD No. 21 of 1966. 

Health Employees Health 
COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER J.A. NEGUS 

COMMISSIONER R.N. GEORGE. 
5th day of April 1989. 

Application for ratification of agreement to provide 
improved conditions for employees in Govern- 
ment Hospitals — shift penalties and penalties for 
work on Saturdays and Sundays to be improved by 
application of flat money amounts in lieu of 
percentages — Special Case found to exist — 
details of agreement subjected to close scrutiny — 
found to be consistent with Principles generally 
and complementary to Structural Efficiency 
Principle — proposed operative date inconsistent 
with overall objectives of Principles — ratification 
granted for operative date no earlier than 1 July 
1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

On 23 February 1989, at the urgent request of the 
parties and following a period of industrial action in 
hospitals by members of the Applicant Union, we heard 
further submissions from them in relation to the proper 
interpretation of the State Wage Principles (68 WAIG 
2412). It was submitted that at the outset of the 
proceedings on 15 December 1988 the parties may have 
neglected to give close attention in their original 
submissions to any perceived problems with those 
Principles because they foresaw no difficulties. While 
awaiting the handing down of a decision, they became 
aware of decisions of the Federal Commission (C No. 
33506 of 1988 — Mercedes Benz Case) and of this 
Commission (CR1336 of 1988 — Otraco Case) which 
led them to the view that the Principles were not 
presently being interpreted in quite the same way that 
the Applicant Union had anticipated when it gave its 
public commitment to those Principles in September of 
1988. 

In making the further submissions, Mr McGinty 
urged us to follow a lead, set by the Commission in 
Court Session dealing with the Nurses' Professional 
Rates Agreement, and that was to decide initially 
whether a special case had been established. If the 
answer was affirmative the parties should then be 
directed into conference before a member of the Bench 
to give close scrutiny to the details of the agreement with 
a view to adjustments being made to it if there was 
indeed a problem identified in relation to compliance 
with the Principles. 

For reasons outlined on 23 February 1989 the 
Commission in Court Session held that the proposed 
agreement qualified as a special case for purposes of the 
wage principles (68 WAIG 2412) and referred the parties 
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into conference under the chairmanship of Mr 
Commissioner Negus who has reported the result 
thereof to this Commission in Court Session. 

Mr McGinty contended that the details of the 
agreement were consistent with the spirit and intent of 
the Principles and it was a first step in the process of 
award restructuring. It appears that certain other 
commitments to a review of cleaning services and of 
structural changes had been given by the Union as part 
of this package and those matters when brought to 
fruition would help to achieve the stated aim of the 
Principles to improve the economic competitiveness of 
the industry. It was submitted also that consistency with 
the general thrust of the Principles was achieved by 
seeking a prospective operative date and by the device 
of calculating flat monetary rate payments rather than 
percentages, thus concentrating the arrangement on the 
improvement of the lot of lower paid workers. 

It was further submitted that the agreement would in 
no way obstruct the award restructuring process: on the 
contrary it would enhance it, having taken the first steps 
down that path. Neither was the agreement seen as a 
vehicle for general wage or conditions improvements. 
Both parties were confident there was no prospect of 
flow-on but acknowledged that the question should 
'more appropriately be dealt with at conferences before 
Mr Commissioner Negus. 

It was contended that an integrated approach had 
now been taken to the question of penalties for shift and 
weekend work. By moving away from percentage to flat 
rate calculation, the parties were establishing a 
principle of equity which was that the inconvenience or 
disability was suffered equally by the lowest and highest 
paid workers and should in logic be compensated for on 
an equal basis. 

In conclusion Mr McGinty addressed the question of 
the proper approach to be adopted in adjudicating 
upon an agreement of the kind now before us. He 
referred to the Otraco decision and suggested that the 
approach adopted by that Commission in Court 
Session was unnecessarily stringent and restrictive in 
that it required a Special Case to satisfy the 
requirements of the Structural Efficiency Principle 
before it could be approved. This approach was not 
consistent, he said, with that of the Federal Commission 
which, in the Mercedes Benz Case, appeared to set five 
express limitations on Special Cases but did not require 
precise compliance with the Structural Efficiency 
Principle. 

Having regard to the Applicant Union's submissions 
and to those of Mr Home on behalf of the Respondent 
employer it is appropriate at this point for us to state the 
view of this Commission in Court Session as to the 
proper application of the Principles in our examination 
of the agreement before us which we are urged to ratify 
•in its entirety. We find no basic conflict between the 
attitudes expressed by the tribunals in the Otraco and 
the Mercedes Benz Cases. The main thrust is constant 
and clear, as it has been since March 1987. The nation is 
locked into a co-operative, though sometimes painful, 
tripartite struggle for its economic survival. Some of the 
participants in that national effort no doubt feel that 
they are from time to time shouldering an inequitable 
share of the common burden. The most vital single 
factor contributing to the apparent success of the 
struggle for long term economic stability is continuing 
compliance with the national wage fixing Principles. 
Those Principles have allowed for wage increases 
under the Second Tier amounting to four per cent and, 
later to increases of three per cent and $10.00. 

We note in passing that the employees covered by the 
awards subject to these applications have suffered no 
disadvantage by comparison with other workers in 

Western Australia if one considers the effective date of 
operation for them of the general wage increases 
mentioned above. 

We agree with submissions that there is not an 
absolute prohibition on increases in excess of the 
ceilings imposed. It is clear, however, from all that has 
been written that all tribunals will continue to "... 
guard against any principle ... being applied in such a 
way as to become a vehicle for general improvements in 
wages and conditions". It is equally clear that no matter 
which pronouncements of the Full Bench or the 
Commission in Court Session are dissected with 
approbation or condemnation, the nett practical effect 
across the nation has been that special cases under the 
Principles have been rare and isolated. 

We have declared that the matters before us 
constitute a Special Case which in essence means that 
we see the agreement of the parties as being worthy of 
further scrutiny to establish whether the circumstances 
and the nature of the details of what is agreed are such as 
to allow for ratification. 

To put it bluntly, our interim decision conveyed that 
the applications had sufficient merit to avoid their 
being summarily rejected. They must now face all of the 
tests, required under the Principles. If the argument is 
work value then those tests will apply; if the matter is in 
the nature of an anomaly or inequity then those will be 
the tests. Over-riding ail of the specific limitations will 
be the blanket proposition that the whole matter must 
not be inconsistent with the general thrust of the 
Principles and their objectives. 

We turn now to a more specific examination of the 
matters which have been agreed between the parties. 
Immediately following our decision on 23 February 
that a Special Case was recognised, the Confederation 
of Western Australian Industry, a section 50 party to 
these proceedings, drew attention, by letter addressed to 
Negus C.. to the claim of the parties that the agreement 
was "in harmony with other relevant public sector shift 
arrangements within that work environment ..." The 
Confederation submitted that the Public Service Shift 
Work Agreement 1978 and the Hospital Salaried 
Officers" Award No. 39 of 1968 both make provision for 
time and one half for Sunday work whereas the 
proposed agreement provides for double time. 

This question had already exercised our minds and 
became the first item of inquiry by Negus C. when he 
convened the conference sessions which had been 
required. On the general question of double time for 
Sunday work the parties rely on the appropriate 
comparisons which were stated to be used by the 
Commission when the current provisions were set in 
place. Consideration was given to hospital workers in 
other parts of Australia, to other government employees 
in Western Australia and to awards generally, to seek an 
appropriate standard to apply. We should state at this 
point that ordinarily "standards of the Commission" 
are set by benches of this composition rather than by a 
Commissioner sitting alone. If the bulk of awards 
contain a common provision which has been inserted 
by individual Commissioners from time to time, the 
provision in question will not become a "standard of the 
Commission" until endorsed by a Commission in 
Court Session. For that reason we must exercise extreme 
caution to avoid creating a climate which would 
encourage a rash of claims for double time for Sunday 
work in ordinary hours both within and outside the 
hospital industry and the public sector. 

In relation to the comparative standards examined 
by the most recent arbitrators of these items, the current 
information is as follows. The Sunday rate in hospital 
awards in the Commonwealth, Tasmania, Northern 
Territory and Queensland provides for double time. 
New South Wales has time and three-quarters while 
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Victoria and South Australia have time and one-half. 
State government awards which provide for double 
time on Sundays are — 

Port Authority Awards. 
Water Authority Awards. 
State Energy Commission Awards. 
AWU Construction. Maintenance and Service 

Award. 
M IT Awards (Transperth). 
Railway Awards. 
Meat Industry Awards. 
Zoological Gardens Awards. 
Furniture Trades Awards. 
Recreation Camps Award. 
Art Gallery Attendants' Award. 
Museum Attendants' Award. 
Rangers' (National Parks) Award. 

Government awards which do not provide for double 
time on Sunday include: 

Penalty 
Public Service 1.5 
Fire Brigade Awards Commuted rate 

based on 1.75 
State Research stations 1.5 
Engineering Trades 1.75 
Cleaners and Caretakers 1.5 
Catering Employees and 

Tea Attendants 1.5 
Police Awards Commuted — 10 

per cent in lieu 
Prison Officers Commuted — 1.75 

base 
In hospitals, nurses and salaried officers have a 1.5 

penalty for Sunday work, engineering tradespersons 
have 1.75 and laundry and linen service employees 
receive double time. 

When considering the above information it is 
necessary also to have some regard for the reality of the 
situation, that is the number or proportion of workers 
who in fact ever benefit from penalty rates by working 
on Sundays. 

In the public service area of some 23 000 employees, 
the only significant groups working shifts on Sundays 
are the Social Trainers of the Authority for the 
Intellectually Handicapped and the Institution Officers 
employed by the Department of Community Services. 
Less than 600 of these persons are employed on a 
Sunday, the number being about half the workforce in 
each case. 

In other government areas about 20 per cent of Prison 
Officers, Railway workers and Fire Brigade officers 
totalling some 1 500 employees are rostered on 
Sundays. Absolute numbers in other areas are not large 
enough to warrant consideration. In hospitals, 20 per 
cent of nurses or 1 500 persons and five per cent of 
salaried officers or about 270 persons are rostered on 
Sundays. 

All of the foregoing information has been considered 
in determining the possibility or risk of flow-on if the 
agreement is approved. The parties are confident that 
their agreement has been insulated and protected by its 
very nature. It is a package agreement which covers all 
shift penalties including work on Saturdays, Sundays 
and public holidays as an all or nothing proposition. 
Others seeking to imitate or match the agreement could 
not logically attempt to "pick the eyes from it". The 
penalty is not structured as a percentage in this 
agreement, it is a flat money amount which happens to 
be calculated at $41.57 for a Saturday shift and $83.14 
for a Sunday shift. The only flow which could be sought 
is those flat money amounts. The rates for hospital 
workers have not previously been seen to be 
particularly relevant when setting rates for other 
government employees. It is apparent that few other 
employees either within or outside the health industry 

would seek flow of this agreement because their current 
arrangements leave them better off than would flat 
money payment. 

The question of flow-on to the private hospital area is 
a factor for consideration and to some extent we have 
dealt with that question previously. If it arises, it will be a 
matter for separate application and will be dealt with in 
due course, on its merits. 

We note again that the rationale of a flat money 
amount as a penalty for Saturday and Sunday work has 
much to commend it on grounds of equity. The 
inconvenience is felt by all employees alike and the 
implementation of this initiative may provide a useful 
reference point for others seeking to traverse the path 
towards structural efficiency. In the long term the use of 
flat amounts should have a dampening effect on the 
overall cost of weekend operations. 

We turn now to further examinationof the agreement 
in light of the Principles and ask whether the agreed 
operative date of 1 January 1989 can be ratified in 
conformity with those Principles. 

We have concluded that there is merit in the 
improvement in conditions sought and that the parties 
have guarded sufficiently against the possibility of flow- 
on. We are not convinced that the matter is of such, 
urgency or of such a very special nature that it should be 
allowed to over-ride the main objective of the 
Principles, which is that only in the most exceptional 
instances will any improvement in wages or conditions 
become available prior to 1 July 1989. 

One effect of the agreement is to increase the overall 
labour costs for a large group of employees by 3.36 per 
cent and although the respondents are content and urge 
ratification, the total cost is significant and the 
ratification of an operative date of 1 January 1989 is not 
therefore appropriate. This agreement must not 
become the breach in the dyke which could the opening 
of the floodgates. 

It appears to us that much of the urgency with which 
this agreement has become vested is a creation of the 
parties. There is no record of any attempt to further 
prosecute the claims via the Anomalies and Inequities 
procedures which remained available until September 
1988. 

The Commission is bound to have regard for 
demonstrated commitment to the Principles and 
incidents of industrial action demand particular 
attention. It is difficult to ignore the obvious inference 
that the bans and limitations imposed in some 
hospitals in October last were a tactic aimed at forcing 
an unwilling employer to the negotiating table. We are 
constrained to note that the action of the employer on 
this occasion might well be compared to the willing 
compliance of employers in other industries from time 
to time which has demonstrated that such ready 
acquiescence is often in the long run a recipe for 
industrial disaster. It seems to us that on this occasion 
the Respondent, employer might be seen to have 
capitulated all too readily. 

We note also the announcement of this agreement by 
the Applicant Union to its members in their house 
magazine dated December 1988. While the factor of the 
need for ratification by this Commission was not 
hidden from the readership, the main thrust of the 
announcement was to ignore the possibility that some 
objection might be raised in regard to the Principles. 
Little wonder in that climate of expectations and raised 
hopes that "spontaneous" industrial action 
commenced and was sustained for an unconscionable 
period from 15 to 22 February. 

Despite impressions that may have been cultivated in 
the minds of members of the public, from the particular 
vantage point of this Bench the bans and limitations 
imposed in the state's hospitals in February can only be 
categorised as a reprehensible attempt to influence ,a: 
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decision of this Commission. Itgoes without saying that 
the behaviour of the Union while noted herein has no 
bearing on our final judgment in this matter. 

We turn now to other aspects of the agreement and it 
is quite clear from the submissions of the parties that the 
exercise they have undertaken can be accurately 
described as a first step along the structural efficiency 
path. We have indicated our acceptance of its merit and 
it must be obvious from the foregoing that it is our view 
that the Principles allow for it to be ratified provided 
that it comes into effect no earlier than 1 July 1989. 

The parties are invited to submit draft orders so that 
relevant award variations can be processed to take 
effect from that date. 

There are of course a number of other activities which 
the parties must engage in to pursue the object of the 
Structural Efficiency Principle and there is one aspect 
in particular, highlighted by the events surrounding 
this matter, which in our view needs early attention. The 
Industrial Relations Act provides a useful framework 
Tor sound industrial relations practices but it is effective 
only while all participants avail themselves of and pay 
due heed to time honoured conventions and 
procedures. The actions of the Applicant Union in 
October and February raise a number of disturbing 
issues which the parties might be well advised to 
address in the context of an agreed dispute settling 
procedure. The hospital industry assumes great 
importance in the eyes of the public, because most 
people have contact with it when they are traumatised, 
vulnerable or emotionally disturbed. For that reason 
alone, special efforts should be made to insulate this 
industry from industrial action except in the most 
extreme circumstances. 

The disturbing feature of the bans and limitations 
imposed by members of the Applicant Union in 
hospitals in recent times has been the contrast between 
the disruption and inconvenience suffered by the 
public and other employees and the apparent lack of 
any discomfort to those engaging in the industrial 
action. Perhaps the employers need to be reminded that 
employees who refuse to accept any or all of the duties 
specified in their contracts of service are in breach of 
those contracts and invite appropriate sanctions. 

The Applicant Union in these matters has been 
served well by the compulsory conciliation procedures 
available under section 44 of the Act. It is in no way 
concomitant with a sincere and genuine commitment 
to the wage Fixing Principles to turn one's back on the 
orderly system of industrial relations which underpins 
those Principles. 

To summarise our decision yet again so there can be 
no misapprehension. The parties to these applications 
have commenced the award restructuring process 
which is inherent in the Structural Efficiency Principle. 
The Commission has encouraged them in the process 
by agreeing to treat their agreement as a Special Case 
and thus to examine the details and rule on the matter 
ahead of time. The ruling has been positive in terms of 
the question of merit and although the desired 
operative date is unable to be approved, the 
implementation of the agreement from 1 July 1989 will 
in all likelihood be the First practical application of any 
of the benefits to flow from that Principle. The further 
benefits available will no doubt arise from a continuing 
co-operative approach which will be monitored and 
aided by the Commission. 

Appearances: Mr McGinty appeared on behalf of the 
Applicant Union. 

Mr S. Home appeared on behalf of the 
Respondents. 

Mrs P. Bentley appeared on behalf of the 
Confederation of Western Australian Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Section 44.—Variation to Award. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital, Service 

and Miscellaneous. WA Branch 
and 

Royal Perth Hospital and Others. 

No. 328 of 1984. 

ENROLLED NURSES' AND NURSING 
ASSISTANTS' (GOVERNMENT) 

AWARD No. R7 of 1978. 
Nurses Public Health 

COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G. HALL!WELL 
COMMISSIONER J.A. NEGUS 

COMMISSIONER R.N. GEORGE. 

6th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and MsS.M. Jackson 
on behalf of the Applicant and Mr A.S. Caccamo and 
Mr B.T. Duplock on behalf of the Respondents and Mrs 
iP.E. Bentley intervening on behalf of the Confederation 
of Western Australian Industry Inc and various private 
healthcare employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Enrolled Nurses' and Nursing 
Assistants' (Government) Award No. R7 of 1978 be 
varied in accordance with the Schedule and that 
such variation shall have effect from the 1 st day of 
July 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 11.—Public Holidays: Delete this clause 

and insert the following in lieu thereof: 
11.—Public Holidays. 

' (1) For the purposes of this clause the following 
days, or days observed in lieu thereof, shall be 
considered as public holidays: New Year's Day, 
Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(2) Where — 
(a) a day is proclaimed as a public holiday or 

as a public half holiday under section 7 of 
the Public and Bank Holidays Act 1972; 
and 

(b) that proclamation does not apply 
throughout the State or to the metro- 
politan area of the State, that day shall be 
a whole holiday for the purposes of this 
award within the district or locality 
specified in the proclamation. 
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2. Clause 28.—Shiftwork: Delete this clause and 
insert the following in lieu thereof: 

28.—Shiftwork. 
(1) Subject to subclause (2) of this subclause 

afternoon or night shift shall be defined as 
follows: 

(a) Afternoon shift — commencing between 
12 noon and 6.00 p.m. 

(b) Night shift — commencing between 6.00 
p.m. and 4.00 a.m. 

(2) An employee shall be deemed to have been 
working permanent afternoon or night shift where 
such employee works that shift as part of a non- 
rotating roster. 

(3) An employee shall be paid for ordinary 
hours worked between midnight on Friday and 
midnight on Sunday in accordance with subclause 
(5) of Clause 31.—Wages of this award. 

(4) Where an employee works a broken shift 
each portion of that shift shall be considered a 
separate shift for the purpose of this clause. 
Provided that a shift broken by a meal breakofone 
hour or less shall not constitute a broken shift. 

(5) Where an employee's rostered hours of duty 
in any day are extended by an early start or a late 
finish the shift work or weekend rates as the case 
may be shall be paid for such additional time 
worked in addition to any overtime payable under 
Clause 9.—Standby of this award. 

(6) Where the ordinary hours of work span 12 
midnight on a Friday night or Sunday night the 
additional payments for shift work and work 
during the weekend shall be made by calculating 
for each part of the shift according to the rate 
applicable for additional payment for shift work 
and work during the weekend as the case may 
be. 

3. Clause 31.—Wages: Delete this clause and insert 
the following in lieu thereof: 

31.—Wages. 
(1) Enrolled Nurse Per Week 

S 
(i) Who works ordinary hours on 

any five days of the week 
First year of employment 378.60 
Second year of employment 383.50 
Third year of employment 

and thereafter 394.10 
(ii) Who works Monday to Friday 

on afternoon or night shift 
First year of employment 431.80 
Second year of employment 436.70 
Third year of employment 447.30 

(iii) Who works Monday to Friday 
on permanent afternoon or 
night shift 

First year of employment 458.40 
Second year of employment 463.30 
Third year of employment 473.90 

(2) Trainee Enrolled Nurse 
(a) Adult 

(i) Who works ordinary 
hours on any five days 
of the week 

First year of training 251.80 
Second year of training 289.00 

(ii) Who works Monday to 
Friday on afternoon or 
night shift 

First year of training 305.00 
Second year of training 342.20 

Per Week 
$ 

(iii) Who works Monday to 
Friday on permanent 
afternoon or night shift 

First year of training 331.60 
Second year of training 368.80 

(b) Trainee under 21 years of age 
(i) Who works ordinary 

hours on any five days 
of the week 

First year of training 245.10 
Second year of training 284.20 

(ii) Who works Monday to 
Friday on afternoon or 
night shift 

First year of training 298.30 
Second year of training 337.40 

(iii) Who works Monday to 
Friday on permanent 
afternoon or night shift 

First year of training 324.90 
Second year of training 364.00 

(c) A trainee enrolled nurse who turns 
21 years of age during a particular 
year of training shall automatically 
move to the adult rate of pay 
appropriate to the year of training. 

(d) Provided that an Enrolled Nurse 
undergoing training in a post basic 
course approved by the Nurses" 
Board will be paid the "first year of 
employment" rate of wage during 
the training period. Provided 
further that a Trainee Enrolled 
Nurse who has previously qualified 
as a Mothercraft Nurse shall be paid 
the "second year of training" rate of 
wage from his/her date of 
commencement. 

(3) Enrolled Nurse — Special Class $ 
(i) Who works ordinary hours 

on any five days of the week 415.00 
(ii) Who works ordinary hours 

Monday to Friday on after- 
noon or night shift 468.20 

(iii) Who works Monday to Friday 
on permanent afternoon or 
night shift 494.80 

(4) Nursing Assistant 
(a) at 19 years of age and over 

(i) Who works ordinary 
hours on any five days 
of the week 

First year of 
employment 343.30 

Second year of 
employment 353.30 

Third year of 
employment 363.60 

(ii) Who works ordinary 
hours Monday to Friday 
on afternoon shift 

First year of 
employment 396.50 

Second year of 
employment 406.50 

Third year of 
employment 416.80 
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Per Week 
$ 

(iii) Who works Monday to 
Friday on permanent 
afternoon or night shift 

First year of 
employment 423.10 

Second year of 
employment 433.10 

Third year of 
employment 443.40 

(b) Under 19 years of age (percentage of the 
total wage prescribed for Nursing 
Assistant in his/her first year of 
employment). 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(5) Saturday. Sunday and Public Holiday 
Loadings. 

(a) An employee who works ordinary hours 
on a Saturday shall, in addition to the 
ordinary rate prescribed for his/her class 
of work, be paid a loading of $42.56 per 
eight hour shift. 

(b) An employee who works ordinary hours 
on a Sunday shall, in addition to the 
ordinary rate prescribed for his/her class 
of work, be paid a loading of $85.12 per 
eight hour shift. 

(c) An employee who works ordinary hours 
on a public holiday shall, in addition to 
the ordinary rate prescribed for his/her 
class of work, be paid a loading of $42.56 
per eight hour shift. 

(d) Where the number of hours worked by an 
employee on a shift is otherthan eight, the 
loadings prescribed by this subclause 
shall be varied on a proportionate basis as 
the hours worked bear to eight. 

(6) (a) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $8.90 per 
week when a registered Enrolled Nurse has 
obtained a post basic certificate approved by the 
Nurses Board of WA and she is required to use the 
knowledge gained in that Certificate as part of her 
employment. 

(b) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $7.10 per 
week when a registered Enrolled Nurse becomes 
proficient to do work deemed extraordinary by the 
employer or the Western Australian Industrial 
Relations Commission. 

An employee who is considered proficient to 
operate a renal dialysis machine shall be entitled to 
this allowance while operating this machine. 

The allowance prescribed in subclause (6)(a) 
shall in substitution for the allowance in subclause 
(6)(b) where either or both may be considered 
appropriate. 

(7) (a) The rate of wages prescribed in 
subclause (2) of this clause for Trainee Enrolled 
Nurses shall be varied so as to maintain the 
relationship that exists as at the date of this Order 
with the rates prescribed for a Student Nurse in her 
first and second year of service as contained in the 
Nurses (Public Hospitals) Award No. 6 of 1968. 

(b) No employee, who at the date of this order 
was in receipt of a rate of wage higher than that 
prescribed herein for his or her classification of 
work shall have that rate reduced by the operation 
of this clause. 

(c) A Nursing Assistant who has completed her 
first y ear of service and who is accepted for training 
as an Enrolled Nurse, shall be paid not less than 
she- would have received had she continued as a 
Nursing Assistant. 

(d) Any employee who has passed the 
examination for registration prescribed by the 
Nurses Board of WA shall for the purposes of this 
clause be deemed to be an Enrolled Nurse. 

(e) (i) When the term "year of employ- 
ment" is used in this clause it shall 
mean all service whether full-time or 
part-time in any of the classifica- 
tions contained in this award with 
any hospital covered by this award 
and shall be calculated in periods of 
completed months from the date of 
commencement of work covered by 
this award. 

"Service" in this context shall have 
the same meaning as it does in the 
Long Service Leave conditions 
appropriate to the employee con- 
cerned. but confined to respondents 
to this award; except where the 
employer or the Western Australian 
Industrial Relations Commission 
deems it appropriate to include 
service with hospitals not res- 
pondent to this award. 

(ii) Employees shall be paid the rates 
shown in this clause according to 
their year of employment calculated 
in accordance with the provisions of; 
this subclause. Proof of previous 
service, if required by the employer, 
shall rest on the employee; provided 
that production of the certificate or 
certificates referred to in paragraph 
(iv) hereof, shall be sufficient proof 
for the purpose of this paragraph. 

(iii) Notwithstanding the provisions of 
paragraph (ii) hereof, an enrolled 
nurse who successfully completes a 
re-registration course following a 
break in service shall commence 
employment on the rate prescribed 
as follows; 

(aa) Five year break in service — at 
third year of employment rate 
provided that the first and 
second year of service rates 
have previously been 
attained. 

(bb)Six year but less than eight 
year break in service — at 
second year of employment 
rate. 

(cc) Greater than eight year break 
in service — at the first year of 
employment rate. 

(iv) Each employee whose service 
terminates shall at the time of 
termination be given a certificate 
signed by the employer in which 
shall be stated the name of the 
employee, the period of service, 
whether the service was full-time or 
part-time and the classifications in 
this award in which work has been 
carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice, the employer shall be under no 
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obligation to provide the certificate at the time of 
termination. The employee shall, however, be 
entitled to request and receive the certificate at any 
time after the termination. 

(8) Minimum Wage: No employee employed 
under this award who is 21 years of age or over shall 
receive less than the minimum wage for males 
prescribed from time to time by the Western 
Australian Industrial Relations Commission. 

(9) Leading Hands shall be paid the ordinary 
wage prescribed for the classification in which they 
are employed increased by: 

(a) SI 3.90 per week when in charge of not less 
than three and not more than 10 other 
employees: 

(b) $20.90 per week when in charge of more 
than 10 arid not more than 20 other 
employees; and 

(c) $27.80 per week when in charge of more 
than 20 employees. 

(10) The rates herein prescribed shall be 
increased by the amount of any percentage 
increase in wages awarded by the Western 
Australian Industrial Relations Commission to 
employees covered by this award. 

Where any increase in wages is not a percentage 
increase, the rates of wage shown in this clause as 
relating to afternoon and night shift, permanent 
shift or weekend work shall be adjusted to reflect 
the relationship which the additional payment 
bears to the amount of $415.40 as at the 1st day of 
January 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Variation to Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital. Service 

and Miscellaneous. WA Branch 
and 

Royal Perth Hospital and Others. 
No. 701 of 1984. 

HOSPITAL WORKERS' (GOVERNMENT) 
AWARD No. 21 of 1966. 

Nurses Public Health 
COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G, HALLIWELL 
COMMISSIONER J.A. NEGUS 

COMMISSIONER R.N. GEORGE. 
6th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and Ms S.M.Jackson 
on behalf of the Applicant and Mr A.S. Caccamo and 
Mr B.T. Duplockon behalf of the Respondents and Mrs 
P.E. Bentley intervening on behalf of the Confederation 
of Western Australian Industry Inc. and various private 
healthcare employers, and by consent, the Commission 

in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Workers" (Government) 
Award No. 21 of 1966 be varied in accordance with 
the Schedule and that such variation shall have 
effect from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 5.— Definitions: Delete this clause and 

insert the following in lieu thereof: 
5.—Definitions. 

(1) "Laundry Person" means an employee who 
is required to do washing and/or ironing and any 
other function in a laundry. 

(2) "Laundry Hand" means an employee 
employed in a laundry whose major employment 
is not washing and/or ironing. 

(3) "Orderly" means an employee not otherwise 
classified in this award. 

(4) "Rostered Employee" means an employee 
for whom the ordinary hours of work may include 
work on a Sunday. 

(5) "Machinist" means an employee who cuts 
out and fits uniforms or dresses to measure or 
pattern. 

(6) "Storeperson" means an employee who is 
employed in a store handling, weighing and 
preparing stores for delivery and performing any 
other store duties. 

(7) "Part-Time Employee" means an employee 
engaged on a weekly contract of service for less 
ordinary hours per week or fortnight than those 
prescribed by Clause 6.—Hours of this award. 

(8) "Casual Employee" means an employee 
engaged for a period of less than one week. 

(9) "Tradesperson Cook" means an employee 
employed in cooking who possesses recognised 
qualifications in the trade of cooking. 

(10) "All Purpose Orderly" means an orderly 
who is regularly required to undertake two or more 
of the following types of duties in addition to or in 
substitution for the traditional orderly duties — 
drive a motor vehicle, perform minor maintenance 
tasks, perform gardening duties or provide basic 
nursing care. 

(11) "Accrued Day(s) Off means the paid 
day(s) off accruing to an employee resulting from 
an entitlement to the 38 hour week as prescribed in 
Clause 6.—Hours. 

(12) "Union" means the Federated 
Miscellaneous Workers' Union of Australia. 
Hospital. Service and Miscellaneous. WA 
Branch. 

(13) "Commission" means the Western 
Australian Industrial Relations Commission. 

(14) "Senior Food Service Attendant" means an 
employee who is responsible for the reconstituting 
of frozen food and/or the reheating of chilled food, 
and the supervision of other food services, staff and 
other duties associated with a hospital pantry and/ 
or kitchen. 
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2. Clause 16.—Shiftwork: Delete this clause and 
insert the following in lieu thereof: 

16.—Shiftwork. 
(1) Subject to subclause (2) hereof afternoon or 

night shift shall be defined as follows: 
(a) Afternoon shift — commencing between 

12 noon and 6.00 p.m. 
(b) Night shift — commencing between 6.00 

p.m. and 4.00 a.m. 
(2) An employee shall be deemed to have been 

working permanent afternoon or night shift where 
such employee works that shift as part of a non- 
rotating roster. 

3. Clause 17.—Weekend Work: Delete this clause 
and insert the following in lieu thereof: 

An employee shall be paid for ordinary hours 
worked between midnight on Friday and midnight 
on Sunday in accordance with subclause (4) of 
Clause 39.—Wages of this award. 

4. Clause 21.—Public Holidays: Delete subclause (3) 
of this clause and renumber subclauses (4). (5). (6). (7) 
and (8) as (3). (4), (5). (6) and (7) respectively as 
follows: 

(3) When an employee is absent on leave 
without pay. sick leave without pay or workers' 
compensation, any day observed as a holiday on a 
day falling during such absence shall not be treated 
as a paid holiday. Where the employee is on duty or 
available on the whole of the working day 
immediately preceding a holiday, or resumes duty 
or is available on the whole of the working day 
immediately following a day observed as a holiday 
as prescribed by this clause the employee shall be 
entitled to be paid for such holiday. 

(4) The additional payments, prescribed in 
subclauses (2)(c) and (4) of this clause shall be in 
substitution for any additional payment for work 
done on any afternoon and/or night shift. 

(5) This clause shall not apply to casual 
employees or employees employed by the Director 
of Mental Health Services at Swanbourne, 
Graylands or Lemnos Hospitals other than 
gardening staff. 

(6) An employee whilst on a public holiday 
prescribed by this clause shall continue to accrue 
an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 6.—Hours of this 
award. 

(7) Where — 
(a) Aday is proclaimed as a public holiday or 

as a public half holiday under Section 7 of 
the Public and Bank Holidays Act 1972; 
and 

(b) that proclamation does not apply 
throughout the State or to the 
metropolitan area of the State, 

that day shall be a whole holiday or. as the case may 
be, a half holiday for the purposes of this award 
within the district or locality specified in the 
proclamation. 

5. Clause 39.—Wages: Delete this clause and insert 
the following in lieu thereof: 

Group 1 — Comprehends the following classes 
of work: 

Carpark Attendant 
Cleaner 
Domestic 
Orderly/Cleaner (PDH) 
Kitchenhand 
Laboratory Attendant (Grade 1) 
Laundry Worker 
Food Services Attendant 
Orderly (Other) 

Group 2 — Comprehends the following classes 
of work: 

Animal House Attendant (Grade 1) 
■ Cafeteria Assistant (RPH) 
Dental School Orderly 
Dry Cleaner 
First Laundryperson (Country Hospitals 

— where more than one employed) 
Gardener (only one employed. PDH) 
Gardener and Propagator (Sunset) 
House Parent (Mt Henry, Bunbury, Albany) 
Hygiene Orderly (no driving — RPH) 
Orderly (handling patients) 
Senior Gardener (RPH) 
Theatre Assistant (first year RPH) 
Washing Machine Attendant 
Machinist (other/including on alterations) 

Group 3 — Comprehends the following classes 
of work: 

CSSD Assistant (first year) 
CSSD Orderly (RPH first year) 
Hydrotherapy Attendant (first year) 
Shaving Orderly (RPH, Fremantle) 
Theatre Assistant (Thereafter — RPH) 
Theatre Orderly (first year RPH, SCGH, 

Osborne Park Hospital and Bicton 
Annexe) 

Theatre Orderly (Fremantle, Princess 
Margaret Hospital and King Edward 
Memorial Hospital and Perth Dental 
Hospital) 

Handyperson 
All Purpose Orderly 
Call Room Orderly (RPH. PMH, Fremantle 

and SCGH) 
Farm Assistant (Quo Vadis, Whitby Falls) 
Machinist who cuts and fits 

Group 4 — Comprehends the following classes 
of work: 

Animal House Attendant (Grade 2) 
CSSD Assistant (Thereafter) 
CSSD Orderly (Thereafter - RPH) 
Hydrotherapy Attendant (Thereafter) 
Hygiene Orderly (Driving — RPH) 
Laboratory Attendant (Grade 2) 
Theatre Orderly (Thereafter — RPH) 
Cook (other) 
Storeperson (Grade 1) 

Group 5 — Comprehends the following classes 
of work: 

Storeperson (Grade 2) 
Programme Assistants Alcohol and Drug 

Authority 

Group 6 — Comprehends the following classes 
of work: 

Storeperson (Grade 3) 
Central Linen Room Supervisor (RPH) 
Deputy Head Orderly (Other Hospitals) 
Head Gardener (Sunset, Manjimup and 

Narrogin) 
Domestic Supervisor (Pyrton) 
Linen Services Supervisor (Fremantle. 

KEMH) 
Linen Room Supervisor (Heathcote and 

Lemnos) 
Linen Supervisor (Perth Dental Hospital) 
Trainee Food Supervisor (RPH) 
Machinist Supervisor (Pyrton) 
Machinist Supervising Patients (Mental 

Health) 
Assistant Dining Room Supervisor (RPH) 
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Group 7 — Corr 
of work: 

Horticulturist 
Carpenter 

Comprehends the following classes Group 14- 
of work: 

- Comprehends the following classes 

Group 8 • 
of work: 

Comprehends the following classes 

Assistant Supervisor Cleaning Services 
(Swanbourne/Graylands) 

Cafeteria Supervisor (PMH) 
Canteen Supervisor (PMH) 
Cleaning Services Supervisor (KEMH) 
Deputy Head Orderly (Major Metropolitan 

Hospitals) 
Head Gardener (Kalgoorlie. Bunbury and 

Geraldton) 
Head Orderly (PDH) 
Laundry Foreman (Geraldton) 
Pantry Supervisor (KEMH) 
Projectionist 
Second Cooks (other hospitals including 

the ancillary services of FH and RPH) 

Chef (RPH. MHS) 

Group 15 — Comprehends the following classes 
of work: 

Rehabilitation Assistants (ADA — Quo 
Vadis) 

Second Cooks (RPH. SCGH. KEMH. PMH. 
Fremantle. Graylands) 

First Butcher, where appointed as such 

Group 16 — Comprehends the following classes 
of work: 

(a) Driver under 1.2 tonnes capacity. 
(b) Driver exceeding 1.2 tonnes capacity but 

not exceeding three tonnes capacity. 
(c) Driver exceeding three tonnes capacity. 
(d) Bus Driver — Under 25 passengers. 

Group 9 ■ 
of work: 

• Comprehends the following classes 

First Cook (other hospitals) 
Assistant Housekeeper (Fremantle) 
Cafeteria Supervisor (RPH) 
Deputy Head Orderly (SCGH) 
Dining Room Supervisor (PMH. KEMH 

and RPH) 
Head Orderly (Mt Henry) 
Housekeeper (Country Hospitals — under 

20 beds) 
Head Gardener (PMH. Fremantle, 

SCGH and KEMH) 
Cleaning Services Supervisor (Heathcote. 

Lemnos. Pyrton) 
Butcher 
Butcher, where appointed as such 
Food Service Attendant (less than 100 beds) 

Group 10- 
of work: 

- Comprehends the following classes 

First Cook (RPH. SCGH. PMH. Fremantle. 
KEMH. Graylands) 

Assistant Housekeeper (SCGH) 
Head Orderly (KEMH) 
Housekeeper (Mt Henry, Pyrton) 
Housekeeper (Country Hospitals — 20 beds 

and over) 
Laundry Foreman (Narrogin) 
Cleanine Services Supervisor (Port 

Hedland) 
Tradesperson Cook 
Senior Good Service Attendant (100 or 

more beds) 
Group 11 

of work: 
■ Comprehends the following classes 

Assistant Head Orderly (RPH) 
Head Orderly (PMH. Fremantle, Sunset 

and RPH) 
Housekeeper (Olive Jones Nurses Home) 
Houskeeper (Fremantle Hospital) 
Linen Room and Despatch Supervisor 

(Swanbourne/Graylands) 
Linen Services Supervisor (PMH) 
Linen Supervisor (SCGH) 

Group 12 — Comprehends the following classes 
of work: 

Head Orderly (SCGH) 

Group 13 — Comprehends the following classes 
of work: 

Chef (other hospitals including the 
ancillary services at RPH) 

(d) Bus Driver — Under 25 passengers. 
(e) Bus Driver —- 25 passengers and over. 

(2) The rates of wage prescribed shall operate on 
and from 1 July 1989. 

Group 1 
$ 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 335.50 
Second year of employment 340.00 
Third year of employment 343.80 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 388.70 
Second year of employment 393.20 
Third year of employment 397.00 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 415.30 
Second year of employment 419.80 
Third year of employment 423.60 

Group 2 
(i) Who works ordinary hours 

on any five days of the 
week 
First year of employment 340.50 
Second year of employment 345.30 
Third year of employment 349.40 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 393.70 
Second year of employment 398.50 
Third year of employment 402.60 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 420.30 
Second year of employment 425.40 
Third year of employment 429.20 

Group 3 
(i) Who works ordinary hours 

on any five days of the 
week 
First year of employment 349.00 
Second year of employment 353.50 
Third year of employment 357.40 
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$ 
(ii) Who works ordinary hours 

Monday and Friday on 
afternoon or night shift 
First year of employment 402.20 
Second year of employment 406.70 
Third year of employment 410.60 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 428.80 
Second year of employment 433.30 
Third year of employment 437.20 

Group 4 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 35420 
Second year of employment 358.80 
Third year of employment 362.30 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 407.40 
Second year of employment 412.00 
Third year of employment 415.50 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 434.00 
Second year of employment 438.60 
Third year of employment 442.10 

Group 5 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 359.00 
Second year of employment 363.90 
Third year of employment 367.70 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 412.10 
Second year of employment 417.10 
Third year of employment 420.90 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 438.70 
Second year of employment 443.70 
Third year of employment 447.50 

Group 6 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 364.20 
Second year of employment 369.00 
Third year of employment 373.30 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 417.40 
Second year of employment 422.20 
Third year of employment 426.50 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 444.00 
Second year of employment 448.80 
Third year of employment 453.10 

Group 7 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 387.30 
Second year of employment 393.50 
Third year of employment 399.10 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 440.50 
Second year of employment 446.70 
Third year of employment 452.30 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 467.10 
Second year of employment 473.30 
Third year of employment 478.90 

Group 8 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 380.50 
Second year of employment 385.40 
Third year of employment 388.90 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 433.70 
Second year of employment 438.60 
Third year of employment 442.10. 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 460.30 
Second year of employment 465.20 
Third year of employment 468.70 

Group 9 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 399.20 
Second year of employment 404.90 
Third year of employment 410.50 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 452.40 
Second year of employment 458.10 
Third year of employment 463.70, 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 479.00 
Second year of employment 484.70^ 
Third year of employment 490.30 



1936 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

$ 
Group 10 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 413.70 
Second year of employment 417.90 
Third year of employment 421.60 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 466.90 
Second year of employment 471.10 
Third year of employment 474.80 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 493.50 
Second year of employment 497.70 
Third year of employment 501.40 

Group 11 

$ 
Group 13 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 433.70 
Second year of employment 439.80 
Third year of employment 445.80 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 486.90 
Second year of employment 493.00 
Third year of employment 499.00 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 513.50 
Second year of employment 519.60 
Third year of employment 525.60 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 429.60 
Second year of employment 433.70 
Third year of employment 437.30 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 482.80 
Second year of employment 486.90 
Third year of employment 490.50 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 509.40 
Second year of employment 513.50 
Third year of employment 517.10 

Group 12 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 474.20 
Second year of employment 480.50 
Third year of employment 487.30 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 527.40 
Second year of employment 533.70 
Third year of employment 540.50 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 554.00 
Second year of employment 560.30 
Third year of employment 567.10 

Group 14 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 449.90 
Second year of employment 456.00 
Third year of employment 462.30 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 503.10 
Second year of employment 509.20 
Third year of employment 515.50 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 529.70 
Second year of employment 535.80 
Third year of employment 542.10 

Group 15 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 404.20 
Second year of employment 410.10 
Third year of employment 415.90 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 457.00 
Second year of employment 463.30 
Third year of employment 469.10 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 484.00 
Second year of employment 489.90 
Third year of employment 495.70 
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Group 16(a) Group 16(d) 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 360.20 
Second year of employment 363.90 
Third year of employment 366.90 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 413.40 
Second year of employment 417.10 
Third year of employment 420.10 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 440.00 
Second year of employment 443.70 
Third year of employment 446.70 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 366.40 
Second year of employment 370.00 
Third year of employment 373.10 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 419.60 
Second year of employment 423.20 
Third year of employment 426.30 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 446.20 
Second year of employment 449.80 
Third year of employment 452.90 

Group 16(e) 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 364.40 
Second year of employment 368.00 
Third year of employment 371.10 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 417.60 
Second year of employment 421.20 
Third year of employment 424.30 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 444.20 
Second year of employment 447.80 
Third year of employment 450.90 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 368.00 
Second year of employment 371.40 
Third year of employment 374.40 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 421.20 
Second year of employment 424.60 
Third year of employment 427.60 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 447.80 
Second year of employment 451.20 
Third year of employment 454.20 

(i) Who works ordinary hours 
on any five days of the 
week 
First year of employment 373.30 
Second year of employment 376.70 
Third year of employment 379.90 

(ii) Who works ordinary hours 
Monday and Friday on 
afternoon or night shift 
First year of employment 426.50 
Second year of employment 429.90 
Third year of employment 433.10 

(iii) Who works ordinary hours 
Monday and Friday on 
permanent afternoon or 
night shift 
First year of employment 453.10 
Second year of employment 456.50 
Third year of employment 459.70 

(3) Junior Hospital Employees: The minimum 
rate of wage payable to junior hospital employees 
shall be the following percentage of the prescribed 
wage for an adult employee in his/her first year of 
employment doing the same class of work. 

Junior Workers % 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(4) Saturday. Sunday and Public Holiday 
Loadings. 

(a) An employee who works ordinary hours on 
a Saturday shall, in addition to the ordinary 
rate prescribed in subsection (i) of each 
Group of classifications in this clause, be 
paid a loading of $42.56 per eight hour 
shift. 

(b) An employee who works ordinary hours on 
a Sunday shall, in addition to the ordinary 
rate prescribed in subsection (i) of each 
Group of classifications in this clause be 
paid a loading of $85.12 per eight hour 
shift. 

A70131-3 
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(c) (i) An employee who works ordinary 
hours on a public holiday shall, in 
addition to the ordinary rate 
prescribed in subsection (i) of each 
Group of classifications in this clause, 
be paid a loading of S127.62 per eight 
hour shift. 

(ii) Provided further that an employee 
who works ordinary hours on a public 
holiday shall ifthe employer agrees, be 
paid in addition to the ordinary rate 
prescribed in subsection (i) of each 
Group of classifications in this clause, 
a loading of S42.56 per eight hour shift 
and be entitled to a day in lieu of the 
holiday at a time mutually acceptable 
to the emplover and the employee. 

(d) Where the number of hours worked by an 
employee on a shift is other than eight, the 
loadings prescribed by this subclause shall 
be varied on a proportionate basis as the 
hours worked bear to eight. 

(5) Telephonists and receptionists (Graylands). 
The rates payable from time to time to telephonists in 
the Public Service shall apply. 

(6) General Conditions. 
(a) Casual employees shall be paid at the rate 

of 20 percent in addition to the rates herein 
prescribed. 

(b) Except where this clause specifies 
classifications which require the employee 
to be in charge of other employees, any 
employee who is placed in charge of: 

(i) not less than three and not more 
than 10 other employees shall be 
paid SI3.90 per week in addition to 
the ordinary wage prescribed by this 
clause: 

(ii) more than 10 and not more than 20 
other employees shall be paid 
S20.90 per week in addition to the 
ordinary wage prescribed by this 
clause: 

(iii) more than 20 other employees shall 
be paid S27.80 per week in addition 
to the ordinary wage prescribed by 
this clause. 

(c) In this clause the term "year of employ- 
ment" shall mean yearofemployment with 
the employing hospital. 

(d) The rates herein prescribed shall be 
increased by the amount of any percentage 
increase in wages awarded by the Western 
Australian Industrial Relations 
Commission to employees covered by this 
award. 

Where any increase in wages is not a 
percentage increase, the rates of wage 
shown in this clause as relating to 
afternoon and night shift, permanent shift 
or weekend work shall be adjusted to reflect 
the relationship which the additional 
payment bears to the amount ofS415.4() as 
at the 1st day of January 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hon Minister for Health and Others 
and 

The Federated Miscellaneous Workers" 
Union of Australia. Hospital Service 

and Miscellaneous WA Branch. 
No. CR267 of 1989. 

HOSPITAL WORKERS (GOVERNMENT) 
AWARD No. 21 of 1966 

ENROLLED NURSES AND NURSING 
ASSISTANTS (GOVERNMENT) 

AWARD No. R7 of 1978. 
Hospital Employees Health 

COMMISSION IN COURT SESSION. 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER R.N. GEORGE. 

1st day of June 1989. 

Ratification of Structural Efficiency Agreement — 
compliance with Structural Efficiency Principle — 
wage increase approved — retrospectivity 
refused. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter 
allocated to the Commission in Court Session pursuant 
to section 16( 1) for hearing and determination pursuant 
to section 44 of the Industrial Relations Act 1979 is as 
follows:— 

The parties have reached partial agreement on a 
number of issues relating to award restructuring in 
conformity with the Structural Efficiency 
Principle. The question for hearing and 
determination is whether proposed Award 
amendments encompassing a reduction in the 
number of classifications in the Awards under 
review and a wage increase of $15.00 per week 
payable from 1 July 1989 together with further 
commitments to award restructuring, retraining 
and multi-skilling as outlined in a Memorandum 
of Agreement are in conformity with the State 
Wage Principles and in particular further the 
objectives of the Structural Efficiency Principle. 

The details of the proposed Award amendments 
are contained in the Memorandum of Agreement 
appended to this Schedule. 

The Memorandum of Agreement referred to above 
forms Appendix 1 of these Reasons for Decision. 

The background to the matters is set out in our 
decision (unreported Matter No. 328 and 701 of 1988.23 
February 1989) and therefore does not require 
repetition herein. 

Briefly stated the parties to the agreement strongly 
urge ratification of it pursuant to the Structural 
Efficiency Principle stated by the Commission in Court 
Session in the State Wage Case (68 WAIG 2412). 

The Confederation of Western Australian Industry, 
intervening pursuant to section 50 of the Act. whilst 
commending the progress made by the consenting 
parties towards achieving structural efficiency 
contends that that progress is as yet not sufficient to 
warrant approval of the agreement from 1 July 1989 by 
this Commission in Court Session. We set out in full 
hereunder the Structural Efficiency Principle adopted 
by the Commission:— 

Increases in wages and salaries or improvements 
in conditions shall be justified ifthe union(s) party 
to an award formally agree(.s) to co-operate 
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positively in a fundamental review of that award 
with a view to implementing measures to improve 
the efficiency of industry and provide workers with 
access to more varied, fulfilling and better paid 
positions. The measures to be considered should 
include but not be limited to: 

• establishing skill-related career paths 
which provide an incentive for workers to 
continue to participate in skill formation; 

• eliminating impediments to multi-skilling 
and broadening the range of tasks which a 
worker may be required to perform; 

• creating appropriate relativities between 
different categories of workers within the 
award and at enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility and the 
efficiency of the industry; 

• including properly fixed minimum rates 
for classifications in awards, related 
appropriately to one another, with any 
amounts in excess of these properly fixed 
minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of 
respondents to awards; 

• addressing any cases where award 
provisions discriminate against sections of 
the workforce. 

The tests set out above have been satisfied by the 
parties in the following manner. 

As to establishing skill related career paths the 
parties, with respect to employees covered by the 
Hospital Workers (Government) Award have proposed 
that finally eight levels of hospital workers with the 
skills level, employee entry point into that scale and the 
hours of training required to qualify for each of the 
levels maybe adopted. Forexample the classification of 
hospital worker level six requires for the skills level that 
the employee be trade trained and have acquired some 
"200 hours broad based training and/or TAPE specific 
training". 

The parties have agreed and documented a reduction 
in classifications from some 38 in the existing award to 
13 broad banded classifications using basically existing 
wage rates with a planned further reduction to a final 
eight broad banded classifications. This process has 
now created agreed relativities between the 13 
classifications of hospital employees. Of particular 
benefit to the respondents is the considerable reduction 
in job demarcation lines and the consequent increase in 
flexibility of employee usage by the employers. This in 
turn considerably improves the hospitals' efficiency. 

The agreement provides that the award restructuring 
is not limited to the introduction of the eight broad 
banded levels of hospital workers nor to the provision of 
career paths and training, but extends to new 
organisational structures to improve efficiency, 
consultation at the workplace and examination of shift 
arrangements and penalty rates applying thereto. It is 
also a term of the agreement that the hours of duty and 
rostering arrangements will be reviewed. 

As to the Enrolled Nurses and Nursing Assistants 
(Government) Award the plan followed is best 
described by Ms Jackson inter alia: 

What I have done in developing the new career 
structure in relation to enrolled nurses — and it's 
indeed the one that's encapsulated in table 4. 
Classification Structures, Stages 1 and 2. Enrolled 
Nurses and Nursing Assistants Award — is to in 
fact collapse the enrolled nurse with a proficiency 
allowance which puts her some $6.90 in front of an 
enrolled nurse at a basic level and also the enrolled 

nurse with one post-basic certificate who is some 
$8.60 in addition to her minimum rate in to the one 
level. 

The new structure we're proposing does, at this 
stage, no more than to absorb those basic 
certificate and proficiency allowances into the base 
rate of pay to create a second level of enrolled nurse 
and the third level of enrolled nurse is that of the 
enrolled nurse, special class. 

At this stage I think it's appropriate for me to give 
some background in relation to those three levels. 
There are nine special class enrolled nurses 
employed in WA currently, so you can see that with 
nine at such an advanced level and two at the level 
prior to that, we're not talking about a significant 
number of people who are earning additional 
money. There is, however, a much greater number 
of enrolled nurses who have been deemed to be 
proficient or hold a post-basic certificate and are 
using it in the course of their employment and 
therefore will consequently be in the enrolled 
nurse, level two. area. 

The special class status is difficult to obtain for 
most enrolled nurses. This is. in our view, not as a 
result of a lack of skill but because of the tortuous 
path which they have to traverse to get status as 
special class enrolled nurse. They must have a 
request to be considered for special class be taken 
by either by hospital management or if that fails, 
the union may make a request, to the Health 
Department for special class status. 

We recently agreed to undertake a survey 
amongst our enrolled nurse membership to verify 
the extent of current work responsibilities and I am 
happy to submit to the Commission, at some stage, 
a copy of the survey that we have conducted 
amongst our 2 500 enrolled nurse members. 

I think it is appropriate for us to develop a career 
structure for enrolled nurses which is based on skill 
and responsibility which is complemented by a 
training system that should make the current 
certification allowances system obsolete. It is 
neither fair nor appropriate nor indeed, in our 
view, effective. 

The new classification structure that is referred 
to on table 4 presents, in some ways, what we hope 
will be the development of a career structure within 
the enrolled nurses and nursing assistants area. 
The current classification system, which will be 
effective under stage 1 from 1 July 1989. is as is set 
out in the left-hand column. The Commission will 
note that the enrol led nurse level two is a collapsing 
of the enrolled nurse with a proficiency allowance, 
an enrolled with a post-basic qualification, into the 
one level or the one class of work at enrolled nurse 
level two. 

One of the things I have tried to do on the 
following page, in table 5. is to set out how a 
training model might in fact be put in place in 
relation to the nursing care stream. We are fairly 
fortunate in that with the transfer ofenrolled nurse 
education to the tertiary system we now have a 
tertiary award level of associate diploma which is 
pegged to that level of an enrolled nurse. 

(Transcript pp 29. 30. 31, 32 and 33.) 

The issue of award inter-relationship was examined 
by the parties, however, we are told that: 

this award has no relationship with any other 
award in the hospital system, or it has no nexus or 
relationship with any other award. 

(Transcript p. 17.) 
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There is agreement that the increase in wage rates 
proposed to operate from 1 July 1989 will be absorbed in 
any increase determined by the decision of the next 
State Wage Case. 

Finally, the parties have undertaken that if any 
matters presently under discussion are not agreed 
within the timetable they have adopted then the matter 
or matters will be referred to the Commission for 
arbitration. 

In the circumstances outlined above we are satisfied 
that the parties have genuinely introduced structural 
efficiency measures to the extent that warrants 
ratification of their Memorandum of Agreement by this 
Commission in Court Session with effect from 1 July 
1989. 

COMMISSIONER NEGUS: I have had the advantage 
of perusing, in draft form, the reasons for decision of 
both the Senior Commissioner and Commissioner 
George. I agree that the application should succeed and 
endorse the comments of both my colleagues. 

COMMISSIONER GEORGE: This matter arises out 
of a "special case" dealt with by the Commission in 
Court Session in Matters 328 of 1988 and 701 of 1984 in 
which approval was given to vary the Hospital Workers 
(Government) Award No. 21 of 1966 and the Enrolled 
Nurses and Nursing Assistants (Government) Award 
No. R7 of 1978 to effect a change in the manner in which 
employees are compensated for work done on 
afternoon shifts, night shifts and Sundays. Those 
matters, which were dealt with as a special case under 
the Wage Fixing Principles, included an agreement 
between the parties to vary the classification structure in 
the Awards by reducing the number of classifications 
and to delete obsolete classifications to enhance multi- 
skilling and other prospects for restructuring. 

The manner in which Matters 328 of 1988 and 701 of 
1984 proceeded involved a preliminary finding of a 
special case by the Commission in Court Session 
followed by a reference to Negus C. for the purpose of 
obtaining full details of the agreement and to facilitate 
the close scrutiny of the various elements of the 
proposal required by the Principles. 

During the course of the conferences before Negus C. 
issues within the proposal relating to structural 
efficiency gained prominence and were regarded by the 
parties as being inseparable from proposals submitted 
to the Commission in Court Session as a special case. In 
the result, the parties submitted to the Commission in 
note form what could be regarded as heads of 
agreement. These notes are set out for the record 
below. 

The parties agree to commence discussions on 
award restructuring in accordance with the 
objectives set down by State and National wage 
decisions and further: 

1. The parties will seek early agreement to a 
number of skill streams and levels which 
allow vertical and horizontal integration 
between skill levels and streams as a new 
career structure. The training system and 
requirements which are central to 
complement a new award structure will be 
discussed. 

2. A working party will be established to 
discuss a suitable timetable for develop- 
ment of the structure which provides for 
consultation with union members, public- 
sector health employees and the Office of 
Industrial Relations. 

3. The first step will be the placement of 
existing classifications into a new- 
structure. 

4. The 'first step' placement will be presented 
to the WAIRC for ratification as a special 
case to provide for the earliest date the 
WAIRC will approve, for structural 
efficiency. 1 July 1989. 

5. A mechanism is to be established to keep 
the WAIRC informed and to utilise its 
resources to guide the parties. 

6. The parties agree that an increase of SI 5.00 
may occur as a result of this agreed 
approach and will be absorbed into any 
future Structural Efficiency increases. The 
second structural efficiency increase will 
occur in accordance with the principles. 
The total structural efficiency increase will 
be that determined by the Commission. 

7. The parties agree to accept any decision that 
may eminate (sic) from the WAIRC. 

8. The Union and its members agree that the 
negotiations undertaken to facilitate a 
satisfactory conclusion to this matter are to 
proceed free of any bans, limitations, or 
other form of industrial action. 

9. The parties agree to develop a grievance 
procedure for implementation in the public 
sector health system under the guidance 
and direction of the Commission as maybe 
(sic) required. 

The Commission formally responded to the heads of 
agreement by way of a statement dated 12 April 1989 
and followed this up with a letter dated 17 April 1989. 
The letter advised that the Commission in Court 
Session would reconvene on 27 April 1989 for a 
Speaking to the Minutes of the Order proposed by the 
parties to give effect to their agreement. The 
Commission's response foreshadowed the following 
commitments that it required to be formally addressed 
by the parties in relation to the structural efficiency 
process — 

(1) Acknowledgment that the award restructur- 
ing agenda is not limited to the matters 
mentioned in Points 1. 2. 3 and 4 of the 
Notes. 

(2) It must be understood that commitments 
given under Restructuring and Efficiency 
agreements will not be circumscribed by 
subsequent agreements under Structural 
Efficiency. 

(3) At an appropriate time. e.g. after the next 
State Wage Case, there will be a need for a 
firm timetable of discussions to complete 
the process. 

(4) The make-up of working parties and 
mechanisms for ratification of agreed 
matters by the rank and file union members 
are matters for the parties to address as in 
(3). 

(5) There will be no embargo on award matters 
which may be identified for discussion by 
either side and these should be fully 
canvassed by the parties. 

(6) There must be recognition that the 
Commission may arbitrate matters in 
dispute if negotiations break down, any 
such arbitration would take into account 
Structural Efficiency and all other 
Principles in force at the time. 

(7) Points 6. 7. 8 and 9 of the Notes are 
acceptable subject to the earlier 
acknowledgment of our common inability 
to bind any other Bench of the Commission. 
Point 7 should be ratified so as not to waive 
normal appeal procedures. 
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It was also noted that the above points represented 
the joint views at that time of the Commission in Court 
Session as then constituted, but that the final attitudes 
of all participants in the process would be shaped by the 
pronouncements of future National and State Wage 
Benches. 

At the hearing on 27 April 1989 the Confederation of 
Western Australian Industry, intervening, objected to 
the matter proceeding in the manner proposed because, 
it was submitted, it raised issues outside the scope of the 
original reference in Matters 328 of 1988 and 701 of 
1984. The objection was overcome by a separate 
reference to the Commission in Court Session and the 
shift work matter was disposed of by the issuance of an 
Order in terms established through the special 
reference from the Commission in Court Session to 
Negus C. 

The application now before us developsthe structure 
put forward in Matters 328 of 1988 and 701 of 1984 in 
three significant ways. It further reduces the number of 
classifications under the relevant Awards, it 
broadbands the classifications to provide for multi- 
skilling at all levels and it presents a framework under 
which restructuring will take place. These and other 
elements of the agreement reached between the parties 
are not elaborated upon here, but are set out in detail in 
a Memorandum of Agreement submitted for the 
Commission's records. 

The Memorandum of Agreement commits the 
parties to a timetable which provides for the 
implementation of a first stage of restructuring by 1 July 
1989. This first stage involves the introduction of the 
new broadbanded classification structure, the 
placement of existing employees within the new 
structure, provision for flexibility in the use of new and 
existing employees within the new classification 
structure and the introduction of a dispute settlement 
procedure. Subsequent stages are to be implemented 
within established time frames to December 1990. 
which also allow for ongoing development where 
appropriate. 

This agreement cannot be seen as a precedent that 
could be adopted in any other than the unique 
circumstances of this case. It is important to recognise, 
firstly, that this matter comes before the Commission 
out of proceedings in which the Commission in Court. 
Session acknowledged the existence of a special case. 
Secondly, it is before the Commission by way of an 
employer application as a result of an agreement 
between the parties following detailed negotiations 
which established a programme and commitments 
which lead irrevocably to structural efficiency within 
the framework established under the State Wage 
Principles. Thirdly, it provides for positive benefits 
available through efficiencies available from 1 July 
1989. Fourthly, "this Award has no relationship with 
any other Award in the hospital system, or it has no 
nexus or relationship with any other Award. So that 
does not need to be a concern in this matter" (transcript 
p. 17). 

It is also relevant to note the following important 
commitments which ensure that there is no 
incompatibility between the progress of this matterand 
other matters that come forward after 1 July 1989 in 
accordance with the Structural Efficiency Principle. 

(1) Commitments given to the process of 
structural efficiency are not circumscribed in 
any way and no limits are placed on the issues, 
award or non-award, that may be addressed 
under structural efficiency. 

(2) The $15.00 increase to apply from 1 July 1989is 
to be absorbed into future structural efficiency 
increases which will apply at a time and in a 
quantum determined by the Commission. 

(3) It is accepted that, subject to normal appeal 
rights, any outstanding issues will be 
arbitrated by the Commission. 

(4) Development of skills training will have 
regard for developments in appropriate areas 
at both the State and Federal levels and will be 
consistent with accepted training models. 

(5) Any inconsistencies between the proposals 
arising out of this agreement and guidelines 
established by the relevant wage benches will 
be addressed by the parties and the 
Commission as necessary. 

(6) The Union will not seek to flow this agreement 
to the private health care sector with a 
concomitant $15.00 increase prior to the 
handing down of the next National Wage Case 
Decision (transcript p. 47). 

The Confederation, intervening, acknowledged that 
the agenda set by the parties "appears to cover the types 
of areas that restructuring and the Structural Efficiency 
Principle and that award restructuring are meant to 
address" (transcript p. 62) and that the parties "have 
considered other alternatives, (beyond classification 
structures and training) such as new organisational 
structures to improve efficiency and consultation; 
examination of shift arrangements; greater flexibility in 
the application of rosters/hours; removal of 
demarcation lines; removal of discriminatory 
provisions, etc.. etc.;" (transcript p. 63). but rightly 
points out that under the strategy and agenda the parties 
have set for themselves, there remains a number of 
areas of difference. This would seem to place the parties 
in conflict, in the Confederation's view, with the 
observation of the State Wage Bench that "having 
regard to the magnitude of the task it is unlikely that any 
increases directly relating to restructuring will be 
considered by the Commission before July 1989" (68 
WAIG 2412 at 2413). However, the Commission went on 
to say "any such cases involving consideration of 
increases in excess of those permitted under these 
Principles will be referred to the Commission in Court 
Session" (68 WAIG 2412 at 2413). 

Reference was also made in the course of proceedings 
to what is known as the SEC Case (Matter No. C27 of 
1989) and it was asserted by Mr Caccamo for the 
Applicant that all of the commitments required of the 
parties, as set out at page 15 of the Statement issued by 
the Commission in Court Session in those proceedings, 
have been satisfied in the instant matter. This maybe so. 
However, the SEC matter came before the Commission 
in quite different circumstances and involved different 
considerations to those now before us. It should not be 
relied upon as a precedent that would bind other 
Commissions in Court Session any more than should 
this decision. 

The commitments set out in the Statement issued in 
the SEC Case are relevant in that they specify 
obligations on the parties in the context of the 
Structural Efficiency Principle in that particular case. 
However, the mere satisfaction of those obligations in 
other circumstances does not provide access to 
increases not expressly permitted under the Principles. 
The need to establish the existence of a special case and 
to then justify the claim on its own merit is 
paramount. 

In the light of all of the material placed before this 
Commission in Court Session, which includes 
reference to positive initiatives to be in place by 1 July 
1989 and to adequate safeguards to ensure consistency 
and continuing compliance with the Structural 
Efficiency Principle, and accepting that this 
application arises out of a special case determined by 
the Commission in Court Session, the application 
should be approved. 
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Appearances:— Mr A. Caccamo on behalf of the 
applicant. 

Ms S. Jackson on behalf of the respondent. 
Mrs P. Bentley intervening on behalf of the 

Confederation of Western Australian Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Variation to Awards Pursuant to 

Structural Efficiency Principle. 
The Hon Minister for Health and Others 

and 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and 
Miscellaneous WA Branch. 

No. CR267 of 1989. 
HOSPITAL WORKERS' (GOVERNMENT) 

AWARD No. 21 of 1966 
ENROLLED NURSES' AND NURSING 

ASSISTANTS' (GOVERNMENT) 
AWARD No. 7 of 1978. 

Nurses Public Health 
COMMISSION IN COURT SESSION. 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER J.A. NEGUS 

COMMISSIONER R.N. GEORGE. 
6th day of June 1989. 

Order. 
HAVING heard Mr A.S. Caccamo and Mr B.T. 
Duplock on behalf of the Applicants and Ms S.M. 
Jackson on behalf of the Respondent and Mrs P.E. 
Bentley intervening on behalf of the Confederation of 
Western Australian Industry Inc. and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Hospital Workers" (Government) 
Award No. 21 of 1966 be varied in accordance with 
Schedule A and the Enrolled Nurses' and Nursing 
Assistants' (Government) Award No. 7 of 1978 be 
varied in accordance with Schedule B and that 
such variation shall have effect from the 1st day of 
July 1989. This Order replaces Order Nos. 328 and 
701 of 1984. 

Furtherthat the respondents shall actually make 
payment in accordance with the abovementioned 
Schedules on the first pay period occurring after 
the 1st day of July 1989. 

. By the Commission in Court Session. 

(Sgd.)G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule A. 
1. Clause 5.— Definitions: Delete this clause and 

insert the following in lieu:— 
5.—Definitions. 

(1) "Laundry Person" means an employee who 
is required to do washing and/or ironing and any 
other function in a laundry. 

(2) "Laundry Hand" means an employee 
employed in a laundry whose major employment 
is not washing and/or ironing. 

(3) "Orderly" means an employee not otherwise 
classified in this award. 

(4) "Rostered Employee" means an employee 
for whom the ordinary hours of work may include 
work on a Sunday. 

(5) "Machinist" means an employee who cuts 
out and fits uniforms or dresses to measure or 
pattern. 

(6) "Storeperson" means an employee who is 
employed in a store handling, weighing and 
preparing stores for delivery and performing any 
other store duties. 

(7) "Part-Time Employee" means an employee 
engaged on a weekly contract of service for less 
ordinary hours per week or fortnight than those 
prescribed by Clause 6.—Hours of this award. 

(8) "Casual Employee" means an employee 
engaged for a period of less than one week. 

(9) "Tradesperson Cook" means an employee 
employed in cooking who possesses recognised 
qualifications in the trade of cooking. 

(10) "All Purpose Orderly" means an orderly 
who is regularly required to undertake two or more 
of the following types of duties in addition to or in 
substitution for the traditional orderly duties — 
drive a motor vehicle, perform minor maintenance 
tasks, perform gardening duties or provide basic- 
nursing care. 

(11) "Accrued Day(s) Off" means the paid 
day(s) off accruing to an employee resulting from 
an entitlement to the 38 hour week as prescribed in 
Clause 6.— Hours of this award. 

(12) "Union" means the Federated 
Miscellaneous Workers' Union of Australia. 
Hospital. Service and Miscellaneous. WA 
Branch. 

(13) "Commission" means the Western 
Australian Industrial Relations Commission. 

(14) "Senior Food Service Attendant" means an 
employee who is responsible for the reconstituting 
of frozen food and/or the reheating of chilled food, 
and the supervision ofother food services, staff and 
other duties associated with a hospital pantry and/ 
or kitchen. 

2. Clause 16.—Shift Work: Delete this clause and 
insert the following in lieu thereof: 

16.—Shift Work. 
(1) Subject to subclause (2) of this clause, a 

loading of SI.46 per hourbrprorata for part thereof 
shall be paid for time worked on afternoon or night 
shift as defined hereunder: 

(a) Afternoon shift — commencing between 
12 noon and 6.00 p.m. 

(b) Night shift — commencing between 6.00 
p.m. and 4.00 a.m. 

(2) AloadingofS2.18perhouror/>ror<7/a forpart 
thereof shall be paid for time worked on 
permanent afternoon or night shift. 

(3) For the purposes of subclause (2) of this 
clause an employee shall be deemed to have been 
working permanent afternoon or night shift where 
such employee works that shift as part of a non- 
rotating roster. 

3. Clause 17.—Weekend Work: Delete this clause 
and insert the following in lieu thereof: 

17—Weekend Work. 
(1) In addition to the ordinary rate of wage 

prescribed by this award an employee shall be paid 
a loading of S5.83 per hour or pro rat a for part 
thereof for ordinary hours worked between 
midnight on Friday and midnight on Saturday. 
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(2) In addition to the ordinary rate of wage 
prescribed by this award an employee shall be paid 
a loading of $11.65 per hour or pro rata for part 
thereof for ordinary hours worked between 
midnight on Saturday and midnight on Sunday. 

(3) The rates prescribed herein shall be in 
substitution for and not cumulative on the rates 
prescribed in Clause 16.—Shift Work of this 
award. 

4. Clause 21.—Public Holidays: Delete subclause (3) 
of this clause and insert the following in lieu 
'thereof:— 

(3) Any employee who is required to work on a 
day observed as a public holiday shall be paid a 
loading of S17.48 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
or if the employer agrees be paid a loading of $5.83 
per hour or pro rata for part thereof in addition to 
his/her ordinary rate of wage and be entitled to 
observe the holiday on a day mutually acceptable 
to the employer and employee. 

5. Clause 22.—Public Holidays — Swanbourne. 
Graylands and Lemnos Hospitals: Delete subclause (3) 
of this clause and insert the following in lieu 
thereof:— 

(3) (a) When any of the days observed as a 
holiday as prescribed in this clause, falls during a 
period of annual leave, the holiday or holidays 
shall be taken on a day mutually acceptable to the 
employer and the employee, subject to the 
provisions of paragraph (a) of subclause (7) of this 
clause. 

(b) When any of the days observed as a holiday 
as prescribed in this clause falls on a day when a 
rostered employee is rostered off duty and the 
employee has not been required to work on that 
day. he/she shall be allowed to take a day's holiday 
at a time mutually acceptable to the employer and 
the employee. 

(c) An employee who is required to work on the 
day observed as a holiday as prescribed in this 
clause in his/her normal hours work or ordinary 
hours in the case of a rostered employee shall be 
paid a loading of $5.83 per hour or pro rata for part 
thereof and be entitled to observe the holiday on a 
day mutually acceptable to the employer and the 
employee. 

Provided that in any specified 12 monthly 
period, after an employee has accumulated five 
days in lieu of public holidays, by agreement 
between the employee and the employer, the 
employee may be paid for work performed on a day 
observed as a holiday as prescribed in this clause a 
loading of $17.48 per hour or pro rata for part 
thereof in addition to his/her ordinary rate of wage 
in lieu of the foregoing provisions of this 
subclause. 

(d) When any of the days observed as a holiday 
prescribed in this clause fall on a day when an 
employee is on an accrued day off the employee 
shall be allowed to take a day's holiday in lieu of the 
holiday on a day immediately following the 
employee's annual leave or at a time mutually 
acceptable to the employer and the employee. 

6. Clause 39.—Wages: Delete this clause and insert 
the following in lieu thereof:— 

39.—Wages. 
It is a term of this Award that the Union under- 

takes. until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

350.50 
355.00 

358.80 

An employer on whom this award or industrial 
agreement is binding shall not increase the rate of 
wage payable to an employee on 9 September 1988 
or otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

(1) The minimum rate of wage per week payable 
under this award shall be as follows: 

Per Week 

Hospital Worker Level 1 
Carpark Attendant 
Cleaner 
Domestic- 
Gardener (Other) 
Food Service Attendant 
Kitchen Attendant 
Laboratory Attendant (Grade 1) 
Laundry Worker 
Orderly/Cleaner (Perth Dental 

Hospital) 
Orderly (Other) 
First year of employment 
Second year of employment 
Third year of employment and 

thereafter 
Hospital Worker Level 2 

Animal House Attendant (Grade 1) 
Cafeteria Assistant (RPH) 
Canteen Attendant (PMH) 
Dental School Orderly 
Dry Cleaner 
First Laundryperson (Country 

Hospitals — where more than 
one employed) 

Gardener (only one employed. 
PDH) 

Gardener and Propagator (Sunset) 
House Parent (Mt Henry. Bunbury. 

Albany) 
Hygiene Orderly (no drivinu — 

RPH) 
Machinist (other including on 

alterations) 
Orderly (handling patients) 
Senior Gardener (RPH) 
Steward (Sunset. Swanbourne/ 

Graylands) 
Theatre Assistant (first year RPH) 
Ward Assistant (PMH) 
Washing Machine Hands 

(including Hydros) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

355.50 
360.30 

364.40 
Hospital Worker Level 3 

All Purpose Orderly 
Call Room Orderly (RPH. PMH. 

Fremantle and SCGH) 
CSSD Assistant (first year) 
CSSD Orderly (RPH first year) 
Farm Assistant (Whitby Falls. 

Quo Vadis) 
Gardener and Propagator (MHS) 
Gardener Herbicides (MHS) 
Handyperson 
Hydrotherapy Attendant (first year) 
Machinist (who cuts and fits) 
Menu Assistants 
Shaving Orderly (RPH. Fremantle) 
Theatre Assistant (Thereafter — 

RPH) 
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Per Week 
S 

Theatre Orderly (first year RPH. 
SCGH. Osborne Park Hospital 
and Bicton Annexe) 

Theatre Orderly (Fremantle 
Hospital. Princess Margaret 
Hospital. King Edward 
Memorial Hospital and Perth 
Dental Hospital) 

Call Room Orderly (KEMH) 
Birth Suite and Theatre Orderly 

(KEMH) 
First year of employment 364.00 
Second year of employment 368.50 
Third year of employment 

and thereafter 372.40 
Hospital Worker Level 4 

Animal House Attendant (Grade 2) 
Cook (other) 
CSSD Assistant (Thereafter) 
CSSD Orderly (Thereafter — 

RPH) 
Dry Cleaner (Swanbourne. 

Graylands) 
Hydrotherapy Attendant 

(Thereafter) 
Hygiene Orderly (Driving — RPH) 
Laboratory Attendant (Grade 2) 
Theatre Orderly (Thereafter — 

RPH. SCGH. Osborne Park and 
Bicton Annexe) 

First year of employment 369.40 
Second year of employment 373.80 
Third year of employment 377.40 

and thereafter 

Hospital Worker Level 5 
Assistant Dinins: Room Supervisor 

(RPH) 
Cook (only one employed) 
Driver (less than three tonnes) 
Central Linen Room Supervisor 

(RPH) 
Deputy Head Orderly (other 

hospitals) 
Domestic Supervisor (Pyrton) 
Head Gardener (Sunset. Manjimup 

and Narrogin) 
Linen Services Supervisor 

(Fremantle and KEMH) 
Linen Room Supervisor (Heatheote 

and Lemnos) 
Linen Supervisor (Perth Dental 

Hospital) 
Programme Assistants Alcohol 

and Drug Authority 
Trainee Food Supervisor (RPH) 
Machinist Supervising Patients 

(Mental Health) 
Storeperson (Grade 1) 
First year of employment 379.40 
Second year of employment 384.00 
Third year of employment 

and thereafter 388.30 
Hospital Worker Level 6 

Bus Driver (less than 25 
passengers) 

Driver (over three tonnes) 
Storeperson (Grade 2) 
First year of employment 383.20 
Second year of employment 386.50 
Third year of employment 

and thereafter 389.80 

Per Week 
S 

Hospital Worker Level 7 
Bus Driver (over 25 passengers) 
Second Cook (other hospitals) 
Storeperson (Grade 3) 
First year of experience 391.90 
Second year of experience 396.60 
Third year of experience 

and thereafter 400.70 
Hospital Worker Level 8 

Assistant Supervisor Cleaning 
Services (Swanbourne/ 
Graylands) 

Cafeteria Supervisor (PMH) 
Canteen Supervisor (PMH) 
Carpenter (Fremantle. Mental 

Health) 
Cleanint: Services Supervisor 

(KEMH) 
Deputy Head Orderly (Major 

Metropolitan Hospitals) 
Head Gardener (Kalgoorlie. 

Bunbury and Geraldton) 
Head Orderly (Perth Dental 

Hospital) 
Horticulturist 
Laundry Supervisor (Geraldton) 
Laundry Supervisor (PMH) 
Pantry Supervisor (KEMH) 
Projectionist 
First year of employment 402.30 
Second year of employment 408.50 
Third year of employment 

and thereafter 414.10 

Hospital Worker Level 9 
Assistant Housekeeper (Fremantle) 
Bootmaker 
Butcher, where appointed as such 
Cafeteria Supervisor (RPH) 
Cleaning Services Supervisor 

(Heatheote. Lemnos and Pyrton) 
Deputy Head Orderly (SCGH) 
Dininu Room Supervisor (PMH. 

KEMH and RPH) 
First Butcher 
First Cook (other hospitals) 
Head Orderly (Mt Henry) 
Housekeeper (Country Hospitals — 

under 20 beds) 
Head Gardener (PMH. Fremantle. 

SCGH and KEMH) 
Rehabilitation Assistants (ADA) 
Second Cook (RPH. SCGH. 

Fremantle. PMH. KEMH and 
Graylands) 

Senior Food Service Attendant 
(Hospitals with less than 100 
beds) 

First year of employment 419.20 
Second year of employment 425.10 
Third year of employment 

and thereafter 430.90 
Hospital Worker Level 10 

Assistant Housekeeper (SCGH) 
Cleaning Services Supervisor 

(Port Hedland) 
First Cook (RPH and SCGH) 
Head Orderly (KEMH) 
Housekeeper (Mt Henry and 

Pyrton) 
Housekeeper (Country Hospitals — 

20 beds and over) 
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Per Week 
S 

Laundry Supervisor (Narrogin) 
Senior Food Service Attendant 

(Flospitals with 100 or more 
beds) 

Tradesperson Cook 
First year of employment 428.70 
Second year of employment 432.90 
Third year of employment 

and thereafter 436.60 
Hospital Worker Level 11 

Assistant Head Orderly (RPH) 
Chef (other hospitals) 
Head Orderly (PMH. Fremantle. 

Sunset and RPH) 
Housekeeper (Olive Jones Nurses' 

Home) 
Housekeeper (Fremantle Hospital) 
Linen Room and Despatch 

Supervisor (Swanbourne/ 
Graylands) 

Linen Services Supervisor (PMH) 
Linen Supervisor (SCGH) 
First year of employment 448.70 
Second year of employment 454.80 
Third year of employment 

and thereafter 460.80 
Hospital Worker Level 12 

Chef (RPH and MHS) 
First year of employment 464.90 
Second year of employment 471.00 
Third year of employment 

and thereafter 477.30 
Hospital Worker Level 13 

Head Orderley (SCGH) 
First year of employment 489.20 
Second year of employment 495.50 
Third year of employment 502.30 

and thereafter 
(2) Junior Hospital Employees: The minimum 

rate of wage payable to junior employees shall be 
the following percentage of the prescribed wage 
during theTrst year of employment for an adult 
employee doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

(3) Telephonists and receptionists (Graylands): 
The rates payable from time to time to telephonists 
in the public service shall apply. 

(4) General Conditions. 
(a) Casual employees shall be paid at the rate 

of 20 per cent in addition to the rates 
herein prescribed. 

(b) Except where this clause specifies 
classifications which require the 
employee to be in charge of other 
employees, any employee who is placed 
in charge of: 

(i) not less than three and not more 
than 10 other employees shall be 
paid $ 13.90 per week in addition to 
the ordinary wage prescribed by 
this clause; 

(ii) more than 10 and not more than 20 
other employees shall be paid 
S20.90 per week in addition to the 
ordinary wage prescribed by this 
clause; 

460.80 

464.90 
471.00 

477.30 

489.20 
495.50 
502.30 

(iii) more than 20 other employees 
shall be paid S27.80 per week in 
addition to the ordinary wage 
prescribed by this clause. 

(c) In this clause the term 'year of employ- 
ment" shall mean year of employment 
with the employing hospital. 

(d) The rates herein prescribed shall be 
increased by the amount of any per- 
centage increase in wages awarded by the 
Western Australian Industrial Relations 
Commission to employees covered by 
this award. 
Where any increase in wages is not a 
percentage increase, the rates of wage 
shown in this award as relating to 
afternoon and night shift, permanent 
shift or weekend work or public holidays 
shall be adjusted to reflect the 
relationship which the additional 
payment bears to the amount of S442.65 
as at 1 July 1989. 

Schedule B. 
1. Clause 6.— Definitions: Delete this clause and 

insert the following in lieu:— 
6.—Definitions. 

(1) "Nursing Assistant" means an employee, 
other than one registered pursuant to the 
provisions of the Nurses' Act 1968 or one who is in 
training for the purpose of such registration, whose 
substantial employment in terms of the purpose to 
be achieved by it is the provision of nursing care to 
persons. 

(2) "Nursing Care" means: 
(a) giving assistance to a person who because 

of disability is unable to maintain his 
bodily needs without frequent assistance, 
or 

(b) carrying out tasks which are directly 
related to the maintenance of a person's 
bodily needs where that person because 
of disability is unable to carry out those 
tasks for himself, or 

(c) assisting a person registered pursuant to 
the provisions of the Nurses' Act 1968 to 
carry out the work described in 
paragraphs (a) or (b) hereof or any other 
work directly related to a person's care. 

The term does not include work related to a 
person's care where that work does not involve 
personal contact with that person. 

(3) "Enrolled Nurse Level One" means a 
Registered Enrolled Nurse registered as such 
pursuant to the Nurses' Act 1968 as amended. 

(4) "Enrolled Nurse Level Two" means a 
Registered Enrolled Nurse who:  

(a) has become proficient to do work deemed 
extraordinary by the employer or the 
Western Australian Industrial Relations 
Commission: or 

(b) has obtained a post basic certificate 
approved by the Nurses" Board of WA and 
he/she is required to use the knowledge 
gained in that certificate as part of his/her 
employment. 

(c) Provided that an Enrolled Nurse Level 
One who is considered proficient to 
operate a renal dialysis machine shall be 
deemed to be included in this 
classification while operating this 
machine. 
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(5) "Enrolled Nurse Level Three" means a 
Registered Enrolled Nurse who has been classified 
Special Class by the employer or by the Western 
Australian Industrial Relations Commission. 

(6) "Union" shall mean the Federated 
Miscellaneous Workers' Union of Australia. 
Hospital. Service and Miscellaneous WA 
Branch. 

(7) "Part-Time Employee" means an employee 
who regularly works less than an average of 38 
hours per week. 

(8) "Casual Employee" means an employee 
engaged by the day. 

(9) "Accrued Day(s) Off" means the paid day(s) 
off accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 7.— Hours of this award. 

2. Clause 11.—Public Holidays: Delete this clause 
and insert the following in lieu:— 

11.—Public Holidays. 
(1) An employee who works on any public 

holiday named herein shall be paid a loading of 
$5.83 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage for the 
time worked in ordinary hours on that day. 

(2) For the purposes of this clause the following 
days, or days observed in lieu thereof, shall be 
considered public holidays: New Year's Day. 
Australia Day. Good Friday. Easter Monday. 
Anzac Day. Labour Day. Foundation Day. 
Sovereign's Birthday. Christmas Day and Boxing 
Day. 

(3) Where any of the days referred to in 
subelause (2) of this clause falls on a Saturday or a 
Sunday the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on 
a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. 

(4) Where — 
(a) a day is proclaimed as a public holiday or 

as a public half holiday under section 7 of 
the Public and Bank Holidays Act 1972: 
and 

(b) that proclamation does not apply 
throughout the State or to the 
metropolitan area of the State, that day 
shall be a whole holiday for the purposes 
of this award within the district or locality 
specified in the proclamation. 

3. Clause 28.—Shift Work: Delete this clause and 
insert the following in lieu:— 

28.—Shift Work. 
(1) (a) Subject to subelause (2) of this clause 

where on any day an employee commences his/her 
ordinary hours of work before 4.00 a.m. or after 12 
noon, he/she shall be paid a loading of $1.46 per 
hour or pro rata for part thereof in addition to his/ 
her ordinary rate of wage. 

(b) The provisions of paragraph (a) of this 
subelause do not apply to an employee who on any 
day commences his/her ordinary hours of work 
after 12 noon and completes those hours before 
6.00 p.m. on that day. 

(c) Where an employee works a broken shift 
each portion of that shift shall be considered a 
separate shift for the purpose of this clause. 
Provided that a shift broken by a meal of one hour 
or less shall not constitute a broken shift. 

(2) (a) Aloadingof$2.18perhouror/>rora/afor 
part thereof shall be paid to an employee in 
addition to his/her ordinary rate of wage for time 
worked on permanent afternoon or night shift. 

(b) For the purpose of this subelause an 
employee shall be deemed to have been working 
permanent afternoon or night shift where such 
employee works that shift as part of a non-rotating 
roster. 

(3) Subject to the provisions of subelause (5) of 
this clause work performed during ordinary hours 
on the weekend shall in addition to the ordinary 
rate of wage attract a loading as follows: 

(a) Saturday — $5.83 per hour or pro rata for 
part thereof: 

(b) Sunday — $11.65 per hour or pro rata for 
part thereof. 

(c) The rates prescribed in this subelause 
shall be in substitution for and not 
cumulative on the rates prescribed in 
subclauses (1) and (2) of this clause. 

(4) Where an employee's rostered hours of duty 
in any day are extended by an early start or a late 
finish the shift work or weekend rates as the case 
may be shall be paid for such additional time 
worked in addition to any overtime payable under 
Clause 9.—Standby of this award. 

(5) Where the ordinary hours of work span 12 
midnight on a Friday night or Sunday night the 
additional payments for shift work and work 
during the weekend shall be made by calculating 
for each part of the shift according to the rate 
applicable for additional payment for shift work 
and work during the weekend as the case may 
be. 

4. Clause 31.—Wages: Delete this clause and insert 
the following in lieu thereof:— 

31—Wages. 
It is a term of this Award that the Union under- 

takes. until 1 July 1989 not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

An employer on whom this award or industrial 
agreement is binding shall not increase the rate of 
wage payable to an employee on 9 September 1988 
or otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

Per Week 
$ 

(1) Trainee Enrolled Nurse 
(under 21 years of age) 

First year of training 251.10 
Second year of training 292.80 

(2) Trainee Enrolled Nurse (Adult) 
First year of training 266.80 
Second year of training 304.00 

(3) Enrolled Nurse Level One 
First year of employment 393.60 
Second year of employment 398.50 
Third year of employment 

and thereafter 409.10 
(4) Enrolled Nurse Level Two 

First year of employment 402.20 
Second year of employment 407.10 
Third year of employment 

and thereafter 417.20 
(5) Enrolled Nurse Level Three 430.00 
(6) Nursing Assistant (at 19 years 

of age and over) 
First year of employment 358.20 
Second year of employment 368.30 
Third year of employment 

and thereafter 378.60 
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Nursing Assistant (under 19 years of age): 
The rate shall be a percentage of the total 
wage prescribed for a Nursing Assistant in 
his/her first year of employment in 
subclause (6) of this clause per week, as 
follows:— 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(a) A Trainee Enrolled Nurse who turns 21 
years of age during a particular year of 
training shall automatically move to 
the adult rate of pay appropriate to the 
year of training. 

(b) A Trainee Enrolled Nurse who has 
previously qualified as a Mothercraft 
Nurse shall be paid the "second year of 
tra i n i ng" rate of wage fro m h i s/her date 
of commencement. 

(c) The rate of wages prescribed in 
subclause (2) of this clause for Trainee 
Enrolled Nurses shall be varied so as to 
m aintain the relationship that exists as 
at the date of this Order with the rates 
prescribed for a Student Nurse in his/ 
her first and second years of service as 
contained in the Nurses' (Public 
Hospitals) Award No. 6 of 1968. 

A Nursing Assistant who has completed her 
first year of service and who is accepted for 
training as an Enrolled Nurse, shall be paid 
not less than she would have received had 
she continued as a Nursinsz Assistant. 

Commission deems it appropriate to 
include service with hospitals not 
respondent to this award. 

(b) Employees shall be paid the rates 
shown in this clause according to 
their year of employment calculated 
in accordance with the provisions of 
this subclause. Proof of previous 
service, if required by the employer, 
shall rest on the employee: provided 
that production of the certificate or 
certificates referred to in subclause 
(12) of this clause, shall be sufficient 
proof for the purpose of this 
paragraph. 

(c) Notwithstanding the provisions of 
paragraph (b) of this subclause. an 
Enrolled Nurse who successfully 
completes a re-registration course 
following a break in service shall 
commence employment on the rate 
prescribed as follows: 

(i) Five year break in service — at 
third year of employ ment rate 
provided that the first and 
second year of service rates 
have previously been 
attained. 

(ii) Six year but less than eight 
year break in service — at 
second year of employment 
rate. 

(iii) Greater than eight year break 
in service — at the first year of 
employment rate. 

(10) (a) Any employee who has passed the 
examination for registration 
prescribed by the Nurses" Board of WA 
shall for the purposes of this clause be 
deemed to be an Enrolled Nurse, 

(b) An Enrolled Nurse undergoing 
training in a post basic course 
approved by the Nurses' Board of WA. 
will be paid the "first year of 
employment" rate of wage for his/her 
appropriate classification level during 
the training period. 

(e) The ordinary rate of wage prescribed 
for an Enrolled Nurse in this clause 
shall be increased by S8.60 per week 
when a Registered Enrolled Nurse has 
obtained a second post basic certificate 
approved by the Nurses' Board of WA. 
and he/she is required to use the 
knowledge gained in that certificate as 
part of his/her employment. 

(11) When the term "year of employment" is 
used in this clause it shall mean all service 
whether full-time or part-time in any of the 
classifications contained in this award with 
any hospital covered by this award and 
shall be calculated in periods of completed 
months from the date of commencement of 
work covered by this award. Provided 
that:— 

(a) "Service" in this context shall have 
the same meaning as it does in the 
Long Service Leave conditions 
appropriate to the employee 
concerned. but confined to 
respondents to this award: except 
where the employer or the Western 
Australian Industrial Relations 

(12) Each employee whose service terminates 
shall at the time of termination be given a 
certificate signed by the employer in which 
shall be stated the name oft he employee, the 
period of service, whether the service was 
full-time or part-time and the classifications 
in this award in which work has been 
carried out. 

Provided that where an employee 
terminates without that employee having 
given the prescribed period of notice, the 
employer shall be under no obligation to 
provide the certificate at the time of 
termination. The employee shall, however, 
be entitled to request and receive the 
certificate at any time after the 
termination. 

(13) Minimum Wage: No employee employed 
under this award who is 21 years of age or 
over shall receive less than the minimum 
wage for males prescribed from time to time 
by the Western Australian Industrial 
Relations Commission. 

(14) Leading Hands shall be paid the ordinary- 
wage prescribed for the classification in 
which they are employed increased by: 

(a) S13.90 per week when in charge of 
notlessthanthreeand not morethan 
10 other employees; 

(b) $20.90 per week when in charge of 
more than 10 and not more than 20 
other employees: and 

(c) $27.80 per week when in charge of 
more than 20 employees. 

(15) The rates herein prescribed shall be 
increased by the amount of any percentage 
increase in wages awarded by the Western 
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Australian Industrial Relations 
Commission to employees covered by this 
award. 

Where any increase in wages is not a 
percentage increase, the rates of wages 
shown in this award as relating to afternoon 
and night shift, permanent shift or weekend 
work or public holidays shall be adjusted to 
reflect the relationship which the additional 
payment bears to the amount of$442.65 as at 
1 July 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, 

and 
The Hon Minister for Health and Others. 

No. 1672 of 1988. 
NURSES (PUBLIC HOSPITALS) 

AWARD 1988. AWARD No. A10 of 1986 
NURSES (COMMUNITY AND 
OCCUPATIONAL HEALTH) 

AWARD No. A26 of 1984 
NURSES (WELFARE AND CORRECTIONS) 

AWARD 1974. AWARD No. 3 of 1973. 
Nurses Public Health 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON 
COMMISSIONER J.A. NEGUS. 

26th day of June 1989. 

Order. 
HAVING heard Ms S.J. Ardern and with her Ms P. 
Murphy on behalf of the Applicant and Ms M.M. 
Kaempf on behalf of the Respondents to the 
Government Awards and Mr D.M. Jones intervening 
on behalf of the Confederation of Western Australian 
Industry (Inc), and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

(1) That the Nurses (Public Hospitals) Award 
1988. Award No. A10 of 1986 be varied in 
accordance with the following Schedule A and 
that such variation shall have effect from the 
beginning of the first pay period commencing 
on or after the 1st day of July 1989. 

(2) That the Nurses (Community and 
Occupational Health) Award No. A26 of 1984 
be varied in accordance with the following 
Schedule B and that such variation shall have 
effect from the beginning of the first pay 
period commencing on or after the 1st day of 
July 1989. 

(3) That the Nurses (Welfare and Corrections) 
Award 1974 Award No. 3 of 1973 be varied in 
accordance with the following Schedule C and 
that such variation shall have effect from the 
beginning of the first pay period commencing 
on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule A. 
Clause 10.—Wages and Allowances: Delete this 

clause and insert in lieu thereof the following: 
10.—Wages and Allowances. 

It is a term of this award that the Union under- 
takes. until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

An employer on whom this award or industrial 
agreement is binding shall not increase the rate of 
wage payable to an employee on 9 September 1988 
or otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

The following shall be the minimum weekly 
rates of wages payable to employees covered by this 
award. 

Per Week 
$ 

(1) Student Nurse 
(a) Adult 

First year of training 298.30 
Second year of training 348.20 
Third year of training 373.00 

Student under 21 years of 
age 

First year of training 248.40 
Second year of training 289.60 
Third year of training 342.70 
Fourth year of training 369.30 

(b) A student nurse who turns 21 years of 
age during a particular year of 
training shall automatically move to 
the adult rate of pay appropriate to 
the year of training, 

(c) An enrolled nurse, mothercraft 
nurse or dental nurse under 21 years 
of age undertaking general training 
shall in the first and second year be 
paid at the rate prescribed for a 
second year student under 21 years of 
age. 

(d) The rates of wages for student nurses 
shall be varied so as to maintain the 
percentage relationship between the 
rate for the registered general nurse 
first year and the rate now prescribed 
for a student nurse. 

(2) A registered nurse undertaking post basic 
training in a course leading to registration 
or a certificate endorsed by the Nurses' 
Board of Western Australia shall be paid at 
the rate prescribed in paragraph (a) of 
subclause (1) of Section A of this clause for 
the second year of experience or such higher 
rate commensurate with the pre-requisite 
experience for entry to a course. Provided 
that this subclause shall not operate so as to 
increase the rate of wage being paid to a 
nurse at the point of entry to such a 
course. 

(3) Registered Mothercraft Nurse 
Per Week 

$ 
First year 356.50 
Second year 363.90 
Third year 374.70 
Fourth year 385.80 
Fifth year and thereafter 396.70 
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Section A. 
Employees to whom the new career structure has 

been applied in accordance with the Definitions 
contained in section (1) of Clause 5.—Definitions 
of this award. 

(1) Registered General Nurses 

(h) For the purposes of paragraph (g) of 
this subclause. the non-teaching 
hospitals are classified as follows. 

(i) Group 3.1 

(a) Level 

(b) Level 2: 1 
-> 

(c) Level 3: 1 
i 

(d) Level 4: 1 
-> 

(e) Level 5: 1 
2 

(0 Classification 
in Levels 
Area Manager 
Clinical Instructor 
Clinical Nurse 
Clinical Nurse 

Specialist 
Co-ordinators — 

Clinical Nursing. 
Nursing Research 
and Nursing Staff 
Development 
— Royal Perth 
Hospital and Sir 
Charles Gairdner 
Hospital 
— Fremantle 
Hospital. King 
Edward Memorial 
Hospital. Princess 
Margaret Hospital 
— Mt Henry and 
Osborne Park 
— All other 
hospitals 

Nurse Educator 
Nurse Manager 
Nursing Researcher 
Registered Nurse 
Research Nurse 
Staff Development 

Educator 
Staff Development 

Nurse 
(g) Director of Nursing 

(Non-teaching 
Hospitals) 

Group 3.1 
3.2 
3.3 
4.1 
4.2 

. 5.1 
5.2 

Per Week 
S 

428.20 
442.60 
459.90 
489.20 
503.80 
520.80 
540.50 
573.30 
588.60 
610.40 
621.30 
666.30 
682.50 
697.70 
713.90 
741.60 
763.40 
807.00 
829.00 
850.80 
883.50 
883.50 
941.60 

Level Increment 
Points 

2 1 to 4 
2 1 to 4 
2 1 to 4 

5 and 6 

4 3 and 4 

4 2 and 3 

4 1 and 2 
3 1 to 4 
3 1 to 4 
3 1 to 4 
1 1 to 7 
2 1 to 4 

Bcvcrlcv Kellerberrin Northampton 
Boddingion Kojonup Pemherton 
Boyup Brook Kondinin PingelK 
Bruce Rock Kununoppin Quairading 
Corriuin Merredin Raxcnsthorpc 
Cundcrdin Moora Southern Cross 
Dalwullinu Moraua Three Springs 
Don nybrook Mount Barker Wongan Hills 
Dumblcyung Mullcxya Wooroloo 
Exmouth Nannup Wyalkatchem 
Gnowangerup Narembeen Yarloop 
Goomailinu Norseman York 
Har\e\ 

fn) Group 3.2 
Augusta Lake Grace Numbala Nung; 
Bridgclown La\crton Onslow 
Denmark Leonora Paraburdoo 
Fitzrov Margaret Rixer Tom Price 

Cro.ssinu Meekatharra Wagin 
Halls Creek Newman Wyndham 
Katanning 

(iii) Group 3.3 
Broome Lsperancc 
Bussellon Kununurra Wickham 

Manjimup 
Collie Niehol Bay 

(h) Group4.1 
Carnar\ on 
Kalamunda 
Narrogin 
Northam 
Pinjarra 
Rockingham 

Kuinana 
Suiisei 

{\) Group 4.2 
Derby 
Gcral'dton 
Port Hedland 
Wanneroo 

(\i) Group 5.1 
Albany 
Arniadalc 
Bunbury Swan Districts 
Kalgooriie 

(yii) Group 5.2 
Ml Henry Osborne Park 

(2) (a) Subject to the provisions of paragraphs 
(b). (c) and (d) of this subclause. an employee 
promoted to a position classified Level 2 (other than 
a Clinical Nurse Level 2). 3. 4 or 5 shall not be 
confirmed in the position until that employee has 
satisfied a peer assessment panel of his/her 
competency at that level. 

(b) A Level 1 Registered Nurse may be 
reclassified to Level 2 Clinical Nurse after having 
gained the required qualifications and experience 
and after successfully completing a peer review 
assessment. 

(c) Notwithstanding paragraph (a) of this 
subclause. the provisions of the Industrial 
Relations Act Part IIA Constituent Authorities. 
Division 4 — Promotions Appeal Boards shall 
apply. 

(d) The provisions of subparagraphs (a), (b) and 
(c) of this subclause only apply to employees 
engaged at Sir Charles Gairdner Hospital. Royal 
Perth Hospital. Fremantle Hospital. King Edward 
Memorial Hospital and Princess Margaret 
Hospital. Confirmation and reclassification in all 
other hospitals shall be by an arrangement as 
agreed between the employer and the union. 

(3) (a) Progression through the increments for a 
registered nurse classified at Level 1 shall occur by 
annual increments. 

(b) Progression for all other classifications for 
which there is more than one wage point, shall be by 
annual increments, subject to a satisfactory 
performance appraisal. 

(4) Where an employee is appointed to a 
position, previous relevant nursing experience at 
that level, or in a similar level under a differing 
career structure, shall be taken into account for 
determining the appropriate increment level. 
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Experience shall include the time spent in 
hospital based post basic courses, and includes 
midwifery and psychiatric training. 

(5) The onus of proof of previous experience 
shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five years 
shall commence at the first increment of Level 1 for 
a period of three months. During this time the 
employee shall be reviewed by a peer assessment 
panel. Upon satisfactory review she/he shall move 
to a level and increment as determined by the 
panel's assessment. An employee who fails to 
satisfy the panel of her/his competency to progress 
through the Level 1 increments or into another 
level as the case may be. may apply for reassess- 
ment by a peer assessment panel after a period of 12 
months from the date of employment. 

Section B. 
Employees to whom the new career structure has 

not been applied and who are employed in the 
classifications defined in section 2 of Clause 5.— 
Definitions of this award. 

(1) Registered General Nurse 
(a) Registered General Nurses 

Previous Scale New Scale 

Per Week 
$ 

First year 415.10 
Second year 428.50 
Third year 446.50 
Fourth year 465.30 
Fifth year 479.60 
Sixth year 496.30 
Thereafter 515.60 
Provided that a registered general 
nurse who is in charge of a ward, 
department or floor during the off 
duty period of a charge nurse, in 
addition to the appropriate weekly 
wage prescribed for the classifica- 
tion of "Registered General Nurse" 
shll be paid an allowance equivalent 
to the difference between the 
ordinary daily rate of a registered 
general nurse on the thereafter rate 
and the ordinary daily rate of a first 
year charge nurse. 

For the purpose of this provision, 
"off duty period" shall mean the 
period of time between the termina- 
tion of duty on one shift and the 
commencement of duty on the next 
succeeding shift. It shall not include 
time off on account of meal breaks, 
rest periods or rostered days off 
duty. 

(b) Charge Nurse or Clinical Instructor 
or Extended Care Nurse: Years of 
experience as such in either 
classification: 

Per Week 
$ 

First year 541.30 
Second year 551.00 
Third year 560.60 
Fourth year and 

thereafter 570.20 
For the purpose of relating service in 
this classification under the replaced 
award to the provisions of this 
subclause the following conversion 
scale shall apply. 

First and second year = First year 
Third year = Second year 
Fourth year =Thirdyear 
Fifth year and = Fourth year 

thereafter ' and 
thereafter 

Provided that a registered general 
nurse who is appointed in charge of 
an intensive care unit, coronary care 
unit or dialysis unit, or of a ward, 
theatre or department in a teaching 
hospital shall be paid at the rate of 
$11.00 per week and in a training 
school at the rate of $6.00 per week in 
addition to the appropriate wage rate 
prescribed for a charge nurse. 
Experience as a charge nurse shall be 
counted as experience as a clinical 
instructor and vice versa. 

(c) Nurse Educator or. Supervisory 
Nurse 

Per Week 

First year 
Second year 
Thereafter 

570.50 
594.70 
614.10 

(d) Night Nurse in Charge or Assistant 
Matron. Average occupied beds — 

Under 10 510.50 
10 and under 31 546.20 
31 and under 71 594.70 
71 and under 171 614.10 
171 and under 251 632.80 
251 and under 351 652.00 
351 and under 451 670.60 
451 and over 694.40 

(e) Senior Nurse Educator 
First year 645.50 
Second year 661.20 
Thereafter 676.80 

(0 Deputy Principal Nurse Educator 
where the establishment of Nurse 
Educator is: 

Per Week 

Ten and under 
More than 10 

692.50 
734.10 

(g) Principal Nurse Educator where the 
establishment of Nurse Educators 

Ten and under 
More than 10 

764.10 
813.50 

(h) Deputy Matron. Average occupied 
beds — 

Under 71 645.70 
71 and under 171 696.60 
171 and under 251 731.20 
351 and under 451 763.30 

(i) Matron. Average occupied beds — 
Under 10 655.90 
10 and under 31 696.60 
31 and under 71 731.20 
71 and under 171 813.30 
171 and under 251 851.90 
351 and under 451 926.90 

(6) Allowances: In addition to the wages 
prescribed in this clause, allowances as set out 
hereunder shall be paid to employees. 

(a) A nurse holding a post graduation 
diploma or degree obtained from a 
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recognised college of nursing, university 
or college of advanced education and 
required in her/his employment. 

(i) Six months'study 18.80 
(ii) 12 months'study 31.50 

(b) An employee holding a post basic- 
certificate endorsed by the Nurses' Board 
of WA and required in her/his employ- 
ment. 

(i) Six months" study 10.50 
(ii) 12 months" study 14.60 

(c) (i) Employees who qualify for the 
allowances as prescribed in (a) 
and (b)ofthissubclauseshall have 
the aggregate of allowances 
received reduced by the amount of 
S 14.60 per week. 

(ii) The provisions of (c)(i) shall not 
apply to employees holding a mid- 
wifery post basic certificate 
endorsed by the Nurses' Board of 
WA and required in employment 
or to employees at Level 1 
increments 1.2 and 3 as prescribed 
in section A of this clause. 

(iii) The allowances prescribed in (a) 
and (b) of this subclause shall not 
reflect state wage decision 
increases. 

(d) A DirectorofNursingofa hospital where 
no medical practitioner resides within 
nine miles of the hospital 

Per Week 
S 

14.20 
(e) A nurse in charge of a clinic for venereal 

diseases 
9.00 

Appendix D: Insert this Appendix. 
Appendix D. 

(1) The parties are committed to a review of the 
present rostering arrangements as part of the four 
per cent second tier agreement. 

(2) Further to the above, the acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to 
improve productivity and efficiency in the 
workplace and enhance patient care. 

(3) The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
dayineach cycle as day off and paid foras 
though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be taken 
as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximumof 12 days off in each 12month 
period. 

(e) any method as agreed between the 
employer and the union. 

The examination of any rostering arrangements 
shall be consistent with the consultative, 
implementation and evaluation guidelines of the 
Rostering Steering Committee. 

(4) (a) The proposed roster variations for each 
site or subsite shall be explained to the employees 
concerned and to the union who will consider 
them. 

(b) The affected parties (i.e. site management 
and employees) will then consult with each other 
with a view to agreeing to the proposed roster. 

(5) Where agreement cannot be reached, the 
issues will be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and. if necessary, arbitration. 

Schedule B. 
Clause 10.—Rates of Pay: Delete this clause and 

insert the following in lieu: 
10.—Rates of Pay. 

(1) Enrolled Nurses shall be paid the following 
rates:— 

Per Week 
S 

First year 378.60 
Second year 383.50 
Third year 394.10 
Special Classification 415.00 

Nurse Grade 1: The appointment of "Special 
Classification" shall be at the discretion of the 
employer which may be exercised to recognised 
special skills or responsibilities not usually 
required of an enrolled nurse. 

(2) The following rates shall be applied to 
community and occupational health nurses and 
other than those referred to in subclauses (3) and 
(4) of this clause. 

Per Week 
S 

Level 1 610.40 
2 621.30 
3 635.90 
4 666.30 
5 682.50 
6 697.70 
7 713.90 
8 730.80 
9 760.00 
10 807.00 

Note: 
1. A registered nurse shall enter the service 

at Level 1 and shall proceed by annual 
increments to Level 3 unless otherwise 
specified in this subclause. 

2. A registered nurse with one post basic 
certificate shall enter the service at Level 2 
and shall proceed by annual increments 
to Level 4. 

3. A registered nurse with two post basic 
certificates shall enter the service at Level 
2 and shall proceed by annual increments 
to Level 7. 

4. A registered nurse with a post basic- 
tertiary nursing qualification from a 
university or college of advanced 
education shall enter the service at Level 4 
and proceed by annual increments to 
Level 8. 
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5. A registered nurse appointed to provide 
the Staff Development programmes to 
the service shall enter at Level 8 and 
proceed by annual increments to Level 
10. 

6. Where an employee who is designated 
"Senior Nurse" by the employer has not 
reached the penultimate increment of 
that employer's range, that employee 
shall nevertheless be paid at that rate plus 
4.5 per cent whilst so designated. 
Advancementto the final incrementshall 
occur in the same manner as would have 
been the case if the employee had not 
been designated as senior nurse and if the 
employee is still so designated. 4.5 per 
cent shall be added to the final 
increment. 

7. An employee who is designated as "Nurse 
in Charge" shall receive an allowance 
equal to 4.5 per cent of her ordinary base 
wage whilst so designated. 

8. The determination of salary range within 
these levels shall be at the discretion of the 
employer and will have regard for the 
qualification(s) required by the employer 
and used in the employee's 
employment. 

(3) The following rates shall be applied to 
community nurses employed in a school or schools 
(School Nurse) who are not required to work 
during school vacations: Provided that these rates 
shall operate from the commencement of the 1989 
school year. 

Per Week 
$ 

Level 1 567.50 
2 577.60 
3 591.20 
4 619.50 
5 634.50 
6 648.70 
7 663.70 
8 679.40 

1. A registered nurse shall enter the service 
at Level 1 and shall proceed by annual 
increments to Level 3 unless otherwise 
specified in this subclause. 

2. A registered nurse with one post basic 
certificate shall enter the service at Level 2 
and shall proceed by annual increments 
to Level 4. 

3. A registered nurse with two post basic 
certificates shall enter the service at Level 
2 and shall proceed by annual increments 
to Level 7. 

4. A registered nurse with a post basic 
tertiary nursing qualification from a 
university or college of advanced 
education shall enter the service at Level 4 
and proceed by annual increments to 
Level 8. 

5. An employee who is designated as "Nurse 
in Charge" shall receive an allowance 
equal to 4.5 per cent of her ordinary base 
wage whilst so designated. 

6. Where an employee who is designated 
"Senior Nurse" by the employer has not 
reached the penultimate increment of 
that employer's range, that employee 
shall nevertheless be paid at that rate plus 
4.5 per cent whilst so designated. 

Advancement to the final increment shall 
occur in the same manner as would have 
been the case if the employee had not 
been designated as senior nurse and if the 
employee is still so designated. 4.5 per 
cent shall be added to the final 
increment. 

7. The determination of salary range within 
these levels shall be at the discretion of the 
employer and will have regard for the 
qualification(s) required by the employer 
and used in the employee's 
employment. 

Nurse Grade 2. 
(4) The following rates shall be applied to nurses 

employed in the following classifications:— 
Per Week 

$ 
Level 1 756.20 

2 780.30 
3 823.90 
4 853.10 
5 867.70 
6 896.90 
7 900.40 
8 929.60 

Note: Nurses shall be classified at each level as 
follows:— 
Level 1: District Nursing Supervisor with two post 

basic certificates. 
Level 2: District Nursing Supervisor with post 

basic tertiary nursing qualifications from a 
university or college of advanced education. 
Deputy Director Community Nursing (Eastern 
Goldfields. Pilbara. Central Region) with two 
post basic certificates. 
Deputy Director Community Nursing (Eastern 
Goldfields. Pilbara. Central Region) with post 
basic tertiary nursing qualifications from a 
university or college of advanced education. 

Level 3: District Nursing Supervisor with two post 
basic certificates and post basic tertiary nursing 
qualifications from a university or college of 
advanced education. 
Director Community Nursing (Eastern Gold- 
fields. Pilbara. Central Region) with two post 
basic certificates. 
Deputy Director Community Nursing (Metro- 
politan. South West. Kimberley) with two post 
basic certificates. 
Occupational Health Supervisor with two post 
basic certificates. 
Deputy Director Community Nursing (Eastern 
Goldfields. Pilbara. Central Region) with two 
post basic certificates and post basic tertiary 
nursing qualifications from a university or 
college of advanced education. 
Director Community Nursing (Eastern Gold- 
fields. Pilbara. Central Region) with post basic 
tertiary nursing qualifications from a university 
or college of advanced education. 
Deputy Director Community Nursing (Metro- 
politan, South West. Kimberley) with post basic 
tertiary nursing qualifications from a university 
or college of advanced education. 
Occupational Health Supervisor with post basic 
tertiary nursing qualifications from a university 
or college of advanced education. 

Level 4: Director Community Nursing (Eastern' 
Goldfields. Pilbara, Central Region) with two 
post basic certificates and post basic tertiary 
nursing qualifications from a university or 
college of advanced education. 
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Deputy Director Community Nursing (Metro- 
politan. South West. Kimberley) with two post 
basic certificates and post basic tertiary nursing 
qualifications from a university or college of 
advanced education. 
Occupational Health Supervisor with two post 
basic certificates and post basic tertiary nursing 
qualifications from a university or college of 
advanced education. 

Level 5: Director of Community Nursing (South 
West, Kimberley) with two post basic 
certificates. 
Director Community Nursing (South West. 
Kimberley) with post basic tertiary nursing 
qualifications from a university or college of 
advanced education. 

Level 6: Director Community Nursing (South 
West. Kimberley) with two post basic certificates 
and post basic tertiary nursing qualifications 
from a university or college of advanced 
education. 

Level 7: Director Community Nursing (Metro- 
politan) with two post basic certificates. 
Director Community Nursing (Metropolitan) 
with post basic tertiary nursing qualifications 
from a university or college of advanced 
education. 

Level 8: Director Community Nursing (Metro- 
politan) with two post basic certificates and post 
basic tertiary nursing qualifications from a 
university or college of advanced education. 

Schedule C. 
Clause 19.—Rates of Pay: Delete this clause and 

insert in lieu the following: 
19.—Wages. 

The minimum rate of wages per week payable 
under this award shall be as follows: 

Per Week 
S 

Level 1 610.40 
2 621.30 
3 635.90 
4 666.30 
5 682.50 
6 697.70 
7 713.90 
8 730.80 

A registered nurse shall enter the service 
at Level 1 and shall proceed by annual 
increments to Level 3 unless otherwise 
specified in this subclause. 
A registered nurse with one post basic 
certificate shall enter the service at Level 2 
and shall proceed by annual increments 
to Level 4. 
A registered nurse with two post basic 
certificates shall enter the service at Level 
2 and shall proceed by annual increments 
to Level 7. 
A registered nurse with a post basic 
tertiary nursing qualification from a 
university or college of advanced 
education shall enter the service at Level 4 
and proceed by annual increments to 
Level 8. 
Where an employee who is designated 
"Senior Nurse" by the employer has not 
reached the penultimate increment of 

that employee's range, that employee 
shall nevertheless be paid at that rate plus 
4.5 per cent whilst so designated. 
Advancement to the final increment shall 
occur in the same manner as would have 
been the case if the employee had not 
been designated as senior nurse and if the 
employee is still so designated. 4.5 per 
cent shall be added to the final 
increment. 
The determination of salary range within 
these levels shall be at the discretion of the 
employer and will have regard for the 
qualification(s) required by the employer 
and used in the employee's 
employment. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

West Australian Theatrical and Amusement 
Employees Association (Union of Employees) 

and 
Perth Theatre Trust. 

No. C330 of 1989. 
THEATRICAL EMPLOYEES (PERTH 

THEATRE TRUST) AWARD No. A9 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER S.A. KENNEDY. 

21st day of June 1989. 

Order. 
WHEREAS the applicant Union sought the assistance 
of the Commission on the 28th day of April 1989 in 
conciliation proceedings to resolve an industrial 
matter; and whereas the matter has been variously 
before the Commission in conciliation proceedings 
held on the 27th day of April 1989. the 28th day of April 
1989. the 8th day of May 1989. the 11th day of May 1989 
and the 12th day of May 1989; and whereas the 
respondent has maintained that it agrees in principle 
that the industrial matter the subject of the application 
should be addressed provided that any remedy is 
appropriate and does not contravene the Wage Fixing 
Principles; and whereas the matter has been reallocated 
to the Commission in Court Session and a conference 
convened on the 18th day of May 1989 to which the 
section 50 parties were invited to attend; and whereas 
the parties are committed to discussions on 
restructuring the relevant Award and have commenced 
such discussions and the Commission in Court Session 
is satisfied that these are being pursued expeditiously; 
and whereas the parties have co-operated in a 
preliminary survey of the actual rates applying to the 
relevant classifications in the theatrical industry in 
Australia, agree on the detail of that survey, and have 
satisfied the Commission in Court Session as to its 
accuracy and components; and whereas the 
Commission in Court Session has had regard for the 
transcript of proceedings and decisions on over award 
payments in relation to the Federal award since 1983 
with which this Award has traditionally had a nexus; 
and whereas it is clear that the actual rates applying 
under this Award reveal significant differences which 
should be addressed as soon as possible in accord with 
the objects of the Act and having regard for the Wage 
Fixing Principles; and whereas the parties have agreed 
that the longer term remedy should be through 
restructuring the relevant Award, and are agreed on 
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pursuing that course so far as is possible before 
pursuing any other avenue; and whereas the parties 
have agreed to regularly report to the Commission on 
the progress of such discussions and the first such 
report shall be within two months of this order; and 
whereas the Commission in Court Session having 
regard for the Wage Fixing Principles and the objects of 
the Industrial Relations Act 1979 and all the 
circumstances of this matter is satisfied that the 
industrial matter should be addressed on an interim 
basis to enable that process to continue; and whereas 
the parties agree that the terms of this Order shall be of 
an interim nature pending the outcome of their 
negotiations to implement Structural Efficiency; shall 
not be construed as disposing of any claim for 
variations to the relevant Award rates; shall not be used 
to offset any general increases in wage rates which may 
be awarded by the Western Australian Industrial 
Relations Commission: but shall be liable to 
absorption in appropriate circumstances; now 
therefore I the undersigned, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 
and by consent do hereby order — 

That employees covered by the terms of the 
Theatrical Employees (Perth Theatre Trust) Award 
No. A9 of 1983 shall be paid weekly in addition to 
the rates prescribed therein a sum equivalent to 
10.6 per cent of those rates with effect from the 
beginning of the first pay period commencing on 
or after the 1st day of May 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Dianella Hotel and Others 
and 

Federated Clerks" Union of Australia 
Industrial Union of Workers. WA Branch. 

No. 667 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
2nd day of June 1989. 

Application for stay — 38 hour week granted to clerical 
workers — respondent deprived of fruits of 
litigation — 38 hour week industrial standard — 
timing and method of implementing 38 hour week 
at issue — applicant failed to comply with order of 
Commission — balance of convenience —applica- 
tion dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
applicants pursuant to the Industrial Relations Act 
1979 (as amended) in this matter for a sfay of an order 
made by the Commission on 2 November 1988. The 
application is by a list of 21 applicants named in 
Schedule A to the notice of appeal herein. 

The application is based on the following:— 
(1) That the grounds of appeal disclose that 

serious issues of fact and law are to be 
determined in the appeal that bear upon the 
form of the implementation of a shorter 
working week, and the "offsets" required to 
justify the granting of such provisions. 

(2) The balance of convenience lies with the 
employers since complying with the order 
may prejudice their business operations in the 
event that the appeal is successful and the 
matter remitted to the Commission for further 
hearing and determination. 

(3) The operative date of the order is the first pay 
period commencing on or after 14 May 1989. 

The notice of application was received in the 
Commission on 5 May 1989. The appeal is dated 26 
April 1989. 

The application was opposed by the respondent 
union in terms of an answer and counter-proposal filed 
herein which alleges that as well as a number of 
procedural matters that there is no serious question to 
be determined and there is no sufficiently strong or 
serious case to be tried to justify the granting of a 
stay. 

It was asserted for the respondent that there are no 
special circumstances in the sense used by the 
Commission in 65 WAIG 2052 and 66 WAIG 16 relating 
to this application. 

In addition, it was asserted that the balance of 
convenience does not lie with the employers 
because:— 

(1) The 38 hour week is now an industrial 
standard, with this particular group of workers 
being the only group out of all other clerical 
workers not to be enjoying the 38 hour week. 

(2) The clerical workers should not be deprived of 
the fruits of their litigation. With a large 
number of clerical workers enjoying the 38 
hour week or better for a number of years, this 
particular group has waited long enough. 

(3) The applicants are ultimately seeking a more 
flexible method of implementing the 38 hour 
week and there is no justifiable reason why the 
ordered method of working a 38 hour week 
cannot be altered to comply with the new 
order, if any. 

(4) The decision isprimafacie right and should be 
sustained until shown to be wrong. 

I should advise that Mr A.J. Boys sought to intervene 
on behalfof the Association of Licensed Clubs. In view 
of the fact that the clubs were respondents, and. because 
this was a matter of an interim nature. I was not 
disposed to grant it leave to intervene at this time. In 
addition, there were no warrants for Mr Boys to 
appear. 

The point at issue here was that the 38 hour week was 
a de facto principle and the employers could not 
reasonably expect that the 38 hour week would not be 
granted by the Commission. Therefore the impending 
granting of a 38 hour week had arisen, but the 
applicants' position was that it was not proper at that 
particular time to grant it. It was submitted that there 
had been a denial of natural justice because the 
Commission failed to take into consideration in its final 
decision of 4 April 1989 the right of the applicants to be 
heard and to "round off" their argument in a way which 
would be consistent with the respondent's recognition 
by virtue of the decision dated 2 November 1988 that the 
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38 hour week was a de facto standard and would be 
granted by the Commission. Principles that apply are as 
follows:— 

(1) The applicants for a stay must establish that 
the balance of convenience favours it. 

(2) The applicants for a stay must establish that 
there is a serious issue to be tried upon 
appeal. 

Inherent in all of this is the well established 
principle, that is of course that a successful 
party is entitled to the fruits of his/her or its 
judgment. 

There is a full dissertation on those principles in 
Perth Finishina College Pty Ltd v. Susan Watts 69 
WAIG 533 (see also RRIA v. AMWSU and Others 69 
WAIG 532). 

It was submitted by Mr Jones that there were only 350 
clerks involved, and this was disputed by Mr Bartlett 
who appeared for the respondent union in this matter: 
and who asserted that there were probably 1 000 and 
perhaps 1 500. The number involved is not necessarily 
material at all. 

It was also submitted that the order made at first 
instance had not as yet been complied with, and that the 
employers were in fact in breach of the order in not 
implementing a 38 hour week. Indeed they had been 
advised not to apply the order until the appeal is heard 
and determined. 

It was submitted that the order, in short, provides that 
the employee agrees that the employer must implement 
a 38 hour week on a rostered day off system whereby the 
employee gets a rostered day off after each 19 days of 
work, each day being of eight hours, so he would get the 
twentieth day off. 

Thus, if the order is allowed to live according to its 
terms and those working hour systems are put into place 
by the employers who are respondents to the award, it 
was submitted that there would be some difficulty in 
changing even if there were a successful appeal. 

It was also submitted that the appeal is listed to be 
heard by the Full Bench of the Commission on 13 June 
1989 and there ought not to be any substantive delays in 
the hearing of the appeal. If the appeal were successful 
the matter would be remitted to the Commission for 
further hearing. 

It was submitted by Mr Bartlett that the addresses of 
the applicants were not provided in the application in 
accordance with regulations 8(1) and (2). 

Mr Bartlett did not vigorously pursue the allegation 
that the appeal was out of time. 

It was further submitted that the allegation of the 
denial of natural justice had at law no substance and 
that the matter was fully argued on 11 October 1988 and 
that all parties were given opportunities to either fully 
argue their case on 11 October 1988 or to outline the 
progression that had taken place. It was submitted by 
Mr Bartlett that the employers had changed their 
position on a number of occasions and did not argue 
very strongly for any suitable offsets. 

In relation to the question of the balance of 
convenience, it was submitted that:— 

(1) The 38 hour week is an industrial standard. 
(2) Clerical workers should not be deprived of the 

fruits of their litigation, the application having 
been filed in 1985. 

(3) The applicants recognise the 38 hour week to 
be a standard and.the main argument is on the 
basis of its timing. 

It was also submitted that the order offers flexibility to 
employers by providing four methods of implementing 
the 38 hour week. 

1955 

It was further submitted that the employers were 
showing total disregard for the Commission in 
remaining in breach of the order. A number of 
authorities were submitted in support of this. It was 
submitted that because of the flexibility of the order, the 
employers businesses would not be prejudiced because 
they already had the opportunity of reaching an 
agreement with the employees on the method of 
implementing the 38 hour week, and thus, these 
circumstances were distinguishable from where an 
amount of money was ordered to be paid. 

I must say that whilst a failure to comply with an 
order would not always be a ground for refusing an 
application for a stay pending appeal, that that 
generally ought to be so. 

What is occurring here is an application to the 
Commission to exercise its discretion in favour of the 
applicants who decline to comply with an order of the 
Commission. 

It would be neither an act of equity or good 
conscience to exercise, in this case, my discretion in 
favour of the applicants when they are deciding not to 
comply with an order of the Commission. 

Further, so far as one can comprehend it at this stage 
of proceedings, the dispute is not as to whether the 
settled industrial fact of the 38 hour week is to apply to 
these workers, but as to when this might occur, and 
perhaps, what offsets might be achieved. In addition. I 
am not persuaded because of the apparent flexibility of 
38 hour week rostering available that any real harm or 
inconvenience will be occasioned to the applicants' 
businesses. Indeed, my views in that respect are fortified 
by the fact that the point at issue was not whether but 
when the 38 hour week would be introduced. 

The balance of convenience has not been established 
in favour of the applicants, in any event, bearing in 
mind that the successful litigant is entitled to the fruits 
of his or her judgment. 

As to the question of whether there is a serious issue to 
be tried. I would not wish to consider that in any detail 
so as to pre-empt the appeal. I do not need to on this 
occasion. 

For the reasons set out above. I exercise my discretion 
not to grant a stay. 

The application will be dismissed. 
Order accordingly. 

Appearances: Mr D. Jones for the applicants. 
Mr G. Bartlett for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Dianella Hotel and Others 
and 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch. 

No. 667 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
23rd day of May 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 22nd day of May 1989 and having heard Mr D.Jones 
on behalf of the applicants and MrG. Bartlett on behalf 
of the respondent and having reserved judgment in the 
matter and judgment having been delivered on the 23rd 
day of May 1989 wherein I dismissed the application 
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and undertook to give reasons therefore, it is this day. 
the 23rd day of May 1989 ordered that the application be 
dismissed. 

(Sgd.) PJ. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Manfal Pty Ltd as Trustee of 
The Mansard Trust 

and 
Richard Vincent Wright. 

No. 718 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
2nd day of June 1989. 

Application for stay pending appeal — unfairdismissal 
— re-employment ordered — respondent denied 
fruits of successful litigation — balance of 
convenience — seriousness of issue to be tried — 
application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
applicant for the stay of an order made by the 
Commission constituted by a single Commissioner on 
3 May 1989. whereby it was ordered that the respondent 
should within 21 days of the date of the order re-employ 
the applicant (the respondent in these proceedings) in 
the calling of Production Officer and pay him salaries 
from the date of the dismissal, namely 8 November 1988 
until the date of re-employment, less the amount of any 
moneys earned by the applicant or paid to him by any 
Government agency during that period. 

There was also an order that the contract of 
employment of Mr Wright upon such re-employment 
shall be deemed to be continuous since its inception on 
7 March 1988 in an order that there be liberty to 
apply. 

This application was made by virtue of section 49(11) 
of the Industrial Relations Act 1979 (as amended). The 
application was filed in the Commission on 17 May 
1989. It does not set out the grounds on which it is 
based. 

The notice of appeal was filed on 9 May 1989 and sets 
out grounds of appeal, alleging, in summary:— 

(1) That the Commission's finding that the 
established disciplinary procedure was not 
followed contrary to evidence capable of 
supporting a finding that the respondent had 
in fact received fair warning. 

(2) The Commissioner misdirected himself as to 
the test to be applied in considering a number 
of matters. 

(3) The Commissioner held that the established 
disciplinary procedure had not been 
followed. 

(4) The Commissioner erred in ordering 
reinstatement as a remedy for various 
reasons. 

It is for the applicant under section 49( 11) to establish 
that the Commission should intervene and grant a stay. 
There are two ingredients, both of wbich must be 
established. Firstly there must be a serious issue to be 
tried and secondly that the balance of convenience 
favours an order for a stay as applied for. Fundamental 

to the question is the principle that the successful 
litigant should not be deprived of the fruits of his/her 
judgment (see Perth Finishing College Pty Ltd v. Susan 
Watts 69 WAIG 533). 

It was submitted by Mr Sher for the applicant that no 
great prejudice could be caused if the order was stayed, 
and. that if the appeal were successful, it would render 
the appeal nugatory, were there a reinstatement. 

It was also submitted that this was a clear case where 
convenience dictated that the status quo remain. 

It was submitted by Mr Hocking who appeared for 
the respondent that this was a discretionary matter that 
the tests were as I have set out above and that a court 
should not lightly deprive a successful litigant of the 
fruits of litigation. Such a grant should only be in 
exceptional circumstances. 

It was submitted that the applicant had failed to 
comply with regulations by failing to file an appeal 
book as required by regulation 29( 10) or to comply with 
29(12). 

Indeed it was submitted that the appeal was not 
serious but a delaying of the inevitable. It was also 
submitted that there was not a serious issue to be tried, 
because questions of warnings and disciplinary 
proceedings were not new issues. 

It was submitted that there was not a serious question 
to be tried because an unlawful dismissal is a very 
persuasive factor in the consideration of whether the 
dismissal is fair or unfair, and had occurred. I was 
referred to Lumsden v. W. Woodroffe Pty Ltd 46 SAIR 
211.1 was also referred to RRIA v. AMWSU 68 WAIG 
1709 (Stott's Case) where O'Dea P. dealt with an 
application for stay in a matter where an order for 
reinstatement had been made. His Honour said at page 
1710:— 

The generality of asserting the difficulty of 
recovering moneys from employees in such cases is 
not in the least impressive. There is before me no 
information about the particular employee which 
would lead me to believe that it might be difficult to 
recover moneys paid to him. The Appellant. I 
think, needs to show that the normal commercial 
means of recovering moneys are likely to be 
unsuccessful. Certainly the Industrial Relations 
Act provides no method of recovery of moneys but 
in that respect it is no different from any other 
situation in which, as a result of a favourable 
judgment, moneys will have to be paid over and 
may have to be recovered. I am frankly not in the 
least impressed by the difficulties in that respect 
which the Company asserts particularly as it is 
asserted in the generality and without any 
particular reference to the ability of Mr Stott 
should moneys be required to be recovered from 
him. 

Accordingly I find in those grounds no basis for 
holding that there is inconvenience, or 
disproportionate inconvenience, to the Company. 
Similarly I take that view with regard to the 
question of re-employment and the disruptive 
effect on the work schedule, particularly as it must 
be recognised the disruptive effect to the employee 
who is without his means of livelihood and kept 
from it notwithstanding an Order in his favour 
requiring that he be re-employed, which ought to 
have operated, in terms, 'forthwith' some weeks 
ago. 

The balance of convenience involves an evaluation 
by the President of the relative positions of the parties in 
terms of their convenience. In this case, the order was 
made on 3 May 1989. In my opinion, the applicant 
whose duty it is to establish it. has not established that 
there is a serious matter to be tried on the arguments 
before me. Certainly it has not established that the 
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balance of convenience favours it. for the reasons 
advanced in Stott's Case (op. cit.) which reasons, as 
quoted. I adopt here what was said in Stott's Case (op. 
cit.) which answers Mr Sher's arguments. Nothing was 
said or drawn to my attention to make me decide 
otherwise on that basis. Put shortly, the applicant on the 
principles set out above has not established that 1 
should exercise my discretion in its favour. In addition, 
the applicant (although on its own this could not be 
fatal), had showed little attention to the rules and had 
failed to comply after 20 days with regulation 29( 10) and 
29(12). nor had it applied, sofar as was informed for 
exemption from their effect. 

The application is dismissed. 

Appearances: Mr J.C. Sher (of Counsel) for the 
applicant. 

Mr G. Hocking (of Counsel) and with him Mr R.W. 
Clohessy for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Manfal Pty Ltd as Trustee of 
The Mansard Trust 

and 
Richard Vincent Wright. 

No. 718 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
29th day of May 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 29th day of May 1989 and having heard Mr J.L. Sher 
(of Counsel) on behalf of the applicant and Mr G. 
Hocking (of Counsel) and with him Mr R. Clohessy on 
behalf of the respondent and having reserved judgment 
in the matter and judgment having been delivered on 
the 29th day of May 1989 wherein I dismissed the 
application and undertook to give reasons therefore, it 
is this day. the 29th day of May 1989 ordered that the 
application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

1957 

AWARDS/AGREEMENTS — 
Application for — 

CLERKS (NATIONAL PERMANENT 
MANAGEMENT SERVICES) (WA) SATURDAYS 

AGREEMENT No. AG 15 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 41. 
Federated Clerks Union of Australia Industrial 

Union of Workers WA Branch 
and 

National Permanent Management Services Pty 
Limited and Westman Pty Limited. 

No. AG 15 of 1988. 
COMMISSIONER S.A. KENNEDY 

30th day of May 1989. 

Order. 
HAVING heard Mr L.A.Jackson (of counsel) on behalf 
of the applicant and Mr S. Kenner on behalf of the 
respondents: Mr P. Marsh (of counsel) on behalf of the 
Australian Bank Employees Union and Mr R. Cock (of 
counsel) on behalf of the Minister for Labour; now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order— 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Industrial Agreement between 
The Federated Clerks' Union of Australia 

Industrial Union of Workers. WA Branch and 
National Permanent Management Services Pty Ltd. 
The parties hereto agree to the following terms and 

conditions: 
1. That this agreement shall be known as the Clerks' 

(National Permanent Management Services) (Western 
Australia) Saturdays Agreement 1988. 

2. This agreement shall extend to and be binding 
upon National Permanent Management Services Pty 
Ltd. in respect to its clerical employees and upon the 
Federated Clerks' Union of Australia. Industrial Union 
of Workers. WA Branch. 

3. This agreement shall operate throughout the State 
of Western Australia for a period of five years. 

4. Saturday shall not be a Bank Holiday for 
employees employed by National Permanent 
Management Services Pty Ltd at premises occupied by 
Challenge Bank Limited on other days. 

5. The ordinary hours of work of any employee, full 
time, part time, casual or temporary, may include work 
between 7.30 a.m. and 12 noon on any Saturday. 

6. Employees of the employer, for work on 
Saturdays, shall be paid in accordance with the 
provisions of the Clerks' (National Permanent 
Management Services) Award 1987. 

7. These terms and conditions are to have effect from 
the 29th day of March 1989. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS AWARD CLERICAL TRAINEESHIPS) 

INDUSTRIAL AGREEMENT No. AG3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 41. — Registration of Industrial Agreement. 
Mount Lawley Private Hospital 

and 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers). 
No. AG3 of 1989. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
TRAINEESHIPS) INDUSTRIAL AGREEMENT 

1989. 
COMMISSIONER G.L. FIELDING 

31st day of May 1989. 

Order. 
HAVING heard Miss B. Fitzgerald on behalf of the 
applicant and Miss CP. Drew on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that its terms are not contrary to any 
General Orderor any principle formulated as a result of 
General Order proceedings under section 31 of the 
Industrial Relations Act 1979. and by consent, doth 
hereby order— 

That the attached agreement be registered as an 
Industrial Agreement under section 41 of the said 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Hospital Salaried 
Officers Association of Western Australia (Union of 
Workers) on the one part and the employer named in 
Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1. —Title. 
This agreement shall be known as the Hospital 

Salaried Officers (Private Hospitals Award Clerical 
Traineeships) Industrial Agreement. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 
10. Conditions of Training. 
11. General Conditions. 
12. Dispute Settlement. 
13. Signatories. 
14. Schedule A. 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of employment, 
including rates of pay. applicable to clerical trainees in 
Western Australia employed under Australian 
Traineeship Scheme (ATS) and who. but for being a 
trainee under that scheme would be covered by an 
award to which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Hospital 
Salaried Officers (Private Hospitals) Award No. 28 of 
1988 as amended employed by the employer named in 
Schedule A of this agreement. 

5. — Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 22 September 1988 

for a period of 12 months. Provided that where the 
agreement is terminated in accordance with section 43 
of the Industrial Relations Act 1979 such termination 
shall not prejudice any training agreements or 
employment contracts between the trainees anda the 
employers which were entered into during the currency 
of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such 
agreement shall be approved by the State Management 
Committee (SMC) for traineeships and registered 
under the Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programs (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the fortnightly wage set out in Clause 10. — Conditions 
of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(a) by mutual consent 

(b) by either the employer or the trainee giving 
two weeks notice on either side, or by the 
payment of forfeiture as the case may be. of 
two weeks wages in lieu of notice. This does 
not affect the right to dismiss for misconduct 
and in such a case wages shall be paid up to the 
time of dismissal only. 
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9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided 
that a trainee shall be subject to a probation period of 
one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a 
fortnightly salary calculated on the following basis— 

26 
where X equals the appropriate fortnightly junior 
rate under the relevant award and 19.5 represents 
the actual weeks spent on the job in the 12 month 
period. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment the 
working of some overtime is necessary for the training 
to be provided on particular work which can only be 
undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the traineeship 
period shall be counted as service for the purpose of the 
award. The service shall also be credited to any 
company based medical scheme and other schemes 
with minimum service criteria. 

(b) Should an employee resume employment with 
an employer within a period of three months from the 
end of the period of traineeship such employment shall 
be deemed to be continuous for the purpose of 
paragraph (a) of this subclause. 

(7) The provision of the relevant workers 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The union shall be afforded reasonable access to 
trainees during work time for the purpose of explaining 
the role and functions of the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus 1IV2 per cent loading calculated 
on the ordinary rate of wage set by subclause (4) of this 
clause. 

(11) On the completion of the traineeship the state 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall unless prescribed otherwise by this 
agreement be the conditions of employment laid down 
by the relevant award or agreement which would but for 
this agreement otherwise cover such employees. 
Provided that such trainees shall not be included in any 
calculation of a ratio of junior to senior employees, 
where the relevant award or agreement prescribes such 
a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this 
agreement. 

12. — Dispute Settlement. 
(1) Should any dispute arise as to the operation of 

this agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for— 

(a) conciliation in the first instance and failing 
that 

(b) for arbitration. 
(2) Should any dispute arise as to the operation of a 

"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

.13. — Signatories. 
We the undersigned agree to be a party to the Hospital 

and Salaried Officers Association (Private Hospitals 
Industrial Traineeship) Agreement. 

Signed at Perth on this 30th day of August 1988 for 
and on behalf of the Employer — Mount Lawley 
Private Hospital, of 14 Alvan Street. Mount Lawley. by 
W.W. Ingram, in the presence of Pat Trown (witness). 

The undersigned person being a duly authorised 
representative of the Hospital and Salaried Officers 
Association of WA (Union of Workers) hereby 
acknowledges the union's agreement to the 
abovenamed party being a party to this agreement 
signed for and on behalf of the union by John D. 
Kirwan. on this 22nd day of September 1988 at East 
Perth, in the State of Western Australia. 

Schedule "A". 
Employer Party to this agreement: Mount Lawley 

Private Hospital. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS AWARD No. 28 of 1977 CLERICAL 
TRAINEESHIPS) INDUSTRIAL AGREEMENT 

No. AG4 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 41. — Registration of Industrial Agreement. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) 
and 

St. Anne's Hospital and 
Stirling Community Hospital. 

No. AG4 of 1989. 
HOSPITAL SALARIED OFFICERS (PRIVATE 

HOSPITALS CLERICAL TRAINEESHIPS) 
INDUSTRIAL AGREEMENT 1989. 
COMMISSIONER G.L. FIELDING 

•31st day of May 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss B. Fitzgerald on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
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General Order proceedings under section 51 of the 
Industrial Relations Act 1979, and by consent, doth 
hereby order— 

That the attached agreement be registered as an 
Industrial Agreement under section 41 of the said 

(Sgd.)G.L, FIELDING, 
[L.S.] Commissioner. 

6. — Terms of Agreement. 
This agreement shall operate from 31 December 1988 

for a period of 12 months. Provided that where the 
agreement is terminated in accordance with section 43 
of the Industrial Relations Act 1979 such termination 
shall not prejudice any training agreements or 
employment contracts between the trainees and the 
employers which were entered into during the currency 
of this agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Hospital Salaried 
Officers Association of Western Australia (Union of 
Workers) on the one part and the employer named in 
Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1. — Title. 
This agreement shall be known as the Hospital 

Salaried Officers (Private Hospitals Award No. 28 of 
1977 Clerical Traineeships) Industrial Agreement. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 
10. Conditions of Training. 
11. General Conditions. 
12. Dispute Settlement. 
13. Signatories and Schedule 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of employment, 
including rates of pay. applicable to clerical trainees in 
Western Australia employed under Australian 
Traineeship Scheme (ATS) and who. but for being a 
trainee under that scheme would be covered by an 
award to which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Hospital 
Salaried Officers (Private Hospitals) Award No. 28 of 
1977 as amended employed by the employer named in 
Schedule A of this agreement. 

5. — Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7. — Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such 
agreement shall be approved by the State Management 
Committee (SMC) for traineeships and registered 
under the Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975. 

The "ordinary rate of wage" for all purposes shall be 
the fortnightly wage set out in Clause 10. — Conditions 
of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(a) by mutual consent 
(b) by either the employer or the trainee giving 

two weeks notice on either side, or by the 
payment of forfeiture as the case may be. of 
two weeks wages in lieu of notice. This does 
not affect the right to dismiss for misconduct 
and in such a case wages shall be paid up to the 
time of dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided 
that a trainee shall be subject to a probation period of 
one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a 
fortnightly salary calculated on the following basis— 

Xx 19.5 

26 
where X equals the appropriate fortnightly junior 
rate under the relevant award and 19.5 represents 
the actual weeks spent on the job in the 12 month 
period. 
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(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment the 
working of some overtime is necessary for the training 
to be provided on particular work which can only be 
undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the traineeship 
period shall be counted as service for the purpose of the 
award. The service shall also be credited to any 
company based medical scheme and other schemes 
with minimum service criteria. 

(b) Should an employee resume employment with 
an employer within a period of three months from the 
end of the period of traineeship such employment shall 
be deemed to be continuous for the purpose of 
paragraph (a) of this subclause. 

(7) The provision of the relevant workers 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The union shall be afforded reasonable access to 
trainees during work time for the purpose of explaining 
the role and functions of the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus 17'A per cent loading calculated 
on the ordinary rate of wage set by subclause (4) of this 
clause. 

(11) On the completion of the traineeship the state 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall unless prescribed otherwise by this 
agreement be the conditions of employment laid down 
by the relevant award or agreement which would but for 
this agreement otherwise cover such employees. 
Provided that such trainees shall not be included in any 
calculation of a ratio of junior to senior employees, 
where the relevant award or agreement prescribes such 
a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this 
agreement. 

12. — Dispute Settlement. 
(1) Should any dispute arise as to the operation of 

this agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for— 

(a) conciliation in the first instance and failing 
that 

(b) for arbitration. 
(2) Should any dispute arise as to the operation of a 

"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13. — Signatories. 
We the undersigned agree to be a party to the Hospital 

and Salaried Officers Association (Private Hospitals 
Industrial Traineeship) Agreement. 

Signed at on this day of 1988 
for and on behalf of the Employer — St. Anne's 
Hospital of Mount Lawley. by D.J. Surin. in the 
presence of Carl Lincoln (witness). 

1961 

The undersigned person being a duly authorised 
representative of the Hospital and Salaried Officers 
Association of WA (Union of Workers) hereby 
acknowledges the union's agreement to the 
abovenamed party being a party to this agreement 
signed for and on behalf of the union by John Douglas 
Kirwan. on this 3rd day of January 1989 at Perth, in the 
State of Western Australia. 

We the undersigned agree to be a party to the Hospital 
and Salaried Officers Association (Private Hospitals 
Industrial Traineeship) Agreement. 

Signed at Yokine on this 23rd day of November 1988 
for and on behalf of the Employer — Stirling 
Community Hospital of 32 Spencer Avenue. Yokine 
WA6060. by Mrs Carmel Mclvor. in the presence of Ms 
Lesley E. Gelmi (witness). 

The undersigned person being a duly authorised 
representative of the Hospital and Salaried Officers 
Association of WA (Union of Workers) hereby 
acknowledges the union's agreement to the 
abovenamed party being a party to this agreement 
signed for and on behalf of the union by John Douglas 
Kirwan. on this 3rd day of January 1989 at Perth, in the 
State of Western Australia. 

Schedule "A". 
This application is made pursuant to section 41 of the 

Industrial Relations Act and seeks the registration of an 
agreement to be known as the "Hospital Salaried 
Officers (Private Hospitals Award No. 28 of 1977 
Clerical Traineeships) Industrial Agreement. 

The agreement will regulate the rates of pay and 
conditions of employment of clerical trainees 
employed under the Australian Traineeship System 
who. but for being a trainee under that system would be 
covered by the Hospital Salaried Officers Award No. 28 
of 1977. 

The agreement will affect rates of pay. overtime and 
contract of service provisions of the award and is not 
contrary to the Act nor the State Wage Fixing 
Principles. 

INTENSIVE HORTICULTURE (VEGETABLE 
PRODUCTION) TRAINEESHIP AGREEMENT 

No. AG9 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 34. 
The Australian Workers' Union. West Australian 

Branch. Industrial Union of Workers 
and 

Delroy Orchards and Others. 
No. AG9 of 1989. 

Trainees Horticulture 
SENIOR COMMISSIONER G.G. HALLIWELL 

22nd day of May 1989. 

Agreement. 
HAVING heard Mr S. Booth on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the 
following Agreement— 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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Intensive Horticulture (Vegetable Production) 
Traineeship Agreement 1989. 

This Agreement, made pursuant to the provisions of 
the Industrial Relations Act 1979-1984 of Western 
Australia, this 22nd day of May 1989 between the 
Australian Workers' Union. West Australian Branch. 
Industrial Union of Workers (hereinafter referred to as 
the union) of the one part and (see Schedule A) 
(hereinafter referred to as the employer) of the other 
part: witnesseth that the parties hereto mutually 
convenant and agree the one with the other as 
follows: 

L —Title. 
This Agreement shall be known as the Intensive 

Horticulture (Vegetable Production) Traineeship 
Agreement 1989, 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope 
4. Definition. 
5. Conditions of Training. 
6. Hours of Work. 
7. Meal Break Period. 
8. Rates of Pay. 
9. Protective Clothing and Equipment. 
10. Contract of Training. 
11. Copies of Agreement. 
12. Term of Agreement. 

3. — Scope. 
This agreement shall apply to all Intensive 

Horticultural (Vegetable Production) trainees 
undertaking a traineeship as part of the Australian 
Traineeship System. 

4. — Definition. 
A "Traineeship" is a system of training, under the 

Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on-the-job training with an employer 
combined with a period of broad based training off-the- 
job in a technical college or other training institution 
and for the purposes of Western Australia, approved 
under the Industrial Traininti Act 1975. 

5. — Conditions of Training. 
(1) Trainees will be entitled to four weeks' annual 

leave, payable to the Traineeship rate, plus 17.5 percent 
loading at the completion of the Traineeship. 

(2)(a) A trainee who is unable to attend or remain at 
the place of employment, for reason of personal ill 
health or injury shall be entitled to payment during 
such absences, as long as the absences do not total more 
than 10 days in any one year. 

(b) Entitlement to payment accrues at the rate of one- 
sixth of a week for each completed month of service 
with the employer. 

(3) Prescribed public holidays shall be allowed 
without diminution of pay. 

6. — Hours of Work. 
The ordinary hours of work shall not exceed 40 per 

week, to be worked in five days of not more than eight 
hours, (excludinga meal break) provided that where the 
ordinary hours are worked on Saturday or Sunday, 
trainees will be paid at the rate of time and one-half. 

7. — Meal Break Period. 
(1) The minimum time allowed for a meal shall be 

one hour provided that, by agreement between the 
employer and the trainee, the meal period may be 
reduced to not less than half an hour. 

(2) A trainee shall not be required to work for more 
than five hours without a meal break. 

8. — Rates of Pay. 
(1) Rate of pay will be according to age as follows: 

16 years of age $108.50 
17 years of aae $ 117.60 
18 years of age $133.70 
19 years of age $152.80 

The rate of pay of a 16 year old is the minimum 
rate payable pursuant to the Australian 
Traineeship Guidelines. 

(2) Where a trainee has a birthday during the 
Traineeship period, an increment to the appropriate 
rate, to the maximum of the 19 year old rate will 
apply. 

(3) Rates of pay shall be adjusted in accordance with 
movements in.the Consumer Price Index as approved 
by the Western Australian Industrial Relations 
Commission. 

(4) This agreement represents a compromise on the 
part of all parties and will not be used as a precedent 
before Industrial Tribunals. 

9. — Protective Clothing and Equipment. 
Each trainee who is required to handle pesticides 

and/or herbicides during the course of his training, 
shall be instructed in their proper use and supplied with 
appropriate protective clothing and equipment. 

10. — Contract of Training. 
(1) Trainees will enter into a contract of training with 

the employer. On the completion of the traineeship 
each successful trainee will be issued with a Certificate 
of Proficiency issued by the Chairman of the Industrial 
Training Advisory Committee. 

(2) A traineeship may be cancelled: 
(a) by mutual consent; 
(b) by either the employer or trainee giving one 

week's notice of either side, or by the payment 
or forfeiture as the case may be. of a week's 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such 
case wages shall be paid to the time of 
dismissal only. 

11. — Copies of Agreement. 
Every trainee shall be entitled to have access to a copy 

of this agreement. 

12. — Term of Agreement. 
This agreement shall operate as from and including 

the 22nd day of May 1989 and shall remain in force for a 
period of 12 months, provided that either of the parties 
may negotiate with the other party to amend or add to 
this agreement. 

Schedule A. 
The Manager. Delroy Orchards. Post Office. 

Pemberton WA 6260. 
M.L. and J.F. Phillips. RMB 173 Manjimup WA 

6258. 
R. and J. Martin. 45B Glew Street. Pemberton WA 

6260. 
E.J. and D.S. Rose. Churches Road. Jardee. 

Manjimup WA 6258. 
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The Manager. Avonova, PO Box 96. Pemberton WA 
6260. 

The Manager. Casuarina Valley Orchard. RMB 302. 
Manjimup WA 6258. 

A. and N. Fontanini. Seven Day Road. Manjimup 
WA 6258. 

PLATFORM MODIFICATION AND 
HOOK-UP AGREEMENT. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 32. — New Agreement. 
Transbos Pty Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Another. 
No. AG8of 1989. 

Various Oil and Gas (Construction) 
COMMISSIONER R.N. GEORGE 

13th day of June 1989. 

Agreement. 
HAVING heard Mr M. Diamond on behalf of the 
applicant and Mr R.J. Ki7gsman on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following agreement— 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

1. — Title. 
This agreement shall be known as the Platform 

Modification and Hook-Up Agreeement. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Princip'les — September 

1988. 
3. Parties Bound. 
4. Scope of Agreement. 
5. Duration of Agreement. 
6. Contract of Employment. 
7. Point of Assembly and Transportation. 
8. Reporting for Work After Off-Duty Periods. 

Held-Over Roster Period. 
9. Accommodation and Meals. 
10. Hours of Work and Rosters. 
11. Saturday Work. 
12. Sunday Work. 
13. Overtime. 
14. Rest Period between Rostered Days or Shift. 
15. Call-Out of an Employee Offshore. 
16. Shiftwork. 
17. Public Holidays. 
18. Travelling Time. 
19. Wage Rates. 
20. Platform Modification and Hook-Up 

Allowance. 
21. Mixed Functions. 
22. Welding Allowance. 
23. Electrician's Licence Payment. 
24. Leading Hand Allowance. 
25. Living Away from Home Allowance. 
26. Platform Allowance. 
27. Annual Leave. 
28. Sick Leave. 

29. Security. 
30. Bereavement Leave. 
31. Jury Service. 
32. Safety Code. 
33. Tools. 
34. Protective Clothing. 
35. Shop Stewards. 
36. Agreement to be Posted. 
37. Right of Entry. 
38. Grievance Procedure. 
39. Discipline Procedure. 
40. Communications Process. 
41. Accident Make-Up Pay. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles. 

(2) An employer on whom this award or industrial 
agreement is binding shall not increase the rate of wage 
payable to an employee on 9 September 1988 or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to increase 
that employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. — Parties Bound. 
This agreement shall bind— 

— Transbos Pty Ltd 
and 

— Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

— Electrical Trades Union of Workers of 
Australia (Western Australian Branch). Perth. 

4. — Scope of Agreement. 
(1) Notwithstanding the provisions of the Metal 

Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R22of 1978. 
this agreement shall regulate and define the conditions 
of employment of employees of the employer named in 
Clause 3. — Parties Bound, of this agreement, who are 
members of or eligible to be members of the unions 
named in that clause engaged on Instrumentation. 
Electrical and Mechanical Metal Trades Hook-Up 
Modification work on offshore hydrocarbons 
installations • belonging to Woodside Offshore 
Petroleum Pty Ltd. 

(2) To the extent that any differences exist between 
this agreement and the relevant awards referred to in 
subclause (1) of this clause, this agreement shall 
apply. 

(3) The conditions of this agreement shall not apply 
nor be claimed or demanded by any party to be applied 
to maintenance work or to employees engaged in the 
jacket and module erection phase or pipelaying phase 
of platform installation work. 

5. — Duration of Agreement. 
This agreement shall come into force as of and from 

17 February 1989 and shall remain in force for a period 
of two years. 

6. — Contract of Employment. 
(1) Except as hereinafterprovided employment shall 

be by the week. 
(2) Notwithstanding anything contained elsewhere 

in this agreement an employee shall in the first instance 
be appointed on probation and shall remain on 
probation for a period of two work cycles. If found to be 
unsatisfactory at any time during this period the 
employee's employment will be terminated. The 
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employee shall be entitled to the loading prescribed by 
subclause (10) of this clause if terminated during the 
probationary period. 

(3) Employment shall be terminated by the giving of 
one week's notice by either the employer or the 
employee, given at any time or by the payment or 
forfeiture of 84 hours' pay as the case may be. 

Where notice is given during the on duty portion of 
the roster, the employee may elect to work out the notice 
period of seven days subject to observance of the 
established crew change roster, and in accordance with 
Clause 6 of this agreement. 

The notice period shall run concurrent with the 
employee's established crew change roster, inclusive of 
rostered on duty and rostered off duty days or shifts. 

(4) The employer may suspend an employee from 
duty for refusal or neglect of duty, or misconduct by the 
employee, provided that this subclause will not affect 
the right of the employer to dismiss an employee in 
accordance with the provisions of subclause (5) of this 
clause. The employer shall also have the right to dismiss 
an employee who has in his or her possession or 
consumes or uses any spirits or alcohol or prohibited 
drugs whilst on any helicopter provided by the 
employer or whilst offshore. 

(5) The provisions of this clause shall not affect the 
right of the employer to dismiss an employee without 
notice for refusal or neglect of duty or misconduct and 
in such cases the wages shall be paid up to the time of 
dismissal only. 

(6) The provisions of this clause shall not affect the 
right of the employer to deduct payment for any day or 
part thereof the employee cannot be usefully employed 
because of any strike or through any breakdown of 
machinery or any stoppage of work by any cause 
beyond the employer's reasonable control. 

(7) An employee not attending for duty shall, except 
as provided in Clauses 28.29. 31 and 32 lose pay for the 
actual time of such non-attendancee. 

(8) Where an employee is directed by the employer to 
depart the offshore installation due to a lack of 
available accommodation on board, the employee's 
normal cycle roster and offshore earnings shall be 
maintained until such time as the employee is either 
directed to report back offshore, or else the employee's 
services are terminated in accordance with subclause 
(3). 

(9) It is a term and condition of employment and of 
the rights accruing under this agreement that an 
employee shall— 

(a) Perform such work (including shift work) and 
in such weather conditions as the employer 
shall from time to time require. 

(b) Comply with the requirements of the 
employer to work reasonable non standard 
overtime at the appropriate rates of 
remuneration prescribed herein. 

(c) Use such protective clothing and equipment 
provided by the employer for specific 
circumstances. 

(d) Comply with any direction of the employer to 
work as required pursuant to paragraph (g) 
hereof. 

(e) Comply with safety regulations determined by 
the employer and attend safety meetings, drills 
and training and after being suitably trained 
to act as a member of emergency and fire crews 
as required by the employer. 

(f) Comply with the provisions of Clause 39. — 
Grievance Procedure. 

(g) An employee shall not depart from the 
offshore installation until the employee's 
relief arrives on board, unless he or she is 

otherwise authorised by the employer to go 
onshore. The employee, other than by mutual 
agreement, shall not be required to remain on 
the offshore installation beyond 48 hours from 
his or her rostered finishing time. 

(10) A casual employee is one engaged and paid as 
such and whose engagement may be terminated at any 
time. 

Casuals will be paid the ordinary hourly rate of pay as 
varied from time to time as specified in this agreement 
for his/her classification, plus a loading of 3.6 ordinary 
hours' pay per day worked in lieu of the provisions of 
Clause 29. — Sick Leave and Clause 28. — Annual 
Leave. 

Casual employees will be hired to cover short term 
labour requirements caused by. but not limited to. 
sickness, injury, employee's short term projects or other 
unforeseen circumstances. 

Casuals will not be employed for more than two 
consecutive work cycles. If an employee works for less 
than two consecutive work cycles, the employee shall be 
deemed to be a casual, unless he/she terminates of his/ 
her own volition. Where an employee terminates of 
their own volition the employee shall not be entitled to 
the loading prescribed by this subclause. 

(11) Commencement or Termination of 
Employment during a Work Period: Should a weekly 
employee commence employment during a 14 day work 
cycle, the employee will be rostered to go on the 14 day 
off duty period according to the established crew 
change schedule, irrespective of whether the number of 
days worked prior to going off duty entitles the 
employee to a 14 day off duty period. 

In such cases the employee will be paid'from his or 
her commencement date. 

This pay entitlement shall apply for each shift 
worked in the event of the services of an employee who 
terminates or is terminated before the completion of a 
14 day work cycle. 

7. — Point of Assembly and Transportation. 
(1) The point of assembly shall be deemed to be 

Perth Airport and the employer shall provide the 
employee with free transportation between the 
designated assembly point and the platform, and vice 
versa, as the case may be. 

(2) If an employee is dismissed he/she shall be 
provided at dismissal with free transport from the 
platform to the designated assembly point. 

(3) Where an employee is in transit between one 
point of assembly and the platform and the employer is 
unable to provide transportation for the completion of 
the journey then the employer shall provide suitable 
board and accommodation free of charge. 

8. — Reporting for Work Alter Off-Duty Periods 
or Held-Over Roster Period. 

(1) At the conclusion of an off duty period onshore 
an employee shall report at the designated point in time 
to utilise the scheduled crew change transport which 
will enable the employee to arrive on board in time to 
commence the rostered work period. 

Should the transport not depart according to 
schedule, the employee will remain on call ready to 
board the transport which may depart at short notice at 
any time after the scheduled departure time. 

Providing he or she remains on call, an employee will 
be paid as if he or she had commenced his/her rostered 
work period and if he or she so requests will be provided 
by the employer with an Authority pro forma to obtain 
meals and. if necessary, accommodation at the 
employer's expense. 



69 W.a.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1965 

(2) An employee shall personally call, telephone or 
send a telegram to the employer's Operations Office at 
Perth 24 hours prior to the day on which the employee is 
rostered to resume work should the employee find it 
would be impossible to report for duty as rostered. 

(3) Where an employee is held over on the platform 
beyond his or her roster period, overtime rates will be 
paid for all work performed during such period, subject 
to the provisions of subclause (3)(a). (b) and (c) of 
Clause 13. — Overtime. 

9. — Accommodation and Meals. 
Accommodation and meals offshore shall be 

provided free of charge by the employer. 

10. — Hours of Work and Rosters. 
(1) Employees shall be rostered for 168 hours' work 

in a 28 day cycle. 
Work shall be performed on the basis of 14 days 

offshore exclusive of travel time, followed by 14 days 
onshore off duty on leave of absence without pay. 
inclusive of travel time. 

(2) Total ordinary hours of work in a cycle shall be 38 
multiplied by the number of weeks in the cycle. For the 
purpose of assessing the total ordinary hours in a cycle, 
all time up to a maximum of 12 hours' work on any day 
shall be taken into account. 

(3) 7.6 hours per day plus 4.4 stardard overtime hours 
per day shall be the ordinary daily hours worked 
Monday to Friday offshore, except for crew change 
days. 

(4) A customary offshore day or shift shall mean a 
period of work up to 12 hours of which the first 7.6 hours 
shall be ordinary time. 

(5) Subject to the following conditions employees, 
shall work such times as the employer may require. 

A customary offshore day or shift shall consist of 12 
hours, inclusive of rest and meal breaks. 

30 minutes shall be allowed to each employee for 
each day or shift for a meal break which shall be 
counted as time worked. 

In addition, two 15 minute rest breaks shall be 
allowed, one to be taken during the first half of the day 
or shift and the other during the second half of the day 
or shift. 

Rest and meal breaks shall be taken subject to the 
observance of the employer's and client's safety 
regulations. 

Where an employee is required to remain on duty 
during his/her allotted meal break period, and is unable 
to be relieved until after one half hour beyond 
commencement time of his/her normal allotted meal 
break he or she shall be paid at overtime rates from the 
commencement time of his/her normal allotted meal 
break until relieved for a 30 minute meal break. 

(6) An employee shall not be required to work longer 
than six hours without a meal break. 

11. — Saturday Work. 
The rate of pay for work on Saturdays shall be time 

and one half for the first 7.6 hours and double time 
thereafter. 

12. — Sunday Work. 
All work performed on Sundays shall be paid for at 

double time. 

13. — Overtime. 
(1) All time worked in excess of 7.6 ordinary hours 

Monday to Friday, shall be paid for at double the 
ordinary hourly rate of pay. 

(2) Work performed outside the hours of a customary 
offshore day or shift shall be known as "Non Standard 
Overtime". 

(3) Notwithstanding anything contained elsewhere 
within this award, time worked in excess of or outside 
the normal offshore day or shift or over cycle shall not 
attract overtime payments if— 

(a) it is due to private arrangements between the 
employer and employees themselves; 

(b) it is for the purpose of effecting a rotation of 
shifts within the shift roster; 

(c) it is time associated with safety drills. 

14. — Rest Periods between Rostered Days or Shifts. 
When non-standard overtime is necessary it shall 

wherever reasonably practical be arranged so that 
employees have at least 10 consecutive hours off duty 
between work on consecutive days. 

An employee who works so much non-standard 
overtime between the termination of his/her customary 
offshore day or shift and the commencement of his/her 
next customary day or shift so that he/she has not had at 
least 10 consecutive hours off duty between these times 
shall be released after completion of such non-stardard 
overtime until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

If on the instructions of the employer, an employee 
resumes or continues work without having had a 10 
hour rest break the employee shall be paid at double the 
ordinary time rate until he/she is released from duty for 
such work period and the employee shall then be 
entitled to be absent until he/she has had 10 consecutive 
hours off duty without loss of pay for ordinary working 
time occurring during such absence. 

This clause shall be read subject to the provisions of 
subclause (3)(a). (b) and (c) of Clause 13. —Overtime. 

15. — Call-Out of an Employee Offshore. 
An employee who is recalled to work non standard 

overtime after completion of his/her normal offshore 
day shift (whether notified before or after such 
completion) shall be paid a minimum of four hours' pay 
at double the hourly rate for his/her classification. The 
employee shall not be required to work the full four 
hours if the work the employee was called out to 
perform is completed within a shorter period. 

16. — Shift Work. 
An employee employed on night shift work shall, in 

addition to his/her normal rate of pay. be paid a night 
shift allowance of$2.08 ($2.12 operative 16March 1989) 
for each complete hour worked of a rostered 12 hour 
night shift. 

This allowance shall be adjusted automatically and 
proportionally in line with movements in the base 
tradesmen's hourly rate as prescribed by this 
Agreement and not otherwise. 

17. — Public Holidays. 
An employee shall be entitled to the following public 

holidays without loss of pay: 
New Year's Day. Australia Day, Labour Day. 

Good Friday. Easter Monday, Anzac Day, 
Birthday of the Sovereign. Foundation Day. 
Christmas Day and Boxing Day shall be 
recognised as public holidays, or other such day as 
is generally observed in the locality as a substitute 
day for any of these days. 

Work shall be scheduled to continue day to day 
without interruption for public holidays, 
irrespective of the time of year on which these 
holidays fall including Christmas/New Year 
holiday period. 

Client practice shall apply where any special or 
additional public holiday is proclaimed or 
gazetted. 
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Employees shall be paid an averaged public 
holiday loading of 10.12 hours' pay per complete 
work cycle. The allowance shall be pro-rated for 
days or part thereof worked offshore. 

18. — Travelling Time. 
Employees shall be paid a minimum of four hours at 

the ordinary time rate of pay for travel from the 
designated assembly point in Perth to the offshore 
installation. 

Likewise employees shall be entitled to a minimum 
of four hours' travelling time payment at ordinary time 
rate of pay from the offshore installation to the 
disembarkation point at Perth Airport. 

Where an employee is delayed in travelling through 
no fault of his/her own. the employer shall pay travel 
time up to a maximum of 12 hours pay per day at the 
ordinary time rate. 

An employee who is required to remain overnight in 
Karratha shall be provided with meals and 
accommodation by the employer. Travel time payments 
shall not apply during the time the employee is checked 
into the accommodation. 

19. — Wage Rates. 
The actual wage rates to be paid to an adult employee 

of a classification specified in the agreement, shall be 
based on the following rates— 

S Pei • Week S Per Week 
OlVshoro Offshore 

17-2 K9 16/3/l/O Special Payment 
Platform Instrument- 
ation and Controls 
Tradesman 373.50 3X3.50 93.70 
Platform lileetrieian 
Special Class 337.20 347.20 X2.X0 
Platform Welder 322.30 332.30 7X.10 
Platform Tradesman 314.00 324.00 7S.10 
Platform Rigger 302.30 312.30 67.20 
Platform Tool and 
Material Storeman 2SO.OO 290.00 (>4.20 
Platform Lagger 274.70 2X4.70 65.(X) 
Platform Helper 200.10 279.10 64.20 

20. — Platform Modification and Hook-Up 
Allowance. 

In addition to the wage rates prescribed in Clause 19 
the employer shall pay employees an additional all 
purpose payment. 

The payment is made in consideration of all 
peculiarities associated with the work performed by 
employees covered by the agreement except where 
expressly provided elsewhere in this agreement, and 
includes but is not limited to payment for all special 
rates, fares and industry and construction allowances. 

$ Per Week 
Offshore 

Platform Instrumentation and 
Controls Tradesman 160.90 
Platform Electrician Special Class 140.30 
Platform Welder 138.10 
Platform Tradesman 134.10 
Platform Rigger 128.90 
Platform Tool and Material 
Storeman 118.10 
Platform Lagger 116.10 
Platform Helper 114.10 

21. — Mixed Functions. 
An employee engaged on duties carrying a higher 

rate than his/her ordinary classification shall be paid 
the higher rate for the time so engaged but if he/she is so 
engaged for two hours or more on one day or shift the 
employee shall be paid the higher rate for the whole day 
or shift. 

22. — Welding Allowance. 
Platform Welders required to pass a test equivalent to 

or in excess of the standard required by ASME IX Test 
will be paid a flat allowance of $1.07 for each hour 
worked. 

23. — Electrician's Licence Payment. 
A Platform Tradesman (Electrical Tradesman) 

required to hold and in the course of his/her 
employment to use a current A or B grade licence issued 
by the SEC of WA shall be paid an all purpose 
allowance of $12.10 per week worked offshore. 

24. — Leading Hand Allowance. 
Any employee appointed to act in the capacity of a 

leading hand shall receive the appropriate all purpose 
additional leading hand rate per week worked offshore 
as follows: 

$ Per Week 
Worked 
Offshore 

(1) If placed in charge of not less 
than three and not more than 10 
other workers 15.20 

(2) If placed in charge of more than 
10 and not more than 20 other 
workers 23.40 

(3) If placed in charge of more than 
20 other workers 30.10 

25. — Living Away from Home Allowance. 
(1) Employees shall be paid an allowance of $22.80 

each day or part thereof spent offshore. 
(2) The above allowance is to cover the disabilities 

associated with isolation, accumulating days off. the 
lack of normal amenities of town or city dwelling, 
sharing accommodation and the types of facilities and 
living conditions available on offshore installations, 
and additional expenditures which may be incurred 
through the employee living away from his/her usual 
place of abode. 

26. — Platform Allowance. 
In addition to the rates prescribed in Clause 19 all 

employees working offshore shall be paid an allowance 
of $89.98 for each completed cycle worked offshore or 
$6.00 per day or part thereof. This allowance shall 
compensate employees for costs incurred in travelling 
to and from the point of assembly, and for all fire, 
emergency, first aid. safety, evacuation and muster 
drills occurring during off duty time. 

27. — Annual Leave. 
(1) A period of four weeks' leave, including non- 

working days, shall be allowed annually to an employee 
after 12 months' continuous service. Such period of 
leave shall include 14 paid rostered working days based 
on the offshore cycle roster. 

(2) In addition to the leave prescribed in subclause 
(1) above, an employee who is regularly rostered to work 
on any day of the week in accordance with Clause 10 of 
this agreement, not excluding Sundays and public 
holidays, shall be allowed consistent with the even time 
rosters prescribed in Clause 10 of this agreement an 
additional one week's leave of which 3.5 days shall be 
rostered working days and 3.5 days for which shall be 
rostered non-working days. 

Such additional leave shall in all cases be taken at a 
time mutually convenient to the company and the 
employee and may be accumulated to be more readily 
accommodated within the roster system. Provided that 
where an employee is so rostered for part of a year, the 
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amount of additional leave shall be treated and paid for 
in the same proportion of seven days of such part bears 
to a year. 

(3) Before going on annual leave, an employee shall 
be paid for such leave the amount which he/she would 
have earned had the employee been at work for the 
period in accordance with subclauses (1) and (2) 
above. 

(4) Annual leave shall be given and taken in a 
continuous period, not later than six months after it 
accrues at a mutually convenient time. 

Provided that if so requested by an employee and 
agreed to by an employer, annual leave shall be allowed 
and taken in separate periods and wherever practicable 
at the time the employee specifies. 

(5) An employee whose services are terminated by an 
employer other than in accordance with Clause 6(5) of 
this agreement or who leaves his/her employment 
during any qualifying period for annual leave shall, in 
respect of the period worked, be paid the cash 
equivalent of annual leave in the same proportion 
which the period worked bears to a year. Such payment 
shall be calculated in the same manner as the payment 
prescribed in subclause (3) of this clause. 

28. — Sick Leave. 
(1) An employee (other than a casual employee) who 

is absent from work on account of personal illness or 
injury shall be entitled to sick leave without deduction 
of pay in accordance with this clause. 

(2)(a) An employee shall accrue sick leave 
entitlements at the rate of 10 working days after 12 
months of service, pro-rated for lesser periods of 
service. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year to 
year so that any leave entitlement not taken in one year 
may be taken in any subsequent year. 

(3)(a) An employee shall not be entitled to paid sick 
leave for any period in respect of which he/she is 
entitled to workers' compensation or accident make-up 
payments. 

(b) An employee shall as soon as possible and 
preferably before the start of work, inform the employer 
of his/her inability to attend for duty and. as far as 
practicable, state the nature of the illness or injury and 
the estimated duration of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he/she was unable on account of illness 
of injury to attend for duty on the day or days for which 
sick leave is claimed. 

29. — Security. 
(1) In the interest of safety of personnel and 

equipment, the parties to this agreement agree that an 
employee covered by this agreement may be subject to 
personal and/or luggage searches before departing to or 
from an offshore installation. 

(2) An employee covered by this agreement shall 
display or produce on request any form of personal 
identification issued for the purpose by the employer. 

(3) Where it is established that an employee has 
seriously breached security regulations the employee 
will be dismissed in accordance with the provisions of 
subclause (5) of Clause 6. — Contract of 
Employment. 

30. — Bereavement Leave. 
An employee on weekly hiring shall be entitled to a 

maximum of three working days' leave excluding 
travelling time to Perth Airport without loss of pay on 
each occasion and on production of satisfactory 
evidence of the death in Australia of the employee's 
wife, husband, father, mother, brother, sister, child. 

mother-in-law. father-in-law and grandparents. For the 
purposes of this clause wife or husband shall include de 
facto wife or husband. 

31. — Jury Service. 
An employee required to attend for jury service 

during his/her rostered working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of 
attendance for such jury service and the amount of pay 
the employee would have received in respect of the 
rostered time the employee would have worked had he/ 
she not been on jury service. An employee shall notify 
the employer as soon as possible of the date upon which 
he/she is required to attend for jury service. Further, the 
employee will also inform the employer of the duration 
of such attendance and details of the amount received 
in respect of such jury service. 

32. — Safety Code. 
(1 )(a) The parties recognise that problems related to 

safety and other hazardous situations may arise from 
time to time which require immediate attention and 
decision. 

(b) Where an employee encounters what he/she 
believes to be a safety hazard or is allocated work to 
perform in what the employee considers constitutes an 
unfair situation, the employee may invoke the safety 
code by advising his/her supervisor that he/she is so 
doing. The work process in question shall not be carried 
out until such time as the matter has been finally 
determined or an agreed interim arrangement has been 
directed by the person in command. 

(2) To this end. the parties agree on the following 
procedures— 

(a) In the event of such a situation becoming 
apparent to an employee, the employee shall 
discuss that situation with the immediate 
supervisor. 

(b) If the matter is not resolved, the parties shall 
jointly obtain the relevant technical and safety 
advice in an attempt to resolve the matter to 
the satisfaction of all concerned. At this stage, 
there will be the involvement of the union 
representatives. 

(c) If agreement is not reached, the mattershall be 
determined by the location person in 
command in consultation with the parties and 
the union representative of the employee 
concerned. 

(3) When it is necessary in the opinion of the person 
in command for work to be done to rectify a dangerous 
situation, including interim arrangements, the 
company and the unions will co-operate to ensure 
maximum safety to all employees concerned with such 
work. 

33. — Tools. 
(1) The employer shall supply tools and they will 

remain the property of the employer. 
(2) An employee shall not be required to carry tools 

to or from the offshore hydrocarbons installation. In 
the event that the employer requires an employee to 
carry tools, the employer shall supply the employee 
with the appropriate documentation. 

34. — Protective Clothing. 
(1) Overalls, aprons, gloves, footwear and wet 

weather clothing shall be supplied to employees 
(together with such other special wearing apparel 
usually issued) working in such places where it is 
required by the employer to be worn. Protective 
clothing supplied to the employee shall remain the 
property of the employer. 
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(2) Employees will be supplied with overalls or 
suitable work gear specified by the employer which will 
be replaced free of charge on a basis of fair wear. 

The employer shall provide a laundry service without 
cost to the employee. The delivery, collection and repair 
of clothes shall be the responsibility of the employee. 

35. — Shop Stewards. 
An employee elected shop steward, and duly 

accredited and authorised by his/her union to act in the 
capacity, and having given confirmation to the 
employer or the employer's representative, shall be 
recognised as the accredited representative of the union 
to which the employee belongs. Provided the employee 
obtains the permission of his/her supervisor on any 
occasion before leaving the job. the employee shall be 
allowed the necessary time during work hours without 
loss of pay to interview the nominated employer's 
representative on matters affecting employees whom 
he/she represents. 

36. — Agreement to be Posted. 
A copy of this agreement and all amendments thereto 

shall be exhibited or made available by the employer in 
the work place. 

37. — Right of Entry. 
On notifying the Transbos Pty Ltd Manager or his/ 

her representative and where appropriate having 
obtained necessary travel authorisations from the 
employer, an official of a union party to this agreement 
authorised in writing by the President and Secretary of 
that union, shall have the right to enter during ordinary 
working hours any place or premises wherein members 
of that union covered by this agreement are engaged, for 
the purpose of conversing with or interviewing those 
members in such places or premises. 

38. — Grievance Procedure. 
(1) The parties to this agreement are committed to 

promoting good industrial relations based upon 
goodwill, consultation and discussion. To this end all 
personnel involved shall use their best endeavours to 
resolve problems promptly whilst work continues 
normally (without bans or limitations) in accordance 
with the following arrangements. These arrangements 
form part of the supporting procedures for the 
Continuity of Supply Agreement. 

(2) Resolution of problems which directly concern 
the content of the agreement or other agreements 
entered into by the parties, should involve appropriate 
full-time union officials and company 
representatives. 

(3) Where the employee/s or shop steward has a 
matter of concern, they shall advise the supervisor of the 
nature of the concern. Having done so. the following 
procedure will apply— 

(a) An employee/s shall discuss the matter of 
concern with his/her first line supervisor. The 
parties shall attempt to resolve the matter 
during this discussion. 

(b) Where a matter of concern is not capable of 
immediate resolution a response should be 
given within 48 hours. Such response shall be 
in writing. 

(c) Where the matter is not resolved to the 
satisfaction of the employee, the employee 
shall raise the matter with his/her shop 
steward. The matter will then be put in writing 
to the supervisor and shall be discussed within 
12 hours unless mutually agreed otherwise. 

(d) If the matter of concern is still not resolved it 
shall be discussed between the employee, the 
shop steward, the supervisor and the 

company's senior representative on the 
Platform. Where the matter is resolved the 
resolution will be reduced to writing. 

(e) If the matter remains unresolved the shop 
steward shall notify the relevant official of the 
issue, and he/she shall advise the company's 
senior representative of his/her intention to 
pursue the matter further. 

(0 If following discussions between the shop 
steward and the union official the matter is to 
be pursued further, the union official shall 
notify the company's senior representative 
that the issue remains unresolved. 

(g) If following discussions between the relevant 
union officials and management the matter 
remains unresolved, then it shall be referred to 
the Western Australian Industrial Relations 
Commission for resolution. 

(h) At any stage either party may request that a 
grievance be reduced to writing. 

(i) At any stage either party may request that the 
resolution of any grievance be reduced to 
writing. 

(j) At any stage either party may request a written 
report advising on the status of a particular 
grievance. 

(k) During the quarterly briefings held on the 
Platform a review of the operation of these 
procedures may take place. 

(4) These procedures also apply to changes in 
company safety requirements or to safety requirements 
which an employee or employees believe to be 
obsolete. 

39. — Discipline Procedure. 
(1) Objective: Subject to the provisions of Clause 6. 

— Contract of Employment, the discipline procedure is 
to ensure an acceptable standard of conduct and 
behaviour is observed in the work environment whilst 
protecting the rights of the employee and the employer. 
Every assistance will be provided to employees and 
supervisors to achieve this aim. 

These procedures are for the guidance of personnel in 
fulfilling the stated objective and generally relate to the 
following situations— 

(a) Problem — normally resolved by counselling. 
This includes, but not limited to— 
—anti-social behaviour. 
— work practices. 
— minor infringement of rules. 

(b) Serious Problem — resolved by an 
investigation of the facts which may result in 
exoneration or issuing of a formal warning. 
This includes, but not limited to— 
— breaches of safety regulations. 
— negligence in work practices. 

(c) Serious Misconduct — suspension with pay 
prior to evaluation of the situation which may 
result in termination. This includes, but not 
limited to— 
— serious breach of company and/or 

Woodside regulations. 
— serious breach of company and/or 

Woodside safety rules. 
— possession of drugs, alcohol, fire-arms or 

means of ignition 
— stealing 
— assault of another person. 

(2) Problem 
(a) Counselling: Counselling basically involves 

the line supervisor talking in private to an 
employee about his/her performance. This 
should be used in ordinary day-to-day 
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incidents involving minor infringements or 
unsatisfactory performance or anti-social 
behaviour in the workplace. 

The following steps or considerations are 
usually involved— 
— explanation of why he/she is being 

counselled. 
— employee's view/explanation. 
— explanation of behaviour or performance 

standard expected. 
— action/assistance identified, where 

appropriate. 
If the problem is resolved, no further action 

is required, or— 
If the employee does not respond to first 

counselling within an appropriate period, the 
procedure should be repeated, or— 

If there is some improvement but the 
problem is not resolved, further counselling 
may also be required. 

If the employee is not satisfied with the 
counselling he/she can raise it through the 
Grievance Procedure. 

(b) Formal Counselling: Where the normal 
process has not resulted in an improvement, 
formal counselling will be required. The 
union representative will be present unless 
requested otherwise by the employee. In the 
presence of the union representative the 
supervisor may seek other company 
involvement. The same steps as are involved 
in counselling are applicable; however, the 
supervisor makes a written record which is 
copied to the employee (and employee shop 
steward, if involved) and a copy on the 
employee's file. 

If the problem is resolved, no further action 
is required. If there is some improvement, but 
the problem is not resolved, further 
counselling may be required. If there has been 
no improvement, disciplinary action will be 
required. 

(c) Disciplinary Action: 
(i) Formal Written Warning: Formal written 

warning will inform the individual of the 
company's intention to institute 
termination proceedings if no 
improvement is evident. The employee 
shop steward is to be notified of the 
intention to proceed with the issue of 
written warning. 

The employee shop steward must be in 
attendance at the interview. A copy of the 
record of the interview will be distributed 
to— 
— the employee. 
— employee shop steward. 
— relevant section supervisor. 
— employee's file. 

(ii) Suspension: If there is no improvement 
following the written warning, the 
employee in the presence of the employee 
shop steward is advised that he/she is 
suspended (removed from site), with pay. 
pending termination proceedings. 
Notification of the suspension including 
reasons, will be given to the employee and 
employee shop steward in writing. 

The union organiser will also be 
notified by the company that the 
employee has been suspended and that 
termination proceedings have been 
instituted. The company and union will 
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evaluate the situation and agree on a 
course of action, which may result in 
reprimand, lifting of suspension or 
dismissal. If no agreement can be 
reached, the matter will be referred for 
arbitration, in accprdance with subclause 
(3)(g) of the Grievance Procedure. 

(3) Serious Problem: The management will advise 
the employee/s concerned that the incident will be 
investigated and possible disciplinary action may 
result. If the investigation results in disciplinary action 
being required, the company will notify the employee 
shop steward of its intention to proceed with issuing of a 
formal written warning as per subclause (2)(c)(i) of this 
clause. 

(4) Serious Misconduct: Immediately following a 
serious incident, the employee in the presence of the 
employee shop steward will be advised that he/she is 
being suspended (removed from site) with pay. pending 
termination proceedings being implemented. These 
termination proceedings as per subclause (2)(c)(ii) of 
this clause. 

40. — Communications Process. 
(1) Safety 

(a) Crew safety meetings are to be held fortnightly 
and attended by all award and non-award 
members of each crew. Purpose of the 
meetings is to review safety performance and 
deal with relevant safety matters. 

(b) One award and one non-award member ofi 
each crew will attend the platform safety 
meeting which is held fortnightly. Purpose of 
the meeting is to deal with safety matters not 
capable of resolution at the safety meeting 
referred to in (a) above and to formulate 
strategies for implementation and review of 
safety policy. 

The above meetings do not obviate the use 
of the Safety Code for dealing with immediate 
issues. 

(2) General Meetings: Each crew to hold a 
fortnightly toolbox meeting attended by the first line 
supervisor. The purpose of these meetings is for 
employees to be briefed on forward programmes and 
other matters of general interest. It is also used as a 
forum for the award employees to raise any matters 
relevant to their crew. 

(3) Review Meetings: Quarterly review meetings to 
be held by the Woodside Offshore Installation Manager 
and a representative of onshore Woodside 
management. Purpose of the meeting is to brief all 
personnel on project developments and, where 
necessary, to review the agreed procedures established 
between the parties. 

41. — Accident Make-Up Pay. 
(1) An employer shall pay an employee accident 

make-up where the employee is incapacitated as a 
result of a disability for which weekly payments or 
compensation are payable by or on behalf of the 
employer pursuant to the provisions of the Western 
Australian Workers'Compensation and Assistance Act 
(hereinafter referred to as the Act) provided such 
payments are at a rate less than an employee's 
appropriate weekly rate. 

(2) "Accident Make-Up Pay" means payment of an 
amount being the difference between the amount of 
compensation paid to the employee pursuant to the Act 
and payment at the full offshore rate less the living away 
from home allowance and the job termination payment 
for the number of hours that the employee would have 
worked had he been at work at the rate specified by the 
Platform Modification and Hook-Up Agreement. 
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(3) An employer shall pay or cause to be paid 
accident make-up pay during the incapacity of the 
employee within the meaning of the said Act until such 
incapacity ceases, or until the expiration of a period of 
52 weeks from the date of injury, whichever event shall 
first occur. 

(4) The liability of the employer to pay accident pay 
in accordance with this Agreement shall arise as at the 
date of the injury or accident in respect of which 
compensation is payable under the Act. and the 
termination of the employee's employment for any 
reason during the period of any incapacity shall in no 
way affect the liability of the employer to pay accident 
pay as provided in this Agreement other than the 
expiration of the employer's contract with the client. 

(5) In the event that the employee receives a lump 
sum in redemption of weekly payments under the Act. 
the liability of the employer to pay accident pay as 
herein provided shall cease from the date of such 
redemption. 

(6) The provision of this clause shall not apply to 
casual employees. 

THE STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 
CONDITIONS AWARD No. AI of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

The State Energy Commission of Western Australia 
and 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others. 

No. A1 of 1989. 
Various Power Generation 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER A.R. BEECH. 

5th day of May 1989. 

Award. 
HAVING heard Mr A.P. Grealy and with him Mr N.J. 
Mitsopoulos on behalf of the applicant and Mr G.G. 
Young on behalf of The Construction. Mining and 
Energy Workers' Union of Australia. Western 
Australian Branch: Ms D. Blaskett on behalf of the 
Australasian Society of Engineers. Moulders and 
Foundry Workers Industrial Union of Workers. 
Western Australian Branch: Mr J.R. Gandini on behalf 
of the Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth: Mr K.E.Calverton 
behalf of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; Mr B. 
Mclntosh on behalf of the Shop. Distributive and 
Allied Employees' Association of Western Australia: 
Ms S. Mayman on behalf of the Federated 
Miscellaneous Workers' Union of Australia. Hospital. 
Service and Miscellaneous. WA Branch and The 
Plumbers and Gasfitters Employees' Union of 
Australia. West Australian Branch. Industrial Union of 
Workers: Mr G. Pallot on behalf of the Australian 
Builders' Labourers" Federated Union of Workers — 
Western Australian Branch and The Operative 
Plasterers and Plaster Workers Federation of Australia 
(Industrial Union of Workers) Western Australian 
Branch; Mr T. Remedio on behalf of the Operative 
Painters' and Decorators' Union of Australia. West 
Australian Branch. Union of Workers; Mr N. Algrove 
on behalf of the Transport Workers' Union of Australia. 
Industrial Union of Western Australia and Mr B. 
McCarthy intervening on behalf of the Confederation 

of Western Australian Industry (Inc.); Mr A. Cooke 
intervening on behalf of the Trades and Labor Council 
of Western Australia; Mr S. Home intervening on 
behalf of the Minister, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes 
the following Award. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

State Energy Commission of Western Australia 
Wages and Conditions Award 1988 

1. —Title. 
This Award shall be known as the State Energy 

Commission of Western Australia Wages and 
Conditions Award 1988 and shall replace: 

Engineering Trades (State Energy Commission) 
Consolidated Award No. 1 of 1969. 

Engine Drivers" (State Energy Commission) 
Award No. 15 of 1977. 

Engine Drivers' Country Power Station (SEC) 
Award No. 19 of 1975. 

Gas Workers' (SEC) Agreement No. 6 of 1978. 
Transport Workers" (SEC) Award No. 40 of 

1965. 
Building Trades (State Energy Commission) 

Award No. 1 of 1959. 
Miscellaneous Workers' (State Energy 

Commission) Award No. 3 of 1967. 
Storemen (SEC) Award No. 4 of 1971. 

2. — Arrangement. 
Subject: Part Page 
Building Trades A 2 
Engine Drivers Thermal Power Stations B 37 
Engine Drivers Country Power Stations C 65 
Engineering Trades D 88 
Gas Workers E 123 
Miscellaneous Workers F 141 
Storepersons G 160 
Transport Workers H 182 
Muja Attendance Allowance I 205 

1.—Title. 
Part A —Building Trades. 

2. — Arrangement. 
I. Title. 
2: Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Promotion. 
7. Contract of Service. 
8. Absence from Duty. 
9. Payment for Sickness. 
10. Annual Leave. 
II. Holidays. 
12. Long Service Leave. 
13. No New Designation. 
14. Shop Stewards. 
15. Hours of Duty. 
16. Rest Period. 
17. Guaranteed Week. 
18. Overtime. 
19. Away from Home and Camp Allowance. 
20. Fares and Travelling Time. 
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21. No Reduction. 
22. Board of Reference. 
23. Right of Entry. 
24. Special Rates and Provisions. 
25. Protection of Employees' Tools. 
26. Leading Hand Allowance. 
27. Wages. 
27A.No Extra Claims. 
28. Provision of Appliances. 
29. Compassionate Leave. 
30. Apprentices. 
31. Redundancy. 
32. Mixed Functions. 
33. District Allowances. 
34. Payment of Wages. 
35. Temporary Employees. 

3. — Area and Scope. 
This award shall operate throughout the State of 

Western Australia and shall apply to building trades 
employees employed by the State Energy Commission 
of Western Australia in the classifications mentioned in 
Clause 27. — Wages. 

4. — Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period commencing on or 
after 5 May 1989. 

5. — Definitions. 
(1) "Bricklayer" means an employee engaged in 

bricklaying, brick cutting, firework (including kiln 
work), furnaces, or furnace work of any description, 
setting cement bricks, cement block and cement 
pressed work, setting coke slabs or coke bricks, or 
plaster partition blocks or any other work which comes 
or which may be adjudged to come within the scope of 
brick work generally. 

(2) "Builders' Labourers" — for the purpose of this 
award. Builders' Labourers are divided into four 
classes: 

Class 1. — Rigger. Drainer. Dogman. 
Class 2. — Scaffolder. Power Monkey, Hoist or 

Winch Driver. Concrete Finisher. Steel 
Fixer including Tack Welder. 

Class 3. — Bricklayer's Labourer. Plasterer's 
Labourer. Assistant Powder Monkey. 
Assistant Rigger. Demolition Employee 
(after three months' experience). Gear 
Hand. Pile Driver. Tackle Hand. Jack 
Hammer Man. Mixer Driver (concrete). 
Steel Erector. Aluminium Alloy 
Structural Erector. Gantry Hand, or 
Crane Hand. Crane Chaser. Concrete 
Gang including Concrete Floater. Steel 
or Bar Bender to pattern or plan. 
Concrete Form Work Stripper. 

Class 4. — Builders' Labourers employed on work 
other than specified in Classes 1 to 3 
inclusive. 

In the above classes: 
(a) "Assistant Powder Monkey" means a 

Builders' Labourer assisting under the direct 
supervision of a Powder Monkey in placing 
and firing explosive charges excluding the 
operation of explosive powered tools. 

(b) "Assistant Rigger" means, a Builders' 
Labourer assisting under the direct 
supervision of a Rigger in erecting or placing 
in position the members of any type of 
structure (other than scaffolding and 
aluminium alloy structures) and for the 
manner of ensuring the stability of such 

members, for dismantling such structures or 
for setting up cranes or hoists other than those 
attached to scaffolding. 

(c) "Direct supervision" means, in relation to 
paragraphs (a) and (b) of this subclause.-that 
the Powder Monkey or the Rigger, as the case 
may be. must be present on the job to guide the 
work during its progress. 

(d) "Concrete Finisher" means a Builders' 
Labourer, other than a Concrete Floater, who 
is engaged in the hand finishing of concrete 
work. 

(e) "Concrete Floater" -means a Builders' 
Labourer engaged in concrete work and using 
a wooden or rubber screeder or mechanical 
trowel or wooden float or engaged in bagging 
off or broom finishing. 

(0 "Drainer" means a Builders' Labourer 
directly responsible to the employer for the 
correct and proper laying of sewerage and 
drainage pipes. 

(g) "Leading Hand" means a Builders' Labourer 
who is given by the employer or the employer's 
agent, the responsibility of directing or 
supervising the work of other Labourers. 

(h) "Scaffolder" means a Builders' Labourer 
engaged in the work of erecting or altering or 
dismantling scaffolding of all types. 

(3) "Carpenter" means an employee engaged upon 
the erection, repair, ornamentation and demolition of 
work in wood for re-erection, or of any form of 
construction work in wood, and upon work usually 
done by Carpenters in engineering works necessitating 
the use of Carpenters' tools or machines in lieu thereof, 
including: 

(a) Metal ceilings, the fixing of the following 
asbestos products — plain and corrugated 
sheets, gutters, downpipes. ridgings, rain 
heads, ventilators and skylights, fascia and 
barge-boards. 

(b) The setting out and laying of wood blocks or 
parquetry flooring. 

(c) All pre-fabricated buildings in wood 
construction. 

(d) The erection and/or fixing work in metal. 
(4) "Setter Out" means a Carpenter who sets out in a 

joiner's shop work (other than wood blocks or 
parquetry flooring) for three or more other 
Carpenters. 

(5) "Detail Employee" means a Carpenter who sets 
out work upon staircases, bar. kitchen or office fitting, 
or any similar detail work, from architects' plans or blue 
prints requiring, in the opinion of the engineer in 
charge, more than the ordinary skill of a Carpenter. 

(6) "Plasterer" means an employee employed or 
usually employed on plastering work. 

(a) "Plastering work" shall mean: 
(i) All internal and external plastering and 

cementing, whether by mechanical or 
manual means, including hard wall 
plaster and texture work where the 
materials used in such texture work 
consist only of plaster or cement or 
both. 

(ii) The fixing of precast plaster or any other 
kind of plaster required to be finished off 
with plastered joints. 

(iii) The fixing of pressed cement work and 
ornaments and plaster partition blocks. 

(iv) Plastering in sewers, septic tanks, water 
channels and refining of pipes. 
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(v) The fixing of plain and ornamental tiles 
on walls or floors. 

(vi) The top dressing of concrete work 
finished in cement, granolithic or patent 
colouring and all cement composition 
work and plain or fancy paving, except 
such work as is included in the definition 
of a Builders' Labourer unless such work 
is done by an employee who is engaged or 
employed as a Plasterer. 

(vii) The working of flintcote where used with 
sand cement and/orgranulated cork and/ 
or sawdust. 

(b) The following work is not included in the 
foregoing definition: 
(i) Work authorised to be done by employees 

under any other award or industrial 
agreement. 

(ii) Work done by Plumbers. 

(7) "Painter" means: 
(a) An employee who applies paint or any other 

preparation used for preservative or 
decorative purposes: 
(i) To any building or structure of any kind 

or to any fabricated unit forming or 
intended to form part of any building or 
structure. 

(ii) To any machinery or plant. 
(b) and includes any employee engaged in the 

hanging of wallpapers or substitutes therefor 
or in glazing, graining, gilding, decorating, 
applying plastic relief, putty glazing or 
marbling; 

(c) and also includes any employee who strips off 
old wallpaper or who removes old paint or 
varnish or who is engaged in the preparation 
of any work for painting or of any material 
required for the trade: 

(d) but does not include an employee not engaged 
in the building industry proper who applies 
only one protective coating where a final 
finishing or decorative coat is not required to 
any type of machine, machinery, or 
structure. 

(8) "Plumber" means an employee employed or 
usually employed in executing any plumbing, gas 
fitting (but does not include gas fitting which by custom 
at the date of this award has been performed by 
employees under the Gas Workers' Industrial 
Agreement registered under the Industrial Relations 
Act), pipe fitting or domestic engineering work or who 
executes any work in or in connection with: 

(a) Sheet lead, galvanised iron or other classes of 
sheet metal generally used by Plumbers. 

(b) The fixing of lead, wrought cast or sheet iron, 
copper, brass or other classes or pipe work 
including earthenware pipes, ventilating or 
airconditioning appliances. 

(c) Water (hot or cold), steam (other than for 
power purposes) gas (but does not include gas 
installations which by custom at the date of 
this award has been performed by employees 
under the Gas Workers' Industrial Agreement 
registered under the Industrial Relations Act), 
air. oil for heating or cooking purposes, 
vacuum systems and sewerage installations. 

(d) House, sanitary, chemical and/or general 
plumbing. 

(e) Fire service work. 

(0 Fitting and fixing asbestos corrugated sheets, 
guttering, down pipes, ridging, rain heads, 
ventilators, skylights, fascia and barge- 
boards. 

(g) Irrigation installations. 
(9) "Casual Employee" means an employee 

employed for less than one week continuously but does 
not include an employee who when work is available, 
leaves his/her employment before the expiration of one 
week. 

(10) "Employer" means The State Energy 
Commission of Western Australia. 

6. — Promotion. 
All promotions shall be made under and in 

accordance with the Industrial Relations Act 1979 and 
the Regulations thereto. 

7. — Contract of Service. 
(1) No employee with six months or more service, 

shall leave the employer until the expiration of 14 days' 
written notice of his/her intention so to do without the 
approval of the employer. 

(2) Except in the case of summary dismissal for 
misconduct, peculation or theft. 14 days' written notice 
shall be given by the employer to any employee with six 
months or more service, whose services are no longer 
required and the reason for dismissal shall be stated in 
such notice. 

(3) The employer shall be entitled to deduct payment 
for any day or portion of a day on which the employee 
cannot be usefully employed because of any strike by 
the union party to this award, or by a union or unions 
affiliated with it or them or by any other association or 
union associated wth itorthem.orany stoppage of work 
by any cause which the employer cannot reasonably 
prevent. 

(4) An employee with less than six months' service 
may leave his/her employment or have his/her services 
terminated on one week's notice except in the case of 
summary dismissal for misconduct, peculation or 
theft. 

(5) A casual employee may have his/her services 
terminated or may leave his/her employment on one 
day's notice. 

8. — Absence from Duty. 
(1) Any employee losing time through sickness or 

injury shall as soon as possible notify his/her foreman 
or other officer in charge in sufficient time to permit of 
arrangements being made for the performance of his/ 
her duties. 

(2) Subject to the provisions of Clause 9. — Payment 
for Sickness — any employee losing time through 
sickness or special leave shall be reduced in wages only 
to the extent of the time actually lost through sickness or 
granted as special leave. 

9, — Payment for Sickness. 
(l)(a) An employee (other than a casual employee) 

shall be entitled to payment for non-attendance on the 
ground of personal ill-health or injury for one-sixth of a 
week's pay for each completed month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to an employee as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves 
the service of the employer, in the event of the employee 
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being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of an employee for 
not more than three consecutive working days due to 
the unexpected critical illness of a member of the 
employee's immediate family (i.e. dependent spouse, 
parent, child, brother or sister) but only if and to the 
extent that the employee proves to the satisfaction of the 
employer that the absence was necessary. 

(3) Except as provided in subclause (2) of this clause, 
an employee shall not be entitled to the benefit of this 
clause unless the employee produces proof of sickness 
to the satisfaction of the employer, but the employer 
shall not be entitled to a medical certificate for absences 
of less than three consecutive working days unless the 
total of such absences exceeds five days in any one 
accruing year. 

(4)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when the employee is absent on annual leave and an 
employee may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to the employee's place of 
residence or a hospital as a result of the employee's 

"personal ill health or injury for a period of seven 
consecutive days or more and the employee produces a 
certificate from a registered medical practitioner that 
he/she was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the 
obligation to advise the employer in accordance with 
Clause 8. — Absence from Duty, if the employee is 
unable to attend for work on the working day next 
following the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time the 
employee proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or. failing agreement, shall 
be added to the employee's next period of annual leave 
or. if termination occurs before then, be paid for in 
accordance with the provisions of Clause 10. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 10. — Annual Leave, shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(5) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 or to employees whose illness or 
injury is the result of the employee's own misconduct. 

10. — Annual Leave. 
(l)(a) Subject to the provisions of this clause, a 

period of four weeks" leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to an 
employee by the employer after a period of 12 months" 
continuous service with the employer. 

(b) For the purpose of paragraph (a) hereof, "four 
weeks" leave" shall mean 150 hours' leave. 

(c) If the employee so requests, the annual leave 
allowed in paragraph (a) hereof may be taken in two 
periods, provided that each period consists of a 
minimum of 41 and two-thirds or371/2 hours, and that 
such periods are taken in complete weeks in accordance 
with the recognised work pattern of the employee 
concerned. 

(d) In taking leave, if an employee's leave 
entitlement expires part way through a day, the 
employee shall have the option of resuming duty for 
that full day or take the balance of the day as approved 
leave without pay. 

(e) In addition to the payment for annual leave, an 
employee shall receive a loading calculated on the 
following basis: 

(i) l71/2 per cent of the employee's "rate of wage" 
calculated at the date of accrual: 

(ii) "rate of wage" shall comprise the wage an 
employee would have received in respect of 
the ordinary time the employee would have 
worked had the employee not been on leave 
during the relevant period: 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee, would have been an 
ordinary working day. there shall be added to that 
period one day, being an ordinary working day. for each 
such holiday observed as aforesaid. 

(3)(a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
in respect of the period that an employee is on annual 
leave or holidays, and no such deduction shall be made 
for any approved period or periods during which an 
employee is absent from duty through sickness with or 
without pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, an employee whose employment terminates 
after one month's continuous service in any qualifying 
12-monthly period, shall be paid 2.88 hours' pay in 
respect of each completed week of continuous service in 
that qualifying period. 

(5) An employee whose employment terminates 
shall be entitled to payment, including the loading 
prescribed in subclause (1 )(e) hereof, for any complete 
period of annual leave due to the employee. 

(6) Except as provided in subclause (5) of this clause 
an employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefits of the 
provisions of this clause. 

(7) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the employee 
has received for the greatest proportion of the calendar 
month prior to the employee taking annual leave. 

(8) Annual leave for employees employed south of 26 
degrees parallel of south latitude shall be calculated up 
to the 30th day of June in each year and where 
practicalbe. shall be cleared within 12 months of that 
date. 
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(9) Any annual leave entitlement accumulated to an 
employee as at 8 June 1981 shall be adjusted in hours in 
the ratio of 37Vz to 40. 

(10) The provisions of this clause shall not apply to a 
casual employee. 

11. — Holidays. 
(1 )(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay. namely. New Year's 
Day. Australia Day. Good Friday. Easter Monday, 
Anzae Day. Labour Day. Foundation Day. Sovereign's 
Birthday. Christmas Day and Boxing Day: provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observedon the nextsucceedingTuesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday: provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on an employee's 
ordinary working day and the employee is not required 
to work on such day. the employee shall be paid for the 
ordinary hours the employee would have worked on 
such day if it had not been a holiday. 

(b) If any employee is required to work on a holiday, 
the employee shall be paid for the time worked at the 
rate of double time and one-half. 

(3) When an employee is off duty owing to leave 
without pay or sickness including accidents on or off 
duty, except time for which the employee is entitled to 
claim sick pay. any holiday falling during.such absence 
shall not be treated as a paid holiday. Where the 
employee is on duty or available on the whole of the 
working day immediately preceding a holiday or 
resumes duty or is available on the whole of the working 
day immediately following a holiday as prescribed in 
this clause, the employee shall be entitled to a paid 
holiday on all such holidays. 

(4) The provisions of this clause do not apply to a 
casual employee. 

12. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the first day of April 
1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) of this clause, 
"thirteen weeks' leave" shall mean 4871/2 hours leave. 

(3) Any long service leave entitlement accrued to an 
employee as at 8 June 1981 shall be adjusted in hours in 
the ratio of 3772 to 40. 

(4) In taking leave, if an employee's leave entitlement 
expires part way through a day. the employee shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

13. — No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered thereby. 

14. — Shop Stewards. 
An employee appointed shop steward in the shop or 

section in which the employee is employed, shall, upon 
notification in writing by the union to the employer, be 
recognised as the accredited representative of the union 
to which the employee belongs. 

15. — Hours of Duty 
(1) Subject to the provisions of subclause (2) of this 

clause. 371/2 hours, exclusive of Saturday and Sunday 
work, shall constitute a week's work. No day's work 
shall exceed 71/2 hours without payment of overtime. 

(2) Provided that, by agreement between the 
employer and unions party to this award, the ordinary 
hours may be worked over a fortnightly period of nine 
days, exclusive of work performed on Saturday, Sunday 
and the special day off. with each day consisting of eight 
hours and 20 minutes without payment of overtime. 

(3) The ordinary hours of work shall be consecutive 
except for an unpaid meal break which shall not exceed 
one hour. 

(4) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive. 

(5)(a) The ordinary hours of duty within the spread 
of hours provided in subclause (4) of this clause shall 
not be altered without consultation with the unions 
party to this award. 

(b) Notwithstanding the provision of paragraph (a) 
hereof, the ordinary hours of duty for employees in 
Construction and Workshops Group shall be from 7.00 
a.m. to 3.50 p.m. when working at the Mjua Power 
Station site or other major construction sites. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

(7) For the purpose of meeting the needs of the 
industry, the employer may require any employee to 
work reasonable overtime, including work on 
Saturdays. Sundays, holidays and special days off. at 
the rate prescribed by this award, and unless reasonable 
excuse exists, the employee shall work in accordance 
with such requirement. 

16. — Rest Period. 
(1) Subject to the provisions hereinafter contained, a 

rest period of seven minutes from the time of ceasing to 
the time of resumption of work shall be allowed each 
morning. This interval shall be counted as time off duty 
without deduction of pay and shall be arranged at a 
time and in a manner to suit the convenience of the 
employer. Morning tea may be taken by employees 
during this interval but the period of seven minutes 
shall not be exceeded under any circumstances. Upon 
proof of breach by any employee of any provision 
hereinbefore expressed or implied. The Western 
Australian Industrial Relations Commission may 
grant the employer exemption from liability to allow the 
rest period aforesaid. 

(2) Employees engaged on essential emergency work 
or on some process in course (e.g. concreting) may be 
required to take the prescribed tea break at such time 
and in such manner as considered necessary by the 
officer in charge of the job. or. in his absence, by the 
foreman. 
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17. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each employee, other than 
a casual employee, a full week's work exclusive of 
Saturday and Sunday work. Provided that where a nine 
day fortnight is worked, the employer shall guarantee to 
each employee 75 hours' work over the fortnightly 
period exclusive of Saturday. Sunday and the special 
day off. Each weekly or fortnightly period shall stand by 
itself. 

(2) The guaranteed period may be reduced or 
affected as follows: 

(a) where an employee is suspended: 
(b) in respect of any day when, as a result of a vote 

taken by the employees concerned with the 
consent of the employer, or by agreement 
between the employer and the unions 
concerned, a holiday is taken; 

(c) in respect of any day an employee is absent 
except through sickness as provided for in 
Clause 9. — Payment for Sickness; 

(d) by any period during which the employer is 
unable wholly or partly to continue operations 
at the generating stations and/or at any of its 
undertakings because of any action on the 
part of any section of its employees or for any 
other cause beyond the employer's control. 

18. — Overtime 
(1) All time worked by an employee outside that 

employee's usual hours of duty shall be regarded as 
overtime. 

(2) The rates payable for overtime shall be: 
(a) subject to the provisions of paragraph (b) 

hereof, where the employee commences the 
overtime within the period of 1 Va hours prior to 
the employee's usual starting time, time and 
one-half for the time worked in such 1 Va hour 
period; 

(b) double time for all time worked on a Saturday 
after 12 noon or on a Sunday: 

(c) subject to the provisions of paragraph (a) 
hereof, double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the employee's usual 
starting time on the next day; and 

(d) subject to the foregoing provisions of this 
subclause, time and one-half for the first two 
hours and double time thereafter. 

(3) For the purpose of paragraph (c) of subclause (2) 
of this clause, the expression "usual starting time" shall 
mean the time at which the employee usually 
commences his/her ordinary hours of duty. 

(4) An apprentice under 18 years of age shall not be 
required to work overtime without the apprentice's 
consent. 

(5)(a) Subject to the provisions of this subclause. an 
employee who commences to work overtime at or after 
the usual ceasing time and before the usual starting 
time: 

(i) shall, if the overtime exceeds two hours and is 
continuous with the employee's day's work, be 
supplied wth a meal by the employer or be 
paid $4.80 for a meal and if. owing to the 
amount of overtime worked, a second or 
subsequent meal is required the employee 
shall be supplied with a meal by the employer 
or be paid $3.30 in respect of each meal so 
required; and 

(ii) the continuity of work shall not be deemed to 
have been interrupted by any meal break 
allowed within the two hours period referred 
to but no such meal period shall be paid for. 

(b) The provisions of subparagraph (i) of paragraph 
(a) hereof shall not apply: 

(i) in respect of any period of overtime for which 
the employee has been notified on the 
previous day or earlier that the employee will 
be required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal for which the employee can 
reasonably go home. 

(c) If an employee to whom subparagraph (i) of 
paragraph (b) hereof applies has. as a consequence of 
the notification referred to in that subparagraph 
provided himself/herself with a meal or meals and is 
not required to work overtime or is required to work less 
overtime than the period notified, the employee shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the meal 
provision) hereof: 

(i) the expression "usual starting time" and 
"usual ceasing time" mean, respectively, the 
time at which the employee usually 
commences and the time at which the 
employee usually ceases his ordinary hours of 
duty: and 

(ii) time worked on Saturdays. Sundays, holidays 
or special days off between the usual starting 
time and the usual ceasing time shall not be 
deemed to be overtime. 

(6) An employee who commences to work overtime 
at or after the usual ceasing time and before the usual 
starting time shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous hours of 
overtime worked but only if the employee continues 
work after the meal time. 

(7) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the employee knocks off for his/her 
meal. 

(8)(a) An employee required to return to work 
overtime after leaving the employer's premises, and 
who returns home on completion of that overtime, shall 
be paid $7.80 in addition to the following minimum 
payments for any overtime worked; namely: 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday; 
(ab)for a minimum of one hour at overtime 

rates on any other week day; 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday; 

(ab) for a minimum of two hours at overtime 
rates on any other week day; 

and the employee shall not be obliged to work 
for the minimum period applicable to the 
employee if the job for which the employee 
has been brought in has been completed in 
less time. 

(b) Subject to the provisions of paragraph (c) hereof, 
the allowance of $7.80 cents prescribed in paragraph (a) 
of this subclause shall be halved where the employer 
provides transport. 

(c) The provisions of paragraph (b) hereof shall not 
apply to employees located at Muja Power Station who 
shall be paid an allowance of $1.00 when special 
provisions apply in relation to the provision of 
transport by the employer. 

(9)(a) An employee who works overtime on a Sunday 
shall be paid for not less than four hours at the rate 
applicable to that day and the employee shall not be 
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obliged to work for the four hours if the job for which the 
employee was brought in is completed in less than four 
hours, but if the employee is called out for duty more 
than once within a period of four hours from the start of 
a previous call-out for duty, the employee shall not be 
entitled to any further payment for time worked within 
that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), an employee required to 
return to work overtime after leaving the employer's 
premises, and who returns home on completion of that 
overtime, shall be paid S7.80. 

(c) The allowance of S7.60 prescribed in paragraph 
(b)ofthis subclause shall be halved where the employer 
provides transport. 

(d) The provisions of paragraphs (b) and (c) hereof 
shall not apply to employees located at Muja Power 
Station when special provisions apply in relation to the 
provision of transport by the employer. 

(10) When an employee is notified to hold himself/ 
herself in readiness as from a specific time for a call-out 
to work after ordinary hours, the employee shall be paid 
at ordinary rates for the actual time during which the 
employee so holds himself/herself in readiness. 

(11) An employee shall not work more than 16 hours 
consecutively in any one period of 24 hours. 

(12)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each employee has at least lOconsecutive hoursoffduty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of the 
employee's ordinary work on one day and the 
commencement of the employee's ordinary work on the 
next day that the employee has not had at least 10 
consecutive hours off duty between those times, shall, 
subject to this subclause. be released after completion of 
such overtime until the employee has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, the employee 
shall be paid at double time rates until the employee is 
released from duty for such period and the employee 
shall then be entitled to be absent until the employee 
has had 10 consecutive hours off duty without loss of 
pay for ordinary working hours occurring during such 
absence. 

(d) Where an employee (other than a casual 
employee) is called in to work on a Sunday, holiday or 
special day off preceding an ordinary working day. the 
employee shall, wherever reasonably practicable, be 
given 10 consecutive hours off duty before the 
employee's usual starting time on the next day. If this is 
not practicable, then the provisions of paragraphs (b) 
and (c) of this subclause shall apply mutatis mutandis. 

(e) Overtime worked in the circumstances referred to 
in subclauses (9) and (10) of this clause shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(13) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

19. — Away from Home and Camp Allowance 
(1) When an employee on instructions from the 

employer proceeds on duty from the place where the 
employee is then or usually employed, the employer 
shall transport the employee free of cost to the employee 

or pay any fares (including return fares on completion 
of job) reasonably incurred by the employee and except 
where camping conditions obtain, shall pay a proper 
allowance at current rates for all necessary meals or 
board and lodging. 

(2) The standard of food and accommodation at 
present made available by the employer to employees 
required to camp shall be maintained and the present 
methods of catering shall be continued unless in any 
particular case the parties to this award otherwise 
agree. 

(3) Liberty is reserved to the respondent and to all or 
a majority of the applicants to apply to amend this 
clause: 

(a) in the event of any dispute as to the 
maintenance of the standard referred to in 
subclause (2) of this clause: and 

(b) in the event of a situation arising which 
requires a modification of the existing 
methods of catering or affects the 
maintenance of the standards referred to in 
subclause (2) of this clause. 

20. — Fares and Travelling Time. 
(1) When an employee is instructed to proceed on 

duty away from the employee's permanent depot, the 
employee shall be entitled to second class return fare by 
rail or road bus transport and subject to subclause (2) of 
this clause shall be paid at ordinary rates for the actual 
travelling or waiting time for the first eight hours and 
thereafter at half the ordinary rate in any one period of 
24 hours. 

(2) Where the waiting time exceeds four hours and 
suitable accommodation is available, the employee 
shall be deemed to be booked off duty and shall not be 
entitled to payment for the time he/she is booked off. 

(3) Sunday travelling or waiting time shall be paid at 
the same rate and on the same conditions as on week 
days. 

(4) In respect of an employee who is provided with a 
sleeping berth in a passenger train, travelling time shall 
not count between 10.00 p.m. and 7.00 a.m. provided this 
shall not operate to reduce the travelling time to be paid 
for below four hours in any one day. provided further 
that where by virtue of the length or nature of the 
journey the sleeping berth is available for six hours or 
less, travelling time shall be paid for such period with a 
minimum of four hours. 

(5) An employee residing in the metropolitan area, 
being that area within a 24 kilometre radius of the 
General Post Office. Perth, who is required to start work 
at some place other than his/her permanent depot or 
usual place of employment shall, if the time taken in 
travelling from the employee's place of residence to the 
job and return exceeds the time normally taken in 
travelling from his/her usual place of residence to his/ 
her permanent depot or usual place of employment and 
return, be paid for such excess travelling time at 
ordinary rates. If the fares actually and reasonably 
incurred in such travelling exceed the fares normally 
paid by the employee in travelling from his/her place of 
residence and return, the employer shall pay the 
amount by which such fares exceed those usually paid 
for travelling to and from the employee's usual 
workshop or place of employment. 

(6) An employee who is working outside of the 
metropolitan area, being that area within a 24 kilometre 
radius of the General Posi Office. Perth, and who is 
required to start work at some place other than at the 
depot to which he/she is attached, or at the camp where 
he/she is living, shall travel one way from or to work in 
his/her own time, provided, however, that the employee 
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shall not be required to travel for more than three 
quarters of an hour in any one day in his/her own 
time. 

(7) Employees who are engaged solely for 
construction work on the site of the Muja Power Station 
or Kwinana Power Station shall be paid fares and 
travelling time as provided for construction employees 
under the provisions of the Building Trades 
(Construction) Award No. 14 of 1975 and 24 of 1976 as 
amended. 

(8) Employees who are normally employed in 
established depots or workshops of the employer and 
who are transferred temporarily to work on 
construction work on the site of the Muja Power Station 
shall be paid fares and travelling time whilst so 
transferred as provided for construction employees 
under the provisions of the Building Trades 
(Construction) Award No. 14 of 1975 and 24 of 1976 as 
amended. 

21. — No Reduction. 
This award shall not in itself operate to reduce the 

wages of any employee who is at present receiving 
above the minimum rate prescribed for the employee's 
class of work. 

22. — Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a chairperson and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award may 
be allowed, approved, fixed, determined ordealt with by 
a Board of Reference. 

23. — Right of Entry. 
(1)On notifying the officer in charge, a 

representative of the union party to this award, who is 
authorised in writing by the President or Secretary of 
such union, shall have the right to enter any place or 
premises during ordinary working hours, wherein 
members of the union covered by this award are 
engaged, for the purpose of conversing with or 
interviewing members of the union in such place or 
premises. 

(2) Provided that such representative shall not 
hamper or otherwise hinder the employees in carrying 
out their work. The Officer in Charge shall determine 
whether employees are being hampered or hindered in 
their work. 

24. — Special Rates and Provisions. 
(1) Conditions respecting Special Rates: 

(a) The special rates prescribed in this award 
shall be paid irrespective of the times at which 
work is performed and shall not be subject to 
any premium or penalty conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) An employee employed— 

(i) on any type of swing scaffold or any 
scaffold suspended by rope or cable, or 
bosun's chair or cantilever scaffold, or 

(ii) on a suspended scaffold requiring the use 
of steel or iron hooks or angle irons at a 
height of 6.1 metres or more above the 

nearest horizontal plane, shall be paid 
S2.29 for the first four hours or part 
thereof and 47 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine cents 
per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be payable 
for working on such scaffolds when used 
under bridges or jetties unless the height of the 
scaffold above the water exceeds 900 mm. 

(3) Insulation: An employee handling charcoal, 
pumice, granulated cork, silicate of cotton, insulwool. 
slag wool or other recognised insulation material of a 
like nature or working in the immediate vicinity so as to 
be affected by the use thereof shall be paid 39 cents per 
hour or part thereof in addition to the rates otherwise 
prescribed. 

(4) Working in adust-laden atmosphere in a joiner's 
shop where dust extractors are not provided or in such 
atmosphere caused by the use of materials for 
insulating, deafening or plugging work (as for instance, 
pumice, charcoal, silicate of cotton or any other 
substitute) or from earthworks. 39 cents per hour 
extra. 

(5) Confined Space: An employee required to work 
in a confined space, being a place the dimensions or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation, shall be paid 
39 cents per hour or part thereof in addition to the rates 
otherwise prescribed. 

(6) Sewer Work: An employee engaged in repairs to 
sewers shall be paid 29 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(7) Well Work: A plumber or labourer required to 
enter into a well nine metres or more in depth for the 
purpose in the first place of examining the pump, pipe 
or any other work connected therewith, shall be paid 
$1.63 for such examination and 60 cents per hour extra 
thereafter for fixing, renewing or repairing such work. 

(8) Permit Work: Any licensed plumber called upon 
by the employer to use the licence issued to the 
employee by the Metropolitan Water Supply. Sewerage 
and Drainage Board for a period in any one week shall 
be paid $9.90 for that week in addition to the rates 
otherwise prescribed. 

(9) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on work 
involvingthe opening up of house drains or wastepipes 
for the purpose of clearing blockages or for any other 
purpose or work involving the cleaning out of septic 
tanks or dry wells, shall be paid a minimum of $1.63 
cents per day or part thereof in addition to the 
prescribed rate. 

(10) Height Money: An employee required to work 
on a chimney stack, spire, tower, air shaft, cooling tower 
or water tower exceeding 15 metres in height shall be 
paid for all work above 15 metres. 32 cents per hour or 
part thereof, with an additional 32 cents per hour or part 
thereof., for work above each further 15 metres in 
addition to the rates otherwise prescribed. 

(11) Furnace Work: An employee engaged in the 
construction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work or on underpinning shall be paid 83 
cents per hour or part thereof in addition to the rates 
otherwise prescribed. 



1978 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

(12) Hot Work: 
(a) An employee required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees Celsius 
and 54 degrees Celsius shall be paid 32 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed or in excess of 54 degrees 
Celsius shall be paid 39 cents per hour or part 
thereof in addition to the said rates. 

(b) Where such work continues for more than two 
hours the employee shall be entitled to a rest 
period of 20 minutes after every two hours' 
work, without loss of pay. not including the 
special rate prescribed in paragraph (a) 
hereof. 

(13) Cold Work: 
(a) An employee required to work in a place 

where the temperature is lowered by artificial 
means to less than 0 degrees Celsius shall be 
paid 32 cents per hour or part thereof in 
addition to the rates otherwise prescribed in 
this award. 

(b) Where such work continues for more than two 
hours the employee shall be entitled to a rest 
period of 20 minutes after every two hours" 
work, without loss of pay. not including the 
special rate prescribed in paragraph (a) 
hereof. 

(14) Flintcote: Plasterers using flintcote shall be paid 
32 cents per hour or part thereof except when flintcote is 
applied by hawk and trowel to walls and ceilings when 
the rate shall be 56 cents per hour extra in addition to the 
prescribed rate. 

(15) Setter Out: A setter out, other than a leading 
hand in a joiner's shop, shall be paid $3.03 cents per day 
in addition to the rates otherwise prescribed. 

(16) Detail Employee: A detail employee, other than 
a leading hand, shall be paid $3.03 cents per day in 
addition to the rates otherwise prescribed. 

(17) Spray Painting — Painters: 
(a) Lead paint shall not be applied by a spray to 

the interior of any building. 
(b) All employees (including apprentices) 

applying paint by spraying shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator would 
be of little or no practical use in preventing the 
absoiption of fumes or materials from 
substances used by an employee in spray 
painting, the employee shall be paid a special 
allowance of 83 cents per day. 

(18) Painting: 
(a) Lead paint surfaces: No surface painted with 

lead paint shall be rubbed down or scraped by 
a dry process. 

(b) Width of brushes: All paint brushes shall not 
exceed 125 mm in width and no kalsomine 
brush shall be more than 175 mm in width. 

(c) Meals not be be taken in paint shop: No 
employee shall be permitted to have a meal in 
any paint shop or place where paint is stored 
or used. 

(19) Spray Application — Painters: A painter 
engaged on all spray applications carried out in other 
than a properly constructed booth approved by the 
Department of Labour and Industry shall be paid 32 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(20) The employer shall, wherever practicable, 
appoint an employee with either first aid knowledge or 
holding first aid qualifications from St. John's 
Ambulance or similar body to carry out first aid duty at 
all works or depots where employees are employed. 
Such employees so appointed, in addition to first aid 
duties, shall be responsible under the general 
supervision of the foreman for maintaining the 
contents of the first aid kit. conveying it to the place of 
work and keeping it in a readily accessible place for 
immediate use. Employees so appointed shall be paid 
the following rates in addition to their prescribed 
rate: 

10 or less In excess 
employees of 10 other 

employees 
Cents Cents 

per day per day 
(a) Unqualified attendant 10 19 
(b) Qualified attendant 49 80 
(c) Qualified attendant 

at a depot 60 91 
(21) Toxic Substances: 

(a) An employee required to use toxic substances 
or materials of a like nature shall be informed 
by the employer of the health hazards 
involved and instructed in the correct and 
necessary safeguards which must be observed 
in the use of such materials. 

(b) An employee using such materials will be 
provided with and shall use all safeguards as 
are required by the appropriate Government 
Authority or. in the absence of such 
requirement, such safeguards as are 
determined by a competent authority or 
person chosen by the union and the 
employer. 

(c) An employee using toxic substances or 
materials of a like nature shall be paid 39 cents 
per hour extra. Employees working in close 
proximity to employees so engaged shall be 
paid 29 cents per hour extra. 

(d) For the purpose of this subclause all materials 
which include or require the addition of a 
catalyst hardener and reactive additives or two 
pack catalyst system shall be deemed to be 
materials of a like nature. 

(22) Fumes: An employee required to work in a place 
where fumes or sulphur or other acid or other offensive 
fumes are present shall be paid such rates as are agreed 
upon between the employee and the employer. 

(23) Asbestos: Employees required to use materials 
containing asbestos or to work in close proximity to 
employees using such materials shall be provided with 
and shall use all necessary safeguards as required by the 
appropriate occupational health authority and where 
such safeguards include the mandatory wearing of 
protective equipment (i.e. combination overalls and 
breathing equipment or similar apparatus) such 
employees shall be paid 39 cents per hour extra whilst so 
engaged. 

(24) Explosive Powered Tools: An operator of 
explosive powered tools, being an employee qualified 
in accord with the laws and regulations of the State of 
Western Australia to operate explosive powered tools, 
who is required to use an explosive powered tool shall 
be paid 74 cents for each day on which the employee 
uses such a tool in addition to the rates otherwise 
prescribed. 

(25) Wet Work: An employee required to work in a 
place where water is continually dripping on the 
employee so that the employee's clothing and boots 
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become wet or where there is water underfoot shall be 
paid 32 cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award. 

(26) Cleaning Down Brickwork: An employee 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves and 
be paid 29 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(27) Bagging: An employee engaged upon bagging 
brick or concrete structures shall be paid 29 cents per 
hour or part thereof in addition to the rates otherwise 
prescribed in this award. 

(28) Bitumen Work: An employee handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 39 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(29) Scaffolding Certificate Allowance: A 
tradesperson who is the holder of a scaffolding 
certificate or rigging certificate issued by the 
Department of Labour and Industry and is required to 
act on that certificate whilst engaged on work requiring 
a certificated person shall be paid 32 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(30) Dry Polishing orCutting ofTiles: An employee 
required to dry polish tiles with a machine or to cut tiles 
with an electric saw shall be paid 39 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award. 

(31) Second Hand Timber: Where, whilst working 
with second hand timber, an employee's tools are 
damaged by nails, dumps or other foreign matter on the 
timber, the employee shall be entitled to an allowance 
of S1.08 per day on each day upon which the employee's 
tools are so damaged provided that no allowance shall 
be payable under this subclause unless it is reported 
immediately to the employer's representative on the job 
in order that the claim may be proved. 

(32) Roof Repairs: An employee engaged on repairs 
to roofs shall be paid 35 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(33) Computing Quantities: An employee, other 
than a leading hand who is regularly required to 
compute or estimate quantities of materials in respect of 
work performed by others shall be paid $2.28 cents per 
day or part thereof in addition to the rates otherwise 
prescribed in this award. 

(34) Loads: Where bricks are being used the 
employee shall not be required to carry: 

(a) more than 40 bricks each load in a 
wheelbarrow (on a scaffold) to a height of 4.6 
metres from the ground. 

(b) more than 36 bricks each load in a 
wheelbarrow over and above a height of 4.6 
metres on a scaffold. 

The type of wheelbarrow shall be agreed upon with 
the union. 

(35) Grinding Facilities: The employer shall provide 
adequate facilities for the employees to grind tools, 
either at the job or at the employer's premises, and the 
employee shall be allowed time to use the same 
whenever reasonably necessary. 

(36) First Aid Outfit: On each job the employer shall 
pro vide a sufficient supply of bandages and anti-septic 
dressings for use in case of accidents. 

(37) Water and Soap: Water and soap shall be 
provided in each shop or on each job by the 
employer. 

(38)(a) The employer shall supply a safety helmet for 
each of the employees requesting one on any job where, 
pursuant to the regulations made under the 
Construction Safety Act 1972. an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the property 
of the employer and during that time it is on issue, the 
employee shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to ordinary use 
excepted. 

(39) Provision of Boiling Water: The employer shall, 
where practicable provide boiling water for the use ot 
the employees on each job at lunch time. 

(40) Sanitary Arrangements: The employer shall 
comply with the provisions of section 102 of the Health 
Act 1911. 

(41) Attendants on Ladders: No employee shall work 
on a ladder at a height of over six metres from the 
ground when such ladder is standing in any street, way. 
or lane where traffic is passing to and from, without an 
assistant on the ground. 

(42) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding down paint 
work shall be governed by the following provisions: 

(a) The weight of each such machine shall not 
exceed six kilograms. 

(b) Every employer operating any such machine 
shall endeavour to ensure that each such 
machine, together with all electrical leads and 
associated equipment, is kept in a safe 
condition and shall, if requested so to do by 
any employee but more often than once in any 
four weeks cause the same to be inspected 
under the provisions of the State Energy 
Commission Act 1979. and the regulations 
made thereunder. 

(c) Employers shall provide and supply 
respirators of a suitable type, to each employee 
and shall maintain same in an effective and 
clean state at all times. Where respirators are 
used by more than one employee, each such 
respirator shall be sterilised or a new pad 
inserted after use by each employee. 

(d) Employers shall also provide and supply 
goggles of suitable type provided that goggles 
with celluloid lenses shall not be regarded as 
suitable. 

(e) All employees shall use the protective 
equipment supplied when using electrical 
sanding machines of any type. 

(43) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the purpose 
of ascertaining whether work is being performed in 
accordance with the provisions of the Construction 
Safety Act 1972. and any regulations made thereunder. 
Should the Secretary or any authorised officer of the 
union be of the opinion that the work being carried out 
is not in accord with those provisions the Secretary or 
any authorised officer of the union shall inform the 
employer and the employees concerned accordingly 
and may report any alleged breach of the Act or the 
regulations to the Chief Inspector of Construction 
Safety. 

(44) Where the employer provides transport to and 
from the job the conveyance used for such transport 
shall be provided with suitable seating and 
weatherproof covering. 

(45) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be 
determined by the Board of Reference. 
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(46) Overalls: 
(a) Each employee (other than those employees 

engaged solely for work associated with the 
construction of the Kwinana and Muja Power 
Stations) shall be supplied with two sets of 
overalls after six months" continuous service 
which shall be replaced when, in the opinion 
of the nominated officer, overalls are beyond 
useful wear and repair. 

(b) Each employee to whom overalls are 
issued— 
(i) shall sign an acknowledgment of receipt 

thereof; 
(ii) shall return those overalls to theemployer' 

if the employee's employment 
terminates; 

(iii) shall be responsible for any loss or 
damage to those overalls other than fair 
wear and tear attributable to ordinary 
use. 

(47) Safety Boots: Safety boots shall be issued to 
those employees after one month's continuous service, 
who work in circumstances which make it reasonably 
necessary for them to be worn. 

25. — Protection of Employee's Tools. 
(1) Carpenters — The employer shall provide a 

waterproof and reasonably secure place where the 
employee's tools (when not in use) may be locked up 
apart from the employer's plant or material. 

(2) Other employees except builders' labourers — 
The employer shall, when practicable, provide a 
reasonably secure place on each job for the safekeeping 
of the employees' tools when not in use. 

(3) The employer shall indemnify an employee in 
respect of any tools of the employee stolen if the 
employer's failure to comply with this clause is a 
material factor in contributing to the stealing of the 
tools. 

26. — Leading Hand Allowance. 
A leading hand (i.e. an employee placed in charge of 

three or more other employees or otherwise classified 
by the employer as a leading hand), shall be paid the 
additional margin set out hereunder for IIV2 hours' 
work: 

(a) not less than three and not more 
than 10 other workers shall be 
paid $15.20 per week extra: $15.20 

(b) more than 10 and not more than 
20 other workers shall be paid 
$23.40 per week extra: $23.40 

(c) more than 20 other workers shall 
be paid $30.10 per week extra. $30.10 

27. — Wages. 
(1) Subject to the provisions of this subclause. an 

employee, other than an apprentice shall be paid the 
rate per week, and in addition the special payment, 
assigned to the employee's class of work, for 371/2 hours" 
work. 
Classification and total weekly wage 
(including award rate and Special Payment) 

(a) Tradesmen: 
Bricklayers. Carpenters, Painters 388.20 
Plasterers and Plumbers as 
defined in Clause 5. — 
Definitions of this award 401.00 
First and Second years of 
service thereafter 

(b) Builders" Labourers as defined 
in Clause 5. — Definitions of 
this award 
Class 1 368.80 
Class 2 362.20 
Class 3 351.00 
Class 4 330.10 

(2) Tool Allowance (per week): 
Bricklayers 8.10 
Plasterers 9.40 
Carpenters 11.30 
Plumbers 11.30 
Painters 2.80 

Note 1: The tool allowances prescribed above 
(with the exception of painters) each 
include an amount of eight cents for the 
purpose of enabling the employees to 
insure their tools against loss or damage 
by theft or fire. 

Note 2: The above allowances shall not be paid 
where the employer supplies the 
employees with all necessary tools but the 
amount mentioned in Note 1 above shall 
be payable for each week in which the 
employer supplies all necessary tools if 
the employee is intermittently required by 
the employer to provide his/her own 
tools. 

(3) Notwithstanding the provisions of this award, no 
employee (including an apprentice) 21 years of age or 
over, shall be paid less than $229.60 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable, 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay. it shall be calculated upon the rate prescribed by 
this award for the classification in which the employee 
is employed. 

(4) A casual employee shall be paid a loading of 20 
per cent of the employee's rate in addition to the 
ordinary rate prescribed for the employee's class of 
work. 

27A. — No Extra Claims. 
It is a term of this award that the unions undertake, 

until 1 July 1989. not to pursue any extra claims, award 
or overaward. except when consistent with the State 
Wage Principles. 

28. — Provision of Appliances. 
(1) Builders' Labourers — The employer shall 

provide all necessary plant and tools free of charge. 

(2) Carpenters — The employer shall provide the 
following tools when they are required on the job: 

Dogs and cramps of all descriptions, bars of all 
description, augers of all sizes, bits not ordinarily 
used in a brace, all hammers exceptclaw hammers, 
glue pots and brushes, dowel plates, trammels, 
hand and thumb screws, soldering irons, spanners 
from 20 mm upward and all power driven tools and 
machines and drill bits used in machines on 
construction jobs. 
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(3) Painters — The employer shall provide all tools 
in connection with the painting trade, except putty 
knife, strippers, scissors, dusters, paperhanging brush, 
roller, two lining fitches, a 600 mm metric rule, hammer 
and hacking knife. 

(4) Plasterers — The employer shall supply all 
floating rules, darbies, trammels, centres, buckets and 
sieves. Stands for plasterers' mortarboards not less than 
750 mm from the ground or where practicable and safe 
from a scaffold level, shall be provided for the plasterer 
by the employer when requested. 

(5) Plumbers: 
(a) The following tools shall be provided by the 

employer— 
Metal pots, plumbing irons, mandrils, 

long dummies, stocks and dies for iron 
and brass pipes, cutters, all tongs over 300 
mm. vices, hacksaw blades, taps and 
chisels for brick and concrete and the 
employer shall also supply all tools 
required for work to be performed on 
wrought iron and lead pipes over 50 mm 
in diameter and an employee shall supply 
only the usual kit bag of tools and a blow- 
lamp. 

(b) Plumbers shall supply themselves with all the 
tools set out hereunder— 

Lead dresser, bending stick, bossing 
stock, bossing mallet, one set of 38 mm 
bobbins, one set of 50 mm bobbins, one 
bent pin. two 38 mm mandrils, two 50 mm 
mandrils, one set of 300 mm snips, one set 
of 250 mm bent snips, one square 300 mm 
(carpenters), one set wiping cloths, one 
brace (ratchet), one set wood bits, one 
steel compass. 200 mm or 250 mm. one 
600 mm metric rule (carpenters), cane 
handled dummy, panel saw ladle, 
hammer (bricklayers), caulking tools, 
rasp, file hacksaw, gas pliers, steel float 
rivet set. groover, one shave hook, one 
claw hammer, one spirit level, one pair 
pliers, cold chisel. 6 to 9 plumb bob. 18 
metre chalk line, wall drills, footprints 175 
mm. footprints 300 mm. pointing trowel, 
screwdriver. 250 mm and 350 mm bevel 
(carpenters), one crescent wrench. 250 
mm blow lamp, nest of keyhole saws. 

(6) Bricklayers — The employer shall supply scratch 
combs and blades when required. 

(7) An employee in receipt of tool allowance shall 
provide himself/herself with all necessary tools, kept in 
suitable condition for the performance of his/her work 
(other than those tools to be provided by the employer 
in accordance with this clause). An employee who fails 
to provide all such tools when required shall be guilty of 
a breach of this award and shall not be entitled to the 
tool allowance prescribed in this award until the 
employee complies with this clause. 

29. — Compassionate Leave 
(1) An employee (other than a casual employee) 

shall, on the death of a wife, husband, father, mother, 
father-in-law. mother-in-law. brother, sister, child or 
step-child, be entitled, on notice, to leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of the employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
employee otherwise would have been on duty and shall 

not be granted in any case where the employee 
concerned would have been off duty in accordance with 
the employee's roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without 
pay. holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the employee as a de facto wife or husband. 

30. — Apprentices. 
(1) Apprentices may be taken in the proportion of 

one apprentice for every two or fraction of two 
tradespersons but that fraction shall be not less than 
one. 

(2) An apprentice on satisfactorily passing his/her 
probationary period examination shall be supplied for 
his/her sole personal use a kit of tools of a standard at 
least equivalent to that at present supplied by the 
employer. 

(3)(a) The weekly wage shall be a percentage of the 
tradesperson's rate and in addition the special 
payment. 

Percentage Total Weekly 
of Weekly Wage (includ- 

Tradesperson's ing Special 
Rate Payment) 

S S 
Five Year Term 
First year 40 155.30 
Second year 48 186.30 
Third year 55 213.50 
Fourth year 75 291.20 
Fifth year 88 341.60 
Four Year Term 
First year 42 163.00 
Second year 55 213.50 
Third year 75 291.20 
Fourth year 88 341.60 
Three and a Half 
Year Term 
First six months 42 163.00 
Next year 55 213.50 
Following year 75 291.20 
Final year 88 341.60 
Three Year Term 
First year 55 213.50 
Second year 75 291.20 
Third year 88 341.60 
(b) For the purpose of this subclause 

"tradesperson's rate" means the sum of the 
rate per week and special payment payable to 
the classification of fitter under the 
Engineering Trades (SEC) Consolidated 
Award No. 1 of 1969. 

31. — Redundancy. 
Whenever any situation of redundancy occurs which 

is likely to affect the employment of regular employees 
of the Commission, the Commission shall, before any 
such employees are so affected, consult with the union 
concerned in an endeavour to agree upon the 
conditions which shall apply to any such employee. 
Failing agreement, the matter shall be referred to the 
Western Australian Industrial Relations Commission 
under section 44 of the Industrial Relations Act 1979. 

32. — Mixed Functions. 
An employee engaged for more than two hours 

during one day on duties carrying a higher rate than his 
ordinary classification shall be paid the higher rate for 
such day. If for two hours or less during one day. the 
employee shall be paid the higher rate for the time so 
worked. 
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33. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who receives a district or location allowance of any kind 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast; thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column III of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Column Column Column Column 
1 II III IV 

District Standard Exceptions to Rate 
Rate Standard Rate 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzrov Crossine 44.50 

Halls Creek 
Turner River Camp 
Nullagine 
Liverimza (Camballin) 41.30 
MarbleBar 
Wittenoom 
Karratha 36.40 
Port Hedland 36.20 

4 16.60 Warbunon Mission 44.70 
Carnarvon 15.70 

3 10.50 Meekalharra 16.60 
Mount Magnet 
Wiluna 
Lavcrlon 
Leonora 
Cue 

2 7.50 Kalgoorlie 2.50 
Boulder 
Ravensthorpe 9.00 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 

(Note: In accordance with subclause (4) hereof 
employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by the employer. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
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such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses(3).(4)or(5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by the employer or a Public Authority the 
allowance shall be reduced to two-thirds of the 
allowance the employee would ordinarily be entitled to 
under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on apro-rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 
the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 

employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(i) As from the first pay period commencing on or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(ii) As from the first pay period commencingon or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent: and 

(iii) As from the first pay period commencingon or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 
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34. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the employee's recognised 
work location. 

(2) Where the employee elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Employees who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

35. — Temporary Employees. 
(1) Notwithstanding the provisions of this award, 

temporary building trades employees of the 
Construction and Workshops Branch whose 
continuous employment is subject to the availability of 
project work with the Branch shall be entitled to the 
provisions of the following clauses: 

(i) As prescribed in the Building Trades (State 
Energy Commission) Award No. 1 of 1959: 
Clause 8 — Absence from Duty. 

9 — Payment for Sickness. 
10 — Annual Leave. 
11 — Holidays. 
15 —Hours of Duty. 
16 —Rest Period. 
18 —Overtime. 
24 — Special Rates and Provisions. 
25 — Protection of Employees" 

Tools. 
26 — Leading Hand Allowance. 
28 — Provision of Appliances. 
29 — Compassionate Leave. 
32 — Mixed Functions. 
33 — District Allowances. 
34 — Payment of Wages. 

(ii) As prescribed in the Building Trades 
(Construction) Award 1987: 
Clause 8 — Rates of Pay. parts 1 to 6. 

12A — Compensation for Travel 
Patterns. Mobility 
Requirements of Workers 
and the Nature of 
Employment in the 
Construction Work covered 
by this award. 

12B — Fares and Travelling Time — 
Plumbers only. 

36 — Termination of Employment, 
parts 1 to 4 

44 — Long Service Leave 
(2) No other clauses of the awards prescribed in 

part (1) hereof shall apply to temporary employees. 
Note: The rates .and conditions referred to in 

subclause (1) part (ii) above and prescribed in the 
Building Trades (Construction) Award 1987 are 
detailed in Industrial Relations Instructions B2/1988 
and Bl/1989. 

1. — Title. 
Part B — Engine Drivers Thermal Power Stations. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Term. 

5. Definitions. 
6. Mixed Functions. 
7. Promotion. 
8. Contract of Service. 
9. Absence from Duty. 
10. Payment for Sickness. 
11. Annual Leave. 
12. Public Holidays. 
13. Long Service Leave. 
14. No New Designation. 
15. Shop Stewards. 
16. Hours of Duty. 
17. Guaranteed Week. 
18. Wages During Suspension. 
19. Overtime. 
20. Shiftwork. 
21. Away from Home Allowance. 
22. Payment for Travelling Time. 
23. No Reduction. 
24. Passes and Privileges. 
25. Right of Entry. 
26. Under-Rate Workers. 
27. Height Money. 
28. Allowances and Special Provisions. 
29. Wages. 
29A.No Extra Claims. 
30. Payment of Wages. 
31. Compassionate Leave. 
32. District Allowances. 
33. Transfers. 

3. — Area. 
This award shall apply to members of The Federated 

Engine Drivers and Firemen's Union of Workers of 
Western Australia employed by The State Energy 
Commission of Western Australia, in the classifications 
mentioned herein with the exception of those members 
whose employment is covered by the provisions of the 
State Electricity Commission Construction Award No. 
23 of 1970 and the Engine Drivers' Country Power 
Stations (State Enerey Commission) Award No. 19 of 
1975. 

4. — Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period commencing on or 
after 5 May 1989. 

5. — Definitions. 
"Unit Auxiliaries Attendant" means a worker who 

attends to the principal auxiliaries with boiler and 
generating units and generally assists as directed. 

"Auxiliary Plant Attendant" means a worker at Muja. 
East Perth. South Fremantle and Bunbury Power 
Stations who attends to any part of the auxiliaries plant 
not included in the duties of the Unit Auxiliaries 
Attendant. 

"Unit Attendant Grade 1" means a worker at Muja 
and Kwinana Power Stations who attends to the 
requirements of turbine, boiler and auxiliary plant. 

"Unit Attendant Grade 2" means a worker at Muja 
and Kwinana Power Stations who attends to the 
requirements of turbine and boiler auxiliaries in the 
various parts of the station, assisting the Unit Attendant 
Grade 1 when necessary. 

"Turbine Driver" means a worker who starts, stops or 
operates turbo alternators of 500 kilowatts capacity or 
over and who performs duties incidental thereto, 
including, but without limiting the generality of the 
foregoing definitions, the logging of readings. 

"Boiler Controller" means a worker responsible for 
the safe and efficient working of the maintenance of 
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steam pressures and temperatures on boilers whose 
controls are grouped on one panel and not contained 
within a unit centre. 

"Boiler Cleaner" means a worker who performs work 
pertaining to the cleaning of a boiler, precipitator or 
economiser. including: 

(a) the removal of dirt from inside or outside the 
boiler casings, but excluding the light surface 
cleaning done solely by hand in and around 
the areas of the burners as part of routine plant 
cleaning: 

(b) the breaking and making of drum manhole 
door joints and handhole door joints: 

(c) the searching for leaking tubes or faults; and 
(d) the cleaning of scale or rust by hand or 

machine. 
"Fuelman" means a worker employed in the 

handling or unloading of coal. 
"Tippler Attendant" means a worker responsible for 

the removal of coal from railway trucks by means of the 
tippler and shall include the operation, lubrication and 
cleaning of a tippler plant. 

"Coal Plant Operator" means a worker who operates 
the coal plant control switchboard in addition to 
carrying out the duties as defined for the Bunker 
Attendant. 

"Bunker Attendant" means a worker whose duties are 
to operate the belt trippers over the station bunkers, 
attend to the magnetic separators, attend to the running, 
lubrication and cleaning of the rubber belt conveyor 
system, crushers and screens. 

"Greaser" means a worker employed in lubricating 
or oiling any machinery or shafting. 

"Greaser Driver" means a worker on shift work 
whose duties include the driving of the shift vehicle, 
plant greasing and general operating assistance on the 
junior grades at the South Fremantle Power Station. 

"Hoist Attendant" means a worker whose duty is to 
attend to the operation, lubrication and cleaning of skip 
hoists, coal screens, shutes and coal crushers to belt 
conveyors and stock pile at South Fremantle Power 
Station only. 

"Casual Worker" means a worker employed for less 
than one week continuously but does not include a 
worker who when work is available leaves his 
employment before the expiration of one week. 

"Shift Work" means shift work on a rostered basis 
whereby the shift worker is employed on a two or three 
shift basis throughout the year. 

"Boiler Water Tester" means a worker whose duty is 
routine boiler water treatment and testing and who also 
operates the water treatment plant. 

6. — Mixed Functions. 
(1) A worker who is required to perform duties 

carrying a higher rate of pay than his classified rate for 
two hours in any day or shift, shall perform such duties 
as directed and be paid at the higher rate forthe whole of 
the day or shift. If called upon to perform work carrying 
a higher rate of pay than his classified rate for less than 
two hours, he shall be paid at that higher rate for the 
time so worked. 

(2) Should any worker be required to perform work 
in a lower grade, his wages shall not be reduced whilst 
employed in such capacity. 

7. — Promotion. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the 
Government Employees' (Promotions Appeal Board) 
Act 1945. and the employer shall in the manner 

prescribed under that Act. notify all applicants for any 
vacancy or new position of the person recommended 
for appointment to such vacancy or new position. 

(2) A worker who desires to appeal shall serve a 
notice, in the prescribed form, on the Commissioner 
and the Secretary of the Promotions Appeal Board 
within 14 clear days after the date of the notice referred 
to in subclause (1) of this clause. 

(3)(a) Where a vacancy occurs, or a new office is 
created, and it is necessary to fill the position without 
delay, a temporary appointment may be made but 
applications for permanent appointment to the 
position shall be called within two months of the 
occurrence of such vacancy or the creation of such new 
office as the case may be. 

(b) A temporary appointment under this subclause 
shall not continue for longer than four months from the 
occurrence of the vacancy or the creation of the new 
position as the case may be. 

8. — Contract of Service. 
(1) A worker shall not leave the service of the 

employer except upon the expiry of 14 days' notice of his 
intention to do so. given in writing to the employer by 
the worker, unless the employer otherwise approves. 

(2) A worker shall not be dismissed from the service 
of the employer except upon the expiry of 14 days' 
notice of dismissal given in writing to the worker by the 
employer and the reasons for dismissal shall be stated 
in that notice. 

(3) The provisions of subclause (2) of this clause do 
not apply with respect of a worker who is dismissed 
summarily for misconduct, peculation or theft. 

(4) The foregoing provisions of" this clause do not 
apply to a casual worker. 

(5) The employer may dedbct payment for any day or 
portion of a day on which a worker cannot be usefully 
employed because of a strike by Unions or 
Associations. 

9. — Absence from Duty. 
(1) Any worker losing time through sickness or 

injury shall as soon as possible notify his/her foreman 
or other officer-in-charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

(2) Subject to Clause 10. — Payment for Sickness — 
any worker losing time through sickness or special 
leave shall be reduced in wages only to the extent of the 
time actually lost through sickness or granted as special 
leave. 

10. — Payment for Sickness. 
(1)(a) An employee (other than a casual employee) 

shall be entitled to payment for non-attendance on the 
ground of personal ill-health orinjury forone-sixth of a 
week's pay for each completed month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to an employee as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves 
the service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of an employee for 
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not more than three consecutive working days due to 
the unexpected critical illness of a member of the 
employee's immediate family (i.e. dependent spouse, 
parent, child, brother or sister) but only if and to the 
extent that the employee proves to the satisfaction of the 
employer that the absence was necessary. 

(3) Except as provided in subclause (2) of this clause, 
an employee shall not be entitled to the benefit of this 
clause unless he produces proof of sickness to the 
satisfaction of the employer, but the employer shall not 
be entitled to a medical certificate for absences of less 
than three consecutive working days unless the total of 
such absences exceeds five days in any one accruing 
year. 

(4)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and the employee 
may apply for, and the employer shall grant, paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with Clause 9. — Absence from Duty, if he 
is unable to attend for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and(c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or. failing agreement, shall 
be added to the employee's next period of annual leave 
or. if termination occurs before then, be paid for in 
accordance with the provisions of Clause 11. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11. — Annual Leave.shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(5) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers" Compensation and 
Assistance Act 1981. or to employees whose illness or 
injury is the result of the employee's own misconduct. 

11. — Annual Leave. 
(l)(a) Subject to the provisions of this clause, a 

period of 150 hours' leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to the 
employee by the employer after a period of 12 months' 
continuous service with the employer. 

(b) A seven day shift employee (i.e. a shift employee 
who is rostered to regularly work on Sundays and 
holidays), shall be allowed 31Vz hours" leave in addition 
to the leave he is otherwise entitled to under this 
clause. 

(c) Whfere an employee with 12 months'continuous 
service is engaged for part of the 12 monthly period as a 
seven day shift employee, he shall be entitled to have the 

period of 150 hours' annual leave, prescribed in 
paragraph (a) hereof, increased by 3.13 hours for each 
month he is continuously engaged as aforesaid, up to a 
maximum of 371/2 hours' additional leave entitlement. 

(d)(i) If the employee so requests, the annual leave 
allowed in paragraphs (a), (b) and (c) hereof may be 
taken in two periods, provided that each period consists 
of a minimum of 41 and two-thirds or 37V2 hours, and 
that such periods are taken in complete weeks in 
accordance with the recognised work pattern of the 
employee concerned. 

(ii) Where practicable, leave shall be cleared within 
12 months from due date. 

(e) In taking leave, if an employee's leave entitlement 
expires part way through a day, the employee shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

(f) In addition to the payment for annual leave, an 
employee shall receive a loading calculated on the 
following basis: 

(i) day employees: I71/2percentoftheemployee's 
"rate of wage" calculated at the date of 
accrual. 

(ii) shift employees: shift loadings and weekend 
penalties for ordinary time, as prescribed in 
Clause 20. — Shift Work, in accordance with 
the shift roster the employee would have 
worked had he not been on leave. 

Where the amount paid for shift loadings 
and/or weekend penalties is less than l71/2 per 
centoftheemployees'"rateofwage".a loading 
shall be added to give an amount equal to 171/2 
percent of the employees' "rate of wage" at the 
date of accrual. 

(iii) "rate of wage" shall comprise the wage an 
employee would have received in respect of 
the ordinary time the employee would have 
worked had the employee not been on leave 
during the relevant period; 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee, would have been an 
ordinary working day. there shall be added to that 
period one day. being an ordinary working day. for each 
such holiday observed as aforesaid. 

(3)(a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
in respect of the period that an employee is on annual 
leave or holidays; and no such deduction shall be made 
for any approved period or periods during which an 
employee is absent from duty through sickness, with or 
without pay, unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, an employee whose employment terminates 
after one month's continuous service in any qualifying 
12-monthly period, shall be paid 2.88 hours' pay in 
respect of each completed week of continuous service in 
that qualifying period. 

(5) An employee whose employment terminates 
shall be entitled to payment, including the loading 
prescribed in subclause (l)(f) hereof, for any complete 
period of annual leave due to him. 
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(6) Except as provided in subclause (5) of this clause 
an employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefits of the 
provisions of this clause. 

(7) Forthe purpose of subclause (l)(a) of this clause, 
"ordinary wages" means the rate of wage the employee 
has received for the greatest proportion of the calendar 
month prior to the employee taking annual leave. 

(8) Annual leave for employees employed south of 26 
degrees parallel of south latitude shall be calculated up 
to the 30th day of June in each year. 

(9) Any annual leave entitlement accumulated to an 
employee as at 8 June 1981 shall be adjusted in hours in 
the ratio of 37 Va to 40. 

(10) The provisions of this clause shall not apply to a 
casual employee. 

12. — Public Holidays. 
(1)(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay. namely — New 
Year's Day. Australia Day. Labour Day. Good Friday. 
Easter Monday, Anzac Day. Foundation Day. 
Sovereign's Birthday. Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observed on the next succeedingIfuesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday; provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on an employee's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours the employee would have worked on such day if it 
had not been a holiday. 

(b) If a worker other than a shift worker is required to 
work on a holiday, he shall be paid for the time worked 
at the rate of double time and one-half. 

(c) When a shift worker is required to work on a 
holiday he shall be paid at the rate of time and one half 
and. in addition, be allowed a day's leave with pay to be 
added to his annual leave or. if the worker so agrees, 
taken at some subsequent date: provided that in lieu of 
the foregoing, but subject to agreement between the 
employer and the worker, the time worked may be paid 
for at the rate of double time and one half. 

(d) A seven day shift worker who is not required to 
work on a holiday which falls on his rostered day off. 
shall be allowed a day's leave with pay to be added to his 
annual leave or to be taken at some subsequent date if 
the worker so agrees. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty, 
except time for which he is entitled to claim sick pay. 
any holiday falling during such, absence shall not be 
treated as a paid holiday. Where the employee is on duty 
or available on the whole of the working day 
immediately preceding a holiday or resumes duty or is 
available on the whole of the working day immediately 

following a holiday as prescribed in this clause, the 
worker shall be entitled to a paid holiday on all such 
holidays. 

(4) The provisions of this clause do not apply to 
casual workers. 

13. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1st day of April 
1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) of this clause." 13 
weeks' leave" shall mean 4871/2 hours" leave. 

(3) Any long service leave entitlement accrued to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of IIV2 to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

14. — No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
worker covered thereby. 

15. — Shop Stewards. 
Upon notification in writing by the Secretary of the 

Union of the appointment of shop stewards, such shop 
stewards will be recognised by the Commission. 

16. — Hours of Duty. 
(1) Day Workers— 

(a) Subject to the provisions of paragraph (b) of 
this subclause. 371/2 hours, exclusive of 
Saturday and Sunday work, shall constitute a 
week's work. No day's work shall exceed IV2 
hours without payment of overtime. 

(b) Provided that, by agreement between the 
employer and union party to this award, the 
ordinary hours may be worked over a 
fortnightly period of nine days, exclusive of 
Saturday and Sunday work, with each day 
consisting of eight hours and 20 minutes 
without payment of overtime. 

(c) The ordinary hours of work shall be 
consecutive except for an unpaid meal break 
which shall not exceed one hour. 

(d) The ordinary hours of work shall be between 
the hours of 6.00 a.m. and 5.30 p.m. Monday to 
Friday. 

(e) (i) The ordinary hours of duty within the 
spread of hours provided in paragraph 
(d) of this clause shall not be altered 
without consultation with the union, 

(ii) Notwithstanding the provision of 
subparagraph (i) hereof, the ordinary 
hours of duty for workers in Construction 
and Workshops Group shall be from 7.00 
a.m. to 3.50 p.m. when working at the 
Muja Power Station site or other 
construction locations. 

(2) Shift Workers— 
(a) The normal working hours for three-shift 

seven-day and two-shift seven-day workers 
shall be an average of 371/2 hours per week to be 
worked in shifts of eight hours per day in 
accordance with a recognised roster cycle, 
provided that time worked on Saturday and 
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Sunday up to a maximum of eight hours shall 
be included in the week's work, but the extra 
rate prescribed for Saturday and Sunday time 
shall stand alone and be paid in addition to 
the week's earnings. 

(b) The normal working hours for two-shift Five- 
day workers shall be 371/2 hours per week 
exclusive of Saturday and Sunday work. No 
day's work shall exceed IV2 hours without 
payment of overtime. 

(c) For the purpose of computing time for which 
payment is to be made, calculations shall be 
made to the nearest quarter hour. 

17. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each worker, other than a 
casual worker, a full week's work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, the employer shall guarantee to 
each employee 75 hours' work over the fortnightly 
period exclusive of Saturday. Sunday and the special 
day off. Each weekly or fortnightly period shall stand by 
itself. 

_ (2) The employer shall guarantee to each shift 
worker an average of 371/2 hours' work per week over a 
recognised roster cycle. Shift workers maybe rostered to 
work on Saturday and Sunday. 

(3) The guaranteed period may be reduced or 
affected as follows: 

(a) Where a worker is suspended, the provisions 
of Clause 18. — Wages During Suspension, 
shall apply. 

(b) In respect of any day when, as a result of a vote 
taken by the workers concerned with the 
consent of the employer, or by agreement 
between the Union and the employer, a 
holiday is taken. 

(c) In respect of any day a worker is absent except 
through sickness as provided in Clause 10. — 
Payment for Sickness. 

(d) By any period during which the employer is 
unable wholly or partially to continue 
operations at the generating stations and/or at 
any of its undertakings because of any action 
on the part of any section of workers or for any 
other cause beyond the employer's control. 

18. —• Wages During Suspension. 
(1) Where a worker is suspended, pursuant to the 

provisions of the State Energy Commission Act 1945-75 
and the the charge is not proven, full wages for the 
period of suspension shall be paid. 

(2) Where the charge is admitted or proven, the 
worker may be deprived of wages for whole or any 
portion of the period of suspension but in such cases, 
the employer shall decide the amount of wages of which 
it is intended to deprive the worker and any such 
deprivation shall be recorded and regarded as part of 
the punishment. 

19. — Overtime. 
(1) All work performed by any day worker outside 

the ordinary working hours of such worker shall be 
regarded as overtime and paid in accordance with the 
provisions of subclauses (2) to (9) inclusive of this 
clause. 

(2) The rates payable for overtime shall be: 
(a) Where the worker commences the overtime 

within the period of 1 Vi hours prior to his usual 
starting time, time and one-half for the time 
worked in such l1/2 hour period. 

(b) Double time for all time worked after 12.00 
noon on Saturday and for all time worked on 
Sunday. 

(c) Subject to the provisions of paragraph (a) of 
this subclause. double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the worker's usual 
starting time on the next day. 

(d) Subject to the foregoing provisions of this 
subclause. time and one-half for the first two 
hours and double time thereafter. 

(3)(a) Subject to the provisions of this subclause a 
worker who commences to work overtime at or after the 
usual ceasing time and before the usual starting time: 

(i) Shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by his employer or be paid $4.80 
for a meal. The continuity of work shall not be 
deemed to have been interrupted by any meal 
break allowed within the two hour period 
referred to. but no such meal period shall be 
paid for. 

(ii) Shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous 
hours of overtime worked, but only if he 
continues to work after the meal time; and 

(iii) Shall be supplied with a meal by his employer 
or be paid $3.30 in respect of each meal time to 
which he is entitled under the last preceding 
paragraph. 

(b) The provisions of subparagraph (i) and (iii) of 
paragraph (a) of this subclause shall not apply: 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any worker who lives in the locality in which 
the place of work is situated in respect of any 
meal for which he can reasonably go home. 

(c) If a worker to whom subparagraph (i) of 
paragraph (b) of this subclause applies has. as a 
consequence of the notification referred to in that 
subparagraph provided himself with a meal or meals 
and is not required to work overtime or is required to 
work less overtime than the period notified, he shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the meal 
provisions of this subclause). time worked on 
Saturdays. Sundays, holidays or special days off 
between the usual starting time and the usual ceasing 
time shall not be deemed to be overtime. 

(4) Where the expressions "usual starting time" and 
"usual ceasing time" are used in the foregoing 
provisions of this clause, they shall mean, respectively, 
the time at which the worker usually commences and 
the time at which he usually ceases his ordinary hours 
of duty. 

(5) All time worked during the usual meal time shall 
be paid for at overtime rates- and such rates shall 
continue until the worker knocks off for his meal. 

(6)(a) A worker required to return to work overtime 
after leaving his employer's premises, and who returns 
home on completion of that overtime, shall be paid 
$7.80 in addition to the following minimum payments 
for any overtime worked, namely: 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday; 
(ab)for a minimum of one hour at overtime 

rates on any other week day; 
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(ii) if not so notified: 
(aa) for a minimum of three hours at overtime 

rates on a Saturday: 
(ab) for a minimum of two hours at overtime 

rates on any other week day: 
and the worker shall not be obliged to work for 
the minimum period applicable to him if the 
job for which he has been brought in has been 
completed in less time. Provided where a 
worker is called out for duty more than once 
within the minimum period detailed in this 
subclause. he shall not be entitled to any 
further payment for time worked within that 
minimum period. 

(b) The allowance of S7.80 cents prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(c) The provisions of paragraph (b) hereof shall not 
apply to workers located at Muja Power Station who 
shall be paid an allowance of SI.00 when special 
provisions apply in relation to the provision of 
transport by the employer. 

(7)(a) A worker who works overtime on a Sunday- 
shall be paid for not less than four hours at the rate 
applicable to that day and the worker shall not be 
obliged to work for the four hours if the job for which he 
was brought in is completed in less than four hours, but 
if he is called out for duty more than once within a 
period of four hours from the start of a previous call-out 
for duty, he shall not be entitled to any further payment 
for time worked within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return to 
work overtime after leaving his employer's premises, 
and who returns home on completion of that overtime, 
shall be paid S7.60. 

(c) The allowance of S7.60 prescribed in paragraph 
(b) of this subclause shall be halved where the employer 
provides transport. 

(d) The provisions of paragraphs (b) and (c) hereof 
shall not apply to workers located at Muja Power 
Station when special provisions apply in relation to the 
provision of transport by the employer. 

(8)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day that he has not had at 
least 10 consecutive hours off duty between those times, 
shall, subject to this subclause. be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If on the instructions of his employer, such a 
worker resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid at double 
time rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(d) Where a worker (other than a casual worker) is 
called in to work on a Sunday, holiday or special day off 
preceding an ordinary working day. he shall, wherever 
reasonably practicable, be given 10 consecutive hours 
off duty before his usual starting time on the next day. If 
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this is not practicable, then the provisions of 
paragraphs (b) and (c) of this subclause shall apply 
mutatis mutandis, 

(e) Overtime worked in the circumstances referred to 
in subclauses (6) and (7) of this clause shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(9) When a worker is required to hold himself in 
readiness as from a specific time for a call-out to work 
after ordinary hours, he shall be paid at ordinary rates 
for the actual time in which he so holds himself in 
readiness. 

(10) All work performed by a shift worker at times 
otherthan those prescribed by his rostered shift shall be 
regarded as overtime and paid in accordance with the 
provisions of subclauses (11) to (14) inclusive of this 
clause. 

(11)(a) Subject to paragraph (b) of this subclause. 
double time for all overtime worked. 

(b) Ordinary time where the time worked— 
(i) is due to private arrangement between the 

workers themselves: 
(ii) does not exceed two hours and is due to a 

relieving man not coming on duty at the 
proper time: or 

(iii) is for the purpose of effecting the rotation of 
shifts. 

(12)(a) Subject to the provisions of this subclause. a 
worker who commences to work overtime at or after the 
usual ceasing time of his shift and before the usual 
starting time of his next rostered shift— 

(i) shall, if the overtime exceeds two hours be 
provided by his employer with any meal 
required or be paid S4.80 for a meal; 

(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by his employer, with 
such meal required or be paid S3.30 for each 
meal so required; 

(iii) the meal which may be provided in lieu of the 
allowance payable in subparagraph (i) above 
will be of a standard agreed to by the union 
and the Commission. 

(b) The provisions of this subclause shall not apply 
in respect of any period of overtime for which the 
worker has been notified on the previous day or earlier 
that he will be required to work overtime. 

(c) If a worker to whom paragraph (b) of this 
subclause applies has. as a consequence of the 
notification referred to in that paragraph, provided 
himself with a meal or meals and is not required to work 
overtime or is required to work less overtime than the 
period notified, he shall be paid for each meal provided 
and not required, the appropriate amount prescribed 
above. 

(13)(a) A worker recalled to work overtime after 
leaving his employer's premises and who returns to his 
home on completion of such overtime work shall be 
paid for a minimum of three hours at overtime rates, 
provided the worker shall not be obliged to work the 
three hours if the job for which he was brought in is 
completed in less time. 

(b) A worker who is recalled to work overtime, and 
who attends for duty but before commencing work is 
advised that he is not required to work, and does not 
work, shall be paid for PA hours at overtime rates. 
(14)(a) When overtime work is necessary, it shall, 

wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 
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(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
rostered shift on one day and the commencement of his 
rostered shift on the next day, that he has not had at least 
10 consecutive hours off duty between these times, shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working hours 
occurring during such absence. 

(c) If on the instructions of his employer, such a 
worker resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid double 
time rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(d) The period of 10 hours off duty referred to in the 
foregoing provisions of this subclause shall be reduced 
to eight hours when overtime is worked— 

(i) for the purpose of changing shift rosters: or 
(ii) where a shift worker does not report for duty; 

or 
(iii) where a shift is worked by arrangement 

between the workers themselves 
but not where a shift worker does not report for duty and 
a worker is required to be on duty for 16 consecutive 
hours. 

(e) Overtime worked in the circumstances referred to 
in subclause (13) of this clause shall not be regarded as 
overtime for the purpose of this subclause where the 
actual time worked is less than three hours. 

(15) General— 
(a) No worker shall work more than 16 hours 

consecutively in any one period of 24 hours. 
(b) Extra rates shall be computed at the rate 

applicable to the day on which time is worked 
provided that double time, or double time and 
one half on a holiday prescribed in this award, 
shall be the maximum rate payable under the 
provisions of this clause. 

(c) When a worker is required to hold himself in 
readiness as from a specific time for a call-out 
to work after ordinary hours he shall be paid at 
ordinary rates for the actual time in which he 
so holds himself in readiness. 

(d) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

20. — Shift Work. 
(1)(a) Shift work means work which is carried out 

during a time set out in a roster which provides for two 
or more shifts on a day and which requires employees to 
rotate or alternate in the working of such shifts. 

(b) Rostered shift means a shift of which a worker 
concerned has had at least 48 hours notice. 

(c) Day shift means any shift started at or after 6.00 
a.m. and finishing at or before 4.00 p.m. 

(d) Afternoon shift means any shift finishing after 
4.00 p.m. or at or before midnight. 

(e) Night shift means any shift finishing after 
midnight or at or before 8.00 a.m. 

(2) Shift Workers (Other than casual)-— 
(a) Subject to subclause (3) of this clause a worker 

employed on afternoon or night shift shall be 
paid a loading of 18% per cent per afternoon 
shift of eight hours, or 221/2 per cent per night 
shift of eight hours, in addition to his ordinary 
rate. 

(b) The loading of the ordinary rate of pay shall be 
five percent for any rostered shift commenced 
between the hours of 5.00 a.m. and 7.00 a.m. 

(3)(a) Time and one half shall be paid for rostered 
shifts worked by shift workers between midnight on 
Fridays and midnight on Saturdays. 

(b) Double time shall be paid for rostered shifts 
worked by shift workers between midnight on 
Saturdays and midnight on Sundays. 

(c) The rates prescribed in this subclause shall be 
paid in substitution for and not in addition to the shift 
loading prescribed in subclause (2) of this clause. 

(4) Casual Shift Workers— 
(a) The employer may if he so desires place day 

workers on shift work, but before doing so 
shall give notice of his intention to the union. 
Wherever possible at least one month's notice 
shall be given. 

(b) When shift work is required to be worked by 
day workers the loading on the ordinary rates 
of pay for such shift work shall be 25 per cent 
for afternoon and night shifts. 

(c) Where a day worker is temporarily transferred 
onto afternoon or night shift and is not given 
seven days notice of the intended transfer he 
shall be paid at overtime rates for the time 
worked on afternoon or night shift from the 
time he commenced afternoon or night shift 
until midnight on the following Saturday. 
Thereafter he shall be paid at ordinary shift 
rates. 

21. — Away from Home Allowance. 
When a worker is instructed to proceed on duty from 

the place where he is then or usually employed, the 
employer shall pay all fares, including sleeper and 
proper allowances at current rates for all necessary 
meals and board and lodging. Fares shall be second 
class except when travelling by aeroplane when 
economy fares shall be paid and shall include return 
fares on completion of the job. 

22. — Payment for Travelling Time. 
(1) A worker going to work away from or returning to 

his home station shall be paid at ordinary rates for the 
actual travelling or waiting time for the first eight hours 
and thereafter at half the ordinary rates in any one 
period of 24 hours. 

(2) When the waiting time exceeds four hours and 
suitable accommodation is available, the worker shall 
be deemed to be booked off duty and shall not be 
entitled to payment for the time he is booked off. 

(3) Sunday travelling time shall be paid at the same 
rates and on the same conditions as on week days. 

(4) In respect of a worker who is provided with a 
sleeping berth in a passenger train, travelling time shall 
not count between 10.00 p.m. and 7.00 a.m. provided this 
shall not operate to reduce the travelling time to be paid 
for below four hours in any one day: provided further 
that where, by virtue of the length or nature of the 
journey the sleeping berth is available for six hours or 
less, travelling time shall be paid for such period with a 
minimum of four hours. 

(5) A worker attached to a depot or workshop who is 
required to start work at some place other than his usual 
workshop or place of employment shall, if the time 
taken in travelling from his place of residence to the job 
and return exceeds the time normally taken in 
travelling from his normal place of residence to his 
usual workshop or place of employment and return be 
paid for such excess travelling time at ordinary rates, 
and if the fares actually and reasonably incurred in 
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such travelling exceeds the fares normally paid by the 
worker in travelling from his place of residence and 
return, the employer shall pay the amount by which the 
fares exceed those usually paid for travelling to and 
from his usual workshop or place of employment. 

(6) A worker who is working outside the 
Metropolitan area and who is required to start work at 
some place other than at the depot to which he is 
attached, shall travel one way from or to work in his own 
time provided however, that the worker shall not be 
required to travel for more than three quarters of an 
hour in any one day in his own time. 

23. — No Reduction. 
This award shall not in itself operate to reduce the 

wages of any worker who is at present receiving above 
the minimum rates prescribed for his class of work. 

24. — Passes and Privileges. 
A worker who was employed by the State Energy 

Commission prior to September 1946. and who has 
been continuously employed since that date shall 
continue to receive such passes and privileges he is 
entitled to at the date of this award. 

25. — Right of Entry. 
(1) Subject to the provisions of subclause (2) of this 

clause, on notifying the officer in charge any officer of 
the union authorised in writing by the President and 
Secretary of that union, shall have the right to enter 
during ordinary working hours, any place or premises 
wherein members of that union covered by this award 
are engaged, for the purpose of conversing with or 
interviewing those members in such places or 
premises. 

(2) Such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
officer in charge shall determine whether workers are 
being hampered or hindered in their work. 

26. — Under-Rate Workers. 
(1) A worker, who by reason of old age or infirmity, is 

unable to earn the minimum wage prescribed by this 
award, may be paid such lesser rate as may from time to 
time be agreed upon in writing between the respondent 
and the union. 

(2) A worker whose wage has been so fixed, may work 
and be employed by the employer for such wage for a 
period of six calendar months thereafter and after the 
expiration of the said period until 14 days' notice in 
writing shall have been given him on behalf of the 
union requiring his wage to be again fixed in the 
manner prescribed by this clause. 

27. — Height Money. 
Employees not in receipt of the Power Station 

Allowance prescribed by this award, when working on 
or from temporary stages, planks or ladders at a height 
of 15.5 metres or more above the ground or floor level 
shall be paid S1.45 per day extra whilst so employed. 

28. — Allowances and Special Provisions. 
(1) A casual hand shall be paid 20 per cent in 

addition to the minimum rate prescribed. 
(2) Reasonable change rooms, lockers and washing 

facilities shall be provided for the workers. 
(3) Use of Protective Articles- 

fa) All protective clothing including goggles, 
gloves and rubber boots or other efficient 
subsitutes therefor, shall be available for use 

of any worker engaged in any work in which 
their use is required for the protection of the 
worker. 

(b) Every worker shall sign an acknowledgment 
on receipt thereof and on leavingemployment 
shall return the same to the Commission. 

(c) During the time the same are on issue to the 
worker, he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable 
to ordinary use excepted. 

(d) No worker shall lend another worker the 
goggles, glasses, gloves or rubber boots or 
substitutes issued to such first mentioned 
worker and if the same are lent, both the lender 
and the borrower shall be deemed to be guilty 
of wilful misconduct. 

(e) Before goggles, glasses and gloves, rubber 
boots or any such substitutes which have been 
used by a worker are re-issued by the 
Commission to another worker they shall be 
effectively sterilised. 

(4) Workers shall be paid allowances as specified 
hereunder when engaged in the following: 

(a) Workers employed on the lancing of boilers at 
the Mjua Power Station S6.32 per day. 

(b) Workers employed in the operating Power 
Station at Muja shall be paid an allowance of 
$2.95 for each day on which they are required 
to report for duty. 

(c) A worker who holds a St. John Ambulance 
Association Certificate and who is appointed 
as a First Aid Attendant shall be paid $5.20 per 
week extra. 

(5)(a) A worker under the direct control of the 
Station Engineer Bunbury. Kwinana or Muja Power 
Station, being operating thermal power stations with 
installed capacity in excess of 12.5 megawatts, shall, 
where employed on the maintenance or operating of 
such power station be paid $23.60 per week. 

(b) A worker who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowance prescribed in this clause except those 
prescribed in subclause (4) of this clause. 

(6)(a) Each worker shall be supplied with two sets of 
overalls after six months of continuous service which 
shall be replaced when in the opinion of the nominated 
officer, overalls are beyond useful wear and repair. 

(b) Each worker to whom overalls are issued shall 
sign an acknowledgment of receipt thereof and shall 
return those overalls to the employer if his employment 
terminates. 

(c) Shall be responsible for any loss or damage to 
those overalls other than fair wear and tear attributable 
to ordinary use. 

29. — Wages. 

(1) Subject to the provisions of this subclause. a 
worker shall be paid the rate per week, and in addition 
the special payment, for 371/2 hours" work, assigned to 
his class of work. 

Provided that where a worker is: 
(a) in his third yearof service, the rate per week for 

371/2 hours' work shall be that prescribed in 
Column "B". 

(b) in his fourth or subsequent year of service, the 
rate per week for371/2 hours'work shall be that 
prescribed in Column "C". 
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ClassiHcation and lolal wockh 
wage (including award rale and 
Special Payment) "A" "B" "C" 

s; 
On In third In fourth 

commence- year of & subseq- 
ment service uent years 

of service 
Ash Plant Attendant 345.50 354.40 358.60 
Auxiliary Plant Attendant — 
Muja and Kwinana Power 
Stations 305.50 404.30 408.40 
Boiler Cleaner 350.80 459.(30 363.90 
Boiler Controller 407.00 420.60 438.90 
Boiler Water Tester 382.40 395.10 413.50 
Bunker Attendant 345.50 354.40 358.60 
Coal Plant Operator 377.20 386.10 390.30 
Crawler Tractor Driver using 
power operated attachments: 

Up to class 2 375.80 384.80 388.70 
Classes 3 and 4 385.90 394.70 399.10 
Classes 5 and 6 398.00 406.80 411.00 
Classes? and S 402.00 410.70 415.00 
Class S) 407.00 415.80 420.10 

Diesel Locomotive Driver 377.00 389.50 407.90 
Fuclman 345.50 354.40 358.60 
Greaser 345.50 354.40 358.60 
Hoist Attendant 350.80 359.60 3634)0 
Lahoratorv Attendant 345.50 354.40 358.60 
Mobile Crane Driver— 

Up to 5 tonnes 370.50 379.40 3c83.40 
Over 5 tonnes and up 
to K) tonnes 379.20 388.00 392.10 
Over 10 tonnes and up 
to 20 tonnes 391.30 400.20 404.30 
Over 20 tonnes and up 
to 40 tonnes 395.70 404.40 408.90 

Oil Filter and Separator 
Attendant 345.50 354.40 358.60 
Plant Cleaner 329.40 338.30 342.60 
Pneumatic tvred tractor Driver— 

Up to 3? kilowatts 375.80 384.80 388.70 
Over 3? kilowatts 385.90 394.70 399.10 

Shunter 345.50 354.40 358.60 
Tippler Driver 350.80 359.60 363.90 
Turbine Driver 4075)0 420.60 438.90 
Turbine Room Crane Driver 37 1.40 380.20 384.20 
Unit Attendant Grade 1 457.40 4695)0 488.30 
Unit Attendant Grade 2 407.90 420.60 438.90 
Unit Auxtliarv Attendant 401.60 414.40 432.90 

Note: Crawler tractors are classified in 
accordance with Australian Standard D4 — 1964 
"Classification of Crawler Tractor by Weight" as 
follows: 

Class Shipping Weight — Pounds 
1 Up to 3 000 
2 Over 3 000 up to 6 000 
3 Over 6 000 up to 10 000 
4 Over 10 000 up to 15 000 
5 Over 15 000 up to 25 000 
6 Over 25 000 up to 40 000 
7 Over 40 000 up to 60 000 
8 Over 60 000 up to 80 000 
9 Over 80 000 

(2) Leading Hands placed in charge 
of 

Per Week 
S 

(a) not less than three and not 
more than 10 other workers 
shall be paid extra 15.20 

(b) more than 10 and not more 
than 20 other workers shall 
be paid extra 23.40 

(c) more than 20 other workers 
shall be paid extra 30.10 

29A. — No Extra Claims. 
It is a term of this Award that the Union undertakes, 

until 1 July 1989, not to pursue any extra claims, award 
or overaward. except when consistent with the State 
Wage Principles. 

30. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the worker's recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

31. — Compassionate Leave 
(1) An employee (other than a casual employee) 

shall, on the death of a wife, husband, father, mother, 
father-in-law. mother-in-law. brother, sister, child or 
step-child, be entitled, on notice, to leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of his employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
worker otherwise would have been on duty and shall 
not be granted in any case where the worker concerned 
would have been off duty in accordance with his roster, 
or on long service leave, annual leave, sick leave, 
workers" compensation, leave without pay. public 
holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall incoude a person who lives with 
the worker as a de facto wife or husband. 

32. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who receives a district or location allowance of any kind 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a bonafide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast; thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1993 69 W.A.I.G. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123: then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26: thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast: 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column III of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Column Column Column Column 
1 II III IV 

District Stumlurd Exceptions to Rate 
Rate Standard Rale 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzroy Crossing 44.50 

Halls Creek 
Turner River Camp 
Nullagine 
Livertnga (Cambailin) 41.30 
Marble Bar 
Wittenoom 
Karralha 36.40 
Port Hedland 36.20 

4 16.60 Warburton Mission 44.70 
Carnarvon l.\70 

5 10.50 Meckalharra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7.50 Kalgoorlie 2.50 
Boulder 
Ravensthorpc ' 0»0 
Norseman 
Salmon Gums 
Marvel Loch 
Esperanee 

1 Nil Nil Nil 

(Note: In accordance with subclause (4) hereof 
employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by the employer. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by the employer Or a Public Authority the 
allowance shall be reduced to two-thirds of the 
allowance the employee would ordinarily be entitled to 
under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on apro-rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 
the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(i) As from the first pay period commencing on or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(ii) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent: and 

(iii) As from the first pay period commencing on or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 
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The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

33. — Transfers. 
(1) Subject to the provisions of this clause, an 

employee required to transfer permanently to or from 
the Metropolitan area, or from one country district to 
another, involving a change of residence shall— 

(a) be granted the equivalent of fares incurred by 
the employee, dependent spouse, and 
dependent children, and where it is necessary 
for the employee to travel by train overnight, 
fares shall include second-class sleeping 
accommodation; 

(b) be reimbursed for removal expenses for 
furniture and personal effects including 
insurance costs incurred, provided that prior 
estimates are obtained and approved by the 
employer; 

(c) be paid actual travelling and waiting-time up 
to a maximum of eight hours per day. No 
overtime. Saturday or Sunday time rates shall 
apply; 

(d) in the case of a married employee, be allowed 
one day for packing and one day for 
unpacking. A married employee whose family 
does not transfer shall be treated as a single 
employee; and 

(e) be given at least fourweeks'noticeofthe actual 
transfer date. 

(2) An employee who applies to be transferred 
permanently in his own designation from one depot to 
another, shall be entitled to the provisions of paragraph 
(a) of subclause (1) of this clause. 

(3) The provisons of this clause do not apply to any 
successful applicant receiving promotion under the 
provisions of the Government Employees" (Promotions 
Appeal Board) Act 1945. 

1. —Title. 
Part C — Engine Drivers Country Power Stations. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Term. 
5. Contract of Service. 
6. Promotion. 
7. Hours of Duty. 
8. Guaranteed Week. 
9. Wages During Suspension. 
10. Absence from Duty. 
II. Payment for Sickness. 
12. Annual Leave. 
13. Public Holidays. 
14. Long Service Leave. 
15. Overtime. 
16. Shift Work. 
17. Travelling Allowance. 
18. Shop Stewards. 
19. Definitions. 
20. Right of Entry. 
21. Special Provisions. 
n District Allowances. 
23.' Compassionate Leave. 
24. Wages. 
24A.No Extra Claims. 
25. Payment of Wages. 

3. — Area. 
This award shall apply to workers employed by the 

State Energy Commission of Western Australia, in the 
classifications mentioned herein, on internal 
combusion engines in country generating stations. 

4. — Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period commencing on or 
after 5 May 1989. 

5. — Contract of Service. 
(1) A worker shall not leave the service of the 

employer except upon the expiry of 14 days' notice of his 
intention to do so. given in writing to the employer by 
the worker, unless the employer otherwise approves. 

(2) A worker shall not be dismissed from the service 
of the employer except upon the expiry of 14 days" 
notice of dismissal given in writing to the worker by the 
employer and the reasons for dismissal shall be stated 
in that notice. 

(3) The provisions of subclause (2) of this clause do 
not apply with respect of a worker who is dismissed 
summarily for misconduct, peculation or theft. 

(4) The foregoing provisions of this clause do not 
apply to a casual worker. 

(5) The employer may deduct payment for any day or 
portion of a day on which a worker cannot be usefully 
employed because of a strike by Unions or 
Associations. 

6. — Promotion. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the 
Government Employees" (Promotions Appeal Board) 
Act 1945-1977 and the employer shall in the manner 
prescribed under that Act. notify all applicants for any 
vacancy or new position of the person recommended 
for appointment to such vacancy or new position. 

(2) A worker who desires to appeal shall serve a 
notice, in the prescribed form, on the Commissioner 
and the Secretary of the Promotions Appeal Board 
within 14 clear days after the date of the notice referred 
to in subclause (1) of this clause. 

(3) Where a vacancy occurs, or a new office is 
created, and it is necessary to fill the position without 
delay, a temporary appointment may be made but 
applications for permanent appointment to the 
position shall be called within two months of the 
occurrence of such vacancy or the creation of such new 
office as the case may be. 

17. — Hours of Duty. 
(1) Day Workers— 

(a) Subject to the provisions of paragraph (b) of 
this subclause. 371/2 hours, exclusive of 
Saturday and Sunday work, shall constitute a 
week's work. No day's work shall exceed 71/2 
hours without payment of overtime. 

(b) Provided that, by agreement between the 
employer and union party to this award, the 
ordinary hours may be worked over a 
fortnightly period of nine days, exclusive of 
Saturday and Sunday work, with each day 
consisting of eight hours and 20 minutes 
without payment of overtime. 

(c) The ordinary hours of work shall be 
consecutive except for an unpaid meal break 
which shall not exceed one hour. 

(d) The ordinary hours of work shall be between 
the hours of 6.00 a.m. and 5.30 p.m. Monday to 
Friday. 
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(e) The ordinary hours of duty within the spread 
of hours provided in paragraph (d) of this 
clause shall not be altered without 
consultation with the union. 

(2) Shift Workers- 
la) The normal working hours for three-shift 

seven-day and two-shift seven-day workers 
shall be an average of 37 Vs hours per week to be 
worked in shifts of eight hours per day in 
accordance with a recognised roster cycle, 
provided that time worked on Saturday and 
Sunday up to a maximum of eight hours shall 
be included in the week's work, but the extra 
rate prescribed for Saturday and Sunday time 
shall stand alone and be paid in addition to 
the week's earnings. 

(b) The normal working hours for two-shift five- 
day workers shall be 371/2 hours per week 
exclusive of Saturday and Sunday work. No 
day's work shall exceed IV2 hours without 
payment of overtime. 

(3) For the purpose of computing time for whch 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

8. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each worker, other than a 
casual worker, a full week's work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, the employer shall guarantee to 
each employee 75 hours' work over the fortnightly 
period exclusive of Saturday. Sunday and the special 
day off. Each weekly or fortnightly period shall stand by 
itself. 

(2) The employer shall guarantee to each shift 
worker an average of 371/2 hours" work per week over a 
recognised roster cycle. Shift workers maybe rostered to 
work on Saturday and Sunday. 

(3) The guaranteed period may be reduced or 
affected as follows: 

(a) Where a worker is suspended, the provisions 
of Clause 9. — Wages During Suspension, 
shall apply. 

(b) In respect of any day when, as a result of a vote 
taken by the workers concerned with the 
consent of the employer, or by agreement 
between the Union and the employer, a 
holiday is taken. 

(c) In respect of any day a worker is absent except 
through sickness as provided in Clause ll. — 
Payment for Sickness. 

(d) By any period during which the employer is 
unable wholly or partially to continue 
operations at the generating stations and/or at 
any of its undertakings because of any action 
on the part of any section of workers or for any 
other cause beyond the employer's control. 

9. — Wages During Suspension. 
(1) Where a worker is suspended, pursuant to the 

provisions of the State Energy Commission Act 1945-75 
and the the charge is not proven, full wages for the 
period of suspension shall be paid. 

(2) Where the charge is admitted or proven, the 
worker may be deprived of wages for whole or any 
portion of the period of suspension but in such cases, 
the employer shall decide the amount of wages of which 
it is intended to deprive the worker and any such 
deprivation shall be recorded and regarded as part of 
the punishment. 

10. — Absence from Duty. 
(1) Any worker losing time through sickness or 

injury shall as soon as possible notify his/her foreman 
or other officer-in-charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

(2) Subject to Clause 11. — Payment for Sickness — 
any worker losing time through sickness or special 
leave shall be reduced in wages only to the extent of the 
time actually lost through sickness or granted as special 
leave. 

11. — Payment for Sickness. 
(1 )(a) A worker shall be entitled to payment for non- 

attendance on the ground of personal ill-health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to an employee as at 8 June 1981 shall be 
adjusted in hours in the ratio of 3772 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) This clause shall not apply where the worker is 
entitled to compensation under the Workers' 
Compensation and Assistance Act 1981. 

(3) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of a worker for not 
more than three consecutive working days due to the 
unexpected critical illness of a member of the 
employee's immediate family (i.e.- dependent spouse, 
parent, child, brother or sister) but only if and to the 
extent that the employee proves to the satisfaction of the 
employer that the absence was necessary. 

(4) Subject to the provision of subclause (3) of this 
clause, no worker shall not be entitled to the benefit of 
this clause unless he produces proof of sickness to the 
satisfaction of the employer, but the employer shall not 
be entitled to a medical certificate for absences of less 
than three consecutive working days unless the total of 
such absences exceeds five days in any one accruing 
year. 

(5) No payment shall be made for any absence due to 
a workers' own fault, neglect or misconduct. 

12. — Annual Leave. 
(1) Subject to the provisions of this clause, a period of 

150 hours' leave, with payment of ordinary wages as 
prescribed, shall be allowed annually to a worker by the 
employer after a period of 12 months' continuous 
service with the employer. 

(2) A seven day shift worker(i.e. a shift worker who is 
rostered to regularly work on Sundays and holidays), 
shall be allowed 371/2 hours' leave in addition to the 
leave he is otherwise entitled to under this clause. 

(3) Where a worker with 12 months' continuous 
service is engaged for part of the 12 monthly period as a 
seven day shift employee, he shall be entitled to have the 
period of 150 hours' annual leave, prescribed, in 
paragraph (a) hereof, increased by 3.13 hours for each 
month he is continuously engaged as aforesaid, up to a 
maximum of 371/2 hours' additional leave entitlement. 
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(4)(a) Annual leave may be taken in one or two 
periods provided— 

(i) that each period consists of a minimum of41 
and two-thirds or 371/2 hours, and that such 
periods are taken in complete weeks in 
accordance with the recognised work pattern 
of the worker concerned. 

(ii) where practicable, leave shall be cleared 
within 12 months from the due date. 

(b) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

(5) If any award holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker, would have been an ordinary 
working day. there shall be added to that period one 
day. being an ordinary working day. for each such 
holiday observed as aforesaid. 

(6)(a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
in respect of the period that a worker is on annual leave 
or holidays: and no such deduction shall be made for 
any approved period or periods during which the 
worker is absent from duty through sickness, with or 
without pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(7) When a worker who has sick leave to his credit 
falls sick while on annual leave and produces, at the 
time, satisfactory medical evidence that he is 
hospitalised or unable to leave the house he may be 
granted, at a time convenient to the employer, 
additional leave equivalent to the period of sickness 
falling within the approved period of annual leave 
provided that the period of sickness is at least one 
week. 

(8) A loading shall be paid on annual leave: 
(a) Day Workers: l71/2 per cent of the workers' 

"rate of wage" calculated at the date of 
accrual. 

(b) Shift Workers: Shift loadings and weeekend 
penalties for ordinary time, as prescribed in 
Clause 16. — Shift Work, in accordance with 
the shift rosier the worker would have worked 
had he not been on leave. 

Where the amount paid for shift loadings 
and/or weekend penalties is less than UVa per 
cent of the workers' "rate of wage", a loading 
shall be added to give an amount equal to UVa 
per cent of the workers' "rate of wage" at the 
date of accrual. 

(c) "Rate of Wage": will comprise the wage a 
worker would have received in respect of the 
ordinary time he would have worked had he 
not been on leave during the relevant 
period. 

(d) The loading prescribed by this subclause shall 
not apply to proportionate leave on 
termination. 

(9) Subject to the provisions of subclause (10) of this 
clause, a worker whose employment terminates in 
accordance with subclause (1) of Clause 5. — Contract 
of Service, after one month's continuous service in any 

qualifying 12 monthly period, shall be paid 12.5 hours' 
pay in respect of each completed month of continuous 
service in that qualifying period. 

(10) A worker who is justifiably dismissed for 
misconduct, shall not be entitled to the benefit of the 
provisions of this clause. 

(11) A worker whose employment terminates shall 
be entitled to payment for any complete period of 
annual leave due to him. 

(12) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the worker has 
received for the greatest proportion of the calendar 
month prior to his taking annual leave. 

(13) Annual leave for workers employed in locations 
south of the 26 parallel of south latitude shall be 
calculated to 30 June each year. 

(14) Any annual leave entitlement accumulated to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 371/2 to 40. 

(15) The provisions of this clause shall not apply to a 
casual worker. 

13. — Public Holidays. 

(1)(a) The following days or the days observed in lieu 
shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay. namely — New 
Year's Day. Australia Day. Good Friday. Easter 
Monday. Anzac Day. Labour Day. Foundation Day. 
Sovereign's Birthday. Christmas Day and Boxing Day. 
Provided that another day maybe taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observed on the next succeedingifiiesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday; provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours he would have worked on such day if it had not 
been a holiday. 

(b) If a worker other than a shift worker is required to 
work on a holiday, he shall be paid for the time worked 
at the rate of double time and one-half. 

(c) A seven day shift worker who is not required to 
work on a holiday which falls on his rostered day off. 
shall be paid eight hours at his ordinary day shift rate of 
wage for each such holiday. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty., 
except time for which he is entitled to claim sick pay^ 
any holiday falling during such absence shall not be' 
treated as a paid holiday. Where the worker is on duty or 
available on the whole of the working day immediately 
preceding a holiday or resumes duty or is available on 
the whole of the working day immediately following a 
holiday as prescribed in this clause, the worker shall be 
entitled to a paid holiday on all such holidays. 

(4) The provisions of this clause do not apply to a 
casual worker. 
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14. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1st day of April 
1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks'leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) of this clause." 13 
weeks' leave" shall mean 487!/2 hours' leave. 

(3) Any long service leave entitlement accrued to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 3TVs to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

15. — Overtime. 
(1) All work performed by any day worker outside 

the ordinary working hours of such worker shall be 
regarded as overtime and paid in accordance with the 
provisions of subclauses (2) to (9) inclusive of this 
clause. 

(2) The rates payable for overtime shall be: 
(a) Where the worker commences the overtime 

within the period of 1 Vz hours prior to his usual 
starting time, time and one-half for the time 
worked in such 1 Vz hour period. 

(b) Double time for all time worked after 12.00 
noon on Saturday and for all time worked on 
Sunday. 

(c) Subject to the provisions of paragraph (a) of 
this subclause. double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the worker's usual 
starting time on the next day. 

(d) Subject to the foregoing provisions of this 
subclause. time and one-half for the first two 
hours and double time thereafter. 

(3)(a) Subject to the provisions of this subclause a 
worker who commences to work overtime at or after the 
usual ceasing time and before the usual starting time: 

(i) Shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by his employer or be paid $4.80 
for a meal. The continuity of work shall not be 
deemed to have been interrupted by any meal 
break allowed within the two hour period 
referred to. but no such meal period shall be 
paid for; 

(ii) Shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous 
hours of overtime worked, but only if he 
continues to work after the meal time: and 

(iii) Shall be supplied with a meal by his employer 
or be paid $3.30 in respect of each meal time to 
which he is entitled under the last preceding 
paragraph. 

(b) The provisions of subparagraph (i) and (iii) of 
paragraph (a) of this subclause shall not apply: 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any worker who lives in the locality in which 
the place of work is situated in respect of any 
meal for which he can reasonably go home. 

(c) If a worker to whom subparagraph (i) of 
paragraph. (b) of this subclause applies has. as a 
consequence of the notification referred to in that 
subparagraph provided himself with a meal or meals 
and is not required to work overtime or is required to 

work less overtime than the period notified, he shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the meal 
provisions of this subclause). time worked on 
Saturdays. Sundays, holidays or special days off 
between the usual starting time and the usual ceasing 
time shall not be deemed to be overtime. 

(4) Where the expressions "usual starting time" and 
"usual ceasing time" are used in the foregoing 
provisions of this clause, they shall mean, respectively, 
the time at which the worker usually commences and 
the time at which he usually ceases his ordinary hours 
of duty. 

(5) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the worker knocks off for his meal. 

(6)(a) A worker required to return to work overtime 
after leaving his employer's premises, and who returns 
home on completion of that overtime, shall be paid 
$7.80 in addition to the following minimum payments 
for any overtime worked, namely: 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday: 
(ab) for a minimum of one hour at overtime 

rates on any other week day: 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday: 

(ab) for a minimum of two hours at overtime 
rates on any other week day: 

and the worker shall not be obliged to work for 
the minimum period applicable to him if the 
job for which he has been brought in has been 
completed in less time. Provided where a 
worker is called out for duty more than once 
within the minimum period detailed in this 
subclause. he shall not be entitled to any 
further payment for time worked within that 
minimum period. 

(b) The allowance of $7.80 cents prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(7)(a) A worker who works overtime on a Sunday 
shall be paid for not less than four hours at the rate 
applicable to that day and the worker shall not be 
obliged to work for the four hours if the job for which he 
was brought in is completed in less than four hours, but 
if he is called out for duty more than once within a 
period of four hours from the start of a previous call-out 
for duty, he shall not be entitled to any further payment 
for time worked within that period of four hours. 

(b) Subject to the provisions of paragraphs fe) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return to 
work overtime after leaving his employer's premises, 
and who returns home on completion of that overtime, 
shall be paid $7.80. 

(c) The allowance of $7.80 prescribed in paragraph 
(b) of this subclause shall be halved where the employer 
provides transport. 

(8)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker who works so much overtime between 
the termination of his ordinary work on one day and the 
commencement of his ordinary work on the next day 
that he has not had at least 10 consecutive hours off duty 
between those times, shall, subject to this subclause. be 
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released after completion of such overtime until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such a 
worker resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid at double 
time rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(d) Overtime worked in the circumstances referred to 
in subclauses (6) and (7) of this clause shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(9) When a worker is required to hold himself in 
readiness as from a specific time for a call-out to work 
after ordinary hours, he shall be paid at ordinary rates 
for the actual time in which he so holds himself in 
readiness. 

(10) All work performed by a shift worker at times 
other than those prescribed by his rostered shift shall be 
regarded as overtime and paid in accordance with the 
provisions of subclauses (11) to (14) inclusive of this 
clause. 

(11)(a) Subject to the provisions of paragraphs (b) 
and (e) of this subclause. double time for all overtime 
worked. 

(b) Ordinary time where the time worked— 
(i) is due to private arrangement between the 

workers themselves: 
(ii) does not exceed two hours and is due to a 

relieving man not coming on duty at the 
proper time: or 

(iii) is for the purpose of effecting the rotation of 
shifts. 

(12)(a) Subject to the provisions of this subclause. a 
worker who commences to work overtime at or after the 
usual ceasing time of his shift and before the usual 
starting time of his next rostered shift— 

(i) shall, if the overtime exceeds two hours be 
provided by his employer with any meal 
required or be paid 54.80 for a meal: 

(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by his employer, with 
such meal required or be paid $3.30 for each 
meal so required: 

(b) The provisions of this subclause shall not apply 
in respect of any period of overtime for which the 
worker has been notified on the previous day or earlier 
that he will be required to work overtime. 

(c) If a worker to whom paragraph (b) of this 
subclause applies has. as a consequence of the 
notification referred to in that paragraph, provided 
himselfwith a meal or meals and is not required to work 
overtime or is required to work less overtime than the 
period notified, he shall be paid for each meal provided 
and not required, the appropriate amount prescribed 
above. 

(13) A worker recalled to work overtime after leaving 
his employer's premises and who returns to his home on 
completion of such overtime work shall be paid for a 
minimum of three hours at overtime rates, provided the 
worker shall not be obliged to work the three hours if the 
job for which he was brought in is completed in less 
time. 

(14)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker who works so much overtime between 
the termination of his rostered shift on one day and the 
commencement of his rostered shift on the next day. 
that he has not had at least 10 consecutive hours off duty 
between these times, shall, subject to this subclause. be 
released after completion of such overtime until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such a 
worker resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid double 
time rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has 
had 10 consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(d) The period of 10 hours' duty referred to in the 
foregoing provisions of this subclause shall be reduced 
to eight hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty: 

or 
(iii) where a shift is worked by arrangement 

between the workers themselves. 
(e) Overtime worked in the circumstances referred to 

in subclause (13) of this clause shall not be regarded as 
overtime for the purpose of this subclause where the 
actual time worked is less than three hours. 

(15) General— 
(a) No worker shall work more than 16 hours 

consecutively in any one period of 24 hours. 
(b) Extra rates shall be computed at the rate 

applicable to the day on which time is worked 
provided that double time, or double time and 
one half on a holiday prescribed in this award, 
shall be the maximum rate payable under the 
provisions of this clause. 

(c) When a worker is required to hold himself in 
readiness as from a specific time for a call-out 
to work after ordinary hours he shall be paid at 
ordinary rates for the actual time in which he 
so holds himself in readiness. 

(d) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

(e) An employer may require any worker to work 
reasonable overtime at overtime rates and 
such worker shall work overtime in 
accordance with such requirement. 

(0 No union or association party to this award, or 
worker or workers covered by this award, 
shall, in any way. whether directly or 
indirectly, be a party to or concerned in any 
ban. limitation or restriction upon the 
working of overtime in accordance with the 
requirements of this subclause. 

16. — Shift Work. 
(l)(a) Shift work means work which is carried out 

during a time set out in a roster which provides for two 
or more shifts on a day and which requires employees to 
rotate or alternate in the working of such shifts. 

(b) Rostered shift means a shift of which a worker 
concerned has had at least 48 hours notice. Provided 
this shall not apply to a change of shift on less than 48 
hours notice due to arrangement between the workers 
themselves. 

(c) Day shift means any shift started at or after 6.00 
a.m. and finishing at or before 4.00 p.m. 
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(d) Afternoon shift means any shift finishing after 
4.00 p.m. and at or before midnight. 

(e) Night shift means any shift finishing after 
midnight and at or before 8.00 a.m. 

(2) In addition to the ordinary rate, a shift worker 
(other than a casual shift worker) shall be paid the 
following shift allowances: 

(a) for any afternoon shift worked on a week day. 
18% per cent of the ordinary rate; 

(b) for any night shift the major part worked on a 
week day. 221/2 of the ordinary rate: 

(c) for any day shift worked on a week day. 
commencing between 5.00 a.m. and 7.00 a.m.. 
five per cent of the ordinary rate: 

(d) for any shift the major part worked on a 
Saturday. 50 per cent of the ordinary rate: 

(e) for any shift the major part worked on a 
Sunday. 100 per cent of the ordinary rate: 

(f) for any shift the major part worked on a public 
holiday, the shift worker shall be paid in 
accordance with paragraph I3(2)(b). 

(3) Casual Shift Workers— 
(a) The employer may if desired, place day 

workers on shift work but before doing so. 
shall give notice to the union. Wherever 
possible at least one month's notice shall be 
given. 

(b) When shift work is required to be worked by 
day workers the loading on the ordinary rates 
of pay for such shift work shall be 25 per cent 
for afternoon and night shifts. 

(c) Where a day worker is temporarily transferred 
onto afternoon or night shift and is not given 
seven days notice of the intended transfer, the 
worker shall be paid at overtime rates for the 
time worked on afternoon or night shift from 
the time he/she commenced afternoon or 
night shift until midnight on the following 
Saturday. Thereafter the worker shall be paid 
at ordinary shift rates. 

17. — Travelling Allowance. 
(1) A worker required to proceed on duty from the 

place where he is then or usually employed shall be paid 
for such fares, meals or board and lodging as are 
actually and reasonably incurred. Arrangements for 
travel and board and lodging shall be made by the 
employer. 

(2)(a) Subject to the provisions of this subclause the 
employer shall pay the fare of the worker from the place 
of engagement to the place of employment where it is 
north of the 26 degrees parallel of south latitude 
provided the mode of transport is approved by the 
employer. 

(b) The cost of the fare paid by the employer shall be 
deducted from the subsequent earnings of the worker 
concerned in such manner as is agreed in writing 
between the worker and the employer. 

(c) A worker who completes six months continuous 
service with the employer or whose employment is 
terminated by the employer before that time through no 
fault of his own shall be refunded any amount deducted 
in accordance with paragraph (b) of this subclause on 
making application in writing to the employer. 

18. — Shop Stewards. 
Upon notification in writing by the Secretary of the 

Union of the appointment of Shop Stewards, such shop 
steward will be recognised by the employer. 

19. — Definitions. 
(1) "Charge Engine Driver" means a worker 

employed at the Redbank Power Station who shall be 
responsible for the starting and stopping of diesel 
generating units with an output capacity of not less than 
5.6 MW and who performs all duties annexed to their 
safe operation. 

Duties shall include the logging of the electrical 
output of the respective generating units and feeders 
and when necessary, will be required to direct workers 
who are required to perform the duties of attending to 
waste heat boilers, fuelling plant and equipment, water 
treatment plant and those workers employed as 
Greasers and Cleaners. 

The Charge Engine Driver shall be responsible for 
reporting direct to the Power Station Foreman any 
faults or defects which may occur to the generating 
plant, fuel handling equipment or the sudden loss of 
system load during his shift. 

(2) "Engine Driver" means a worker employed at the 
Commission's various diesel power stations who shall 
be responsible for starting and stopping generating 
units with an output capacity of not less than 600 KW 
and who performs all duties annexed to their safe 
operation. 

Duties shall include the logging of electrical and 
mechanical performance of the respective units and 
feeder circuits. The Engine Driver shall be responsible 
for reporting direct to the Power Station Foreman any 
faults or defects which may occur to the generating 
plant.fuel handlingequipmentorsudden lossofsystem 
load during his/her shift. 

(3) "Boiler and Fuelling Attendant" means a worker 
employed at the Redbank Power Station who operates 
the waste boilers fitted to the 12 MW diesel generating 
units and other associated ancillary equipment and 
shall be responsible for maintaining the correct 
temperature of heavy fuel oil and all duties involved 
with the transfer of fuel oil to the daily service tanks. 

Duties shall also include taking log readings of the 
performance of the engine which supplies heat to the 
respective boilers. Such readings shall be taken at the 
engine console when necessary. 

(4) "Fuel Treatment Attendant" means a worker 
employed at the Redbank Power Station who attends to 
the operation of t he heavy fuel oil treatment equipment 
installed in the station. Duties shall include cleaning 
Filters, centrifuges and other associated ancillary 
equipment and cleaning the fuel treatment plant 
building. 

(5) "Water Treatment Plant Attendant" means a 
workeremployed at the Redbank Power Station who 
attends to the operation of the water treatment plant for 
the use of supplying makeup boiler water and engine 
jacket water. Duties shall also include the elementary 
testing of the output of the water treatment plant and 
adding chemicals as directed by the Power Station 
Foreman. He/she shall also assist the Fuel Treatment 
Attendant with his/her duties. 

(6) "Greaser" means a worker who performs any 
work pertaining to: 

(a) Cleaning and operating lubricating oil 
centrifuges associated with diesel generating 
units. 

(b) Cleaning and operating lubricating oil 
filters. 

(c) Maintaining the correct lubricating oil levels 
in engine sumps, cam boxes and pedestal 
bearings and any other terns attached to the 
alternators or engines which require 
lubrication. 
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(d) Lubricating (greasing) and oiling those parts 
ofthe engines or their ancillary equipment as 
directed. 

(e) Cleaning generating plant and equipment as 
directed or allocated and assisting the Engine 
Drivers with their respective duties as 
required. 

(7) "Cleaner" means a worker who performs all work 
associated with cleaning buildings, equipment and 
surrounds within the Power Station perimeter. 

The Cleaner shall also be responsible for ensuring 
that the Power Station entrance gates are locked and 
kept locked during afternoon and night shifts. 

20. — Right of Entry. 
(1) Subject to the provisions of subclause (2) of this 

clause, on notifying the officer in charge any officer of 
the union authorised in writing by the President and 
Secretary of that union, shall have the right to enter 
during ordinary working hours, any place or premises 
wherein members of that union covered by this award 
are engaged, for the purpose of conversing with or 
interviewing those members in such places or 
premises. 

(2) Such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
officer in charge shall determine whether workers are 
being hampered or hindered in their work. 

21. — Special Provisions. 
(1) A worker employed for less than one week 

continuously, but not including a worker who when 
work is available leaves his employment, shall be 
deemed a casual worker and paid 20 per cent in 
addition to the minimum rate prescribed. 

(2)(a) Each worker shall be supplied with two sets of 
overalls after six months of continuous service, which 
shall be replaced when in the opinion ofthe nominated 
officer, overalls are beyond useful wear and repair. 

(b) Each worker to whom overalls are issued shall 
sign an acknowledgment of receipt thereof and shall 
return those overalls to the employer if his employment 
terminates. 

(c) Each worker shall be responsible for any loss or 
damage to those overalls other than fair wear and tear 
attributable to ordinary use. 

(3) Reasonable change rooms, lockers and washing 
facilities shall be provided for the workers. 

(4)(a) Workers employed on power station plant 
shall be paid an allowance for $16.40 per week for 
disabilities associated with power station operating 
work. 

(b) The provisions of this subclause shall not apply 
to workers engaged in small generating stations where 
no rotating or alternating shift work roster applies. 

22. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who receives a district or location allowance of any kind 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"Defacto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a bonafide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 

District: 
1. The area within a line commencing on the 

coast: thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to 
Tallering Peak: thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123: then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26: thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123: thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area ofthe State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column 11 of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column 111 of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment ofthe partial dependant. 
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(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Column Column Column Column 
1 II III IV 

- Districl SnuuUird Exceptions to Rule 
Rate Standard Rate 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzrov Crossine 44.50 

Hails Creek 
Turner River Camp 
Nttllagine 
Liveringa (Camballin) 41.30 
Marble Bar 
Wittenoom 
Karrathu 36.40 
Port Hedland 36.20 

4 16.60 Warburton Mission 44.70 
Carnarvon 15.70 

3 10.50 Meekatharra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7.50 Kalgoorlie 2.50 
Boulder 
R a ve n s t h o r p e 9.91) 
Norseman 
Salmon Gums 
Marvel Loch 
Esperanec 

I Nil Nil Nil 
(Note: In accordance with subclause (4) hereof 

employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his/her district om 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by the SECWA. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by SECWA the allowance shall be reduced 
to two-thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on apro-rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 

the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(i) As from the first pay period commencingon or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(ii) As from the first pay period commencingon or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 

(iii) As from the first pay period commencingon or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

23. — Compassionate Leave. 
(1) An employee (other than a casual employee) 

shall, on the death of a wife, husband, father, mother, 
father-in-law. mother-in-law, brother, sister, child or 
step-child, be entitled, on notice, to leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of his employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
employer otherwise would have been on duty and shall 
not be granted in any case where the employee 
concerned would have been off duty in accordance with 
his roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay. public 
holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the worker as a de facto wife or husband. 

( 24. — Wages. 
A worker shall be paid the rate per week for 371/2 

hours' work assigned to his/her class of work. 
Classification: Rate per 

week 
$ 

Charge Engine Driver 388.10 
Engine Driver in Station with an 
output of: 
(a) 11 megawatts or less 359.20 
(b) more than 11 megawatts but 

not more than 20 megawatts 366.50 
(c) more than 20 megawatts 373.60 

Boiler and Fuelling Attendant 352.00 
Fuel Treatment Attendant 339.40 
Water Treatment Plant Attendant 339.40 
Greaser (Redbank) 339.40 
Greaser (Other) 333.90 
Cleaner 329.40 

A70131-5 
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24A. — No Extra Claims. 
It is a term of this award that the union undertakes, 

until 1 July 1989 not to pursue any extra claims, award or 
overaward. except when consistent with the State Wage 
Principles. 

25. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the worker's recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union: and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 
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1, — Title. 
Part D — Engineering Trades. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Mixed Functions. 
7. Promotions. 
8. Contract of Service. 
9. Absence from Duty. 
10. Payment for Sickness. 
11. Compassionate Leave. 
12. Annual Leave. 
13. Holidays. 
14. Long Service Leave. 
15. No New Designation. 
16. Shop Stewards. 
17. Hours of Duty. 
18. Guaranteed Week. 
19. Overtime. 
20. Away from Home and Camp Allowance. 
21. Payment for Travelling Time. 
22. No Reduction. 
23. Preference. 
24. Passes and Privileges. 
25. Transfers. 
26. Board of Reference. 
27. Right of Entry. 
28. Apprentices. 
29. Under-Rate Employees. 
30. Wages During Suspension. 
31. Special Rates and Provisions. 
32. Wages. 
32A.No Extra Claims. 
33. Payment of Wages. 
34. District Allowances. 
35. Leave to Attend Union Business. 
36. Deduction of Union Subscriptions. 
37. Trade Union Training Leave. 

3. — Scope. 
(1) Subject to the provisions of this clause, this award 

shall apply to all employees engaged by the State 
Energy Commission of Western Australia in the 
callings mentioned herein. 

(2) The provisions of the Metal Trades (General) 
Award No. 13 of 1965 as amended, with the exception of 
Clause 3. — Area and Scope of that award, apply to any 
employee engaged by the said Commission for 
construction work at Muja or Kwinana Power Stations 
etc. or to any employee normally employed in the 
Commission's established depots or workshops who is 
temporarily transferred to construction work on the site 
of the Muja or Kwinana Power Stations to the exclusion 
of the provisions of this award. 

4. — Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period commencing on or 
after 5 May 1989. 

5. — Definitions. 
In this clause, unless the contrary intention 

appears— 
(1) "Cable jointer — first class" means an employee 

engaged in installing, jointing and terminating all types 
of high and low voltage underground cables and 
associated equipment directly concerned with this 
work. 

(2) "Cable jointer — second class" means a cable 
jointer who is not a cable jointer — first class. 

(3) "Cable ganger" means a labourer — cable laying 
who is responsible for the direct supervision of a cable 
gang. 

(4) "Casual worker" means a worker engaged and 
paid as such. 

(5) "Electrical fitter" means an employee engaged in 
making, repairing, altering, assembling, testing, 
winding or wiring electrical machines, meters, or other 
apparatus other than wires leading thereto provided 
that— 

(a) an employee whose duty consists of placing 
electrodes in "neon" tubes sealed by him shall 
not. by reason only of that fact, be deemed to 
be an electrical fitter, and 

(b) an employee engaged as a meter tester shall 
not be classed as an electrical fitter. 

(6) "Lineman" means an employee engaged in 
erecting, fixing, maintaining or repairing overhead 
conductors or electrical apparatus associated 
therewith, or in fixing service cut-out boxes or supports 
for meters. 

(7) "Lineman — live line" means a lineman — first 
grade— 

(a) who has been trained specially and is 
certificated to carry out repair and/or 
maintenance work (in addition to washing 
down) on live high voltage overhead lines; 
and 

(b) who is employed in a live line crew to perform 
repair and/or maintenance work on live 
voltage overhead lines. 

(8) "Lineman first grade" means— 
(a) a lineman who is in his fourth or subsequent 

consecutive year of service as a lineman with 
the State Energy Commission of Western 
Australia; 

(b) any other lineman classified "first grade" by 
the said Commission; and 

(c) an employee who: 
(i) has completed 25 years" service as a 

lineman; 
(ii) is over 55 years of age; 
(iii) is unable to work as a lineman; and 
(iv) is employed on other work. 

(9) "Lineman — second grade" means a lineman 
who is not a lineman — first grade. 

(10) "Machinist — first class" means a tradesman 
who is partly or wholly engaged in setting up and 
operating any one or more of the following machiens. 
namely: Lathe, boring machine, milling machine, 
planing machine, shaping machine, slotting machine, 
grinding machine. 

(11) "Machinist — second class" means an adult 
employee who: 

(a) operates, or sets up and operates any one of the 
machines referred to in the definition of first 
class machinist: 

(b) operates a key-setting machine: or 
(c) is engaged as a pipe fitter on low pressure 

work. 
but does not include an employee who is engaged 
as a tradesman or who is required to make 
precision measurements or to work from drawings 
or prints required to be scaled and/or measured 
from drawings or prints. 

(12) "Machinist — third class" means a machinist 
who operates any machine set up by a tradesman or any 
machine the setting up of which does not require the 
knowledge of a second class machinist, but does not 
include a process worker. 
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(13) "Meter fixer" means an employee engaged in 
fixing and removing meters, whose work does not 
require the possession ot'an installer's licence under the 
regulations made pursuant to the State Energy 
Commission Act 1979. 

(14) "Meter tester — first grade" means an employee 
whose work consists of— 

(a) placing polyphase electricity meters in 
position and connecting them up to a supply 
for the purpose of testing their accuracy or 
registration in conjunction with a master 
meter or other checking device: and 

(b) adjusting a regulating screw or other 
regulating device on the meter in order to 
secure uniformity of the speed of the meter 
under check with the checking device within 
the prescribed limits: and 

(c) noting or recording the speed of the meter 
under check. 

(15) "Meter tester — second grade" has the same 
meaning as "meter tester — first grade" except that it 
shall be read and construed as applying to single phase 
meters instead of polyphase meters. 

(16) "Plant operator" means an employee who has 
been authorised and licensed to drive and operate pole 
hole boring units, pole erecting units, elevated platform 
units, wire straining units, and such other transmission 
or distribution plant. 

(17) "Tradesman" means an employee who. in the 
course of his employment, works from drawings or 
prints or makes precision measurements or applies 
general trade experience and insludes a first class 
machinist but does not include an apprentice. 

(18) "Transformer assembler" means an employee 
who is required to dismantle, clean and assemble 
transformers but does not include an employee who is 
engaged as a tradesman. 

(19) "Toolmaker" means a tradesman making or 
repairing any precision tool, gauge, die or mould to be 
affixed to any machine, who designs or lays out his work 
and is responsible for its proper complefion. 

(20) "Welder— first class" means an employee using 
electric arc or oxy acetylene, petrol or coal gas blow pipe 
on any work other than— 

(a) filling castings: 
(b) cutting scrap metal: 
(c) welding with the aid of jigs: or 
(d) operations specifically mentioned as being 

the work of a second, third or fourth class 
welder in the definitions of those terms 
hereunder. 

(21) "Welder — second class" means an employee 
who— 

(a) uses any of the foregoing types of welding 
apparatus in filling castings: 

(b) welds with the aid of a jig: 
(c) operates automatic welding machines for the 

setting up of which he is not responsible: or 
(d) operates a profile cutting or a straight line 

cutting machine. 

(22) "Welder — third class" means an employee who 
uses any of the foregoing types of welding apparatus in 
tracking preparatory to the completion of the work by 
any other worker. 

(23) "Welder — fourth class" — means an employee 
using an electric spot or butt-welding machine, or 
cutting scrap with oxy-acetyiene blow pipe, petrol or 
coal gas blow pipe. 

6. — Mixed Functions. 
An employee called upon to perform work carrying a 

higher rate of pay than his classified rate for two hours 
in any day or shift shall be paid such higher rate for the 
whole of the day or shift. 

7. — Promotions. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the. 
Government Employees' (Promotions Appeal Board) 
Act 1945. and the employer shall in the manner 
prescribed under that Act. notify all applicants for any 
vacancy or new position of the person recommended 
for appointment to such vacancy or new position. 

(2) A worker who desires to appeal shall serve a 
notice, in the prescribed form, on the Commissioner 
and the Secretary of the Promotions Appeal Board 
within 14 clear days after the date of the notice referred 
to in subclause (1) of this clause. 

(3)(a) Where a vacancy occurs, or a new office is 
created, and it is necessary to fill the position without 
delay, a temporary appointment may be made but 
applications for permanent appointment to the 
position shall be called within two months of the 
occurrence of such vacancy or the creation of such new 
office as the case may be. 

(b) A temporary appointment under this subclause 
shall not continue for longer than four months from the 
occurrence of the vacancy or the creation of the new 
position as the case may be. 

(4) A worker shall not have the right of appeal in 
relation to any vacancy or new position to whch this 
award applies unless the work of that vacancy or new 
position falls within the registered constitution of the 
union of which he is a member. 

8. — Contract of Service. 
(1 )(a) On the first day of engagement a worker shall 

be notified by his employer, or by the employer's 
representative, whether the duration of his employment 
is expected to exceed one month and. if he is hired as a 
casual worker, he shall be advised accordingly. 

(b) A worker shall, for the purposes of this award, be 
deemed to be a casual worker— 

(i) if the expected duration of the employment is 
less than one month: or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the worker is 
dismissed through no fault of his own within 
one month of commencing employment. 

(2) A worker shall not leave the service of the 
employer except upon the expiry of the appropriate 
period of notice of his intention to do so. given in writing 
to the employer by the worker, unless the employer 
otherwise approves. 

(3) A worker shall not be dismissed from the service 
of the employer except upon the expiry of the 
appropriate period of notice of dismissal, given in 
writing to the worker by the employer, and the reason 
for dismissal shall be stated in that notice. 

(4) For the purpose of this clause the appropriate 
period of notice shall be— 

(a) in the case of a casual worker, one hour: 
(b) in any other case— 

(i) during the first month of employment 
under the contract of service, one day: 
and 

(ii) after the first month ofsuch employment, 
one week. 

(5) The provisions of subclause (3) of this clause do 
not apply with respect to a worker who is dismissed 
summarily for misconduct, peculation or theft. 
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(6) The employer may deduct payment for any day. 
or portion of a day on which a worker cannot usefully be 
employed because of a strike by any one or more of the 
unions parties to this award, or by any association or 
body on which any one or more of those unions are 
represented, or with which any one or more of those 
unions are affiliated. 

9. — Absence from Duty. 
(1) Any worker losing time through sickness or 

injury shall as soon as possible notify his foreman or 
other officer in charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

(2) Subject to the provisions of Clause 10.—Payment 
for Sickness, any worker losing time through sickness or 
special leave shall be reduced in wages only to the extent 
of the time actually lost through sickness or granted as 
special leave.. 

10. — Payment for Sickness. 
(1 )(a) A worker (other than a casual worker) shall be 

entitled to payment for non-attendance on the ground 
of personal ill-health or injury for one-sixth of a week's 
pay for each completed month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to a worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness in that 
year to a greater allowance than that made at the time 
the sickness occurred. 

(2) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of a worker for not 
more than three consecutive working days due to the 
unexpected critical illness of a member of the worker's 
immediate family (i.e. dependent spouse, parent, child, 
brother or sister) but only if and to the extent that the 
worker proves to the satisfaction of the employer that 
the absence was necessary. 

(3) Except as provided in subclause(2)of this clause, 
a worker shall not be entitled to the benefit of this clause 
unless he produces proof of sickness to the satisfaction 
of the employer, but the employer shall not be entitled to 
a medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for. and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with Clause 9. — Absence from Duty, if he is unable to 
attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or. failing agreement, shall be 
added to the worker's next period of annual leave or. if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 12. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12. — Annual Leave, shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(5) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to workers whose illness or 
injury is the result of the worker's own misconduct. 

11. — Compassionate Leave. 
(1) An worker (other than a casual worker) shall, on 

the death of a wife, husband, father, mother, father-in- 
law. mother-in-law. brother, sister, child or step-child, 
be entitled .on notice, to leave up to and including the 
day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shall be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
worker otherwise would have been on duty and shall 
not be granted in any case where the worker concerned 
would have been off duty in accordance with his roster, 
or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay. public 
holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the worker as a defacto wife or husband. 

12. — Annual Leave. 
(l)(a) Subject to the provisions of this clause, a 

period of four weeks' leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to a 
worker by the employer after a period of 12 months" 
continuous service with the employer. 

(b) For the purpose of paragraph (a) hereof, "four 
weeks' leave" shall mean 150 hours' leave. 

(c) If the worker so requests, the annual leave 
allowed in paragraph (a) hereof may be taken in two 
periods, provided that each period consists of a 
minimum of 41 and two-thirds or hlVz hours, and that 
such periods are taken in complete weeks in accordance 
with the recognised work pattern of the worker 
concerned. 

(d) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 
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(e) In addition to the payment for annual leave, a 
worker shall receive a loading calculated on the 
following basis: 

(i) l71/2 per cent of the worker's "rate of wage" 
calculated at the date of accrual; 

(ii) "rate of wage" shall comprise the wage a 
worker would have received in respect of the 
ordinary time he would have worked had he 
not been on leave during the relevant 
period: 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any award holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker, would have been an ordinary 
working day. there shall be added to that period one 
day. being an ordinary working day. for each such 
holiday observed as aforesaid. 

(3Xa) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
in respect of the period that a worker is on annual leave 
or holidays, and no such deduction shall be made for 
any approved period or periods during which a worker 
is absent from duty through sickness with or without 
pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, a worker whose employment terminates after 
one month's continuous service in any qualifying 12- 
monthly period, shall be paid 2.88 hours" pay in respect 
of each completed week of continuous service in that 
qualifying period. 

(5) A worker whose employment terminates shall be 
entitled to payment, including the loading prescribed in 
subclause (l)(e) hereof, for any complete period of 
annual leave due to him. 

(6) Except as provided in subclause (5) of this clause 
a worker who is justifiably dismissed for misconduct 
shall not be entitled to the benefits of the provisions of 
this clause. 

(7) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the worker has 
received for the greatest proportion of the calendar 
month prior to his taking annual leave. 

(8) Annual leave forempioyeesemployed south of26 
degrees parallel of south latitude shall be calculated up 
to the 30th day of June in each year and where 
practicable, shall be cleared within 12 months of that 
date. 

(9) Any annual leave entitlement accumulated to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 371/2 to 40. 

(10) The provisions ofthis clause shall not apply to a 
casual worker. 

13. — Holidays. 
(l)(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay. namely: New Year's 
Day. Australia Day. Good Friday. Easter Monday. 
Anzac Day. Labour Day. Foundation Day. Sovereign's 
Birthday. Christmas Day and Boxing Day; provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observed on the next succeeding Tuesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday; provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours he would have worked on such day if it had not 
been a holiday. 

(b) If any worker is required to work on a holiday, he 
shall be paid for the time worked at the rate of double 
time and one-half. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty, 
except time for which he is entitled to claim sick pay. 
any holiday falling during such absence shall not be 
treated as a paid holiday. Where the worker is on duty or 
available on the whole of the working day immediately 
preceding a holiday or resumes duty or is available on 
the whole of the working day immediately following a 
holiday as prescribed in this clause, the worker shall be 
entitled to a paid holiday on all such holidays. 

(4) The provisions of this clause do not apply to a 
casual worker. 

14. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1st day of April 
1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) ofthis clause." 13 
weeks' leave" shall mean 487y2 hours' leave. 

(3) Any long service leave entitlement accrued to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 371/2 to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

15. — No New Designation. 
No new designation shall be introduced during the 

currency ofthis award so as to reduce the status of any 
worker covered thereby. 

16. — Shop Stewards. 
Where any union party to this award appoints a 

worker to be shop steward in the shop or section in 
which he is employed and notifies the employer 
accordingly in writing, that worker shall be recognised 
by the employer as an accredited representative of the 
union to which he belongs. 

17. — Hours of Duty. 
(1) Subject to the provisions of subclause (2) ofthis 

clause. 371/2 hours, exclusive of Saturday and Sunday 
work, shall constitute a week's work. No day's work 
shall exceed IV2 hours without payment of overtime. 
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(2) Provided that, by agreement between the 
employer and unions party to this award, the ordinary 
hours may be worked over a fortnightly period of nine 
days, exclusive of work performed on a Saturday. 
Sunday and the special day off. with each day 
consisting of eight hours and 20 minutes without 
payment of overtime. 

(3) The ordinary hours of work shall be consecutive 
except foran unpaid meal break which shall not exceed 
one hour. 

(4) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive, except for shift workers whose conditions of 
employment are the subject of agreement between the 
employer and the unions party to this award. 

(5)(a) The ordinary hours of duty within the spread 
of hours provided in subclause (4) of this clause shall 
not be altered without consultation with the unions 
party to this award. 

(b) Notwithstanding the provision of paragraph (a) 
hereof, the ordinary hours of duty for workers in 
Construction and Workshops Group shall be from 7.00 
a.m. to 3.50 p.m. when working at the Muja Power 
Station site or other major construction sites. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

(7) For the purpose of meeting the needs of the 
industry, the employer may require any worker to work 
reasonable overtime, including work on Saturdays. 
Sundays, holidays and special days off. at the rate 
prescribed by this award, and unless reasonable excuse 
exists, the worker shall work in accordance with such 
requirement. 

18. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each worker, other than a 
casual worker, a full week's work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, the employer shall guarantee to 
each worker 75 hours' work over the fortnightly period 
exclusive of Saturday. Sunday and the special day off. 
Each weekly or fortnightly period shall stand by 
itself. 

(2) The guaranteed period may be reduced or 
affected as follows: 

(a) Where a worker is suspended: 
(b) In respect of any day when, as a result of a vote 

taken by the workers concerned with the 
consent of the employer, or by agreement 
between the employer and the union's 
concerned, a holiday is taken: 

(c) In respect of any day a worker is absent except 
through sickness as provided in Clause 10. — 
Payment for Sickness; 

(d) By any period during which the employer is 
unable wholly or party to continue operations 
at the generating stations and/or at any of its 
undertakings because of any action on the 
part of any section of its workers or for any 
other cause beyond the employer's control. 

19. — Overtime. 
(1) All time worked by a worker outside that worker's 

usual hours of duty shall be regarded as overtime. 
(2) The rates payable for overtime shall be: 

(a) subject to the provisions of paragraph (b) 
hereof, where the worker commences the 
overtime within the period of 1 Vz hours prior to 
his usual starting time, time and one-half for 
the time worked in such P/z hour period: 

(b) double time for all time worked on a Saturday 
after 12.00 noon or on a Sunday; 

(c) subject to the provisions of paragraph (a) 
hereof, double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the worker's usual 
starting time on the next day; and 

(d) subject to the foregoing provisions of this 
subclause. time and one-half for the first two 
hours and double time thereafter. 

(3) For the purpose of paragraph (c) of subclause (2) 
of this clause, the expression "usual starting time" shall 
mean the time at which the worker usually commences 
his ordinary hours of duty. 

(4) An apprentice under 18 years of age shall not be 
required to work overtime without his consent. 

(5)(a) Subject to the provisions of this subclause a 
worker who commences to work overtime at or after the 
usual ceasing time and before the usual starting time: 

(i) shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by his employer or be paid $5.00 
for a meal and if owing to the amount of 
overtime worked, a second or subsequent 
meal is required he shall be supplied with a 
meal by his employer or be paid $3.40 in 
respect of each meal so required: and 

(ii) the continuity of work shall not be deemed to 
have been interrupted by any meal break 
allowed within the two hours period referred 
to but no such meal period shall be paid for. 

(b) The provisions of subparagraph (i) of paragraph 
(a) hereof shall not apply: 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any worker who lives in the locality in which 
the place of work is situated in respect of any 
meal for which he can reasonably go home. 

(c) Notwithstanding the provisions of (b)(i) an 
employee who is notified on the previous day or earlier 
that he will be required to work overtime on a specified 
day and who works four hours or more in continuation 
of the normal ceasing time on that day shall be supplied 
with a meal by his employer. 

(d) If a worker to whom subparagraph (i) of 
paragraph (b) hereof applies has. as a consequence of 
the notification referred to in that subparagraph 
provided himself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than the period notified, he shall be paid for 
each meal provided and not required, the appropriate 
amount prescribed above. 

(e) For the purpose of paragraph (a) and (c) (i.e. the 
meal provision) hereof-— 

(i) the expressions "usual starting time" and 
"usual ceasing time" mean, respectively, the 
time at which the worker usually commences 
and the time at which he usually ceases his 
ordinary hours of duty; and 

(ii) time worked on Saturdays. Sundays, holidays 
or special days off between the usual starting 
time and the usual ceasing time shall not be 
deemed to be overtime. 

(6) A worker who commences to work overtime at or 
after the usual ceasing time and before the usual 
starting time shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous hours of 
overtime worked but only if he continues work after the 
meal time. 

(7) Linemen on call-outs working beyond one hour 
before the usual starting time and required to report at 
the usual starting time for their normal shift on that day 
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shall, before commencing their normal shift, be entitled 
to a meal break of 20 minutes. If more than four hours 
overtime has been worked, such meal break shall be 
without loss of pay. Where the worker purchases a meal 
in such circumstances, he shall be paid $2.50 as 
reimbursement. 

(8) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the worker knocks off for his meal. 

(9)(a) A worker required to return to work overtime 
after leaving his employer's premises, and who returns 
home on completion of that overtime, shall be paid 
$7.80 in addition to the following minimum payments 
for any overtime worked, namely: 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday: 
(ab) for a minimum of one hour at overtime 

rates on any other week day; 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday: 

(ab) for a minimum of two hours at overtime 
rates on any other week day; 

and the worker shall not be obliged to work for 
the minimum period applicable to him if the 
job for which he has been brought in has been 
completed in less time. 

(b) Subject to the provisions of paragraph (c) hereof, 
the allowance of S7.80 prescribed in paragraph (a) of 
this subclause shall be halved where the employer 
provides transport. 

(c) The provisions of paragraph (b) hereof shall not 
apply to workers located at Muja Power Station who 
shall be paid an allowance of S1.00 when special 
provisions apply in relation to the provision of 
transport by the employer. 

(10)(a) A worker who works overtime on a Sunday 
shall be paid for not less than four hours at the rate 
applicable to that day and the worker shall not be 
obliged to work for the four hours if the job for which he 
was brought in is completed in less than four hours, but 
if he is called out for duty more than once within a 
period of four hours from the start of a previous call-out 
for duty, he shall not be entitled to any further payment 
for time worked within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return to 
work overtime after leaving his employer's premises, 
and who returns home on completion of that overtime, 
shall be paid $7.80. 

(c) The allowance of S7.80 prescribed in paragraph 
(b) of this subclause shall be halved where the employer 
provides transport. 

(d) The provisions of paragraphs (b) and (c) hereof 
shall not apply to workers located at Muja Power 
Station when special provisions apply in relation to the 
provision of transport by the employer. 

(11) When a worker is notified to hold himself in 
readiness as from a specific time for a call-out to work 
after ordinary hours, he shall be paid at ordinary rates 
for the actual time during which he so holds himself in 
readiness. 

(12) A worker shall not work more than 16 hours 
consecutively in any one period of 24 hours. 

(13)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day that he has not had at 
least 10 consecutive hours off duty between those times, 
shall, subject to this subclause. be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such a 
worker resumes or continues work without having such 
10 consecutive hours off duty, he shall be paid at double 
rates until he is released from duty for such period and 
he shall then be entitled to be absent until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(d) Where a worker (other than a casual worker) is 
called in to work on a Sunday, holiday or special day off 
preceding an ordinary working day. he shall, wherever 
reasonably practicable, be given 10 consecutive hours 
off duty before his usual starting time on the next day. If 
this is not practicable, then the provisions of 
paragraphs (b) and (c) of this subclause shall apply 
mutatis mutandis. 

(e) Overtime worked in the circumstances referred to 
in subclauses (9) and (10) of this clause shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(14) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

20. — Away from Home and Camp Allowance. 
(1) When a worker on instructions from his 

employer proceeds on duty from the place where he is 
then or usually employed, the employer shall transport 
.the worker free of cost to the worker or pay any fares 
(including return fares on completion of job) 
reasonably incurred by the worker and except where 
camping conditions obtain, shall pay a proper 
allowance at current rates for all necessary meals or 
board and lodging. 

(2) The standard of food and accommodation at 
present made available by the employer to workers 
required to camp shall be maintained and the present 
methods of catering shall be continued unless in any 
particular case the parties to this award otherwise 
agree. 

(3) Liberty is reserved to the respondent and to alfor 
a majority of the applicants to apply to amend this 
clause: 

(a) in the event of any dispute as to the 
maintenance of the standard referred to in 
subclause (2) of this clause; and 

(b) in the event of a situation arising which 
requires a modification of the existing 
methods of catering or affects the 
maintenance of the standards referred to in 
subclause (2) of this clause. 

21. — Payment for Travelling Time. 
(1) A worker going to work away from or returning to 

his home station shall be paid at ordinary rates for the 
actual travelling or waiting time for the first eight hours 
and thereafter at half the ordinary rates in any one 
period of 24 hours. 

(2) When the waiting time exceeds four hours and 
suitable accommodation is available, the worker shall 
be deemed to be booked off duty and shall not be 
entitled to payment for the time he is booked off. 
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(3) Sunday travelling time shall be paid at the same 
rates and on the same conditions as on week days. 

(4) In respect of a worker who is provided with a 
sleeping berth in a passenger train, travelling time shall 
not count between 10.00 p.m. and 7.00 a.m. provided this 
shall not operate to reduce the travelling time to be paid 
for below four hours in any one day; provided further 
that where, by virtue of the length or nature of the 
journey the sleeping berth is available for six hours or 
less, travelling time shall be paid for such period with a 
minimum of four hours. 

(5) A worker attached to a depot or workshop who is 
required to start work at some place other than his usual 
workshop or place of employment shall, if the time 
taken in travelling from his place of residence to the job 
and return exceeds the time normally taken in 
travelling from his normal place of residence to his 
usual workshop or place of employment and return be 
paid for such excess travelling time at ordinary rates, 
and if the fares actually and reasonably incurred in 
such travelling exceeds the fares normally paid by the 
worker in travelling from his place of residence and 
return, the employer shall pay the amount by which the 
fares exceed those usually paid for travelling to and 
from his usual workshop or place of employment. 

(6) A worker who is to be permanently transferred 
away from his usual workshop or place of employment 
shall be notified at least four weeks before being so 
transferred. 

(7) Linemen and their assistants whose depot is 
situated within a 24 kilometre radius ofthe General Post 
Office. Perth, shall start and finish their day's work at 
their respective depots. The present conditions relating 
to workers at the Medina Depot shall continue. 

(8) A worker whose depot is not at Medina or is not 
within a 24 mile kilometre radius ofthe General Post 
Office. Perth, and who is required to start work at some 
place other than the depot to which he is attached or the 
camp where he is living, shall travel one way from or to 
work in his own time, but the worker shall not be 
required to travel for more than one half hour in any 
one day in his own time. 

22. — No Reduction. 
This award shall not in itself operate to reduce the 

wage of any worker who is at present receiving above the 
minimum rates prescribed for his class of work. 

23. — Preference. 
(1) Subject to the provisions of subclause (2) of this 

clause, preference of employment shall be given to 
members of the unions party to this award, provided 
that any worker or applicant for employment who is a 
member of another recognised industrial union and 
who produces proof of such membership shall be 
entitled to equal preference. Provided also that any 
worker or applicant for employment who is not a 
member of any ofthe said unions shall within 14 days of 
commencing employment under this award make and 
complete an application for membership of the 
appropriate union and provided that any worker who is 
a financial member of another union, shall, upon the 
expiration of his current membership with such other 
union, within 14 days of such expiry, make and 
complete an application for membership with the 
appropriate union party to this award. 

(2) A worker who holds a certificate of exemption 
from union membership issued and in force pursuant 
to section 61B of the Industrial Arbitration Act 1912. 
shall not— 

(a) be excluded from employment by reason only 
of the fact that he is not a member of a union 
party to this award; or 

(b) be required to join any such union. 

24. — Passes and Privileges. 
A worker who was employed by the State Energy 

Commission prior to 1 September 1946 and who has 
been continuously employed since that date, shall 
continue to receive such passes and privileges as were 
provided in Award Nos. 5 and 6 of 1937 as amended and 
by agreements. 

25. — Transfers. 
(1) Subject to the provisions of this clause, a worker 

required to transfer permanently to or from the 
Metropolitan Area, or from one country district to 
another, involving a change of residence shall— 

(a) be granted the equivalent of fares incurred by 
the worker, dependent spouse, and dependent 
children, and where it is necessary for the 
worker to travel by train overnight, fares shall 
include second-class sleeping accomm- 
odation; 

(b) be reimbursed for removal expenses for 
furniture and personal effects including 
insurance costs incurred, provided that prior 
estimates are obtained and approved by the 
employer; 

(c) be paid actual travelling and waiting-time up 
to a maximum of eight hours per day. No 
overtime. Saturday or Sunday time rates shall 
apply; 

(d) in the case of a married worker, be allowed one 
day for packing and one day for unpacking. A 
married worker whose family does not 
transfer shall be treated as a single worker; 
and 

(e) be given at least four weeks' notice ofthe actual 
transfer date. 

(2) A worker who applies to be transferred 
permanently in his own designation from one depot to 
another, shall only be entitled to the provisions of 
paragraph (a) of subclause (1) of this clause. 

(3) The provisons of this clause do not apply to any 
successful applicant receiving promotion under the 
provisions ofthe Government Employees" (Promotions 
Appeal Board) Act 1945. 

26. — Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a chairman and two other members who shall be 
appointed pursuant to regulation 52.of the Industrial 
Arbitration Act (Western Australian Industrial 
Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award may 
be allowed, approved, fixed, determined or dealt with by 
a Board of Reference. 

27. — Right of Entry. 
(1) Subject to the provisions of subclause (2) of this 

clause, on notifying the officer in charge, any officer of a 
union party to this award authorised in writing by the 
President and Secretary of that union, shall have the 
right to enter during ordinary working hours, any place 
or premises wherein members of the union covered by 
this award are engaged, for the purpose of conversing 
with or interviewing those members in such place or 
premises. 

(2) Such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
Officer in Charge shall determine whether workers are 
being hampered or hindered in their work. 
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28. — Apprentices. 
(1) Apprentices may be taken in the proportion of 

one apprentice for every two or fraction of two 
journeymen but that fraction shall be not less than 
one. 

(2) An apprentice on satisfactorily passing his 
probationary period examination shall be supplied for 
his sole personal use a kit of tools of a standard at least 
equivalent to that at present supplied by the 
employer. 

29. — Under-Rate Workers. 
(1) A worker, who by reason of old age or infirmity, is 

unable to earn the minimum wage prescribed by this 
award, may be paid such lesser rate as may from time to 
time be agreed upon in writing between the respondent 
and all or a majority of the applicants to this award. 

(2) If agreement is not reached, the matter may be 
referred to the Board of Reference for determination. 

(3) After application has been made to the Board of 
Reference and pending the Board's decision, the worker 
shall be entitled to work for and to be employed at the 
proposed lesser rate. 

(4) A worker whose wage has been so fixed, may work 
and be employed by the employer for such wage for a 
period of six calendar months thereafter and after the 
expiration of the said period until 14 days' notice in 
writing shall have been given him on behalf of the 
union requiring his wage to be again fixed in the 
manner prescribed by this clause. 

30. — Wages During Suspension. 
(1) Where a worker is suspended pursuant to the 

provisions of the Electricity Act 1945. and the charge is 
not proven, full wages for the period of suspension shall 
be paid. 

(2) Where the charge is admitted or proven, the 
worker may be deprived of wages for the whole or any 
portion of the period of suspension but in such case the 
employer shall decide the amount of wages of which it is 
intended to deprive the worker and any such 
deprivation shall be recorded and regarded as part of 
the punishment. 

31. — Special Rates and Provisions. 
(1) A worker, other than a lineman, shall be paid an 

allowance of $ 1.45 for each day on which he works on or 
from temporary stages, planks or ladders at a height of 
15.5 metres or more above ground floor level. 

(2) A worker who is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation because of the dimensions of the 
compartment or space in which he is working, shall 
whilst so working, be paid 36 cents per hour extra. 

(3) A worker temporarily using tar, joderlite or the 
aluminium jointing compound known as"CorbullaC" 
or engaged on concrete work shall be paid 40 cents per 
day unless his margin already provides for this work. 

(4) A worker required to use explosive powered tools 
shall be paid 29 cents for each day on which he uses 
such tools. 

(5) A worker, holding either a Third Year First Aid 
Medallion of the St. John Ambulance Association or a 
"C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
employer to perform first aid duties, shall be paid $5.80 
per week in addition to his ordinary rate. 

(6) A tradesman required to do welding that is 
subject to X-Ray testing or to the Australian Standard 
Specification ASCB 14 and/or 15 Code shall in addition 
to any other rate he is otherwise entitled be paid 96 cents 
per day extra whilst so engaged. 

(7) A lineman in the city maintenance gang, while 
working on mains maintenance or on the erection of 
steel poles within the area bounded by Spring Street. 
George Street, the railway line. Lord Street, Victoria 
Avenue and the Swan River, shall be paid 29 cents per 
day extra. 

(8) A worker shall be paid not less than a "lineman — 
second grade" rate while using a drill and/or 
Fracteur. 

(9) Percussion tools: A worker shall be paid an 
allowance of 16 cents per hour when working a 
pneumatic rivetter of the percussion type and other 
pneumatic tools of the percussion type. 

(10)(a)(i) A worker under the direct control of the 
Station Engineer Bunbury. Kwinana. 
Muja or South Fremantle Power Station, 
being operating thermal power stations 
with installed capacity in excess of 12.5 
megawatts, shall, where employed on the 
maintenance or operation of such power 
station be paid $23.60 per week. 

(ii) A worker shall, when employed on the 
maintenance or operation of a diesel 
power station, except a small generating 
station where a rotating or alternating 
shift roster does not apply, be paid an 
allowance of $16.40 per week for the 
disabilities associated with diesel power 
station work. 

(b) The allowances prescribed in paragraph (a) of 
this subclause shall also be payable pro raia to a worker, 
who is not under the direct control of the respective 
Station Engineer or the Superintendent. Country 
Undertakings, if he is employed for more than 20 hours 
in any-week in an area in which the said allowance is 
payable. 

(c) A worker who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowance prescribed in this clause, except that 
prescribed in subclauses (5). (6) and (22) of this 
clause. 

(1 l)(a) Anelectrical fitter whose majororsubstantial 
employment is in the repair and maintenance of 
substations, shall be paid an allowance of $6.00 per 
week. 

(b) A worker who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowance prescribed in this clause except that 
prescribed in subclause (5) of this clause. 

(12) Reasonable change room lockers and washing 
facilities shall be provided at power stations and 
permanent depots. 

(13)(a) The employer shall have available a 
sufficient supply of protective equipment for use by 
workers engaged on work for which some protective 
equipment is necessary and a worker shall use any such 
protective equipment which is provided. 

(b) Before any protective equipment which has been 
used by a worker is re-issued by the employer to another 
worker, it shall, where necessary, be effectively 
sterilised. 

(c) A worker to whom protective equipment is 
issued— 

(i) shall sign an acknowledgment of receipt 
thereof; 

(ii) shall be responsible for any loss or damage to 
that equipment (other than fair wear and tear 
attributable to ordinary use) while it is on issue 
to him; and 

(iii) shall not lend that equipment or any part 
thereof to another worker. 
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(d) If a worker lends protective equipment to another 
worker contrary to the provisions of paragraph (c) of 
this subclause. both the lender and the borrower shall 
be deemed guilty of misconduct. 

(14) A lineman shall not be allowed to work off the 
ground on live aerial conductors without an assistant. 

(15)(a) Each worker shall be supplied with two sets of 
overalls after six months of continuous service which 
shall be replaced when, in the opinion of the nominated 
officer, overalls are beyond useful wear and repair. 

(b) Each worker to whom overalls are issued— 
(i) shall sign an acknowledgment of receipt 

thereof; 
(ii) shall return those overalls to the employer if 

his employment terminates; 
(iii) shall be responsible for any loss or damage to 

those overalls other than fair wear and tear 
attributable to ordinary use. 

(16)(a) Linemen, linemen's assistants and meter 
fixers shall be provided with oilskins and sou'westers 
every two years. 

(b) Linemen shall be supplied with one pair of 
rubber knee or ankle boots every three years. 

(c) Meter fixers shall be supplied with tool bags. 
(d) Tool kits required by a meter fixer, a lineman or a 

lineman's assistant shall be supplied by the employer 
and a worker so supplied with a tool kit shall be 
responsible for any loss or damage thereto other than 
fair wear and tear attributable to ordinary use. 

(17) Junior Workers not less than 18 years of age may 
be employed at the rates prescribed in subclause (4) of 
Clause 32. — Wages but only if their employment is 
restricted to the calling of lineman's assistant. 

(18) Deleted. 
(19) A worker (including one whose ordinary duties 

under ths award involve the driving of a vehicle) 
required to drive a motor vehicle on work usually 
carried out by a worker covered by the provisions of the 
Transport Workers (State Energy Commission) Award 
No.40 of 1965 and on work carrying a higher rate than 
his ordinary duties shall be paid the higher rate for the 
time he is so engaged but. if he be so engaged for more 
than half of one day. he shall be paid the higher rate for 
the whole day. 

(20) A lineman's assistant required to operate a 
horizontal boring machine shall be paid 38 cents per 
hour extra. 

(21) A worker working in a crew that is established 
for the purpose of carrying out repair and maintenance 
work on high voltage structural steel towers which are 
specifically designed to carry 330 kV transmission lines 
shall be paid an allowance of $2.20 for each day he is 
engaged on such work. 

(22) Employees working in the operating Power 
Station at Muja shall be paid an allowance of $2.95 for 
each day on which they are required to report for 
duty. 

(23)(a) A Motor Mechanic employed in an approved 
metropolitan or country depot who works without 
direct supervision and is responsible for maintenance 
of the depot's vehicle fleet, diagnosis of faults, handling 
of drivers' complaints, road testing of vehicles and the 
employees under his/her control shall be paid, in 
addition to his/her ordinary rate, a "Depot Mechanic's" 
allowance of $14.60 on a flat weekly basis. 

(b) This allowance is payable to one Motor 
Mechanic at each depot provided no employee in the 
Transport and Plant Group at the depot is in receipt of a 
Leading Hand Allowance. 

(24)(a) A lineman employed in the metropolitan 
area who works without direct supervision and is 
responsible for ensuring new connections are correct 

and safe before leaving customers' properties and the 
vehicle and employees under his/her control shall be 
paid, in addition to his/her ordinary rate, a "new- 
connection" allowance of $14.60 on a flat weekly 
basis. 

(b) This allowance is payable to one lineman in each 
connection crew provided no employee in the crew is in 
receipt of a Leading Hand Allowance. 

(25)(a) A lineman resident in a town remote from a 
supply depot who is required to attend to Commission 
activities in the area and works without direct salaried 
supervision shall be paid in addition to his/her 
ordinary rate, a "Resident Lineman's" allowance ol 
$14.60 on a flat weekly basis. 

(b) This allowance is payable to one lineman in each 
town provided no employee in the town is in receipt of a 
Leading Hand Allowance. 

(26) Any dispute as to the application of any of the 
provisions of this clause may be determined by the 
Board of Reference. 

32. — Wages. 

(1) Subject to the provisions of this subclause. a 
worker, other than an apprentice or a junior worker, 
shall be paid the rate per week, and in addition the 
special payment, assigned to his class of work, tor HVi 
hours' work. 

Provided that where a worker is— 
(i) in histhird yearof service, the rate per week for 

371/2 hours' work shall be that prescribed in 
Column 'B'. 

(ii) in his fourth or subsequent yearof service, the 
rate per week for 371/2 hours' work shall be that 
prescribed in Column 'C. 

"lassificaiion and total weekly wage 
including award rate and Special Payment) "A" "B" "C" 

s, 
(!) Armature Winder 388.20 400.90 419.20 
(2) Blacksmith 388.20 400.90 419.20 
(?) Boilermaker and/or structural steel 

tradesman 388.20 400.00 419.20 
(4) Boilermaker who for the greater part 

of his time is occupied in marking off. 
making templates or jigs 391.70 403.00 422.30 

(5) Cable Ganger 344.60 ts} SO 357.80 
(6) Cable Jointer — f irst C lass 388.20 400.90 419.20 
(7) Cable jointer — Second Class 358.50 367.40 371.50 
<*> Cable Jointer — Trainee 343.40 — _ 
(9) Cable Jointer's Assistant 329.40 558.30 342.60 

(10) Cable Oil Equipment Operator 358.50 567.40 571.50 
(11) Coil Winding Machine Operator 350.50 550.40 363.50 
(12) Electrical f itter 388.20 400.00 419.20 
(1?) Electrical Installation Attendant 347.50 556.50 360.50 
(14) Electrical Installer 388.20 4005)0 419.20 
(1?) Electrical Relay Maimaincr 403.00 415.20 433.40 
(16) Electrical Tradesman — Special Class 408.10 420.40 438.80 
(17) Eiticr 388.20 400.00 419.20 
(IS) Instrument Maker and Repairer 403.00 415.20 433.-10 
(19) Instrument Shop Assistant 358.60 547.60 351.80 
(20) Inspector 403.00 415.20 433.40 
(2!) Labourer — Cable Laying 329.40 358.30 342.60 
(22) Lineman — Live Line 403.40 416.10 434.40 
(2?) Lineman — Eirst Grade 388.20 400.90 419.20 
(24) Lineman — Second Grade 358.50 367.40 — 
(25) Lineman's Assistant 529.40 338.30 342.60 
(26) Machinist — First Class 388.20 400.00 419.20 
(27) Machinist — Second Class 543.40 352.50 356.50 
(28) Machinist — Third Class 354.00 343.00 347.10 
(29) Meter Fixer 350.50 359.40 363.50 
(30) Meter Tester — First Grade 547.50 356.30 360.50 
(31) Meter Tester — Second Grade 538.60 547.60 551.80 
(32) Motor Mechanic 388.20 400.90 419.20 
(33) Plant Operator 558.50 567.40 371.50 
(34) Pole Inspector 358.50 367.40 371.50 
(35) Radio Serviceman 388.20 4005X) 419.20 
(36) Riggers— 

(i) Certilleated Rigger 358.50 367.40 371.50 
(ii) Rigger (other) 347.50 556.30 360.50 
(iii) A Certifieaied Rigger other than 

a leading hand. who. in 
eomplianee with the provisions 
to the Construction Safety Act 
I972. is responsible for the 
supervision of not less than three 
workers shall he deemeil a 
leading hand and shall be paid 
the additional rale prescribed in 
paragraph (a) of subclause (2) of 
this clause 
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CUtssincalion anil loia! wcckK wayo 
(including award rate and Special Payment} "A" "B" "C" 

(37) Sheet Metal Worker— First Class 388.20 400.00 410.20 
(38) Sheet Metal Worker — Second Class 343.40 352.30 356.50 
(39) Shot Blast and Sand Blast Dresser— 

(i) not protected 338.60 347.60 351.80 
(ii) protected 320.40 338.30 342.60 

(40) Steam Cleaner 330.50 330.60 343.70 
(4l) Street Light Patrolman 336.00 344.00 340.10 
(42) Substation Attendant 343.40 352.30 356.50 
(43) Telecontrol Attendant 338.60 347.60 351.80 
(44) Toolmaker 403.00 415.20 433.40 
(45) Tool and Material Storeman 338.60 347.60 351.80 
(46) Tradesman's Assistant 320.40 338.30 342.60 
(47) Translbrmer Assembler 350.50 350.40 363.50 
(48) Turner 388.20 400.00 410.20 
(40) Tyre and lube Attendant 336.00 344.00 340.10 
(50) Vehicle Gleaser 336.00 344.00 340.10 
(5l) Welder — First Class 388.20 400.00 410.20 

— Second Class 334.00 343.00 347.10 
— Third Class 330.50 330.60 343.70 
— Fourth Class 320.40 338.30 342.60 

(2) A leading hand (i.e. a worker placed in charge of 
three or more other workers or otherwise classified by 
the employer as a leading handO. shall be paid the 
additional margin set out hereunder for 1>1V2 hours' 
work— 

$ 
(a) if in charge of not more than 10 

other workers 15.20 
(b) if in charge of more than 10 and 

not more than 20 other workers 23.40 
(c) if in charge of more than 20 

other workers 30.10 
(3) Apprentices— 

(a) The weekly wage rate shall be the percentage 
of the tradesman's rate and in addition, the 
special payment 

Percentage Total Weekly 
of Fitter's Wage (includ- 

Rate ing Special 
Payment) 

% $ 
Five Year Term 
First year 40 155.30 
Second year 48 186.30 
Third year 55 213.50 
Fourth year 75 291.20- 
Fifth year 88 341.60 
Four Year Term 
First year 42 163.00 
Second year 55 213.50 
Third year 75 291.20 
Fourth year 88 341.60 
Three and a Half 
Year Term 
First six months 42 163.00 
Next year 55 213.50 
Following year 75 291.20 
Final year 88 341.60 
Three Year Term 
First year 55 213.50 
Second year 75 291.20 
Third year 88 341.60 
(b) For the purpose of this subclause 

"tradesperson's rate" means the rate per week 
of the classification "Fitter" prescribed in 
subclause (1) of this clause. 

(4)(a) Junior Workers shall be paid the following 
percentages of the lineman's assistant rate and in 
addition the special payment— 

Percentage Total Weekly 
of Fitter's Wage (includ- 

Rate ing Special 
Payment) 

% $ 
18-19 years of age 65 214.10 
19-20 years of age 78.5 258.60 
20-21 years of age 93 306.30 

The "linesman's assistant rate" means the rate 
per week assigned to that class of work in subclause 
(1) of this clause. 
(b) Notwithstanding the provisions of paragraph 

(a) of this subclause. a junior worker over the 
age of 20 who has completed 12 months service 
as a lineman's assistant shall be paid the adult 
rate for the classification of lineman's 
assistant as prescribed in subclause (1) of this 
clause. 

(5) A casual worker shall be paid 20 per cent of the 
ordinary rate, in addition to the ordinary rate for 371/2 
hours' work, prescribed for his class of work. 

(6) Tool Allowance — Tradesmen and Appren- 
tices: 

(a) Where the employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work as a 
tradesman or as an apprentice the employer 
shall pay a tool allowance of— 
(i) $8.30 per week for 371/2 hours' work to 

such tradesman; or 
(ii) in the case of an apprentice a percentage 

of $8.30 being the percentage which 
appears against his year of 
apprenticeship in subclause (3) of this 
clause; 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily 
required in the performance of his work as a 
tradesman or apprentice. 
(b) Any tool allowance paid pursuant to 

paragraph (a) of this subclause shall be 
included in. and form part of. the ordinary- 
weekly wage for hours' work prescribed in 
this clause. 

(c) The employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if 
lost through his negligence. 

32A. — No Extra Claims. 
It is a term of this award that the unions undertake, 

until I July 1989 not to pursue any extra claims, award or 
overaward. except when consistent with the State Wage 
Principles. 

33. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the worker's recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union; and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

34. — District Allowances. 
(I) For the purposes of this clause the following 

terms shall have the following meaning; 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 
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who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who receives a district or location allowance of any kind 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including dc 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a botwfide domestic- 
basis. although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast; thence east along latitude 28 to a point 
north ofTallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123; then north along 
longitude 123 to a point on latitude 30: thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26: thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column 11 of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column 111 of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
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partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Col u in n Col u in n Col u in n Col u tn n 
1 II ill IV 

District SUHKianJ L:\ccptions to Rale 
Rale Standard Rate 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 3.v00 Ht/ro\ Crossing 44.50 

Halls Creek 
Turner Ri\cr Camp 
Nulladne 
Liicrinea (Camhallin) 41.50 
Marble^Bar 
Wiucnooni 
Kurratha 56.40 
Port Hcdland 56.20 

4 16.60 Warburton Mission 44.70 
Carnanon 15.70 

5 10.50 Meekatltarra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7.50 Raleooriie 2.50 
Boulder 
Ra\cnsiliorpe TOO 
Norseman 
Salmon Gums 
Man el Loch 
Lspe ranee 

I Nil Nil Nil 
(Note: In accordance with subclause (4) hereof 

employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his/her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by the SECWA. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by SECWA the allowance shall be reduced 
to two-thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on apro-rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 
the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(i) As from the first pay period commencing on or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent: and 

(ii) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent: and 

(iii) As from the first pay period commencingon or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

WESTERN AUSTRALIA 
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(15) The rates expressed in subclause(6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

35. — Leave to Attend Union Business. 
(l)(a) The Commission shall grant paid leave during 

ordinary working hours to an employee: 

(i) who is required to give evidence before 
any Industrial Tribunal: 

(ii) who. as a Union nominated represent- 
ative of the employees, is required to 
attend negotiations and/or conferences 
between the Union and Commission: 

(iii) when prior agreement between the Union 
and Commission has been reached for 
the employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings: 

(iv) who. as Union nominated represent- 
ative of the employees, is required to 
attend joint Union/Commission 
consultative committees or working 
parties. 

(b) The granting of leave pursuant to subclause (a) of 
this subclause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a 
reasonable time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be 
conducted or evidence to be given; 

(iii) for those employees whose attendance is 
essential: 

(iv) when the operation of the Commission is 
not being unduly affected and the 
convenience of the Commission 
impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in 
normal working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid 
leave to attend Union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply 
to special arrangements made between the Union 
and the Commission which provide for unpaid 
leave for employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 

36. —■ Deduction of Union Subscriptions. 
(1) The Commission shall deduct the normal 

union subscriptions as equal amounts each pay 
period. 

(2) Payroll Deduction Authority forms shall be 
completed by employees. Where the Commission 
requires a standard Procuration Form, that form 
shall be used. 

(3) Where required by the Commission or 
Union, the Union Secretary or person acting in his/ 
her stead, shall countersign all forms and forward 
them to the Commission's paymaster. 

(4) (a) The Commission shall commence 
deduction of subscriptions from the first full pay 
period following receipt of a completed Payroll 
Deduction Authority Form and continue 
deducting throughout the employee's period of 
employment, except as provided in subclause (5) of 
this clause or until the authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority 
form authorises the Commission to deduct Union 
subscriptions in accordance with the rules of the 
Union, the Union shall notify the Commission in 
writing of the level of Union subscription to be 
deducted. The Commission shall implement any 
change to Union subscriptions no later than one 
month after being notified by the Union except 
where the Union nominates a later date. 

(5)(a) The collection of any nomination fee. 
arrears, levies or fines are not the responsibility of 
the Commission. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The Commission shall not make any deduction 
of subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The Commission shall forward contributions 
deducted, together with supporting documentation, to 
the relevant unions party to this award at such intervals 
as are agreed between the Commission and the 
Union. 

37. — Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Commission shall grant paid leave of 
absence to employees who are nominated by 
the Union to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a maximum 
of 37.5 hours" paid leave per calendar year for Trade 
Union training or similar courses or seminars as 
approved. However, leave of absence in excess of 37.5 
hours and up to 75 hours may be granted in any one 
calendar year provided that the total leave being 
granted in that year and in the subsequent year does not 
exceed 75 hours. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leae not 
been taken to attend the course. 
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(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the Commission not being unduly affected and to the 
convenience of the Commission. 

(6)(a) Any application by an employee shall be 
submitted to the Commission for approval at least four 
weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months' service shall be 
served before an employee is eligible to attend courses 
or seminars of more than a half-day duration. The 
Commission may, where special circumstances exist, 
approve an application to attend a course or seminar 
where an employee has less than 12 months" service 
with the Commission. 

(8)(a) The Commission shall not be liable for any 
expenses associated with an employee's attendance at 
Trade Union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time during normal 
rostered hours immediately before or after the course. 

5. — Contract of Service. 
(1) A worker shall not leave the service of the 

employer except upon the expiry of 14 days notice of his 
intention to do so. given in writing to the employer by 
the worker, unless the employer otherwise approves. 

(2) A worker shall not be dismissed from the service 
of the employer except upon the expiry of 14 days notice 
of dismissal, given in writing to the worker by the 
employer and the reason for dismissal shall be stated in 
that notice. 

(3) The provisions of subclause (2) of this clause do 
not apply with respect to a worker who is dismissed 
summarily for misconduct, peculation or theft. 

(4) The foregoing provisions of this clause do not 
apply to a casual worker. 

(5) The employer may deduct payment for any day or 
portion of a day on which a worker cannot usefully be 
employed because of a strike by the Union party to this 
agreement. 

6. — Mixed Functions. 
A worker called upon to perform work carrying a 

higher rate of pay than his classified rate for two hours 
in any day or shift shall be paid for such higher rate for 
the whole of the day or shift. If called upon to perform 
work carrying a higher rate of pay than his classified 
rate for less than two hours, he shall be paid at that 
higher rate for the time so worked. 

1. —Title. 
Part E — Gas Workers. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Mixed Functions. 
7. Hours of Duty. 
8. Overtime. 
9. Annual Leave. 
10. Holidays. 
11. Payment for Sickness. 
12. Long Service Leave. 
13. Travelling Allowance. 
14. Junior Workers' Certificate. 
15. Absence from Duty. 
16. Promotions. 
17. Under-Rate Workers. 
18. Special Provisions and Allowances. 
19. Maximum Rate. 
20. Definitions. 
21. Bereavement Leave. 
22. Wages. 
22A.No Extra Claims. 
23. Payment of Wages. 
24. Leave to Attend Union Business. 
25. Deduction of Union Subscriptions. 
26. Trade Union Training Leave. 

3. — Scope. 
This agreement shall apply to workers employed by 

the Commission in the classifications described in 
Clause 22. — Wages, hereof. 

4. — Term. 
The term of this agreement shall operate for a period 

of one year from the beginning of the first pay period 
commencing on or after 5 May 1989. 

7. — Hours of Duty. 
(1) Subject to the provisions of subclause (2) of this 

clause. 371/2 hours, exclusive of Saturday and Sunday 
work, shall constitute a week's work. No day's work 
shall exceed IV2 hours without payment of overtime. 

(2) Provided that, by agreement between the 
employer and unions party to this award, the ordinary 
hours may be worked over a fortnightly period of nine 
days, exclusive of work performed on a Saturday. 
Sunday and the special day off. with each day 
consisting of eight hours and 20 minutes without 
payment of overtime. 

(3) The ordinary hours of work shall be consecutive 
except for an unpaid meal break which shall not exceed 
one hour. 

(4) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive. 

(5) The ordinary hours of duty within the spread of 
hours provided in subclause (4) of this clause shall not 
be altered without consultation with the unions party to 
this award. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

(7) For the purpose of meeting the needs of the 
industry, the employer may require any worker to work 
reasonable overtime, including work on Saturdays. 
Sundays, holidays and special days off. at the rate 
prescribed by this award, and unless reasonable excuse 
exists, the worker shall work in accordance with such 
requirement. 

8. — Overtime. 
(l)(a) All time worked in excess of or outside of the 

ordinary working hours shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

(b) Work done on Sundays shall be paid for at the 
rate of double time. 
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(c) When a worker is required for duty during his 
usual meal time and his meal time is thereby postponed 
for more than half an hour, he shall be paid at overtime 
rates until he gets his meal. 

(d) In computing overtime, each day shall stand 
alone but when a worker works overtime which 
continues beyond midnight on any day. the time 
worked after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

(2)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day. that he has not had at 
least 10 consecutive hours off duty between those times, 
shall, subject to this subclause. be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such a 
worker resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such 
period and he shall then beentitled to be absent until he 
has had 10 consecutive hours off duty without loss of 
pay for ordinary working hours occurring during such 
absence. 

(d) Where a worker (other than a casual worker) is 
called in to work on a Sunday, holiday or special day off 
preceding an ordinary working day. he shall, wherever 
reasonably practicable, be given 10 consecutive hours 
off duty before his usual starting time on the next day. If 
this is not practicable, then the provisions of 
paragraphs (b) and (c) of this subclause shall apply 
mutatis mutandis. 

(e) Overtime worked in the circumstances referred to 
in subclauses (3) and (4) of this clause shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(3)(a) A worker required to retuen to work overtime 
after leaving his employer's premises, and who returns 
home on completion of that overtime, shall be paid 
S7.80 in addition to the following minimum payments 
for any overtime worked, namely: 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday: 
(bb)for a minimum of one hour at overtime 

rates on any other weekday: 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday: 

(bb)for a minimum of two hours at overtime 
rates on any other weekday, 

and the worker shall not be obliged to work for 
the minimum period applicable to him if the 
job for which he has been brought in has been 
completed in less time. 

(b) The provisions of this subclause do not apply to 
Sunday work. 

(c) The allowance of $7.80 prescribed in paragraph 
(a) of this subclause shall be halved where the employer 
provides transport. 

(4)(a) A worker who works overtime on a Sunday 
shall be paid for not less than four hours.at the rate 
applicable to that day and the worker shall not be 

obliged to work forthe fourhours if thejob forwhich he 
was brought in is completed in less than four hours, but 
if he is called out for duty more than once within a 
period of four hours from the start of a previous call-out 
for duty, he shall not be entitled to any further payment 
for time worked within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return to 
work overtime after leaving his employer's premises, 
and who returns home on completion of that overtime, 
shall be paid $7.80. 

(c) The allowance of $7.80 prescribed in paragraph 
(b) of this subclause shall be halved where the employer 
provides transport. 

(5) The minimum payments referred to in 
subclauses (3) and (4) of this clause shall not apply to 
any worker who is required to return to work to perform 
regular tests, checks or inspections outside ordinary 
hours but such worker shall be paid a minimum of one 
hour at overtime rates on each occasion he is required to 
return to work for such purpose. 

(6) When a worker is required to hold himself in 
readiness as from a specific time for a call-out to work 
after ordinary hours, he shall be paid at ordinary rates 
for the actual time during which he so holds himself in 
readiness. 

(7)(a) Subject to the provisions of this subclause a 
worker who commences to work overtime at or after the 
usual ceasing time and before the usual starting time: 

(i) shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by his employer or be paid $5.00 
for a meal and if owing to the amount of 
overtime worked, a second or subsequent 
meal is required he shall be supplied with a 
meal by his employer or be paid $3.40 in 
respect of each meal so required: and 

(ii) the continuity of work shall not be deemed to 
have been interrupted by any meal break 
allowed within the two hours period referred 
to but no such meal period shall be paid for. 

(b) The provisions of subparagraph (i) of paragraph 
(a) hereof shall not apply: 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that the employee will be 
required; or 

(ii) to any worker who lives in the locality in which 
the place of work is situated in respect of any 
meal for which he can reasonably go home. 

(c) If a worker to whom subparagraph (i) of 
paragraph (b) hereof applies has. as a consequence of 
the notification referred to in that subparagraph 
provided himself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than the period notified, the worker shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the meal 
provision) hereof— 

(i) the expressions "usual starting time" and 
"usual ceasing time" mean, respectively, the 
time at which the worker usually commences 
and the time at which he usually ceases his 
ordinary hours of duty; and 

(ii) time worked on Saturdays. Sundays, holidays 
or special days off between the usual starting 
time and the usual ceasing time shall not be 
deemed to be overtime. 

(e) A worker shall not be compelled to work for more 
than five hours without a break for a meal. 
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(8)(a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker 
shall work overtime in accordance with such 
requirement. 

(b) The Union party to this agreement, or worker or 
workers covered by this agreement, shall not in any way. 
whether directly or indirectly, be a party to or concerned 
in any ban. limitation or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(9) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

9. — Annual Leave. 
(1)(a) Subject to the provisions of this clause, a 

period of four weeks" leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to a 
worker by the employer after a period of 12 months' 
continuous service with the employer. 

(b) For the purpose of paragraph (a) hereof, "four 
weeks' leave" shall mean 150 hours' leave. 

(c) If the worker so requests, the annual leave 
allowed in paragraph (a) hereof may be taken in two 
periods, provided that each period consists of a 
minimum of 41 and two-thirds or HVz hours, and that 
such periods are taken in complete weeks in accordance 
with the recognised work pattern of the worker 
concerned. 

(d) In taking leave, a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

(e) In addition to the payment for annual leave, a 
worker shall receive a loading calculated on the 
following basis: 

(i) l71/2 per cent of the worker's "rate of wage" 
calculated at the date of accrual; 

(ii) "rate of wage" shall comprise the wage a 
worker would have received in respect of the 
ordinary time he would have worked had he 
not been on leave during the relevant 
period: 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any holiday as prescribed by this agreement 
falls within a worker's period of annual leave and is 
observed on a day which in the case of that worker, 
would have been an ordinary working day. there shall 
be added to that period one day. being an ordinary 
working day. for each such holiday observed as 
aforesaid. 

(3)(a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
in respect of the period that a worker is on annual leave 
or holidays, and no such deduction shall be made for 
any approved period or periods during which a worker 
is absent from duty through sickness with or without 
pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, a worker whose employment terminates after 
one month's continuous service in any qualifying 12- 
monthly period, shall be paid Va of a week's pay in 
respect of each completed week of continuous service in 
that qualifying period. 

(5) A worker who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(6) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the worker has 
received for the greatest proportion of the calendar 
month prior to his taking annual leave. 

(7) Annual leave shall be calculated to 30 June each 
year. 

(8) Any annual leave entitlement accumulated to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 371/2 to 40. 

(9) The provisions of this clause shall not apply to a 
casual worker. 

10. — Holidays. 
(1 )(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay. namely- 

New Year's Day. Australia Day. Good Friday. 
Easter Monday. Anzac Day. Labour Day. 
Foundation Day. Sovereign's Birthday, Christmas 
Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observed on the next succeeding Tuesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday: provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours he would have worked on such day if it had not 
been a holiday. If he is required to work on a holiday, he 
shall be paid for the time worked at the rate of double 
time and a half. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty, 
except time for which he is entitled to claim sick pay. 
any holiday falling during such absence shall not be 
treated as a paid holiday. Where the worker is on duty or 
available on the whole of the working day immediately 
preceding a holiday or resumes duty or is available on 
the whole of the working day immediately following a 
holiday as prescribed in this clause, the worker shall be 
entitled to a paid holiday on all such holidays. 

(4) The provisions of this clause do not apply to a 
casual worker. 

11. — Payment for Sickness. 
(1 )(a) A worker shall be entitled to payment for non- 

attendance on the ground of personal ill-health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to a worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 
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(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness in that 
year to a greater allowance than that made at the time 
the sickness occurred, 

(2) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of a worker for not 
more than three consecutive working days due to the 
unexpected critical illness of a member of the worker's 
immediate family (i.e. dependent spouse, parent, child, 
brother or sister) but only if and to the extent that the 
worker proves to the satisfaction of the employer that 
the absence was necessary. 

(3) Except as provided in subclause (2) of this clause, 
a worker shall not be entitled to the benefit of this clause 
unless he produces proof of sickness to the satisfaction 
of the employer, but the employer shall not be entitled to 
a medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for. and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with Clause 15. — Absence from Duty, if he is unable to 
attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or. failing agreement, shall be 
added to the worker's next period of annual leave or. if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 9. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 9. — Annual Leave, shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(5) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to workers whose illness or 
injury is the result of the worker's own misconduct. 

12. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1st day of April 

1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) of this clause." 13 
weeks' leave" shall mean 487V2 hours' leave. 

(3) Any long service leave entitlement accrued to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio ofJJVa to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

13. — Travelling Allowance. 
A worker attached to a depot or workshop who is 

required to start work at some place other than his usual 
workshop or place of employment shall, if the time 
taken in travelling from his place of residence to the job 
and return exceeds the time normally taken in 
travelling from his usual place of residence to his usual 
workshop or place of employment and return, be paid 
for such excess travelling time at ordinary rates and if 
the fares actually and reasonably incurred in such 
travelling exceed the fares normally paid by the worker 
in travelling from his place of residence and return, the 
employer shall pay the amount by which such fares 
exceed those usually paid for travelling to and from his 
usual workshop or place of employment. 

14. — Junior Workers' Certificate. 
Junior Workers upon beingengaged shall furnish the 

employer with a certificate containing the following 
particulars— 

(a) name in full; 
(b) age and date of birth. 

No worker shall have any claim upon the employer 
for additional pay in the event of the age of the worker 
being wrongly stated either on the certificate or if no 
such certificate is furnished, verbally to the employer. If 
any Junior shall wilfully mis-state his age. either 
verbally to the employer or in the certificate, he alone 
shall be guilty of a breach of this agreement and in the 
event of a Junior Worker having received a higher rate 
than that to which he was entitled, he shall make 
restitution to the employer. 

15. — Absence from Duty. 
(1) Any worker losing time through sickness or 

injury shall as soon as possible notify his foreman or 
other officer in charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

(2) Subject to the provisions ofClause 11.—Payment 
for Sickness, any worker losing time through sickness or 
special leave sh all be reduced in wages only to the extent 
of the time actually lost through sickness or granted as 
special leave. 

16. — Promotions. 
All promotions shall be made under and in 

accordance with the Government Employees' 
(Promotions Appeal Board) Act 1945-1966 and the 
regulations thereto. 

17. — Under-Rate Workers. 
(1) Any worker, who by reason of old age or infirmity, 

is unable to earn the minimum wage prescribed by this 
agreement, may be paid such lesser rate as may from 
time to time be agreed upon in writing between the 
Union and the Commission. 

(2) A worker whose wage has been so fixed, may work 
and be employed by the employer for such wage for a 
period of six calendar months thereafter and after the 
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expiration of the said period until 14 days' notice in 
writing shall have been given him on behalf of the 
union requiring his wage to be again fixed in the 
manner prescribed by this clause. 

18. — Special Provisions and Allowances. 
(1) A worker shall be paid an allowance of $1.45 for 

each day on which he works on or from temporary 
stages, planks or ladders at a height of 15.5 metres or 
more above the ground or floor level. 

(2) A worker shall be paid an allowance of 36 cents 
per hour when, because of the dimensions of the 
compartment or space in which he is working, he is 
required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(3) A worker shall be paid an allowance of 96 cents 
per day when required to work in wet ground where it is 
impracticable to work without getting wet feet, provided 
that when watertight boots are supplied by the 
employer, there shall be no allowance paid. 

(4) All tools required in connection with any work 
performed by a worker on behalf of the employer shall 
be provided by the employer. 

(5)(a) Servicemen, all regular workers of the 
mainlaying gangs and complaintmen. shall be 
provided with oilskins and sou'westers every two 
years. 

(b) Boots will be issued by the employer to workers 
while they are engaged in the meter opening room and 
on the caustic bath in the stove shop. These boots are to 
be handed back each night by the workers concerned 
and will be kept by the employer whilst not in use. Such 
boots are not to be taken away from the employer's 
premises by any worker. 

(c) Gloves shall be supplied to employees working 
on the caustic bath and in the stove and meter shop. 

(d) Safety glass goggles shall be supplied to 
employees engaged on emery wheels or buffing. 

(e) Every worker shall sign an acknowledgment on 
receipt of any article of equipment and shall return 
same to the employer when he has finished using it or 
on leaving his employment. 

(6) During the time any article of equipment is on 
issue to the worker, he shall be responsible for any loss 
or damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(7) A worker to whom an article of protective 
equipment has been issued shall not lend that article to 
another worker and if he does, both he and that other 
worker shall be deemed guilty of wilful misconduct. 

(8) An article of protective equipment which has 
been used by a worker shall not be issued by the 
employer to another worker until it has been effectively 
sterilised, but this paragraph only applies where 
sterilisation of the article is practicable and is 
reasonably necessary. 

(9) A worker shall be paid an allowance of 16 cents 
per hour when working a pneumatic rivetter of the 
percussion type and other pneumatic tools of the 
percussion type. 

(10)(a) Each worker shall be supplied with two sets of 
overalls after six months of continuous service which 
shall be replaced when in the opinion of the nominated 
officer, overalls are beyond useful wear and repair. 

(b) Each worker to whom overalls are issued shall 
sign an acknowledgment of receipt thereof and shall 
return those overalls to the employer if his employment 
terminates. 

(c) Each worker shall be responsible for any loss or 
damage to those overalls other than fair wear and tear 
attributable to ordinary use. 

(11) First Aid Kit: The employer shall provide all 
requisite first aid appliances and materials as 
prescribed by the Factories and Shops Act. 

(12) Washing Facilities: Reasonable washing 
facilities shall be provided at permanent depots, i.e. hot 
showers, wash basins and soap suitable for removing 
tar and grease. 

19. — Maximum Rate. 
The provisions contained in this agreement do not 

operate so as to require payment of more than double 
time rates or double time and a half on a holiday 
prescribed under this agreement, for any work except 
and to the extent that the provisions of Clause 18. — 
Special Provisions and Allowances, apply to that 
work. 

20. — Definitions. 
(1) Casual Worker: Means a worker employed for 

less than one week continuously but does not include a 
worker who when work is available, leaves his 
employment before the expiration of one week. A 
casual worker shall be paid 20 percent in addition to the 
minimum rate specified for 371/2 hours' work. 

(2) Gas Fitting work means the installation, repair 
and maintenance of pipes (including flue pipes), 
fittings, appliances and other apparatus of a type used 
or intended to be used in supplying or consuming gas 
and the connection and disconnection of meters and 
such pipes, fittings, appliances and other apparatus to 
or from a supply of gas. 

(3) Gas Fitter Class 1 means— 
(a) a worker in his fourth or subsequent year of 

continuous service as a Gas Fitter Class 2 with 
the State Energy Commission of Western 
Australia; or 

(b) any other Gas Fitter Class 2. classified Class 1 
by the State Energy Commission, with 
training and experience equivalent to that in 
(a) hereof; 

who has proved his competence to carry out all 
aspects of gas fitting work and has demonstrated a 
sound knowledge of the Gas Fitting Regulations. 

(4) Gas Fitter Class 2 — means a worker who has 
satisfactorily completed a training course in and has 
demonstrated his competence to undertake routine gas 
fitting work. 

(5) Mainlayer/Servicelayer — means a worker who 
performs those aspects of gas fitting work associated 
with the installation, repair and maintenance of mains 
and services. 

(6) Gas Fitters" Assistant — means a worker who 
generally assists a Gas Fitter Class 1 and/or Class 2. 

21. — Bereavement Leave. 
(1) A worker (other than a casual worker) shall, on 

the death of a wife, husband, father, mother, father-in- 
law. mother-in-law. brother, sister, child or step-child, 
be entitled, on notice, to leave up to and including the 
day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shall be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
worker otherwise would have been on duty and shall 
not be granted in any case where the worker concerned 
would have been off duty in accordance with his roster, 
or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or public 
holiday. 
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(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the worker as a defacto wife or husband. 

22. — Wages. 
(1) A worker shall be paid the rate per week and. in 

addition, the special payment assigned to his 
classification for 371/2 hours' work. 

Provided that where a worker is— 
(i) in his third year of service, the rate per week for 

371/2 hours' work shall be that prescribed in 
Column "B". 

(ii) in his fourth or subsequent year of service, the 
rate per week for 371/2 hours' work shall be that 
prescribed in Column 'C. 

Clitssiftcation and total weekh wage 
.including award rate and Special Pa\menO "A" "B" "C" 

Appliance Tester 335.20 
Gas Fitter Class ! 3X8.20 400.00 419.20 
Gas Fitter Class 2 358.50 367.40 371.50 
Trainee Gas Fitter 343.40 
Gas Fitter's Assistant 323.50 
Gas Meter Tester 354.00 
Gas Meter Repairer— 

First 12 months 345.50 
Thereafter 351.80 

Gas Meter Preparer 326.40 
Holder Attendant (Gas Works) 318.30 
Lahourer 31 i .60 
Mainlaser/Servicelayer 335.20 
Mainlaver/Servieelayer's Assistant 316.50 
Maintenance Man 338.30 

(2Xa) Junior Workers wage per 371/2 hours' work per 
week expressed as a percentage of Gas Meter Preparer 
rate: 

Rate Per Week 
% $ 

Under 16 years of age 35 114.20 
16 years of age 45 146.90 
17 years of age 55 179.50 
18 years of age 65 212.20 
19 years of age 78.5 256.20 
20 years of age 93 303.60 

(b) For the purpose of this subclause. Gas Meter 
Preparer rate means the appropriate rate for371/2 hours' 
work for the classification Gas Meter Preparer in 
subclause (1) of this clause. 

(c) Notwithstanding the provisions of paragraph (a) 
of this subclause. a junior worker over the age of 20 who 
has completed 12 months' service in the Gas Meter 
Shop and has been certified proficient in all aspects of 
the duties of a Gas Meter Preparer by the Engineer in 
Charge, shall be paid the adult rate for 37V2 hours' work 
for the classification of Gas Meter Preparer as 
prescribed in subclause (1) of this clause. 

(3) A leading hand (i.e. a worker placed in charge of 
three or more other workers or otherwise classified by 
the employer as a leading hand), shall be paid the 
additional margin set out hereunder for 371/2 hours' 
work— 

S 
(a) if placed in charge of not less 

than three and not more than 10 
other workers 15.20 

(b) if placed in charge of more than 
10 and not more than 20 other 
workers 23.40 

(c) if placed in charge of more than 
20 other workers 30.10 

22A. — No Extra Claims. 
It is a term of this award that the union undertakes, 

until 1 July 1989nottopursueanyextraclaims.awardor 
overaward. except where consistent with the State Wage 
Principles. 

23. — Payment of Wages. 
(1) Subject to the provision of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the workers' recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union; and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid cash shall, until they elect otherwise, continue to be 
so paid. 

24. — Leave to Attend Union Business. 
(1 )(a) The Commission shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before 

any Industrial Tribunal: 
(ii) who. as a Union nominated represent- 

ative of the employees, is required to 
attend negotiations and/or conferences 
between the Union and Commission: 

(iii) when prior agreement between the Union 
and Commission has been reached for 
the employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who. as Union nominated represent- 
ative of the employees, is required to 
attend joint Union/Commission 
consultative committees or working 
parties. 

(b) The granting ofleave pursuant to subclause (a) of 
this subclause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a 
reasonable time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be 
conducted or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the Commission is 
not being unduly affected and the 
convenience of the Commission 
impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the Union and the 
Commission which provide for unpaid leave for 
employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 
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25. — Deduction of Union Subscriptions. 
(1) The Commission shall deduct the normal union 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the Commission 
requires a standard Procuration Form, that form shall 
be used. 

(3) Where required by the Commission or Union, the 
Union Secretary or person acting in his/her stead, shall 
countersign all forms and forward them to the 
Commission's paymaster. 

(4)(a) The Commission shall commence deduction 
of subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the Commission to deduct Union 
subscriptions in accordance with the rulesofthe Union, 
the Union shall notify the Commission in writingof the 
level of Union subscription to be deducted. The 
Commission shall implement any change to Union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5)(a) The collection of any nomination fee. arrears, 
levies or fines are not the responsibility of the 
Commission. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The Commission shall not make any deduction 
of subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The Commission shall forward contributions 
deducted, together with supporting documentation, to 
the Union party to this award at such intervals as are 
agreed between the Commission and the Union. 

26. — Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Commission shall grant paid leave of 
absence to employees who are nominated by 
the Union to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a maximum 
of 37.5 hours paid leave per calendar year for Trade 
Union training or similar courses or seminars as 
approved. However, leave of absence in excess of 37.5 
hours and up to 75 hours may be granted in any one 
calendar year provided that the total leave being 
granted in that year and in the subsequent year does not 
exceed 75 hours. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the Commission not being unduly affected and to the 
convenience of the Commission. 

(6)(a) Any application by an employee shall be 
submitted to the Commission for approval at least four 
weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months' service shall be 
served before an employee is eligible to attend courses 
or seminars of more than a half-day duration. The 
Commission may. where special circumstances exist, 
approve an application to attend a course or seminar 
where an employee has less than 12 months' service 
with the Commission. 

(8)(a) The Commission shall not be liable for any 
expenses associated with an employee's attendance at 
Trade Union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time during normal 
rostered hours immediately before or after the course. 

1. —Title. 
Part F — Miscellaneous Workers. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Scope. 
5. Definitions. 
6. Hours. 
7. Overtime. 
8. Shiftwork. 
9. Public Holidays. 
10. Annual Leave. 
11. Time and Wages Sheets. 
12. Right of Entry. 
13. Notices. 
14. Long Service Leave. 
15. Sick Leave. 
16. General Conditions. 
17. Compassionate Leave. 
18. No Reduction. 
19. Wages. 
19A.No Extra Claims. 
20. Payment of Wages. 
21. Maternity Leave. 
22. Mixed Functions. 
23. Deduction of Union Subscriptions. 
24. Trade Union Training Leave. 
25. Leave to Attend Union Business. 

3. — Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period commencing on or 
after 5 May 1989. 

4. — Scope. 
This award shall apply to the designation of 

employees specified in this award and employed by the 
State Energy Commission of Western Australia. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2023 

5. — Definitions. 
"Caretaker" shall mean a person required to reside 

on or in the vicinity of the premises of the employer and 
who is responsible to the employer for the supervision 
and/or the general cleaning of such premises and who is 
responsible for the safety of such premises after 
ordinary working hours. The employer shall grant a 
caretaker reasonable time off. such times to be mutually 
agreed upon between the caretaker and the employer. 

"Premises" shall include all property and buildings 
in occupation by the employer. 

"Security Officer" shall mean a person required to 
watch and/or guard and/or patrol premises. 

"Gatekeeper" shall mean a person required to record 
and/or restrict entrance or exit to or from the premises, 
of persons, vehicles or goods. 

"Cleaner"shall mean an employee mainly employed 
in cleaning work of any description on premises or in 
bringing into or maintaining premises in a clean 
condition but does not include cleaning of mechanical 
plant in power stations. 

"First Aid Attendant" shall mean a person qualified 
to provide emergency first aid treatment and other 
treatments as required who is responsible for the 
operation of a first aid centre including maintenance of 
records and equipment and participation in first aid. 
health and safety. 

"First Aid Attendant Enrolled Nurse" shall mean a 
person who holds registration as a qualified Enrolled 
Nurse and is employed to provide emergency first aid 
treatment and other treatments as required; who under 
the direction of the Occupational Health Nurse and 
Station Health and Safety Officer, is responsible for the 
operation of a First Aid Centre, including maintenance 
of records and equipment; and the co-ordination and 
participation in first aid. health and safety 
programmes. 

"Casual Employee" shall mean an employee who is 
engaged intermittently for a period not exceeding six 
consecutive days. 

6. — Hours. 
(1) 40 hours exclusive of Saturday and Sunday work 

shall constitute a week for day employees. No day's 
work shall exceed eight hours without the payment of 
overtime rates. 

(2) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 7.00 p.m. Monday to Friday 
exclusive. 

(3) The ordinary working hours for shift employees 
shall be 40 hours per week, such hours shall be worked 
in not more than eight hours in any one shift and not 
more than one shift in any 24 hours. The employer may 
fix the number and duration of such shifts and the 
employee shall be given 48 hours notice of any change 
of such shift. 

(4) There shall be no fixed spread of hours for 
caretakers who may be required to be on duty on any 
day of the week, but no caretaker shall be called upon to 
do cleaning work in excess of 40 hours per week. 
Caretakers provided with quarters shall not be deemed 
to be working on Sundays because they open and close 
premises of which they are in charge. 

7. — Overtime. 
(l)(a) Except as hereinafter provided, all time 

worked in excess of or outside the ordinary working 
hours shall be paid for at the rate of time and one half 
for the first two hours after the usual time for ceasing 
work and double time thereafter. Provided that 
employees called upon to start within an hour and one- 

half prior to the usual starting time shall be paid at the 
rate of time and one-half until the usual starting time. 

(2) When an employee, without being notified on the 
previous day is required to work overtime for more than 
two hours after the employee's usual knock-off time, the 
employee shall be paid an allowance of $4.95 for the 
first meal and a further allowance of S3.40 for a meal for 
each four hours of overtime if the employee continues to 
work after such meal. 

(3) Overtime on shift work shall be based on the rate 
payable for afternoon or night shift work; provided that 
double time. i.e. twice ordinary rate, shall be the 
maximum rate payable under the provisions of this 
award except as prescribed in Clause 9. — Public 
Holidays of this award. 

(4) All time worked on Sunday, outside the ordinary 
hours of work, shall be paid for at the rate of double 
time. 

(5) An employee shall not work more than 16 hours 
consecutively in any one period of 24 hours. 

(6)(a) An employee required to return to work 
overtime after leaving the employer's premises, and 
who returns home on completion of that overtime, shall 
be paid $7.80 in addition to the following minimum 
payments for any overtime worked, namely; 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises: 
(aa) for a minimum of two hours at overtime 

rates on a Saturday: 
(bb)for a minimum of one hour at overtime 

rates on any other week day; 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday; 

(bb) for a minimum of two hours at overtime 
rates on any other week day. 

and the employee shall not be obliged to work 
for the minimum period applicable to him if 
the job for which he has been brought in has 
been completed in less time. 

(b) Subject to the provisions of paragraph (c) of this 
subciause. the allowance of $7.80 prescribed in 
paragraph (a) of this subciause shall be halved where 
the employer provides transport. 

(c) The provision of paragraph (b) of this subciause 
shall not apply to employees located at Muja Power 
Station who shall be paid an allowance of $1.00 when 
special provisions apply in relation to the provision of 
transport by the employer. 

8. — Shift Work. 
Subject to subclauses (2) and (3) hereof, a loading of 

18% per cent of the ordinary wage shall be paid for time 
worked on afternoon shift and 221/2 per cent on night 
shift as defined hereunder: 

(a) Afternooon Shift — commencing between 
12.00 noon and 6.00 p.m. 

(b) Night Shift — commencing between 
6.00 p.m. and 4.00 a.m. 

(2) Time and one half shall be paid for shifts worked 
by continuous shift employees during ordinary 
working hours between midnight on Friday and 
midnight on Saturday. 

(3) Double time shall be paid for shifts worked by 
continuous shift employees during ordinary working 
hours between midnight on Saturday and midnight on 
Sunday. 

(4) The rates prescribed in subclauses (2) and (3) 
hereof shall be in substitution for and not cumulative 
on the rates prescribed in subciause (1) of this clause. 
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(5) Casual Shift Workers- 
fa) The employer may if the employer so desires 

place day employees on shift work, but before 
doing so shall give notice of his intention to the 
union. Wherever possible at least one month's 
notice shall be given. 

(b) When shift work is required to be worked by 
daywork employees the loading on the 
ordinary rates of pay for such shift work shall 
be 25 per cent for afternoon and night shifts. 

(c) Where a day work employee is temporarily 
transferred onto afternoon or night shift and is 
not given seven days' notice of the intended 
transfer the employee shall be paid at 
overtime rates for the time worked on 
afternoon or night shift from the time the 
employee commenced afternoon or night shift 
until midnight on the following Saturday. 
Thereafter the employee shall be paid at 
ordinary shift rates. 

9. —Public Holidays. 
(1 )(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay. namely- 

New Year's Day. Australia Day. Good Friday. 
Easter Monday. Anzac Day, Labour Day, 
Foundation Day. Sovereign's Birthday. Christmas 
Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on an employee's 
ordinary working day and the worker is not required to 
work on such day, the employee shall be paid for the 
ordinary hours tire employee would have worked on 
such day if it had not been a holiday. 

(b) If any employee other than a shift employee is 
required to work on a holiday, the employee shall be 
paid for the time worked at the rate of double time and 
one-half. i.e. two and one-half times the ordinary 
rate. 

(c) If a shift employee is required to work on a 
holiday, the employee shall be paid for the time worked 
at the rate of double time, i.e. twice the ordinary rate. 

(3) A continuous shift employee who is not required 
to work on a holiday which falls on the employee's 
rostered day off, shall be allowed a day's leave with pay 
to be added to the employee's annual leave or to be 
taken at some other time if the employee so agrees. 

(4) When an employee is off duty owing to leave 
without pay or sickness including accidents on or off 
duty, except time for which the employee is entitled to 
claim sick pay. any holiday falling during such absence 
shall not be treated as a paid holiday. Where the 
employee is on duty or available on the whole of the 
working day immediately preceding a holiday or 
resumes duty or is available on the whole of the working 
day immediately following a holiday as prescribed in 
this clause, the employee shall be entitled to a paid 
holiday on all such holidays. 

(5) The provisions of this clause do not apply to a 
casual employee. 

10. — Annual Leave. 
(1)(a) Except as hereinafter provided, a period of 

four weeks' annual leave, with payment of ordinary 
wages as prescribed, shall be allowed annually at the 
employer's convenience to an employee by the 
employer after a period of 12 months" consecutive 
service with that employer. 

(b) A seven day shift employee, i.e. a shift employee 
who is rostered to work regularly on Sunday and 
holidays, shall be allowed one week's leave in addition 
to which the employeee is otherwise entitled to under 
this clause. 

(c) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift employee, the employee shall 
be entitled to have the period of annual leave to which' 
the employee is otherwise entitled under this clause 
increased by one-twelfth of a week for each completed 
month the employee is continuously so engaged. 

(2) Annual leave may be taken in one or two periods 
provided that each period shall be in complete weeks 
and not less than one week. 

(3) If any holiday under this award falls within an 
employee's period of annual leave and is observed on a 
day which in the case of that employee, would have 
been an ordinary working day. there shall be added to 
that period one day. being an ordinary working day. for 
each holiday observed as aforesaid. 

(4)(a) Subject to the provisions of paragraph (b) of 
this subclause. when computing the annual leave due 
under this clause no deduction shall be made from such 
leave in respect of the period that an employee is on 
annual leave or holidays; and no such deduction shall 
be made for any approved period or periods during 
which an employee is absent from duty through 
sickness, with or without pay. unless the absence 
exceeds 13 weeks in the aggregate in which case 
deduction may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(5) Subject to the provisions of subclause (6) of this 
clause, an employee whose employment terminates 
after one month's continuous service in any qualifying 
12-monthly period, shall be paid 2.88 hours' pay in 
respect of each completed week of continuous service in 
that qualifying period. 

(6) An employee whose employment terminates 
shall be entitled to payment, including the loading 
prescribed in subclause (1) hereof, for any complete 
period of annual leave due to the employee. 

(7) Except as provided in subclause (6) of this clause 
an employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefits of the 
provisions of this clause. 

(8) "Ordinary Wages" for the purpose of subclause 
(1) of this clause shall mean the rate of wage the 
employee has received for the greatest proportion of the 
calendar month prior to the employee taking the 
leave. 

(9) Annual leave shall be calculated up to the end of 
each financial year. 

(10) When work is closed for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall be entitled to payment during such 
period for the number of days" leave due to them. 

(11) In addition to the payment for annual leave, an 
employee shall receive a loading calculated on the 
following basis; 

(a) Day Employees; 17.5 per cent of the 
employee's "rate of wage" calculated at the 
date of accrual. 
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(b) Shift Employees: Shift loadings and 
weeekend penalties for ordinary time, as 
prescribed in Clause 8. — Shift Work of this 
award, in accordance with the shift roster the 
worker would have worked had the shift 
employee not been on leave. 

Where the amount paid for shift loadings 
and/or weekend penalties is less than 17.5 per 
cent of the employee's "rate of wage", a loading 
shall be added to give an amount equal to 17.5 
per cent of the employee's "rate of wage" at the 
date of accrual. 

(c) "Rate of Wage" shall comprise the wage an 
employee would have received in respect of 
the ordinary time the employee would have 
worked had the employee not been on leave 
during the relevant period. 

(d) The loading prescribed by this subclause shall 
not apply to proportionate leave on 
termination. 

(12) The provisions ofthis clause shall not apply to a 
casual employee. 

11. — Time and Wages Sheets. 
The wages timesheets and cards for employees 

working under this award shall be open for inspection 
by the Secretary of the Union upon reasonable notice of 
his/her desire to inspect same. 

12. — Right of Entry. 
On notifying the officer in charge, any officer of the 

Union authorised in writing by the President and 
Secretary of such union, shall have the right to enter any 
place or premises during ordinary working hours 
wherein members of such union covered by this award 
are engaged for the purpose of conversing with or 
interviewing the employees in such places or premises. 
Provided that such officer shall not hamper or 
otherwise hinder the employees in the carrying out of 
their work. The officer in charge shall determine 
whether employees are being hampered or hindered in 
their work. 

13. — Notices. 
The Secretary of the Union party to this award or a 

person nominated by the Secretary may place notices 
on the Wages Notice Board after obtaining permission 
from the Commissioner. 

14. — Long Service Leave. 
The conditions relating to full-time Government 

wages employees generally as in force as at the date of 
this award and as may be amended from time to time 
shall apply to all employees employed under the 
provisions of this award. 

15. — Sick Leave. 
(1) Subject to the provisions of subclauses (2). (3) and 

(4) of this clause: 
(a) An employee (other than a casual employee) 

shall be entitled to payment for non- 
attendance on the ground of personal ill- 
health or injury for one-sixth of a week's pay 
for each completed month of service. 

(b) The liability of the Commission shall in no 
case exceed two weeks' wages during each year 
in respect of each employee but the sick leave 
herein provided shall be allowed to 
accumulate and any portion unused in any 
year may be availed of in the next or any 
succeeding year. 

(c) Payment hereunder may be adjusted at the 
end of each accruing year, or at the time the 
employee leaves the service, in the event of the 
employee being entitled by service subsequent 
to the sickness in that year to a greater 
allowance than that made at the time the 
sickness occurred. 

(2) Any employee losing time through sickness or 
injury shall as soon as possible notify his or her 
supervisor or other officer in charge in sufficient ti me to 
permit arrangements to be made for the performance of 
his or her duties. 

(3) No employee shall be entitled to the benefit ofthis 
clause unless the employee produces proof to the 
satisfaction of the Commission or its representative of 
such sickness, provided that the Commission shall not 
be entitled to a medical certificate for absences of less 
than three consecutive working days unless the total of 
such absences exceeds five days in any one accruing 
year. 

(4) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under'the Workers' Compensation and 
Assistance Act 1981 nor to employees whose illness or 
injury is the result of the employee's own fault, neglect 
or misconduct. 

(5)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when the employee is absent on annual leave and an 
employee may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to the employee's place of 
residence or a hospital as a result of the employee's 
personal ill health or injury for a period of seven, 
consecutive days or more and the employee produces a 
certificate from a registered medical practitioner that 
he/she was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the 
obligation to advise the employer in accordance with 
subclause (2) of this clause, if the employee is unable to 
attend for work on the working day next following the 
employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time the 
employee proceeded on annul leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or. failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 10. — Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 10. — Annual Leave of 
this award, shall be deemed to have been paid with 
respect to the replaced annual leave. 

16. — General Conditions. 
(l)(a) Subject to subclause (7) of Clause 10. — 

Annual Leave and to Clause 15. — Sick Leave of this 
award, any regular employee on a weekly engagement 
who may not have worked the maximum number of 
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ordinary working hours in any one week, shall be paid 
not less than the minimum weekly rate of wage 
specified herein for the employee's particular class of 
work. Provided that such employee has been available 
to work the maximum number of ordinary working 
hours. 

(b) For the purpose of this subclause. time worked on 
statutory holidays within the limitations set out. shall be 
deemed hours in which an employee was available to 
work ordinary working hours. 

(2) In the case of regular employees, one week's 
notice in writing must be given on either side when it is 
desired to terminate the engagement. The Commission 
may pay a week's wages in lieu of notice and. in the case 
of an employee leaving without notice or before such 
notice expires, the employee leaving shall forfeit all 
wages accruing due to the employee for the current 
week's service. Such week's notice cannot be continued 
from week to week. Provided that this shall not apply in 
the case of misconduct when an employee shall be 
subject to instant dismissal and entitled onlyi to the 
wages due to the employee up to the hour of dismissal. 
Provided also that the engagement of a casual hand 
may be terminated at any time. 

(3) Where employee is required by the employer to 
work in the rain, suitable protective clothing shall be 
provided free by the employer. 

(4) An employee attached to a depot or workshop 
who is required to start work at some place other than 
his/her usual workshop or place of employment shall, if 
the time taken in travelling from his/her place of 
residence to the job and return exceeds the time 
normally taken in travelling from his/herusual place of 
residence to his/her usual workshop or place of 
employment and retuen. be paid for such excess 
travelling time at ordinary rates and if the fares actually 
and reasonably incurred in such travelling exceeds the 
fares normally paid by the employee in travelling from 
his/her place of residence and return, the employer 
shall pay the amount by which such fares exceed those 
usually paid for travelling to and from his/her usual 
workshop or place of employment. 

(5) Change Room: Where practicable, suitable 
dressing accommodation shall be provided with 
facilities for boiling water. 

(6)(a) An employee whose duties require the 
employee to enter the same buildings and/or who works 
in similar conditions as other employees who are paid a 
power house allowance shall be paid in addition to the 
rates prescribed in Clause 19. — Wages of this award, a 
power house allowance of S12.70 per week. 

(b) The allowance prescribed in paragraph (a) of this 
subclause shall also be payable pro ratu to an employee 
who is employed for more than 20 hours in any week in 
an area where the said allowance is payable. 

17. — Compassionate Leave 
(1) An employee (other than a casual employee) 

shall, on the death of a wife, husband, father, mother, 
father-in-law. mother-in-law. brother, sister, child or 
step-child, be entitled, on notice, to leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction, of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to the 
satisfaction of the employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
employee otherwise would have been on duty and shall 
not be granted in any case where the employee 
concerned would have been off duty in accordance with 
the employee's roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without 
pay. holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the employee as a defacto wife or husband. 

18. — No Reduction. 
This award shall not in itself operate to reduce the 

wage of any employee who is at present receiving above 
the minimum rate prescribed for his/her class of 
work. 

19. — Wages. 
(1) The minimum total rate of wage (including 

special payment) payable under this award shall be as 
follows: 

$ 
Caretaker 360.90 
Security Officer 340.50 
Gatekeeper 332.70 
Cleaner 343.80 
First Aid Attendant 349.20 
First Aid Attendant 
Enrolled Nurse 378.60 

(2) Part-Time Cleaner: 
(a) The weekly rate for a part-time Cleaner shall 

be calculated pro rata in the proportion that 
the fortnightly hours of work bear to 75. 

(b) When regularly employed for less than 24 
hours per fortnight an employee shall be paid 
a loading of 20 per cent in lieu of sick leave, 
annual leave and public holidays. 

(3) Casual Employees: A casual employee shall be 
paid 20 per cent of the ordinary rate in addition to the 
ordinary rate prescribed for the designated class of 
work. 

(4) Deleted. 

19A. — No Extra Claims. 
It is a term of this award that the union undertakes, 

until 1 July 1989. not to pursue any extra claims, award 
or overaward. except where consistent with the State 
Wage Principles. 

20. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the employee's recognised 
work location. 

(2) Where the employee elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union: and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

21. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months" continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
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shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks" notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may. or the employer may require the 
employee to. take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7). (8). (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may. with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 

... necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7). (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or. in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3). to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) An employee may. in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 
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(b) An employee, upon the expiration of the 
notice required by paragraph (a) shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or. in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3). to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause. the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period, 

22. — Mixed Functions. 
An employee called upon to perform work carrying a 

higher rate of pay than the employee's classified rate for 
two hours in any day or shift shall be paid the higher 
rate for the whole of the day or shift. 

23. — Deduction of Union Subscriptions. 
(1) The employer shall deduct the normal union 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer requires 
a standard Procuration Form, that form shall be 
used. 

(3) Where required by the employer or Union, the 
Union Secretary or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4)(a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Union subscriptions 
in accordance with the rules of the Union, the Union 
shall notify the employer in writing of the level of Union 
subscription to be deducted. The employer shall 
implement any change to Union subscriptions no later 
than one month after being notified by the Union 
except where the Union nominates a later date. 

(5)(a) The collection of any nomination fee. arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Union party to this award at such intervals as are 
agreed between the employer and the Union. 

24. — Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by 
the Union to attend short courses conducted 
by the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the parties. 

(2) An employee shall be granted up to a maximum 
of five days' paid leave per calendar year for Trade 
Union training or similar courses or seminars as 
approved. However, leave of absence in excess of five 
days and up to 10 days may be granted in any one 
calendar year provided that the total leave being 
granted in that year and in the subsequent year does not 
exceed 10 days. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the employer not being unduly affected and to the 
convenience of the employer. 

(6)(a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the Union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months' service shall be 
served before an employee is eligible to attend courses 
or seminars of more than one-half day duration. The 
employer may. where special circumstances exist, 
approve an application to attend a course or seminar 
where an employee has less than 12 months" 
government service. 

(8)(a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
Trade Union training courses. 
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(b) Leave of absence granted under this clause shall 
include any necessary travelling time during normal 
rostered hours immediately before or after the course. 

25. — Leave to Attend Union Business. 
(l)(a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before 

any Industrial Tribunal; 
(ii) who. as a union nominated represent- 

ative of the employees, is required to 
attend negotiations and/or conferences 
between the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union 
meetings preliminary to negotiations or 
industrial hearings: 

(iv) who. as union nominated representative 
of the employees, is required to attend 
joint union/employer consultative 
committees or working parties. 

(b) Thegrantingofleavepursuanttosubclause(a)of 
this subclause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a 
reasonable time in advance: 

(ii) for the minimum period necessary to 
enable the union business to be 
conducted or evidence to be given; 

(iii) for those employees whose attendance is 
essential: 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the union and the 
employer which provide for unpaid leave for employees 
to conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

1. —Title. 
Part G — Storepersons. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Hours of Duty. 
7. Absence from Duty. 
8. Guaranteed Week. 
9. Overtime and Sunday Work. 
10. Long Service Leave. 

11. Annual Leave. 
12. Holidays. 
13. Payment for Sickness. 
14. Compassionate Leave. 
15. Mixed Functions. 
16. Shop Stewards. 
17. Right of Entry. 
18. Preference. 
19. Promotions. 
20. Overalls. 
21. Board of Reference. 
22. Time and Wages Record. 
23. Notices. 
24. Under-Rate Workers. 
25. No Reduction. 
26. Definitions. 
27. Wages. 
27A.No Extra Claims. 
28. Payment of Wages. 
29. District Allowances. 
30. Power House Allowance. 
31. Maternity Leave. 
32. First Aid Allowance. 

3. — Area and Scope. 
This award shall operate throughout the State Energy 

Commission in Western Australia and shall apply to all 
persons employed in the classifications mentioned 
herein. 

4. — Term. 
The term of this agreement shall operate for a period 

of one year from the beginning of the first pay period 
commencing on or after 5 May 1989. 

5. — Contract of Service. 
(1) No worker, other than a casual worker, shall leave 

the employer until the expiration of 14 days written 
notice of his intention to do so without the approval of 
the employer. 

(2) Except in the case of summary dismissal for 
misconduct, peculation or theft. 14 days written notice 
shall be given by the employer to any worker other than 
a casual whose services are no longer required and the 
reason for dismissal shall be stated in such notice. 

(3) The employer shall be entitled to deduct payment 
for any day or portion of a day on which the worker 
cannot be usefully employed because of any strike by 
the union party to this award or by a union or unions 
affiliated with it or by any other association or union 
associated with it or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

6. — Hours of Duty. 
(1) Subject to the provisions of subparagraph (2) of 

this clause. 371/2 hours, exclusive of Saturday and 
Sunday work, shall constitute a week's work. No day's 
work shall exceed IV2 hours without payment of 
overtime. 

(2) Provided that, by agreement between the 
employer and union party to this award, the ordinary 
hours may be worked over a fortnightly period of nine 
days, exclusive of work performed on a Saturday. 
Sunday and the special day off. with each day 
consisting of eight hours and 20 minutes without 
payment of overtime. 

(3) The ordinary hours of work shall be consecutive 
except for an unpaid meal break which shall not exceed 
one hour. 

(4) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive, except for shift workers whose conditions of 
employment are the subject of agreement between the 
employer and the unions party to this award. 
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(5Xa) The ordinary hours of duty within the spread 
of hours provided in subclause (4) of this clause shall 
not be altered without consultation with the unions 
party to this award. 

(b) Notwithstanding the provision of paragraph (a) 
hereof, the ordinary hours of duty for workers in 
Construction and Workshops Group shall be from 7.00 
a.m. to 3.50 p.m. when working at the Muja Power 
Station site or other major construction sites. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

(7) For the purpose of meeting the needs of the 
industry, the employer may require any worker to work 
reasonable overtime, including work on Saturdays. 
Sundays, holidays and special days off. at the rate 
prescribed by this award, and unless reasonable excuse 
exists, the worker shall work in accordance with such 
requirement. 

7. — Absence from Duty. 
Any worker losing time shall, as soon as possible, 

notify his officer in charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

8. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each worker, other than a 
casual worker, a full week's work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, the employer shall guarantee to 
each employee 75 hours' work over the fortnightly 
period exclusive of Saturday. Sunday and the special 
day off. Each weekly or fortnightly period shall stand by 
itself. 

(2) The guaranteed period may be reduced or 
affected as follows: 

(a) Where a worker is suspended: 
(b) In respect of any day when, as a result of a vote 

taken by the workers concerned with the 
consent of the employer, or by agreement 
between the employer and the unions 
concerned, a holiday is taken; 

(c) In respect of any day a worker is absent except 
throuszh sickness as provided for in Clause 
13. 

(d) By any period during which the employer is 
unable wholly or partly to continue operations 
at the generating stations and/or at any of its 
undertakings because of any action on the 
part of any section of its workers or for any 
other cause beyond the employer's control. 

9. — Overtime and Sunday Work. 
(1) All time worked by a worker outside that worker's 

usual hours of duty shall be regarded as overtime. 
(2) The rates payable for overtime shall be— 

(a) subject to the provisions of paragraph (b) 
hereof, where the worker commences the 
overtime within the period of 1 Va hours prior to 
his usual starting time, time and one-half for 
the time worked in such Vh hour period: 

(b) double time for all time worked on a Saturday 
after 12 noon or on a Sunday. 

(c) subject to the provisions of paragraph (a) 
hereof, double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the worker's usual 
starting time on the next day: and 

(d) subject to the foregoing provisions of this 
subclause. time and one-half for the first two 
hours and double time thereafter. 

(3) For the purpose of paragraph (c) of subclause (2) 
of this clause, the expression "usual starting time" shall 
mean the time at which the worker usually commences 
his ordinary hours of duty. 

(4)(a) Subject to the provisions of this subclause a 
worker who commences to work overtime at or after the 
usual ceasing time and before the usual starting time. 

(i) shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by his employer or be paid $4.20 
for a meal and if. owing to the amount of 
overtime worked, a second or subsequent 
meal is required he shall be supplied with a 
meal by his employer or be paid $2.95 in 
respect of each meal so required: and 

(ii) the continuity of work shall not be deemed to 
have been interrupted by any meal break 
allowed within the two hour period referred to 
but no such meal period shall be paid for. 

(b) The provisions of subparagraph (i) of paragraph 
(a) hereof shall not apply— 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that the employee will be 
required: or 

(ii) to any worker who lives in the locality in which 
the place of work is situated in respect of any 
meal for which he can reasonably go home. 

(c) If a worker to whom subparagraph (i) of 
paragraph (b) hereof applies has. as a consequence of 
the notification referred to in that subparagraph 
provided himself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than the period notified, the worker shall be 
paid for each meal provided and not required, the 
appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the meal 
provision) hereof— 

(i) the expressions "usual starting time" and 
"usual ceasing time" mean, respectively, the 
time at which the worker usually commences 
and the time at which he usually ceases his 
ordinary hours of duty: and 

(ii) time worked on Saturdays. Sundays, holidays 
or special days off between the usual starting 
time and the usual ceasing time shall not be 
deemed to be overtime. 

(5) A worker who commences to work overtime at or 
after the usual ceasing time and before the usual 
starting time shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous hours of 
overtime worked but only if he continues work after the 
meal time. 

(6) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the worker knocks off for his meal. 

(7)(a) A worker required to return to work overtime 
after leaving his employer's premises, and who returns 
home on completion of that overtime, shall be paid 
$4.90 in addition to the following minimum payments 
for any overtime worked, namely— 

(i) if notified of the requirement to work overtime 
before leaving the employer's premises— 
(aa) for a minimum of two hours at overtime 

rates on a Saturday: 
(ab) for a minimum of one hour at overtime 

rates on any other week day; 
(ii) if not so notified: 

(aa) for a minimum of three hours at overtime 
rates on a Saturday: 

(ab) for a minimum of two hours at overtime 
rates on any other week day: 
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and the worker shall not be obliged to work for 
the minimum period applicable to him if the 
job for which he has been brought in has been 
completed in less time. 

(b) Subject to the provisions of paragraph (c) hereof, 
the allowance of S4.90 prescribed in paragraph (a) of 
this subclause shall be halved where the employer 
provides transport. 

(c) The provisions of paragraph (b) hereof shall not 
apply to workers located at Muja Power Station who 
shall be paid an allowance of $1.00 when special 
provisions apply in relation to the provision of 
transport by the employer. 

(8)(a) A worker who works overtime on a Sunday 
shall be paid for not less than four hours at the rate 
applicable to that day and the worker shall not be 
obliged to work for the four hours if the job for which he 
was brought in is completed in less than four hours, but 
if he is called out for duty more than once within a 
period of four hours from the start of a previous call-out 
forduty. he shall not be entitled to any further payment 
for time worked within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return to 
work overtime after leaving his employer's premises, 
and who returns home on completion of that overtime, 
shall be paid $4.90. 

(c) The allowance of $4.90 prescribed in paragraph 
(b)of this subclause shall be halved where the employer 
provides transport. 

(d) The provisions of paragraphs (b) and (c) hereof 
shall not apply to workers located at Muja Power 
Station when special provisions apply in relation to the 
provision of transport by the employer. 

(9) When a worker is notified to hold himself in 
readiness as from a specific time for a call-out to work 
after ordinary hours, he shall be paid at ordinary rates 
for the actual time during which he so holds himself in 
readiness. 

(10) A worker shall not work more than 16 hours 
consecutively in any one period of 24 hours. 

(11)(a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each worker has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) A worker (other than a casual worker) who works, 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day. that he has not had at 
least 10 consecutive hours off duty between those times, 
shall, subject to this subclause. be released after 
completion of such overtime until he has had 10 
consecutive hours off duty without loss of pay for 
ordinary working hours occurring during such 
absence. 

(c) If. on the instructions of his employer, such a 
worker resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such 
period and he shall then be entitled to be absent until he 
has had 10 consecutive hours off duty without loss of 
pay for ordinary working hours occurring during such 
absence. 

(d) Where a worker (other than a casual worker) is 
called in to work on a Sunday, holiday orspecial day off 
preceding an ordinary working day. he shall, wherever 
reasonably practicable, be given 10 consecutive hours 
off duty before his usual starting time on the next day. If 
this is not practicable, then the provisions of 
paragraphs (b) and (c) of this subclause shall apply 
mutatis mutandis. 

(e) Overtime worked in the circumstances referred to 
in subclauses (7) and (8) of this clause shall not be 
regarded as overtime for the purpose of this subclause 

where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

(12)(a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker 
shall work overtime in accordance with such 
requirement. 

(b) No union or association party to this award or 
worker or workers covered by this award shall in any 
way whether directly or indirectly, be a party to or 
concerned in any ban. limitation, or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(13) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

10. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1st day of April 
1977 long service leave for the second period of service 
shall accrue at the rate of 13 weeks' leave for seven years 
of continuous service. 

(2) For the purpose of subclause (1) of this clause. "13 
weeks' leave" shall mean 4871/2 hours' leave. 

(3) Any long service leave entitlement accrued to a 
workerasatSJune 1981 shall beadjustedin hoursinthe 
ratio of 371/2 to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

11. — Annual Leave. 
(1)(a) Subject to the provisions of this clause, a 

period of four weeks' leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to a 
worker by the employer after a period of 12 months' 
continuous service with the employer. 

(b) For the purpose of paragraph (a) hereof, "four 
weeks' leave" shall mean 150 hours' leave. 

(c) If the worker so requests, the annual leave 
allowed in paragraph (a) hereof may be taken in two 
periods, provided that each period consists of a 
minimum of 41 and two-thirds or 371/2 hours, and that 
such periods are taken in complete weeks in accordance 
with the recognised work pattern of the worker 
concerned. 

(d) In taking leave, if a worker's leave entitlement 
expires part way through a day, the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

(e) In addition to the payment for annual leave, a 
worker shall receive a loading calculated on the 
following basis— 

(i) MVz per cent of the worker's "rate of wage" 
calculated at the date of accrual; 

(ii) "rate of wage" shall comprise the wage a 
worker would have received in respect of the 
ordinary time he would have worked had he 
not been on leave during the relevant 
period; 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any holiday as prescribed by this agreement 
falls within a worker's period of annual leave and is 
observed on a day which in the case of that worker, 
would have been an ordinary working day. there shall 
be added to that period one day. being an ordinary 
working day. for each such holiday observed as 
aforesaid. 

(3)(a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause no deduction shall be made from such leave 
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in respect of the period that a worker is on annual leave 
or holidays, and no such deduction shall be made for 
any approved period or periods during which a worker 
is absent from duty through sickness with or without 
pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, a worker whose employment terminates after 
one month's continuous service in any qualifying 12- 
monthly period, shall be paid Va of a week's pay in 
respect of each completed week ofcontinuous service in 
that qualifying period. 

(5) A worker who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(6) A worker whose employment terminates shall be 
entitled to payment, including the loadingprescribed in 
subclause (l)(e) hereof, for any complete period of 
annual leave due to him. 

(7) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the worker has 
received for the greatest proportion of the calendar 
month prior to his taking annual leave. 

(8) Annual leave shall be calculated to 30 June each 
year. 

(9) Any annual leave entitlement accumulated to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 37 Va to 40. 

(10) The provisions of this clause shall not apply to a 
casual worker. 

12. — Holidays. 
(1 )(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay. namely: New Year's 
Day. Australia Day. Good Friday. Easter Monday. 
Anzac Day. Labour Day. Foundation Day. Sovereign's 
Birthday. Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
if that Monday is a special day off. or if the holiday falls 
on a special day off. then that special day off shall be 
observed on the next succeedinglfuesday. Provided that 
when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding 
Tuesday: provided further that where Boxing Day is so 
substituted, and where the Monday immediately 
preceding that Tuesday is a special day off. then that 
special day off shall be observed on the next succeeding 
Wednesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours he would have worked on such day if it had not 
been a holiday. 

(b) If any worker is required to work on a holiday he 
shall be paid for the time worked at the rate of double 
time and a half. Provided that in lieu of the foregoing 
provisions of this paragraph and subject to agreement 
between the employer and the worker, work done on 
any day prescribed as a holiday under this award shall 
be paid for at the rate of time and a half and the worker 

shall, in addition be allowed a day's leave with pay to be 
added to his annual leave or be taken at some 
subsequent date if the worker so agrees. 

(c) Payment for holidays shall be in accordance with 
the usual hours of work. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty, 
except time for which he is entitled to claim sick pay. 
any holiday falling during such absence shall not be 
treated as a paid holiday. Where the worker is on duty or 
available on the whole of the working day immediately 
preceding a holiday or resumes duty or is available on 
the whole of the working day immediately following a 
holiday as prescribed in this clause, the worker shall be 
entitled to a paid holiday. 

(4) A casual worker shall not be entitled to payment 
for any holiday referred to in this clause. 

13. — Payment for Sickness. 
(1)(a) A worker shall be entitled to payment for non- 

attendance on the ground of personal ill-health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to a worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness in that 
year to a greater allowance than that made at the time 
the sickness occurred. 

(2) This clause shall not apply where the worker is 
entitled to compensation under the Worker's 
Compensation Act 1912. 

(3) No worker shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness 
provided that the employer shall not be entitled to a 
medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceed five days in any one accruing year. 

(4) No payment shall be made for any absence due to 
the worker's own fault, neglect or misconduct. 

14. —• Compassionate Leave. 
(1) A worker (other than a casual worker) shall, on 

the death of a wife, husband, father, mother, father-in- 
law, mother-in-law. brother, sister, child or step-child, 
be entitled, on notice, to leave up to and including the 
day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shall be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
worker otherwise would have been on duty and shall 
not be granted in any case where the worker concerned 
would have been off duty in accordance with the 
worker's roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay. 
holiday, or a special day off. 

(3) For the purpose of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the worker as a defacto wife or husband. 
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15. — Mixed Functions. 
(1) A worker called upon to perform work carrying a 

higher rate than his usual rate of pay for more than half 
of one day. shall be paid the higher rate for such day. If 
employed for lesss than half of one day. he shall be paid 
the higher rate for the time so worked. 

(2) A worker called upon to do work carrying a lower 
rate than his usual rate of pay. shall be paid for such 
work at his usual rate of pay. 

16. — Shop Stewards. 
A worker appointed shop steward in the section in 

which he is employed shall, upon notification by the 
union in writing to the Commissioner, be recognised as 
the accredited representative of the union. 

17. — Right of Entry. 
On notifying the officer in charge, any officer of the 

Union authorised in writing by the President and 
Secretary of such union, shall have the right to enter any 
place or premises during ordinary working hours 
wherein members of such union covered by this award 
are engaged for the purpose of conversing with or 
interviewing the employees in such place or premises. 

Provided that such officer shall not hamper or 
otherwise hinder the employees in the carrying out of 
their work. The officer in charge shall determine 
whether employees are being hampered or hindered in 
their work. 

18. — Preference. 
(1) Preference of employment shall be given to 

members of the union party to this award provided that 
any worker or applicant for employment who is a 
member of another recognised industrial union and 
who produces proof of such membership shall be 
entitled to equal preference. Provided also that any 
worker or applicant for employment who is not a 
memberof a union shall within I4days of commencing 
employment under this award make and complete an 
application for membership of the union and provided 
that any worker who is a financial member of another 
industrial union, shall upon the expiration of his 
current membership with such other union, within 14 
days of such expiry, make and complete an application 
for membership with the union party to this award. 

(2) A worker who holds a certificate of exemption 
from union membership issued and in force pursuant 
to section 61B of the Industrial Arbitration Act 1912- 
1973. shall not— 

(a) be excluded from employment by reason only 
of the fact that he is not a member of a union 
party to this award: or 

(b) be required to join any such union. 

19. — Promotions. 
All promotions shall be made under and in 

accordance with the Government Employees' 
Promotions Appeal Board Act 1945-66 and the 
regulations thereto. 

20. — Overalls. 
(1) Each worker shall be supplied with two sets of 

overalls after six months of continuous service which 
shall be replaced when in the opinion of a nominated 
officer, overalls are beyond useful wear and repair. 

(2) Each worker shall sign an acknowledgment on 
receipt thereof and on leaving his employment shall 
return same to the employer. 

(3) During the time they are on issue to the worker, he 
shall be responsible forany loss ordamage thereto, fair 
wear and tear attributable to ordinary use excepted. 

21. — Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a chairman and two other members who shall be 
appointed pursuant to regulation 52 of the Industrial 
Arbitration Act (Western Australian Industrial 
Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award may 
be allowed, approved, fixed, determined or dealt with by 
a Board of Reference. 

22. — Time and Wages Record. 
The wages, timesheets and cards for workers 

employed under this award, shall be open for 
inspection by the Secretary or Organiser of the union 
upon reasonable notice of his desire to inspect same. 

23. — Notices. 
The Secretary or an authorised person may post 

notices on the wages notice board after obtaining 
permission from the Commissioner. 

24. — Under-Rate Workers. 
(1) Any worker, who by reason of old age or infirmity, 

is unable to earn the minimum wage prescribed by this 
agreement, may be paid such lesser wage as may from 
time to time be agreed upon in writing between the 
Union and the employer. 

(2) In the event of no agreement being arrived at. the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

25. — No Reduction. 
Nothing in this award shall in itself operate to reduce 

the wages of any worker below the rate actually received 
by him at the date hereof. 

26. — Definitions. 
(1) Casual Worker: means a worker employed for 

less than one week continuously but does not include a 
worker who. when work is available, leaves his 
employment before the expiration of one week. A 
casual worker shall be paid 20 per cent in addition to the 
minimum rate specified for 371/2 hours' work. 

(2) "Storeperson" shall mean a worker who is 
engaged on one or more of the following duties— 

(a) packing, unpacking, receiving, tallying, 
storing, issuing and distributing stock. 

(b) the use of power operated material handling 
equipment as required in the movement of 
stock, and 

(c) accurate recording of all transactions 
concerning stock and stocktaking including 
the recording by means of computerised 
equipment. 

(3) "Area Storeperson" shall mean a Storeperson 
appointed as such by the employer who works singly in 
an imprest store and who is responsible for custody. 

(4) "Storeperson in Charge" shall mean a 
Storeperson appointed as such by the employer who is 
in charge of a store or a section of a store and who is in 
charge of three or more other Storepersons and who is 
responsible for custody. 

A70131-6 
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27. — Wages. 
The minimum rates of wages for 371/2 hours" work 

payable to adult workers covered by this award shall be 
as follows: 

(1) Designation and wage per week— 
Designation Rate Per Week 

' $ 
Storeperson 

— on commencement 339.40 
— after first three 

months of 
continuous service 
as a Storeperson 348.60 

— after next 12 months 
of continuous 
service as a 
Storeperson 357.80 

Area Storeperson 365.40 
Storeperson in Charge 373.10 

(2) Junior Workers wage per week expressed as a 
percentage of the Storeperson on commencement 
rate— 

% S 
Under 16 years of age 35 118.80 
16 to 17 years of age 45 152.70 
17 to 18 years of age 55 186.70 
18 to 19 years of age 65 220.60 
19 to 20 years of age 78.5 266.40 
20 to 21 years of age 93 315.60 

(3) Notwithstanding the wage rates prescribed in 
subclauses (1) and (2) of this clause, progress through 
the incremental range for a Storeperson and Junior 
Workers shall be subject to a satisfactory report on the 
employee's conduct, diligence and efficiency. 

27A. — No Extra Claims. 
It is a term of this award that the union undertakes, 

until 1 July 1989. not to pursue any extra claims, award 
or overaward except when consistent with the State 
Wage Principles. 

28. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the worker's recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union: and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

29. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who receives a district or location allowance of any kind, 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a botiaJide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast: thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to' 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123: then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause. 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters is situated in a town or place 
specified in Column III of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 
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(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) herof shall be as 
follows: 

Column Column Column Column 
1 II III IV 

Disirici Standard Exceptions to Rate 
Rate Standard Rale 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzrov Crossing 44.30 

Hulls Creek 
Turner River Camp 
N ul 1 agi nc 
Liverintia (Camhallin) 41.30 
Marble Bar 
Wittenoom 
Karmtha 36.40 
Port Hedland 36.20 

4 16.60 Warburton Mission • 44.70 
Carnanon 15.70 
Meekatharra 16.60 
Mount Maanet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 2.50 
Boulder 
Ravensthorpc 0.00 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) hereof 

employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his/her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by SECWA. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by SECWA the allowance shall be reduced 
to two-thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on a pro rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 

the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the 
following— 

(i) As from the first pay period commencingon or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(ii) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 

(iii) As from the first pay period commencingon or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

30. — Power House Allowance. 
(1) A worker who is 15 years of age or more and who 

is employed in the same building as other workers who 
are paid a power station allowance under the provisions 
of the Engineering (SEC) Award No. 1 of 1969. shall be 
paid, in addition to the rates prescribed in Clause 27 
hereof, a power house allowance of $10.60 per week. 

(2) The allowance prescribed in subclause (1) of this 
clause shall also be payable pro rata to a worker who is 
employed for more than 20 hours in any week in an area 
where the said allowance is payable. 

31. — Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 450 hours to 1950 
hours and shall include a period of 225 hours' 

, compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of 225 hours' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

.' 10.50 

7.50 
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(c) A worker shall give not less than four weeks 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may. or the employer may require the worker to. 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7). (8). (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 1950 hours, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 

may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 1950 hours. 

(c) For the purposes of subclauses (7). (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or. in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3). to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 1950 hours: 

(a) A worker may. in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) heeof shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or. in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3). to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
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performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause. the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

32. — First Aid Allowance. 
A worker, holding either a Third Year First Aid 

Medallion of the St. John Ambulance Association or a 
"C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
employer to perform first aid duties, shall be paid $5.80 
per week in addition to the worker's ordinary rate. 

1. — Title. 
Part H — Transport Workers". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Mixed Functions. 
7. Promotions. 
8. Contract of Service. 
9. Absence from Duty. 
10. Sick Leave. 
11. Annual Leave. 
12. Public Holidays. 
13. Long Service Leave. 
14. No New Designation. 
15. Shop Stewards. 
16. Hours of Duty. 
17. Guaranteed Week. 
18. Overtime. 
19. Meals. 
20. Away from Home and Camp Allowance. 
21. Payment for Travelling Time. 
22. No Reduction. 
23. Right of Entry. 
24. Wages During Suspension. 
25. Special Rates and Provisions. 
26. General. 
27. Time and Wages Records. 
28. Bereavement Leave. 
29. Wages. 
29A.No Extra Claims. 
30. Payment of Wages. 

31. Shiftwork. 
32. District Allowance. 
33. Maternity Leave. 

3. — Area and Scope. 
This award shall apply to all workers who are eligible 

for membership in the applicant Union employed by 
the respondent hereto, following the vocations 
mentioned herein and shall operate over the whole of 
the State. 

4. — Term. 
This award shall operate for a period of one year from 

the beginnina of the first pay period commencing on or 
after 5 May 1989. 

5. — Definitions. 
(1) "Casual Worker" means a worker employed for 

less than one week continuously but does not include a 
worker who. when work is available, leaves his 
employment before the expiration of one week. 

(2) "Capacity" shall mean the maximum load the 
vehicle is permitted to carry in accordance with the 
licence issued in connection therewith under the Traffic 
Act plus any permitted extra load provided for by an 
"Extra Load Permit". Provided that where the vehicle is 
not so licensed, "capacity" shall mean the capacity 
attributed to the vehicle by the maker or seller 
thereof. 

(3) "Offensive Materials" — oxide (raw or spent), all 
acids, soda ash. tar. caustic soda, chlorine, explosives or 
inflammables and any other material which the Board 
of Reference shall decide from time to time is offensive 
material. 

(4) "Dirty Materials" — cement, fly ash. coal. coke, 
ash. sawdust, lime, reject oil and any other material 
which the Board of Reference shall decide from time to 
time is dirty material. 

6. — Mixed Functions. 
A worker who is called upon to perform two or more 

grades of work for more than two hours on any one day 
shall be paid for the day at the grade for which the 
highest rate of wages is prescribed. Where the work for 
which the highest rate of wage is prescribed does not 
exceed two hours on any day. the worker shall be paid 
the highest rate for the actual time so worked. 

Provided that a worker shall not be transferred to 
perform a class of work providing a lesser minimum 
rate of wage than that at which he is designated unless 
he is given a week's notice. 

7. — Promotions. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the 
Government Employees" (Promotions Appeal Board) 
Act 1945-1966 and the employer shall in the manner 
prescribed under that Act. notify all applicants for any 
vacancy or new position of the person recommended 
for appointment to such vacancy or new position. 

(2) A worker who desires to appeal shall serve a 
notice, in the prescribed form, on the Commissioner 
and the Secretary of the Promotions Appeal Board 
within 14 clear days after the date of the notice referred 
to in subclause (1) of this clause. 

(3) Where a vacancy occurs, or a new office is 
created, and it is necessary to fill the position without 
delay, a temporary appointment may be made but 
applications for permanent appointment to the 
position shall be called within two months of the 
occurrence of such vacancy or the creation of such new 
office as the case may be. 
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(4) A worker shall not have the right of appeal in 
relation to any vacancy or new office to which this 
award applies unless the work of that vacancy or new 
office falls within the registered Constitution of the 
union of which he is a member. 

(5) A worker shall be designated in accordance with 
the licensed maximum load of the vehicle classification 
to which he has been appointed. 

8. — Contract of Service. 
(1) No worker shall leave the service of the employer 

except upon the expiry of seven days notice of his 
intention to do so. given in writing to the employer by 
the worker, unless the employer otherwise approves. 

(2) A worker shall not be dismissed from the service 
of the employer except upon the expiry of seven days 
notice of dismissal, given in writing to the worker by the 
employer and the reason for dismissal shall be stated in 
that notice. 

(3) The provisions of subclause (2) of this clause do 
not apply with respect to a worker who is dismissed 
summarily for misconduct, peculation or theft. 

(4) The foregoing provisions of this clause do not 
apply to a casual worker. 

(5) The employer shall be entitled to deduct payment 
for any day or portion of a day on which the worker 
cannot be usefully employed because of any strike by 
the union party to this award or by a union or unions 
affiliated with it or by any other association or union 
associated with it or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

9. — Absence from Duty. 
(1) Any worker losing time through sickness or. 

injury shall as soon as possible notify his foreman or 
other officer in charge in sufficient time to permit of 
arrangements being made for the performance of his 
duties. 

(2) Subject to the provisions of Clause 10. — Sick 
Leave, any worker losing time through sickness or 
special lea ve sh all be reduced in wages only to the extent 
of the time actually lost through sickness or granted as 
special leave. 

10. — Sick Leave. 
(1 }(a) A worker shall be entitled to payment for non- 

attendance on the ground of personal ill-health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, in any accruing year, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. Any such entitlement 
accumulated to a worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 371/2 to 40. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness in that 
year to a greater allowance than that made at the time 
the sickness occurred. 

(2) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health" 
shall be deemed to include absence of a worker for not 
more than three consecutive working days due to the 
unexpected critical illness of a member of the worker's 
immediate family (i.e. dependent spouse, parent, child, 
brother or sister) but only if and to the extent that the 
worker proves to the satisfaction of the employer that 
the absence was necessary. 

(3) Except as provided in subclause (2) of this clause, 
a worker shall not be entitled to the benefit of this clause 
unless he produces proof of sickness to the satisfaction 
of the employer, but the employer shall not be entitled to 
a medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4)(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for. and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health orinjury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was sq confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with Clause 9. — Absence from Duty, if he is unable to 
attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or, failing agreement, shall be 
added to the worker's next period of annual leave or. if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause ll.— Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11. — Annual Leave, shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(5) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to workers whose illness or 
injury is the result of the worker's own misconduct. 

11. — Annual Leave. 
(l)(a) Subject to the provisions of this clause, a 

period of four weeks' leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to a 
worker by the employer after a period of 12 months' 
continuous service with the employer. 

(b) For the purpose of paragraph (a) "four weeks' 
leave" shall mean 150 hours' leave. 

(c) If the worker so requests, the annual leave 
allowed in paragraph (a) may be taken in two periods, 
provided that each period consists of a minimum of 41 
and two-thirds or 371/2 hours, and that such periods are 
taken in complete weeks in accordance with the 
recognised work pattern of the worker concerned. 

(d) In taking leave, a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 
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(e) In addition to the payment for annual leave, a 
worker shall receive a loading calculated on the 
following basis— 

(i) ITVs per cent of the worker's "rate of wage" 
calculated at the date of accrual: 

(ii) "rate of wage" shall comprise the wage a 
worker would have received in respect of the 
ordinary time he would have worked had he 
not been on leave during the relevant 
period: 

but the loading prescribed in this paragraph shall not 
apply to proportionate leave on termination. 

(2) If any award holiday as prescribed by this 
agreement falls within a worker's period of annual leave 
and is observed on a day which in the case of that 
worker, would have been an ordinary working day. 
there shall be added to that period one day. being an 
ordinary working day. for each such holiday observed 
as aforesaid. 

(3)(a) Subject to the provisions of paragraph (b) of 
this subclause when computing the annual leave due 
under this clause no deduction shall be made from such 
leave in respect of the period that a worker is on annual 
leave or holidays, and no such deduction shall be made 
for any approved period or periods during which a 
worker is absent from duty through sickness with or 
without pay. unless the absence exceeds 13 weeks in the 
aggregate in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) of this 
clause, a worker whose employment terminates after 
one month's continuous service in any qualifying 12- 
monthly period, shall be paid 2.88 hours' pay in respect 
of each completed week of continuous service in that 
qualifying period. 

(5) A worker whose employment terminates shall be 
entitled to payment, including the loading prescribed in 
paragraph (e) of subclause (1) of this clause, for any 
complete period of annual leave due to him. 

(6) Except as provided in subclause (5) of this clause 
a worker who is justifiably dismissed for misconduct 
shall not be entitled to the benefits of the provisions of 
this clause. 

(7) For the purpose of subclause (1) of this clause, 
"ordinary wages" means the rate of wage the worker has 
received for "the greatest proportion of the calendar 
month prior to his taking annual leave. 

(8) Annual leave for workers employed south of 26 
degrees parallel of south latitude shall be calculated up 
to 30 June in each year and where practicable, shall be 
cleared within 12 months of that date. 

(9) Any annual leave entitlement accumulated to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of 371/2 to 40. 

(10) The provisions of this clause shall not apply to a 
casual worker. 

12. — Public Holidays. 
(1 )(a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays, without deduction of pay. namely: New Year's 
Day. Australia Day. Good Friday. Easter Monday. 
Anzac Day. Labour Day. Foundation Day. Sovereign's 
Birthday. Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) When any of the days mentioned in paragraph 
(a) of this subclause falls on a Saturday or a Sunday, the 
holiday shall be observed on the next succeeding 
Monday, and if that Monday is a special day off. or if the 
holiday falls on a special day off. then that special day 
off shall be observed on the next succeeding Tuesday. 
Provided that when Boxing Day falls on a Sunday or a 
Monday, the holiday shall be observed on the next 
succeeding Tuesday: provided further that where 
Boxing Day is so substituted, and where the Monday 
immediately preceding thatTuesday is a special day off. 
then that special day off shall be observed on the next 
succeeding Wednesday. In each case, the substituted 
day shall be a holiday without deduction of pay and the 
day for which it is substituted shall not be a holiday. 

(2)(a) Whenever any holiday falls on a worker's 
ordinary working day and the worker is not required to 
work on such day. he shall be paid for the ordinary 
hours he would have worked on such day if it had not 
been a holiday. 

(b) If any worker is required to work on a holiday he 
shall be paid for the time worked at the rate of double 
time and one-half. 

(3) When a worker is off duty owing to leave without 
pay or sickness including accidents on or off duty, 
except time for which he is entitled to claim sick pay. 
any holiday falling during such absence shall not be 
treated as a paid holiday. Where the worker is on duty or 
available on the whole of the working day immediately 
preceding a holiday or resumes duty or is available on 
the whole of the working day immediately following a 
holiday as prescribed in this clause, the worker shall be 
entitled to a paid holiday on all such holidays. 

(4) By agreement in writing between any worker and 
his employer, work may be performed on any of the 
foregoing holidays at the rate of time and one-half in 
which case an additional day shall be added to the 
Annual Leave for each day so worked. 

(5) The provision of this clause shall not apply to a 
casual worker. 

13. — Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in June 1980. shall apply 
with the exception that on and from the 1 st day of April 
1977 long service leave for the second period of service 
shall accrue on and from the first day of April 1977. 

(2) For the purpose of subclause (1) of this clause." 13 
weeks' leave" shall mean 4871/2 hours' leave. 

(3) Any long service leave entitlement accrued to a 
worker as at 8 June 1981 shall be adjusted in hours in the 
ratio of to 40. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day. the worker shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

14. — No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
worker covered thereby. 

15. — Shop Stewards. 
Where the union party to this award appoints a 

worker to be Shop Steward in the Shop or Section in 
which he is employed and notifies the Commissioner 
accordingly in writing, that worker shall be recognised 
by the employer as an accredited representative of the 
union. 
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16. — Hours of Duty. 
(1) Subject to the provisions of subclause (2) of this 

clause. 371/2 hours, exclusive of Saturday and Sunday 
work, shall constitute a week's work. No day's work 
shall exceed 71/2 hours without payment of overtime. 

(2) Provided that, by agreement between the 
employer and union, the ordinary hours may be worked 
over a fortnightly period of nine days, exclusive of work 
performed on a Saturday. Sunday and the special day 
off. with each day consisting of eight hours and 20 
minutes without payment of overtime. 

(3) The ordinary hours of work shall be consecutive 
except for an unpaid meal break which shall not exceed 
one hour. 

(4) The ordinary hours of duty shall be between the 
hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive. 

(5) The ordinary hours of duty within the spread of 
hours provided in subclause (4) of this clause shall not 
be altered without consultation with the union. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest quarter hour. 

17. — Guaranteed Week. 
(1) Subject to the provisions of this clause, the 

employer shall guarantee to each worker, other than a 
casual worker, a full week's work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, the employer shall guarantee to 
each employee 75 hours' work over the fortnightly 
period exclusive of Saturday. Sunday and the special 
day off. Each weekly or fortnightly period shall stand by 
itself. 

(2) The guaranteed period may be reduced or 
affected as follows: 

(a) Where a worker is suspended: 
(b) In respect of any day when, as a result of a vote 

taken by the workers concerned with the 
consent of the employer, or by agreement 
between the employer and the Union, a 
holiday is taken; 

(c) In respect of any day a worker is absent except 
through sickness as provided for in Clause 
10. 

(d) By any period during which the employer is 
unable wholly or partly to continue operations 
at the generating stations and/or at any of its 
undertakings because of any action on the 
part of any section of workers or for any other 
cause beyond the employer's control. 

18. — Overtime. 
(1)(a) All time worked in excess of or outside of the 

usual working hours shall be paid at the rate of time and 
a half for the first two hours after the usual stopping 
time and double time thereafter. Provided that all work 
after 10.00 p.m. on Monday to Friday inclusive shall be 
paid at double time up to the usual starting time. 
Provided also that workers called upon to start work 
within an hour and a half of the usual starting time shall 
be paid at time and a half until the usual starting 
time. 

(b) All time worked after midday on a Saturday or on 
a Sunday shall be paid for at the rate of double time. 

(2) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged thtt 
workers have at least 10 consecutive hours off duty 
between the work of successive days. A worker (other 
than a casual worker) who works so much overtime 

between the termination of his ordinary work on one 
day and the commencement of his ordinary work on the 
next day. that he has not had at least 10 consecutive 
hours off duty between these times, shall, subject to this 
subclause. be released after completion of such 
overtime until he has had 10 consecutive hours off duty 
without loss of pay for ordinary working time occurring 
during such absence. If. on the instructions of his 
employer, such a worker resumes or continues work 
without having had such 10 consecutive hours off duty, 
he shall be paid at double rates until he is released from 
duty for such period and he shall then be entitled to be 
absent until he has had 10 consecutive hours off duty 
without loss of pay for ordinary working time occurring 
during such absence. 

(3)(a) A worker recalled to work overtime after 
leaving his employer's business premises (whether 
notified before or after leaving the premises) shall be 
paid for a minimum of four hours at the appropriate 
rate for each time he is so recalled; provided that, except 
in the case of unforeseen circumstances arising, the 
worker shall not be required to work the full four hours 
ifthejob he was recalled to perform is completed within 
a shorter period. This subclause shall not apply in cases 
where it is customary for a worker to return to his 
employer's premises to perform a specific job outside 
his ordinary working hours, or where the overtime is 
continuous (subject to a reasonable meal break) with 
the completion or commencement of ordinary working 
time. 

(b) Overtime worked in the circumstances specified 
in this subclause shall not be regarded as overtime for 
the purpose of subclause (2) hereof where the actual 
time worked is less than the minimum period 
allowed. 

19. — Meals. 
(1) A worker requ ired to work overtime for more than 

one and a half hours without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with any meal required by the 
employer or paid $5.10 for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he has notified the workers concerned on 
the previous day or earlier that such second or 
subsequent meal will also be required, provide such 
meals or pay an amount of $3.50 for each second or 
subsequent meal. 

(3) No such payments need to be made to a worker 
living in the same locality as their workshops who can 
reasonably return hme for such meals. 

(4) If a worker in consequence of receiving such 
notice has provided himself with a meal or meals and is 
not required to work overtime or is required to work less 
overtime than notified, he shall be paid the amount 
above prescribed in respect of the meals not then 
required. 

(5) Each worker shall be allowed a break of one hour 
without pay for a meal between 12 noon and 2.00 p.m. 
Provided that by mutual agreement between the 
employer and the union, the meal break may be 
reduced to 30 minutes to meet the requirements of any 
particular job. Provided further that no worker shall be 
required to work longer than five hours at any other 
time without a meal break of not less than 30 minutes, 
nor more than one hour. This proviso shall not apply to 
the evening meal where an employee ceased work not 
later than 6.30 p.m. 

(6) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the worker knocks off for his meal. 
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20. — Away from Home and Camp Allowance. 
(1) When an worker on instructions from his 

employer proceeds on duty from the place where he is 
then or usually employed, the employer shall transport 
the worker free of cost to the worker or pay any fares 
(including return fares on completion of job) 
reasonably incurred by the worker and except where 
camping conditions obtain, shall pay a proper 
allowance at current rates for all necessary meals or 
board and lodging. 

(2) The standard of food and accommodation at 
present made available by the employer to workers 
required to camp shall be maintained and the present 
methods of catering shall be continued unless in any 
particular case the parties to this award otherwise 
agree. 

(3) Liberty is reserved to the respondent and to all or 
a majority of the applicants to apply to amend this 
clause— 

(a) in the event of any dispute as to the 
maintenance of the standard referred to in 
subclause (2) of this clause; and 

(b) in the event of a situation arising which 
requires a modification of the existing 
methods of catering or affects the 
maintenance of the standards referred to in 
subclause (2) of this clause. 

21. — Payment for Travelling Time. 
(1) A worker going to work away from or returning to 

his home station shall be paid at ordinary rates for the 
actual travelling or waiting time for the first eight hours 
and thereafter at half the ordinary rates in any one 
period of 24 hours. 

(2) When the waiting time exceeds four hours and 
suitable accommodation is available, the worker shall 
be deemed to be booked off duty and shall not be 
entitled to payment for the time he is booked off. 

(3) Sunday travelling time shall be paid at the same 
rates and on the same conditions as on week days. 

(4) In respect of a worker who is provided with a 
sleeping berth in a passenger train, travelling time shall 
not count between 10.00 p.m. and 7.00 a.m. provided this 
shall not operate to reduce the travelling time to be paid 
for below four hours in any one day; provided further 
that where, by virtue of the length or nature of the 
journey the sleeping berth is available for six hours or 
less, travelling time shall be paid for such period with a 
minimum of four hours. 

(5) A worker attached to a depot or workshop who is 
required to start work at some place other than his usual 
workshop or place of employment shall, if the time 
taken in travelling from his place of residence to the job 
and return exceeds the time normally taken in 
travelling from his normal place of residence to his 
usual workshop or place of employment and return be 
paid for such excess travelling time at ordinary rates, 
and if the fares actually and reasonably incurred in 
such travelling exceeds the fares normally paid by the 
worker in travelling from his place of residence and 
return, the employer shall pay the amount by which the 
fares exceed those usually paid for travelling to and 
from his usual v/orkshop or place of employment. 

(6) A worker who is to be permanently transferred 
away from his usual workshop or place of employment 
shall be notified at least four weeks before being so 
transferred. 

(7) A worker whose depot is not at Medina or is not 
within a 15 mile radius of the General Post Office, Perth, 
and who is required to start work at some place other 
than the depot to which he is attached or the camp 

where he is living, shall travel one way from or to work 
in his own time, but the worker shall not be required to 
travel for more than three-quarters of an hour in any 
one day in his own time. 

22. — No Reduction. 
This award shall not in itself operate to reduce the 

wages or conditions of any worker who is at present 
receiving above the minimum rates prescribed for his 
class of work. 

23. — Right of Entry. 
(1) Subject to the provisions of subclause (2) of this 

clause, on notifying the officer in charge, any officer of 
the Union who is authorised in writing by the President 
and/or Secretary of that Union, shall have the right to 
enter during ordinary working hours, any place or 
premises wherein members of the union covered by this 
award are engaged, for the purpose of conversing with 
or interviewing those members in such place or 
premises. 

(2) Such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
officer in charge shall determine whether workers are 
being hampered or hindered in their work. 

24. — Wages During Suspension. 
(1) Where a worker is suspended pursuant to the 

provisions of the State Energy Commission Act 1945- 
1975, and the charge is not proven, full wages for the 
period of suspension shall be paid. 

(2) Where the charge is admitted or proven, the 
worker may be deprived of wages for the whole or any 
portion of the period of suspension but in such case the 
employer shall decide the amount of wages of which it is 
intended to deprive the worker and any such 
deprivation shall be recorded and regarded as part of 
the punishment. 

25. — Special Rates and Provisions. 
(1) A casual worker shall be paid 20 per cent of the 

ordinary rate in addition to the ordinary rae prescribed 
for his class of work. 

(2) All persons coming into contact with tarred road 
metal, hot bitumen, tarred blocks or spreading tar or hot 
bitumen, shall be paid $1.25 per week extra. 

(3) Drivers who handle money during any week or 
portion of a week as part of their duties and account for 
it. shall be paid in addition to the rate of wage prescribed 
by Clause 29. — Wages, as follows: 

For any amount handled up to $20.00 
— $0.65 per week. 

Over $20.00 but not exceeding $200 
— $1.25 per week. 

Over $200 but not exceeding $600 
— $2.35 per week. 

Over $600 but not exceeding $1 000 
— $3.25 per week. 

Over $1 000 $4.65 per week. 
The term "money" used herein shall be deemed 

to include cheques. 
(4) The extra rates payable under this clause shall 

not be included for the purpose of calculating 
overtime. 

(5) Workers carting dirty materials (as defined) shall 
be paid 19 cents per hour extra when loaded or 
unloaded by the driver (except by mechanical 
means). 

(6) Drivers required to operate HIAB lifting 
equipment in the course of their employment shall be 
paid an extra $8.25 per week. 
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(7) Where two or more of the foregoing rates have 
application, only the highest of such rates shall be 
payable. 

(8) Workers carting any offensive materials (as 
defined) shall be paid an extra $1.00 per week. 

26. — General. 
(1) The employer shall, when engaging workers, state 

definitely whether such worker is engaged as a weekly 
or casual hand. Failing such notice, the worker shall be 
deemed to be engaged as a weekly employee. 

(2) Workers shall be provided free by the employer 
with all gear necessary for the securing, loading and 
unloading of goods or material on to or from any 
vehicle. Workers shall be responsible for such gear and 
where any such article is lost, destroyed or damaged 
through the negligence of the worker, he shall pay the 
cost of such article to the employer. 

27. — Time and Wages Records. 
The wages timesheets and cards for workers 

employed under this award shall be open for inspection 
by the Secretary or Organiser of the union upon 
reasonable notice of his desire to inspect same. 

28. — Bereavement Leave. 
(1) A worker (other than a casual worker) shall, on 

the death of a wife, husband, father, mother, father-in- 
law. mother-in-law. brother, sister, child or step-child, 
be entitled, on notice, to leave up to and including the 
day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shall be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Provided that payment in respect of 
compassionate leave is to be made only where the 
worker otherwise would have been on duty and shall 
not be granted in any case where the worker concerned 
would have been off duty in accordance with the 
worker's roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay. 
holiday, or a special day off. 

(3) For the purposes of this clause, the word "spouse" 
shall include a person who lives with the worker as a de 
facto spouse. 

Total 
Weekly 
Wage 

$ 

29. — Wages. 
(1) Truck Drivers: 

(a) of vehicles (not articulated) 

not exceeding 1.2 tonnes 
capacity 
exceeding 1.2 tonnes but not 
exceeding three tonnes capacity 
exceeding three tonnes but 
under six tonnes capacity 
six tonnes and over but under 
seven tonnes 
seven tonnes and over but under 
eight tonnes 
eight tonnes and over but under 
nine tonnes 
nine tonnes and over but under 
10 tonnes 

Total 
Weekly 
Wage 

368. 50 

371.50 

375. 30 

376.00 

378. 10 

378. 40 

379. 00 

10 tonnes and over but under 11 
tonnes 379.70 
11 tonnes and over but under 12 
tonnes 380. 70 
12 tonnes and over but under 13 
tonnes 381.70 
13 tonnes and over but under 14 
tonnes 382.70 
14 tonnes and over but under 15 
tonnes 383.50 
15 tonnes and over but under 16 
tonnes 384.20 
16 tonnes and over but under 17 
tonnes 384.60 
17 tonnes and over but under 18 
tonnes 385.40 
18 tonnes and over but under 19 
tonnes 386.20 
19 tonnes and over but under 20 
tonnes 387.00 
20 tonnes and over but under 21 
tonnes 388.10 
21 tonnes and over but under 22 
tonnes 389.00 
22 tonnes and over but under 23 
tonnes 389.40 
23 tonnes and over 389.90 

Driver of motor vehicle (not being a tractor) drawing 
a trailer, for a loaded single axle trailer — $1.37 per day 
extra, for an empty single axle trailer — 78 cents per day 
extra. 

For any other loaded trailer — $1.76 per day extra or 
for any other empty trailer — $1.00 per day extra. 

384.60 

385.40 

388.10 

389.00 

389.40 
389.90 

(b) of articulated vehicles 

not exceeding nine tonnes 
capacity 
nine tonnes and over but under 
10 tonnes 
10 tonnes and over but under 11 
tonnes 
11 tonnes and over but under 12 
tonnes 
12 tonnes and over but under 13 
tonnes 
13 tonnes and over but under 14 
tonnes 
14 tonnes and over but under 15 
tonnes 
15 tonnes and over but under 16 
tonnes 
16 tonnes and over but under 17 
tonnes 
17 tonnes and over but under 18 
tonnes 
18 tonnes and over but under 19 
tonnes 
19 tonnes and over but under 20 
tonnes 
20 tonnes and over but under 21 
tonnes 
21 tonnes and over but under 22 
tonnes 
22 tonnes and over but under 23 
tonnes 
23 tonnes and over but under 24 
tonnes 
24 tonnes and over but under 25 
tonnes 

Total 
Weekly 
Wage 

$ 

383.10 

384.10 

384.50 

385.50 

387.80 

389.10 

390.90 

392.20 

394.00 

394.80 

395.60 
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401.00 

401.90 
402.30 

416.90 

Total 
Weekly 
Wage 

$ 
25 tonnes and over but under 26 
tonnes 396.00 
26 tonnes and over but under 27 
tonnes 396.70 
27 tonnes and over but under 28 
tonnes 397.70 
28 tonnes and over but under 29 
tonnes 398.40 
29 tonnes and over but under 30 
tonnes 399.20 
30 tonnes and over but under 31 
tonnes 399.90 
31 tonnes and over but under 32 
tonnes 401.00 
32 tonnes and over but under 33 
tonnes 401.90 
Over 33 tonnes 402.30 

(c) of double articulated vehicle or 
road train 
46 tonnes and over but under 47 
tonnes 416.90 

(2) Driver of Fork Lift with lifting capacity of— 
(a) up to and including 4 500 kg. 375.30 
(b) over 4 500 kg and up to 9 000 kg. 379.00 
(c) over 9 000 kg. 379.70 

(d) where two or more mobile cranes or fork lifts 
are engaged on any one lift, the drivers thereof shall 
be paid an additional amount for the time so 
occupied at the rate of $2.55 per week. 

(3) Tractor Driver 374.20 

29A. — No Extra Claims. 
It is a term of this award that the union undertakes, 

until 1 July 1989 not to pursue any extra claims, awards 
or overaward. except when consistent with the State 
Wage Principles. 

30. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the worker's recognised 
work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union; and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Workers who. as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

31. — Shiftwork. 
(1) Workers employed on any shift where the 

ordinary hours of duty include hours between 7.00 p.m. 
and midnight shall be paid an extra 15 per cent for each 
shift so worked. 

(2) Workers employed on any shift where the 
ordinary hours of duty include hours between midnight 
and 7.00 a.m. shall be paid an extra 10 per cent for each 
shift so worked. 

(3) This clause shall not apply to time worked on a 
Saturday, Sunday, public holiday or special day off. 

32. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning; 
"Dependant" in relation to an employee means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support: 

who receives a district or location allowance of any ki nd 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a bonafide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast; thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along 
the coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast: 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters is situated in a town or place 
specified in Column III of subclause (6). the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 



(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof clause for the district, town, or place in which 
the employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 

hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 

- 200 a. 
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(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Column Column Column Column 
1 1! HI IV 

District Standard Exceptions to Rale 
Rale Standard Rale 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzrov Crossinu 44.50 

Halls Creek 
Turner River Camp 
Nullaginc 
Liveringa (Camhallin) 41.30 
Marble Bar 
Wiuenoom 
Karratha 36.40 
Port Hedland 36.20 

4 16.60 Warburton Mission 44.7(1 
Carnarvon 15.70 

10.50 Meekalharra 16.60 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 7,50 Kalgoorlie 2.50 
Boulder 
Ravensthorpe 0.00 
Norseman 
Salmon Gums 
Marvel Loch 
Esperanee 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) hereof 

employees with dependants shall be entitled to double 
the rate of district allowance shown.) 

The allowances prescribed in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his/her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by SECWA. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is, 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
'such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3), (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by SECWA the allowance shall be reduced 
to two-thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on a pro rata 
basis. The allowance shall be determined by calculating 

the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 
the employee is employed. That proportion of the- 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the following: 

(i) As from the first pay period commencingon or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(ii) As from the first pay period commencingon or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 

(iii) As from the first pay period commencing on or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause (6) hereof shall 
be adjusted every 12 months ending on 31 December in 
accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

33. — Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 450 hours to 1950 
hours shall include a period of 225 hours" 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of 225 hours' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) of this subclause if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 
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(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may. or the employer may require the worker to. 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7). (8). (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 1950 hours the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may. with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
workerto resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 1950 hours. 

(c) For the purposes of subclauses (7). (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or. in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3). to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 1950 hours: 

(a) A worker may. in lieu ofor in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) of this subclause 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3). to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 
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(b) Before an employer engages a replacement 
worker under this subclause. the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

Part I — Muja Attendance Allowance. 
Notwithstanding anything contained in Parts A to H 

of this award, employees working in the operating 
power station at Muja shall be paid an allowance of 
$6.00 for each day on which they are required to report 
for duty. 

PUBLIC SERVICE ARBITRATOR - 
Awards/agreements — 

Variation of — 
GOVERNMENT OFFICERS (SOCIAL 

TRAINERS) AWARD No. PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Authority for Intellectually Handicapped Persons. 

No. P4 of 1989. 
Various Government State Government 
Officers Administration 

COMMISSIONER J.A. NEGUS. 
19th day of June 1989. 

Order. 
HAVING heard Mr C. McKinley on behalf of the 
Applicant and Mr K. Ritchie on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Government Officers (Social Trainers) 
Award 1988, Award No. PSA A20 of 1985 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of July 1988. 

Schedule. 
Schedule C — Clause 23.—Motor Vehicle 

Allowances Part I. II and III: Delete this Schedule and 
insert in lieu thereof: 

Part I — Motor Car. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc and 
Rate per kilometre -2600cc Under 
Metropolitan Area 

First 4 000 kilometres 86.7 75.2 64.2 
Over 4 000 to 8 000 

kilometres 36.9 32.2 28.2 
Over 8 000 to 16 000 

kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18.6 

South West Land 
Division 

First 4 000 kilometres 
Over 4 000 to 8 000 

kilometres 
Over 8 000 to 16 000 

kilometres 
Over 16 000 kilometres 

North of 23.5 degrees 
South Latitude 

First 4 000 kilometres 
Over 4 000 to 8 000 

kilometres 
Over 8 000 to 16 000 

kilometres 
Over 16 000 kilometres 

Rest of the State 
First 4 000 kilometres 92.2 
Over 4 000 to 8 000 

kilometres 39.4 
Over 8 000 to 16 000 

kilometres 21.8 
Over 16 000 kilometres 22.9 

Part II — Motor Car. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc and 
Rate per kilometre -2600cc Under 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Part III — Motor Cycle. 
Distance Travelled During Rate 
a Year on Official Business Cents per Kilometre 
Rate per kilometre 14.3 

88.7 76.6 65.5 

38.3 33.0 28.9 

21.5 18.4 16.7 
23.0 19.6 19.0 

99.2 87.1 75.0 

41.7 36.7 32.3 

22.5 19.9 18.0 
22.8 19.9 19.3 

.80.1 68.5 

34.4 30.1 

19.1 17.3 
20.0 19.3 

[L.S.] 
(Sgd.) J.A. NEGUS, 

Commissioner. 
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PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCES AWARD 1982, No. 14 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Public Service Commission. 

No. P15of 1989. 
Various Government State Government 
Officers Administration 

COMMISSIONER J.A. NEGUS. 
31st day of May 1989. 

HAVING heard Mr A. Henderson on behalf of the 
Applicant and Ms A.S. Zanardo on behalf of the 
Respondent and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Public Service Miscellaneous 
Allowances Award 1982,No. 14of 1982 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of March 1989. 

(Sgd.) J.A. NEGUS. 
fL.S.l Commissioner. 

Accommodalion imohing an ovcrniiihl Ma\ in a hold or mold 
S S 

degrees South Latitude 
Broome 127.40 63.70 42.45 
Carnarvon 94.00 47.00 31.35 
Dumpier 145.00 72.50 48.30 
Derby 114.00 57.00 38.00 
Ex mouth 114.75 57.40 38.25 
Fitzroy Crossing 80.(X) 40.00 26.65 
Gaseovnc Junction 74.00 37.00 24.65 
Halls Creek 103.50 51.75 34.50 
Karratha 166.00 83.00 55.30 
Kununurra 120.00 60.00 40.00 
Marble Bar 108.00 54.00 36.(X) 
Newman 145.50 72.50 48.50 
Nullagine 82.(X) 41.00 27.45 
Onslow 101.00 50.50 33.65 
Pannawonica 119.(X) 59.50 39.65 
Paraburdoo 138.00 69.00 46.(8) 
Port Hedland 143.25 71.65 47.75 
Roebourne 107.50 53.75 35.80 
Sand lire 80.50 40.25 26.85 
Shark Bay 92.50 46.25 30.85 
Tom Price 147.50 73.75 49.15 
Wickham 131.00 65.50 43.65 
Wittenoom 103.50 51.75 34.50 
Wyndham 122.50 61.25 40.80 

(7) inlerstalc — Capital City 
Sydney 132.60 66.30 44.20 
Melbourne 124.30 62.15 41.40 
Other Capitals 116.90 58.45 38.95 

(8) Interstate — Other 
than Capital City 76.90 38.45 25.65 

Accommodation involving an overnight slay a it other than a hotel 
motel. 
(9) WA — South of 26 degrees 

South Latitude 38.25 
(10) WA — North of 26 degrees 

South Latitude 53.60 
(11) Interstate 53.60 

Travel not involving an overnight stay 
(12) WA — South of 26 degrees 

South Latitude 
Breakfast 7.95 
Lunch 7.95 
Evening Meal 17.00 

(13) WA — North of 26 degrees 
South Latitude 
Breakfast 8.60 
Lunch 11.00 
Evening Meal 26.00 

Deduction for normal living expenses [suhclause (6)(d)]. 
(14) Each Adult 14.30 
(15) Each Child 2.45 

Midday meal [suhclause (5)(j)j. 
(16) Rate per meal 3.45 
(17) Maximum reimbursement 

per pay period 17.25 

Schedule. 
Schedule A: Delete this schedule and insert in lieu 

thereof:— 

Schedule A. 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
Oflleers with OUlcers 
dependants: without 

Relieving dependants 
Allowance Relieving 
lor period Allowance 

in excess of for period in 
42 days excess of 

[suhclause 42 days 
(y)(b){ii)] [suhclause 

(WXii)] 
Transfer 

allowance 
for period in 

excess of 
prescribed 

period 
[suhclause 

<6)(b)) 
Allowance to meet incidental expenses 
(1) WA —■ South of 26 degrees 

South Latitude S5.3: 
(2) WA — North of 26 degrees 

South Latitude S8.(K 
(3) Interstate SH.Ot 

Accommodation involving an overnight slay in a hotel or motel 
S S S 

(4) WA — Metropolitan Hotel 
or Motel 94.55 47.30 3I.5( 

(5) Locality South of 26 
degrees South Latitude 76.90 



PUBLIC SERVICE TRAINEESHIP 
AGREEMENT 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Commissioner, Public Service Commission. 

No. P18of 1989. 
Trainee Government State Government 
Officers Administration 

COMMISSIONER J.A. NEGUS. 
6th day of June 1989. 

Order. 
HAVING heard Mr K. Dodd on behalf of the Applicant 
and Mr J. Lang on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Public Service Traineeship Agreement 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 30th day of May 
1989. 

(Sgd.)J.A. NEGUS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN COLLEGE OF 
ADVANCED EDUCATION NON-ACADEMIC 
SALARIED STAFF 1981 AWARD No. 3 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Western Australian College of Advanced Education. 

No. P12 of 1989. 
Various University 

COMMISSIONER J.A. NEGUS. 
16th day of June 1989. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr R. Horstman on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Western Australian College of 
Advanced Education Non-Academic Salaried 
Staff 1981 Award No. 3 of 1979 be varied in 
accordance with the following Schedule. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Rates of Pay: Delete this clause and insert 

in lieu there of — 
6.—Rates of Pay. 

(1) Rates of pay will be according to age and as 
follows: 

16 years old 75 per cent of Level 1 under 17 
years. 

17 years old 75 per cent of Level 1 17 years. 
18 years old 75 per cent of Level 1 18 years. 
19 years old 75 per cent of Level 1 19 years. 
20 years old 75 per cent of Level 1 20 years, 

as prescribed in Clause 6.—Salaries of the Public 
Service Salaries Agreement 1985. No. AGS of 
1985. 

(2) Where a trainee has a birthday during the 
traineeship period an increment to the appropriate 
rate, to a maximum of the 20 year old rate, will 
apply. 

Schedule. 
1. Clause 13.—Motor Vehicle Allowances: Delete 

Schedule 1.—Motor Car and Schedule 2.—Motor Cycle 
and insert in lieu thereof — 

Schedule 1.—MotorCar. 
(Operative from 1 July 1988) 

Rate Per Kilometre. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc and 
-2600cc Under 

Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2.—Motor Cycle. 
Rate Per Kilometre. 

Distance Travelled During Rate 
a Year on Official Business Cents Per Kilometre 
Rate per kilometre 14.3 

2. Clause 14—Shiftwork: Delete subclause (a) of this 
clause and insert in lieu thereof — 

(a) An employee required to work an afternoon or 
night shift of IVi hours shall, in addition to the 
ordinary rate of salary be paid a loading of $10.63 
for each afternoon or night shift worked (operative 
from 13 April 1989). 
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3. Clause 14.—Shiftwork: Delete subclause (h) of 
this clause and insert in lieu thereof — 

(h) An employee engaged on shifts shall work a 
75 hour fortnight, exclusive of meal intervals, on 
the basis of no more than 10 shifts of IV2 hours' 
duration. 

Provided that when the agreed length of a shift is 
extended past IV2 hours, overtime shall be payable 
only for time worked in excess of the rostered 
shift. 

Provided that whenever an agreed alteration to 
the number of hours per shift has occurred then the 
allowance per shift shall be varied on a pro rata 
basis to reflect any variation to other than 7 V2 hours 
(operative from 13 April 1989). 

4. Clause 23.—Allowances: Delete Table 1 and insert 
in lieu thereof — 

Table 1. 
Travelling Allowance. 

Nature of Travel. 
(The rates are operative from 1 March 1989). 

Intra-State Rate Item 
Per Day 

Involving an overnight stay at a 
hotel or motel: 
(i) Locality South of 26 degrees 

South Latitude 76.90 1 
(ii) Locality North of 26 degrees 

South Latitude 2 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Halls Creek 103.50 
Karratha 166.00 
Kununurra 120.00 
Marble Bar 108.00 
Newman 145.50 
Nullagine 82.00 
Onslow 101.00 
Pannawonica 119.00 
Paraburdoo 138.00 
Port Hedland 143.25 
Roeboume 107.50 
Sandfire 80.50 
Shark Bay 92.50 
Tom Price 147.50 
Wickham 131.00 
Wittenoom 103.50 
Wyndham 122.50 

Not involving an absence from 
headquarters overnight: 
(i) Locality South of 26 degrees 

South Latitude: 
Breakfast 7.95 
Lunch 7.95 
Evening Meal 17.00 3 

(ii) Locality North of 26 degrees 
South Latitude: 

Breakfast 8.60 
Lunch 11.00 
Evening Meal 26.00 4 

Allowance to meet incidental 

5.35 5 

8.00 6 
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Intra-State Rate Item 
Per Day 

Involving an overnight stay in 
accordance with paragraph (ii): 
(i) Locality South of 26 degrees 

South Latitude 38.25 7 
(ii) Locality North of 26 degrees 

South Latitude 53.60 8 
Involving an overnight stay at a 

metropolitian hotel or motel: 94.55 9 
Involving the purchase of midday 

meal within the metropolitan 
area: 
(i) Per meal 3.45 10 
(ii) Maximum reimbursement 

per day period 17.25 11 
Interstate 
Beyond the limits of the State but 

within the Commonwealth: 
(i) Capital Cities 124.60 12 
(ii) Other 76.90 13 

Allowances to meet incidental 
expenses: 8.00 14 

Allowances in accordance with 
paragraph (vii): 53.60 15 

AWARDS/AGREEMENTS — 

Variation of — 
BAKERS' (COUNTRY) 
AWARD No. 18 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 40.—Award Variation. 
West Australian Bakers". Pastrycooks' and 

Confectioners' Union of Workers 
and 

Acme Bakery and Others. 
No. 327 of 1989. 

Doughmaker. Baker Baking 
COMMISSIONER C.B. PARKS. 

17th day of April 1989. 

Order. 
HAVING heard Mr J. Watterston on behalf of the 
applicant and Ms C. FitzGibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Bakers' (Country) Award No. 18 of 1977 
be amended in accordance with the following 
Schedule and that such variation shall have effect 
on and from the date of this Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

expenses: 
(i) Locality South of 26 degrees 

South Latitude 
(ii) Locality North of 26 degrees 

South Latitude 
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Schedule. 
Clause 8.—Wages: Delete this clause and insert in 

eu— 
8.—Wages. 

(1) The minimum rates of wages payable to 
workers covered by this award shall be as 
follows: 

Total Wage 
(Per Week) 

$ 
Adult: 

Doughmaker 318.40 
Single Hand Baker 318.40 
Baker 312.20 

Jobber: One thirty-eighth of the baker's wage 
plus 20 per cent per hour. 

Foreman: In addition to the total wage 
prescribed in this subclause for a doughmaker a 
foreman shall be paid — 

Rate 
Per Week 

$ 
(a) If placed in charge of less 

than four other workers 9.20 
(b) If placed in charge of more 

than four but less than 10 
other workers 14.60 

(c) If placed in charge of more 
than 10 and not more than 
20 other workers 22.50 

(d) If placed in charge of more 
than 20 other workers 28.90 

Disability Allowance: In addition to the total 
wage prescribed in this subclause. a disability 
allowance of $4.00 per week shall be paid to dough- 
makers and single hand bakers. 

(2) A worker other than a doughmaker who is 
called upon to make dough shall be paid dough- 
making wages during the time he has performed 
these duties. 

(3) There shall be a foreman in each bakehouse 
where more than one worker is employed but 
where a single hand baker is employed the existing 
custom shall continue. 

(4) The relieving workers shall be paid at the 
rate of20 percent in addition to the rates prescribed 
in this clause. 

(5) Apprentices (wage per week): 
Percentage of 
Tradesman's 

Rate 
% 

Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term — 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

"Tradesman's Rate" shall mean the total wage 
prescribed for the baker in subclause (1) of this 
clause. 

BRICK MANUFACTURING AWARD 
No. 19 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia (Union of Workers) 

Western Australian Branch 
and 

Midland Brick and Others. 
No. 1253 of 1988. 

Various Brick Manufacturing 
COMMISSIONER A.R. BEECH 

23rd day of June 1989. 

Order. 
HAVING heard Mr J.R. Bainbridge on behalf of the 
applicant and Mr B.D. Williams on behalf of the 
repondents. and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Brick Manufacturing Award No. 19 of 
1979, be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the First pay period 
commencing on or after the 22nd day of November 
1988. 

Commissioner. 

Schedule. 
Clause 11. — Junior Workers: Delete subclause 

(2) of this clause and insert in lieu thereof the 
following: 

(2) Junior Workers (under 19 years of age per 
cent of all other rates) 

% 
1. Under 17 years of age 60 

17 to 18 years of age 70 
18 to 19 years of age 90 

2. Junior Employees who are responsible 
for operating or production purposes 
shall be paid Adult Rate whilst engaged 
on Adult duties as per classification. 
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BUILDING TRADES 
AWARD No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The Construction. Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
Coca-Cola Bottlers (Perth) Pty Ltd and Others. 

No. 468 of 1988. 
Various Building Trades 

COMMISSIONER J.A. NEGUS. 
17th day of April 1989. 

Award variation — amendment to Clause 20.— 
Holidays and Annual Leave — seek to insert long 
service leave into the list of exceptions — 
accumulation of annual leave while on long 
service leave standard provision — amendment 

approved. 
Reasons for Decision. 

THE COMMISSIONER: This is an application by the 
Construction. Mining and Energy Workers' Union for a 
variation to the Building Trades Award No. 31 of 1966. 
The purpose of the amendment is to put beyond doubt a 
matter which has been disputed between the Union, on 
behalf of one of its members, and the Shire of 
Quairading. For reasons of convenience, the Union 
preferred to approach the resolution of the disputed 
matter by way of the instant application rather than by 
use of the conciliation procedures available pursuant to 
section 44 of the Industrial Relations Act. At the end of 
the day it may be a question of some debate as to which 
course of action provides the best relief for the employee 
who is the person most immediately affected. 

In the view of the applicant Union, as expressed by 
Ms Love who appeared on its behalf, it was a matter of 
some surprise that the dispute had arisen at all. It is the 
commonly accepted practice that an employee who is 
on Long Service Leave continues to accrue Annual 
Leave. It came as a shock to the Applicant Union that 
the employer in question should take a different 
interpretation of the award provision which they now 
seek to amend. The amendment requested is to 
subclause (8) of Clause 20.—Holidays and Annual 
Leave of the Award and that subclause currently reads 
as follows — 

(8) Any time in respect of which a worker is 
absent from work, except time for which he is 
entitled to claim sick pay. and except for any public 
holiday on which he is absent from work or time 
spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of 
determining his right to annual leave. 

The Applicant seeks to insert long service leave in the 
list of exceptions so that the relevant portion of the 
subclause would read "... time spent on holidays, 
annual leave or long service leave ...". Such 
amendment would in the Applicant's view place the 
matter in question beyond doubt and resolve their 
dispute with the particular employer. 

In presenting her submissions, Ms Love referred in 
passing to the following list of references — 

Annual Leave and Holidays Practice Manual — 
CCH paragraph 2-377 CAR 98 Part 1 p. 639. 

26 WAIG 354. 
41 WAIG 355. 
60 WAIG 405. 
65 WAIG 1772. 
66 WAIG 1780. 

A number of paragraphs were quoted but the 
treatment was historic rather than a presentation of 
argument as to what conclusions should be drawn from 
consulting the references in more detail. There was 
some discussion on the concept of continuity of service 
and decisions which had been made on the 
circumstances which constitute a break in that 
continuous service. Ms Love's closing submission 
speaks for itself — 

So the situation that we've got now is: if you're on 
long service leave you are accruing long service 
leave. If you're on annual leave you're accruing 
long service and annual leave. It seems quite 
senseless in that light to exclude the accruing of 
annual leave while you're on long service leave, but 
clearly that's an award matter: it's not a matter that 
the long service leave provisions themselves can 
sort out; that's an award matter. So the principle of 
accruing leave when you're on leave is firmly 
established; that's not breaking any new ground at 
all. The Commission has varied awards to include 
long service leave, specifically as a period for which 
an employee accumulates annual leave. The 
Commission has recognised in the past that 
continuity of service isn't broken by long service 
leave. You accumulate annual leave for each 12 
months of continuous service. It seems fairly 
straightforward that you should be accruing 
annual leave when you're on long service leave, 
and I think it's unfortunate that that amendment 
wasn't made when they made the standard inquiry 
into annual leave and long service leave. I'm not 
sure why their order didn't reflect some change in 
the standard annual leave clauses to include long 
service leave. Thank you. 

(Transcript p. 8-9.) 
MrCooke. who appeared forthe respondents, raised 

a threshold point, suggesting that there was no case to 
answer because in such a serious matter as an 
amendment to an award it would be necessary to 
present a substantial case and to call evidence in 
support of that case. He suggested also that an 
amendment of this nature which involved setting of 
standard provisions was a matter of sufficient import to 
be dealt with by a Commission in Court Session. He 
cited in support of his "no case to answer" proposition 
the decision of Salmon C. in Matter No. 1287 of 1987. 
which was an application to vary the Timber Yard 
Workers'Award (68 WAIG 159). I declined to rule on Mr 
Cooke's request at the time and I have now studied the 
reference closely. Suffice to say that the circumstances 
on that occasion were easily distinguishable from the 
instant application and while I concur with the views 
expressed by Salmon C. they do not persuade me to 
dismiss this matter out of hand despite the somewhat 
casual approach and paucity of debate to which I have 
already alluded. 

I am bound by section 26 of the Industrial Relations 
Act to have regard for the interests of the persons 
immediately concerned and if the position is as clear 
cut and commonly accepted as Ms Love alleges then the 
employee of the Shire of Quairading should be granted 
some relief. 

In continuing his submissions, which were 
accompanied by a bound folder of exhibits which were 
in the main extracts from the Gazette. Mr Cooke 
suggested the matter should perhaps have been 
progressed via section 46 of the Act as an application for 
interpretation of the clause or subclause. There may 
have been some facetiousness in that suggestion 
because it seems quite clear that on a plain reading of 
the words, the employer is entitled to adopt the position 
which the Shire is reported to have taken. Mr Cooke 
presented a list of some 24 awards in private industry 
which he said contained the same provision in relation 
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to annual leave as was now being complained of. He 
suggested that the Commission was being asked to 
create a state standard provision or at least agree that 
there was a state standard provision and insert it in this 
award. It was submitted that the importance of the issue 
placed an even heavier onus of proof on the applicant 
than usual. There was also some speculation about 
difficulties which might occur if employees working 
side by side in local government areas had varying 
conditions of annual leave and long service leave. 

The respondents' case in rebuttal then went on to 
refer to a series of Gazette references as follows: 

67 WAIG 435 — State Wage Case 1987. 
54 WAIG 796 — BTA v. Master Builders' 

Association and Others. 
55 WAIG 368 — Food Preservers' Union v. 

Diamond Foods and Others. 
57 WAIG 1761 — FMWU v. Cads Bros Pty 

Ltd. 
58 WAIG 122 — Caris Bros Pty Ltd v. FMWU. 

Mr Cooke referred to the wage fixing principles and 
in particular the Conditions of Employment principle 
which he said had the effect of prohibiting the 
amendment sought unless it was a flow-on of 
recognised standard provisions of the Commission. It is 
that submission which places my task in this matter in 
clearer focus and enables me to encapsulate the 
question I am required to answer. If I find that Ms 
Love's assertions are indeed well founded and that 
there does exist a "standard of the Commission" in the 
terms she suggests then it follows that it should be a very 
simple step in logic and it should also offer no offence to 
the Principles to vary this award in the way sought by 
the Applicant Union. 

Mr Cooke went on to suggest that the Unions had 
indeed had ample opportunity to seek the variation 
which was now being pursued on earlier occasions 
when annual leave provisions were being brought up to 
"state standards", but they had neglected to do so. He 
drew attention to an application similar to this matter 
which was decided by Collier C. as he then was. in 
October 1977. On that occasion the Watchmakers and 
Jewellers Award was amended to include the provision 
being sought in the instant application. The decision 
was reversed on appeal by the Commission in Court 
Session under the provisions which applied at that time, 
in December 1977. . The then Chief Commissioner 
O'Sullivan. in his decision, outlined clearly his view of 
the binding nature of the descending order of authority 
stretching from the Industrial Appeal Court down 
through the intermediate levels to a Commissioner 
sitting alone (58 WAIG 122). 

Accepting the line of authority established above. I 
am now able to turn to the decision of the Commission 
in Court Session to which Ms Love referred (60 WAIG 
405). that being the matter in which the Commission in 
Court Session agreed to vary the Aerated Water and 
Cordial Manufacturing Award in the same manner as 
is sought in these proceedings. The application on that 
occasion went close to failure because a substantial case 
had not been presented to alter a "standard provision". 
The Commission as represented by Cort C. in his 
decision, informed itself of an earlier Court Session 
decision which had approved a similar claim in the 
landscape gardening industry. They were thus able to 
describe themselves as applying an already created 
"standard provision" rather than initiating one. 

It is that position adopted by the Bench in November 
1979 which provides the guidance and authority needed 
for a Commissioner sitting alone to reach an equitable 
decision on the instant application. In my view, the 
material before me does establish that the 
accumulation of annual leave while on long service 
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leave became a standard provision of this Commission 
as early as November 1979. In the light of that 
information it is appropriate that I should agree to 
amend the award as requested. Minutes of a proposed 
order issue herewith and may be spoken to by the 
parties if need be at a mutually convenient time. 

Appearances: Ms B. Love appeared on behalf of the 
applicant. 

Mr P. Cooke appeared on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The Construction. Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
Coca-Cola Bottlers (Perth) Pty Ltd and Others. 

No. 468 of 1988. 
BUILDING TRADES AWARD No. 31 of 1966. 

Various Building Trades 
COMMISSIONER J.A. NEGUS. 

31st day of May 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr P. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades Award No. 31 of 1966 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Holidays and Annual Leave: Delete 

subclause (8) and insert in lieu thereof — 
(8) Any time in respect of which a worker is 

absent from work, except time for which he is 
entitled to claim sick pay. and except for any public 
holiday on which he is absent from work or time 
spent on holidays, annual leave or long service 
leave as prescribed by this award, shall not count 
for the purpose of determining his right to annual 
leave. 
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BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

Building Trades Association of Unions 
of Western Australia (Association of Workers) 

and 
Alcoa of Australia Ltd and Others. 

No. 337 of 1989. 
Various Construction 

COMMISSIONER R.N. GEORGE. 
1st day of June 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the Applicant 
and Mr L. Joyce on behalf of the Respondents, the 
Commission, being satisfied that the matter is 
consistent with the Principles enunciated in the State 
Wage Case Decision, September 1988 and pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
No. 14 of 1978 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 28th day of 
February 1989. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 
1. Appendix B — Wagerup Alumina Refinery Con- 

struction Site: Delete this appendix and insert in lieu 
thereof: 

Appendix B — Wagerup Alumina Refinery 
Construction Site. 

1.—Scope. 
This appendix will apply to the Wagerup 

Alumina Refinery. 
2.—Site Allowance. 

A site allowance of $1.10 for each hour worked 
shall be paid on all work within the scope of this 
appendix. 

3.—Travelling Allowance. 
In lieu of the provisions ofClauses 12A and 12B 

of this award the following travelling allowances 
shall be paid:— 

per day 
$ 

(a) For those employees residing 
in the Waroona township 
(including a caravan park) 
or the construction camp 8.70 

(b) Employees other than 
provided for in sub- 
paragraph (a) and who 
travel from a point — 
(i) Up to 32 km radius 

from the job site 17.20 
(ii) 32 km to 50 km radius 

from the job site 22.90 
(iii) 50 km to 68 km radius 

from the job site 28.30 
(iv) Over 68 km radius from 

the job site 39.90 

(c) Notwithstanding the foregoing, an 
employee who is not provided with 
transport by his/her employer to travel to 
and from the job and who is required to 
travel, by the shortest possible route, a 
distance of more than 60 kilometres from 
his/her home to the job, shall be paid an 
allowance of $28.30. by the shortest 
possible route, a distance of more than 80 
kilometres from his/her home to the job 
shall be paid an allowance of $39.90 per 
day. 

(d) (i) An employee shall not be entitled to 
the allowance prescribed in sub- 
clause (c) hereof unless and until he/ 
she submits a written statement to 
his/her employer setting out his 
place of residence and the number of 
kilometres he/she is required to 
travel from his/her home to the job 
by the shortest possible route, 

(ii) An employee who wilfully sets out an 
incorrect distance in his written 
statement shall be deemed guilty of 
wilful misconduct. 

2. Appendix C — Pinjarra and Kwinana Alumina 
Refineries: Delete this appendix and insert in lieu 
thereof — 

Appendix C — Pinjarra and Kwinana 
Alumina Refineries. 

1.—Scope. 
This appendix will apply to the Pinjarra and 

Kwinana Alumina Refineries. 
2.—Site Allowance. 

(a) A site allowance of $1.10 per hour for each 
hour worked shall be paid on all work performed at 
the Pinjarra Alumina Refinery Site. 

(b) A site allowance of $1.30 per hour for each 
hour worked shall be paid on all work performed at 
the Kwinana Alumina Refinery Site. 

3.—Travelling Allowance. 
In lieu of the provisions of Clauses 12A and 12B 

of this award the following allowances shall be 
paid to employees at the Pinjarra Alumina 
Refinery:— 

per day 
$ 

(a) For those employees residing 
in the Pinjarra township 8.70 

(b) Employees other than 
provided for in sub- 
paragraph (a) and who 
travel from a point — 
(i) Up to 32 km radius 

from the job site 17.20 
(ii) 32 km to 50 km radius 

from the job site 22.90 
(iii) Over 50 km radius 

from the job site 28.30 
(c) Notwithstanding the foregoing, an 

employee who is not provided with 
transport by his/her employer to travel to 
and from the job and who is required to 
travel, by the shortest possible route, a 
distance of more than 60 kilometres from 
his/her home to the job, shall be paid an 
allowance of $28.30, by the shortest 
possible route, a distance of more than 80 
kilometres from his/her home to the job 
shall be paid an allowance of $39.90 per 
day. 
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(d) (i) An employee shall not be entitled to 
the allowance prescribed in sub- 
clause (c) hereof unless and until he/ 
she submits a written statement to 
his/her employer setting out his 
place of residence and the number of 
kilometres he/she is required to 
travel from his/her home to the job 
by the shortest possible route, 

(ii) An employee who wilfully sets out an 
incorrect distance in his written 
statement shall be deemed guilty of 
wilful misconduct. 

CATERING EMPLOYEES AM) 
TEA ATTENDANTS 

(GOVERNMENT) AWARD No. 34 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation 
Pursuant to Structural Efficiency Principle. 

Federated Liquor and Allied Industries 
Employees" Union of Australia. Western 
Australian Branch. Union of Workers 

and 
Hon. Minister for Agriculture and Others. 

No. 78(1) of 1987. 
Catering Employees and Government 
Tea Attendants Department 

COMMISSIONER O.K. SALMON. 
12th day of June 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Ms J.M. Murray on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Catering Employees and Tea 
Attendants (Government) Award 1982. No. 34 of 
1981 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 12 June 1989 in accordance 
with the rates specified in Column A of 
the following Schedule. 

be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this 
Order by three per cent with effect on and 
from 12 June 1989 in accordance with the 
rates specified in the following 
schedule. 

(Sgd.) O.K. SALMON. 
Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately following 

this clause insert a new number and title: 
2A. State Wage Principles. 

2. Clause 14. — Meal Money: Delete the amount 
$2.50 from this clause and insert in lieu the amount 
$5.25. 

3. Clause 22. — Wages: Delete this clause and insert 
in lieu as follows: 

22. — Wages. 
It is a term of this award that the Union 

undertakes, until 1 July 1989. not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

The following shall be the minimum rates of 
wage payable to employees covered by this 
award: 

(1) (a) Chef 302.20 
(b) Qualified Cook 278.10 
(c) Cooks Employed Alone 264.40 
(d) Other Cooks 260.70 
(e) Bar Attendant 263.60 
(0 Waiter/Stewardess 256.90 
(g) Steward/Stewardess 256.90 
(h) Cashier 263.60 
(i) Counterhand 256.90 
(j) Tea Attendant 254.30 
(k) Kitchenhand 254.30 
(1) General Hand 254.30 

(2) Leading Hands: An employee (other than a 
Chef) who is appointed and placed in charge of 
other employees by the employer shall be paid the 
following rates in addition to his normal wage per 
week: 

$ 
(a) If placed in charge of less 

than six employees 5.90 
(b) If placed in charge of six to 

10 employees 8.10 
(c) If placed in charge of 11 to 20 

employees 9.50 
(d) If placed in charge of more 

than 20 employees 15.40 
4. Clause 28. — Uniforms and Laundering: Delete 

the amount $1.00 and $2.50 respectively and insert in 
lieu the following amounts $2.00 and $3.00. 

5. Clause 30. — Employees Equipment: At the end of 
this clause insert the following new paragraph as 
follows: 

Provided that where an employee is required by 
the employer to use his own knives he shall be paid 
an allowance of $4.00 per week. 
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CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre and Others. 
No. 1516 of 1988. 

COMMISSIONER GJ. MARTIN. 
28th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Ms B. Fitzgerald on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 and having been satisfied that the 
State Wage Principles enunciated by a Commission in 
Court Session in General Order Matter No. 730 of 1988 
of the 9th day of September 1988 have been complied 
with, hereby orders— 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the dates 
specified therein. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
Clause 12. — District Allowances: Delete this clause 

and insert in lieu: 

12. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support: 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including defacto spouse. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bonafide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subdause (6) of this clause: 
District: 

1. The area within a line commencing on 
the coast; thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin; thence to 
a point southeast at the junction of 
latitude 32 and longitude 119; thence 
south along longitude 119 to coast. 

2. That area within a line commencing on 
the south coast at longitude 119 then east 
along the coast to longitude 123; then 
north along longitude 123 to a point on 
latitude 30; thence west along latitude 30 
to the boundary of No. 1 District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123: thence south 
along longitude 123 to the boundary of 
No. 2 District. 

4. The area within a line commencing on 
the coast at latitude 24; thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123: thence north to the 
intersection of latitude 26; thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Carnot Bay to the 
Northern Territory border. 

(3) An employee shall be paid a district 
allowance at the standard rate prescribed in 
Column II of subclause (6) of this clause, for the 
district in which the employee's headquarters is 
located. Provided that where the employee's 
headquarters is situated in a town or place 
specified in Column III of subclause (6) of this 
clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) 
of this clause. 

(4) An employee who has a dependant shall be 
paid double the district allowance prescribed by 
subclause (3) of this clause for the district, town, or 
place in which the employee's headquarters is 
located. 

(5) Where an employee has a partial dependant 
the total district allowance payable to the employee 
shall be the district allowance prescribed by 
subclause (3) of this clause plus an allowance 
equivalent to the difference between the rate of 
district or location allowance the partial 
dependant receives and the rate of district or 
location allowance the partial dependant would 
receive if he or she was employed in a full-time 
capacity under the award, agreement or other 
provision regulating the employment of the partial 
dependant. 
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(6) The weekly rate of District Allowance 
payable to employees pursuant to subclause (3) of 
this clause shall be as follows: 

Column Column Column Column 
! ii 111 IV 

Disirici Snmdard Exceptions to Rate 
Rate Standard Rate 

S per week Town or Place S per week 
ft 43.50 Nil Nil 
5 35.60 Fitzrov Crossimi 47.90 

Halls Creek 
Turner River Camp 
Nullauine 
Liverinua (Camhallin) 44.50 
Marble Bar 
Wiucnoom 
Karratha 41.90 
Port Hedland . 39.00 

4 17.90 Warburton Mission 48.20 
Carnarvon 16.90 

11.30 Meekatharra 17.90 
Mount Magnet 
Wiiuna 
Lavcrton 
Leonora 
Cue 

2 8.10 Kaigoorlie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Espcrance 

1 Nil Nil Nil 
(Note: In accordance with subclause (4) of this 

clause employees with dependants shall be entitled 
to double the rale of district allowance shown.) 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period 
of such leave, be paid the district allowance to 
which the employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than 
recreational leave), the employee shall only be paid 
district allowance for the period of such leave if the 
employee, dependants or partial dependants 
remain in the district in which the employee's 
headquarters is situated. 
(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which 
the employee would ordinarily be entitled shall 
cease after the expiration of two weeks unless the 
employee's dependant/s or partial dependant/s 
remain in the district or as otherwise approved by 
the employer. 

(10) Except as provided in subclause (9) of this 
clause, a district allowance shall be paid to any , 
employee ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or 
relieving expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no 
allowance is prescribed in subclause (6) of this 
clause, is required to travel or temporarily reside 
for any period in excess of one month in any 
district or districts in respect of which such 
allowance is so payable, the employee shall be paid 
for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) 
or (5) of this clause, for the district in which the 
employee spends the greater period of time. 

(12) When an employee is provided with free 
board and lodging by the employer or a Public 
Authority the allowance shall be reduced to two- 
thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part- 
time basis shall be entitled to district allowance on 
apro-rata basis. The allowance shall be determined 
by calculating the hours worked by the employee as 
a proportion of the full-time hours prescribed by 
the award under which the employee is employed. 
That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 
1st day of January 1989 was in receipt of a district 
allowance at a rate which was greater than the 
amount to which the employee is entitled under 
this clause shall have the difference reduced in 
accordance with the following: 

(a) As from the first pay period commencing 
on or after 1 April 1989 the difference 
shall be reduced by 50 per cent; and • 

(b) As from the first pay period commencing 
on or after 1 July 1989 payment shall be in 
accordance with tire employee's 
entitlement under this clause. 

(15) The rates expressed in subclause (6) of this 
clause shall be adjusted every 12 months ending on 
31 December in accordance with the official 
"Consumer Price Index" for Perth as published by 
the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from 
the beginning of the first pay period to commence 
on or after the 1st day of January each year. 

CHILD CARE CENTRES (PRE-SCHOOL 
TEACHERS') AWARD No. A3 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre and Others. 
No. 759 of 1988. 

COMMISSIONER G.J. MARTIN. 
28th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Ms B. Fitzgerald on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 and having been satisfied that the 
State Wage Principles enunciated by a Commission in 
Court Session in General Order Matter No. 730 of 1988 
of the 9th day of September 1988 have been complied 
with, hereby orders— 

That the Child Care Centres (Pre-School 
Teachers') Award No. A3 of 1983 as varied be 
further varied in accordance with the following 
Schedule and that such variation shall have effect 
from the dates specified therein. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 
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Schedule. 
Clause 10. — District Allowances: Delete this clause 

and insert in lieu: 

10. — District Allowances. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse: or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support: 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including defacto spouse. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause: 
District: 

1. The area within a line commencing on 
the coast; thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin: thence to 
a point southeast at the junction of 
latitude 32 and longitude 119; thence 
south along longitude 119 to coast. 

2. That area within a line commencing on 
the south coast at longitude 119 then east 
along the coast to longitude 123; then 
north along longitude 123 to a point on 
latitude 30; thence west along latitude 30 
to the boundary of No. 1 District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of 
No. 2 District. 

4. The area within a line commencing on 
the coast at latitude 24; thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123; thence north to the 
intersection of latitude 26; thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Carnot Bay to the 
Northern Territory border. 

(3) An employee shall be paid a district 
allowance at the standard rate prescribed in 
Column II of subclause (6) of this clause, for the 
district in which the employee's headquarters is 
located. Provided that where the employee's 
headquarters is situated in a town or place 
specified in Column III of subclause (6) of this 
clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) 
of this clause. 

(4) An employee who has a dependant shall be 
paid double the district allowance prescribed by 
subclause (3) of this clause for the district, town, or 
place in which the employee's headquarters is 
located. 

(5) Where an employee has a partial dependant 
the total district allowance payable to the employee 
shall be the district allowance prescribed by 
subclause (3) of this clause plus an allowance 
equivalent to the difference between the rate of 
district or location allowance the partial 
dependant receives and the rate of district or 
location allowance the partial dependant would 
receive if he or she was employed in a full-time 
capacity under the award, agreement or other 
provision regulating the employment of the partial 
dependant. 

(6) The weekly rate of District Allowance 
payable to employees pursuant to subclause (3) of 
this clause shall be as follows: 

Column Column Column Column 
1 II III IV 

Disirici Standard Exceptions to Rale 
Rate Standard Rate 

S per week Town or Place S per week 
ft 4.1.50 Nil Nil 
5 15.60 Fitzroy Crossinu 47.91) 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camhallin) 44.50 
Marble Bar 
Wittenoom 
Kurratha 41.90 
Port Hedland 39.00 

4 17.90 Warbuiton Mission 4N.20 
Carnarvon 16.90 

3 11.30 Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 k.10 Kalgooriie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Esperanee 

1 Nil Nil Nil 

(Note: In accordance with subclause (4) of this 
clause employees with dependants shall be entitled 
to double the rate of district allowance shown.) 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period 
of such leave, be paid the district allowance to 
which the employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than 
recreational leave), the employee shall only be paid 
district allowance forthe period of such leave if the 
employee, dependants or partial dependants 
remain in the district in which the employee's 
headquarters is situated. 
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(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which 
the employee would ordinarily be entitled shall 
cease after the expiration of two weeks unless the 
employee's dependant/s or partial dependant/s 
remain in the district or as otherwise approved by 
the employer. 

(10) Except as provided in subclause (9) of this 
clause, a district allowance shall be paid to any 
employee ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or 
relieving expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no 
allowance is prescribed in subclause (6) of this 
clause, is required to travel or temporarily reside 
for any period in excess of one month in any 
district or districts in respect of which such 
allowance is so payable, the employee shall be paid 
for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) 
or (5) of this clause, for the district in which the 
employee spends the greater period of time. 

(12) When an employee is provided with free 
board and lodging by the employer or a Public 
Authority the allowance shall be reduced to two- 
thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part- 
time basis shall be entitled to district allowance on 
apro-rata basis. The allowance shall be determined 
by calculating the hours worked by the employee as 
a proportion of the full-time hours prescribed by 
the award under which the employee is employed. 
That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 
1st day of January 1989 was in receipt of a district 
allowance at a rate which was greater than the 
amount to which the employee is entitled under 
this clause shall have the difference reduced in 
accordance with the following: 

(a) As from the first pay period commencing 
on or after 1 April 1989 the difference 
shall be reduced by 50 per cent; and 

(b) As from the first pay period commencing 
on orafter 1 July 1989 payment shall be in 
accordance with the employee's 
entitlement under this clause. 

(15) The rates expressed in subclause (6) of this 
clause shall be adjusted every 12 month sending on 
31 December in accordance with the official 
"Consumer Price Index" for Perth as published by 
the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from 
the beginning of the first pay period to commence 
on or after the 1st day of January each year. 

THE CLERKS' (BAILIFF'S EMPLOYEES) 
AWARD No. 19 of 1976 

THE CLERKS' (TIMBER) 
AWARD No. 61 of 1947 

THE CLERKS' (CONTROL ROOM OPERATORS) 
AWARD No. A14 of 1981 

THE CLERKS' (CliSTOMS AND/OR SHIPPING 
AND/OR FORWARDING AGENTS) 

AWARD No. 47 of 1948 
THE CLERKS' (COMMERCIAL RADIO AND 

TELEVISION BROADCASTERS) 
AWARD No. 14C of 1968 

THE CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) 

AWARD No. 14 of 1972 
THE CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD No. 38 of 1947 

THE CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD No. R7 of 1977 

THE PERMANENT BUILDING SOCIETIES 
ADMINISTRATIVE AND CLERICAL OFFICERS' 

AWARD No. 26 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Section 40.—Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Bailiffs Office. Perth and Others. 

No. 944 of 1988. 
Clerks Bailiffs Employees 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Bunning Bros Ltd and Others. 

No. 945 of 1988. 
Clerks Timber 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Chubbs Australian Company Ltd and Others. 

No. 946 of 1988. 
Clerks Security 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Frank Cadd and Co Ltd and Others. 

No. 947 of 1988. 
Clerks Customs. Shipping 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Nicholson's Broadcasting Services Pty Ltd 

and Others. 
No. 948 of 1988. 

Clerks Television. Radio 
Federated Clerks" Union of Australia 

Industrial Union of Workers. WA Branch 
and 

HPC Pty Ltd and Others. 
No. 949 of 1988. 
Clerks Commercial. Social. Professional 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Boans Limited and Others. 

No. 950 of 1988. 
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Clerks Wholesale. Retail 
Federated Clerks' Union of Australia 

Industrial Union of Workers. WA Branch 
and 

Commercial Hotel and Others. 
No. 951 of 1988. 

Clerks Hotels 
Federated Clerks' Union of Australia 

Industrial Union of Workers. WA Branch 
and 

Perth Building Society and Others. 
No. 1063 of 1988. 

Clerks Building Societies 
COMMISSIONER C.B. PARKS. 

24th day of April 1989. 

Traineeship clause — question of additionality of 
trainees — found unnecessary as sufficient 
protection mechanisms already exist — awards 
amended but additionality not granted. 

Reasons for Decision. 
THE COMMISSIONER: The nine applications the 
subject of these Reasons for Decision seek to amend the 
same number of clerical industry awards applying in 
private industry by introducing a common new clause 
titled Traineeships. At the request of the parties all 
applications were listed for hearing conjointly. The 
Commission is asked to determine the matters in 
dispute which remain within the common clause that is 
proposed for the purpose of providing the terms and 
conditions of employment for trainees engaged under 
the Australian Traineeship System pursuant to section 
37D of the Industrial and Commercial Training Act 
1975. 

In essence the Traineeship clause will allow an 
employer to engage a trainee, being a young person 
other than a junior employee, who will undergo an 
approved course of training which will involve both on 
the job and off the job education relating to various 
aspects of the numerous occupations that exist within 
the clerical industry. Additionally the clause will 
prescribe terms and conditions complementary to 
others contained within each Award that are to apply to 
that relationship. 

The areas of dispute between the parties, which 
remained subsequent to the claim being amended 
during proceedings, are the statements and commands 
contained within the following subclauses of the 
proposed Traineeship clause — 

(3) Objective — 
(a) ... 
(b) ... 
(c) An objective of the ATS is to provide 

additional employment and training 
opportunities for young people. 

(d) The engagement of a trainee shall not 
cause the displacement of a full-time 
employee nor shall a traineeship position 
replace a full-ime (sic) Occupied position, 
or one created subsequently which is not 
a trainee position. Nothing contained in 
this clause shall be interpreted so as to 
prevent the recruitment of Junior 
employees by other methods. 

(e) Trainees will normally be engaged in 
addition to the numbers required by an 
employer to meet the workload of the 
section in which they are to be trained and 
shall generally be supervised by 
employees normally engaged in the 
work. 

(4) Form of Traineeship Agreement. 
(a) ... 

■(b) ... 
(c) ... 
(d) Where the employment of a Trainee 

(ATS) by an employer is continued after 
the completion of the traineeship period, 
such traineeship period shall be counted 
as service for the purposes of the Award 
and long service leave/entitlements. 

(e) The Trainee (ATS) is permitted to be 
absent from work without loss of 
continuity of employment to attend the 
off-the-job training in accordance with 
the Training Agreement. 

(5) Duties and Responsibilities. 
(a) ... 
(b) ... 
(c) ... 
(d) ... (agreed in part) 

The Union shall be afforded 
reasonable access to Trainees (ATS) for 
the purpose of explaining the role and 
functions of the Union. 

(6) Overtime and Shift Work: Matters 
concerning working of overtime and/or shift work 
shall be negotiated directly between the Union and 
the employer. 

The First item of dispute between the parties relates to 
what the advocates describe as "additionality". a term 
intended to encapsulate the subject matter of the 
claimed paragraphs (c). (d) and (e) of the proposed 
subclause (3). Objective. In relation thereto the 
respondents objected to the pre-requisite that trainees 
be persons employed in addition to an employer's usual 
number of employees and accordingly the form of their 
answers to the claimed paragraphs was designed to 
convey the following — 

(3) (c) Exclude the word "additional" from the 
claimed paragraph. 

(d) An employer shall not as a consequence of 
engaging a trainee pursuant to the provisions of 
this clause, terminate or otherwise prejudice the 
employment of any full-time employee in his 
employ. 

(e) Exclude the claimed paragraph. 
Essentially the applicant union argued that an 

important aim of the Commonwealth Government, 
when introducing the Australian Traineeship System, 
was to create additional employment opportunities and 
that "additionality" is union policy for the clerical 
industry throughout Australia. A policy acceded to by 
the Government and also adopted and applied, with 
some reservations, by the Government of Western 
Australia via the traineeship policies of the Department 
of Employment and Training. Awards regulating 
clerical employees in all other states of Australia 
contain clauses relating to Traineeships similar in 
content to that which is claimed in this state. Emphasis 
was placed on the common requirement of these 
awards that trainees be young persons employed in 
addition to the usual number of employees. It was 
argued that this limitation has not impeded the 
engagement of trainees since the inception of the 
system, this it was submitted, is evidenced by the fact 
that of 7 782 private industry trainees engaged in 1987- 
88. 5 183 were clerical trainees (Exhibit D). It was 
further argued that the absence of the claimed 
"additionality" constraint would lead to employers 
engaging trainees in preference to other categories of 
adult and junior employees because of the reduced 
costs associated with the employment of trainees. 
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Opposition by the respondents to the "additionality" 
concept was based primarily on the argument that for 
the Australian Traineeship System to reach its full 
potential as envisaged by the Commonwealth Govern- 
ment no such limitation could apply. The Commission 
is urged to accept that the long term needs of this Nation 
would be better served without the limit that would be 
imposed by the observance of "additionality" and was 
directed to the following statements made in the booklet 
titled Skills for Australia circulated by the Hon Minister 
for Employment Education and Training and the Hon 
Minister for Employment Services and Youth Affairs 
(Exhibit 1). 

While one of the objectives of the Australian 
Traineeship System is to generate additional 
employment and training opportunities, it is 
essential thattraineeships become a normal, rather 
than exceptional, method of entry into the 
workforce. To expect traineeships to be fully 
additional to normal employment intakes would 
be inconsistent with this objective, would confine 
traineeships to a marginal role, and would not 
make them available to the many thousands of 
young people who currently enter the workforce 
without the benefits of this structured training. 

To show a lead the Commonwealth will in 1988 
convert the recruitment of all base-grade clerical 
positions for 16-18 year olds, without year 12 
qualifications, to traineeships in both the 
Australian Public Service and in Commonwealth 
Statutory Authorities for those occupational 
categories where traineeships have been 

• developed. 

In addition it was submitted that the potential for 
exploitation of young persons under the guise of the 
Australian Traineeship System does not in fact exist 
because of procedures established to regulate the 
engagement of trainees. 

The Commission is indebted to the interveners for 
their frank and enlightening explanations of the overall 
aims-of the system and how it has evolved to date. 
Clearly the Trades and Labor Council of Western 
Australia and the Confederation of Western Australian 
Industry have played a significant role in promotingthe 
Australian Traineeship System and have helped to 
create a receptive industrial relations environment for 
the successful introduction of the system within 
Western Australia. These two major bodies are 
represented on the State Management Committee, a 
body which is charged with the responsibility of 
assessing and approving any application by an 
employer to engage a trainee under the terms of the 
Australian Traineeship System. 

Having taken into account the submissions of all 
concerned I am satisfied that the interests of employees 
and employers alike will be better served in this state if 
"additionality" in the absolute sense is not granted as an 
award prescription. In my view ample safeguards exist 
to prevent trainees from being exploited. Every effort 
should be made to encourage the extension of 
structured training to all young persons entering the 
clerical industry whether it be by way of the Australian 
Traineeship System or otherwise. It is my view that 
structured training should permeate through the 
clerical industry but not in a manner that immediately 
acts to the disadvantage of those persons, both adult 
and junior, who have not had the opportunity to 
participate in structured training and thereby gain the 
skills expected to be obtained by trainees. I believe 
protection of these who work in the industry can be 
adequately afforded by granting a provision that 
precludes the engagement of a young trainee in a vacant 
full-time position usually occupied by an adult 

employee and which also prevents the termination of. 
or the prejudice to. employment of any full-time 
employee whether adult or junior. 

The Objective subclause. including the alternative 
paragraphs proposed by the parties, is a conglomerate 
of statements indicating the aims of the proposed 
Traineeship clause and the partial aim of the System, 
together with several commands related to the 
"additionality" aspect thereof. It is not without 
precedent that an award of this Commission contains 
provisions which convey the objectives or intentions of 
the parties concerned however, it is not a practice that I 
favour. 

An award is an instrument issued by this 
Commission which prescribes terms and conditions of 
employment that attach to. and where necessary modify 
the contracts of service of classified employees within a 
specified industry. This instrument is enforceable at 
law and accordingly should be drafted in clear and 
precise language which establishes without question or 
confusion the rights, obligations, duties and commands 
directed to those who are regulated by it. In my view 
every objective or intention that an award is to achieve 
should be translated into language that is absolute. To 
engage in the practice of incorporating qualifying or 
explanatory prose in Awards is. in my experience, more 
likely than not. to lead to discrepancies and 
misunderstandings between its meaning and that of the 
commands to which it is related. 

If it were not for the fact that the Commission in 
Court Session has approved in concept the inclusion of 
a subclause titled "Objective" within the model clause. I 
would refrain from approving any such provision. 
However, the establishment of the model clause has 
obviously played a pursuasive and therefore important 
role in the formation of the parties' attitudes in relation 
to these applications. On this occasion. I am therefore 
prepared to issue an Order amending the several 
awards to include such a subclause but not in the form 
proposed by the parties. The subclause will be redrafted 
and. in addition, those provisions which are properly 
duties and responsibilities will be located in the 
subclause the parties have already designated for this 
purpose. 

The second area of dispute relates to the objection by 
the respondents to the inclusion of the claimed 
paragraphs (d) and (e) of subclause (4). Form of 
Traineeship Agreement. 

No argument was put on behalf of the applicant to 
substantiate the claims however it is noted that similar 
provisions exist elsewhere in Australia (Exhibit E). 

On behalf of the respondents there was no objection 
to the benefits prescribed in the claimed paragraphs but 
to the inclusion thereof on the basis that they would be 
redundant. It was submitted that a trainee is an 
employee by definition as contained within the 
Industrial Relations Act 1979 and that an employee is 
already entitled to the benefits sought. With this I agree, 
a trainee is a category of employee. In this state benefits 
of the type claimed already accrue to an employee 
where there is continuity of that employee's service and 
by the operation of provisions prescribed elsewhere in 
the awards of this Commission to which the claims 
relate. The claimed provisions will therefore be 
refused. 

Thirdly, the applicant union claims that it should be 
afforded the right of reasonable access to trainees for 
the purpose of explaining the role and functions of the 
union and for support of this proposition it again relies 
on the incidence of such prescription elsewhere in 
Australia. The respondents' argument against the 
inclusion of the provision is that it is not necessary and 
would facilitate disruption in the work place. It was 
submitted the necessity does not exist because an 
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opportunity is provided to the union to address trainees 
as part of the formal training course they are required to 
attend and additionally most of the clerical awards 
under review already grant a union representative 
access to employees which could be used for the 
purpose claimed. 

Research of the awards concerned reveals to the 
Commission that all but the Clerks" (Bailiffs 
Employees) Award No. 19 of 1976. the Clerks" (Timber) 
Award No. 61 of 1947 and the Clerks' (Custom and/or 
Shipping and/or Forwarding Agents) Award No. 47 of 
1948 contain a "Right of Entry" clause. In each case 
these clauses grant an accredited union official the 
right— 

... to interview any employee on legitimate 
union business on the business premises of his 
employer during the recognised meal hour of the 
employee .... 

subject to a constraint regarding permission of the 
employer and the regularity of occurrence. I concur 
with the respondents that, other than for the 
aforementioned awards a provision already exists 
which may be exercised so as to achieve the principle 
aim of the claimed subparagraph and therefore to so 
prescribe elsewhere in the awards would be 
superfluous. I therefore refuse to amend the awards 
otherthan the aforementioned three awards for which I 
can see no just reason for refusing access of a union 
official to a trainee at the time, and under the same 
conditions as are prescribed by the "Right of Entry" 
clauses. Accordingly, a subparagraph modelled on the 
provisions already existing within the majority of the 
awards will be included in the three awards that are the 
exception. 

Fourthly and finally, it remains for the Commission 
to determine the wording appropriate to subclause (6). 
Overtime and Shift Work. The subclause originally 
claimed by the union was drafted in the following 
terms. 

Overtime and Shift Work shall not be worked by 
trainees except to enable the requirements of the 
training scheme to be effected. When overtime and 
shift work are worked the relevant penalties and 
allowances of the award based on the trainee wage 
will apply. No trainee shall work overtime or shift 
work on their own. 

At the commencement of proceedings the applicant 
was granted leave to amend this claim and did so by 
replacing it entirely in the form outlined earlier in these 
reasons. The original claim is quoted herein because it 
had been agreed to by the respondents when their 
answers were filed with the Industrial Registrar and the 
wording thereof was consequently adopted as their 
answer to the amended claim. 

A departure of the union from its original claim is 
said to have occurred because of the displeasing 
occurrences involving the improper use of trainees 
which unions in other states of Australia have observed. 
It was alleged that trainees have been used to perform 
such work in order to take advantage of their lower cost 
to the employers. There was no evidence produced to 
support this allegation however, it is obvious that the 
union in this state harbours the fear, justified or not. 
that trainees could be exploited as a source of labour 
less costly than other categories of employees. 

The departure from the original claim and its 
replacement in the amended form will not resolve the 
problems envisaged by the Union. Should the claim be 
granted, uncertainty and confusion would arise when it 
is compared with several other specific provisions of the 
Awards. Each Award contains a provision that bestows 
on an employer the right to require an employee to work 
reasonable overtime and directs that such employee 
shall work in accordance with that requirement. Each 

Award also prescribes overtime penalty payments that 
are applied to the weekly wage rate, which in the case of 
a trainee is prescribed unreservedly by the agreed 
subclause (7) of the proposed Traineeship clause. 
Several of the Awards also contain a Shift Work, or 
alternatively, an Hours clause which grant employers 
the unfettered right to establish the time of day at which 
the daily limit of ordinary hours of work are to be 
performed. In relation to the matters at issue it is not 
appropriate to grant a provision which, in the absence 
of good cause, would relinquish control by the Award 
and would allow the result of negotiations between the 
Union and individual employers to negate historically 
accepted terms of industrial regulation. 

I am satisfied that the existing Award provisions 
should continue to operate thus allowing trainees to 
work overtime or shift work at penalty rates to be 
applied to their prescribed weekly wage. The 
Commission accepts that it is appropriate to place some 
limitations on the working of trainees. Those contained 
in the employers' answers appear adequate, subject to a 
minor alteration. 

Editors Note: 
Order No. 944 of 1988 at 69 WAIG 1520. 
Order No. 945 of 1988 at 69 WAIG 1534. 
Order No. 946 of 1988 at 69 WAIG 1524. 
Order No. 947 of 1988 at 69 WAIG 1527. 
Order No. 948 of 1988 at 69 WAIG 1521. 
Order No. 949 of 1988 at 69 WAIG 1523. 
Order No. 950 of 1988 at 69 WAIG 1535. 
Order No. 951 of 1988 at 69 WAIG 1528. 
Order No. 1063 of 1988 at 69 WAIG 1601. 

DRESSER MINERALS — AWU BARITES 
MINING AND PROCESS AWARD 

No. 33 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Australian Workers' Union. 

West Australian Branch 
Industrial Union of Workers 

and 
Dresser Australia Pty Ltd. 

No. 355 of 1989. 
Production Workers Mining — Barites 

COMMISSIONER J.F. GREGOR. 
1st day of June 1989. 

Order. 
HAVING heard MrS. Booth on behalf of the applicant 
and Mr G.D. McKenzie on behalf of the respondent. 
theCommission. pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
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Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Dresser Minerals — AWU Barites 
Mining and Process Award 1979 No. 33 of 
1979— 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 24 April 1989 in accordance 
with the rates specified in Column A of 
the following Schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this 
Order by th ree per cent with effect on and 
from the 24 April 1989 in accordance with 
the rates specified in the following 
schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a fiat 
amount of $10.00 per week with effect on 
and from the 24 day of October 1989 in 
accordance with the rates specified in 
Column B of the following Schedule. 

(5) be further varied by increasing the shift 
allowances resulting from the increase 
specified in paragraph (3) of this Order by 
an amount proportional to the flat $10.00 
per week increase provided under 
paragraph (4) of this Order in the 
following Schedule. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Definitions. 
5. Union Representative. 
6. Term. 
7. Union Membership. 
8. Grievance and Disputes Procedure. 
9. Contract of Employment. 
10. Cyclone Shutdown. 
11. Higher Duties. 
12. Hours. 
13. Overtime. 
14. Shift Work. 
15. Special Leave. 
16. Leave for Union Training. 
17. Sick Leave. 
18. Annual Leave. 

19. Long Service Leave. 
20. Time and Wages Record. 
21. Payment of Wages. 
22. Posting of Notices. 
23. Holidays. 
24. Special Rates and Provisions. 
25. Utilisation of Contractors. 
26. Redundancy. 
27. Union Officials. 
28. Location Allowance. 
29. Wages. 
30. Leading Hands. 
31. Service Payments. 
32. General Order Adjustments. 
33. Liberty to Apply. 

2. Clause 2. — Arrangement: Insert after this clause a 
new Clause 2A. — State Wage Principles — September 
1988 as follows: 

2A. — State Wage Principles — 
September 1988. 

(1) It is a term of this Award that the Union 
undertake, until 1 July 1989.nottopursueanyextra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 14. — Shift Work: Delete subclause (5) and 
insert in lieu the following: 

(5) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours $7.45 
with effect on and from 24 April 1989, and $7.71 
with effect on and from 24 October 1989. for other 
than day shift. 

4. Clause 24. — Special Rates and Provisions: 
(A) Subclause (3)(a) delete $5.10 and insert 

$5.30. 
(B) Subclause (4) delete 31 cents and insert 32 

cents. 
(C) Subclause (5) delete 26 cents and insert 27 

cents. 

5. Clause 29. — Wages: Delete this clause and insert 
in lieu: 

24/4/89 24/10/89 
General Hand 281.40 291.40 
Fixed Plant Operator 296.70 306.70 
Cook 308.60 318.60 
Mechanical Equipment 

Operator 301.80 311.80 
Driller Powder Monkey 307.10 317.10 
Laboratory Assistant 284.90 294.90 
Storeman/Forklift Driver 284.90 294.90 

(2) A casual employee working ordinary time 
shall be paid per hour one-fortieth of the weekly 
rate including industry allowance as prescribed by 
subclause (4) Industry Allowance of Clause 24. — 
Special Rates and Provisions, plus 20 per cent. In 
addition, he shall receive one-fortieth of the 
location allowance as prescribed by Clause 28. — 
Location Allowance. 

The casual loading shall be in substitution of the 
benefits prescribed by Clause 10. — Cyclone 
Shutdown. 15. — Special Leave. 16. — Leave for 
Union Training. 17. — Sick Leave. 18. — Annual 
Leave. 19. — Long Service Leave. 23. — Holidays. 
26. — Redundancy and 31. — Service Payments. 
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6. Clause 30. — Leading Hands: 
(A) Subclause (1) delete $14.40 and insert 

$14.80. 
(B) Subclause (2) delete $21.70 and insert 

$22.40. 
7. Clause 31. — Service Payments: Delete subclause 

(1) and insert in lieu: 
Per 

Week 
$ 

After 6 months" continuous service 3.70 
After 12 months' continuous service 7.30 
After 24 months' continuous service 12.20 
After 36 months' continuous service 18.30 
After 48 months' continuous service 19.50 
After 72 months' continuous service 24.30 

with effect on and from 5 October 1988 in 
accordance with the rates specified in the 
following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a fiat 
amount of $10.00 per week with effect on 
and from the 5th day of April 1989 in 
accordance with the rates specified in 
Column B of the following Schedule. 

(5) be further varied by increasing the shift 
allowances resulting from the increase 
specified in paragraph (3) of this Order by 
an amount proportional to the flat $10.00 
per week increase provided under 
paragraph (4) of this Order in the 
following Schedule. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

ELECTRICAL TRADES (GOLDMIMNG) 
AWARD No. 57 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Central Norseman Gold and Others. 

No. 894 of 1988. 
Electrical Trades Mining — Gold 

COMMISSIONER J.F. GREGOR. 
15th day of June 1989. 

Order. 
HAVING heard Mr M.R.B. Hemery on behalf of the 
Applicant and Mr G.D. McKenzie on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the Applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the Applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles, and with the 
consent of the parties, hereby order — 

That the Electrical Trades (Goldmini'ng) Award 
1969. No. 57 of 1968 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of ■ 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 5th day of October 1988 
in accordance with the rates specified in 
Column A of the following Schedule. 

(3) be varied by increasing allowances 
including those which relate to work or 
conditions applicable immediately prior 
to the date of this Order by three per cent 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 2. Arrangement insert a new 
number and title as follows:— 

2A. State Wage Principles — September 1988. 
2. Clause 2.—Arrangement: Immediately following 

this clause insert a new clause as follows:— 
2A.—State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertake, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employeron whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 12.—Shift Work: Delete subclause (2) of 
this clause and insert in lieu the following:— 

(2) (a) From 5 October 1988. a shift worker 
shall, in addition to'his ordinary rate, be paid per 
shift of eight hours at the rate of $7.10 when on 
afternoon or night shift. 

(b) From 5 April 1989. a shift worker shall, in 
addition to his ordinary rate, be paid per shift of 
eight hours at the rate of $7.33 when on afternoon 
or night shift. 

4. Clause 24.—Special Rates and Provisions: Delete 
subclauses (1). (2). (3). (4). (7). (10) and (12) of this clause 
and insert in lieu the following:— 

(1) Height Money: A worker shall be paid an 
allowance of $ 1.45 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply 
to linesmen. 

(2) Dirt Money: A worker shall be paid an 
allowance of 30 cents per hour when engaged on 
work of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(3) Confined Space: A worker shall be paid an 
allowance of 36 cents per hour when, because of the 
dimensions of the compartment or space in which 
he is working, he is required to work in a stooped or 
otherwise cramped position without proper 
ventilation. 

A70131-7 
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(4) Hot Work: A worker shall be paid an 
allowance of 30 cents per hour when he works in 
the shade of any place where the temperature is 
raised by artificial means to between 46.1 and 51.6 
degrees Celsius. 

(7) Fumes: Workers engaged on repair work to 
the roasters, under circumstances subjecting them 
to serious inconvenience from fumes, shall be 
entitled to payment of 17 cents per hour extra, with 
a minimum of 37 cents while so engaged. 

(10) Wet Places: Any worker working in wet 
places shall be paid an allowance of $1.22 per day 
or shift provided that: 

(a) This allowance shall not be payable to 
workers working on natural surfaces 
made wet by rain. 

(b) Where waterproof boots and/or oilskins 
are provided by the employer, no claim 
shall be allowed under this provision for 
wet feet or clothing, but where, 
notwithstanding this protection and the 
exercise of reasonable care by the worker, 
his clothing or feet become wet. he shall 
be paid the appropriate rate of wet pay. 

(c) Where a worker is compelled to work in 
water to the thighs, he shall receive the 
allowance notwithstanding the previous 
paragraph (b) of this provision. 

(d) A place shall be deemed to be wet when 
water other than rain is continually 
dropping from overhead so as to saturate 
the clothing of the worker, if unprotected, 
or when water in the place where the 
worker is standing is over one inch deep 
and such worker has not been supplied 
with waterproof boots. 

(12) An Electrician — Special Class, an 
Electrical Fitter and/or Armarture Winder or an 
Electrical Installer who holds, and in the course of 
his employment may be required to use. a current A 
Grade or B Grade license issued pursuant to the 
relevant regulations in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $12.10 per week. 

5. Clause 32.—First Aid: Delete thisclause and insert 
in lieu the following:— 

32.—First Aid. 
Any first aid man appointed by the employer to 

perform first aid duties shall be paid an allowance 
of 90 cents per shift in addition to his ordinary rate 
of pay. 

6. Schedule 1 — Rates of Wages: Delete this clause 
and insert in lieu the following:— 

Schedule 1 — Rates of Wages. 
(1) The minimum rate of wage payable to 

workers covered by this award shall be as 
follows:— 

Electrical Fitter 
Electrical Installer 
Linesman: 

Grade 1 — i.e. with not 
less than three years' 
experience as a linesman 

Grade 2 — i.e. with less 
than three years' exper- 
ience as a linesman 

Motor and Battery Attendant 
Scientific Instrument Maker 

(2) Leading Hand: Leading hands in charge of not 
less than three and not more than 10 workers shall be 
paid at the rate of $13.20. 

More than 10 and not more than 20 workers at the 
rate of $19.90. 

More than 20 workers at the rate of $25.80. 
(3) (a) Apprentices: (Wages per week expressed as 

a percentage of the tradesman's rate). 
% 

(i) Five Year Term 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

Three Year Term 
First year 55 
Second year 75 
Third year 88 

(ii) In addition apprentices are to be 
paid the following proportion the 
District Allowance (where 
applicable) and also the Industry 
Allowance: 

% 
Five Year Term 

First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 

Four Year Term 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 

Three Year Term 
First Year 58 
Second year 95 
Third year 100 

(b) For the purposes of this subclause 
"Tradesmen's rate" means the rate shown in 
subclause (1) of this schedule. 

(4) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work as a 
tradesman or as an apprentice the employer shall 
pay a tool allowance of:— 

(i) $8.30 per week to such tradesman, or 

(ii) in the case of an apprentice a percentage 
of $8.30 being the percentage which 
appears against his year of 
apprenticeship in subclause (3)(a)(i) of 
this schedule. 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily 
required in the performance of his work as a 
tradesman or apprentice. 
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(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be included 
in. and form part of. the ordinary weekly wage 
prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Vary Award. 

The Construction. Mining and Energy 
Workers" Union of Australia. 
Western Australian Branch 

and 
Alcoa of Australia Ltd and Others. 

No. 336 of 1989. 
Various Construction. 

COMMISSIONER R.N. GEORGE. 
1st day of June 1989. 

HAVING heard Ms B. Love on behalf of the applicant 
and Mr L. Joyce on behalf of the respondents, the 
Commission, being satisfied that the matter is 
consistent with the Principles enunciated in the State 
Wage Case Decision. September 1988 and pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period on or after the 28th day of 
February 1989. 

(Sgd.) R.N. GEORGE. 
Commissioner. 

(3) Travelling Allowance: In lieu of the 
provisions of Clause 22. — Allowance for 
Travelling and Employment in 
Construction Work of this award, the 
following Travelling Allowances shall be 
paid only to employees at the Pinjarra 
Alumina Refinery: 

Per Day 
$ 

(a) For those employees 
residing in the Pinjarra 
township 8.70 

(b) Employees other than 
provided for in sub- 
paragraph (a) and who 
travel from a point- 
(i) Up to 32 km radius 

from the job site 17.20 
(ii) 32 km to 50 km radius 

from the job site 22.90 
(iii) Over 50 km radius 

from the job site 28.30 
(c) Notwithstanding the foregoing, an 

employee who is not provided with 
transport by his/her employer to 
travel to and from the job and who is 
required to travel, by the shortest 
possible route, a distance of more 
than 60 kilometres from his/her 
home to the job. shall be paid an 
allowance of $28.30, by the shortest 
possible route, a distance of more 
than 80 kilometres from his/her 
home to the job shall be paid an 
allowance of $39.90 per day. 

(d) (i) An employee shall not be 
entitled to the allowance 
prescribed in subclause (c) 
hereof unless and until he/she 
submits a written statement to 
his/her employer setting out his 
place of residence and the 
number of kilometres he/she is 
required to travel from his/her 
home to the job by the shortest 
possible route. 

(ii) An employee who wilfully sets 
out an incorrect distance in his/ 
her written statement shall be 
deemed guilty of wilful 
misconduct. 

Schedule. 
Third Schedule — Part 2.4: Delete this appendix and 

insert in lieu thereof— 
4. Pinjarra and Kwinana Alumina Refineries — 

Construction. 
(1) Scope: This appendix will apply to the 

Pinjarra and Kwinana Alumina 
Refineries. 

(2) Site Allowance: 
(a) A site allowance of $ 1.10 per hour for 

each hour worked shall be paid on all 
work performed at the Pinjarra 
Alumina Refinery Site. 

(b) A site allowance of $ 1.30 per hour for 
each hour worked shall be paid on all 
work performed at the Kwinana 
Alumina Refinery Site. 
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ENGINEERING TRADES (STATE 
ENERGY COMMISSION) AWARD No. 1 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation — 

Work Value Principle. 
Amalgamated Metal Workers' and Shipwrights' 

Union of Western Australia and Others 
and 

State Energy Commission of Western Australia. 
No. 1551 of 1988. 

Mechanical Tradesperson Energy 
— Special Class 

COMMISSIONER G.J. MARTIN. 
10th day of May 1989. 

New classification — work value — approved by 
Commission in Court Session — respondent's 
objections of no substance — application 
allowed. 

Reasons for Decision. 
THE COMMISSIONER: The application seeks to 
include in the award new classifications as follows: 

Certificated Boilermaker — Special Class 
Certificated Welder — Special Class 
and 
Mechanical Tradesperson — Special Class. 

The applicants do not at this stage wish to proceed 
with the first two of those classifications and wish the 
application determined in respect of the classification 
"Mechanical Tradesperson — Special class". The 
respondent opposes the application. 

The application has its genesis in a decision of a Full 
Bench of the Australian Conciliation and Arbitration 
Commission of the 14th day of November 1988 (Print 
H5666) and in which it was decided: 

The Commission is satisfied on the basis of the 
evidence, the inspections and the submissions of 
the parties that the case for a new classification of 
Mechanical Tradesperson — Special Class is 
justified and meets the tests laid down in the wage 
fixation principles determined in the National 
Wage Case Decision of 10 March 1987. (Print 
N5666.) 

Accordingly the award then under review, the Metal 
Industry Award 1984 Part 1 (Print F8925) was varied by 
the insertion of that new classification with a definition 
thereof and a rate of wage equivalent to that prescribed 
in the award for the classification Electrician — Special 
Class. Appendix A — "Mechanical Tradesperson — 
Special Class Guidelines", to those reasons for decision 
endeavoured to identify the persons to whom the new 
classification is to apply. 

The particular work comprehended by the definition 
so inserted, the resons for decision explained, was that 
which maybe performed by a mechanical fitter, a motor 
mechanic or a plant mechanic in the specialised area of 
hydraulics and pneumatics involving hydraulic and/or 
pneumatic circuitry which controls fluid power 
systems. 

On the 6th day of March 1989 that Full Bench had 
occasion to issue an explanatory statement (Print 
H7253) in view of disputes over the application of the 
new classification. 

On the 16th day of March 1989. a Commission in 
Court Session of the Commission approved the 
variation ofthe Metal Trades (General) Award No. 13 ol 
1965 as varied. Engineering Trades (Government) 
Award No. 29.30 and 31 of 1961 and 3 of 1962 as varied. 

Government Water Supply Sewerage and Drainage 
Employees Award No. 2 of 1980 as varied and the Metal 
Trades (Metropolitan Perth Passenger Transport Trust) 
Award No. 1 of 1974 as varied, with the consent of the 
parties, to include a new classification — Mechanical 
Tradesperson — Special Class, with a definition similar 
to that formulated by the Australian Commission but 
refined and improved, in my view, by the parties to those 
awards and with a rate of wage equivalent to that 
prescribed for an Electrician — Special Class, subject to 
the qualifications expressed in the Australian 
Commission's March 1989 statement as to what should 
happen if no employees were employed in that latter 
classification in any particular establishment (Print 
H7253 p. 4). 

In the matter now before me the applicants seek a 
similar variation for the same reasons as expressed, in 
greater detail, before the Commission in Court Session 
and with the same understandings as expressed thereto 
vis a vis electronics and electronic circuitry. 

The respondent's position is that whilst it is not 
opposed to the concept of a Mechanical Tradesperson 
— Special Class it sees that the manner in which the 
classification has been expressed and defined by the 
applicants will have very limited effect in its 
operations. 

In its view it was more appropriate in addressing this 
classification to look to other energy generating and 
distributing organisations in Australia, like with like 
and explained to me the situation which obtains in 
Victoria and with which its award has a nexus. 

Exhibit 2 — tendered by the applicants sets out the 
range of callings which comprise the classification 
"Mechanical Tradesperson A Grade" in Victoria and 
the criteria which must be satisfied to enable an 
employee to attain that grading. It goes much further 
than the classification now before me. 

The proceedings were adjourned briefly to allow the 
respondent to put its view upon that classification to the 
applicants and in the result the applicants elected to 
proceed, it being open to the respondent to pursue the 
wider classification with them later on if it so wished in 
the context of the Structural Efficiency Principle. In my 
view that is quite proper and I note that the Victorian 
situation has been around for some years for the 
respondent to adopt or adapt. 

The respondent's next ground of objection went to 
the fact that in the instant award all employees receive 
an experience payment in their third, fourth and 
subsequent years of service, a special payment (64 
WAIG p. 1463 at p. 1471) and service payments. Thus in 
the respondent's submission there could be an element 
of double counting in that the proposed new 
classification refers to achieving through practical 
experience a standard of knowledge comparable to the 
"academic units of study" referred to in the definition of 
the classification. 

As I observed during the proceedings those payments 
arise solely by an employee serving with the respondent 
for particular periods of time and are not related to the 
necessity to undergo any formalised study or acquire 
any particular skills although I acknowledge that 
employees will acquire by years of experience expertise 
in facets of the respondent's activities which are 
singular to it. 

However I do not see in that broad and general range 
of payments recognition for the additional levels of 
training, experience and study required in the new 
classification and I do not consider that a question of 
double counting arises. 

Another misgiving which the respondent holds 
relates to possible demarcation disputes arising 
between mechanical fitters and instrument fitters in the 
respondent's power houses in the area of hydraulic and 
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pneumatic circuitry. That area I was told is the subject 
of a shop floor agreement which the respondent wishes 
to preserve. 

The only comment I can make on that brief 
submission is that there is no apparent reason why the 
insertion of the new classification in the award will 
interfere with the work of other callings in the award or 
that any such questions cannot be resolved in the light 
of the "guidelines" to the Commonwealth Commission 
decision and the proposed definition itself. 

The respondent's final objection relates to the 
assertion that in its work value processes the Australian 
Commission did not inspect or take evidence from the 
respondent's counterparts in the Eastern States and 
thus could not be said to have exercised the work value 
principle in the energy generation and distribution 
industry. 

That proposition may well be logically based if it had 
been shown to me that it was not the case in the 
respondent's operations that "there had been a 
significant real addition to the work value of certain 
tradesman predominantly fitters who performed 
functions associated with hydraulic and pneumatic 
systems" (Print H5666 p. 3) as was found to be the case 
by the Commonwealth Commission in industry at 
large. 

The respondent's evidance showed that in its central 
workshop at Belmont which encompasses all the 
respondent's mobile plant and equipment. 10 
mechanical fitters are employed and four of those are 
considered by their Supervisor as coming within the 
scope of the new classification although he did not 
realise until it was explained to him that the new 
classification applies also to motor mechanics and 
plant mechanics and which employees he said would 
be a problem in that some of those employees dealt with 
complex matters in pneumatics and hydraulics. 

He was also of the view that the academic 
qualifications contained in the definition could be 
passed without producing a person with the necessary 
superior skills needed for complex pneumatics and 
hydraulics. As a person with experience in industry 
generally as well as with the respondent the witness told 
me that his employees did not work on any equipment 
which would not be found in industry generally. 

From all of the material before me I am not 
persuaded that the instant award should be treated any 
differently from those dealt with by the Commission in 
Court Session on the 16th day of March 1989 and I will 
allow the application. 

The minutes of the proposed variation now issue and 
may be spoken to by the parties if they so wish at a time 
to be arranged with me. 

Appearances: Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

Ms D. Blaskett on behalf of the Australasian Society 
of Engineers. Moulders and Foundry Workers 
Industrial Union of Workers. Western Australian 
Branch. 

Mr M.R.B. Hemery on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch). Perth. 

Mr S.D. Bibby on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation — 

Work Value Principle. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

State Energy Commission of Western Australia. 
No. 1551 of 1988. 

ENGINEERING TRADES (STATE ENERGY 
COMMISSION) CONSOLIDATED 

AWARD No. 1 of 1969 as varied. 
Mechanical Tradesperson Energy 
— Special Class 

COMMISSIONER GJ. MARTIN. 
10th day of May 1989. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. Ms D. Blaskett on behalf of the 
Australasian Society of Engineers. Moulders and 
Foundry Workers, Industrial Union of Workers. 
Western Australian Branch. Mr M.R.B. Hemery on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch) Perth and Mr 
S.D. Bibby on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in final Order MatterNo. 
730 of 1988 of the 9th day of September 1988 have been 
complied with hereby orders — 

That the Engineering Trades (State Energy 
Commission) Consolidated Award No. 1 of 1969 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencingon orafterthe 10th day of May 
1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. ClaUse5.—Definitions: Insert after subclause (23) 

Welder — Fourth Class of this clause a new subclause 
(24) — Mechanical Tradesperson — Special Class in 
the following terms:— 

(24) "Mechanical Tradesperson — Special 
Class" means, subject to paragraph (c) of this 
subclause. a mechanical tradesperson who — 

(a) (i) is engaged in work on. or in connection 
with, fluid power circuitry, which work 
requires for its performance the 
standard of knowledge and skills 
referred to in subparagraphs (iii) and 
(iv) of this paragraph: and 

(ii) is able, where necessary and practic- 
able. to perform such work without 
supervision and to examine, diagnose 
and modify systems comprising inter- 
connected fluid power circuits; and 
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(iii) has satisfactorily completed the 
following TAPE units: 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either — 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component 

Repair 85012 
or 
Pneumatic System Main- 

tenance (Industrial) 85010 
and 
Pneumatic System' Control 

(Industrial) 85014 
or 

(iv) has. whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable to 
that which would be achieved under 
subparagraph (iii) of this paragraph or. 
in the case of a dispute, has been 
satisfactorily assessed and/or 
examined pursuant to the Fluid Power 
Exemptions Course detailed in 
paragraph (d) of this subclause; but 
does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the 
appropriate Technical College Trade 
Course. 

(b) For the purpose of this award an employee 
shall be deemed to be a Mechanical 
Tradesperson — Special Class only for the 
time during which the employee meets the 
foregoing conditions, unless — 

(i) that time exceeds 16 hours per week; 
or 

(ii) in the opinion of his/her employer, 
or in the event of disagreement in the 
opinionof the Board of Reference, 
that time is likely, during the course 
of employment, to exceed 16 hours 
per week on average. 

in which case the employee shall be 
classified as Mechanical Tradesperson — 
Special Class for as long as the employment 
continues on either of those bases. 

(c) For the purpose of this definition, 
employees who have completed courses in 
any other State shall, in the event of a 
dispute, submit their credentials for 
assessment by TAFE or be assessed in 
accordance with subparagraph (iv) of 
paragraph (a) of this subclause. 

(d) Fluid Power Exemptions Course: Course 
exemptions for Fluid Power Certificate 
Units can only be granted on completion of 
the TAFE divisional exam. However, class 
attendance exemptions may be granted for 
the following reasons: 

(i) Attending Short Vocational course 
(30 hours). This will exempt the 
student from the practical 
component of the course. However, 
the theory component can be 
completed by a 24 hour 
correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from 
the practical course requirements, 
due to their industrial skills, could 
obtain an exemption through a 
documented case presented by their 
employer. 
Full course accreditation can then be 
obtained by completing the 24 hour 
correspondence course with TAFE 
External Studies. 

(iii) Students without documented 
evidence may obtain a practical 
exemption through five hours of skill 
testing. These students, if successful, 
may then enter the correspondence 
mode to obtain full unit 
accreditation. 

(iv) Students who have claimed subject 
exemptions in the certificate of 
workshop technology can only gain 
an automatic exemption from the 
introductory units on full 
completion of the certificate. 

(e) For the purposes of this definition, 'fluid 
power circuitry' involves Industrial 
Hydraulics and/or Industrial Pneumatics. 

2. Clause 32.—Wages: Insert after classification 
(xxvi) Machinist — First Class in subclause (1) of this 
clause a new classification (xxvi)(a) Mechanical 
Tradesperson — Special Class in the following terms: 

s s s $ 
(xxvi) (a) Mechanical 

Tradesperson — 
Special Class 345.00 357.30 375.70 63.10 

ENGINEERS (GOLD MINING) 
AWARD No. 26 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Mining Corporation and Others. 
No. 865 of 1988. 

Metal Tradesmen Mining — Gold 
COMMISSIONER J.F. GREGOR. 

26th day of June 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr L.H. Pilgrim and later. Mr R.H. Gifford 
on behalf of the Respondents, the Commission, pursuant 
to the powers conferred on it by the Industrial Relations 
Act 1979 and having been satisfied that the Applicant has 
formally committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give effect 
to the Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
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until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent with 
the State Wage Principles, and with the consent of the 
parties hereby orders:— 

That the Engineers (Gold Mining) Award No. 26 of 
1947 - 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give effect 
to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect on 
and from 4 October 1988 in accordance 
with the rates specified in Column A of the 
following Schedule. 

(3) be varied by increasing allowances 
including shift allowance applicable 
immediately prior to the date of this Order 
by three per cent with effect on and from 4 
October 1988 in accordance with the rates 
specified in the following Schedule. 

(4) be further varied by increasing the wage 
rate resulting from the increase specified in 
paragraph (2) of this Order by a flat amount 
of $10.00 per week with effect on and from 4 
April 1989 in accordance with the rates 
specified in Column B of the following 
Schedule. 

(5) be further varied by increasing shift 
allowances resulting from the increase 
specified in paragraph (3) of this Order by 
an amount proportional to the flat $10.00 
per week increase provided under 
paragraph (4) of this Order in accordance 
with the rates specified in the following 
Schedule. 

(6) be further varied to correct the rates 
payable to pipe fitter and pattern maker. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

3. Clause 5.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

(1) The minimum rates of wages payable to 
workers covered by this award shall be as 
follows:— 

Occupation (Wage Per Week): 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 2. Arrangement insert a new 
number and title 2A. State Wage Principles — 
September 1988. 

2. Clause 2.—Arrangement: Immediately following 
this clause insert a new clause as follows:— 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertake, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

A 
$ 

B 
$ 

Driller and/or 
Screwer 261.50 271.50 

Motor Attendant 261.50 271.50 
Electrical Installer 302.20 312.20 
Linesman — 
Grade 1 — i.e. with 

not less than 
three years' 
experience as a 
linesman 302.20 312.20 

Grade 2 — i.e. with 
less than three 
years' experience 
as a linesman 290.40 300.40 

Pipe Fitter 275.00 285.00 
Coppersmith 
Blacksmith 

302.20 
302.20 

312.20 
■312.20 

Electrical Fitter 302.20 312.20 
Fitter 302.20 312.20 
Motor Mechanic 302.20 312.20 
Turner and/or 

Machinist 302.20 312.20 
Oxy-acetylene and 

Electric Welder 302.20 312.20 
Pattern Maker 312.70 322.70 
Drill Doctor 273.50 283.50 
Boilermaker 302.20 312.20 
Oxy-acetylene and 

Electrical Welder 302.20 312.20 
(b)' A Boilermaker employed during two 

hours or more in any one day on work 
which comes within the scope of a 
boilersmith's work shall be entitled to 
6.7 cents extra for such day's work. 

(2) Leading Hands — 
(a) Leading hands in charge of 

not less than three and not 
more than 10 other workers 
shall be paid at the rate of $13.20 

(b) Leading hands in charge of 
more than 10 and not more 
than 20 workers at the rate of $19.90 

(c) Leading hands in charge of 
more than 20 workers at 
the rate of $25.80 

(3) Apprentices — (Wage per week expressed as 
a percentage of the Tradesman's Rate). 

% 
Five Year Term: 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term: 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term: 
First six months 42 
Next year 55 
Next year 75 
Final year 88 
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(4) A fitter or other tradesman, not specially 
employed as a welder, who. in addition to his 
employment as such is also required to do welding, 
shall be entitled to receive 21 cents per day extra 
whilst so employed. 

(6) Heat Money. 
(a) Workers employed for more than one 

hour in the shade where the artificial 
temperature is between 46.1 and 51.6 
degrees Celsius shall be paid 29 cents per 
hour extra. 

(b) Workers employed for more than one 
hour where the artificial temperature 
exceeds 51.6 degrees Celsius shall be paid 
35 cents per hour extra. Where work 
continues for more than two hours in 
temperatures exceeding 51.6 degrees 
Celsius, workers shall be entitled to 20 
minutes rest after every two hours, 
without deduction of pay. 

(7) Confined Space: Workers employed in 
confined spaces as hereinafter defined shall be 
paid 35 cents per hour extra. 

(8) Fumes: Workers engaged on repair work to 
the roasters under circumstances subjecting them 
to serious inconvenience from fumes shall be 
entitled to payment of 17 cents per hour extra, with 
a minimum of 36 cents while so engaged. 

FAMILY DAY CARE CO ORDINATORS' 
AND ASSISTANTS' AWARD No. A16 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers" Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Three Year Term: /0 

First year 55 
Second year 75 
Third year 88 

(4) Casual Workers — Casual workers shall be 
paid ordinary rates plus 20 per cent. 

(5) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work as a 
tradesman or as an apprentice the employer shall 
pay a tool allowance of — 

(i) S8.10 per week to such tradesman: or 
(ii) in the case of an apprentice a percentage 

of S8.I0 being the percentage which 
appears against his year of apprentice- 
ship in subclause (3) of this clause, for the 
purpose of such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the performance of 
his work as a tradesman or an 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be included 
in. and form part of. the ordinary weekly wage 
prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

(6) Notwithstanding the provisions of this 
award no male worker (including an apprentice). 
21 years of age or over, shall be paid less than 
$229.60 per week as his ordinary rate of pay in 
respect of the ordinary hours of work prescribed by 
this award. Where the said minimum rates of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed in this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

4. Clause 14.—Shifts: Delete subclause (2) of this 
clause and insert in lieu the following:— 

(2) (a) From 4 October 1988. a shift worker 
shall, in addition to his ordinary rate, be paid per 
shift of eight hours at the rate of S7.10 when on 
afternoon or night shift. 

(b) From 4 April 1989. a shift worker shall, in 
addition to his ordinary rate, be paid per shift of 
eight hours at the rate of $7.33 when on afternoon 
or night shift. 

5. Clause 20.—Special Rates and Provisions: Delete 
subclauses (1). (3). (4). (6). (7) and (8) of this clause and 
insert in lieu the following:— 

(1) Height Money — Tradesmen and welders 
engaged on the surface in the erection, repair and/ 
or maintenance of steel frame buildings, smoke 
stacks, bridges or similar structures at a height of 
15.5 metres or more above the netirest horizontal 
plane, shall be paid at the rate of $1.42 per shift 
extra. 

(3) Dirt Money — Workers employed on dirty 
work or in wet places shall be paid 29 cents per hour 
extra. 

Communicare and Others. 
No. 1515 of 1988. 

COMMISSIONER G.J. MARTIN. 
28th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Ms B. Fitzgerald on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 and having been satisfied that the 
State Wage Principles enunciated by a Commission in 
Court Session in General Order Matter No. 730 of 1988 
of the 9th day of September 1988 have been complied 
with, hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants" Award No. A16 of 1985 as varied be 
further varied in accordance with the following 
Schedule and that such variation shall have effect 
from the dates specified therein. 

(Sgd.)G.J. MARTIN. 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 18. — District Allowance: Delete this 

clause and insert in lieu: 

18. — District Allowance. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support: 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who relies on the employee for their main 
support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including defacto spouse. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bonafide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (6) of this clause: 
District: 

1. The area within a line commencing on 
the coast: thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin; thence to 
a point southeast at the junction of 
latitude 32 and longitude 119: thence 
south along longitude 119 to coast. 

2. That area within a line commencing on 
the south coast at longitude 119 then east 
along the coast to longitude 123; then 
north along longitude 123 to a point on 
latitude 30: thence west along latitude 30 
to the boundary of No. 1 District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of 
No. 2 District. 

4. The area within a line commencing on 
the coast at latitude 24: thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123; thence north to the 
intersection of latitude 26: thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Carnot Bay to the 
Northern Territory border. 

(3) An employee shall be paid a district 
allowance at the standard rate prescribed in 
Column II of subclause (6) of this clause, for the 
district in which the employee's headquarters is 
located. Provided that where the employee's 
headquarters are situated in a town or place 
specified in Column III of subclause (6) of this 
clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) 
of this clause. 

(4) An employee who has a dependant shall be 
paid double the district allowance prescribed by 
subclause (3) of this clause for the district, town, or 
place in which the employee's headquarters is 
located. 

(5) Where an employee has a partial dependant 
the total district allowance payable to the employee 
shall be the district allowance prescribed by 
subclause (3) of this clause plus an allowance 
equivalent to the difference between the rate of 
district or location allowance the partial 
dependant receives and the rate of district or 
location allowance the partial dependant would 
receive if he or she was employed in a full-time 
capacity under the award, agreement or other 
provision regulating the employment of the partial 
dependant. 

(6) The weekly rate of District Allowance 
payable to employees pursuant to subclause (3) of 
this clause shall be as follows: 

Column Column Column Column 
1 II III IV 

Districi SuuKlurd Lxccpiions to Rale 
Rale Standai'd Rale 

S per week. Town or Place S per week 
d 43.51) Nil Nil 
5 35.60 l-it/.roN Crossinc 47.00 

Halls Creek 
Turner Ri\cr Camp 
Nullaginc 
Liserinua (Camhaiiin) 44.50 
Marble^Bar 
Wiitenoom 
Kurraiha 41.00 
Port Hedland 30.00 

4 17.00 Warhurion Mission 4K.20 
Carnar\on 16.00 

11.50 Mcekatharra 17,00 
Mourn Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 N. 10 Kalgooriie 2.70 
Boulder 
Ravonstliorpe 10.70 
Norseman 
Salmon Gums 
Manel Loch 
Lspe ranee 

1 Nil Nil Nil 

(Note: In accordance with subclause (4) of this 
clause employees with dependants shall be entitled 
to double the rate of district allowance shown.) 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period 
of such leave, be paid the district allowance to 
which the employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than 
recreational leave), the employee shall only be paid 
district allowance for the period of such leave if the 
employee, dependants or partial dependants 
remain in the district in which the employee's 
headquarters is situated. 



(9) When an employee leaves his or her district on 
duty, payment of any district allowance to which 
the employee would ordinarily be entitled shall 
cease after the expiration of two weeks unless the 
employee's dependant/s or partial dependant/s 
remain in the district or as otherwise approved by 
the employer. 

(10) Except as provided in subclause (9) of this 
clause, a district allowance shall be paid to any 
employee ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or 
relieving expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no 
allowance is prescribed in subclause (6) of this 
clause, is required to travel or temporarily reside 
for any period in excess of one month in any 
district or districts in respect of which such 
allowance is so payable, the employee shall be paid 
for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3). (4) 
or (5) of this clause, for the district in which the 
employee spends the greater period of time. 

(12) When an employee is provided with free 
board and lodging by the employer or a Public 
Authority the allowance shall be reduced to two- 
thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part- 
time basis shall be entitled to district allowance on 
apro-rata basis. The allowance shall be determined 
by calculating the hours worked by the employee as 
a proportion of the full-time hours prescribed by 
the award under which the employee is employed. 
That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 
1st day of January 1989 was in receipt of a district 
allowance at a rate which was greater than the 
amount to which the employee is entitled under 
this clause shall have the difference reduced in 
accordance with the following: 

(a) As from the first pay period commencing 
on or after 1 April 1989 the difference 
shall be reduced by 50 per cent: and 

(b) As from the first pay period commencing 
onorafter 1 July 1989 payment shall be in 
accordance with tire employee's 
entitlement under this clause. 

(15) The rates expressed in subclause (6) of this 
clause shall be adjusted every 12 months ending on 
31 December in accordance with the official 
"Consumer Price Index" for Perth as published by 
the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from 
the beginning of the first pay period to commence 
on or after the 1st day of January each year. 

FARM EMPLOYEES' 
AWARD No. A19 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Australian Workers" Union. 

West Australian Branch. 
Industrial Union of Workers 

and 
David Blair and Others. 

No. 354 of 1989. 
Various Agriculture 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant 
and Ms C. Fitzgibbon on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Farm Employees' Award No. A19 of 
1984 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
'paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule. 

(3) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $ 10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

[L.S.] 
(Sgd.) G.G. HALLIWELL. 

Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September. 

1988. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Apprentices. 
7. Hours. 
8. Holidays and Annual Leave. 
9. Absence Through Sickness. 
10. Record of Wages. 
11. Bereavement Leave. 
12. Accommodation. 
13. Protective Clothing. 
14. Wages. 
15. First Aid Kit. 
16. Representative Interviewing Employees. 
17. Long Service Leave. 
18. Liberty to Apply. 

Schedule of Respondents. 

2. Clause 2A.—State Wage Principles — September 
1988: Insert new clause. 

2A.—State Wage Case Principles — 
September 1988. 

(1) It is a term of this Award that the Unions 
undertake, until 1 July 1989.nottopursueanyextra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 14.—Wages: Delete this clause and insert 
in lieu: 

14.—Wages. 
The following shall be the minimum weekly 

rates of wages payable to employees covered by this 
award:— 

Column Column 

(1) Adult Employees: 
Farm Hand 

(a) With less than 12 
months' experience 
in the industry 263.40 273.40 

(b) With 12 months' 
experience in the 
industry 265.50 275.50 

(c) General Farm Hand 267.40 277.40 
(d) Farm Tradesman 

(as defined) 279.60 289.60 
"Farm Tradesman" shall mean a farm hand who 
has satisfactorily completed the approved 
apprenticeship in "farming" or who has been 
issued with an approved trade certificate and 
provides proof satisfactory to the employer of 
such qualification or who has by other means 
achieved a standard of knowledge deemed by his 
employer as equivalent thereto and is appointed 
as such in writing by his employer. 

2075 

(2) Junior Employees — other than Apprentices: 
Percentage of the rate 

for a Farm Hand with less 
than 12 months' experience 

% 
15 years of age 45 
16 years of age 50 
17 years of age 55 
18 years of age 65 
19 years of age 75 
20 years of age 90 

(3) Casual Employees: A casual employee shall 
be paid 20 percentum in addition to the rates 
prescribed. 

(4) Apprentices: 
Percentage of weekly 

rate of wage for a 
Farm Tradesman 

% 
First year of service 47.5 
Second year of service 71.0 
Third year of service 90.3 

THE FRUIT GROWING AND FRUIT PACKING 
INDUSTRY AWARD No. 17 of 1979 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation Pursuant to 

Structural Efficiency Principle. 
The Australian Workers' Union. 

West Australian Branch 
Industrial Union of Workers 

and 
M.C. Armstrong and Others. 

No. 357 of 1989. 
Various Fruit Packing 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Booth on behalf of the applicant 
and Ms C. Fitzgibbon on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Fruit Growing and Fruit Packing 
Industry Award No. 17 of 1979— 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 
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be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule, 
be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.) G.G. HALLIWELL. 
Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Waae Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Under-Rate Workers. 
8. Junior Workers. 
9. First Aid Kit. 
10. Hours. 
11. Overtime (Fruit Packing only). 
12. Meal Break (Fruit Packing only). 
13. Absence Through Sickness. 
14. Bereavement Leave. 
15. Holidays and Annual Leave. 
16. Long Service Leave. 
17. General Provisions. 
18. District Allowance. 
19. Country Work. 
20. Record. 
21. Representative Interviewing Workers. 
22. Posting of Award and Union Notices. 
23. Board of Reference. 
24. Wages. 
24A. Minimum Wage — Adult Males and 

Females. 
25. Piecework. 

Schedule A — Respondents. 

2. Clause 2A. — State Wage Principles — September 
1988: Insert new clause: 

2A. — State Wage Case Principles — 
September 1988. 

(1) It is a term of this Award that the Unions 
undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer s labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 24. — Wages: Delete this clause and insert 
in lieu: 

24. — Wages. 
Adult Workers: The minimum rate of wages 

payable to a worker under this award shall be as 
follows— 

Rate Per Week 
Column Column 

A B 
$ $ 

(1) Fruit Packing and Sorting 
(a) Trainee Packer and 

Trainee Sorter 205.20 215.20 
(b) Competent Packer (as 

defined) and Sorter 216.60 226.60 
(c) Shed Hand 216.60 226.60 

(2) Fruit Growing and 
Packing 
(a) Orchard Hand 

(General) 216.60 226.60 
(b) Orchard Hand 

(Machine Operator) 225.10 235.10 
The following hourly rates shall apply to 

workers in this section for each hour worked in 
excess of 40 hours per week and not more than 
52 hours per week 
(a) Orchard Hand 

(General) 8.12 8.50 
(b) Orchard Hand 

(Machine Operator) 8.44 8.82 
The following hourly rates shall apply to 

workers in this section for each hour worked in 
excess of 52 hours per week. 
(a) Orchard Hand 

(General) 10.83 11.33 
(b) Orchard Hand 

(Machine Operator) 11.26 11.76 
(3) Junior Workers: Fruit Packing and Sorting 

or Fruit Growing and Picking wage per week or per 
hour as the case may be, expressed as a percentage 
of the appropriate adult classification rate. 

% 
Under 16 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(4) Casual Workers: 
(a) A casual worker shall be paid 20 per cent 

in addition to the rate prescribed in this 
clause for work performed. 

(b) A "Casual Worker" shall mean a worker 
who is engaged and paid as such. 

(5) For the purpose of this clause. 
A "Competent Packer" shall mean a worker who 

packs 500 bushels of apples per week of 40 
hours. 

4. Clause 24A. — Minimum Wage — Adult Males 
and Females: Delete this clause and insert in lieu: 

24A. — Minimum Wage. 
Notwithstanding the provisions of this award, 

no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $229.60 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less 
than $229.60. 
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Where the said minimum rae of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay. it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the employee is employed. 

GATE, FENCE AND FRAMES 
MANUFACTURING AWARD No. 24 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

Australasian Society of Engineers. Moulders 
and Foundry Workers Industrial Union 
of Workers. Western Australian Branch 

and 
Boral Cyclone Ltd and Others. 

No. 59 of 1989. 
Mechanical Tradesperson Metals Manufacturing 
— Special Class 

COMMISSIONER R.N. GEORGE. 
15th day of June 1989. 

Order. 
HAVING heard Ms D. Blasket on behalf of the 
Applicant and Mr M. Borlase on behalf of the 
Respondent, and by consent, the Commission being 
satisfied that the matter is consistent with the Principles 
enunciated in the State Wage Case — September 1988 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979. hereby orders — 

That the Gate. Fence and Frames Manufactur- 
ing Award No. 24 of 1971 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 
15th day of June 1989. 

(Sgd.) R.N.GEORGE. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—Definitions: Insert after subclause 

(13) Casual Workers a new subclause (14) Mechanical 
Tradesperson — Special Class in the following 
terms:— 

(14) "Mechanical Tradesperson — Special 
Class" means, subject to paragraph (c) of this 
subclause. a mechanical tradesperson who — 

(a) (i) is engaged in work on. or in connection 
with, fluid power circuitry, which work 
requires for its performance the 
standard of knowledge and skills 
referred to in subparagraphs (iii) and 
(iv) of this paragraph; and 

(ii) is able, where necessary and practic- 
able. to perform such work without 
supervision and to examine, diagnose 
and modify systems comprising inter- 
connected fluid power circuits; and 

(iii) has satisfactorily completed the 
following TAFE units: 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either — 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component 

Repair 85012 
or 
Pneumatic System Main- 

tenance (Industrial) 85010 
and 
Pneumatic System Control 

(Industrial) 85014 
or 

(iv) has. whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable to 
that which would be achieved under 
subparagraph (iii) of this paragraph or. 
in the case of a dispute, has been 
satisfactorily assessed and/or 
examined pursuant to the Fluid Power 
Exemptions Course detailed in 
paragraph (d) of this subclause; but 
does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the 
appropriate Technical College Trade 
Course. 

(b) For the purpose of this award an employee 
shall be deemed to be a Mechanical 
Tradesperson — Special Class only for the 
time during which the employee meets the 
foregoing conditions, unless — 

(i) that time exceeds 16 hours per week; 
or 

(ii) in the opinion of his/her employer, 
or in the event of disagreement in the 
opinionof the Board of Reference, 
that time is likely, during the course 
of employment, to exceed 16 hours 
per week on average. 

in which case the employee shall be 
classified as Mechanical Tradesperson — 
Special Class for as long as the employment 
continues on either of those bases. 

(c) For the purpose of this definition, 
employees who have completed courses in 
any other State shall, in the event of a 
dispute, submit their credentials for 
assessment by TAFE or be assessed in 
accordance with subparagraph (iv) of 
paragraph (a) of this subclause. 

(d) Fluid Power Exemptions Course: Course 
exemptions for Fluid Power Certificate 
Units can only be granted on completion of 
the TAFE divisional exam. However, class 
attendance exemptions may be granted for 
the following reasons: 

(i) Attending Short Vocational course 
(30 hours). This will exempt the 
student from the practical 
component of the course. However, 
the theory component can be 
completed by a 24 hour 
correspondence course with TAFE 
External Studies. 
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(ii) Students claiming exemption from 
the practical course requirements, 
due to their industrial skills, could 
obtain an exemption through a 
documented case presented by their 
employer. 
Full course accreditation can then be 
obtained by completing the 24 hour 
correspondence course with TAFE 
External Studies. 

(iii) Students without documented 
evidence may obtain a practical 
exemption through five hours of skill 
testing. These students, if successful, 
may then enter the correspondence 
mode to obtain full unit 
accreditation. 

(iv) Students who have claimed subject 
exemptions in the certificate of 
workshop technology can only gain 
an automatic exemption from the 
introductory units on full 
completion of the certificate. 

(e) For the purposes of this definition, "fluid 
power circuitry' involves Industrial 
Hydraulics and/or Industrial Pneumatics. 

2. Clause 23.—Supplementary Payment: In 
subclause (l)(a) insert after Tradesman' the new 
classification 'Mechanical Tradesman — Special Class' 
in the following terms — 

Mechanical Tradesperson — 
Special Class 38.00 

3. First Schedule — Wages: In subclause (1) insert 
the new classification 'Mechanical Tradesperson — 
Special Class' in the following terms — 

Mechanical Tradesperson — 
Special Class 347.50 

GOLF LINK AND BOWLING GREEN WORKERS 
AWARD No. 16 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Australian Workers' Union, 

West Australian Branch 
Industrial Union of Workers 

and 
Albany Bowling Club and Others. 

No. 352 of 1989. 
Greenkeeping Greenkeeping 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant 
and Ms C. Fitzgibbon on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until f July 1989 the Applicant will not pursue any extra 

claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Golf Link and Bowling Green Workers 
Award No. 16 of 1967 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be . varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior 
to the date of this Order by three per cent 
with effect from the 19th day of May 1989 
in accordance with the rates specified in 
the following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Meal Period. 
7. Overtime. 
8. Contract of Service. 
9. Casual Workers. 
10. Part-Time Workers. 
11. Under-Rate Workers. 
11 A. Junior Workers. 
12. Apprentices. 
13. Absence Through Sickness. 
14. Holidays and Annual Leave. 
15. Record. 
16. Representative Interviewing Workers. 
17. Board of Refererence. 
18. Long Service Leave. 
19. Higher Duties. 
20. General Conditions. 
21. Motor Vehicle Allowance. 
22. Fares and Travelling Time. 
23. Preference. 
24. Wages. 
24A. Minimum Wage — Adult Males and 

Females. 
25. Location Allowances. 
26. Bereavement Leave. 
27. Definitions. 

Schedule A — Respondents. 
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2. Clause 2A.—State Wage Principles — September 
1988: Insert new clause. 

2A.—State Wage Case Principles — 
September 1988. 

(1) It is a term of this Award that the Unions 
undertake, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employeron whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 24.—Wages: Delete this clause and insert 
in lieu: 

24.—Wages. 
The following shall be the minimum rates of 

wages payable to workers covered by this award. 
Classification Rate Per Week 

Column Column 
A B 
S $ 

Adult Workers 
Greenkeeper 334.20 344.20 
Assistant Greenkeeper 269.20 279.20 
Groundsman first six 

months experience 261.80 271.80 
Groundsman thereafter 265.90 275.90 
Operator of Power 

Mower 269.10 279.10 
(2) Junior Workers (Percentage 

Groundsman "Thereafter" Rate). 

Under 16 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Apprentices (Percentage 
Rate). 

9U 
' Greenkeeper's 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Leading Hands (Greenkeeper): In addition 
to the appropriate rate prescribed in 
subclause(l) of this clause a Leading Hand 
shall be paid:— 

$ 
(a) If placed in charge of up to 

three other workers 
including at least one 
other Greenkeeper 6.60 

(b) If placed in charge of more 
than three other workers 
including at least one 
other Greenkeeper 14.60 

GOVERNMENT WATER SUPPLY (KALGOORLIE 
PIPELINE) AWARD No. A15 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Water Authority of Western Australia. 
No. 593 of 1989. 

Various Water Supply 
SENIOR COMMISSIONER G.G. HALLIWELL 

19th day of June 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr B. Arlowon behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981.be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginningof the first pay 
period commencing on or after the 20th day of 
December 1988. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 14. — Travelling Time and Allowances: 

Delete subclause (1) of this clause and insert the 
following in lieu: 

(1) The following allowances shall be made by 
employers to compensate for fares and travelling 
time to and from the place of work incurred by 
employees: 

(a) In respect of work carried out from an 
employer's depot: An allowance of $8.70 
per day shall apply to all work located 
within a radius of 50 kilometres of the 
main post office in the town in which the 
depot is situated. 

(b) Where an employee travels daily to a job 
outside the radial area mentioned in 
paragraph (a) hereof he shall be paid at 
the ordinary hourly "on site" rate 
calculated to the next quarter of an hour, 
with a minimum payment as for one half 
hour for each return journey for any time 
outside ordinary working hours 
reasonably spent in travelling daily from 
the designated kilometre radius to a job 
and returning to that radius in addition to 
the allowance prescribed in paragraph (a) 
of subclause (1) hereof, plus any expenses 
necessarily and reasonably incurred in so 
travelling outside such radius, provided 
that where an employee uses his own 
vehicle such expenses shall be paid at the 
rate of 25 cents per kilometre travelled 
outside such radius. 
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GRAIN HANDLING (MAINTENANCE WORKERS) 
AWARD No. C477 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 23.—Application for an Order. 
Co-Operative Bulk Handling Ltd 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and Another. 
No. 659 of 1989. 

Maintenance Workers Grain Handling 
COMMISSIONER J.F. GREGOR. 

16th day of May 1989. 

Order. 
HAVING heard Mr M.P. Sandy on behalf of the 
Applicant and Mr R.G. Krygsman on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

(1) That Order No. C205 of 1986 dated 18 
February 1987, be, and is hereby cancelled; 

(2) That notwithstanding the provisions of the 
Grain Handling (Maintenance Workers) 
Award No. C477 of 1979 the order in the terms 
of the following Schedule shall apply with 
respect to the maintenance workers employed 
at the Albany Grain Terminal, on and from 
the date hereof. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
(1) Manning Levels: The manning levels have been 

established on the basis of what is considered 
appropriate for the purposes of: 

(a) The safety of all employees at the Albany 
Terminal including Electricians. Mechanical 
Fitters. Terminal Maintenance Workers, the 
Painter and the Apprentice. 

(b) The Company's current requirements 
regarding maintenance of plant, equipment 
etc. 

(c) Breakdowns which prevent operations from 
being carried out at particular times which 
may occur in the course of operating the 
terminal. 

(2) Minimum Manning Levels for Shift Work. 
(a) Peak period (e.g. grain receival period during a 

large harvest): When receivals are at a peak 
and three shifts are implemented for 
Maintenance Workers only or Maintenance 
Workers and Plant Operators etc.:— 

(i) Night Shift: One Electrician, one Fitter 
and one Offsider. 

(ii) Evening Shift: One Electrician, one 
Fitter and two Offsiders. 

(iii) Day Shift: Balance of permanent 
Maintenance Workers. (Including the 
Senior Tradesmen.) 

(b) Off Peak (i.e.. in circumstances other than 
those prescribed for peak periods). 

(i) Evening Shift: One Electrician, one 
Fitter and two Offsiders. 

(ii) Day Shift: Balance of permanent 
Maintenance Workers. (Including the 
Senior Tradesmen.) 

(3) Shift Work for Maintenance: (At time such 
employees shall be required to perform duties 
associated with operations): 

Two Electricians, two Fitters and two Offsiders. 
(4) Shift Loadings: Shift loading except in so far as 

they may be amended by order of the Commission, the 
provisions of subclause (4) of Clause 12 of the Award (as 
amended in Matter No. C493 of 1984) shall apply to the 
letter. 

(5) Overtime. 
(a) Weekend: One Electrician, one Fitter and one 

Offsider. 
(b) Monday to Friday Inclusive: One Electrician, 

one Fitter and one Offsider. Provided 
that:— 

(i) In the event of multiple operations 
being performed on overtime (e.g. 
shipping. rail discharge, grain 
receivals. etc.):— 

One Electrician, one Fitter and two 
Offsiders. 

(ii) Where turning operations on two or 
less "lines" occurs in addition to the 
performance of another function (e.g. 
shipping, rail discharge etc.) that other 
function(s) shall be deemed not to be a 
multiple operation. 

(6) Overtime — Monday to Friday Inclusive: Where 
overtime is to be worked for two or less shifts per week in 
a week, the above overtime provision shall apply. 
Where the above operations are to be performed on 
more than two shifts, in any one week, shift work shall 
be implemented, provided that by mutual agreement 
between the parties overtime may continue beyond two 
shifts. 

(7) Job Guarantees. 
(a) (i) The Company gives an undertaking that 

there will be no retrenchments/ 
redundancies for permanent Mainten- 
ance Workers at the Albany Grain 
Terminal. 

(ii) Termination of employment in respect of 
any of the current permanent Mainten- 
ance Workers at Albany would only occur 
through mutual convenience or in the 
case of disciplinary action. 

(iii) The Company gives an undertaking that 
for a period of two years from 8 May 1986. 
there will be no reduction in the number 
of Maintenance Workers positions at the 
Albany Terminal. If such a reduction 
were to take place in the future, the 
Company would provide six months' 
notice of its intention to do so to the 
Union/Unions concerned prior to the 
reduction being actually put into effect. 

(b) Provided that the above positions may change 
due to circumstances and exigencies beyond 
the Company's control, e.g. the state of the 
Australian and/or World grain trade, drought 
and other acts of God. 

(8) Safety: The Company gives the following 
assurances on safety for the work being conducted on 
overtime and shift work: 

(a) When a Tradesperson is working in isolated 
and/or potentially dangerous circumstances, 
he/she shall be accompanied by an Offsider 
(although there must be a genuine concern for 
the safety/necessity for an Offsider to 
accompany the Tradesperson). 
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(b) In the event that an Offsider is assisting a 
Tradesperson in accordance with the above 
safety undertaking and the other 
Tradesperson. also in accordance with the 
above safety undertaking, requires the 
assistance of the Offsider. then the Terminal 
Superintendent (or other Officer designated 
by him) shall give precedence to one of the 
Tradespersons and the other Tradesperson 
shall cease work on such duties and perform 
others as directed until the Offsider is again 
available. 

(3) be varied by increasing supplementary 
payments applicable immediately prior 
to the date of this Order by three per cent 
with effect from the 19th day of May 1989 
in accordance with the rates specified in 
the following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.)G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

THE HORTICULTURAL (NURSERY) INDUSTRY 
AWARD No. A30 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation Pursuant to 

Structural Efficiency Principle. 
The Australian Workers' Union. 

West Australian Branch 
Industrial Union of Workers 

and 
Adrian's Nurserys and Others. 

No. 353 of 1989. 
Various Horticulture 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Booth on behalf of the applicant 
and Ms C. Fitzgibbon on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Horticultural (Nursery) Industry 
Award No. A30 of 1980 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Location Allowance. 
7. Contract of Service. 
8. Casual Employees. 
9. Part-Time Employees. 
10. Hours. 
11. Meal Period. 
12. Overtime. 
13. Breakdowns. 
14. Absence Through Sickness. 
15. Holidays and Annual Leave. 
16. Record. 
17. Representative Interviewing Employee 
18. Under-Rate Employees. 
19. First Aid. 
20. Long Service Leave. 
21. Bereavement Leave. 
22. Apprentices. 
23. General Provisions. 
24. Liberty to Apply. 
25. Maternity Leave. 

Schedule of Respondents. 
2. Clause 2A. — State Wage Principles — September 

1988: Insert new clause. 
2A. — State Wage Case Principles — 

September 1988. 
(1) It is a term of this Award that the Unions 

undertake, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 
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. Clause 5. — Wages: Delete this clause and insert in 

5. — Wages. 
The total minimum rate of wage payable to 

employees covered by this award shall be as 
follows. 

Column A Column B 
S • S 

(I) Adult Employees: 
(a) Horticultural Tradesperson 

(Nursery) shall mean an 
employee who has successfully 
completed a recognised 
apprenticeship in branch or 
branches of the Horticulture 
Trade and who produces prool' 
satisfactory to the employer of 
such qualification or who has by 
other means achieved a standard 
of knowledge deemed by the 
employer as comparable thereto 
anil is appointed in writing as 
such by the employer .134.50 344.50 

(b) Nursery Person (not being a 
Nurseryhand) being an 
employee, other than a Qualified 
Horticultural Tradesperson who 
is thoroughly conversant with 
nursery practices and whose 
duties include pruning, grafting, 
budding, layering and seed 
sowing in addition to any other 
duties that person ma) be 
required to perform 2H5.30 295.30 

(c) Garden Centre attendant means 
an employee who is thoroughly 
conversant with nursery 
practices, whose duties include 
advising and attending to 
customers as required 290.70 3{X).70 

(d) Nurseryhand being an employee, 
whose duties include the potting, 
packing and setting out of plants 
the handling of seedlings, the 
packing of flowers, the collecting 
of stock for orders and the 
carrying out of and assistance in 
the general maintenance of the 
Nursery, including the operation 
of tractors, hoes and similar 
mechanical plant 268.40 278.40 

HOSPITAL EMPLOYEES' (PERTH DENTAL 
HOSPITAL) AWARD No. 4 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Board of Management. Perth Dental Hospital. 
No. 304 of 1989. 

Various Health and Welfare 
COMMISSIONER J.A. NEGUS 

1st day of June 1989. 

HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr B. Duplock on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Employees' (Perth Dental 
Hospital) Award No. 4 of 1970 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
15th day of March 1989. 

(Sgd.)J.A. NEGUS. 
[L.S.I Commissioner. 

(2) Junior Employees: (Wage per week 
expressed as a percentage of the "Nurseryhands" 
rate). 

% 
Under 16 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(3) Leading Hands: In addition to the 
appropriate rate prescribed in subclause (1) or (2) 
of this clause a leading hand shall be paid— 

$ 
(a) In charge of not less than three 

and not more than 10 other 
employees 14.60 

(b) In charge of more than 10 and 
not more than 20 other 
employees 22.50 

(c) In charge of more than 20 
other employees 28.90 

Schedule. 
Clause 5. — Definitions: Delete subclause (1) of this 

clause and insert the following in lieu thereof: 
(1) "Dental Technician Advanced" means an 

adult employee: 
(a) who has had at least four years' 

experience as a dental technician other 
than as an apprentice or who has had 
training deemed by his/her employer to 
be equivalent thereto: and 

(b) who is engaged in all aspects of crown and 
bridge work, or cast metal dentures, or 
orthodontics or advanced complete and 
partial denture construction; and 

(c) who has satisfied the employer by a trade 
test (set by the Hospital and comprising 
both practical and theoretical 
components) that he/she possesses 
particular skills in the field in which he/ 
she desires advancement. 

(4) Apprentices shall be paid the following 
percentage amount of the Horticultural 
Tradespersons rate. 

4 Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
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IRON ORE PRODUCTION AND PROCESSING 
(BMP MINERALS LTD) 
AWARD No. 22 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

BMP Minerals Ltd. 
No. 838 of 1988. 

Various Classifications Mining — Iron Ore 
COMMISSIONER J.F. GREGOR. 

12th day of May 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, the Australasian Society of 
Engineers, Moulders and Foundry Workers. Industrial 
Union of Workers. Western Australian Branch, the 
Transport Workers' Union of Australia. Industrial 
Union of Workers. Western Australian Branch and the 
Construction. Mining and Energy Workers' Union of 
Australia. Western Australian Branch; Ms J.M. Bailey 
on behalf of the Operative Painters' and Decorators' 
Union of Australia. West Australian Branch. Union of 
Workers and the Plumbers and Gasfitters Employees' 
Union of Australia. West Australian Branch, Industrial 
Union of Workers; Mr M. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Mr M.C. Hall on 
behalf of the Australian Workers' Union, West 
Australian Branch. Industrial Union of Workers and 
Mr R. Woodward on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicants will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles, and with the 
consent of the parties, hereby order — 

That the Iron Ore Production and Processing 
(BHP Minerals Ltd) Award No. 22 of 1981 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of para- 
graph 4 of the General Order No. 730 of 
1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 3 October 1988 in accord- 
ance with the rates specified in Column A 
of the following Schedule. 

(3) be varied by increasing allowances 
including those which relate to shift work 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 3 October 1988 in accord- 
ance with the rates specified in the 
following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from 3 April 1989 in accordance with 
the rates specified in Column B of the 
following Schedule. 

(5) be further varied by increasing shift 
allowances resulting from the increase 
specified in paragraph (3) of this Order by 
an amount proportional to the flat $10.00 
per week increase provided under 
paragraph (4) of this Order in accord- 
ance with the rates specified in the 
following Schedule. 

(6) by increasing service payments by 5.3 per 
cent on and from 3 October 1988 to 
correct a deficiency arising from failure to 
amend the said payments following the 
issue of federal Order No. 261 of 1986. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Overtime. 

(A) Subclause (3)(d)(ii) delete $3.34 wherever it 
appears and replace with $3.44. 

(B) Subclause (3)(e)(ii) delete $3.34 and replace 
with $3.44. 

2. Clause 13.—Shift Work: Subclause (3)(a)(i) delete 
69 cents and replace with 71 cents. Subclause (3)(a)(ii) 
delete 74 cents and replace with 76 cents. 

3. Clause 16.—Mess Personnel. 
(A) Subclause (4) delete 50 cents. $1.00 and 55 

cents and replace with 52 cents. $1.03 and 57 
cents respectively. 

(B) Subclause (5) delete $2.08 and replace with 
$2.14. 

4. Clause 27.—District Allowance: Subclause (1) 
delete $6.00 and replace with $6.18. 

5. Clause 33.—Special Rates and Provisions: Delete 
this clause and insert in lieu the following:— 

33.—Special Rates and Provisions. 
(1) Building Trades. 

(a) A worker, employed on the following 
work, shall, whilst so employed, be paid 
the rate stipulated below in addition to 
the prescribed rate — 

(i) Engaged in excessively dirty work 
which is likely to render the worker 
or his clothes dirtier than the 
normal run of work (with a 
minimum payment as for four 
hours when employed on such 
work) shall receive 29 cents per 
hour. 

(ii) Working on a boat-type or swing- 
ing scaffold shall be paid $1.86 for 
the first four hours or part thereof 
and 36 cents for each hour 
thereafter or on any day in 
addition to the rates otherwise 
prescribed in this award. 

(iii) Working in dust-laden atmos- 
phere in carpenters' and joiners' 
shops where dust extractors are 
not provided or in such atmos- 
phere caused by the use of 
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materials for insulating, deafening 
or pugging work (as for instance 
pumice, charcoal, silicote of cotton 
or any other substitute or from 
earth works) shall receive 29 cents 
per hour. 

(iv) Working in any confined space in 
and around a building shall be 
paid 37 cents per hour or part 
thereof in addition to the rates 
otherwise prescribed in this award. 
"Confined space" means one the 
dimensions of which are such that 
the workman must work in an 
unusually stooped or where con- 
finement within a limited space is 
productive of unusual discomfort 
to him. 

(v) Handling charcoal, pumice, gran- 
ulated cork, silicote of cotton, 
insulwood. slag wool or other 
recognised insulating material of a' 
like nature or working in the 
immediate vicinity so as to be 
affected by the use thereof shall be 
paid 37 cents per hour or part 
thereof and shall, where the case 
requires, include any allowance 
which would otherwise be payable 
under subparagraph (iii). 

(vi) Engaged on repairs to roofs shall 
be paid 37 cents per hour or part 
thereof. 

(vii) Engaged in repairs to sewers shall 
receive 29 cents per hour. 

(viii) Working with an explosive 
powered tool will be paid at the 
rate of 14 cents per hour in 
addition to rates prescribed else- 
where in this Award. 

(b) Painting. 
(i) No surface painted with lead paint 

shall be rubbed down or scraped 
with a dry process. 

(ii) No paint brush shall exceed 127 
millimetres in width and no 
kalsomine brush shall exceed 278 
millimetres in width. 

(iii) No worker shall be permitted to 
have a meal in any paint shop or 
place where paint is stored or 
used. 

(iv) Lead paint shall not be applied by 
spray to the interior to any 
building. 

(v) All workers (including appren- 
tices) applying paint by spraying 
shall be provided with overalls 
and head covering and respira- 
tors. 

(vi) Where from the nature of the paint 
or substance used in spraying a 
respirator would be of little or no 
practical use in preventing the 
absorption of fumes or materials 
from substances used by a worker 
in spray painting, the worker shall 
be paid a special allowance of 66 
cents per day. 

(vii) Water and soap shall be provided 
by the employer in each shop or on 
each job for the use of painters. 

(c) Grinding Facilities: The employer shall 
provide adequate facilities for the 
employees to grind tools and workers 
shall be allowed time to use those 
facilities whenever reasonably 
necessary. 

(2) Metal and Electrical Trades. 
(a) Height Money: A worker shall be paid an 

allowance of $1.42 for each day on which 
he works at a height ofl5.2metresormore 
above the nearest horizontal plane, but 
this provision does not apply to linesmen, 
nor to riggers and splicers on ships or 
buildings. 

(b) Dirty Work: A worker shall be paid an 
allowance of 28 cents per hour when 
engaged on work of an unusually dirty 
nature whereby clothes are necessarily 
soiled or damaged or boots are damaged 
by the nature of the work done. 

(c) Tradesmen and their assistants engaged 
in repairs to all ore handling equipment, 
machinery or plant in the quarry shall 
whilst so engaged, be paid an allowance 
of 48 cents per hour when other special 
rates in this clause do not apply for such 
work. 

(d) Diesel Engine Ships: The provisions of 
paragraph (b) of this subclause and 
paragraph (d) of subclause (3) of this 
clause do not apply to a worker when he is 
engaged on work below the floor plates in 
diesel engine ships, but he shall be paid 
an allowance of 49 cents per hour whilst 
so engaged. 

(e) The work of anelectrical fittershall not be 
tested by a worker of a lower grade. 

(f) Electric Shovels. 
(i) Boilermakers engaged on the 

repair of centre gudgeon pin 
casings where the job is per- 
formed in situ within the pit 
service area and where the job is 
preheated shall be paid at the rate 
of time and one half the rate pre- 
scribed in Clause 35 whilst so 
engaged; 

(ii) Where that work is performed 
during overtime hours, half time 
extra will be added to the 
appropriate overtime rate for each 
hour worked; 

(iii) Electrical and metal tradesmen 
and their assistants engaged on 
repair or maintenance of the high 
voltage sliprings located in the 
carbody of an electric shovel shall 
be paid at one and a half times the 
rates prescribed in Clause 35 
whilst so engaged; and 

(iv) Where that work is performed 
during overtime hours half time 
extra will be added to the 
appropriate rate for each hour 
worked. 

(g) Electrical workers, other than linesmen, 
who are required to work on poles and 
above the ground shall be paid an allow- 
ance of $ 1.48 per day for each day or pro- 
portion of such day so worked. Workers 
receiving this allowance shall not be 
entitled to the provisions of subclause 
(2)(a) at the same time. 
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(h) Where a boilermaker is required to wear a 
full suit of protective clothing in the 
performance of particular work, such 
person shall be paid a special rate of 48 
cents per hour in addition to the normal 
rate when so occupied. 

(3) General. 
(a) A worker who is required to work from a 

ladder shall be provided with an assistant 
on the ground where it is reasonably 
necessary for the worker's safety. 

(b) A worker engaged on work involving the 
opening up of house drains or waste pipes 
or on work involving the cleaning of 
blockage or for any other purpose 
including maintenance or work involving 
the cleaning out of septic tanks or dry 
wells, shall be paid an allowance of 28 
cents per hour with a minimum of $2.85 
per day in addition to the prescribed rate 
whilst so employed. 

(c) (i) Any worker who is required to work 
in a dust-laden atmosphere on or in 
the vicinity of ore handling or crush- 
ing equipment shall be paid an 
allowance of 19 cents per hour with a 
minimum payment as for four hours 
in any shift to which this subpara- 
graph applies. 

(ii) Payment of a disabilities allowance 
or dirty work allowance under any 
provision of this award shall not be 
made in addition to the allowance 
prescribed in subparagraph (i)ofthis 
paragraph except to the extent that 
any such allowance would exceed 
the payment herein prescribed. 

(d) (i) Confined Space: A worker shall be 
paid an allowance of 31 cents per 
hour when because of the dimen- 
sions of the compartment or space in 
which he is working, he is required to 
work in a stooped or otherwise 
cramped position or without proper 
ventilation, but this paragraph does 
not apply to any worker to whom 
subclause (1) of this clause applies, 

(ii) Enclosed Chutes: Employees who 
are required to work in enclosed 
chutes shall be paid 85 cents per hour 
for the time so occupied in lieu of any 
other special payments specified in 
this clause. 

(e) Toxic Substances. 
(i) A worker required to use toxic 

substances or materials of a like 
nature shall be informed by the 
employer of the health hazards 
involved and instructed in the 
correct and necessary safeguards 
which must be observed in the use 
of such substances or materials. 

(ii) A worker using such materials will 
be provided with and use all safe- 
guards as are required by the 
appropriate Government Author- 
ity or in the absence of such 
requirement such safeguards as 
are determined by a competent 
authority or persons chosen by the 
Union and the employer. 

(iii) A worker using toxic substances or 
materials of a like nature shall be 
paid 37 cents per hour extra. 
Workers working in close prox- 
imity to workers so engaged shall 
be paid 29 cents per hour extra. 

(iv) For the purpose of this subclause 
all materials which include or 
require the addition of a catalyst 
hardener and reactive additives or 
two pack catalyst system shall be 
deemed to be materials of a like 
nature. 

(f) Supply of Tools and Protective Equip- 
ment. 

(i) The employer shall have available 
a sufficient supply of protective 
equipment [as for example — 
helmets, hand screens, goggles 
(including anti-flash goggles), 
glasses, gloves, mitts, aprons, 
sleeves, leggings, gumboots. ear 
protectors, waterproof clothing or 
other efficient substitutes thereof] 
for use by his workers when en- 
gaged on work for which some 
protective equipment is reason- 
ably necessary. It shall be a 
defence by an employer charged 
with a breach of this subclause if 
he proves that he was unable to 
obtain either the item of equip- 
ment. the subject of the charge, or a 
suitable substitute. 

(ii) Every worker shall sign an 
acknowledgment on receipt of any 
article of protective equipment 
and shall return same to the 
employer when he has finished 
using it or on leaving his employ- 
ment. 

(iii) No worker shall lend another 
worker any such article of pro- 
tective equipment issued to such 
first mentioned worker and if the 
same are lent, both the lender and 
the borrower shall be held res- 
ponsible. 

(iv) Before helmets, goggles, glasses or 
gloves or any such substitute 
which have been used by a worker 
are re-issued by the employer to 
another worker they shall be 
effectively sterilised. 

(v) During the time any article of 
protective equipment or hand tool 
is on issue to the worker, he shall 
be responsible for any loss or 
damage thereto, fair wear and tear 
attributable to ordinary use ex- 
cepted. but he shall not be respons- 
ible for any loss attributable to the 
employer's failure to provide 
adequate lock-up facilities. 

(g) Safety Footwear. 
(i) Each worker shall be issued free of 

charge with two pairs of safety 
footwear during each year of 
service. 

(ii) A worker who requires more than 
two pairs of safety footwear in any 
year may purchase such addi- 
tional footwear at cost price to the 
employer. 
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(iii) Safety footwear shall be worn 
during all times of duty. 

(h) (i) Each worker shall be issued free of 
charge with three sets of working 
attire during each year of service. 

(ii) Working attire shall consist of: 
— shirt and shorts, or 
— shirt and trousers, or 
— overalls, or 
— other appropriate working 

attire where the worker is a 
female. 

(iii) The brand and quality of working 
attire shall be nominated by the 
employer. 

(iv) A working jacket will be provided 
on a personal basis and will be 
replaced upon receipt by the 
employer of the original issue 
when, because of wear and tear it 
no longer fulfills its purpose. 

(i) A worker required to work in a power 
station shall, in addition to any other 
allowance prescribed in this clause 
receive an allowance of 48 cents per hour 
for each hour worked. 

(j) A worker who is required to work in or 
handle raw sewage shall, in addition to 
any other allowance to which he is 
entitled under any other subclause of this 
clause, be paid $2.63 per day which shall, 
where the case requires, include any 
allowance which would otherwise be 
payable under paragraph (b) of this 
subclause. A worker qualifies for 
payment under this paragraph on any 
day on which he carries out work on large 
sewage collection tanks or on other 
pumps connected thereto. 

(k) Hiab Hoist. 
(i) Subject to the provisions of sub- 

paragraph (ii) an employee, other 
than a crane operator, who holds 
the appropriate certificate of 
competency and who is required 
by the employer to operate a Hiab 
Hoist shall, in addition to any 
other entitlement, be paid an 
allowance of $2.56 per week. 

(ii) A motor vehicle driver who holds 
the appropriate certificate of 
competency and who drives a 
vehicle equipped with a Hiab 
Hoist which he is required to 
operate shall, in addition to any 
other entitlement, be paid an 
allowance of $7.16 per week. 

. (iii) The allowances prescribed above 
shall continue to be paid as a flat 
rate weekly entitlement to the 
employee unless and until he is 
advised by the employer that he is 
no longer required to operate the 
Hiab Hoist. 

(1) A .worker shall be paid an allowance of 48 
cents per hour while working on or about 
the Aggregate Plant. This allowance shall 
be in lieu of any other allowance 
prescribed in this clause which would 
otherwise be payable. 

(m) Fire departmentpersonnel will receive an 
allowance of 68 cents per hour for all 
hours worked. Such allowance is payable 
while the employer requires fire 
department personnel to carry paging 
devices and attend all emergency calls 
while they are on site. In addition 
recipients of such allowance will relieve 
the Fire Officer for short periods without 
payment of any additional allowance, 

(n) Percussions Tools: A worker shall be paid 
an allowance of 14 cents per hour when 
working a pneumatic rivetter of the 
percussion type and other pneumatic 
tools of the percussion type, 

(o) A worker who is required to couple, 
uncouple and move pipes, pumps, 
pontoons, and equipment associated 
with pit de-watering and who in the 
performance of such work has his 
clothing excessively soiled by muddy 
water shall receive an allowance of 49 
cents per hour for all hours involved in 
such work. 

(p) Any dispute that may arise as to the 
application of any of the foregoing 
special rates and provisions shall be 
determined by the Industrial 
Commission. 

6. Clause 35.—Wages: Delete this clause and insert 
in lieu the following — 

The following shall be the minimum wages 
payable to workers bound by this Award. 

From From 
03/10/88 03/04/89 

Adult Wage Per Week $ $ 
(a) Quarrying. Crushing. 

Storage and Loading 
Drill Bit Sharpener 342.90 352.90 

Tractor. Front End 
Loader. Grader. Scraper. 
Dozer Operator/Driver 
and Backhoe Operator 

Up to 15 blip 351.80 361.80 
More than 15 and up 

to 50 bhp 353.80 363.80 
More than 50 and up 

to 100 bhp. 367.20 377.20 
More than 100 and 

up to 250 bhp 371.30 381.30 
More than 250 and 

up to 500 bhp 389.80 399.80 
More than 500 bhp 397.40 407.40 
Mine grader operator 389.80 399.80 

Heavy Duty Ore and 
Mullock Truck 

50 tonnes capacity 369.60 379.60 
More than 50 tonnes 

capacity 382.10 392.10 
Laboratory assistant 367.20 377.20 
Laboratory sample 

preparer 348.40 358.40 
Laboratory sampler 338.30 348.30 

Machine Drillman 
Grade 1 389.80 399.80 
Grade 2 364.60 374.60 
Grade 3 353.80 363.80 

Ore Handling Equipment 
Operator 

Grade 1 367.20 377.20 
Grade 2 346.90 356.90 
Grade 3 338.30 348.30 
Powder Monkey 373.30 383.30 
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From From 
03/10/88 03/04/89 

S $ 
Shovel Driver 

41/2 cubic yards and 
not more than 
seven cubic yards 

Over seven cubic 
yards 

Shovel greaser 

(b) Mess Personnel and 
Township and Plant 
Services 
Chief Cook appointed 

as such: A chief cook 
shall be paid the wage 
rate of a qualified 
cook plus the approp- 
riate leading hand's 
allowance. 
Qualified cook 
Cook — other 
Cook's offsider 
Kitchen hand 
Mess attendant 
Gardener (appointed 

as such) 
Janitor 
Swimming Pool 

Attendant 
First Aid Attendant 

(c) Maintenance 

389.80 

403.80 
342.90 

man's or Linesman's 
assistant 

Welder first class 
Sheet metal worker 
Panel beater 
Lube bay serviceman 
Vehicle tyre fitter 
Belt Repairer — 

appointed as such 
Heavy equipment tyre 

fitter 

Mechanical Handling 
Equipment 
Forklift driver (lifting 
capacity) 

Not more than 
10 000 lb 

More than 10 000 lb 

413.80 
352.90 

Automotive Electrical 
Fitter 407.30 417.30 

Carpenter 407.30 417.30 
Electrical Fitter 407.30 417.30 
Electrical Installer 407.30 417.30 
Electrician — Special 

Class 436.40 446.40 
Electrician — Trades- 

man Electronics 427.80 437.80 
Fitter, fitter and turner 407.30 417.30 
Fitter — refrigeration 407.30 417.30 
Instrument maker 

and/or repairer 425.90 435.90 
Machinist first class 

(engineering) 407.30 417.30 
Motor Mechanic 407.30 417.30 
Painter 407.30 417.30 
Plumber 407.30 417.30 
Tradesman — boiler- 

making 407.30 417.30 
Tradesman — steel 

construction 407.30 417.30 
Electrician's Trades- 

Crane Drivers 
Restricted ticket 362.50 
Unrestricted ticket 403.80 

Motor Vehicle Drivers 
(capacity) 

Up to two tonnes 351.70 
More than two tonnes 

and up to five 
tonnes capacity 357.40 

More than five tonnes 
and up to 10 tonnes 
capacity 364.60 

More than 10 tonnes 369.60 
Up to 20 seater bus 351.70 
More than 20 seater 

bus 369.60 
Articulated Truck Driver 

10 tonnes capacity or 
less 380.20 

More than 10 tonnes 
capacity 384.40 

Water Truck Driver 
10 tonnes capacity or 

less 380.20 
More than 10 tonnes 

capacity 384.40 
Garbage collector 

driver 369.60 
Double articulated 

truck driver 388.50 
Machinery float driver 395.30 

Engine Driver 
Driver of suction gear or 

other internal com- 
bustion engines — 
250 bhp or over 
(including allowances) 403.80 

Power house greaser 342.90 
Miscellaneous 
Labourer not elsewhere 

included 330.10 
Storeman. Grade I 366.70 
Storeman. Grade II 357.90 
Storeman. Grade III 345.20 
Workers loading and/or 

unloading vessels 
including into wharf 
sheds — not including 
iron ore 336.80 

Leading Hand 
(In addition to the 

appropriate margin 
prescribed in this 
clause a leading hand 
shall be paid:—) 

(i) If placed in charge of not less 
than two and not more than 
five other workers: or if 
otherwise appointed as 
such — 

(ii) If placed in charge of six and 
not more than 10 other 
workers, or if otherwise 
appointed as such — 

(iii) If placed in charge of six and 
not more than 20 other 
workers or if otherwise 
appointed as such — 
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(iv) If placed in charge of more 
than 20 other workers, or if 
otherwise appointed as 
such — $29.40 

Acting Foreman — A worker 
appointed acting foreman, 
shall be paid in addition to 
the appropriate margin for his 
classification prescribed in 
this subclause $34.40 

(h) A mobile plant operator/driver who is 
appointed to train heavey mobile equipment 
operators/drivers (i.e. dozer, front end loader, 
scraper, grader, forklift. or ore and mullock 
truck) shall for the time spent in such training 
be paid a margin of $9.10 per week in addition 
to the appropriate margin for his classifica- 
tion. 

(i) Apprentices — (wages per week): An 
apprentice shall be paid a percentage of the 
fitter's award rate in accordance with the 
following scale:— 

Five Year Term % 
First year 45 
Second year 55 
Third year 65 
Fourth year 85 
Fifth year 95 

Four Year Term 
First year 50 
Second year 65 
Third year 85 
Fourth year 95 

Three and a Half Year Term 
first six months 50 
Next year 65 
Next following year 85 
Final year 95 

Three Year Term 
First year 60 
Second year 85 
Third year 95 

Note: Wherever Clause 35.—Wages is 
referred to elsewhere in this Award, it means 
the above sections of the wages Clause 35(a) 
to 35(i) only. 

(i) In addition to the appropriate wage, 
apprentices shall receive the following 
percentage of the district allowance where 
applicable:— 

First Year Term % 
First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 

Four Year Term 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 

Three and a Half Year Term 
First six months 40 
Next year 72 
Next following year 95 
Final year 100 

Three Year Term 
First year 50 
Second Year 95 
Third year 100 

(j) Tool Allowances. 
(i) The tool allowance shall be payable 

as an all purpose amount at the rate 
of $8.30 per week to all mechanical, 
electrical tradesmen and building 
tradesmen. 

(ii) This allowance includes an amount 
for the purpose of enabling the 
workers to insure their tools against 
loss or damage by theft or fire. This 
allowance shall not be paid where 
the employer supplies the workers 
with all necessary tools kept in 
suitable condition for the 
performance of his work. A worker 
who fails to provide all such tools 
when required shall be guilty of 
breach of this Award and shall not be 
entitled to the tool allowance 
prescribed above until he complies 
with this provision. 

(k) Construction Allowance: A disabilities 
allowance of $5.35 per week shall be paid to 
workers when employed on construction 
work. This allowance does not apply to 
workers employed in a shop. 

(1) Casual Workers: A casual worker shall be 
paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class of 
work. 

(m) Shift Tradesman: A "shift tradesman" (as 
defined) shall be paid a margin of$l 1.00 per 
week in addition to the appropriate margin 
for his classification. 

(n) Experienced Tradesman's Allowance: A 
qualified tradesman shall, after 12 months' 
continuous service with the employer, be 
paid an all purpose allowance of $6.00 per 
week which shall be increased to $10.90 per 
week after a further 12 months' continuous 
service. 

(o) An electrical tradesman who. in addition to 
satisfactorily completing an apprenticeship 
to his trade holds by external examination a 
current A or B Licence issued pursuant to 
the State Energy Commission Act shall be 
paid an allowance of $11.70 per week. An 
electrical tradesman who holds an electrical 
installers licence shall be paid $11.7.0 per 
week in addition to his base rate in any week 
when required to use such licence. 
Electrical tradesmen holding a restricted 
licence shall receive 50 per cent of the 
allowance referred to in this subclause per 
week. 

(p) A plumber who. in addition to satisfactorily 
completing an apprenticeship to his trade, 
holds by external examination registration 
issued pursuant to the Metropolitan Water 
Supply. Sewerage and Drainage Act shall be 
paid an allowance of $13.90 per week. 

(q) Certificated Operator's Allowance: An 
employee who is either:— 

(i) A certificated Shovel Operator, or 
(ii) A certificated Crane Operator, or 
(iii) A certificated Power House Engine 

Driver 
shall be paid a certificated operator's 
allowance of:— 

(aa) After 12 months' continuous service 
in that classification a rate of $6.00 
per week as an all purpose 
payment. 
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(bb) After two years' continuous service in 
that classification a rate of $ 10.90 per 
week as an all purpose payment. 

7. Schedule B — Service Payments: Delete subclause 
(1) and insert in lieu the following:— 

(1) Subject to the provisions herein contained, 
each adult employee shall, in addition to payments 
otherwise due under this Award, be paid service 
pay as follows: 

Per Week 
$ 

After three months' continuous service 24.50 
After six months' continuous service 34.10 
After 12 months' continuous service 42.60 
After 18 months' continuous service 48.70 
After two years' continuous service 58.10 
After three years' continuous service 63.10 
After four years" continuous service 69.30 
After five years' continuous service 75.30 
After six years' continuous service 79.20 
After seven years' continuous service 85.40 

METAL TRADES (GENERAL) 
AWARD No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Vary Award. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
D'Orsogna Bros and Others. 

No. 1467(c) of 1988. 
Various Occupations Metal Trades 

COMMISSIONER R.N. GEORGE 
19th day of June 1989. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicants and Mr M. D'Arcy on behalf of Metro Meats 
and D'Orsogna Bros and Mr R. Gifford on behalf of 
Greenbushes Tin Ltd. and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Metal Trades (General) Award No. 13 of 
1965. be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 19th day of June 
1989. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words "34. Exemptions" and insert in lieu the number 
and words "34. Deleted". 

2. Clause 34. — Exemptions: Delete this clause and 
insert in lieu: 

34. — Deleted. 

METAL TRADES' (GENERAL) 
AWARD No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Replacement of Order. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Electric Power Transmission Pty Ltd 

and Others. 
No. 1732 of 1988. 

PILBARA MAINTENANCE 
WORK ORDER No. 1732 of 1988. 

Various Metal Trades 
COMMISSIONER R.N. GEORGE. 

24th day of May 1989. 
Order. 

HAVING heard Mr J. Sharp-Collett on behalf of the 
Applicant and Mr M. Borlase on behalf of the 
Respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case Decision —' 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Pilbara Maintenance Work Order No. 
863 of 1988 be replaced by the following Order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Pilbara 

Maintenance Work Order No. 1732 of 1988 and shall 
replace the Pilbara Maintenance Work Order No. 863 
of 1988. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Date of Operation. 
4. Scope and Area. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Special Rates and Provisions. 
8. Annual Leave Loading. 
9. Travelling on Engagement or Termination 

of Employment or on Recreation Leave. 
10. Redundancy. 
11. Adjustment of Rates. 

Schedule of Named Employers. 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this Order that the Union under- 

takes. until 1 July 1989. not to pursue any extra claims, 
award or over award, except when consistent with the 
State Wage Principles. 

(2) An employer on whom this Order is binding shall 
not increase the rate of wage payable to an employee on 
9 September 1988, or otherwise vary the conditions of 
employment applicable to an employee on that date so 
as to increase the employer's labour costs, except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

3.—Date of Operation. 
This Order shall operate on and from 24 May 1989. 



4.—Scope and Area. 
This Order shall apply to the employees classified in 

Clause 6— Rates of Pay of this Order who are employed 
by the employers named in the Schedule attached 
hereto on maintenance work for employers engaged in 
the iron ore production and processing industry in the 
Pilbara area of the State of Western Australia, but shall 
not apply to any employee covered by the Electrical 
Contracting Industry Award No. 22 of 1978. 

5.—General Conditions of Employment. 
(1) The conditions of employment prescribed by this 

Order shall apply notwithstanding the provisions of 
any award which applies to the employees covered 
hereby and shall be in lieu of all such provisions. 

(2) Except as provided in this Order the conditions of 
employment which shall apply to the employees 
covered hereby shall be as prescribed in Part I — 
General, of the Metal Trades (General) Award No. 13 of 
1965. 

6.—Rates of Pay. 
(1) Subject to Clause 7.—Special Rates and 

Provisions, of this Order, the ordinary weekly rate of 
wage shall be as set out hereunder and shall be inclusive 
of all special rates and allowances, including those 
specified in Clause 18.—Special Rates and Provisions 
in Part I — General, of the Metal Trades (General) 
Award No. 13 of 1965 and be paid as an "all purpose" 
rate. 

(2) (a) Classification Base Additional 
Rate Rate 

Mechanical Trades- S S 
person — Special 
Class 347.20 82.80 

Instrument Fitter 340.80 78.10 
Welder — Special 

Class 332.30 78.10 
Welder — First Class 324.00 78.10 
Fitter 324.00 78.10 
Electrician 324.00 78.10 
Motor Mechanic 324.00 78.10 
Sheetmetal Worker — 

First Class 324.00 78.10 
Machinist — First 

Class — Engineering 324.00 78.10 
Boilermaker 324.00 78.10 
Tradesman, the greater 

part of whose time is 
occupied in marking 
off and/or template 
making 328.10 78.10 

Certificated Rigger or 
Scaffolder 312.30 67.20 

Rigger or Scaffolder 
— Other 301.50 66.00 

Tool and Material 
Storeman 290.00 64.20 

Tradesman's Assistant 277.60 62.70 
Tradesman's Assistant 

who from time to 
time uses a grinding 
machine 279.10 64.20 

Grinder using portable 
machine 283.20 64.10 

Crane Attendant and 66.00 
Dogman 301.50 

Lagger — 
First six months' 
experience 277.60 61.90 
Second and third six 
months' experience 279.10 63.80 
Fourth and fifth six 
months' experience 283.20 64.00 

Thereafter 284.70 65.00 

Total 
Rate 

$ 
(b) Driver of Mobile Crane— 

Up to eight tonnes 407.40 
Over eight tonnes but not 

exceeding 15 tonnes 414.60 
Over 15 tonnes but not 

exceeding 40 tonnes 423.00 
Over 40 tonnes but not 

exceeding 80 tonnes 429.50 
Over 80 tonnes but not 

exceeding 100 tonnes 434.70 
Over 100 tonnes but not 

exceeding 140 tonnes 442.00 
Over 140 tonnes but not 

exceeding 180 tonnes 451.90 
Over 180 tonnes but not 

exceeding 220 tonnes 465.10 
Over 220 tonnes 482.20 

(c) Driver of Stiff Leg Crane 429.50 
(3) Leading Hands: In addition to the appropriate 

wage prescribed in this clause, a Leading Hand shall be 
paid per week — 

$ 
(a) If placed in charge of not less than 

three and not more than 10 other 
employees 15.20 

(b) If placed in charge of more than 10 
but not more than 20 other 
employees 23.40 

(c) If placed in charge of more than 
20 other employees 30.10 

(4) In addition to the Rate of Wage prescribed in 
subclause (2) of this clause, each employee in 
classification (a) to (q) inclusive shall be paid the 
Construction Allowance prescribed in the Metal Trades 
(General) Award No. 13 of 1965 for an employee 
engaged on the construction of a Large Industrial 
Undertaking or a Large Civil Engineering Project. 

7.—Special Rates and Provisions. 
(1) (a) Subject to paragraph (b) hereof, an employee 

who is working in an area for which a disability 
allowance is prescribed in — 

(i) Clause 6 of Part 2 of the Iron Ore Production 
and Processing (Hamersley Iron Pty Limited) 
Industrial Agreement No. 28 of 1977; 

(ii) Subclause (i) of Clause 28 of the Iron Ore 
Production and Processing (Goldsworthy 
Mining Limited) Award No. A43 of 1981: 

(iii) Subclause (1) of Clause 17 of the Mt Newman 
Mining Award No. ACR133 of 1977; or 

(iv) Subclause (1) of Clause 34 of the CRRIA Iron 
Ore Production and Processing Industrial 
Agreement No. 10 of 1979. 

or in any I ndustrial Agreement or Award entered into or 
issued to replace any such Agreement or Award shall be 
paid the disability allowance which is so prescribed for 
that area. 

(b) The employer and the Union concerned may 
agree in writing that, in lieu of any payment to which an 
employee may be entitled under paragraph (a) hereof, 
each employee, wherever employed on site by the 
employer, be paid a stated allowance to compensate for 
the "average disabilities" experienced on that site. 

(c) Nothing herein contained shall reduce any 
disability allowance presently being paid to an 
employee. 

(2) (a) The employer shall supply to each employee, 
within one month of the commencement of his 
employment, one pair of steel capped safety boots. 
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(b) A replacement pair of steel capped safety boots 
shall be supplied by the employer to any employee if he 
satisifies the employer that the initial issue of such boots 
or the pair he presently possesses needs replacing 
through fair wear and tear arising out of or in the course 
of his employment. 

(c) All safety boots issued pursuant to the provisions 
of this subclause shall remain the property of the 
employer. 

(3) The employer shall supply a Sheetmetal Worker 
— First Class with the whole of the tools required. 

8.—Annual Leave Loading. 
Notwithstanding the provisions of paragraph (c) of 

subclause (3) of Clause 23.—Holidays and Annual 
Leave of Part I — General, of the Metal Trades 
(General) Award No. 13 of 1965. the loading prescribed 
in the said paragraph shall apply to proportionate leave 
due to an employee whose employment is terminated 
by his employer for any cause other than misconduct. 

9.—Travelling on Engagement or Termination 
of Employment or on Recreation Leave. 

(1) Where an employee is engaged by the employer 
other than in the locality in which work is being carried 
out under this Order and the employee is directed to 
proceed to that locality then, should he comply with 
such direction but subject to the provisions of subclause 
(3) of this clause — 

(a) the employer shall pay all reasonable 
expenses including fares, transport of tools, 
meals and. if necessary, suitable overnight 
accommodation incurred by the employee: 
and 

(b) the employee shall be paid at the ordinary rate 
of payment for the time, up to a maximum of 
eight hours in any one day. incurred in 
travelling pursuant to the employers 
direction. 

(2) Where an employee — 
(a) who leaves his employment after six months' 

employment with the employer: or 
(b) whose employment is terminated by his 

employer, except for incompetency within one 
working week of his commencing work or for 
misconduct. 

and in either instance subject to the provisions of 
Clause 7.—Contract of Service of the award, returns to 
the place from whence he first proceeded to the locality, 
or to a place less distant than or equidistant to the place 
from which he first proceeded, the employer shall pay 
all expenses, including fares, transport of tools, meals 
and. if necessary, suitable overnight accommodation 
incurred by the employee in so returning. 

Provided that the employer shall in no case be liable 
to pay a greater amount under this subclause than he 
would have paid if the employee had returned to the 
place from which he first proceeded to the locality in 
which the work is carried out. 

(3) The employer may deduct the amount of the 
forward fare from the employee's first or later wages but 
the amount so deducted shall be refunded to the 
employee if he continues to work for three months or. if 
the work ceases sooner, for so long as the work 
continues. 

(4) (a) An employee who is engaged by the employer 
other than in the locality in which work is being carried 
out under this Order and who is directed to proceed to 
that locality, may return to the place of engagement or to 

Perth or to any other place at a weekend to be mutually 
agreed upon between the employee and his 
employer— 

(i) after four continuous months'service with his 
employer: and. in addition to the weekend, the 
employee shall be entitled to two days' leave 
on ordinary pay subject to the provisions of 
paragraph (b) hereof; and 

(ii) after each further period of four months' 
continuous service with his employer; and. in 
addition to the weekend, the employee shall be 
entitled to two days' leave, one of which days 
shall be on ordinary pay subject to the 
provisions of paragraph (b) hereof. 

(b) Where an employee returns to the place of 
engagement or to Perth or any other place in 
accordance with the provisions of this subclause and 
returns to the job and commences work at the time 
arranged with his employer, on the first working day for 
that employee immediately following the period of 
leave referred to in paragraph (a) hereof, that employee 
shall be paid at the completion of the first pay period 
commencing on or after the day upon which the 
employee returns to work from the leave taken pursuant 
to paragraph (a) hereof, the ordinary pay for that period 
of leave and the actual cost of air fares incurred in 
travelling to the place of engagement or to Perth or to 
any other place and to the job and which, in no case, 
shall exceed the cost of an economy air fare from the job 
to Perth and return. 

(c) The entitlement to leave and travelling accruing 
to an employee pursuant to paragraph (a) hereof may be 
availed of as soon as reasonably practicable after it 
becomes due and. if it is not availed of within one month 
after it so becomes due. the entitlement shall lapse. 

(5) Any time in respect of which an employee is 
absent from work, except time for which he is entitled to 
claim payment pursuant to Clause 24.—Absence 
Through Sickness, of the award, or time spent on 
holidays pursuant to subclause (1) of Clause 23.— 
Holidays and Annual Leave, of the award, shall not 
count for determining his rights to travel and leave 
under the provisions of subclause (4) of this clause. 

10.—Redundancy. 
(1) Subject to the provisions of subclauses (2) and (3) 

of this clause, the termination of the employment of any 
employee shall be on the basis that he shall not be 
retrenched by his employer before an employee in his 
classification who has been employed with that 
employer for a shorter time. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to an employee who an employer, 
for a particular reason associated with the efficient 
conduct of his business, desires to retain in preference 
to another employee who has longer service with that 
employer, but only if the employer gives the Union 
concerned at least seven days' notice of his intention to 
retain that employee and — 

(a) the Union agrees to that employee being so 
retained; or 

(b) in the event of disagreement, the Registrar so 
determines. 

(3) The provisions of this clause do not operate to 
prevent the dismissal of any employee for misconduct 
or unsatisfactory service. 

11.—Adjustment of Rates. 
(1) The rates prescribed in classifications (a) to (q) 

inclusive in subclause (2) of Clause 6.—Rates of Pay. of 
this Order shall be adjusted in accordance with any 
decision of the Commission in Court Session which 
alters wage rates generally following movements in the 
Consumer Price Index. 
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(2) The rates prescribed in classifications (r) and (s) 
in subclause (2) of Clause 6.—Rates of Pay. of this Order 
shall be adjusted in accordance with any variation of 
rates for the same classifications prescribed in Column 
A of subclause (2) of Clause 27.—Wages of the Engine 
Drivers' (Building and Steel Construction) Award No. 
20 of 1973. arising from any decision of the Commission 
in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

Schedule of Named Employers. 
Electric Power Transmission Pty Limited. 
Transfield (WA) Pty Limited. 
Pilbara Industries Pty Limited. 
McFee Engineering Pty Limited. 
J.F. Thomson (WA) Pty Limited. 
Clyde—Carruthers Pty Limited. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior 
to the date of this Order by three per cent 
with effect from the 19th day of May 1989 
in accordance with the rates specified in 
the following Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.)G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

MOTOR VEHICLE (SERVICE STATION, 
SALES ESTABLISHMENT RUST 

PREVENTION AM) PAINT PROTECTION) 
INDUSTRY AWARD No. 29 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation Pursuant to 

Structural Efficiency Principle. 
The Australian Workers' Union. 

West Australian Branch 
Industrial Union of Workers 

and 
Ampol Petroleum Limited and Others. 

No. 351 of 1989. 
Various Motor Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Booth on behalf of the applicant 
and Ms C. Fitzgibbon on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the Applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Motor Vehicle (Service Station. Sales 
Establishment Rust Prevention and Paint 
Protection) Industry Award No. 29 of 1980 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4of the General Order No. 730 
of 1988 dated 14 September 1988. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Shift Work. 
10. Holidays and Annual Leave. 
11. Record. 
12. Representatives Interviewing Employees. 
13. Absence Through Sickness. 
14. General Provisions. 
15. Supply of Overalls and Protective Clothing. 
16. Under-Rate Employees. 
17. Junior Employees. 
18. Country Work. 
19. Vehicle Allowance. 
20. No Reduction. 
21. Wages. 
22. Long Service Leave. 
23. Bereavement Leave. 
24. Location Allowance. 

Schedule of Respondents. 
2. Clause 2A. — State Wage Principles — September 

1988: Insert new clause. 
2A. — State Wage Case Principles — 

September 1988. 
(1) It is a term of this Award that the Unions 

undertake, until 1 July 1989. not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 



69 W.A.I.G. 

3. Clause 21. — Wages: Delete this clause and insert 
in lieu: 

21. —Wages. 
The followingshall be the minimum rateofwage 

payable to employees under this award. 
Column A Column B 

S S 
(1) Aduli Employees 

(it) Sell'Service Attendant Grade 
II (as dclined) 290.70 300.70 

(b) Self Service Attendant Grade 
I (as defined) 277.30 287.30 

(e) Lubritorium Attendant. 
Steam Cleaner Operator 
applying antieorrosive 
substances 270.90 280.90 

(d) Operator applying paint 
protective substances 264.50 274.50 

(e) Trainee Operator 246.90 256.90 
(f) Car Delailcr 258.20 268.20 
(g) Ail other employees including 

driveway attendants 246.90 256.90 

(2) Junior Employees: 
Percent of "All Other Employees" Wage Rate. 

% 
Under 16 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) A Casual Employee shall be paid 20 per cent in 
addition to the ordinary rate prescribed in subclause (1) 
above. 

(4) Leading Hand: An employee appointed by the 
employer as a leading hand shall be paid the following 
amount in addition to the ordinary rate of pay: 

$ 
(a) If placed in charge of not less than 

three and more than 10 other 
employees 14.40 

(b) If placed in charge of more than 10 
and not more than 20 other 
employees 22.10 

(c) If placed in charge of more than 20 
other employees 28.60 

(5) Definitions: 
(a) SelfService Attendant Grade II shall mean an 

employee whose duties without limitation 
shall include activating self service pumps, 
receiving payments for and recording credit 
sales of petroleum products, booking vehicles 
for car wash, lubritorium and mechanical 
servcies and operating a cash register for sales 
of other products. Provided these duties 
represent the major portion of their work. 

(b) Self Service Attendant Grade I shall mean an 
employee whose duties are limited to 
operating a console to 
(i) activate self service fuel pumps, and 
(ii) to receive and record payments for 

petroleum products. 
(c) Operator applying antieorrosive substances 

shall mean an employee who has been 
employed for a period of not less than three 
months as a trainee operator, and who is 
experienced in the application of 
antieorrosive substances. 

(d) Operator applying paint-protective 
substances shall mean an employee who has 
been employed for a period of not less than 
three months as a trainee operator and who is 
experienced in the application of paint- 
protective substances. 
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(e) Trainee Operator shall mean an employee 
who has been employed for less than three 
months and who works under supervision 
applying antieorrosive substances and/or 
paint protective substances. 

(0 Car Detailer shall mean an employee who is 
employed to clean the internal and external 
surfaces of Motor Vehicles. 

RAILWAY EMPLOYEES AWARD No. 18 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Award Variation — 
Work Value Principle. 

Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others 

and 
Western Australian Government Railways 

Commission. 
No. 1554 of 1988. 

Mechanical Tradesperson Railways 
— Special Class 

COMMISSIONER G.J. MARTIN. 
4th day of May 1989. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant, the Australasian Society of Engineers, 
Moulders and Foundry Workers. Industrial Union of 
Workers. Western Australian Branch and the 
Australian Railways Union of Workers, West 
Australian Branch, Mr M.R.B. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) Perth and Mr A. Hassell 
on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September 1988 have 
been complied with, hereby orders— 

That the Railway Employees' Award No. 18 of 
1969 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 19th day of 
April 1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 
1. Clause 42. — Interpretations: Insert in this clause a 

new subclause (18) Mechanical Tradesperson — 
Special Class in the following terms— 

(18) "Mechanical Tradesperson — Special 
Class" means, subject to paragraph (c) of this 
subclause. a mechanical tradesperson who — 

(a) (i) is engaged in work on. or in connection 
with, fluid power circuitry, which work 
requires for its performance the 
standard of knowledge and skills 
referred to in subparagraphs (iii) and 
(iv) of this paragraph; and 

(ii) is able, where necessary and practic- 
able. to perform such work without 
supervision and to examine, diagnose 
and modify systems comprising inter- 
connected fluid power circuits; and 

(iii) has satisfactorily completed the 
following TAPE units: 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either — 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component 

Repair 85012 
or 
Pneumatic System Main- 

tenance (Industrial) 85010 
and 
Pneumatic System Control 

(Industrial) 85014 
or 

(iv) has. whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable to 
that which would be achieved under 
subparagraph (iii) of this paragraph or. 
in the case of a dispute, has been 
satisfactorily assessed and/or 
examined pursuant to the Fluid Power 
Exemptions Course detailed in 
paragraph (d) of this subclause; but 
does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the 
appropriate Technical College Trade 
Course. 

(c) For the purpose of this definition, employees 
who have completed courses in any other State 
shall, in the event of a dispute, submit their 
credentials for assessment by TAFE or be 
assessed in accordance with subparagraph 
(iv) of paragraph (a) of this subclause. 

(d) Fluid Power Exemptions Course; Course 
exemptions for Fluid Power Certificate Units 
can only be granted on completion of the 
TAFE divisional exam. However, class 
attendance exemptions may be granted for the 
following reasons: 

(i) Attending Short Vocational course 
(30 hours). This will exempt the 
student from the practical 
component of the course. However, 
the theory component can be 
completed by a 24 hour correspond- 
ence course with TAFE External 
Studies. 

(ii) Students claiming exemption from 
the practical course requirements, 
due to their industrial skills, could 
obtain an exemption through a 
documented case presented by their 
employer. Full course accreditation 
can then be obtained by completing 
the 24 hour correspondence course 
with TAFE External Studies. 

(iii) Students without documented 
evidence may obtain a practical 
exemption through five hours of skill 
testing. These students, if successful, 
may then enter the correspondence 
mode to obtain full unit accreditat- 
ion. 

(iv) Students who have claimed subject 
exemptions in the certificate of 
workshop technology can only gain 
an automatic exemption from the 
introductory units on full 
completion of the certificate. 

(e) For the purposes of this definition, 'fluid 
power circuitry' involves Industrial 
Hydraulics and/or Industrial Pneumatics. 

2. Clause 44. — Wages: Insert in subclause (4) 
Workshops and Stores a new item No. and Designation 
—92A. Mechanical Tradesperson — Special Class in 
the following terms: 

92A. Mechanical Tradesperson 
- Special Class 424.90 430.70 436.70 

(b) Notwithstanding Clause 16. — Workers 
Performing Higher Duties of this award, for 
the purpose of this award an employee shall be 
deemed to be a Mechanical Tradesperson — 
Special Class only for the time during which 
the employee meets the foregoing conditions, 
unless— 

(i) that time exceeds 16 hours per week; 
or 

(ii) in the opinion of his/her employer, or 
in the event of disagreement in the 
opinion of the Board of Reference, that 
time is likely, during the course of 
employment, to exceed 16 hours per 
week on average. 

in which case the employee shall be classified 
as Mechanical Tradesperson — Special Class 
for as long as the employment continues on 
either of those bases. 
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RAILWAY EMPLOYEES' AWARD No. 18 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Railways Union of Workers 
West Australian Branch 

and 
West Australian Government Railways Commission 

and Others. 
No. 608 of 1989. 

COMMISSIONER S.A. KENNEDY. 
30th day of June 1989. 

Order. 
HAVING heard Mr A. Costa on behalf of the 
Australian Railways Union of Workers. West 
Australian Branch and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch). 
Perth and Mr R. Easthope on behalf of the Western 
Australian Government Railways Commission, now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order— 

That the terms of the Railway Employees Award 
No. 18 of 1969 as amended be further amended in 
accordance with the following schedule with effect 
from the beginning of the first pay period on or 
after the 1st day of July 1988. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
1. Delete placitum (a)(i) of subclause (20) of Clause 

31. — Special Rates and Provisions and insert the 
following in lieu: 

(a) (i) A weekly tool allowance shall be paid to 
tradespersons and apprentices as 
follows: 

Trades- Appren- 
persons tices 

Carpenters 13.80 6.90 
Car and Wagon 

Builders 13.80 6.90 
Plumbers 13.80 6.90 
Bricklayers 9.90 4.95 
Painters and 

Sign writers 3.40 1.70 
Patternmakers 13.80 6.90 

Provided that for apprentices tool 
allowances will be paid as follows: 

Four year term from commencement 
of second year. 

31/2 year term upon completion of 
first six months term. 

Three year term from 
commencement of apprenticeship. 

2. Delete placitum (b) of subclause (20) of Clause 31. 
— Special Rates and Provisions and insert the following 
in lieu: 

(b) The tool allowances for carpenters, car and 
wagon builders, plumbers, bricklayers and 
patternmakers each include an amount of six 
cents for the purpose of enabling the workers to 
insure their tools against loss or damage by 
theft or fire. 
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SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
The Shop. Distributive and Allied Employees' 

Association of Western Australia 
and 

Coles/Myer and Others. 
No. 641 of 1989. 

Casual Workers Wholesale/Retail 
COMMISSIONER O.K. SALMON 

29th day of June 1989. 

Order. 
HAVING heard Mr M. Bishop on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Shop and Warehouse (Wholesale and' 
Retail Establishments) Award No. 32 of 1976. be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of August 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
Clause 7. — Casual Workers: Delete paragraph (c) of 

subclause (4) of this clause and insert in lieu: 
(c) where the casual engagement is between the 

hours of 6.00 p.m. and 9.00 p.m. on the day of 
late night trading — a loading of 45 per cent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLCG) AWARD 

No. A15 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Slow Learning Childrens Group of WA Ltd. 
No. 919 of 1988. 

Various Health and Welfare 
COMMISSIONER J.A. NEGUS 

18th day of April 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Social Trainers and Assistant 
Supervisors (SLCG) Award No. A15 of 1984. be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 17th day of February 1989. 

[L.S] (Sgd. J.A. NEGUS. 
Commissioner. 

Schedule. 
1. Clause 20. — Motor Vehicle Allowance: Delete 

this clause and insert the following in lieu: 

20. — Motor Vehicle Allowance. 
(1) An employee who is required to maintain a 

motor vehicle for use when travelling on official 
business and who is not in receipt of an allowance 
provided under subclause (2) of this clause shall, 
for journeys approved by the employer, be 
reimbursed all expenses incurred, in accordance 
with the appropriate rates set out in subclause (6) of 
this clause. 

(2) The employer may authorise a commuted 
amount for reimbursement of costs for motor 
vehicles or any other conveyance belonging to an 
employee. 

(3) Where an employee in the course of a 
journey travels through two or more separate areas, 
payment shall be at the rate applicalbe to each of 
the areas traversed. 

(4) The employer may increase the rates 
prescribed by this award in any case in which he is 
satisfied they are inadequate. 

(5) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

(6) Rates of allowance for use of employee's own 
vehicle on employer's business: 

Schedule 1 — MotorCar 
Engine Displacement 
(in cubic ccnlimetres) 

Over .1 600 cc i 600 cc 
2 600ec -2 600cc and under 

Area ami Details cents/km cents/km cents/km 
Metropolitan Area 
First 4 000 kilometres 
Over 4 (MX) up to S (MX) kilometres 
Over N(XM) up to 16 (XH) 
kilometres 
Over 16 (XX) kilometres 
South West Land Division 
First 4 (XX) kilometres 
Over 4 (MM) up to S(HX) kilometres 
Over S(XX) up to 16 000 
kilometres 
Over 16 (MX) kilometres 
North of 2.v5 degrees South 
Latitude: 
First 4{XX) kilomeires 
Over 4 (XX) up to S (XX) kilometres 
Over 8(XH) up to 16 (XX) 
kilometres 
Over 16 (MX) kilometres 
Rest of Stme 
First 4 (XX) kilometres 75.6 64.6 57.5 
Over 4 (XX) up to 8 (MX) kilometres 33.4 28.8 25.4 
Over 8 (XX) up to 16 (XX) 14.3 16.8 15.4 
kilometres 
Over 16 (XX) kilometres 24.3 21.0 14.0 

Schedule 2 — Motor Car 
Metropolitan Area 34.5 24.7 26,7 
South West Land Division 35.5 30.6 27.5 
North of 23.5° South Latitude 34.2 33.8 30.5 
Rest of the Slate 36.4 31.7 28.5 

Schedule 3 — Motor Cvcics 
Distance Travelled During a Rate 
Year on Official Business cents/km 

All areas of.State: 
Rale per kilometre 12.1 

Motor vehicles with rotarv engines are lobe included in the I 6(X)-2 6(X) ec 
category. 

(7) In this clause the following expressions shall 
have the following meanings: 

(a) "South West Land Division" means the 
South West Land Division as defined by 
Section 28 of the Land Act. 1933-1971. 
excluding the area contained within the 
metropolitan area. 

(b) "Rest of the State" means that area South 
of 23.5 degrees South Latitude, excluding 
the metropolitan area and the South West 
Land Division. 

(8) The rates prescribed in this clause shall be 
increased in accordance with the movement in 
Motor Vehicle Allowances prescribed by the 
Public Service Board. 

71.5 
31.2 
18.0 
25.4 

60.6 
26.4 
15.6 
21.4 

54.0 
24.2 
14.3 
14.5 

72.5 
32.1 
18.6 
26.5 

62.0 
27.7 
16.3 

55.3 
25.0 
1.4.8 
14.4 

81.5 
35.3 
20.0 
23.0 

64.4 
30.5 
17.4 
14.8 

62.6 
27.6 
15.4 
17.1 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2097 

SUGAR REFINING AWARD No. A41 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Vary Award. 
Australasian Society of Engineers. Moulders 

and Foundry Workers Industrial Union 
of Workers. Western Australian Branch 

and 
CSR Limited. 
No. 60 of 1989. 

Mechanical Tradesperson Sugar Refining 
COMMISSIONER R.N. GEORGE. 

15th day of June 1989. 

Order. 
HAVING heard Ms D. Blasket on behalf of the 
Applicant and Mr B. Moyle on behalf of the 
Respondent, and by consent, the Commission being 
satisfied that the matter is consistent with the Principles 
enunciated in the State Wage Case — September 1988 
and pursuant to the powers conferred on it under the 
Industrial Relations Act 1979. hereby orders — 

That the Sugar Refining Award No. A41 of 1982 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the First pay period 
commencing on or after the 15th day of June 
1989. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

2. Clause 5.—Definitions: Add a new clause as 
follows — 

5.—Definitions. 
(1) "Mechanical Tradesperson — Special 

Class" means, subject to paragraph (c) of this 
subclause. a mechanical tradesperson who — 

(a) (i) is engaged in work on. or in connection 
with, fluid power circuitry, which work 
requires for its performance the 
standard of knowledge and skills 
referred to in subparagraphs (iii) and 
(iv) of this paragraph; and 

(ii) is able, where necessary and practic- 
able. to perform such work without 
supervision and to examine, diagnose 
and modify systems comprising inter- 
connected fluid power circuits; and 

(iii) has satisfactorily completed the 
following TAFE units: 
Course Syllabus 

Industrial Hydraulics 1 
and 
Industrial Pneumatics 1 
and either — 
Industrial Hydraulics 2 
and 
Hydraulics Component 

Repair 
or 
Pneumatic System Main- 

tenance (Industrial) 
and 
Pneumatic System Control 

(Industrial) 

Syllabus 
No. 

85007 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof — 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Term of Award. 
4. Area. 
5. Definitions. 
6. Contract of Service. 
7. Wages and Allowances. 
8. Mixed Functions. 
9. Hours. 
10. Overtime. 
11. Time and Wages Record. 
12. Watchmen. 
13. Public Holidays. 
14. Annual Leave. 
15. Sick Leave. 
16. Long Service Leave. 
17. Compassionate Leave. 
18. Rights of Union Representatives. 
19. Award to be Posted. 
20. Apprentices. 
21. Protective Equipment. 
22. Postered Day Off Duty. 

(iv) has, whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable to 
that which would be achieved under 
subparagraph (iii) of this paragraph or. 
in the case of a dispute, has been 
satisfactorily assessed and/or 
examined pursuant to the Fluid Power 
Exemptions Course detailed in 
paragraph (d) of this subclause; but 
does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the 
appropriate Technical College Trade 
Course. 

(b) For the purpose of this award an employee 
shall be deemed to be a Mechanical 
Tradesperson — Special Class only for the 
time during which the employee meets the 
foregoing conditions, unless — 

(i) that time exceeds 16 hours per week; 
or 

(ii) in the opinion of his/her employer, 
or in the event of disagreement in the 
opinionof the Board of Reference, 
that time is likely, during the course 
of employment, to exceed 16 hours 
per week on average. 

in which case the employee shall be 
classified as Mechanical Tradesperson — 
Special Class for as long as the employment 
continues on either of those bases. 

(c) For the purpose of this definition, 
employees who have completed courses in 
any other State shall, in the event of a 

A70131-8 



dispute, submit their credentials for 
assessment by TAFE or be assessed in 
accordance with subparagraph (iv) of 
paragraph (a) of this subclause. 

(d) Fluid Power Exemptions Course: Course 
exemptions for Fluid Power Certificate 
Units can only be granted on completion of 
the TAFE divisional exam. However, class 
attendance exemptions may be granted for 
the following reasons: 

(i) Attending Short Vocational course 
(30 hours). This will exempt the 
student from the practical 
component of the course. However, 
the theory component can be 
completed by a 24 hour 
correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from 
the practical course requirements, 
due to their industrial skills, could 
obtain an exemption through a 
documented case presented by their 
employer. 
Full course accreditation can then be 
obtained by completing the 24 hour 
correspondence course with TAFE 
External Studies. 

(iii) Students without documented 
evidence may obtain a practical 
exemption through five hours of skill 
testing. These students, if successful, 
may then enter the correspondence 
mode to obtain full unit 
accreditation. 

(iv) Students who have claimed subject 
exemptions in the certificate of 
workshop technology can only gain 
an automatic exemption from the 
introductory units on full 
completion of the certificate. 

(e) For the purposes of this definition, 'fluid 
power circuitry' involves Industrial 
Hydraulics and/or Industrial Pneumatics. 

3. Renumber subsequent clauses as required. 
4. Clause 7.—Wages and Allowances: In subclause 

(1) paragraph (c) insert the new clasasification 
'Mechanical Tradesperson — Special Class' in the 
following terms — 

Mechanical Tradesperson 
Special Class 423.80 433.80 

TEACHERS' AIDES' (INDEPENDENT 
SCHOOLS) AWARD No. Ml of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Award Variation — 

Conditions of Employment Principle. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catholic Education Commission of 
Western Australia and Others. 

No. 293 of 1988. 
Teachers' Aides Education 

COMMISSIONER G.J. MARTIN 
24th day of April 1989. 

Corrected Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mr P. Gair on behalf of the Catholic 
Education Commission of Western Australia and Mr C. 
Mitsopoulis on behalf of other respondents, and by 
consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 730 of 1988 of the 9th day of 
September 1988 have been complied with, hereby 
orders— 

That the Teachers' Aides' (Independent Schools) 
Award No. A27 of 1987 as varied be further varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 24th 
day of April 1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8. — Annual Leave Loading: Delete this 

clause and insert in lieu: 

8. — Annual Leave Loading. 
(1) An annual leave loading shall be included in the 

final payment of ordinary wages made in December of 
each year to employees who have been employed for all 
four terms in a calendar year. 

(2) Subject to subclause (3) of this clause, the annual 
leave loading shall be 17.5 per cent of four weeks' wages 
at the rate of pay applicable at the time of payment. 

(3) If an employee commences after the beginning of 
first term in a calendar year then the leave loading shall 
be paid, proportionate to the length of service in that 
year, in December of that year, provided that the 
employee's contract of employment is continuing into 
the next calendar year. 
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TIMBER WORKERS' AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural Efficiency Principle. 
The West Australian Timber Industry 

Industrial Union of Workers 
South-West Land Division 

and 
Bunnings Forest Products Pty Ltd. 

No. 1182 of 1988. 
Timber Workers Timber Industry 

COMMISSIONER A.R. BEECH. 
18th day of May 1989. 

Order. 
HAVING heard Mr M.G. Loader on behalf of the 
applicant and Mr P.J. Cooke on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties, hereby order:— 

That the Timber Workers' Award No. 36 of 
1950- 

(1) be amended in accordance with the 
following schedule to provide for the inclusion of 
Clause 2A. — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 28 
September 1988 in accordance with the rates 
specified in Column A of the following schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior to the date 
of this order by three per cent with effect on and 
from 28 September 1988 in accordance with the 
rates specified in the following schedule. 

(4) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this order by three 
per cent with effect on and from 28 September 1988 
in accordance with the rates specified in the 
following schedule. 

(5) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 

Schedule. 
1. Clause 2. — Arrangement: Immediately following 

2. Arrangement insert 2A. State Wage Principles — 
September 1988. 

2. Clause 2. — Arrangement: Immediately following 
this clause insert as follows new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward. except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 17. — Meal Money: Delete this clause and 
insert in lieu thereof the following: 

17. — Meal Money. 
(1) A worker req ui red to work overti me for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the 
employer or paid $4.38. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall unless he has notified the 
worker concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meal or pay the amount of 
$4.00. 

(3) No such payments need be made to workers 
living in the same locality as their place of 
employment who can reasonably return home for 
a meal. 

(4) If a worker in consequence of receiving such 
notice has provided himself with a meal or meals, 
and is not required to work overtime, or is required 
to work less overtime than notified, he shall be paid 
the amounts above prescribed in respect of the 
meals not then required. 

4. Clause 31. — Allowances: Delete subclause (5) of 
this clause and insert in lieu thereof the following: 

(5) Disability Allowance: Workers shall be paid 
an allowance in accordance with the following— 

(2)ofthisOrderbyaflatamountof$10.00perweek (a) Workers employed in bush or logging 
with effect on and from 28 March 1989 in operations (other than log truck drivers) 
accordance with the rates specified in Column B of at a rate of $12.20 per week, 
the following schedule. 

(b) Workers employed in or in the immediate 
(S"d ) A R BEECH vicinity of sawmills, and (e.g. truck 

[L.S.] C ' ' Commissioner, drivers) at a rate of $8.00 per week. 
(c) The allowance shall be paid during 

overtime but shall not be subject to 
penalty additions. 

5. Schedule 1. — Rates of Pay: Delete this schedule 
and insert in lieu the following: 
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Schedule 1 — Rates of Pay. 
The minimum rates of wage payable to 

employees covered by this award shall be as 
follows: 

Basic Rale Basic Rale Supple- 
Column A Column B meniarv 

Payments 
s s s 

1. Adult Workers Total Wauc (per 
week}— 
Group A 
Group B 
Group C 
Group D 
Group L 
Group I- 
Group G 
Group H 
Group I 
Group J 

2. Classillcations. 
(i) Breaking Down Saws: 

(a} Sawyers planking out and 
Hitching to size with fulK 
mechanised unit 

(h) Sawyers as in (a) other 
than operating lit IK 
mechanised unit 

(c) Sawvers other than (a) or 
(b) * ' 

(d) Assistants including 
hookman other than item 
(O 

(e) Hookman who in addition 
operates chain or other 
power driven saw 

(I) Lou Measurer 

(17) Doekerman — Machining 
section 
(a) who grades or selects 

timber for joiners or 
machining 

(b) other 
(IS) Wood Machining Section: 

(a) Shaper 
(b) Flooring machinist — 

feed 
<c) Fast feed stzer 

526.10 556.10 15.50 (d) Moulding machinist or 
516.70 526.70 15.50 two. three or four sider 
505.50 515.50 15.50 planer— 
297.50 507.50 15.50 (i) who is required to 
2X9.40 299.40 15.50 set up the machine 
2X6.50 296.50 15.50 and grind his 
2X2.40 292.40 15.50 knives and cutters 
277.70 2X7.70 15.50 then only from 
270.90 2X0.90 15.50 such time as he is 
265.50 275.50 15.50 required so to act 

who is not required 
to grind his knives 
and cutters but is at 
any time required 
to set up his 
machine and then 
only from such 
time as he is 
required so to act 
who is not required 
to grind his knives 
and cutters or set 
up his machine 

Buzzer— 
(i) vvh 

Benchmen: 
(a) No. 1 B 
(b) No. 2 D 
(c) No. 5 G 
(d) No. 4 i 
Stub bdger B 
Dockers — Log Sawmilling 
Section: 
(a) Responsible man at main 

docker F 
(b) Tallvman at main docker Ci 
(c) Doekerman at main 

docker 
H 

(d) Responsible man at No. 2 
Bench Docker F 

(el Tallyman at No. 2 Bench 
Docker Ci 

(0 Doekerman at No. 2 
Bench Docker H 
Responsible man other 
dockers H 

(h) 
(i) 

Tallyman other dockers 
Doekerman other dockers 

1 
1 

l or tlte purpose of this clause where the oniv limber fed to the No. 2 
Bench is from the No. I Bench and that timber is not equal in amount to 
that handled by the No. 1 Bench then "No. 2 Bench Docker" shall be 
deemed to be "other docker". 

(5) Pullers-out and/or Assistants on No. I Bench: 

(a) Single handed on dead or 
hand propelled roller 

(b) Double handed as in (a) 
(e) Friction Feed 
Pullers-out and/or Assistants on 
No. 2 and 3 Bench 
Power driven cross cut savvver 
other than docking saw 
Mill or Yard Hand 
Kiln Attendant 
Kiln Operator 
Rosser Head Departcr Operator 
(at sawmill) 
Saw Doctor 
Saw Filer or Sharpener 
(a) circular saws 
(b) band saws 
Stackers— 
(a) for seasoning by means of 

stripping or other 
recognised method 

(b) block stacker of timber, 
plywood or veneer 

(e) pulling off sleeper or sawn 
limber with a cross section 
greater than 25.000 square 
millimetres 

(d) pulling off sawn limber — 
other 

Tallvman (other than Docker) 
(a) responsible for making up 

orders 
(b) others 
Watchman 

(i) when required to 
do other than 
planing one face 
and squaring edge, 
and who is required 
to set up his own 
machine and grind 
his knives and 
cutters, and then 
only from such 
time as he is 
required so to act 

(ii) who is required to 
set up his own 
machine and grind 
his knives and 
cutters and then 
only from such 
time as he is 
required to act 

(iii) who is not required 
to grind his knives 
and cutters but is at 
any time required 
to set up his 
machine and then 
only from such 
time as he is 
required so to act 

(0 Tenoner— 
(i) who is required to 

set up his machine 
and grind his 
knives and cutters 
and then only from 
such lime as he is 
required so to act 

(ii) who is not required 
to grind his knives 
and cutters but is at 
any time required 
to set up his 
machine and then 
only from such 
lime as he is 
required so to act 

(iii) who is not required 
to grind his knives 
and cutters or set 
up his machine 

(g) Fret Sawyer or detail band 
sawyer (if full time 
employed) 

(h) Thickncsser: 
(i) who is not required 

to set up his own 
machine and grind 
his knives and 
cutters and then 
only from such 
time as he is 
required so to act 

(ii) who is not required 
to grind his knives 
and cutters, but is 
at any time 
required to set up 
his machine and 
then only from 
such lime as he is 
required so to act 
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(i) Sand Papercr: 
(i) working double 

machine 
(ii) working other 

machine 
(j) Chain Mortieer— 

Morticer: 
Finger Jointer: 
(i) who is required to 

set up his machine 
or grind his knives 
and cutters, and 
then only from 
such time as he is 
required so to act 

(ii) who is not required 
to grind his own 
knives and cutters 
or set up his 
machine 

(k) Grader behind fast feed 
flooring machine 

(1) Grader and feeder, fust 
feed or mosaic Hooring 
machine 

(m) Tailer-oui four sided 
planing machine 

(n) F'loor sanding machine 
(o) End Matcher: 

(i) who is required to 
set up his own 
machine and then 
only from such 
lime as he is 
required so to act 

(ii) who is not required 
to set up his 
machine 

Mill waste chipper attendant 
Beam squarer using broad axe or 
adze 
Belt repairers whilst so engaged 
other than machinist or sawyer 
repairing his own belts 
(a) Carpenters and/or joiners 
(b) Carpenters labourer (on 

site labourers) 
(e) Bush Carpenter 
Fuller 
Fuller — trainee: 
(a) during first month 
(b) thereafter 
Sleeper loader or turner loading 
sleepers over 1.52 metres from 
truck level or lower 
Boom Arm Loader Operator: 
(a) up to 20 (KH) lb lifting 

capacity 
(b) Over 20 0(X) lb lifting 

capacity 
Mill cleaner 
Mill greaser 
Millwright 
Timber Treatment Plant 
(a) Pine pole debarking 

machine operator 
(b) Pine pole debarking 

machine puller-out who is 
required to grade the tally 
logs and then only from 
such time as he is required 
so to act 

(e) Pine pole treatment plant 
operator 

(d) Tractor driver (on rails) 
Sanituryman 
Splicer 
Spotters: 
(a) Circular saw 
(b) Vertical saw- 
Swamper (logging with tractor) 
Mechanised transfer operator 
Truck repairer 
Truck examiner 
Operator electrical overhead 
traverser 
Truck stowers 
(a) Responsible man in truck 
(b) Others 
Driver of logging tractor 
Crane or Fork iift assistant 
Chain saw operator (bush): 
(a) other than fuller 
(b) engaged on salvage 

operation 

358.10 368.10 15.50 

296.90 306.90 15.50 
299.60 309.60 15.50 
340.10 350.10 15.50 

(43) Crawler Tractor Operators: 
(a) Up to and including Class 

3 without power operated 
attachmen ts 
Up to Class 2 with power 
operated attachments 

(b) Class 4 and 5 without 
power operated 
attachments 

(c) Above Class 5 without 
power operated 
attachments 

(d) Above Class 6 with power 
operated attachments 

Note: Crawler Tractors are classified 
Standard D4 — 1964 "classification of 
follows: 

312.40 322.40 

320.20 330.20 

323.80 333.80 

327.50 337.50 
in accordance with 
Crawler Tractor by ' 

ss 1 — Shipping weight (lbs) up to 3 (XX). 
i  Over 3 000 up to 6 (XX). 
3 — Over 6 (XX) up to 10 (XX). 
4 — Over 10 (XX) up to 15 000. 
5 — Over 15 000 up to 25 000. 
6 — Over 25 000 up to 40 (XX). 
7 — Over 40 (XX) up to 60 (XX). 
8 — Over 60 (XX) up to 80 <XX). 
9 — Over 80 (XX). 

Fork Lift Operator 
(a) Up to 10 (XX) lbs lifting 

capacity 306.30 316.30 15.50 
(b) Over 10 (XX) lbs lifting 

capacity to 20 (XX) lb 309.90 319.90 15.50 
(e) Over 20 (XX) lbs lifting 

capacity 310.50 320.50 15.50 
Tow Motor Operator 294.70 304.70 15.50 
Tractor using power operated 
attachments— 
(a) 35 bhp and under 284.70 294.70 15.50 
(b) over 35 bhp and under 70 

bhp 291.20 301.20 15.50 
(O over 70 bhp and under 130 

bhp 295.90 305.90 15.50 
(d) over 130 bhp and under 

230 bhp 298.30 308.30 15.50 
(el over 230 bhp 299.50 309.50 15.50 
Power Grader Operator— 
(a) under 50 net engine 

horsepower 296.50 306.50 15.50 
(b) between 50 and I(X) net 

engine horsepower 299.80 309.80 15.50 
(O over 100 net engine 

horsepower 3()4.X0 314.80 15.50 
Straddle Carrier Driver— 
(a) who operates within the 

confines of the employer's 
property 309.40 319.40 15.50 

(b) other 313.00 323.(X) 15.50 
Driver of Motor Vehicles— 
(a) not exceeding 25 cwt 

capacity 298.80 308.80 15.50 
(b) exceeding 25 cwt but 

under three tons 302.60 312-60 15.50 
fc) exceeding three tons but 

under six tons 306.30 316.30 15.50 
(d) Exceeding six tons but 

under seven tons 307.00 317.00 15.50 
(O Exceeding seven tons but 

under eight tons 309.00 319.00 15.50 
(0 Exceeding eight tons • but 

under nine tons 309.30 319.30 15.50 
(g> Exceeding nine tons but 

under 10 tons 309.90 319.90 15.50 
•(h) Exceeding 10 tons but 

under 11 tons 310.50 320.50 15.50 
(i) Exceeding 11 tons but 

under 12 tons 311.60 321.60 . 15.50 
0) Exceeding 12 tons but 

under 13 tons 312.50 322.50 15.50 
(k) Exceeding 13 tons but 

under 14 tons 313.40 323.40 15.50 
(1) Exceeding 14 tons but 

under 15 tons 314.30 324.30 15.50 
(m) Exceeding 15 tons but 

under 16 tons 315.00 325.00 15.50 
(n) Exceeding 16 tons but 

under 17 tons 315.30 325.30 15.50 
(o) Exceeding 17 tons but 

under 18 tons 316.00 326.(X) 15.50 
(P) Exceeding 18 tons but 

under 19 tons 316.80 326.80 15.50 
(q> Exceeding 19 tons but 

under 20 tons 317.70 327.70 15.50 
(r) Exceeding 20 tons but 

under 21 tons 318.70 328.70 15.50 
00 Exceeding 21 tons but 

under 22 tons 319.50 329.50 15.50 
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15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 
15.50 

(t) Exceeding 22 ions but 
under 25 tons 310.90 329.90 15.50 

(u) Exceeding 23 tons and 320.30 330.30 IroO 
ovcr - -iii Driver of motor vehicle (not being tractor) drawing a trailer, lor a loaded 

sinule-axle trailer — SI. IX per day extra, or lor an empty single-axie trailer 
63 cents per day extra. For any other loaded trailer — SI.51 per day extra, or 
lor anv other empty trailer 87 cents per day extra. A worker who in the course 
of his employment drives a vehicle with sell-loading equipment which 
requires the possession of a certificate of competency shall be paid an extra 
S8.00 per week. 

(50) Driver of Articulated Vehicles: 
Not exceeding nine ton capacitv 323.80 15.50 
Nine tons and over but under 10 
tons 324.90 15.50 
10 tons and over but under 11 
tons 325.20 15.50 
11 tons and over but under 12 
tons 325.80 15.50 
12 tons and over but under 13 
tons 326.10 15.50 
13 tons and over but under 14 
tons 327.00 15.50 
14 tons and over but under D 
tons 328.40 15.50 
15 tons and over but under 16 
tons 328.80 15.50 
16 tons and over hut under 17 
tons 329.60 15.50 
17 tons and over but under 18 
tons 15.50 
18 tons and over hut under 19 
tons 15.50 
19 tons and over hut under 20 
tons 332.20 15.50 
20 tons and over but under 21 
tons 332.60 15.50 
21 tons and over but under 22 
tons 333.30 15.50 
22 tons and over but under 23 
tons 334.30 15.50 
23 tons and over hut under 24 
tons 335.20 15.50 
24 tons and over but under 25 
tons 335.80 15.50 
25 tons and over but under 26 
tons 326.20 336.20 
26 tons and over but under 27 
tons 326.90 336.90 
27 tons and over but under 28 
tons 328.00 338,00 
28 tons and over but under 29 
tons 328.60 338.60 
29 tons and over but under 30 
tons 329.30 339.30 
30 tons and over but under 31 
tons 330.00 340.00 15.50 
31 tons and over but under 32 
tons 331.00 341.00 
32 tons and over but under 33 
tons 331.95 341.95 
33 tons and over but under 34 
tons 332.30 342.30 
34 tons and over but under 35 
tons 333.00 343.(X) 15.50 
35 tons and over but under 36 
tons 334.00 344.00 
36 tons and over but under 37 
ions 335.10 350.10 
37 tons and over but under 38 
tons 335.80 350.80 
38 tons and over but under 39 
tons 336.40 346.40 
39 tons ami over but under 40 
tons 337.00 347.00 
40 tons and over but under 41 
tons 338.50 348.50 
41 tons and over but under 42 
tons 339.10 349.10 
42 tons and over but under 43 
tons 340.00 350.00 
43 tons and over but under 44 
tons 341.00 351.00 
44 tons and over but under 45 
tons 341.80 351.80 
45 tons and over but under 46 
tons 342.50 352.50 
4(i tons and over but under 47 
tons 343.90 353.90 
47 tons and over but under 48 
tons 344.40 354.40 
48 tons and over but under 49 
tons 345.20 355.20 
49 tons and over but under 50 
tons 345.90 35538) 
50 tons and over but under >1 
tons 346.90 356.90 

51 tons and over but under 52 
tons 
52 tons and over but under 53 
tons 
53 tons and over but under 54 
tons 
54 tons and over but under 55 
tons 
55 tons and over but under 56 
tons 

(51) Driver of Double Articulated 
Vehicle or Road-Train 
Not exceeding 3! ton capacity 334.80 
51 tons and over but under 32 
tons ^ 335.20 
52 tons and over but under 33 
tons , 335.W 
33 tons and over but under 74 
tons _ 336.50 
54 tons and over but under 35 
ions 337.30 
5s tons and over but under 36 
tons 338.30 
36 tons and ovcr but under 37 
tons i 338.70 
57 tons and over but under 38 
tons . 339.30 
58 tons and over but under 39 
tons 339.70 
59 tons and over but under 40 
tons 341.10 
40 tons and over but under 41 
tons 342.00 
41 tons and over hut under 42 
tons 342.50 
42 tons and over but under 43 
tons 343.40 
43 tons and over hut under 44 
tons _ 344.20 
44 tons and over but under 45 
ions 
45 tons and over but under 46 

344.70 
345.50 

349.80 

tons 
4b tons and over but under 47 
tons 346.30 
47 tons and over but under 48 
tons 346.90 
48 tons and over but under 49 
tons . 347.60 
49 tons and over but under M) 
tons , 348.60 
50 tons and over but tinder M 
tons . 349.30 
51 tons and over but under >2 
tons 
52 tons and over but under 53 
tons . 350.60 
53 tons and over but under M 
tons __ 3?l.4> 
54 tons and over but under 
tons _ " 
55 tons and over but under 56 
tons . 352.90 
56 tons and over but under >7 
tons _ 353.60 
57 tons and over hut under 58 
tons . 353.9(1 
58 tons and over but under 59 
tons 3 >4.80 
59 tons and over but under 60 
tons 356.00 
60 tons and over but under 61 
tons 356.70 
61 tons and over hut under 62 
tons 357.10 
62 tons and over but under 63 
tons 357.90 
63 tons and over but under 64 
tons 358.60 
64 tons and over but under 65 
tons 359.30 
65 tons and over but under 66 
tons 359.80 
66 tons and over but under 67 
tons 361.10 
67 tons and over hut under 68 
tons 361.M) 
68 tons and over but under 69 
tons 362.00 
69 tons and over but under 70 
tons 362.80 
70 tons and over but under 7! 
tons 363.80 
71 tons and over but under 72 
tons 364.M) 7"1 tons and over but under 73 
tons 364.90 
7t tons and over but under 74 365.80 tons 
74 tons and over but under 75 
tons 366.80 
75 tons and over 367.40 
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Other Classification: 
3. Junior Workers 

Between 16 and 17 years of age I IK.60 123.10 6.95 
Between 17 and iX years of age 145.00 150.40 K.50 
Between IK and 19 years of age 1K4.55 191.50 10.80 

4. Apprentices 
Saw Doctor. 
Millwright. Supple- 

Others Wood mentary 
A B Machinist Payments 

Four Year Term: 
First vear 158.40 163.35 11.20 + 7.70 
Second year 190.00 196.00 14.50 + 9.30 
Third year 237.50 245.00 16.85 + 11.60 
Fourth year 285.(8) 294.(8) 20.25 + 13.90 

5. Leading Hands: 
In charge of three-10 other workers 

— an extra $13.20. 
In charge of 11-20 other workers 

— an extra $19.90. 
In charge of over 20 other workers 

— an extra $25.75. 

6. Special Payment: 
(1) Subject as hereinafter provided this clause 

appl ies to workers employed in the classification of 
millwright; saw doctor; shaper; flooring machinist 
— fast feed; fast feed sizer; moulding machinist or 
two. three or four sider planer who is required to set 
up his machine and grind his knives and cutters 
and then only from such time as he is required to 
act; buzzer when required to do other than planing 
one face and squaring edge and who is required to 
set up his own machine and grind his knives and 
cutters and then only from such time as he is 
required so to act or tenoner who is required to set 
up his machine and grind his knives and cutters 
and then only from such time as he is required so to 
act and to apprentices to wood machining, 
millwrighting or saw doctoring. 

(2) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 

(a) A worker, other than an apprentice, 
employed in a classification mentioned 
in paragraph (1) hereof shall be paid 
$22.50 per week, and; 

(b) An apprentice shall be paid per week a 
percentage of $22.50 being the percentage 
which appears against his year of 
apprenticeship in subclause 4. — 
Apprentices of this schedule. 
In each case for all purposes of this 
award; provided that the amount payable 
to any worker pursuant to the foregoing 
provisions of this clause shall be reduced 
by the amount of any payment being 
made to that worker in addition to the 
said rates, otherwise than pursuant to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other 
agreement or arrangement. 

(3) The rate prescribed in this award for any 
classification mentioned in paragraph (1) hereof is 
not amended by this clause and shall not. for the 
purpose of any other award, order, industrial 
agreement and or other agreement or arrangement 
be deemed to have been so amended. 

7. Supplementary Payments: 
(a) The supplementary payments as prescribed in 

this schedule are in substitution for any over 
award payments as defined hereunder. Any 
such over award payment shall be reduced by 
the amount of supplementary payment 
prescribed for the classification concerned. 

(b) "Over Award Payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service pay" 
or any term whatsoever) which an employee 
would receive in excess of the Base Rate for the 
classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and 
travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by this award. 

8. Calculation of Wage Rates — State Wage Case 
Decision: In circumstances where award wages are to 
be increased as a result of State Wage Case Decisions, 
unless otherwise specified in such decisions the amount 
of the increase shall be calculated and applied to the 
Wages Clause as follows: 

(a) Where the State Wage Case Decision provides 
that award wages be increased by a flat 
amount, that amount shall be applied to the 
Base Rate only. 

(b) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the 
Base Rate and the Supplementary Payment. 
Such percentage increase shall also apply to 
the Leading Hand Allowances, the Special 
Payment and the Disability Allowances. 

(c) In the instances outlined in paragraphs (a) 
and (b) hereof the new Award Rate shall be 
calculated by adding the Base Rate and the 
Supplementary Payment. 

(d) Where the State Wage Case Decision provides 
for a plateau formula (that is, a combination of 
a percentage increase and a flat money 
amount), the plateau level shall be determined 
by reference to the Base Rates and the Award 
Rate and the Supplementary Payment shall be 
calculated by subtracting the Base Rate from 
the Award Rate. 

9. Minimum Wage — Adult Males and Females: 
Notwithstanding the provisions of this award, no 
employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 



WINERIES AWARD No. 31 of 1969 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation Pursuant to 
Structural Efficiency Principle. 

The Australian Workers' Union. 
'.Vest Australian Branch 

Industrial Union of Workers 
and 

Valencia Vineyards Pty Limited and Others. 
No. 356 of 1989. 

Various Winery 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19th day of May 1989. 

Order. 
HAVING heard MrS. Booth on behalf of the applicant 
and Ms C. Fitzgibbon on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the Applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles, and with the consent of 
the parties, hereby order — 

That the Wineries Award No. 31 of 1969— 
(1) be amended in accordance with the 

following Schedule to provide for the 
inclusion of Clause 2B. — State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from the 19th day of May 1989 in 
accordance with the rates specified in 
Column A of the following Schedule. 

(3) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a fiat 
amount of $10.00 per week with effect on 
and from the 19th day of November 1989 
in accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

8. Hours of Work. 
9. Overtime. 
10. Meal Interval. 
11. Contract of Service. 
12. Higher Duties. 
13. Holidays. 
14. Annual Leave. 
15. Absence Through Sickness. 
16. Payment of Wages. 
17. Time and Wages Record. 
18. No Reduction. 
19. Under Rate Workers. 
20. Junior Workers' Certificate. 
21. Limitation of Female Work. 
22. Right of Entry. 
23. Board of Reference. 
24. Posting of Award and Union Notices; 
25. Long Service Leave. 
26. General Conditions. 
27. Preference to Unionists. 

Schedule of Respondents. 

2. Clause 2B. — State Wage Principles — September 
1988: After Clause 2A. insert new clause 2B. 

2B. — State Waae Case Principles — 
September 1988. 

(1) It is a term of this Award that the Unions 
undertake, until 1 July 1989. not to pursue any extra" 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employeron whom this Award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 7. — Wages: Delete this clause and insert in 
lieu: 

7. — Wages. 
Column A Column B 

S S 
(1) Atluli {Total Wage Per Week): 

{a) Head Cellarman or Head 
Storeman having charge of 
more than four employees 302.30 312.30 

(b) Head Cellarman or Head 
Storeman having charge of 
four or less employees 298.60 308.60 

(c) Leading Hand in any 
department exercising 
supervision over any other 
employee or employees 292.90 302.90 

(d) Driver of fork Sift with lifting 
capacity of— 
(i) Up to and includinu 

5 (MM) kilo *" 296.30 306.30 
(ii) over 5 (KM) kilos 304.10 314.10 

(e) All others 286.<H) 296.(M) 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. 10 per cent Ordinary Wage Addition. 
2B. State Wasze Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Wages. 

unuer 10 years 01 age ou 
16 to 17 years of age 60 ; 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rate 

(3) Casual Employees: 
(a) Casual employees shall be paid 20 per cent in 

addition to the rates prescribed for weekly 
employment. 

(b) A casual employee is a person who is engaged 
and paid as such. 
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(c) Provided that this shall not apply to an 
employee who severs his contract of service or 
who is dismissed for misconduct. 

(4) Workers engaged in burning and/or waxing 
closed vats shall be paid 36.5 cents per hour in addition 
to the abovementioned rates. 

AWARDS/AGREEMENTS — 

Second tier/wage fixing 
principles — Orders — 
AERATED WATER AND CORDIAL 

MANUFACTURING INDUSTRY AWARD No. 10 of 
1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award Pursuant to 

Restructuring and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital, Service and 
Miscellaneous WA Branch 

and 
Cadbury Schweppes Pty Ltd and Others. 

No. 1016 of 1987. 
Various Cordial Manufacturing 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Aerated Water and Cordial 
Manufacturing Industry Award 1975. No. 10 of 
1975 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1988. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu thereof — 
2.—Arrangement. 

1. „ Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Breakdowns. 
8. Hours. 
9. Overtime. 
10. Wages. 
11. Deleted. 
12. Shift Work. 

13. Payment of Wages. 
14. Higher Duties. 
15. Under-Rate Workers. 
16. Absence Through Sickness. 
17. Holidays.. 
17A. Annual Leave. 
18. Record. 
19. Proportion of Juniors. 
20. Junior Worker's Certificate. 
21. Posting of Award and Union Notices. 
22. Payment of Wages — 38 Hour Week. 
23. Protective Equipment. 
24. First Aid Kit. 
25. Right of Entry. 
26. No Reduction. 
27. Preference to Unionists. 
28. Long Service Leave. 
29. Casual Workers. 
30. Bereavement Leave. 
31. Location Allowances. 
32. Maternity Leave. 
33. Part-Time Workers. 

Schedule of Respondents. 

2. Clause 6.—Contract of Service: Delete this clause 
and insert the following in lieu thereof — 

6.—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and. if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) A contract of service to which this award 
applies may be terminated in accordance with the 
provisions of this clause and not otherwise but this 
subclause does not operate so as to prevent any 
party to a contract from giving a greater period of 
notice than is hereinafter prescribed nor to affect 
an employer's right to dismiss a worker withoul: 
notice for misconduct, in which case wages shall be 
paid up to the time of dismissal. 

(3) Subject to the provisions of this clause a 
party to a contract of service may, on any day, give 
to the other party the appropriate period of notice 
of termination of the contract prescribed in 
subclauses (6) and (7) of this clause and the 
contract terminates when that period expires. 

(4) In lieu of giving the notice referred to in 
subclause (3) of this clause an employer may pay 
the worker concerned his/her ordinary wages for 
the period of notice to which he/she would 
otherwise be entitled. 

(5) (a) Where a worker leaves his/her 
employment — 

(i) without giving the notice referred to in 
subclause (3) of this clause; or 

(ii) having given such notice, before the 
notice expires; 

he/she forfeits his/her entitlement to any moneys 
owing to him/her under this award except to the 
extent that those moneys exceed his/her ordinary 
wages for the period of notice which should have 
been given. 

(b) In a case to which paragraph (a) of this 
subclause applies; 

(i) The contract of service shall, for the 
purposes of this award, be deemed to have 
terminated at the time at which the 
worker was last ready, willing and 
available for work during ordinary hours 
under the contract; and 
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(ii) The provisions of subclause (3) of this 
clause shall be deemed to have been 
complied with if the worker pays to the 
employer, whether by forfeiture or 
otherwise an amount equivalent to the 
worker's ordinary wages for the period of 
notice which should have been given. 

(6) The period of notice referred to in subclause 
(3) of this clause is: 

(a) In the case of a casual worker, one 
hour. 

(b) In any other case: 
(i) During the first month of employ- 

ment under the contract, one day; 
and 

(ii) After the first month of such 
employment, one week. 

(7) An employee shall, for the purpose of this 
award, be deemed to be a casual employee: 

(a) If the expected duration of the 
employment is less than one month; or 

(b) If the notification referred to in subclause 
(1) of this clause is not given and the 
employee is dismissed, through no fault 
of his/her own, within one month of 
commencing employment. 

3. Clause 10.—Wages: Delete this clause and insert 
■the following in lieu thereof — 

10.—Wages. 
The minimum weekly rates of wage payable to 

employees covered by this Award shall be — 
Column Column Column Column 

A B C D 
s s s s 

(I) Adull Employees: 
(a) Cordial and/or syrup 

makers mixing recipe 
or formulae who are 
responsible for ensur- 
ing that the correct 
qualities and quan- 
tities of ingredients 
are included in batches 329.70 336.30 342.90 352.90 

(b) Filler Operator: 
(i) for lines with a 

rated capacity of 
under 150 units 
per minute 321.50 327.90 334.30 344.30 

(ii) for all other tines 329.70 336.30 342.90 352.90 
(c) Driver of Motor Vehicle 330.00 336.60 343.20 353.20 

Provided that drivers 
who are required to 
collect money during 
any week or portion 
of a week as part of 
their duties and 
account for it shall 
be paid S3.50 for such 
week in addition to 
the rate of wage 
prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three 

months* 
experience 320.00 326.40 332.80 342.80 

(ii) thereafter 329.90 336.50 343.10 353.10 
(e) Employees operating 

labelling, palletising 
or depalletising, case- 
packing or unpacking 
or carton packing 323.40 329.90 336.30 346.30 
machines 

(0 Employees engaged on 
routine line testing 313.80 320.10 326.40 336.40 

(g) Employee engaged on 
bottling or canning 
line operations includ- 
ing operating bottle 
washer, removing empty 
bottles from cases or 
placing empty bottles on 
conveyors, sighting, 
inspecting, filling 
cases with full bottles 
and stacking on pallets, 
fruit juice extracting, 
cordial and/or syrup 
room 306.60 312.70 318.% 328.90 

(h) All others 301% 307% 314% 324% 

Column Column Column Column 
A B C D 
s s s s 

(2) Notwithstanding the provisions of subclause (1) of this clause, 
employees of: 

(a) Golden Mile Aerated 
Water Co Ltd. trading 
as Mexi: 

(b) Goldfields Soft Drinks: 
(c) Wright Prospecting Pty 

Ltd. trading as Weaver 
and Lock: and 

(d) Solo Kool Drinks Pty 
Ltd 

shall be paid not less than: 
(i) Cordial and/or 

syrup makers mix- 
ing recipe or 
formulae who arc 
responsible for 
ensuring that the 
correct qualities 
and quantities of 
ingredients are 
included in 
batches 312.60 318% 32,5.10 335.10 

(ii) Filler Operator 
(aa) for lines 

with a rated 
capacity of 
under 150 
units per 304.10 310.20 316.20 326.30 
minute 

(bb) for all other 
lines 312.60 318% 325.10 335.10 

(Hi) Driver of Motor 
Vehicle 313.00 319.30 325.50 335.50 
Provided that 

drivers who are 
required to 
collect money 
during any week 
or portion of a 
week as part of 
their duties and 
account for it 
shall be paid 
S3.50 for such 
week in addition 
to the rate of 
wage prescribed 
above. 

(iv) Driver of Fork Lift 
(aa) less than 

three 
months* 
experience 303.10 309.20 315.20 325.20 

(bb) thereafter 312% 319.20 325.40 335.40 
(v) Employees oper- 

ating labelling, 
palletising or 
depalletising. case 
packing or un- 
packing or carton 
packing machines 306.30 312.40 318.60 328.60 

(vi) Employees en- 
gaged on routine 
line testing 296.70 302.60 308.60 318.60 

(vii) Employee engaged 
on bottling or 
canning line 
operations includ- 
ing operating 
bottle washer, 
removing empty 
bottles from cases 
or placing empty 
bottles on con- 
veyors. sighting, 
inspecting, filling 
cases with full 
bottles and stack- 
ing on pallets, fruit 
juice extracting, 
cordial and/or 
syrup room 289.60 295.40 301.20 311.20 

(viii) All others 284% 2%.60 296.30 306.30 
Provided that no employee, other than a casual, 

shall have the weekly wage rate reduced on account 
of the coming into operation of this subclause. 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 
22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 
1 November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 
1 January 1989. 
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The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 
22 March 1989. 

(3) Junior Employees: Junior employees shall 
receive the prescribed percentage of the adult rate 
for the class of work on which they are engaged. 

% 
16 years of age and under 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 90 
At 20 years of age Adult Rates 

(4) Leading Hands: In addition to the 
appropriate rate prescribed in this clause a leading 
hand shall be paid — 

Column Column Column 
ABC 
$ $ $ 

(a) if placed in 
charge of not 
less than three 
and not more 
than 10 other 14.60 14.90 15.20 
employees 

(b) if placed in 
charge of more 
than 10 and not 
more than 20 22.50 23.00 23.40 
other employees 

(c) if placed in 
charge of more 
than 20 other 
employees 29.80 30.40 31.00 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

4. Clause 16.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in lieu 
thereof — 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability to 
attend for work, the nature of his/her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances, shall be given to the employer within 
24 hours of the commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shift workers, where 
practicable, the notification is to be given prior to the 
start of normal shift hours. 

5. Clause 29.—Casual Workers: Delete this clause 
and insert the following in lieu thereof — 

29.—Casual Workers. 
Any worker employed as a casual worker, in 

accordance with Clause 6.—Contract of Service of 
this award shall receive 20 per cent in addition to 
the rate specified for his/her class of work 
performed. 

6. Clause 33.—Part-Time Workers: Insert a new 
clause as follows — 

33.—Part-Time Workers. 
(1)' A part-time worker may be engaged on a 

weekly contract in accordance with Clause 6.— 
Contract of Service of this award to work a 

regularly rostered number of hours each week. 
Provided that a part-time worker shall not be 
rostered to work less than two days or 16 hours per 
week. 

(2) A part-time worker shall be paid a weekly 
rate calculated pro rata to the class of work on 
which the worker is engaged in the proportion 
which the worker's hours of work bear to 38. 

(3) Part-time workers shall be entitled to 
payment for annual leave, public holidays, long 
service leave and sick leave on a pro rata basis in the 
same proportion as the number of hours worked 
per week bear to 38. 

(4) The hours of part-time workers shall not be 
altered without their agreement or the giving of one 
week's notice. 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award Pursuant to 

Restructuring and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and 
Miscellaneous WA Branch 

and 
P.S. Adams and Associates and Others. 

No. 1017 of 1987. 
Various Animal Welfare 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Animal Welfare Industry Award No. 8 
of 1968 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Absence Through Sickness: Delete 

subclause (3) of this clause and insert the following in 
lieu thereof — 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 
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2. Clause 19.—Rates of Pay: Delete this clause and 
insert the following in lieu — 

19.—Rates of Pay. 
The minimum rates of wage per week payable to 

employees covered by this award shall be: 
Column Column Column Column 

A B C D 
S S S S 

(1) Veterinary Nurse 
(as defined) 
On completion of 
training and on 
registration 242.20 247.00 251.90 261.90 
After one year of 
service and 
thereafter 298.70 304.70 310.60 320.60 

Column Column Column Column 
A B C D 
s s s s 

(2) Trainee Veterinary 
Nurse (as defined) 
(a) In the first year of 

approved course 
— for work other 
than the prescribed 
minimum number 
of hours of super- 
vised practical 
experience as set 
down in the 
approved course. • 
Adult Trainee 
Veterinary Nurse 265.10 270.40 275.70 285.70 
Junior Trainee 
Veterinary Nurses 
shall receive the 
prescribed per- 
centage of the 
Animal Attendant's 
rate per week. 

Under 17 years of age 50% 
17 to 18 years of age 60% 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90% 

(b) In the second year of approved course Trainee Veterinary 
Nurses shall receive 65 per cent of the rate prescribed for 
Veterinary Nurses after three years of service. 

Provided that a Trainee Veterinary Nurse in the second year 
of an approved course shall receive wages not less than he/she 
would have received in paragraph (a) of subclause (2) of this 
clause. 

Column Column Column Column 
A B C D 
S S S S 

(3) Inspector 303.40 309.50 315.00 325.50 

(4) Animal Attendant 265.10 270.40 275.70 285.70 

(5) All others directly 
employed in the 
care of animals 
and including 
Kennel Hand and 

• Food Preparer 258.70 263.90 269.00 279.00 

(6) Junior Employees: Junior employees shall 
receive the prescribed percentage of the all others 
rate prescribed in subclause (5) of this clause per 
week. 

% 
Under 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(7) An employee placed in charge of three or more 
other employees shall be paid the following 
amounts per week in addition to his/her 
ordinary rate of pay. 

Column Column Column 
ABC 
$ $ $ 

14.30 14.60 14.90 

(8) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift, an allowance of $1.40 per day shall be 
paid. 

The rates of wage prescribed in Column A shall 
operate from the beginning of the first pay period to 
commence on or after 22 September 1988. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period to 
commence on or after 1 November 1988. 

The rates of wage prescribed in Column C shall 
operate from the beginning of the first pay period to 
Cbmmence on or after 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate from the beginning of the first pay period to 
commence on or after 22 March 1989. 

BAG, SACK AND TEXTILE 
AWARD No. 3 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award Pursuant to 

Restructuring and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Joyce Bros (WA) Pty Ltd and Others. 

No. 1018 of 1987. 
ious Textile Manufacturing 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

Various 

HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Bag, Sack and Textile Award No. 3 of 
1960 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Hours: Delete subclause (1) of section 

A.—Hours of this clause and insert the following in lieu 
thereof — 

Section A.—Hours. 
(1) (a) The provisions of this clause apply to all 

workers to whom this award applies. 
(b) Subject to the provisions of this clause the 

ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 
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(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked 
on any or all days of the week. Monday to Friday, 
inclusive, and except in the case of shift workers, 
shall be worked between the hours of 6.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and 
the majority of workers in the plant or section or 
sections concerned. 

(d) Where an ordinary shift or shift worker 
finishes not later than 8.00 a.m. on Saturday, such 
hours on the Saturday shall be deemed to be 
ordinary hours of employment and shall not be 
subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day. the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of workers in the plant 
or section or sections concerned. 

(0 The ordinary hours of work shall be 
consecutive except for the meal interval as 
prescribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon 
between the majority of the workers and the 
employer at each factory shall be allowed between 
the hours of 11.00 a.m. and 2.00 p.m. on Monday to 
Friday inclusive. In default of such agreement the 
meal break shall be not more than one hour and 
not less than 30 minutes to be taken within the 
aforementioned period. 

2. Clause 9.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof — 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than 
in extraordinary circumstances, shall be given to 
the employer within 24 hours of the 
commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 

3. Clause 11.—Contract of Service: Delete this clause 
and insert the following in lieu thereof — 

11 .—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and. if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) (a) (i) jhe period of notice of termina- 
tion in the case of a casual 
employee shall be one hour, 

(ii) If the required notice of termina- 
tion is not given, one hour's wages 
shall be paid by the employer or 
forfeited by the employee. 

(b) An employee shall, for the purpose of this 
award, be deemed to be a casual employee: 

(i) if the expected duration of the 
employment is less than one 
month; or 

(ii) if the notification referred to in 
subclause (1) of this clause is not 
given and the employee is dis- 
missed. through no fault of his/her 
own. within one month of com- 
mencing employment. 

(3) Except for a casual employee, a week's notice 
shall be given on either side or in lieu of notice, by 
the payment or forfeiture, to terminate the 
employment of a weekly hand. 

(4) Provided this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up 
to the time of dismissal. 

4. Clause 20.—Casual Workers: Delete this clause 
and insert the following in lieu thereof — 

20.—Casual Workers. 
Any worker employed as a casual worker, in 

accordance with Clause 11.—Contract of Service 
of this award shall receive 20 percent in addition to 
the rate specified for the class of work 
performed. 

5. Clause 25.—Wages: Delete this clause and insert 
the following in lieu thereof — 

25.—Wages. 
Column Column Column Column 

A B C D 
S S S S 

Classitlciition 
(1) Trado.spcr.xons (Total wage 

per week) 
(a) Canvas and Vinvl 

Fabricator " 334.50 341.20 347,40 357.90 
(2) Adult Employees (Total wage 

per week) 
(a) Bag and sack repairing 

machinist 2X5.00 290.70 296.40 306.40 
(b) Labourers in bag and 

sack repairing sections 277.30 2X2.XO 2X8.40 298.40 
(c) Bag-making machinist 2X2.00 2X7.(10 293.30 303.30 
(d) Sailmakcr (as defined) 313.30 319.60 325.XO 335.80 
(e) Manufacture and/or 

repair of sails and 
ship's gear (including 
nets, fenders and 
rigging) and other 
articles that of palm 
and needle: 

First six months 
of employment on 
such work 291.60 297.40 303.30 313.30 
Between six and 12 
months of emplov- 
ment on such work 294.10 3(K).(K) 305.90 315.90 
After 12 months of 
emplovment on 
such work 29H.60 3(4.60 310.50 320.50 

(I) Manufacture and/or 
repair of canvas 
goods of all des- 
cription covered by 
this award including 
plastic substitutes for 
canvas — 

First six months 
of emplovment on 
such work 2X5.20 290.90 296.60 306.60 
Between six and 12 
months of emplov- 
ment on such work 2X7.70 293.50 299.20 306.20 
After 12 months of 
employment on 
such work 292.30 298.10 304.10 314.00 

(g) Sewing machinist, 
cutter or repairer of 
canvas — 

First six months of 
employment on such 
work 2X5.20 290.90 296.60 306.60 
Between six and 12 
months of employ- 
ment on such work 2X7.70 293.50 299.20 309.20 
After 12 months of 
employment on 
such work 292.30 29X.i0 304.10 314.00 

(h) Sowing Machinist 
(bag) " 

First six months of 
employment on such 
work 2X5.20 290.90 296.60 306.60 
Thereafter 2X7.70 293.50 299.20 309.20 

(i) All others 2X7.80 293.60 299.30 309.30 
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(3) Junior Employees: Junior employees shall 
receive the prescribed percentage of the "All 
Others" rate per week. 

% 
16 years of age and under 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

Trades- (4) Apprentices — (per cent of the 
persons" rate per week). 

(a) Four Year Term 
First year 
Second year 
Third year 
Fourth year 

(b) Three and a Half Year Term 
First six months 
Next year 
Next year 
Final year 

(c) Three Year Term 
First year 
Second year 
Third year 

(5) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including 
an apprentice), 21 years of age or over, shall be paid 
less than $229.60 per week as his/her ordinary rate 
of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $229.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the employee is employed, 

(6) Leading Hands: Any employee placed by the 
employer in charge of other employees shall be 
paid the following rates in addition to their 
ordinary rate of wage:— 

Per Week 
Column Column Column 
ABC 
$ $ $ 

In charge of one to 
five employees 14.60 14.90 15.20 

In charge of six to 
10 employees 22.50 23.00 23.40 

In charge of 11 or 
more employees 28.90 29.50 30.10 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 
22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 
1 November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 
1 January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 
22 March 1989. 

(7) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his/her 
work as a tradesman or apprentice the 
employer shall pay a tool allowance of 

(i) $7.70 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of $7.70 being the 
percentage which appears against 
his/her year of apprenticeship in 
subclause (4) of this clause 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his/her work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his/her 
employer if lost through his/her own 
negligence. 

CEMENT TILE MANUFACTURING 
AWARD No. 3 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia 

(Union of Workers) Western Australian Branch 
and 

Monier Tile Company (WA) Pty Ltd 
and Others. 

No. 1570 of 1988. 
Various Brick and Tile 

Manufacturing 
COMMISSIONER A.R. BEECH. 

23rd day of June 1989. 

Order. 
HAVING heard Mr J.R. Bainbridge on behalf of the 
Applicant and Mr C. Mitsopoulos on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Cement Tile Manufacturing Award No. 
3 of 1966 be varied in accordance with the following 
Schedules and that such variation shall have effect 
from the dates specified therein. 

(Sgd.) A.R. BEECH, 
fL.S.l Commissioner. 
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Schedule A. 
Clause 10.—Wages: Delete this clause and insert in 

lieu thereof: 
10.—Wages, 

The minimum rate of wages payable to workers 
covered by this award shall be as follows: 

A B 

(1) Adult: 
Fork Lift Driver 
Machine Operator 
Hand Presser 
Ridge Maker and 

Finisher and 
Stripper 

Colour Operator 
Stripper and Stacker 
Tiles 
All Others 

314.10 
309.30 
309.30 

309.30 
303.80 

299.10 
229.10 

324.10 
319.30 
319.30 

319.30 
313.80 

309.10 
309.10 

(2) Junior Workers: (per cent of Adult All 
Others Rate) 

% 
16 years of age 60 
17 years of age 70 
18 years of age 80 
19 years of age 90 
20 years of age 100 

(3) Leading Hands: In addition to the rates 
herein prescribed a leading hand appointed 
as such by his employer shall be paid (per 
week):— 

$ 
(a) If placed in charge of not 

less than three and not 
more than 10 other workers 14.60 

(b) If placed in charge of more 
than 10 and not more than 
20 other workers 20.70 

(c) If placed in charge of more 
than 20 other workers 26.80 

The rates of wage prescribed in Column A shall 
operate from the beginning of the first pay period 
commencing on or after 31 March 1989. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period 
commencing on or after 13 April 1989. 

Schedule B. 
Addendum: Delete this Addendum and insert in lieu 

thereof: 
Addendum. 

The provisions of this Award shall apply to 
Geraldton Building Company Pty Limited except 
to the extent of Clause 10.—Wages whereby the 
following provisions shall be observed in lieu 
thereof: 

Clause 10.—Wages: Insert in lieu: 

(1) Adult: 
Fork Lift Driver 
Machine Operator 
Hand Presser 
Ridge Maker and 

Finisher and 
Stripper 

Colour Operator 

314.10 324.10 
309.30 319.30 
309.30 319.30 

Stripper and Stacker 
Tiles 299.10 309.10 
All Others 229.10 309.10 

(2) Junior Workers: (per cent of Adult AH 
Others Rate) 

% 
16 years of age 60 
17 years of age 70 
18 years of age 80 
19 years of age 90 
20 years of age 100 

(3) Leading Hands: In addition to the rates 
herein prescribed a Leading Hand 
appointed as such by his employer shall be 
paid (per week):— 

$ 
(a) If placed in charge of not 

less than three and not 
more than 10 other workers 14.60 

(b) If placed in charge of more 
than 10 and not more than 
20 other workers 20.70 

(c) If placed in charge of more 
than 20 other workers 26.80 

The rates of wage prescribed in Column A shall 
operate from the beginning of the first pay period 
commencing on or after 31 March 1989. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period 
commencing on or after 13 May 1989. 

DRUM RECLAIMING AWARD No. 21 of 1961. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Variation to Award Pursuant to 
Restructuring and Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Imerito Drum Company and Others. 
No. 1031 of 1987. 

Various Metal Trades 
COMMISSIONER J.A. NEGUS. 

19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Drum Reclaiming Award No. 21 of 1961 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period on or after the 1st day of 
November 1988. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

309.30 
303.80 

319.30 
313.80 
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Schedule. 
1. Clause 9.—Absence Through Sickness: Delete 

subclause (3) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extra- 
ordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. Where practicable notification of 
absence due to sickness is to be given no later than 
two hours after the normal start time. In the case of 
shift workers, where practicable, the notification is 
to be given prior to the start of normal shift 
hours. 

2. Clause 11.—Contract of Service: Delete this clause 
and insert the following in lieu thereof: 

11.—Contract of Service. 
(1) The employment of a weekly hand may be 

terminated by a week's notice given on either side 
or in lieu of such notice by the payment or 
forfeiture of a week's pay. 

(2) Provided this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up 
to the time of dismissal. 

(3) On the first day of engagement an employee 
shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(4) (a) The period of notice of termination in 
the case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this 
award be deemed to be a casual employee: 

(a) if the expected duration of the 
employment is less than one month, or 

(b) if the notification referred to in subclause 
(2) of this clause is not given and the 
employee is dismissed through no fault of 
his/her own within one month of 
commencing employment. 

3. Clause 21.—Casual Workers: Delete this clause 
and insert the following in lieu thereof: 

21.—Casual Workers. 
Casual workers shall be entitled to receive 20 per 

cent in excess of the rate prescribed for their class of 
work. 

4. Clause 23.—Leading Hands: Delete this clause 
and insert the following in lieu: 

23.—Leading Hands. 
Per Week 

Column Column Column 
ABC 
$ $ $ 

(1) If placed in charge 
of not less than 
three and not 
more than 10 
other workers 14.60 14.90 15.20 

(2) If placed in charge 
of more than 10 
and not more 
than 20 other 

Per Week 
Column Column Column 
ABC 
s s s 

workers 22.50 23.00 23.40 
(3) If placed in charge 

of more than 20 
other workers 28.90 29.50 30.10 

5. Clause 25.—Rates of Pay: Delete this clause and 
insert the following in lieu: 

25.—Rates of Pay. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be — 
Column Column Column Column 

A B C D 
S S S S 

(1) Painting and incidental 
duties 293.10 299.{X> 304.80 314.80 

(2) Chiming, shaping, internal 
lacquering, rumbling, 
cleaning, classifying 
and drum inspecting. 
stenciling with a spray 
gun. spray painting 286.90 292.60 298.40 308.40 

(3) Yard Hands 277.30 282.80 288.40 298.40 
The rates of wage prescribed in Column A shall 

operate on and from the first pay period on or after 
22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 
22 March 1989. 

(4) Junior Employees: Junior employees shall be 
paid the prescribed percentage of the adult rate for 
the class of work on which they are engaged. 

% 
Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult Rates 

DRY CLEANING AND LAUNDRY AWARD 
No. 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

The Western Australian Clothing and Allied 
Trades' Industrial Union of Workers. Perth 

and 
Snokleen Dry Cleaners and Others. 

No. 760 of 1987. 
Various Dry Cleaning and Laundry. 

COMMISSIONER S.A. KENNEDY. 
4th day of May 1989. 

Award variation claim — second tier — 38 hours — 
question of operative date — parties agree — no 
retrospectivity. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary 
the Dry Cleaning and Laundry Award 1979 to provide 
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for a 38 hour week, a wage increase of four per cent 
pursuant to the Second Tier Principle, maternity leave 
and superannuation payments. After a number of 
conferences but prior to the hearing of this matter the 
applicant Union informed the Commission that it no 
longer wished to proceed further through this 
application on its claim for superannuation. The claim 
was amended by leave to reflect this request. The claim 
was advertised in the media prior to the hearing held on 
27 April 1989. 

The schedule supplied by the applicant Union is 
before the Commission by agreement of those 
respondents who answered the claim. 

It is a fact that negotiations between the parties on 
this claim have been extensive and have taken place 
over a period of some months. That length of time is 
more a reflection of genuine attempts to examine the 
award in the context of the conditions experienced in 
the local industry and the requirements of the Wage 
Principles. I am satisfied that the agreed outcome, 
which is incorporated in the other various proposed 
award amendments, meets the test of those Principles. 
An Order will issue reflecting that conclusion. 

The question which remains is that of operative date. 
That question is not a matter which arises as a 
consequence of disagreement between the parties 
represented at the hearing. It arises as a consequence of 
consideration of the facts, the Wage Principles and the 
injunctions of section 26 of the Industrial Relations Act 
1979. 

It is a fact that the applicant Union and those 
respondents who answered the claim reached an 
agreement on two projected dates for the phasing in of 
the four per cent wage increase, with the first being on 11 
January 1989 and the last being on 31 May 1989. It is 
these dates the applicant Union now seeks to have 
implemented by way of the Order in this matter. 
However, and clearly in my view, the Wage Principles 
do not envisage that wage increases (or offsets) 
pursuant to the Second Tier Principle be implemented 
prior to the implementation of the offsets (or wage 
increases). Having regard for this and the date proposed 
by parties for the final implementation of the wage 
increase, and cognisant of the fact that the wage rates 
were increased by $10.00 on 11 April 1989, I have 
concluded that the operative date for the four per cent 
wage increase and the award variations going to the 
agreed offsets should be the beginning of the first pay 
period commencing on or after 31 May 1989. 

So far as the 38 hour week variations are concerned 
the applicant Union sought an operative date of the 
date of hearing. This was not formally opposed. 
However, in view of the type of variation sought, the 
various possible methods of implementation and 
consequential arrangements which may result, I have 
concluded that it is both reasonable and more practical 
to set an operative date which allows time for necessary 
adjustments to meet the requirements pursuant to the 
Order which will issue out of this matter. The operative 
date will be the beginning of the first pay period 
commencing on or after 31 May 1989. 

The Order will now issue in the form of Minutes with 
a Speaking to the Minutes to be arranged as required. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

The Western Australian Clothing and Allied 
Trades' Industrial Union of Workers, Perth 

and 
Snokleen Dry Cleaners and Others. 

No. 760 of 1987. 
DRY CLEANING AND LAUNDRY AWARD 

No. 35 of 1978. 
Various Dry Cleaning and Laundry. 

COMMISSIONER S.A. KENNEDY. 
23rd day of May 1989. 

Order. 
HAVING heard Mr A. Cooke on behalf of the applicant 
and Ms G. Marton on behalf of respondents, now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order— 

(1) That the terms of the Dry Cleaning and 
Laundry Award 1979. No. 35 of 1978 as 
amended be further varied in accordance wth 
the following schedule with effect from the 
beginning of the first pay period commencing 
on or after 31 May 1989. 

(2) That the rate per week applying to the 
classification of Laundry Hand in Clause 30. 
— Wages for the period on and from 11 
October 1988 to 11 April 1989 shall be $250.90 
and on and from 11 April 1989 to the operative 
date prescribed in (1) hereof shall be $260.90 
and to that extent this Order thereby corrects 
and replaces the Order in Matter No. 1044 of 
1988 dated the 10th day of November 1988. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu— 
2. — Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Preference to Unionists. 
9. Hours of Work. 
10. Meal Intervals and Rest Periods. 
11. Meal Money. 
12. Overtime. 
13. Holidays. 
14. Annual Leave. 
15. Absence Through Sickness. 
16. Bereavement Leave. 
17. Long Service Leave. 
18. Special Rates. 
19. Mixed Functions. 
20. Travelling Time. 
21. Casual Worker/Permanent Part-Time 

Worker. 
22. Location Allowances. 
23. Time and Wages Record. 



24. Right of Entry. 
25. General Conditions. 
26. Protective Equipment. 
27. Notice Boards. 
28. Board of Reference. 
29. Liberty to Apply. 
30. Wages. 
31. Payment of Wages. 
32. Maternity Leave. 
33. Shift Work. 

Schedule of Respondents. 

2. Clause 6. — Definitions: Delete this clause and 
insert the following in lieu— 

6. — Definitions. 
(1) "Dry Cleaning" for the purpose of this award 

shall cover the cleaning, spotting and finishing of 
garments and materials and the maintenance of 
plant and equipment (except steam air forming 
and the receiving sorting and despatching of 
garments and materials). 

(2) "Cleaning" for the purposes of the definition 
of dry cleaning in this clause 'cleaning" shall mean 
all operations in relation to dry cleaning which 
shall include the classification of garments, the 
application of distillation, filtration, tumbling and 
pre-spotting techniques and the after treatment of 
garments and materials. 

(3) "Spotting" for the purposes of the definition 
of dry cleaning in this clause 'spotting' shall mean 
the application of the techniques of pre-spotting, 
stain removal by chemical application, wet 
cleaning,, steam gun operation, the drying of 
garments and materials, the classification of 
garments and fibre identification. 

(4) "Finishing" for the purpose of the definition 
of dry cleaning in this clause 'finishing' means the 
application of all types of machine and hand 
pressing techniques. 

(5) "Late Shopping Night" for the purposes of 
this award shall mean the evening of the day on 
which ordinary hours of work of a general retail 
shop may be worked between 7.00 a.m. and 9.00 
p.m. 

(6) "Union" for the purposes of this award shall 
mean The Western Australian Clothing and Allied 
Trades' Industrial Union of Workers, Perth. 

(7) "Casual Worker" for the purposes of this 
award shall mean a worker engaged and employed 
as such. 

(8) "Permanent Part Time Worker" for the 
purposes of this award is as. defined in subclause (2) 
of Clause 21. — Casual Worker/Part Time 
Worker. 

3. Clause 7. — Contract of Service: After subclause 
(9) of this clause add the following— 

(10) Subject to the provisions of this clause, for 
permanent part time workers as defined in Clause 
21. — Casual Worker/Part Time Worker, the 
pay ment of money or deduction of money in lieu of 
notice shall be calculated on a proportionate basis 
on the average weekly number of ordinary hours 
worked by the employee during the 12 months 
preceding the termination of employment or, if the 
period of employment is less than 12 months, on 
the average weekly number of ordinary hours 
worked during the actual period of employment. 

4. Clause 9. Hours of Work: Delete this clause and 
insert the following in lieu— 

9. — Hours of Work. 
(1) In establishments other than Package 

Plants: 
(a) The ordinary hours of work for all 

employees on weekly hiring other than in 
package plants shall not exceed 38 per 
week on days of the week, Monday to 
Friday inclusive, between the hours of 
7.00 a.m. and 6.30 p.m. Provided that 
receivers and despatchers may be 
rostered for ordinary duty oo a 5.5 day per 
week basis and in such cases the time of 
beginning work shall not be earlier than 
7.00 a.m. and the time of finishing not 
later than 1.00 p.m. on the day of the week 
on which a half day is usually observed. 
In such case such work on the additional 
half day shall attract a penalty of 25 per 
cent above the wage rates prescribed in 
Clause 30 of this award. 

(b) No employee shall work for longer than 
nine hours on any day without payment 
of overtime. 

(c) Starting and finishing times of each 
employee shall be fixed by the employer 
and shall not be altered by the employer, 
except in a case of emergency, unless a 
week's notice of such change has been 
given to the employee concerned. 

(d) Any other starting and finishing times 
may be agreed upon by the employer and 
the employee concerned and assented to 
by the Union in writing or approved by 
the Board of Reference. 

(e) The usual working hours shall be 
prominently displayed in each workroom 
or factory or depot. 

(2) In Package Plants: 
(a) The ordinary hours of work for all 

employees on weekly hiring in. package 
plants shall not exceed 10 per day and 38 
per week between 7.00 a.m. and 6.30 p.m. 
Monday to Friday on days other than one 
prescribed as a Late Shopping Night per 
week in an area or locality covered by this 
award: 7.00 a.m. to 9.00 p.m. on such a 
prescribed Late Shopping Night; and 7.00 
a.m. and 12.30 p.m. on a Saturday. 
Provided that where the regular Late 
Shopping Night is a public holiday and 
another night is nominated, the 
prescribed Late Shopping Night hours 
shall apply. 

(b) Where any ordinary hours of work are 
performed by an employee on weekly 
hiring after 6.30 p.m. on one prescribed 
Late Shopping Night per week or on a 
Saturday morning between the hours of 
7.00 a.m. and 12.30 p.m. such work shall 
attract a penalty of 25 per cent above the 
wage rates prescribed in subclause (b) of 
Clause 30. — Wages of this award. 

(c) Workers who are required by their 
employer to work the 38 ordinary hours in 
one week within four days Monday to 
Friday inclusive shall be informed at least 
seven days prior to the commencemerit of 
that working week of the days upon which 
they are rostered to work and the days on 
which they are rostered off. 
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(3) (a) Subject to the daily limitations prescribed 
in (a) and (b) of this subclause, and 
agreement between an employer and a 
majority of the workers the hours of work 
of an establishment may be by any one of 
the following methods— 
(i) By working shorter hours on one or 

more days of each week; and 
(ii) By fixing a day on which all workers 

will be off during a particular work 
cycle; or 

(iii) By rostering workers off on various 
days of the week during a particular 
work cycle. 

(b) Where workers are entitled to a rostered 
day or days off in accordance with 
paragraph (ii) or (iii) of (d) of this 
subclause. the employer shall notify such 
workers not less than four weeks in 
advance of the weekday he or she is to 
take off. Where a worker has not 
accumulated a day's entitlement when a 
rostered day off occurs, such worker for 
that day, shall receive payment for the 
actual time already accrued. 

(c) Where the employer and workers agree 
rostered days off may accumulate to a 
maximum of four days which shall be 
taken in one continuous period within 
one month of such accrual. 

(d) Where an arrangement is made in 
accordance with this clause, starting and 
finishing times and the daily and weekly 
hours so determined shall constitute the 
ordinary working hours and work 
performed outside or in excess of such 
times and hours will constitute overtime 
for the purposes of this award. 

(e) (i) An employee, with the agreement of 
the majority of workers concerned, 
may substitute the day a worker is to 
take off in accordance with any 
arrangement pursuant to (a) of this 
subclause. for another day in the case 
of a breakdown in machinery or a 
failure or shortage of electric power 
or to meet the requirements of the 
business in the event of rush orders 
or some other emergency situation, 

(ii) An employer with the agreement of 
the employee concerned, may 
substitute the day that employee is to 
take off for another day. 

(4) In the event of a dispute over the 
implementation of the 38 hour week, the 
following procedures shall be followed— 
(a) Consultation shall take place within the 

particular establishment concerned. 
(b) If the dispute is not resolved at 

establishment level, it shall be the subject 
of discussions between the Union and the 
employer concerned. 

(c) In the event of a dispute over the 
implementation of the 38 hour week the 
matter may be referred to the Western 
Australian Industrial Relations 
Commission. 

5. Clause 10. — Meal Intervals and Rest Periods: 
Delete subclause (2) of this clause and insert the 
following in lieu— 

(2) Rest Period 
(a) Save as provided in (b) of this subclause, a 

rest period of 10 minutes shall be allowed 

by an employer to all employees each day 
between the time of commencing work 
and the usual meal interval. A further rest 
period of 10 minutes shall be allowed 
between the usual meal interval and the 
usual time of ceasing work. 

(b) In the case of casual workers and 
permanent part-time workers 
commencing work or ceasing work at 
other than the usual time of 
commencement of or cessation of work, 
the rest periods prescribed in (a) hereof 
shall not be taken within two hours of the 
usual meal interval as prescribed in (1) of 
this subclause. 

6. Clause 11. — Meal Money: Delete this clause and 
insert the following in lieu— 

11. — Meal Money. 
(1) A worker required to work overtime for more 

than one hour after the usual ceasing time or 
beyond 6.30 p.m. (whichever is the later) on any 
day, Monday to Friday inclusive, shall either be 
supplied with an adequate recognised evening 
meal by the employer from an established canteen 
on the premises or paid $2.60 in lieu thereof. 

(2) If the notice is given and overtime is not 
worked, the meal money prescribed herein shall 
not be required to be paid. 

(3) Any dispute under this clause as to the 
suitability of a canteen meal supplied may be 
referred to a Board of Reference. 

7. Clause 12. — Overtime: Delete this clause and 
insert the following in lieu— 

12. — Overtime. 
(1) All time worked by a weekly worker in excess 

of 38 hours in a week or in excess of his or her 
normal number of daily hours or outside the daily 
limits prescribed in Clause 9. — Hours of Work of 
this award shall be paid for at the rate of time and a 
half for the First two hours and double time 
thereafter. Each day shall stand alone for the 
purpose of calculating overtime and any overtime 
worked on any day of the week shall be paid for on 
a daily basis. 

(2)(a) An employer may require any worker to 
work reasonable overtime at overtime rates and 
such worker shall work overtime in accordance 
with such requirements. 

(b) The organisation party to this award shall 
not in any way whether directly or indirectly be a 
party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this 
subclause. 

(3) No female worker under the age of 16 years 
shall be employed on overtime after 6.30 p.m. on 
any day. 

(4) Notwithstanding subclause (2) of this clause 
workers required to work for longer than one and a 
half hours after the usual ceasing time shall be 
allowed not less than 30 minutes meal break 
provided that this provision shall not apply to 
workers on any day where there is an early ceasing 
time, unless a total of five and a half hours or more 
inclusive of overtime is to be worked following the 
midday meal break. 

(5) A worker other than a worker subject to 
subclause (4) of the clause whois required to work 
overtime for more than one hour beyond the 
ordinary ceasing time on any day, other than on a 
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working day of less than eight hours, shall be 
entitled to a rest period of 10 minutes paid for at the 
appropriate rate. 

8. Clause 14. — Annual Leave: Delete subclauses 
(4)(a) of this clause and insert the following in lieu— 

(4) If after one month's continuous service in 
any qualifying 12 monthly period a worker leaves 
his or her employment lawfully or his or her 
employment is terminated by the employer 
through no fault of the worker, the worker shall be 
paid at the rate of 2.923 hours payment calculated 
by reference to the rate of wage prescribed in # 
Clause 30. — Wages of this award, divided by 38. for 
each completed week of service. 

9. Clause 15. — Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu— 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as is reasonably 
practicable advise the employer of her inability to 
attend for work, the nature of her illness or injury 
and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence, and where possible, in the case of shift 
workers, prior to the usual commencing time on 
the first day of such absence through illness. 

10. Clause21. — Casual Work: Delete this clause and 
insert the following in lieu— 

21. — Casual Worker/Permanent Part-Time 
Worker. 

(1) Casual Worker 
(a) A casual worker for the purposes of this 

award shall mean a worker who is 
engaged in relieving work or work of a 
casual nature and who is engaged and 
paid by the hour and, subject to (d) and (e) 
of this subclause, (but does not include a 
worker who could properly be classified) 
as a full-time or part-time worker. 
(i) Provided that from 31 May 1989 to 31 

May 1990 inclusive the divisor shall 
be one-fortieth of the ordinary rate 
prescribed in the award for the class 
of work performed. 

(b) A casual worker shall be paid per hour at 
the rate of one-thirty-eighth of the 
ordinary rate for the class of work 
performed for each hour worked plus 20 
per cent. 
(i) A penalty of 20 per cent of the hourly 

rate shall be paid to the worker for 
each hour worked. 

(c) A casual worker shall not be entitled to 
annual leave, sick leave or public 
holidays. 

(d) A casual worker shall not be engaged for 
periods totalling in excess of eight weeks 
in any 12 month period without the 
approval of the Union. 

(e) The provisions of (d) of subclause (1) 
hereof shall not apply to workers engaged 
for a specific period of time to replace a 
designated person where the period of 
that replacement work does not exceed 13 
weeks. The period of time for which the 
replacement worker is engaged together 
with any other special conditions of 
employment shall be confirmed in 
writing at the time of appointment. 

(2) Permanent Part-Time Worker: Persons may 
be employed on a part-time basis subject to the 
following terms and conditions: 

(a) A part-time worker for the purposes of 
this award shall mean an employee who 
is employed on a permanent basis but, 
owing to the requirements of the job on 
which such person is employed, the hours 
of duty are less than 38 hours per week or 
such worker chooses to accept work for 
less than 38 hours per week for reasons 
personal to that worker. 

(b) (i) Subject to (ii) and (iii) hereof such 
permanent part-time worker shall be 
paid per hour one-thirty-eighth of 
the ordinary weekly rate prescribed 
in Clause 30. — Wages for the class of 
work performed for each hour 
worked and shall be entitled to sick 
pay. annual leave, long service leave 
and payment for public holidays 
calculated on a pro rata basis in 
accordance with the hours worked in 
the performance of such duties 
relative to 38 hours per week. 

(ii) In lieu of (i) hereof and subject to 
agreement between the worker and 
the employer such worker may 
receive 20 per cent of the ordinary 
rate in lieu of all entitlements to pro 
rata annual leave, sick leave and 
public holidays. 

(iii) Where, for a period not exceeding 
two months, a permanent part-time 
worker works an irregular number of 
hours each week, the employer may 
pay such worker 20 per cent extra in 
lieu of any entitlement to pro rata 
annual leave, sick leave and public 
holidays. 

(c) Permanent part-time workers shall be 
employed within the ordinary spread of 
hours which would be applicable to full- 
time workers employed in the same 
classifications provided that where such 
part-time worker is employed outside the 
aforesaid ordinary hours, the hourly rate 
(exclusive of the aforesaid 20 per cent 
loading, if paid) shall be increased by the 
appropriate overtime penalty as per the 
provisions of Clause 12. — Overtime of 
this award. 

(d) A permanent part-time worker shall not 
be employed both on payment by results 
basis and on payment by time worked in 
any week basis. 

(e) If employed on a payment for time 
worked basis, such worker shall be paid 
for each hour worked at the rate of no less 
than one-thirty-eighth of the minimum 
weekly wage prescribed by this award for 
the class of work performed by them. If 
employed on the basis of payment by 
results, such workers shall be paid at the 
appropriate payment by results rate 
payable under this award, but in no case 
shall any of such workers be paid less 
than that amount of the prescribed 
weekly wage in the award as is 
proportionate to the time worked by 
them. 

(0 Public Holidays: A part-time worker 
shall only be entitled to payment for a 
public holiday for the number of hours he 
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or she would have otherwise been 
rostered to work had the day been an 
ordinary working day for that worker. 

(g) Sick Leave: The total provisions of this 
award as regards sick leave shall apply to 
part-time workers but they shall be paid 
only on a proportionate basis in 
accordance with the provisions of Clause 
15. — Absence Through Sickness. 

(h) A part-time worker shall not be required 
to attend for duty more than once on any 
one day. 

(i) Subject to the provisions of subclause (2) 
of this clause, all the provisions of this 
award shall apply to permanent part-time 
workers. 

(3) It is a term of this award that the application 
of Clause 21. — Casual Worker/Permanent Part- 
Time Worker during the winter season of 1989 shal 1 
be open to review no earlier than November 
1989. 

11. Clause 30. — Wages: Delete subclause (1) of this 
clause and insert the following in lieu— 

(1) Adult Wage Rates: An employee having 
reached the age of 21 years shall be paid a rate of 
not less than that assigned in the following table to 
the relevant classification. 

(a) Dry Cleaning and Dyeing Industry 

A Tradesman Dry Cleaner/in charge of 
machinery, maintenance and/or boiler 325.70 

8 "Invisible" Mender 317.90 
B Tailor or Tailorcss 317.90 
C Presscr 303.20 
C Receiver and Dcspatcher-in-Charge. 

namely a person in charge of a depot 
and responsible for the keeping of 
records and responsible for cash 303.20 

C Cleaner (Operating Dry Cleaninu 
Machine) 303.20 

D Repairer (other than Tailor or Tailorcss) 293.50 
D Spotter 293.50 
D Presscr (Off-set Press) 293.50 
D Hand Ironer 293.50 
D Receiver and/or Despatcher 293.50 
E Wet Cleaner 288.70 
E Steam Air Finisher 288.70 
E Examiner of Garments 288.70 
E Assembler of Garments 288.70 
E Sorter of Garments 288.70 
E All other Adult Employees 288.70 

(b) Laundering Industry 
Washing Machie Operator 280.80 
Laundry Hand 271.30 

(c) Provided that a person employed in any 
area of operation of this award who is 
required to be solely accountable for all 
aspects of a self-contained dry cleaning 
establishment including the receiving of 
garments and articles, the cleaning, 
spotting, pressing, packaging and 
despatch of garments and articles, the 
handling of money, the keeping of 
records and the maintenance of the 
establishment shall be paid at a rate of not 
less than the rate prescribed in this clause 
for the Tradesman Dry Cleaner. Provided 
that in such a case all receivers and 
despatchers in that establishment shall 
be paid in accordance with the rates 
prescribed for Group D of such table. 

12. Clause 30. — Wages: Immediately following this 
clause insert a new clause as follows— 

31. — Payment of Wages. 
Each worker shall be paid all wages due during 

the worker's ordinary working hours and not later 

than two working days following the termination 
of the usual working week. Provided, however, that 
where at least 50 per cent of the employees in a 
factory, workshop or section thereof agree and with 
the consent in writing of the Secretary of the U nion, 
payment of all wages due may be made in the form 
of a cash transfer to the employee's nominated 
account. Such transfer shall occur not later than 
during the forenoon of the second working day 
following the termination of the working week. 

13. Clause 31. — Payment of Wages: Immediately 
following this clause insert a new clause as follows— 

32.—Maternity Leave. 
(1) For the purpose of this clause: 

(a) A worker shall include a part-time worker 
but shall not include a worker engaged 
upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid 
maternity leave. 

(2) Eligibility for Maternity Leave: A worker 
who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

(3) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) A worker shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) A worker shall give not less than four 
weeks' notice in writing to heremployer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) A worker shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(4) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the worker 
make it inadvisable for the worker to continue at 
her present work, the worker shall, if the employer 
deems it practicable, be transferred to a safe job at 
the rate and on the conditions attaching to that job 
until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the 
worker to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for 
the purposes of subclauses (7), (8). (9) and (10) 
hereof. 
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(5) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the worker giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be shortened. 

(6) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by 
the birth of a living child, it shall be the 
right of the worker to resume work at a 
time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the worker to the 
employer that she desires to resume 
work. 

(7) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then 

on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where a worker not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave as to which she is then entitled and 
such further unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner certifies as 
necessary before her return to work, 
provided that the aggregate of paid sick 
leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 

which the worker is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(8) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction 
with maternity leave, take any annual 
leave or long service leave or any part 
thereof to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to a worker during her absence 
on maternity leave. 

(9) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of a worker but shall 
not be taken into account in calculating the period 
of service for any purpose of the award. 

(10) Termination of Employment: 
(a) A worker on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of 
her pregnancy or of her absence on 
maternity leave, but otherwise the rights 
of an employer in relation to termination 
of employment are not hereby affected. 

(11) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof shall be 

. entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(12) Replacement Employees: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 
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(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

14. Clause 32. — Maternity Leave: Immediately 
following this clause insert a new clause as follows— 

33. — Shift Work. 
(1) Shifts may be worked by adult workers at 

such hours as may be agreed upon by the employer 
and the employees and assented to by the union in 
writing. 

(2) A worker employed on shift work other than 
day shift shall be paid 15 per cent more than the 
prescribed rate of pay for the classification. 

ENGINEERS (GOLD MINING) AWARD 
No. 26 of 1947. 

ELECTRICAL TRADES (GOLD MINING) AWARD 
No. 59 of 1948. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. — Restructuring and 

Efficiency Principle. 
Hill 50 Gold Mine N.L. 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

No. C1262 of 1988. 
Maintenance Workers Mining — Gold 

COMMISSIONER J.F. GREGOR. 
18th day of May 1989. 

ENGINE DRIVERS (GOLDMINING) 
AWARD No. 37 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Second tier wage increase. 

Central Norseman Gold Corporation Limited 
and 

The Construction, Mining and Energy Workers 
Union of Australia — Western Australian Branch. 

No. C1412(2) of 1988. 
Engine Drivers Gold Mining Industry 

COMMISSIONER A.R. BEECH 
2nd day of June 1988. 

Order. 
HAVING heard the parties ex-pane, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

1. That the Interim Order C1412(l) of 1988 
which issued on 5 January 1989 be deemed 
Final. 

2. That this application be closed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WHEREAS a conference was held on 22 September 
1988 to discuss the implementation of changes in work 
practices agreed upon between the parties; and whereas 
the parties have agreed the work practices and other 
arrangements as specified in their agreement should be 
permanently implemented in consideration of wage 
increases allowed under the said Principles; and 
whereas the work practices and other arrangements 
specified in the parties agreement are recorded in the 
Commission; now therefore, being satisfied that the 
agreement conforms with the Commission's Wage 
Fixing Principles, and pursuant to section 44(8) of the 
Industrial Relations Act 1979, the Commission hereby 
orders— 

(1) That employees of the applicant company, 
eligible to be members of the Amalgamated 
Metal Workers and Shipwrights Union of 
Western Australia, and covered by the terms of 
the Engineers (Gold Mining) Award No. 26 of 
1947 shall, notwithstanding the provisions of 
Clause 5. — Wages, of that award, receive an 
increase in wage rates, together with an 
increase in the over award payment of four per 
cent. 

(2) That employees of the applicant company, 
eligible to be members of the Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), and covered by the terms 
of the Electrical Trades (Gold Mining) Award 
No. 59 of 1948 shall, notwithstanding the 
provisions of Schedule 1 — Rates of Wages, of 
that award, receive an increase in wage rates, 
together with an increase in the over award 
payment of four per cent. 

(3) That the Order shall operate from the 
beginning of the first pay period commencing 
on or after 22 September 1988. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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FROZEN FOODS AWARD 
No. 25 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Food Preservers' Union of Western Australia, 
Union of Workers 

and 
Table Talk Poultry (WA) and Others. 

No. 1312 of 1988. 
Various Frozen Foods 

COMMISSIONER C.B. PARKS. 
19th day of April 1989. 

Order. 
HAVING heard Mr J. Sands on behalf of the Applicant 
and Ms G. Marton on behalf of the Respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and having satisfied itself that the Second Tier Wage 
Adjustment Principle has been complied with hereby 
orders — 

That the Frozen Foods Award No. 25 of 1977 as 
amended be further amended in accordance with 
the attached Schedule with effect from the 
beginning of the first pay period commencing on 
or after the 25th day of April 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Wages. 
8. Hours of Work. 
8A. Implementation of 38 Hour Week. 
8B. Procedures for In-Plant Discussions. 
9. Overtime. 
10. Shiftwork. 
11. Meal Interval. 
12. Contract of Service. 
13. Part-Time Work. 
14. Mixed Functions. 
15. Holidays. 
16. Annual Leave. 
17. Absence Through Sickness. 
18. Payment of Wages. 
19. Time and Wages Record. 
20. Under-Rate Employees. 
21. Limitation of Female Work. 
22. Inspection by Union. 
23. General Conditions. 
24. Posting of Award and Union Notices. 
25. Board of Reference. 
26. Long Service Leave. 
27. Travelling Time. 
28. Casual Provisions. 
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29. Location Allowance. 
30. Junior Employees Certificate. 
31. Cold Chambers. 
32. Bereavement Leave. 
33. Maternity Leave. 
34. Disputes Procedure. 

Schedule of Respondents. 

2. Clause 7.—Wages: Delete subclauses (1) and (5) of 
this clause and insert in lieu — 

$ 
(1) Adult Employees: 

Classification — 
(a) Fish and Vegetable Processing 

(i) Hand Filleter 306.40 
(ii) Retort Operator 306.40 
(iii) Employees engaged in 

the seaming and 
sealing of cans 306.40 

(iv) Fish Splitting Machine 
Operator 299.90 

(b) Poultry Processing 
(i) Employees engaged in 

the killing of Poultry 
(manual) 321.40 

(ii) Employees engaged in 
the killing of Poultry 
(machine) 306.40 

(iii) Employees engaged in 
the operating of 
power driven saw 
or cutter 314.90 

(iv) Employees engaged in 
the hanging of live 
poultry on a chain 
conveyor 308.40 

(v) Employees engaged in 
the boning of 
Poultry 306.40 

(vi) Employees engaged in 
the drawing or 
dressing of poultry 
or in the weighing 
or grading of poultry 304.40 

(c) General Factory Hands 
(i) Poultry processing 299.90 
(ii) Others 295.70 

(5) Casual Employees. 
(a) For all ordinary hours worked, a casual 

employee as defined shall be paid one 
thirty-eighth of the rate prescribed for their 
classification for each hour worked plus 20 
per cent, except as provided in paragraph 
(b) hereof. 

(b) For all time worked other than that 
prescribed in paragraph (a) hereof, a casual 
employee shall not be entitled to be paid the 
20 per cent loading. 

3. Clause 12.—Contract of Service: Insert after 
paragraph (b) of subclause (1) of this clause, the following 
new paragraph — 

(c) Notwithstanding the provisions of paragraph 
(a) of this subclause, the employer may engage an 
employee on a probationary period for not more than 
one month, during which time such employee shall be 
employed as a casual employee. 

4. Clause 17.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert in lieu — 

(3) To be entitled to payment in accordance with 
this clause the employee shall, as soon as reasonably 
practicable, advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
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the estimated duration of the absence. Provided that 
such advice, other than in extraordinary 
circumstances shall be given to the employer within 
two hours of the commencement of the absence. 

5. Clause 18.—Payment of Wages: Delete subclause 
(1) of this clause and insert in lieu — 

(1) (a) Wages shall be paid weekly on any day of 
the week other than a Saturday or Sunday and not 
more than two days pay shall be kept in hand. 

(b) The method of payment of wages may be by 
direct transfer into bank or financial institution 
nominated by the employee. 

6. Clause 33.—Maternity Leave: Insert after this 
clause the following new Clause 34.—Disputes 
Procedure — 

34.—Disputes Procedure. 
(1) Disputes or grievances shall be referred by 

any employee or Shop Steward in the first instance 
to the Supervisor or Leading Hand of the area 
where the dispute or grievance occurs. All attempts 
shall be made to resolve the dispute or grievance at 
this level. 

(2) In the event that the dispute or grievance 
cannot be resolved pursuant to subclause (1), the 
Supervisor or Leading Hand shall refer such 
dispute or grievance to the Production Manager 
who shall discuss the issue with the Shop Steward 
and/or the employee concerned. 

(3) If the dispute or grievance is still not resolved 
the Shop Steward and/or employee shall discuss 
the issue with the Manager. 

(4) If there is still no resolution, the Shop 
Steward shall request the assistance of the Union 
party to this award which shall pursue the matter 
further with management. 

(5) If after following the procedure prescribed 
by this clause there is no resolution, the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for 
determination. 

(6) In order to allow for the peaceful resolution 
of grievances every effort shall be made to avoid 
stoppages of work, lock outs, or any other ban or 
limitation on the performance of work while the 
process of negotiation and conciliation are being 
followed. 

HEALTH ATTENDANTS' AWARD No. 49 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Variation to Award Pursuant to 
Restructuring and Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital. Service and 

Miscellaneous WA Branch 
and 

American Health Studios and Others. 
No. 1035 of 1987. 

Various Health and Welfare 
COMMISSIONER J.A. NEGUS. 

19th day of October 1988. 

Order. 
HAVING heard Ms S. May man on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Health Attendants' Award No. 49 of 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete this clause and insert 

the following in lieu thereof — 
11.—Wages. 

The minimum weekly rates of wage payable to 
employees covered by this Award shall be — 

(1) Adult Workers: 
Column Column Column Column 

A B C D 
s s s s 

Instructor/ess 
Controller 302.30 308.30 314.40 324.40 

Instmctor/ess 295.20 301.10 307.10 317.10 
Masseur/Masseuse 295.20 301.10 307.10 317.10 
Health Attendant 282.60 288.30 293.90 303.90 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 
22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 
1 November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 
1 January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 
22 March 1989. 

(2) Junior Workers (percentage of the 
"Instructor/ess" wage rate): 

% 
Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

2. Clause 17.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof — 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than 
in extraordinary circumstances, shall be given to 
the employer within 24 hours of the commence- 
ment of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 
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ICECEEAM AND FROZEN CONFECTIONERY 
MANUFACTURING AWARD No. A32 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40—Award Variation. 

The Food Preservers' Union of Western Australia. 
Union of Workers 

and 
Peters Icecream (WA) and Others. 

No. 1337 of 1988. 
Various Icecream. Frozen Confectionery 

COMMISSIONER C.B. PARKS. 
19th day of April 1989. 

Order. 
HAVING heard Mr J. Sands on behalf of the Applicant 
and Ms G. Marton on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the Second Tier Wage 
Adjustment Principle has been complied with hereby 
orders — 

That the Icecream and Frozen Confectionery 
Manufacturing Award No. A32 of 1982 as 
amended be further amended in accordance with 
the attached Schedule with effect from the 
beginning of the first pay period commencing on 
or after the 25th day of April 1989. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (1) of this 

clause and insert in lieu:— 
$ 

(1) Adult Employees: 
Classifications — 

Mix Operator 347.80 
Icecream Freezing Machine 

Operator 347.80 
Frozen Confectionery Machine 

Operator 347.80 
Cone and Wafer Machine 

Operator 335.00 
Icecream Freezing Machine 

Operator Assistant 322.40 
Frozen Confectionery Machine 

Operator Assistant 322.40 
Cone and Wafer Machine 

Operator Assistant 311.10 
Freezer Hand (i.e. who is 

required to work between 
zero degrees Celsius and 
five degrees Celsius) 322.40 

Icecream Cake Decorator 307.30 
Can Washer 302.80 
General Factory Hand 300.70 

2. Clause 13.—Contract of Service: Insert after 
paragraph (b) of subclause (1) of this clause, the following 
new paragraph — 

(c) Notwithstanding the provisions of paragraph 
(a) of this subclause. an employer may engage an 
employee on a probationary period of not more than 
one month, during which time such employee shall be 
employed as a casual employee. 
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3. Clause 18— Payment of Wages: Delete subclause (1) 
of this clause and insert in lieu — 

(1) (a) Wages shall be paid weekly on any day of 
the week other than a Saturday or Sunday and not 
more than two days pay shall be kept in hand. 

(b) The method of payment of wages may be by 
direct transfer into a bank or financial institution 
nominated by the employee. 

MARINE STORES AWARD No. 13 of 1958. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Award Variation Pursuant to 
Structural Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital. Service and 

Miscellaneous WA Branch 
and 

Stanlee Perth. 
No. 1041 of 1987. 

Various Marine 
COMMISSIONER JA. NEGUS. 

19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent and by consent the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the Marine Stores Award 1958 No. 13 of 
1958 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 
the 1st day of November 1988. 

(Sgd.) J.A NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu thereof: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Term. 
5. Hours of Labour. 
6. Rates of Pay. 
6A. Minimum Wage. 
7. Casual Workers. 
8. Contract of Service. 
9. Overtime. 
10. Meal Time. 
11. Holidays. 
12. Annual Leave. 
13. Sick Leave. 
14. General Conditions. 
15. Right of Entry. 
16. Breakdowns. 
17. Under-Rate Workers. 
18. Junior Worker's Certificate. 
19. Board of Reference. 
20. Long Service Leave. 
21. Higher Duties. 
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22. Payment of Wages. 
23. Meal Money. 
24. Bereavement Leave. 
25. Time and Wages Record. 
26. Rest Period. 
27. Part-Time Workers. 
28. Maternity Leave. 
29. Payment of Wages — 38 Hour Week. 
30. Shiftwork. 

2. Clause 5.—Hours of Labour: Delete subclause 
(1 )(c) of section A of this clause and insert the following 
in lieu thereof: 

(c) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday 
inclusive, and shall be worked between the hours of 
6.00 a.m. and 6.00 p.m. 

3. Clause 6.—Rates of Pay: Delete this clause and 
insert in lieu: 

6.—Rates of Pay. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
Rate Per Week 

Classification Column Column Column Column 
A 
<r 

B 
t 

C D 

General Hand 
u> 

263.80 269.10 274.40 284.40 
Sorter 237.70 242.50 247.20 257.20 
Packer 237.70 242.50 247.20 257.20 
Washer of 

Bottles 237.70 242.50 247.20 257.20 
Cutter of Cloth 237.70 242.50 247.20 257.20 

The rates of wage prescribed in Column A shall 
operate on and from the 22nd day of September 
1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 1st day of November 1989. 

The rates of wage prescribed in Column C shall 
operate on and from the 1st day of Januaiy 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the 22nd day March 1989. 

Junior employees shall be paid the following 
percentage of the rate of pay for the class of work on 
which they are engaged: 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

4. Clause 7.—Casual Workers: Delete this clause and 
insert the following in lieu thereof: 

7.—Casual Workers. 
Any worker employed as a casual worker in 

accordance with Clause 8.—Contract of Service, of 
this award shall receive 20 per cent in addition to the 
rate specified for the class of work performed. 

5. Clause 8.—Contract of Service: Delete this clause and 
insert the following in lieu thereof: 

8.—Contract of Service. 
(1) Except in the case of a casual worker whose 

engagement shall be by the hour, the contract of 
service shall be by the week and shall be terminable by 
one week's notice on either side given on any day or by 
the payment of forfeiture of one week's wages in lieu of 
such notice: Provided that during the first week of 
employment the contract shall be terminable on either 
side by one hour's notice. 

(2) On the first day of engagement an employee 
shall be notified by the employer or by the employer's 
representative, whether the duration of his/her 
employment is expected is hired as a casual employee 
she/he shall be advised accordingly. 

(3) (a) (i) The period of notice of termina- 
tion in the case of a casual 
employee shall be one hour. 

(ii) If the required notice of 
termination is not given one hour's 
wages shall be paid by the 
employer or forfeited by the 
employee. 

(b) An employee shall for the purpose of this 
award be deemed to be a casual employee — 

(i) if the expected duration of the 
employment is less than one 
month, or 

(ii) if the notification referred to in 
subclause (2) of this clause is not 
given and the employee is 
dismissed through no fault of his 
own within one month of 
commencing employment. 

6. Clause 13.—Sick Leave: Delete subclause (3) of 
this clause and insert the following in lieu thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extra- 
ordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 

7. Clause 30.—Shift Work: Insert a new clause as 
follows: 

30.—Shift Work. 
(1) The provisions of this clause apply to shift 

workers. 
(2) An employer may work his establishment on 

shifts between Monday and Friday of each week 
but before doing so shall give notice of his 
intention to the Union or Unions concerned and of 
the intended starting and finishing times of 
ordinary working hours of the respective shifts. 

(3) (a) Where any particular process is carried 
out on shifts other than day shift, and less than five 
consecutive night shifts are worked on that process 
then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by 
reason of the fact that work on the process is not 
carried out on a Saturday or Sunday or any 
holiday. 

(4) Where a shift commences at or after 11.00 
p.m. on any day, the whole of that shift shall be 
deemed, for the purposes of this award, to have 
been worked on the following day. 

(5) A shift worker when on afternoon or night 
shift shall be paid, for such shift at 15 per cent more 
than his ordinary rate prescribed by this award. 

(6) "Afternoon Sfiift" means any shift which 
finishes after 6.00 p.m. and at or before midnight. 
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"Night Shift" means any shift finishing 
subsequent to midnight and at or before 8.00 
a.m. 

(7) A continuous shift worker who is not 
required to work on a holiday which falls on his 
rostered day off shall be allowed a day's leave with 
pay to be added to annual leave or taken at some 
other time if the worker so agrees. 

MEAT INDUSTRY (STATE) 
AWARD No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979, 
Section 23.—Restructuring and Efficiency Principle. 

West Australian Branch Australasian Meat 
Industry Employees' Union. 
Industrial Union of Workers 

and 
Midwest Abattoirs Pty Ltd. 

No. 314 of 1989. 
Various Classifications Meat Industry 

COMMISSIONER C.B. PARKS. 
27th day of April 1989. 

Order. 
HAVING heard Mr R.D. Farrell on behalf of the 
Applicant and Mr M. Darcy on behalf of Midwest 
Abattoirs Pty Ltd, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979. and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of 9 September 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

Schedule. 
Four Per Cent Second Tier Order. 

1.—Title. 
This agreement will be known as the Meat Industry 

(Midwest Abattoirs) Four Per Cent Second Tier 
Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Sick Leave. 
6. Payment of Wages. 
7. Spread of Hours. 
8. Rates of Wages. 
9. Operative Date. 

3.—Scope. 
This agreement applies to employees who are or are 

eligible to be members of the Union and who are 
employed by Midwest Abattoirs at their operations at 
Moonyoonooka. 

4.—Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed 
by Midwest Abattoirs save and except where the 
provisions of that a ward are inconsistent with any term 
of this agreement in which case the terms of this 
agreement will prevail. 

5.—Sick Leave. 
(1) Subclause (4) of Clause 19.—Absence Through 

Sickness is altered to read: 

The provisions of this clause do not apply to any 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the 
absence or he fails to supply such otherproofofthe 
illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after one such absence in any year of 
service the employer requests in writing that the 
next and subsequent absence in that year if any 
shall be accompanied by such certificate. 

6.—Payment of Wages. 
(1) Employees will be paid by either bank transfer or 

cheque at the election of the employee. 
(2) Where the employee elects to be paid by bank 

transfer the employee will provide banking details to 
the employer. 

7.—Spread of Hours. 
The starting time for ordinary hours will not be 

earlier than 6.00 a.m. and the finishing time not later 
than 6.00 p.m. on any day Monday to Friday 
inclusive. 

8.—Rates of Wages. 
The following are the minimum rates of wages 

payable to employees covered by this Order — 
$ 

(1) Adult employees in retail establish- 
ments (other than supermarkets) 

(a) First Shopman — in shop 
employing two or up to five 
employees inclusive 339.00 

(b) First Shopman — in shop 
employing more than five 
employees 343.70 

(c) General Butcher 334.20 
(d) Smallgoodsman 334.20 
(e) Filler Operator 303.30 
(f) Linker and Table Hand 303.30 
(g) Saleswoman 317.70 
(h) Cashier 310.80 
(i) Wrapper and Packer 301.90 
(j) Counterhand 301.80 
(k) When a General Butcher is 

required by the employer 
to accept temporary res- 
ponsibility additional to his 
normal duties he shall be paid 
the rate equal to a First 
Shopman as specified in this 
subclause. 

(2) Adult employees (supermarkets) 
(a) Supermarket Butcher 374.60 
(b) Wrapper. Packer. Pricer. 

Cabinet Attendant 321.50 
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Employees in meat auctions, whole- 
sale. contract caterers, prepacking 
and export processing establishments 

(a) General Butcher 
(b) Boner 
(c) Sheer 
(d) Carcass Pretrimmer 
(e) Electric Meat Saw Operator 
(f) Meat Lumper (Auction 

Room) 
(g) Filler Operator 
(h) Chiller Hand 
(i) Strapping or Wiring Machine 

Operator 
(j) Operator of Electric Wizard 

Knife 
(k) Spotter or Quality Control 

Tester 
(1) Employee in Prepacking 

Section whose work includes 
pricing 

(m) Wrapper and Packer 
(n) Carton Room Employee, 

being an employee who 
makes up cartons, stock- 
inettes, hessian wraps or 
polythene or who stencils 
cartons 

(o) General Hand 

Employees in saleyards and 
slaughtering establishments 

(a) (i) Slaughterman (on rail 
beef) 

(ii) Slaughterman (on rail 
mutton chain and dead 
rail system) 337.60 

(iii) Slaughterman (solo) 337.60 
(b) Crutcher or Dagger 324.40 
(c) Head Skinner (when not part 

of slaughtering duties) 315.20 
(d) Trimmer 308.90 
(e) Dehomer and Tonguer 308.90 
(0 Jaw Puller, Head Trimmer 

and Head Splitter 308.90 
(g) Head Splitter (Mutton or 

Goats) 308.90 
(h) Tally Clerk 308.40 
(i) Viscera Separator 305.00 
U) Hide Salter 303.40 
(k) (i) Skin Shed Hand 303.40 

(ii) Classer and/or Grader 
of Skins 361.50 

(1) Gambrel and Spreader 
Inserter 302.30 

(m) Operator of Rumbler 
Cleaning Roller and Skids 302.30 

(n) Spray Washer 302.30 
(o) Weight Recorder 298.00 
(P) Brander (including labelling 

of carcass) 298.00 
(q) Stockman or Penner Up 300.80 
(r) Chiller Hand 300.80 
(s) Watchman or Caretaker 298.00 
(t) Laundry Hand 298.00 
(u) Canteen Employee 298.00 
(V) General Hand 298.00 

(5) Employees in by-products processing 
. establishments 

(a) Operator of Continuous 
Rendering Processing Plant 

(b) Blood Cooker or Separator 
Operator 

(c) Employee in Condemned 
Area 

(d) Operator of Hasher Washer 
(e) By-products Employee not 

otherwise classified 
(6) Drivers of motor vehicles 

(a) Not exceeding 1.2 tonnes 
capacity 

(b) Exceeding 1.2 tonnes and not 
exceeding three tonnes 
capacity 

(c) Exceeding three tonnes and 
under six tonnes capacity 
For each complete tonne 

over five tonnes capacity 
86 cents additional margin, 
provided that the maximum 
shall not exceed $12.85. 

(d) Driver of Fork Lift 
(e) Driver of articulated vehicle 

exceeding eight tonnes 
capacity 
For each complete additional 

tonne, 57 cents additional 
margin, provided that the 
maximum amount shall not 
exceed $11.78. 

Drivers of loaded motor 
vehicles (except tractors) 
drawing a loaded trailer 
(not to include a 
mechanical horse), $1.42 
per day extra. 

(f) Driver of Tractor 
(7) Employees in freezers 

(a) Freezer Hand (i.e. an 
employee who is required to 
work in a temperature 
between minus 15 degrees 
Celsius (four degrees 
Fahrenheit) and zero degrees 
Celsius (32 degrees 
Fahrenheit) 

(b) Workers required to work in 
a temperature below minus 
16 degrees Celsius (four 
degrees Fahrenheit) shall be 
paid $1.39 per day extra; 
provided that if the tem- 
perature is belowminus 
18 degrees Celsius (zero 
degrees Fahrenheit), he 
shall be paid $2.68 per day 
extra; and if the tem- 
perature is below minus 
23 degrees Celsius (minus 
10 degrees Fahrenheit), 
he shall be paid $5.36 per 
day extra. 

(8) Employees in bacon curing and 
smallgoods making establishments 

(a) Pork Slaughtering and 
Breaking Up Sections: 

Slaughterman 
Flair Puller 
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Scales Clerk 
Stockman and/or 

Penner Up 
Chiller Labourer 
Labourer on Slaughter 

Floor 
Boner 
Breaking Up Hand 
Trimmer 
Knife Hand, trimming 

meat pieces and bones 
received from the pork 
breaking up team 

Viscera Separator 
General Hand 

Curing Section: 
Making Pickle and/or 

Pickle Pumper 
Bacon and Ham Turner 
Dry Salter 
General Hand 

Yard Section: 
Yard Hand 

Smallgoods Section: 
Smallgoodsmaker 
Butcher 
Smallgoods Seller from 

vehicle who collects cash 
Boner 
Slicer 
Rasher Machine Operator 
Salter 
Cooker 
Knife Hand, removing 

excess fat from meat in 
the Pressed Meat 

. Cooking Section 
Trimming Ham or Bacon 

pieces or cutting lard 
Packing Room Hand 
Despatch 
Fillerman 
Linker 
Operator. Linker Machine 
Operator. Knobbing 

Machine where not 
attached to Filling 
machine 

Operator. Slicing 
Machine not including 
rasher machine 

Tablehand 
General Hand 

Canning Section: 
Extract Maker 
Copper Hand 
Evaporator Operator 
Open Copper 
Fillerman 
Packer or Canning Hand 
General Hand 

Miscellaneous Section: 
By-Products Workers 

operating machinery 
Smoke and Drying Room 

employees 
Labourer (cleaning skids, 

gambrels. rollers and 
other equipment) 

Loader and/or Lumper 
Watchman or Caretaker 
Gatekeeper 
General Hand 

(9) Employees in pet food 
establishments 

Trimmers and/or Sheers 330.50 
Cutting and/or Mincing Machine 

Operator 309.50 
Counterhand 316.00 
Knife Hand — an employee who 

may use a knife, shears or 
scissors to trim dirt or hair 
or slice meat prior to being 
weighed 311.20 

Wrapper or Packer 301.90 
Strapping or Wire Machine 

Operator 298.00 
General Hand 298.00 

(10) Employees in casing sections or 
establishments 

General Hand 325.10 

(11) Apprentices: The minimum weekly wage rate of 
apprentices shall be based on the percentage of 
the total wage applicable to a General Butcher, 
as follows: 

Retail/Supermarkets 
(a) Four year term % 

First year 40 
Second year 50 
Third year 75 
Fourth year 95 

(b) Three year term 
First year 50 
Second year 75 
Third year 95 

(12) Junior Employees (other than those in casing 
sections, supermarkets or those employed as 
drivers of motor vehicles) and subject to Clause 
25— Junior Employees: The minimum weekly 
wage rates of juniors shall be based on the 
percentage of the total wage applicable to a 
General Hand as defined in subclause 3(o) of 
this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(13) Junior Employees (supermarkets): Junior 
employees employed on all or any of the duties of 
a Wrapper/Packer/Pricer/Cabinet Attendant 
shall be paid as follows: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(14) (a) Junior Employees — drivers of motor 
vehicles: Rates of Pay — (per cent of wage 
payable to Adult Employee for capacity of 
vehicle being driven): 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 and over years of age 100 

(b) No junior employee under 17 years of age 
shall be permitted to have sole charge of a 
motor vehicle. 

(15) Junior Employees — casing section— subject to 
Clause 25.—Junior Employees: The minimum 
weekly rate of wage of juniors shall be based on 
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the percentage of the General Hand rate 
expressed in subclause 10 of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 75 
19 to 20 years of age 85 
20 to 21 years of age 100 

(16) Adult Leading Hands: Any employee who is 
placed in charge for not less than one day of: 

Not less than three and not more than 10 other 
employees shall be paid an all purpose rate of 
$11.20 per week extra. 

More than 10 and not more than 20 employees 
shall be paid an all purpose rate of $17.20 per 
week extra. 

More than 20 other employees shall be paid an 
all purpose rate of $22.60 per week extra. 

9.—Operative Date. 
This Order will operate from the beginning of the first 

pay period commencing on or after the 27th day of April 
1989. 

OPTICAL MECHANICS' 
AWARD 1971, No. 9 of 1970. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Variation to Award Pursuant to 
Restructuring and Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Laubman and Pank (WA) Pty Ltd and Others. 
No. 1043 of 1987. 

Various Optical 
COMMISSIONER J.A. NEGUS. 

19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Optical Mechanics'Award 1971 No.9of 
1970 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1988. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete subclause (2) of 

this clause and insert the following in lieu thereof — 
(2) "Casual Worker" shall mean a worker 

employed in accordance with Clause 16.— 
Contract of Service of this award. 

2. Clause 14.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof — 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than 
in extraordinary circumstances, shall be given to 
the employer within 24 hours of the 
commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 

3. Clause 16.—Contract ofService: Delete this clause 
and insert the following in lieu thereof — 

16.—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one- 
month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) Except for a casual employee, a week's notice 
on either side shall be necessary to terminate the 
contract. In lieu of such notice being given by either 
side then the payment or forfeiture of a week's pay 
will apply. 

(3) Provided this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up 
to the time of dismissal. 

(4) (a) The period of notice of termination in 
the case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this 
award be deemed to be a casual employee: 

(a) if the expected duration of the 
employment is less than one month, or 

(b) if the notification referred to in subclause 
(2) of this clause is not given and the 
employee is dismissed through no fault of 
his/her own within one month of 
commencing employment. 

(6) Any worker employed as a casual worker in 
accordance with subclause (5) of this clause shall 
receive 20 per cent in addition to the rate specified 
for the class of work performed. 

4. Clause 24.—Wages: Delete this clause and insert 
the following in lieu thereof — 

24—Wages. 
(1) Adults (total wage per week) 

Column Column Column Column 
A B C D 
s s s s 

(a) Optical 
Mechanic 334.50 341.20 347.90 357.90 

(b) Optical 
Worker — 
First three 
months of 
experience 267.90 273.30 278.60 288.60 
Thereafter 287.50 293.30 299.00 309.00 
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(2) Apprentices (wage per week expressed as a 
percentage of the tradesman's rate): 

% 
(a) Five Year Term 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

(b) Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(3) Junior Employees: Junior employees shall 
receive the prescribed percentage of the Optical 
Worker first three months of experience rate per 
week. 

% 
Under 16 years of age 50 
17 years of age 60 
18 years of age 75 
19 years of age 90 
20 years of age 100 

(4) Leading Hands: In addition to the 
appropriate rate prescribed in subclause (1) of this 
clause a leading hand shall be paid — 

Per Week 
Column Column Column 
ABC 

PHOTOGRAPHIC INDUSTRY 
AWARD No. 9 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital, Service and 
Miscellaneous WA Branch 

and 
Illustrations Pty Limited and Others. 

No. 1045 of 1987. • 
Various Photographic 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the Photographic Industry Award 1980, No. 
9 of 1980 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 1 
November 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(a) if placed in 
charge of not 
less than three 
and not more 
than 10 other 14.60 14.90 15.20 
employees 

(b) if placed in 
charge of more 
than 10 and not 
more than 20 
other employees 22.50 23.00 23.40 

(c) if placed in 
charge of more 
than 20 other 
employees 28.90 29.50 30.10 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 22 
March 1989. 

(5) Casual Workers: Casual workers employed in 
accordance with Clause 16.—Contract of Service of 
this award shall receive 20 percent in excess of the rate 
prescribed for their class of work. 

Schedule. 
1. Clause 12.—Wages: Delete this clause and insert 

the following in lieu: 
12.—Wages. 

(1) The minimum rate of wage payable to 
employees covered by this award shall be — 
Section A: 
Portrait Advertising and Commercial Studios: 

Column Column Column Column 

288.50 294.30 300.00 310.00 (a) Photographer 288.50 294.; 
(b) All others — 

First three 
months 276.30 281.1 

(c) All others — 
Thereafter 283.70 289/ 

Section B: 
Developing. Printing and Finishing 
Establishments: 
(a) Colour filter 

determinator 
Custom colour 
enlargement 
printer 
Colour printer 300.70 3065 
controller 

(b) Rack and tank 
colour film 
processor 
machine operator 
Colour enlarge- 
ment printer 
Colour quality 
corrector 
Kit mixing 
operator 
Colour printer 
operator 293.30 2995 

276.30 281.80 287.40 297.40 

283.70 289.40 295.00 305.0) 

300.70 306.70 312.80 322.80 

293.30 299.20 305.00 315.00 
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287.40 297.40 

Column Column Column Column 
A B C D 

(c) Rack and tank s . s s 
black and white 
film processor 
Black and white 
enlargement 
printer 
Black and white 
printer operator 286.30 292.00 297.80 307.80 

(d) All others — 
First three months 276.30 281.80 287.40 297.40 

(e) All others — 
thereafter 283.70 289.40 295.00 305.00 

(2) Junior Workers: (Percentage of adult 
classification upon which they are engaged) 

16 years of age and under 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(3) Leading Hands: 
Column Column Column 
ABC 
$ $ $ 

In addition to the 
rates prescribed 
herein, any employee 
appointed by the 
employer as a leading 
hand and placed in 
charge of not less 
than three and not 
more than 10 other 
employees, shall be 
paid: 14.10 14.40 14.70 
In addition to the 
rates prescribed 
herein, a leading 
hand placed in 
charge of 
more than 10 and 
not more than 20 
other employees. 
shall be paid: 21.50 21.90 22.40 
The rates of wage prescribed in Column A shall 

operate on and from the 22nd day of September 
1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 1st day of November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the 1st day of January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the 22nd day of March 1989. 

2. Clause 17.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in lieu 
thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability to 
attend for work, the nature of his/her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances, shall be given to the employer within 
24 hours of the commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shift workers, where 
practicable the notification is to be given prior to the 
start of normal shift hours. 

PLASTIC MANUFACTURING 
AWARD No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to 

Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and 
Miscellaneous WA Branch 

and 
Hardie Iplex Plastics and Others. 

No. 1046 of 1987. 
Various Plastic Manufacturing 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the Plastic Manufacturing Award 1977 No. 
5 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 1 
November 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Absence Through Sickness: Delete 

subclause (3) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extra- 
ordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable the notification is to be given 
prior to the start of normal shift hours. 

2. Clause 1L—Contract of Service: Delete this clause 
and insert the following in lieu thereof: 

11.—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and. if the employee is hired as a casual 
employee, he/she shall be advised accordingly. 

(2) A week's notice shall be given on either side 
to terminate the employment of a weekly hand or. 
in lieu of notice, by the payment or forfeiture, as the 
case may be, of a week's wages. 

(3) Provided that this shall not affect the right of 
an employer to dismiss a worker without notice for 
misconduct in which case wages shall be paid to 
the time of termination. 
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(4) (a) The period of notice of termination in 
the case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hours wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this 
award be deemed to be a casual employee — 

(a) If the expected duration of the 
employment is less than one month, or 

(b) If the notification referred to in subclause 
(1) of this clause is not given and the 
employee is dismissed through no fault of 
his own within one month of 
commencing employment. 

3. Clause 20.—Casual Workers: Delete this clause 
and insert the following in lieu thereof: 

20.—Casual Workers. 
A casual worker engaged in accordance with 

Clause 11 .—Contract of Service of this award shall 
receive 20 per cent in addition to the rates 
prescribed for his/her class of work performed. 

4. Clause 22.—Rates of Pay: Delete this clause and 
insert the following in lieu: 

The minimum weekly rates of wage payable to 
employees covered by this award shall be as 
follows:— 

Column Column Column Column 
A B C D 
s s s s 

(I) Tradespcrsons 

Column Column Column Column 
A BCD 
s s s s 

286.10 291.80 297.50 307.50 

(a) Thermoplastic 
fabricator 334.50 341.20 347.90 357.90 

Adult: 
(a) Thermoplastic 

Coaler 286.10 291.80 297.50 307.50 
fb) Plastic Press 

Operator (as defined) 286.90 292.60 298.40 308.40 
(c) Plastic Press 

Operator (other) 276.80 282.30 287.90 297.90 
(d) Extruding Machine 

Operator (as dell nod) 286.10 291.80 297.50 307.50 
(c) Extruding Machine 

Operator (other) 276.80 282.30 287.90 297.90 
(0 Plastic Injection 

Press Operator 276.10 281.60 287.10 297.10 
(g) Examiner of Materials 

— part llnished or 
finished products 

(h) Employee employed 
on heat sealing of 
plastics by any 
means and/or bench 
hands engaged in the 
manufacture of 
flexible fabricated 
products 

(i) Blow Moulding 
Machine Operator 
(as defined) 

(j) Blow Moulding 
Machine Operator 
(other) 

(k) Employees engaged in 
the process of 
synthetic foams 
made from poly- 
sterisocynate com- 
positions on the 
following classes 
of work: 

(i) Operator in 
Charge of 
Foaming 
Machine 

(ii) Assistant on 
Foaming 
Machine 

(iii) Operator of 
Trimming or 
Cutting Machine 
required to 
exercise dis- 
cretion in 
setting up 
machine 

(iv) Operator of 
Trimming or 
Cutting Machine 

278.80 284.40 290.00 3(X).(X) 

278.80 284.40 290.(X) 3(X).(X) 

286.10 291.80 297.50 307.50 

276.80 282,30 287.90 297.90 

282.60 288.30 293.90 303.90 

276.10 281.60 287.10 297.10 

278.80 284.40 290.00 3CXMX) 

276,50 282.<X) 287.60 297.60 

284.40 290.<X) 

284.40 290.00 

284.40 290.(K) 

282.00 287.60 

282.30 287.90 
280.30 285.80 

280.30 285.80 

(1) Hand Laminator (as 
defined) 

(m) Hand Laminator Other 
(as defined) 

(n) Employees engaged on 
Styrone Foam or similar 
foam compositions on the 
following classes of work: 

(i) Moulding 
(ii) Operator of 

Trimming or 
Cutting Machine 
required to 
exercise dis- 
cretion in setting 
up machine 

(iii) Operator of 
Trimming or 
Cutting Machine 
Other 

(o) Employees engaged on the 
following classes of work: 

Injection Moulding 
Compression Moulding 

(p) Sewing Machinist 
(q) Operator of Electronic 

Welding Machine 
(r) Process worker i.e. a person 

employed 
(i) As Operator of 

Mixing 
Machines. Ball 
and Grinding 
Machines. Lam- 
inating and 
Impregnating 
Machines. 
Pelleting 
Machines. Blow- 
ing Machines. 
Polishing 
Machines. 
Buffing 
Machines. 
Cutting 
Machines of all 
types and Paste 
Moulding 
Operations 

(ii) In the Powder 
Room 

(iii) Using a Spray 
Gun 

(s) All Others 

The rates of wage prescribed in Column A shall 
operate on and from the 22nd day of September 
1988. 

The rates of wage prescribed in Column B shall 
operate on and from the 1st day of November 
1988. 

The rates of wage prescribed in Column C shall 
operate on and from the 1st day of January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the 22nd day of March 1989. 

(3) Junior Employees: Junior employees shall 
receive the prescribed percentage of the "All 
Others" rate per week. 

276.10 281.60 287.10 297.10 

276.10 281.60 287.10 297.10 

276.10 281.60 287.10 297.10 
271.70 277.10 282.60 292.60 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
At 20 years of age 

50 
60 
70 
80 
90 

Adult Rates 

(4) Apprentices — (Per cent of the "Trades- 
persons" rate per week) 

% 
(a) Four Year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 
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(b) Three and a Half Year Term % 

First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three Year Term 
First year 55 
Second year 75 
Third year 88 

(5) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including 
an apprentice), 21 years of age or over, shall be paid 
less than $229.60 per week as his/her ordinary rate 
of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $229.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the employee is employed. 

(6) Leading Hands: In addition to the rates 
prescribed in subclause (1) and (2) of this clause a 
leading hand shall be paid:— 

Column Column Column 
A B C 
$ $ $ 

(a) If placed in 
charge of not 
less than three 
and not more 
than 10 other 
employees 14.60 14.90 15.20 

(b) If placed in 
charge of more 
than 10 and not 
more than 20 
other employees 22.50 23.00 23.40 

(c) If placed in 
charge of more 
than 20 other 
employees 28.90 29.50 30.00 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 22 
March 1989. 

(7) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his/her 
work as a tradesman or apprentice the 
employer shall pay a tool allowance of 

(i) $7.50 per week to such tradesman. 

(ii) in the case of an apprentice a 
percentage of $7.50 being the 
percentage which appears against 
his/her year of apprenticeship in 
subclause (4) of this clause 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his/her work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his/her 
employer if lost through his/her own 
negligence. 

5. Clause 23.—Extra Rates and Conditions: Delete 
subclause (3) of this clause and insert the following in lieu 
thereof: 

(3) Workers engaged in work on a construction site 
other than the normal place of work shall be paid an 
allowance at the rate of $14.30 per week for each hour 
or part thereof worked. 

POULTRY BREEDING FARM 
AND HATCHERY WORKERS 

AWARD No. 20 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Variation to Award Pursuant to 
Restructuring and Efficiency Principle. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Hampton Hatcheries and Others. 
No. 1047 of 1987. 

Various Agriculture 
COMMISSIONER J.A. NEGUS. 

19th day of October 1988. 

HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Poultry Breeding Farm and Hatchery 
Workers Award 1976 No. 20 of 1976 be varied in 
accordance with the following Schedule and that 
such varition shall have effect from the first pay 
period on or after the 1st day of November 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause9.—Wages: Delete this clause and insertthe 

following in lieu thereof: 
9.—Wages. 

The minimum weekly rates of wage payable to 
employees employed under this award shall be: 

Column Column Column Column 
A B C D 
S (1) Pouliry Breeding Farms 

(a) General Hand — 
Maintenance 265.50 

(b) General Hand — 
Other 261.10 

(2) Hatcheries 
General Hand 265.50 270.80 276.10 286.10 

(3) Junior Employees — Junior employees shall 
receive the prescribed percentage of the adult rate 
for the class of work on which they are engaged. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

(4) Leading Hands — 
Column Column Column 
ABC 

, , L $ $ $ In addition to the 
ordinary rate of 
pay. an employee 
placed in charge 
of more than 
three other 
employees shall 
receive: 14.60 14.90 15.20 

The rates of wage prescribed in Column A shall 
operate from the beginning of the first pay period to 
commence on or after 22 September 1988. 

The rates of wage prescribed in Column B shall 
operate from the beginningof the first pay period to 
commence on or after 1 November 1988. 

The rates of wage prescribed in Column C shall 
operate from the beginningof the first pay period to 
commence on or after 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate from the beginning of the first pay period to 
commence on or after 22 March 1989. 

2. Clause 13.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extra- 
ordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 

3. Clause 24.—Casual Workers: Delete this clause 
and insert the following in lieu thereof: 

Casual workers are those employed in 
accordance with Clause 6.—Contract of Service of 
this award. Where a worker is employed as a casual 
he/she shall receive 20 per cent in addition to the 
rate prescribed for their class of work. 

69 W.A.I.G. 

SADDLERS AND LEATHERWORKERS' 
AWARD No. 7 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award Pursuant to 

Restructuring and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and 
Miscellaneous WA Branch 

and 
Hugo Fischer Pty Ltd and Others. 

No. 1052 of 1987. 
Various Leatherwork 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent, and by consent the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Saddlers and Leatherworkers' Award 
No. 7 of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1988. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Wages: Delete this clause and insert the 

following in lieu thereof — 
9. Wages. 

Column Column Column Column 
A B C D 
s s s s (1) Aduli Employees (lonil 

wage per week) 
(a) Saddlery and Harness 

Section — 
(i) Saddlers — 

employee manu- 
facturing and 
repairing saddles 310.40 316.60 322.80 332.80 

(ii) Manufacture and/or 
repair of harnesses, 
harness saddles, 
bridle work and 
strappings, collars 
ibr horses or 
similar collars, 
whips and whip- 
thongs 307.20 313.30 310.50 329.50 

(h) Leather Goods Section — 
All workers engaged in 
the manufacture of 
leather goods — 

First six months' 
of employment on 
such work 290.70 296.50 302.30 312.30 
Between six and 12 
months of employment 
on such work 295.10 301.00 307.00 317.<X) 
After 12 months of 
employment on such 
work 296.80 302.80 308.70 318.70 

(c) Fibre Goods Section — 
Manufacture and/or 
repair of port-manteaux. 
bags and trunks, suit 
and attache cases, travel 
goods, musical instru- 
ment and similar cases, 
covered wireless or 
radio cases, slither 
cans, welders and similar 
industrial masks and 
other articles as are 
made of fibre — 

First six months of 
emplovmcnt on such 
work ' 288.20 294.00 299.70 309.70 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

s s s 

270.80 276.10 286.10 

266.30 271.50 281.50 



69 W.A.I.G. W IETTE 2133 

Column Column Column Column 
A B C D 
s s s s 

Between six and 12 
months oi'employ- 
ment on such work 
After 12 months of 
employment on such 
work 

(d) Sporting Goods Section- 
Manufacture and/or 
repair of sporting goods 
of all descriptions- 

First six months of 
employment on such 
work 
Between six and 12 
months of employ- 
ment on such work 
After 12 months of 
employment on such 
work 

(e) Machine Belting etc. 
Section — 
Manufacture and/or 
repair of machine 
belting, gaskets and 
pump washers or similar 
articles 

(0 Sewing Machinist— 
First six months of 
employment on such 
work 
Between six and 12 
months of employ- 
ment on such work 
After 12 months of 
employment on such 
work 

(g) All others 

290.70 296.50 302.30 312.30 

295.10 301.00 306.90 316.90 

296.80 302.70 308.70 318.70 

290.70 296.50 302.30 312.30 

290.70 296.50 302.30 312.30 

295.10 301.00 306.90 316.90 

296.80 302.80 
288.20 294.00 

308.70 318.70 
299.70 309.70 

(2) Junior Employees (percentage of "All Others" 
classification). 

% 
16 years of age and under 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(3) Apprentices (percentage of Saddler's rate per 
week). 

% 
Five Year Term — 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term — 
First year 42 
Second year 55 
Third year 75 
Fourt year 88 

Three and a Half Year Term — 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 
22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

The rates of wage- prescribed in Column D shall 
operate on and from the first pay period on or after 
22 March 1989. 

2. Clause 12.—Contract of Service: Delete this clause 
and insert the following in lieu thereof — 

12.—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) A week's notice shall be given on either side 
or in lieu of notice, by the payment or forfeiture, to 
terminate the employment of a weekly hand. 

(3) Provided this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up 
to the time of dismissal. 

(4) (a) The period of notice of termination in 
the case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this 
award be deemed to be a casual employee: 

(a) if the expected duration of the 
employment is less than one month, or 

(b) if the notification referred to in subclause 
(1) of this clause is not given and the 
employee is dismissed through no fault of 
his/her own within one month of 
commencing employment. 

3. Clause 14.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof — 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than 
in extraordinary circumstances, shall be given to 
the employer within 24 hours of the 
commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after 
the normal start time. In the case of shift workers, 
where practicable, the notification is to be given 
prior to the start of normal shift hours. 

4. Clause 23.—Leading Hands: Delete this clause 
and insert the following in lieu thereof — 

23.—Leading Hands. 
Any employee placed by the employer in charge 

of other employees shall be paid the following rates 
in addition to their ordinary rate of wage:— 

Column Column Column 
ABC 
$ $ $ 

In charge of one to five 
employees 14.20 14.50 14.80 

In charge of six to 10 
employees 17.90 18.30 18.60 

In charge of 11 or 
more employees 24.50 25.00 25.50 
The rates of wage prescribed in Column A shall 

operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 
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The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

5. Clause 29.—Casual Workers: Delete this clause and 
insert the following in lieu thereof — 

29.—Casual Workers. 
Any worker employed as a casual worker, in 

accordance with Clause 12.—Contract of Service of 
this award shall receive 20 per cent in addition to the 
rate specified for his/her class of work performed. 

SOAP AND ALLIED PRODUCTS 
MANUFACTURING AWARD No. 25 of I960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award Pursuant to 

Restructuring and Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Westralian Soaps Pty Ltd and Others. 

No. 1053 of 1988. 
Various Soap Product Manufacturing 

COMMISSIONER J.A. NEGUS. 
19th day of October 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Soap and Allied Products 
Manufacturing Award No. 25 of 1960 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of November 1988. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu thereof: 
1. Title. 
2. Arrangement. 
2A. State Wage Principles/September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Hours. 
7. Overtime. 
8. Holidays. 
9. Annual Leave. 
10. Absence Through Sickness. 
11. Time and Wages Record. 
12. Contract of Service. 
13. Meal Money. 
14. Meal Time. 
15. Right of Entry. 
16. Payment of Wages — 38 Hour Week. 
17. Under-Rate Workers. 
18. Junior Workers. 
19. Mixed Functions. 

20. Breakdowns. 
21. Casual Workers. 
22. Posting of Awards and Union Notices. 
23. Provision of Clothing. 
24. Shift Work. 
25. Wages. 
26. Leading Hands. 
27. First Aid Equipment. 
28. Long Service Leave. 
29. Compassionate Leave. 
30. Maternity Leave. 
31. Part-Time Workers. 

2. Clause 10.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof: 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. Where practicable notification of 
absence due to sickness is to be given no later than 
two hours afterthe normal shift time. In the case of 
shift workers, where practicable, the notification is 
to be given prior to the start of normal shift 
hours. 

3. Clause 12.—Contract of Service: Delete this clause 
and insert the following in lieu thereof: 

12.—Contract of Service. 
(1) Except in the case of casual workers 

employed in accordance with this clause one 
week's notice shall be given on either side to 
terminate the engagement. Provided that if such 
notice is not given one week's pay shall be paid or 
forfeited. 

(2) Provided this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up 
to the time of termination. 

(3) On the first day of engagement an employee 
shall be notified by the employer or by the 
employer's representative, whether the duration of 
his/her employment is expected to exceed one 
month and. if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(4) (a) The period of notice of termination in 
the case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purpose of this 
award be deemed to be a casual employee: 

(a) if the expected duration of the 
employment is less than one month, or 

(b) if the notification referred to in subclause 
(2) of this clause is not given and the 
employee is dismissed through no fault of 
his/her own within one month of 
commencing employment. 

4. Clause 21.—Casual Workers: Delete this clause 
and insert the following in lieu thereof: 

21.—Casual Workers. 
Any worker employed as a casual worker, in 

accordance with Clause 12.—Contract of Service 
of this award shall receive 20 per cent in addition to 
the rate specified for the class of work 
performed. 
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5. Clause 25.—Wages: Delete this clause and insert 
the following in lieu: 

25.—Wages. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be: 
Column Column Column Column 

A B C D 
s s s s 

288.70 294.50 300.20 310.20 

281.20 286.80 292.40 302.40 
General Hand 
other than above 273.60 279.10 284.50 294.50 

(2) Junior Employees: Junior employees shall be 
paid the prescribed percentage of the adult rate for the 
class of work on which they are engaged. 

% 
Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years of age Adult Rates 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from the first pay period on or after 22 
March 1989. 

6. Clause 26—Leading Hands: Delete this clause and 
insert the following in lieu: 

26.—Leading Hands. 
Per Week 

Column Column Column 
ABC 
$ $ $ 

(1) If placed in charge 
of not less than 
three and not 
more than 10 
other workers 14.60 14.90 15.20 

(2) If placed in charge 
of more than 10 
and not more 
than 20 other 
workers 22.50 23.00 23.40 

(3) If placed in charge 
of more than 20 
other workers 28.90 29.50 30.10 

The rates of wage prescribed in Column A shall 
operate on and from the first pay period on or after 22 
September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from the first pay period on or after 1 
November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from the first pay period on or after 1 
January 1989. 

6. Clause 31.—Part-Time Workers: Insert a new 
clause as follows — 

31.—Part-Time Workers. 
(1) A part-time worker may be engaged on a 

weekly contract in accordance with Clause 6.— 
Contract of Service of this Award to work a 
regularly rostered number of hours each week. 

Provided that a part-time worker shall not be 
rostered to work less than two days per week. 

(2) A part-time worker shall be paid a weekly 
rate calculated pro rata to the class of work on 
which the worker is engaged in the proportion 
which the worker's hours of work bear to 38. 

(3) Part-time workers shall be entitled to 
payment for annual leave, public holidays, long 
service leave and sick leave on a pro rata basis in the 
same proportion as the number of hours worked 
per week bears to 38. 

(4) The hours of part-time workers shall not be 
altered without their agreement or the giving of one 
week's notice. 

SOFT FURNISHINGS 
AWARD No. 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Dubrov Pty Ltd trading as 

Innovation and Others. 
No. 1265 of 1988. 

Furniture Trades Workers Furniture Industry 
COMMISSIONER A.R. BEECH. 

23rd day of June 1989. 

Order. 
HAVING heard MrT.P. Daly and later Mr K. Randall 
on behalf of the Applicant and Ms G. Marton on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Soft Furnishings Award No. 23 of 1982 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 31 st day of March 1989, 
provided that the provisions of Clauses 7.—Wages 
and 9.—Leading Hands, shall have effect from the 
beginning of the first pay period commencing on 
or after the 23rd day of February 1989. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

(1) Adult employees: 
Product maker — 
soap liquids, 
powders and 
pastes, detergents 
and cleaners, 
polishes and 
stains, toilet 
soaps 
Assistant Product 
Maker 
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Schedule. 

1. Clause 7.—Wages: Delete this clause and insert in 
lieu:— 

7.—Wages. 

The minimum rates of wages for employees 
covered by this award shall be — 

(1) Classification Rate 
per week 

$ 
(a) Installer 272.20 
(b) First Class Soft Furnishing 

Maker 278.40 
(c) Second Class Soft Fumishine 

Maker 254.30 
(d) All Others 236.20 

(2) Supplementary Payments. 
(a) In addition to the rates payable under the 

provisions of this Award all adult 
employees shall be paid $29.70 per week for 
all purposes of this Award provided that the 
amount payable to any employee pursuant 
to the foregoing provisions of this section 
shall be reduced by the amount of any 
payment being made to that employee in 
addition to the said rates, otherwise than 
pursuant to the provisions of this subclause. 
whether such payment is being made by 
virtue of any order, industrial agreement, or 
other agreement. 

(b) The rate prescribed in this Award for any 
classification mentioned in subsection (a) 
hereof is not amended by this subclause and 
shall not for the purpose of any other award, 
order, industrial agreement or other agree- 
ment or arrangement be deemed to have 
been so amended. 

(3) Apprentices. 
(a) The rate per week for apprentices shall be 

the percentages shown in paragraph (b) 
hereof, of the total rate for a First Class 
Soft Furnishing Maker. 

(b) Percentages: 
% $ 

Three Year Term 
First year 42 129.44 
Second year 55 169.51 
Third year 88 271.21 

(4) Junior Employees. 
(a) The wages per week for a junior employee 

shall be the percentage shown in 
paragraph (b) hereof, of the Second Class 
Soft Furnishing Maker. 

(b) Percentage: 
% $ 

Under 16 years 40 101.72 
Between 16 and 17 years 48.5 123.33 
Between 17 and 18 years 56 142.40 
Between 18 and 19 years 77 195.81 
Between 19 and 20 years 84 213.61 
Between 20 and 21 years 89.5 227.59 

2. Clause 8.—Payment of Wages: Deletesubclause(l)of 
this clause and insert in lieu:— 

(1) Unless wages are paid on or before Thursday of 
each week wages shall be paid in cash or by electronic 
funds transfer, and in either case within 10 minutes of 
the usual time for finishing work. 

3. Clause 9.—Leading Hands: Delete this clause and 
insert in lieu:— 

9.—Leading Hands. 
An employee placed in charge of — 

(1) Not less than three and not more than 10 
other employees shall be paid $14.80 per 
week extra. 

(2) More than 10 and not more than 20 other 
employees shall be paid $18.30 per week 
extra. 

(3) More than 20 other employees shall be paid 
$24.20 per week extra. 

4. Clause 12— Hours: Delete subclause! l)and insertin 
lieu thereof:— 

(1) Subject as hereinafter provided, the ordinary 
hours of work shall not exceed 38 in any one week and 
shall not exceed seven hours and 36 minutes daily, to 
be worked, except for shift employees, between the 
hours of 6.00 a.m. and 6.00 p.m. from Monday to 
Friday inclusive. The ordinary starting and finishing 
time shall not be altered except by agreement between 
the employer and the union, or in default hereof, by a 
Board of Reference. 

5. Clause 31.—Rest Period and Meal Break: Delete 
subclause (5) and insert in lieu thereof:— 

(5) Should the overtime continue beyond three 
hours a paid meal break of 20 minutes at the ordinary 
rate of pay shall be allowed immediately on 
completion of the three hour period. 

6. After Clause 40.—Maternity Leave add a new Clause 
41 as follows:— 

41.—Grievance/Dispute Procedure. 
The parties agree that management, shop stewards 

and union officials will exhaust the negotiating 
process before time is lost by employees: 

(1) Where any dispute or grievance arises the 
problem should first be discussed between 
the employee and his or her supervisor and 
if requested by the employee, a shop steward 
may be present.. 

(2) If the dispute or grievance is unresolved the 
employee may then discuss the matter with 
his or her manager. 

(3) If the dispute or grievance is unresolved 
then the employee and his union 
representative shall confer with the 
manager. 

(4) If the dispute or grievance is still unresolved 
the matter should be referred to the union 
official for discussion with management. 

(5) Until the dispute or grievance is determined 
in accordance with the above procedure 
normal work shall continue, without 
prejudice. 

(6) If the matter is still not resolved it shall be 
referred to the Industrial Relations 
Commission for decision. 

(7) Before the taking of any industrial action, 
the Company will be given 24 hours" notice 
of a dispute to resolve the matter. 

This procedure does not prevent the Company 
from instantly dismissing an employee for proven 
gross misconduct after notifying the Shop Steward. 
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SUPERANNUATION/WAGE 

FIXING PRINCIPLES — 
Orders — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23 — Superannuation Principle. 

Don Russell Holdings Pty Ltd 
and 

The Association of Draughting. Supervisory 
and Technical Employees 

Western Australian Branch and Others. 
No. 447 of 1989. 

DRAUGHTSMEN, TRACERS. PLANNERS AND 
TECHNICAL OFFICERS' AWARD No. 11 of 1979 as 

varied and Others. 
Draughtsmen. Clerks 
and Others Building 

COMMISSIONER GJ. MARTIN. 
26th day of May 1989. 

Order. 
HAVING heard Mr M.C. Borlase on behalf of the 
applicant and Mr T. Daly on behalf of The United 
Furniture Trades Industrial Union of Workers, WA and 
Ms J. Barnesby on behalf of the Federated Clerks' 
Union of Australia, Industrial Union of Workers. WA 
Branch and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 730 of 1988 of the 
9th day of September 1988 have been complied with, 
hereby orders— 

Schedule. 

1. —Title. 
This Order will be known as the Don Russell 

Holdings Pty Ltd Superannuation Order 1989. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Administrative Expenses. 
6. Death or Total Permanent Disability 

Cover. 
7. Parties Bound. 
8. Savings Clause. 
9. Date of Operation. 

10. Eligibility. 

3. — Definitions. 
1. In this Order the "Company" means Don Russell 

Holdings Pty Ltd. 
2. In this Order "Fund" means "Don Russell 

Holdings Pty Ltd Staff Superannuation Fund". 
3. In this Order "Company Account" means 

contributions plus full growth made by the company to 
the fund. 

4. — Contributions. 
Subject to the rules of the fund and Clause 8. — 

Savings Clause of this Order the company shall pay to 
the fund contributions of $12.50 per week per full time 
staff member, or on a proportionate basis per hours 
worked for eligible part time staff. This amount shall be 
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altered on an annual basis as at 31 December each year 
by an amount equal to the figure expressed as a 
percentage of the State Wage Decision in that 12 month 
period. 

5. — Administrative Expenses. 
All costs of administering the fund will be borne by 

the company account. 

6. — Death or Total and Permanent Disability Cover. 
Subject to the rules of the fund, employees are 

provided with a benefit on death or total and permanent 
disablement, the cost of which is borne by the Fund. 

7. — Parties Bound. 
This Order shall be binding upon the company and 

its employees who are eligible to be members of any of 
the following unions: 

The Association of.Draughting, Supervisory and 
Technical Employees, Western Australian 
Branch. 

Federated Clerks' Union of Australia, Industrial 
Union of Workers WA Branch. 

The United Furniture Trades Industrial Union 
of Workers WA. 

8. — Savings Clause. 
Notwithstanding any provisions to the contrary in 

respect to occupational superannuation contained in 
any awards to which the named parties in Clause 7. — 
Parties Bound of this Order are bound the provisions of 
this Order shall prevail and be binding upon the 
parties. 

9. — Date of Operation. 
This Order shall take effect on and from 4 January 

1989 and shall remain in force for a period of two 
years. 

10. — Eligibility. 
Employees are eligible for membership to the fund 

on the commencement of full time or permanent part 
time employment after completing a one month 
qualifying period of employment. Contributions shall 
then be backdated to the date of employment. 

(Sgd.) G J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44 — Superannuation Scheme. 

West Australian Branch, Australasian Meat Industry 
Employees' Union. Industrial Union of Workers. 

Perth, 
and 

Elgin Abattoir Pty Ltd. 
No. C245 of 1989. 

Various Meat 
COMMISSIONER C.B. PARKS. 

17th day of April 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
and Mr M. Darcy on behalf of Elgin Abattoir Pty Ltd, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
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Act 1979 having satisfied itself that the requirements in 
the Reasons for Decision in the Commission in Court 
Session No. 1195 of 1986 having been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

This Order will be known as the "Elgin Abattoir 
Occupational Superannuation Fund Order". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Fund. 
6. Employer Contributions. 
7. Qualifying Period. 
8. Employee Contributions. 

3. — Area and Scope. 
This Order applies to employees who are members 

and those eligible to be members of the West Australian 
Branch, Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth employed 
by Elgin Abattoir Pty Ltd ("the employer") and who are 
covered by the Meat Industry (State) Award No. R9 of 
1979. 

4. — Date of Operation. 
This Order will operate from the first pay period on or 

after 1 April 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch. 

Union of Workers 
and 

Brisney Pty Ltd (Burswood Island Hotel) and Others. 
No. 323 of 1989. 

HOTEL AND TAVERN WORKERS' AWARD 
No. 31 of 1977 

Various Hotel 
COMMISSIONER S.A. KENNEDY. 

5th day of April 1989. 

Order. 
WHEREAS having heard Mr J. Watterston on behalf of 
the applicant and there being no appearance on behalf 
of the respondents; now therefore 1 the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979 do hereby order— 

That the terms and provisions of the following 
schedule shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of March 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order shall be known as the Hospitality and 
Liquor Industry Occupational Superannuation 
Order. 

5. — Fund. 
The employer will contribute on the basis of 

individual employee choice to either the Meat Industry 
Employees' Superannuation Fund Pty Ltd. ("the meat 
fund") or the AMP Superleader Fund ("the AMP 
fund"). 

6. — Employer Contributions. 
The employer will contribute to the meat fund or to 

the AMP fund in accordance with their respective trust 
deeds, rules and deeds of adherance, three per cent of 
ordinary time earnings per week for each individual 
employee. 

7. — Qualifying Period. 
There will be no qualifying period before employer 

contributions described in Clause 6 hereof become 
payable. Superannuation contributions become 
payable in respect of each employee from the 
commencement of employment. 

8. — Employee Contributions. 
Where an employee elects to make voluntary 

contributions to the meat fund or to the AMP fund the 
employer will deduct such contributions from the 
employee's wages and pay them to the employee's fund 
in accordance with the trust deed, rules and deed of 
adherance of that fund. 

2. — Application. 
This Order shall apply to the parties to this Order and 

employees of the employer to whom the relevant award 
applies and who are members of or eligible to be 
members of the Union party to this Order. 

3. — Date of Operation. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 1 March 
1989. 

4. — Definitions. 
(1) "Employer" means those employers party to this 

Order. 
(2) "Relevant Award" means the Hotel and Tavern 

Workers Award No. 31 of 1977. as varied. 
(3) "The Fund" means the Hospitality Industry 

Portable Liquor Union Superannuation Trust (HOST- 
PLUS) which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation Funds. 

(4) "Fund member" means an employee of the 
employer who is a member of the Fund. 

(5) "Ordinary time earnings" means the base rate, 
service payments, in-charge rates, shift penalties and (if 
any) overaward payments, together with any other all 
purpose allowance or penalty payment for work in 
ordinary time and shall include in respect to part-time 
and casual employees the appropriate part-time and 
casual loadings as precsribed by the relevant award, but 
shall exclude any payment for overtime worked. 
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5. — Contributions. 
(1) The employer shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules three 
per cent of the ordinary time earnings per week under 
the relevant award on behalf of each Fund member. 

(2) Employees shall make application as prescribed 
for membership of the Fund in order to receive the 
benefits of this Order and except for employees making 
application to the Fund by the operative date of this 
Order contributions shall commence on behalf of the 
employee on acceptance of their application for 
membership by the Fund and from the date thereof 
only. 

(3) Contributions for part-time and casual 
employees shall be paid in accordance with subclause 
(1) of this clause in the proportion that the hours 
regularly worked each week bears to 40 hours. 

(4) Except in the case of existing employees as at the 
date of the operation of this Order full-time and part- 
time employees shall complete at least a period of four 
weeks of service with the employer and casual 
employees shall complete at least a period of eight 
weeks of service with the employer in order to qualify 
for the contributions payable pursuant to this Order. 
Upon completion of the appropriate qualifying period 
as prescribed the amount of contributions payable shall 
be deemed to be operative from the date of acceptance 
by the Fund of the employee's membership. 

6. — Voluntary Contributions. 
Where the employee elects to make additional 

voluntary contributions to the Fund by way of wage 
deductions the employer shall facilitate such 
deductions in accordance with the employee's 
directions and the Rules of the Fund. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Vary Award. 

Printing and Kindred Industries Union. Western 
Australian Branch. Industrial Union of Workers 

and 
Printing and Allied Trades Employers Association 

and Others. 
No. 248 of 1989. 

PRINTING (COUNTRY) AWARD No. 9 of 1969 
Various Printing 

COMMISSIONER J.A. NEGUS. 
13th day of June 1989. 

Order. 
HAVING heard Ms G. Bucknall on behalf of the 
applicant and Ms E. Baroni on behalf of the 
respondents, and being satisfied that the award 
variation sought by the parties complies with the State 
Wage Principles as enunciated by the Commission in 
Court Session on the 9th day of September 1988.1 the 
undersigned Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, and by consent, do hereby make the following 
Order in the terms of the attached Schedule. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

7. — Parties. 
This Order shall apply to the Federated Liquor and 

Allied Industries Employees' Union of Australia. 
Western Australian Branch. Union of Workers, and— 

Brisney Pty Ltd. 
Burswood Island Hotel. 
Ambassador Management Services 

Pty Ltd. 
Kings Ambassador Hotel. 
Perth Ambassador Hotel. 
Bond Hotels International. 
Lord Forrest Hotel. 
International Village Hotels 

Pty Ltd. 
Observation City Resort Hotel. 
Orchard Hotel. 
Transit Inn Pty Ltd. 
Transit Inn Hotel. 
Sheraton Pacific Hotels Pty Ltd. 
Sheraton Perth Hotel. 
Landkey Pty Ltd. 
Hyatt Regency Hotel. 
Hoteliers (WA) Pty Ltd. 
Chateau Commodore Hotel. 
Hilton Hotels Aust Pty Ltd. 
Parmelia Hilton Hotel. 
Travel Holdings (Aust) Pty Ltd. 
Perth Parkroyal Hotel. 
International House Pty Ltd. 
Perth International Hotel. 

Schedule. 

This Order will be known as the Printing Industry 
Superannuation Order — WA. 

2. — Definitions. 
In this Order— 

(1) "The Commission" means the Western 
Australian Industrial Relations Commission. 

(2) "PISF" means the Printing Industry 
Superannuation Fund. 

(3) "ARF" means the Australian Retirement 

(4) "Employee" means an employee in whose 
terms and conditions of employment are 
determined by reference to an award referred to in 
Clause 7 of this Order and shall include employees 
engaged on a weekly full-time, part-time and 
casual basis, members of the union or not. 

(5) "Ordinary time earnings" means the 
classification rate, including over award payment 
and shift loading. 

(6) "Union" means the Printing and Kindred 
Industries Union. Western Australian Branch, 
Industrial Union of Workers. 

(7) "Federal Award" means the Printing 
Industry Superannuation Award 1988, an award of 
the Australian Industrial Relations Commission. 
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3. — Contributions. 
(1) Employers shall in respect of each of their 

employees make contributions to either of the following 
superannuation funds at the election of the 
employee: 

(a) PISF. 
(b) ARF. 
(c) A fund (approved in accordance with the 

Commonwealth Operational Standards for 
Occupational Superannuation Funds) 
applying to an employer engaged in a mixed 
enterprise where a majority of employees are 
engaged in an industry other than the printing 
industry. 

(2) The contributions shall be at the rate of: 
(a) 1.5 per cent of the employee's weekly ordinary 

time earnings from the beginning of the first 
pay period to commence on or after 2 June 
1989. 

(b) A further 1.5 per cent of weekly ordinary time 
earnings from the beginning of the first pay 
period to commence on or after 1 July 1989. 

(3) Within 30 days of the employer being required to 
make superannuation in respect of an employee in 
accordance with this Order, the employee shall notify 
the employer of the fund under subclause (1) hereof to 
which contributions are to be made. In the event the 
employee fails to so notify the employer within the time 
specified, the employer shall nominate the fund on the 
employee's behalf. The choice of fund having been 
exercised shall not be changed within five years other 
than with the consent of the employer. 

(4) An employer will not be required to make 
contributions in respect of periods during which an 
employee is absent from work without pay. 

(5) The obligation of an employer to contribute in 
respect of an employee shall cease on the last day of the 
employee's employment with the employer. 

(6) Contributions in respect of part-time employees 
will be proportionate to the hours of work of the 
employees. 

(7) If a weekly engaged full-time or part-time 
employee leaves the employer's service within the first 
four weeks of engagement, the employer shall not be 
required to make contribution in respect of that 
employee. 

(8) Contributions in respect of casual employees 
shall commence when the employee has been 
employed on each of not less than 60 days whether 
consecutively or accumulatively in total including 
employment prior to and subsequent to the date of 
operation of this Order. For the purposes of this 
subclause a day shall be determined by reference to the 
minimum engagement period specified by the relevant 
award. 

4. — Date of Operation. 
This Order shall come into operation from 2 June 

1989 and shall remain in force for a period of two 
years. 

5. — Reservations. 
Leave is reserved to an employer in circumstances 

where the employer becomes obligated by legislation or 
another award to make superannuation contributions 
in respect to the same employees covered by this 
Order. 

6. — Exemptions. 
(1) An employer granted an exemption in 

accordance with Clause 5. — Exemptions of the Federal 
Award as at the date of operation of this Order, shall be 
exempt from the provisions of this Order. 

(2) Applications for exemptions will be processed in 
accordance with the following procedure: 

(a) The respondent employer organisation will 
advise the Union by 13 July 1989 the name of 
the member company or companies seeking 
exemption and the basis on which the 
exemption is sought. 

(b) The employer organisations will initiate 
discussions with the Union in respect of such 
applications for exemption. 

(c) The Union will initiate any applications by 
consent to the Commission to incorporate the 
names of exempted companies in Schedule A 
to this Order. 

(d) Either party may seek the assistance of the 
Commission in resolving a particular 
exemption application. 

(e) Any application for exemption to be 
determined by the Commission may be 
notified to the Commission by the relevant 
employer organisation. 

7. — Area and Incidence. 
This Order shall apply to: 

(1) All employees whose work is covered by the 
Printing (Country) Award No. 9 of 1969. 

(2) All employees employed by an employer 
respondent to the Graphic Arts Award 1977, 
being an award of the Australian Industrial 
Relations Commission and not a respondent 
to the Federal Award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23 — Superannuation Scheme. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
Meat and Allied Trades Federation of Australia 

(Western Australian Division) Union of Employers, 
Perth and Others. 
No. 319 of 1989. 

Various Wool, Hide, Skin 
COMMISSIONER C.B. PARKS. 

9th day of May 1989. 

Order. 
HAVING heard Mr J. Bullock on behalf of the 
applicant and Mr M. Darcy on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session No. 1195 of 1986 having 
been complied with, hereby makes an Order in the 
terms of the attached Schedule operative on and from 9 
May 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2141 

Schedule. 

1. —Title. 
This Order will be known as the "Skin Store 

Storemen's Superannuation Order". 

2, — Parties. 
This Order shall be binding on The Shop. 

Distributive and Allied Employees' Association of 
Western Australia; the Meat and Allied Trades 
Federation of Australia (Western Australian Division) 
Union of Employers. Perth; Metro Meats Ltd, 
Kreglingers (Aust) Pty Ltd. Balmoral Hides Pty Ltd. Mr 
R.D. Turpin. Mr K.N. Harley and Mrs J. Harley trading 
as Turpin and Associates. Carbon and Sellwood Pty 

3. — Payment. 
The companies listed as parties shall pay a 

contribution of an amount equal to three per cent of the 
ordinary time earnings of each employee employed 
under the terms of the Wool, Hide and Skin Store 
Employees Award No. 8 of 1966 whether full-time, part 
time or casual who has completed the qualifying 
period. 

4. — Qualifying Period. 
To qualify for superannuation payments under this 

Order, full-time employees must serve for a qualifying 
period of three months and non full-time employees 
must have had a work commencement in each of 13 
weeks within one year. At the completion of the 
qualifying period employee's superannuation 
entitlements will be back paid to the date of 
commencement or 1 December 1988 whichever is 
later. 

5. — Fund. 
Payment on behalf of all eligible employees shall be 

made monthly to the Labor Union Co-Operative 
Retirement Fund (LUCRF). 

6. — Voluntary Contributions. 
Employees who elect to make additional voluntary 

contributions to the Fund will have such contributions 
deducted from their wages and paid into the Fund by 
their employer. 

7. — Liberty to Apply. 
Liberty is reserved to any of the parties to apply to 

amend this Order with respect to the contributions 
required by 3.—Payment, of this Order as to whether it 
should remain as a percentage or be prescribed as a flat 
money amount. 

8. — Period of Order. 
This Order shall remain in force for a period of two 

years. 

Schedule A. 
Metro Meats Ltd. Skin and Hide Division,Cockburn 

Road, Coogee WA 6166. 
Kreglingers (Aust) Pty Ltd. Cockburn Road. 

Hamilton Hill WA 6163. 
Balmoral Hides Pty Ltd, Cockburn Road, Hamilton 

Hill WA 6163. 
Turpin and Associates, Cockburn Road. Coogee WA 

6166. 
Carbon and Sellwood Pty Ltd, Cockburn Road. 

Hamilton Hill WA 6163. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. . 
Section 44 — Occupational Superannuation. 

Australasian Society of Engineers. Moulders and 
Foundry Workers, Industrial Union of Workers. 

Western Australian Branch 
and 

F. & L. Stalker & Sons Pty Ltd. 
No. CR356 of 1989. 

Various Occupations Metal Trades 
COMMISSIONER R.N. GEORGE. 

23rd day of May 1989, 

Order. 
HAVING heard Mr T. Bickford on behalf of the 
applicant and Mr M. Borlase on behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision — 
September 1988 and pursuant to the powers conferred 
on it by the Industrial Relations Act 1979 hereby issues 
the following occupational superannuation order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

This Ordershall be known as the Superannuation (F. 
& L. Stalker & Sons Pty Ltd) Order. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Parties Bound. 
5. Eligibility. 
6. Term. 
7. Conditions. 
8. General. 

3. — Definitions. 
(1) In this Order the "Company" means F. & L. 

Stalker & Sons Pty Ltd. 
(2) In this Order "Fund" means the Westpac 

Superannuation Fund. 

4. — Parties Bound. 
This Order shall be binding upon the company, the 

employees of the company both current and future and 
the Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

5. — Eligibility. 
Subject to Clause 4 hereof, current employees with 

three months service prior to the date of 
implementation of the Fund shall be eligible for the 
company's contributions to the Fund. Future 
employees upon attaining three months service shall 
become eligible for company contributions to the Fund 
retrospective to their date of engagement but no earlier 
than the date of implementation of the Fund. 

6. — Term. 
This Order shall operate for a period of two years 

from 1 January 1989. 
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7. — Contributions. 
Subject to the rules of the Fund and Clauses 4 and 5 

hereof, the company shall pay to the Fund 
contributions of three per cent of each employees 
ordinary time earnings. 

Ordinary time earnings shall include the base rate, 
supplementary payments, shift allowances and leading 
hand allowance in accordance with the award and any 
over award payment. All other payments are to be 
excluded. 

8. — General. 
Notwithstanding any provisions to the contrary in 

respect to occupational superannuation contained in 
any awards to which the named parties in Clause 4 
hereof are bound by. the provisions of this Order shall 
prevail and be binding upon the parties. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 
CLERKS' (ACCOUNTANTS EMPLOYEES) 

AWARD No. 8 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40. — Award Variation 
Pursuant to the Second Tier Principle. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, WA Branch 
and 

T.E. Ball and Others. 
Nos. 1192 of 1987 and 1440 of 1988. 

CLERKS' (ACCOUNTANTS EMPLOYEES) 
AWARD No. 8 of 1982. 

Clerks Accountants Employees 

COMMISSIONER C.B. PARKS 
14th day of March 1989. 

Reasons for Decision. 
(Issued extemporaneously) 

THE COMMISSIONER: These are applications 
which seek to amend the Clerks' (Accountants 
Employees) Award No. 8 of 1982 by incorporating a 
four per cent Second Tier wage increase of the nature 
outlined in the State Wage Case Decisions in 1987 and 
September 1988. 

By consent of the parties application No. 1192 of 1987 
was joined to application No. 1440 of 1988 as each of 
these applications was designed to cover the same 
subject matter. 

Taking into consideration submissions by both 
parties I am not satisfied that the requirements of the 
edicts in the State Wage Case Decision of March 1987 
and subsequently in September of 1988, and their 
associated Principles, as they relate to a four per cent 
second tier increase have been satisfied. 

I can appreciate the problem that this union faces in 
identifying cost offsets and/or structural and efficiency 
changes that can be effected within this sector of the 
clerical industry. However, it is a requirement of the 
Principles that the union satisfy this Commission that 
such have been implemented before an award will be 
amended to provide a four per cent wage increase. The 
State Wage Case Decisions make it quite clear that a 
Second Tier wage component was not one that would 
automatically have application to all employees, or all 
awards. 

There is a need to satisfy the criteria set out in the 
Principles for an increase to be awarded and that has 
not been done. Accordingly these applications will be 
dismissed. 

Appearances: Ms J.G. Barnesby appeared for the 
applicant. 

Mr D.M. Jones appeared for the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Award Variation 

Pursuant to the Second Tier Principle. 
Federated Clerks' Union of Australia 

Industrial Union of Workers. WA Branch 
and 

T.E. Ball and Others. 
Nos. 1192 of 1987 and 1440 of 1988. 

CLERKS' (ACCOUNTANTS EMPLOYEES) 
AWARD No. 8 of 1982. 

Clerks Accountants Employees 

COMMISSIONER C.B. PARKS 
14th day of June 1989. 

Order. 
HAVING heard Ms J. Barnesby on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 

■hereby orders— 
That these applications be dismissed. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD No. 20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 29. 
The Australian Workers' Union, West Australian 

Branch. Industrial Union of Workers 
and 

Hamersley Iron Pty Limited. 
Nos. 780 and 784 of 1988 . 

Services Iron Ore Mining 

COMMISSIONER S.A. KENNEDY 
31st day of May 1989. 

Reasons for Decision. 
THE COMMISSIONER: At the outset of proceedings 
on this matter the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (the 
Union) sought leave to join application No. 784 of 1988 
to application No. 780 of 1988. That application was not 
opposed and leave was granted. Further, leave was 
granted to amend the terms of the claims. 

The claim is in effect for redefinition of an existing 
classification and insertion of a new classification or, in 
the alternative, an order for a group reclassification 
pursuant to the existing provisions: The claim for 
changes in classifications involves the terms of Clause 
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8. — Definitions of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987. 
The Union seeks an order from the Commission 
varying subclause (7)(b) of Clause 8. — Definitions so 
far as it defines "Service Employee — Level 5" and 
inserting a new definition into that clause to provide for 
a definition of "Service Employees — Level 3" to apply 
to employees engaged at work on the Tom Price and 
Dampier operations of Hamersley Iron Pty Limited 
(the company). In the alternative, the union seeks an 
order from the Commission that the company 
reclassify employees engaged in the transport section of 
the Tom Price operations and who operate mobile 
equipment up to 500 brake horsepower (BHP) as 
Service Employees — Level 2 from their current 
classification as Service Employees — Level 4. 

The definition of "Service Employee — Level 5" in 
subclause (7)(b) of Clause 8. — Definitions of the award 
is as follows: 

"Service Employee — Level 5": means an 
employee classified as such who is then employed 
on a major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser paid 
duties and who is then utilised for routine minor 
maintenance and to operate any and all vehicles 
and mobile equipment including but not limited to 
+20 seat buses +10 tonne vehicles, front-end 
loaders, backhoes or forklifts. etc.. but excluding 
articulated vehicles of more than 10 tonnes 
capacity. 

The union seeks to vary this definition by inserting 
the phrase "up to 250 BHP". after the word "loaders" 
and before the work "backhoes". The proposed 
definition would read as follows: 

"Service Employee — Level 5": means an 
employee classified as such who is then employed 
on a major and substantial basis to regularly carry 
out general and specific duties within the 
competence of that employee including lesser paid 
duties and who is then utilised for routine minor 
maintenance and to operate any or all vehicles and 
mobile equipment including but not limited to +20 
seat buses +10 tonne vehicles, front-end loaders up 
to 250BHP. backhoes or forklifts. etc.. but excluding 
articulated vehicles of more than 10 tonnes 
capacity. 

(Emphasis added) 
The definition of "Services Employee — Level 3" 

appears in the same subclause. It is in the following 
terms: 

"Service Employee — Level 3": means an 
employee classified as such who is then employed 
at Paraburdoo on a major and substantial basis to 
regularly carry out general and specific duties 
within the competence of that employee including 
lesser paid duties, and who is the holder of an 
appropriate certificate to operate the Hiab hoist, 
and who is then utilised on the operation of all 
vehicles or mobile equipment with the exception of 
large dozers or scrapers, and who is able to carry 
out basic servicing duties and conduct routine 
minor maintenance. 

The union seeks to insert another definition of 
"Service Employees — Level 3" in addition to that cited 
above and distinguished from it by a limitation to Tom 
Price and Dampier, by a reference to brake horsepower, 
by no reference to Hiab hoist and by no exception of 
large dozers or scrapers. 

The proposed definition is in the following terms: 
"Service Employee — Level 3": means an 

employee classified as such who is then employed 
at Tom Price or Dampier to carry out general and 
specific duties within the competence of that 

employee including lesser paid duties, and who is 
then utilised on the operation of all vehicles or 
mobile equipment over 250 and up to500 BHP. and 
who is able to carry out basic servicing duties and 
conduct routine minor maintenance. 

The union seeks these changes to the award 
notwithstanding Clause 5. — Terms of the Award which 
states: 

Except as specifically provided to the contrary, 
the provisions of this award shall come into force 
from the beginning of the pay period which first 
commences on or after the 30th day of August 1987. 
and shall thereafter remain in force for a period of 
not less than two years from that date. 

The classifications and rates to apply to them were 
part of a newaward(the 1987 award) ratified by order of 
the Commission in August 1987. It replaced the Iron 
Ore Production and Processing (Hamersley Iron Pty 
Limited) Award 1985 (the 1985 award). It is 
acknowledged by the parties that the 1987 award terms 
involved a significant restructuring of classifications 
compared with previous awards. 

The significant processes for the purpose of this 
matter which took place before the parties presented the 
award for ratification were as follows. Extensive general 
discussions occurred between company represent- 
atives and union representatives on the company's 
proposals for restructuring. For the services areas 
across the three sites it was proposed that eight 
classifications apply. The company produced a 
broadsheet naming each of the eight proposed 
classifications and proposed wage rates and disability 
allowances to apply, the proposed definition of each 
and detail on the broad work functions which would be 
involved in each. And alongside the designation 
proposed for the 1987 award was placed the 1985 
classifications it was proposed to replace. This 
alongside the proposed 1987 award designations of 
Services Employee Level 2 (wage rate $375.00) are the 
1985 award designations (wage rate $348.70) as 
follows): 

Mine Grader Operator— appointed as such and 
then irrespective of the BHP of the equipment. 

Tractor. EEL Scraper. Grader and Dozer 
Operator more than 250 and up to 500 BHP. 

(Exhibit B) 
And. alongside the proposed 1987 award designation 

of Services Employee Level 3 (wage rate $364.00) is the 
1985 award designation (wage rate $344.50) as 
follows: 

Water Truck or Articulated Truck Operator more 
than 10 tons (sic) capacity. 

(Exhibit B) 
The discussions between the unions and the 

company were then adjourned to enable meetings to 
occur on site. This included meetings between union 
representatives and on-site management. In the case of 
the services section at Tom Price these took place in 
June 1987. The discussions were limited to the likely 
effect of the proposed restructuring in practice. The 
proposed wage rates were not a subject of these 
discussions. Evidence was given by the union convenor 
Mr Neil Barton and by Mr Len Fisher. Tom Price based 
superintendent of services (commonly called transport 
at Tom Price) of these discussions. Following this 
process, the general discussions between the company 
and union representatives resumed. As a consequence 
of questions raised about the application of its 
proposed 8 Level classification structure for services 
employees on the Paraburdoo site, the company 
amended its proposal from an 8 Level to a 9 Level 
classification structure. The new classification level 
was, by definition, limited to Paraburdoo. It, with a 
proposed wage rate, definition and broad functions 
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description, was inserted after the existing proposed 
Level 2. It was thereby designated Level 3 with a 
consequent renumbering of the remaining existing 
proposed classifications. Other than the renumbering, 
there was no change to the proposal for the remaining 
designations. That is, the proposed definitions and 
wage rates were unchanged as were the descriptions of 
the broad functions. After further talks the company's 
proposed wage rates were increased to some degree. The 
negotiated package was then taken back to the 
workforce for consideration. As well each employee was 
informed of the classification he or she would get under 
these terms, the definition and rate to apply and the 
broad functions involved. Subsequently the unions and 
the company presented an agreed package to the 
Commission for ratification as an award. It was 
ratified. 

The parties are agreed that in the restructuring of the 
1987 award compared with the 1985 award it was 
acknowledged that there was a fundamental shift away 
from the demarcation between classifications on the 
basis of size of machinery to a demarcation on the basis 
of skills. It was also acknowledged that in the process 
some problems in the classifications of individuals 
might occur. The parties agreed on the insertion of two 
avenues of redress in Clause 32. — Wages. Subclause 
5(d) of that clause sets down a review procedure in the 
event of an employee request for reclassification. 
Subclause (7) of the same clause is an enabling 
provision for a union to request a review of the broad 
function sheets of any employee when it considers it 
does not fairly represent the work usually expected of 
the employee. There is no evidence that these 
provisions have been availed of by individuals so far as 
this matter is concerned. 

The union's case can be summarised as follows. 
When in 1987 the parties agreed on the terms of the 1987 
award which included the broadbanding of existing 
classifications, it says the designations of "Tractor, TEL. 
Scraper, Grader and Dozer Operator — more than 250 
and up to 500 BHP" was somehow left out. The result, it 
says, was that these machines were effectively 
"declassified" altogether and as a result employees in 
the services area at Tom Price cannot progress. 
Accordingly, it says, this defect should be remedied. 

At this point it is noted that there were no substantive 
submissions put or evidence brought which was 
specific to the situation at Dampier. The union's claim 
was advanced on behalf of members at Tom Price only. 
These reasons are thereby limited to a consideration of 
the issue so far as it relates to the Tom Price site. 

The company's case was put as follows. The final 
position of the respective parties was put in the 
ratification proceedings. No deficiency has been 
established. No change in circumstances, such as the 
introduction of new equipment has occurred. The 
parties agreed to a classification structure based on 
skills not size of machinery. The only problem is that 
some people working together are paid at different rates 
and this could be corrected if all those currently 
classified at a particular level but who do not actually 
meet the criteria for it were to undertake the required 
training. 

The crux of this matter can be seen in the situation of 
four employees in the services division. They were 
classified at Level 4 under the provisions of the 1987 
award but because under the 1985 award provisions 
they received a wage rate by reference to the size of the 
machinery they operated (which was between 250-500 
BHP) the classification as Level 4 employees actually 
entailed a loss of income. The four employees were not 
classified at the next level under the 1987 award which is 
not precluded by definition from having effect at Tom 
Price, that being Level 2, because the full range of 
machinery prescribed in the definition of Level 2 is not 

operated by them or anyone at Tom Price simply 
because it is not available in the section under 
consideration. 

The situation of the effect of loss of income by the four 
individuals was raised by Mr Fisher after ratification of 
the award.The company's response was to maintain the 
classification of the four individuals at Level 4 but to 
pay them at the prescribed Level 3 rate so that they 
would not receive a lower rate than that received 
pursuant to the 1985 award. 

It is this Level 3 rate then that the union seeks to apply 
to its proposed new classification which would be based 
on size of machinery as would be the proposed 
amendment to the Level 5 definition. 

In support of its claim that there was a defect in the 
1987 award, the union referred the Commission to 
statements made on transcript by the company's chief 
negotiator throughout the award discussions. Mr Terry 
Lynch, regarding Clause 32. — Wages. Mr Lynch's 
comments were as follows: 

... the company has provided the unions with 
substantial and detailed information in support of 
a complete restructuring of this clause of the award. 
The existing 28 wage levels are to be broadbanded 
and becomes 13 new levels, which result in a 
movement of wages for most employees. 

These wage adjustments are in a range of up to 
$ 12.80 per week at the base trademen level or $7.30 
at the trades assistant level. Other adjustments vary 
according to a strict correlation from the existing award 
to the new award. 

The purpose of the new provision is to provide 
that all employees will carry out work within their 
competence and to restructure the classifications 
so that this flexibility in utilisation will fully exist 
for the company as well as providing employees 
with greater job satisfaction in their new roles, as 
also it is to provide enhanced opportunities to 
improve personal skills and experience base, 
leading to improved career opportunity and the 
rewards of increased total remuneration for 
individual employees. 

All employees will become reciassified prior to 
implementation of the award and following upon 
discussions within each work group to achieve 
understanding and acceptance of the expanded 
job roles for each individual. 

It is not the purpose of these restructuring 
proposals that employees will automatically move 
from one wage level to a higher wage level. Subject 
to work then actually being done on a major and 
substantial basis at a higher level, it is intended that 
employees be able to progress in their work 
sectional areas according to demonstrated 
competence and to be utilised at a higher paid 
level... 

(Exhibit F. Emphasis added) 
This, says the union, demonstrates the deficiency 

because in the case of the four employees there was no 
increase and there was no adjustment of their rates 
according to a strict correlation from the existing 1985 
award to the 1987 award. Instead there was an 
adjustment outside the award in those four instances. 
The company says that the adjustment in the four 
instances is simply the company taking action to ensure 
that no employee lost wages as a consequence of the 
changes and it is no more than that and in accord with 
the outcome of the negotiations. 

There is a fundamental problem with the union's 
application. Clearly the course agreed on by the parties 
was not a simple broadbanding of existing 
classifications. It also involved restructuring of the 
existing classifications based on the criterion of skills. If 
the union's claim for the insertion of a new 
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classification based on machinery size was accepted it 
could not be construed as overcoming a "defect". It 
would be based on a different criterion altogether from 
the principle which was agreed between the parties 
when embarking upon the restructuring. And thereby it 
is an insurmountable barrier given that the award is still 
in term. 

The claim of "defect" is also inherent in the union's 
argument for changes to the classification structure. It is 
that the structure prevents progression in the services 
section at Tom Price beyond Level 4. Certainly Level 3 is 
not available to such employees at Tom Price and Level 
2. while not precluded from the employees at Tom Price 
by prescription, is actually not available to the 
employees in question because the full range of 
equipment specified in the definitions clause is not used 
in that section. 

But this was the situation at the time the award was 
ratified. Nothing has changed and there is nothing 
intrinsic to it which establishes a "defect" in the terms 
the union asserts. That is not to say that progression 
cannot be an issue between the parties. Indeed the 
Restructuring Principle as announced in the State Case 
in September 1988 envisages that this, among others, 
will be the subject of discussions between unions and 
employers, and there are two factors in the case before 
me which suggest that the services section is one which 
should certainly bear scrutiny in such discussion. The 
first concerns the requirement of the skill to operate 
articulated vehicles for progression from Level 5 to 
Level 4 when the only articulated vehicle in the services 
section in question is one which the superintendent 
describes as "an antique" out of which the company is 
lucky to get an hour's operation each week. The other is 
the situation of employees being classified at a 
particular level but not meeting the criteria set for that 
level. In the longer term this situation is probably a 
recipe for industrial unrest. However these situations 
are not for consideration here. In my view the question 
of progression is one the parties should address 
pursuant to the Restructuring Principle. 

I make one final observation. In my view the union's 
application must fail for the reasons set out in the 
foregoing. But that is not to mean that the Commission 
has reached any conclusion as to the work value of 
employees classified as Level 4 who meet all the criteria 
for that level and operate the full range of prescribed 
equipment including the two vehicles between 250 and 
500 BHP. There was no work value question before the 
Commission. 

The matter will be finalised by an order for 
dismissal. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 29. 

The Australian Workers' Union. West Australian 
Branch. Industrial Union of Workers 

and 
Hamersley Iron Pty Limited. 

Nos. 780 and 784 of 1988 . 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD No. 20 of 1987. 

Services Iron Ore Mining 

COMMISSIONER S.A. KENNEDY 
31st day of May 1989. 

Order. 
HAVING heard Mr C. Butcher on behalf of the 
applicant and Mr A. Cameron on behalf of the 
respondent now therefore. I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979. do hereby order— 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
State Energy Commission of Western Australia. 

No. 878 of 1989. 
STATE ENERGY COMMISSION OF WESTERN 

AUSTRALIA WAGES AND CONDITIONS 
AWARD 1988. 

Various Electrical Power 

COMMISSIONER O.K. SALMON 
29th day of June 1989. 

Reasons for Decision. 
THE principal question in this case is whether the State 
Energy Commission of Western Australia should be 
required to pay its employees for time away from work 
for the purpose of attending stop work meetings called 
by unions. 

The question like any other dealt with by the 
Commission must be considered in the light of section 
26 of the Act and that includes regard for the interests of 
the persons immediately concerned and the 
community interest. 

The State Energy Commission of Western Australia 
(SECWA) has also said that the onus to make out a case 
is on the applicants and I agree with that. 

Stop work meetings are not an uncommon 
occurrence in SECWA's operations, although payment 
of employees' wages while they attend those meetings is 
without precedent. That is not to say payment in respect 
of a particular meeting should never be allowed but the 
facts would have to reveal some special circumstance. 

In the present case I am not pursuaded by the 
applicant's proposition that in fact there is a negative 
cost impact for SECWA; and what they propose as 
special circumstances have to be weighed in the 
balance with the alternatives offered by SECWA. 

The alternatives were reasonable in my opinion. 
Furthermore, the arrangements in other industries 
referred to are really too remote for serious 
consideration. 

The applicants said there was a deal of expectation 
amongst their members and that if payment was not 
made the members would likely think that the comnnjon 
condition award provided no real benefits for them. In 
the applicants view payment would promote structural 
efficiency while non-payment would have the opposite 
effect. 

In my opinion the strength of the case presented is not 
great enough to discharge the onus and I must dismiss 
the claim. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Vary Award. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
State Energy Commission of Western Australia. 

No. 878 of 1989. 

COMMISSIONER O.K. SALMON 
29th day of June 1989. 

Order. 
Having heard Ms J. Boots on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, WA Branch, the Australian Building 
Construction Employees and Builders Labourers 
Federation, the Construction, Mining and Energy 
Workers Union of Australia, WA Branch, the Operative 
Painters and Decorators Union of Australia. WA 
Branch, The Plumbers and Gasfitters Employees 
Union of Australia. WA Branch, the Shop. Distributive 
and Allied Employees Association of WA, the 
Transport Workers Union of Australia Industrial 
Union of Workers WA Branch and the Electrical Trades 
Union of Australia WA Branch, and with her Ms S. 
Mayman on behalf of the Federated Miscellaneous 
Workers Union of Australia. Hospital, Service and 
Miscellaneous. WA Branch and Mr N. Mitsopolous on 
behalf of the State Energy Commission of Western 
Australia the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

NOTICES — 
AWARD/AGREEMENT 

Matters — 
Application No. A11 of 1989 

APPLICATION FOR AN AWARD ENTITLED 
"BHP-UTAH MINERALS INTERNATIONAL 
CADJEBUT PRODUCTION AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by BHP Minerals Ltd under the 
Industrial Relations Act 1979 for the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

4. — Area and Scope. 
Except as otherwise provided, this award applies 

to employees employed in the classifications set 
out in Clause 18 of this award, in the zinc/lead 
mining and processing industry carried out by the 
Respondent Company, BHP Minerals Ltd, at 
Cadjebut in the Kimberley region of Western 
Australia. 

18. — Rates of Pay and Allowances. 
Classifications: 

Mill Operator — Grade 1, Grade 2, Grade 
3 and Grade 4. 

Tradesperson. 
Electrician — Intermediate. 
Electrician — Special Class. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 
27th day of June 1989. 

Application No. 793 of 1989 
APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CLEANERS' AND CARETAKERS' 

(GOVERNMENT) AWARD No. 32 of 1975" 
NOTICE is given that an application has been made to 
the Commission by The Federated Miscellaneous 
Workers Union of Australia, Hospital. Service and 
Miscellaneous, Western Australian Branch, under the 
Industrial Relations Act 1979 for a variation of the 
above award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 5. — Definitions: Delte subclause (3) of 
this clause and insert in lieu the following: 

(3) "Security Officer" shall mean a person 
employed to watch and/or guard, patrol and/ 
or protect premises and/or property including 
opening and closing doors and windows as 
required; and/or protect goods, cash or 
valuables in transit. 

2. Clause 20. — Wages: 
(a) Delete from subclause (1) of this clause the 

following classifications: 
Attendant. 
Lift Attendant. 
Security Attendant. 

(b) Insert in subclause (1) the following new 
classification: 

Security Officer. 
A copy ofthe proposed amendment may be inspected 

at my office at 815 Hay Street. Perth. 

Registrar. 
21st day of June 1989. 

Application No. 855 of 1989 
APPLICATION FOR JOINDER OF PARTY TO 

THE ENGINEERING AND ELECTRICAL 
TRADES (WEST AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD No. A17 of 1985 
NOTICE is given that an application has been made to 
the Commission by The Construction, Mining and 
Energy Workers Union of Australia, Western 
Australian Branch under the Industrial Relations Act 
1979 to be joined as a party to the abovementioned 
award. 

The application may be inspected at my office at 815 
Hay Street, Perth by any interested person without 
charge and any such person may, by giving written 
notice of objection to the Commission and to the 
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applicant within 28 days of publication of this Notice, 
appear and be heard on the hearing of the 
application. 

Registrar. 
22nd day of June 1989. 

Application No. 854 of 1989 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "ENGINEERING AND ELECTRICAL 
TRADES (WEST AUSTRALIAN NEWSPAPERS 

LIMITED) AWARD No. A17 of 1985" 
NOTICE is given that an application has been made to 
the Commission by The Construction, Mining and 
Energy Workers Union of Western Australia, Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

1. Delete Clause 1. — Title, and insert new 
Clause 1 as follows: 

This award shall be known as the 
Maintenance (West Australian Newspaper 
Limited) Award 1988. 

2. Delete Clause 3. — Area and Scope, and insert 
new Clause 3 as follows: 

3. — Area and Scope. 
This award shall apply to employees of West 

Australian Newspapers Limited engaged in 
engineering or electrical maintenance 
installation or construction work, or building 
maintenance and construction work in the 
State of Western Australia. 

3. Clause 5. — Definitions: Add the following 
new definitions to this clause: 

(8) "Building Maintenance Worker" shall 
mean a Building Tradesperson and Building 
Trades General Hand as defined. 

(9) "Building Tradesperson" means an 
employee substantially engaged as a 
Carpenter and Joiner Tradesperson and who 
is required to carry out work in connection 
with building maintenance and construction 
within the Employer s premises. 

(10) "Building Trades General Hand" 
means an employee, other than an apprentice, 
who is substantially engaged to assist a 
Building Tradesperson in their duties, and 
who may be required to carry out additional 
work of a minor or incidental nature in 
connection with building maintenance and 
construction within the Employer's 
premises. 

Application No. 1002 of 1989 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "GAOL OFFICERS' AWARD 
No. 12 of 1968" 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Prison 
Officers' Union of Workers, under the Industrial 
Relations Act 1979 for a variation of the above award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 18. — Rates of Pay: Add to this clause the 
following new classification: 

(e) Hospital Officers. 
A copy of the proposed amendment may be inspected 

at my office at 815 Hay Street, Perth. 

Registrar, 
10th day of July 1989. 

Application No. A12 of 1989 
APPLICATION FOR AN AWARD ENTITLED 
"HOSPITAL SALARIED OFFICERS (PRIVATE 

SOCIAL WELFARE AND COMMUNITY 
SERVICES) AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by the Hospital Salaried Officers 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for the above 
award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3.—Effect Area and Scope. 
This award shall extend to and bind all 

employees employed in callings which make them 
eligible for membership of the Hospital Salaried 
Officers' Association of Western Australia (Union 
of Workers) including but not limited to employees 
engaged in Professional, Administrative, 
Technical. Supervisory or Clerical Capacities 
including any callings mentioned in the award, in 
the industries of Private (Non-Government) Social 
Welfare Services and Private (Non-Government) 
Community Support. Welfare and Assistance 
Services including but not limited to the industry 
subsectors named in Schedule A of this award and 
all employers employing those employees 
including but not limited to the representative 
employers named in Schedule A of the award and 
shall operate throughout the State of Western 
Australia. Provided that this award shall not cover 
employees employed by an employer respondent 
to any other award or agreement of the Hospital 
Salaried Officers' Association of Western Australia 
(Union of Workers) operative as at 1 March 1989 
where such employees are covered by that award or 
agreement. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. Schedule A. 

Industry Subsectors and Representative 
Registrar. Employers. 

21st day of June 1989. L Child, Youth and Family Health and/or Care 
and/or Counselling Services: 

Aboriginal Child Care Agency, 191 Bennett 
  Street, East Perth WA 6000. 
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Jesus People Incorporated (Youth and 
Community Services), Perth WA 6000. 

Mofflyn Child and Family Care Services, 
145 Sussex Street, East Victoria Park WA 
6101. 

The Uniting Church in Australia, Trading 
as: "Wesley Central Mission", 93 William 
Street, Perth WA 6000. 

YMCA, 10 Pier Street, Perth WA 6000. 

2. Community Welfare and/or Support and/or 
Assistance Services: 

Anglican Health and Welfare Services 
(Incorporated), Trading as: "Anglicare". 42 
Colin Street, West Perth WA 6005. 

Roman Catholic Bishop of the Diocese of 
Perth, Trading as: "Ave Maria", 534 William 
Street, Highgate WA 6000. 

Roman Catholic Bishop of the Diocese of 
Perth, Trading as: "Centrecare", 23 Victoria 
Square, Perth WA 6000. 

Council on the Aging Inc. 11 Freedman 
Road, Mount Lawley WA 6050. 

Australian Huntington's Disease 
Association, 81 Manning Road, Bentley WA 
6102. 

League of Home Help. 67 Cleaver Street. 
West Perth WA 6005. 

The Congregation of the Oblates of Mary 
Immaculate, St Patricks Care Centre, Parry 
Street, Fremantle WA 6160. 

Perth Asian Community Centre, 81 Mary 
Street, Highgate WA 6000. 

Salvation Army, 106 Pier Street. Perth WA 
6000. 

3. Disadvantaged Groups and Disabled 
Persons Service and/or Support Organisations: 

Diabetic Association of WA Inc. 48 
Wickham Street, East Perth WA 6000. 

Head Injured Society of WA Inc., 645 
Canning Highway, Alfred Cove, WA 6145. 

National Heart Foundation of Australia 
(Western Australian Division), 43 Stirling 
Highway, Nedlands, WA 6009. 

The Roman Catholic Bishop of the Diocese 
of Perth, Trading as: "Catholic Care for 
Intellectually Handicapped Persons", 1 
Simper Street, Wembley, WA 6014. 

Civil Rehabilitation Council of WA (Inc), 
447 Hay Street, Perth WA 6000. 

Civilian Maimed and Limbless Association 
of Western Australia Inc, Selby Street, 
Shenton Park WA 6008. 

Multiple Sclerosis Society of WA Inc. 
Parkhill Way, Wilson. WA 6107. 

4. Family Welfare, Support and Service 
Organisations: 

Association of Relatives and Friends of the 
Mentally 111 Inc, (ARAFMI), 2 Nicholson 
Road, Subiaco WA 6008. 

Christian Refuge Centre Inc., 2 Lennox 
Road, Thornlie, WA 6108. 

Huntington's Disease Clinic, 2 Selby Street, 
Shenton Park, WA 6008. 

Italo-Australian Welfare Centre (Inc), 34 
Bagot Road, Subiaco, WA 6008. 

Wanslea Family Support Services Inc, 89 
Forrest Street, Cottesloe, WA 6011. 

5. Refuges and Homeless Support and 
Assistance Services: 

Croft For General Homeless, 833 Beaufort 
Street. Inglewood, WA 6052. 

Fremantle Youth Accommodation Service. 
7 Quarry Street, Fremantle. WA 6160. 

Lucy Saw Centre. 1 Ashford Avenue. 
Rockingham, WA 6163. 

St Bartholomews, 7B Brown Street, East 
Perth WA 6000. 

Swan Emergency Accommodation Inc. 
P.O. Box 230, Midland. WA 6056. 

Victoria Park Youth Accommodation. P.O. 
Box 1004, East Victoria Park, WA 4118. 

6. Home Support Services: 
Perth Home Care Services Inc, 326 Hay 

Street. Perth WA 6000. 
7 Marriage Family and Personal Counselling 

Services: 
Marriage Guidance Council of WA Inc. 32 

Richardson Avenue, West Perth WA 6005. 
Roman Catholic Bishop of the Diocese of 

Perth. Trading as: "Pregnancy Help", 459 Hay 
Street, Perth WA 6000. 

Health Care Clinics of WA, (Specialists in 
an Wholistic Approach to Health Care). 337 
Rokeby Road, Subiaco, WA 6008. 

Wesley Centre, 563 William Street, Mount 
Lawley, WA 6050. 

"Anglican Marriage and Family 
Counselling", AMFS (Inc). 42 Colin Street, 
West Perth WA 6005. 

Family Planning Association of WA (Inc), 
70 Roe Street, Perth WA 6000. 

8. Drug and Alcohol Counselling, Support and 
Rehabilitation Service: 

Western Australian Network of Alcohol 
and Other Drug Agencies. 85 Stirling Street, 
East Perth WA 6000. 

Holyoake — The Western Australian 
Institute of Alcohol and Addictions, 65 
Newcastle Street, East Perth WA 6000. 

9. Psychologists. Clinical Psychologists and 
Psychotherapists: 

Zish Ziembinski, 11 Hamilton Street. 
Subiaco, WA 6008. 

Christabel Marguerite Alain Bridge John 
Herbert Manners, Veronica Ruth White 
Trading as: "Christian Psychological 
Services". 247 Canning Highway, Como, WA 
6152. 

Tina M.M. Kulski and Christopher 
Semmens, 337 Rokeby Road, Subiaco, WA 
6008. 

Michael Turncliffe, 5 McMaster Street, 
Victoria Park, WA 6100. 

10. Occupational Health, Safety, Rehabilitation 
and Employee Assistance Services: 

Linley Jenniffer Jones and Kerry Reynald 
Jones, Trading as: "Community and 
Industrial Health Services (CIHS)", 348 
Oxford Street, Leederville, WA 6007. 

CPS Rehabilitation Service. 382 Albany 
Highway, Victoria Park, WA 6100. 

Davidson and Trahair, McMaster Street, 
Victoria Park, WA 6100. 

Hospital Benefit Fund of WA (Inc), Trading 
as: "HBF Work Safety Centres", 170/172 
Swansea Street, East Victoria Park, WA 6101. 
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Industrial Foundation for Accident 
Prevention (IFAP), Farrington Road. 
Murdoch. WA 6150. 

Industrial Rehabilitation Service Pty Ltd, 
160 St George's Terrace, Perth WA 6000. 

Francis Garside and Gary Desmond 
Garside. Trading as: "Prime Occupational 
Health", 1 King Edward Road, Osborne Park. 
WA 6017. 

Physiotherapy Associates Ltd, Trading as: 
"The Rehabilitation Network", Head Office: 
93 William Street. Perth WA 6000. 

Indrad Services Inc.. 42 Parliament Place, 
West Perth WA 6005. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 
19th day of June 1989. 

Application No. 1256 of 1988 
APPLICATION FOR VARIATION OF AWARD 

ENTITLED "PRINTING (GOVERNMENT 
PRINTING OFFICE) AWARD No. 31 of 1975" 

NOTICE is given that an application has been made to 
the Commission by the Printing and Kindred 
Industries Union, Western Australian Branch, 
Industrial Union of Workers under the Industrial 
Relations Act 1979 for a variation of the above award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 10. — Rates of Wages: Insert the 
following new classification: 

Graphic Artist. 
A copy of the proposed amendment may be inspected 

at my office at 815 Hay Street, Perth. 

Registrar, 
15th day of June 1989. 

Application No. AG12 of 1989 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "SERVICE 
STATION OPERATIONS YOUTH TRAINEESHIP 

AGREEMENT" 
NOTICE is given thaT an application has been made to 
the Commission by The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for registration 
of the above agreement. 

As far as relevant, those parts of the agreement which 
relate to area of operation or scope are published 
hereunder. 

3. — Definitions. 
Service Station Operations Trainee — shall 

mean a person who: 
(A) is employed under the terms of the Motor 

Vehicle (Service Station, Sale 
Establishment, Rust Prevention and 
Paint Protection) Industry Award No. 29 
of 1980 solely for the purpose of being 
trained in all aspects of the service station 
industry 
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(B) shall be employed within the guidelines 
of the Australian Traineeship System 

(C) shall be employed solely for the purpose 
of giving the person training and 
experience as specified in the approved 
training plan 

(D) 16 to 19 years of age and is not an 
apprentice or a worker 

(E) will only do work in the field of service 
station operation and associated duties as 
set out in the approved training 
programme. 

4. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of conditions of employment, 
including rates of pay applicable to service station 
operations trainees in Western Australia employed 
under the Australian Traineeship System (ATS) 
and who, but for being a trainee under the Scheme 
would be covered by an Award to which the union 
is a party. 

Employers party to agreement: 
Endeavour Holdings, Trading as: B.P. 

Willetton. 
Shell Warwick Car Spa. 
Shell Airport. 
Shell Service Floreat. 
BP Ascot & Drive Australia. 
Shell Brentwood. 
Top Drop Oil Pty Ltd. 
Shell Herdsman Autoport. 
Shell Service Nedlands. 
Martino's Ampol. 
Mirrabooka BP 
Jim Williams Pty Ltd. 
Caltex Service Phoenix. 
Shell North Perth. 

A copy of the agreement may be inspected at my 
office at 815 Hay Street. Perth. 

Registrar. 
15th day of June 1989. 

Application No. A13 of 1989 
APPLICATION FOR AN AWARD ENTITLED 

"SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (PRIVATE) AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, under the Industrial 
Relations Act 1979 for the above award. 

This award replaces the Social Trainers (Nulsen 
Haven) Award No. A11 of 1985 and the Social Trainers 
and Assistant Supervisors (SLCG) Award No. A15 of 
1984. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3. — Scope and Term. 
This award shall apply to all Trainee Social 

Trainers, Social Trainers, Senior Social Trainers, 
Assistant Supervisors and tutors employed by the 
respondents and to all respondents employing 
such employees. 
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The term of this award shall be for a period of 
one year and shall operate on and from 1 July 
1989. 

Schedule of Respondents. 
Activ Foundation (Inc), 44 Ventnor Avenue, 

West Perth WA 6005. 
Project Employment Incorporated, 124 Dundas 

Road, Inglewood WA 6052. 
Nulsen Haven Association (Inc), 462 Great 

Eastern Highway, Redcliffe WA 6104. 
Catholic Care for Intellectually Handicapped 

Persons, 1 Simper Street, Wembley WA 6014. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 
30th day of June 1989. 

Application No. TA2 of 1989 
APPLICATION FOR AN AWARD ENTITLED 

"SWIMMING TEACHERS' AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by the State School Teachers'Union of 
Western Australia (Incorporated) under the Industrial 
Relations Act 1979 for the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

(B) shall be employed within the guidelines 
of the Australian Traineeship System 

(C) shall be employed solely for the purpose 
of giving the person training and 
experience as specified in the approved 
training plan 

(D) is under the age of 20 on commencement 
and is not an apprentice 

(E) will only do work in the field of wildflower 
production as set out in the approved 
training programme 

4. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of conditions of employment, 
including rates of pay applicable to the wildflower 
production trainees in Western Australia 
employed under the Australian Traineeship 
System (ATS) and who, but for being a trainee 
under the Scheme would be covered by an Award 
to which the union is a party. 

Employers party to agreement are: 
Swan River Flowers Pty Ltd. 
Sunglow Flowers Pty Ltd. 
Australian Flower Farms Ltd. 
Three Springs Wildflowers Pty Ltd. 
Midwest Group Training Scheme. 

A copy of the agreement may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 
10th day of July 1989. 

Area and Scope. 
This award shall apply to all persons employed 

by the Hon Minister of Education to teach, instruct 
or supervise swimming classes in the State of 
Western Australia. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

16th day of June 1989. 

Application No. AG 13 of 1989 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED 
"WILDFLOWER PRODUCTION TRAINEESHIP 

AGREEMENT 1989" 
NOTICE is given that an application has been made to 
the Commission by The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
under the Industrial Relations Act 1979 for registration 
of the above agreement. 

As far as relevant, those parts of the agreement which 
relate to area of operation or scope are published 
hereunder. 

3. — Definitions. 
"Wildflower Production Trainee" — shall mean 

a person who: 
(A) is employed under the terms of the 

Nurserymen's Award No. 30 of 1980 
solely for the purpose of being trained in 
all aspects of the wildflower production 
industry 

LONG SERVICE LEAVE — 
Boards of Reference — 

Special — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 50.—Long Service Leave. 
Mrs M. Duffy 

and 
F. & L.R. Hendriks Pty Ltd. 

TRANSPORT WORKERS' (PASSENGER) 
VEHICLES AWARD No. R47 of 1978. 

BEFORE A BOARD OF REFERENCE. 
Perth, 14th day of June 1989. 

Long Service Leave School Bus Driver 
MR J.G. CARRIGG, Chairman 

MR D. JONES, Employer's Representative 
MR L. BEECH, Employee's Representative. 

Memorandum. 
THIS Special Board of Reference is convened at the 
request of Transport Workers' Union of Australia 
Western Australian Branch to settle a dispute in respect 
to the Long Service Leave entitlements of Mrs M. Duffy 
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who was employed as a bus driver by Frederick and 
Lesley Hendriks trading as F. & L.R. Hendriks Pty Ltd 
of Muntadgin WA 6420. 

The facts found by the Special Board of Reference 
are: 

Mrs Duffy was employed as a bus driver from 
early 1970 until October 1988. Her employment 
was not full-time, but was continuous other than 
for a period in 1973 or 1975 when she resigned and 
was subsequently re-employed. 

Mrs Duffy's recollection of the break in service 
was that it occurred in the first part of 1973. Both Mr 
Hendriks and bus driver Mrs Carol Smith, whom 
Mrs Duffy replaced when she was re-employed, 
recalled that the break was in 1975. 

Mrs Duffy worked continuously except during 
school holidays. 

The school terms from 1968 to 1988 are set out in 
Exhibit 1. and the calculation of the number of 
weeks equating to those terms from 1973 to 1988 is 
set out in Exhibit 2. 

Extracts from those exhibits relating to the 
period from 1973 are set out: 

Exhibit 1. 
Education Department of WA 

Primary and Secondary Term Dates from 1968. 
1973 February 5 — May 11 

May 27 — August 23 
September 9 — December 20 

1974 February 11 — May 10 
May 27 — August 23 
September 9 — December 20 

1975 February 10 — May 9 
May 26 — August 22 
Septembers — December 19 

1976 February 9 — May 14 
May 31 — August 27 
September 13 — December 17 

1977 February 7 —May 13 
May 30 — August 26 
September 12 — December 16 

1978 February 6 — May 12 
May 29 — August 25 
September 11 — December 15 

1979 February 5 —May 11 
May 28 — August 24 
September 10 — December 19 

1980 February 11 — May 9 
May 26 — August 22 
Septembers — December 19 

1981 February 9 —May 8 
May 25 — August 28 
September 14 — December 16 

1982 February 8 — May 14 
May 31 — August 27 
September 13 — December 15 

1983 February 7 — May 13 
May 30 — August 26 
September 12 — December 14 

1984 February 6 — May 11 
May 28 — August 24 
September 10 — December 19 

1985 February 11 — May 17 
June 3 — August 30 
September 16 — December 18 

1986 February 5 —May 27 
April 7 — June 20 
July 9 — September 19 
October 6 — December 17 

February 4 — April 10 
April 22 — July 3 
July 22 — September 25 
October 12 — December 18 
February 4 — March 31 
April 11 — June 24 
July 13 —September 23 
October 10 — December 16 

Exhibit 2. 
Mrs M. Duffy v. F. & L.R. Hendriks 

Transport Pty Ltd. 
Number of Weeks Worked 1973-1988 (Schedule 1). 

Year Term 1 Term 2 Term 3 Term 4 Total 
1973 — 8 14 — 22 
1974 13 13 15 — 41 
1975 13 13 15 — 41 
1976 14 13 14 — 41 
1977 14 13 14 — 41 
1978 14 13 14 — 41 
1979 14 13 13.3 — 40.3 
1980 13 13 14.3 — 40.3 
1981 13 14 13.3 — 40.3 
1982 14 13 13.3 — 40.3 
1983 14 13 13.3 — 40.3 
1984 14 13 14.3 — 40.3 
1985 14 13 13.3 — 40.3 
1986 7 11 10.3 10.33 39.1 
1987 9.3 10.3 9.3 10 39.1 
1988 8.1 11 6.1 .5 26.1 

Total: 615 weeks 4 days. 
Mrs Duffy worked 158 days in the last year of her 

employment on an average of three days per week of three 
hours and 50 minutes per day. Her hourly rate of pay was 
$9.91. Exhibit B contains details of gross wages and hours 
worked. 

The Decision of the Special Board of Reference is: 
On examination of the evidence from the three 

witnesses relating to the year of Mrs Duffy's break in 
service the Board concludes that that break occurred 
in 1975; with service re-commencing on 18 June of 
that year. 

Having regard for that date and the provisions of 
section 6 of the Long Service Leave — Standard 
Provisions, that continuous service, for the 
calculation of Long Service Leave does not include 
the periods of school holidays. Mrs Duffy's service 
from 18 June 1975 to21 October 1988 calculated from 
the information in Exhibits 1 and 2 totals 534 
weeks. 

In accordance with the provisions of Clause 3.— 
Period of Leave (subclauses 3 and 4 of the 
Conditions), Mrs Duffy has completed 10 complete 
years of service (520 weeks) and is therefore entitled 
to two-thirds of 13 weeks leave. 

In accordance with the provisions of Clause 4.— 
Payment for period of leave, it is the decision of the 
Board that the weekly rate for long service leave 
purposes be calculated at the rate of $ 113.86 per week 
being the rate of pay Mrs Duffy received at the date of 
her termination calculated from the information 
contained in Exhibit B. 

(Sgd.) J. CARRIGG. 
Chairman. 

Filed in my office on 14 June 1989. 

(Sgd.) J. CARRIGG. 
Registrar. 

1987 

1988 
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UNSPECIFIED ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Application for an Order 

for Dismissal. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

Robe River Iron Associates. 
No. 1354 of 1988. 

Various Occupations Mining Industry 
COMMISSIONER A.R. BEECH. 

6th day of June 1989. 

Order. 
HAVING heard the parties ex pane, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be struck out. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Debra Lynn Langlois 
and 

Just Aerobics. 
No. 525 of 1989. 
Angela Bernard 

and 
Just Aerobics. 

No. 526 of 1989. 
Leanne Mansfield 

and 
Just Aerobics. 

No. 527 of 1989. 
Louisa Chaney 

and 
Just Aerobics. 

No. 528 of 1989. 
COMMISSIONER S.A. KENNEDY. 

29th day of June 1989. 

Reasons for Decision. 
THESE applications were filed pursuant to section 
29(b)(ii) of the Industrial Relations Act 1979. By them 
the applicants claim that they are due payment 
pursuant to contracts of employment with Normandie 
Pty Limited trading as Just Aerobics. 

Each application as filed was amended by leave at the 
outset of proceedings. The ground cited in each case 
was that termination of the contract had not been by the 

giving of due notice. I am satisfied that the applicants 
gave due notice of their respective intentions to seek 
leave to amend their claims prior to these matters 
proceeding. 

The applicant in Matter No. 525 of 1989 (Langlois) 
claims that she is due the sum of $240 nett, being for 
work carried out in accordance with her contract of 
employment for which she has not been paid ($120). and 
payment in lieu of notice ($120). 

The applicant in Matter No. 526 of 1989 (Bernard) 
claims that she is due the sum of $165 nett, being for 
work carried out in accordance with her contract of 
employment ($75.00) and payment in lieu of notice 
($90.00). 

The applicant in Matter No. 527 of 1989 (Mansfield) 
claims that she is due the sum of $255 nett, being for 
work carried out in accordance with her contract of 
employment for which she has not been paid($135)and 
payment in lieu of due notice ($120). 

The applicant in Matter No. 528 of 1989 (Chaney) 
claims that she is due the sum of $150 nett being for 
work carried out in accordance with her contract of 
employment for which she has not been paid ($120) and 
payment in lieu of notice ($30.00). 

A common answering statement to the claims was 
filed. It carried signatures over the names J. Grant and 
R. Campbell for Normandie Pty Ltd. The statement is 
in the following terms: 

1. Normandie Pty Ltd, a partner in Just Aerobics 
— Kingsley until 9 January 1989. 

2. The business known as Just Aerobics — 
Kingsley was sold to D. Shaw (previously a 
partner in such business) on 9 January 1989. 

3. One of the agreements made, was that he, D. 
Shaw would assume all responsibility for 
outstanding wages due to staff and 
instructors. 

4. To this end, all outstanding employee time 
sheets were (sic) given to D. Shaiw on 11 
January 1989. 

A conference pursuant to section 32 of the Industrial 
Relations Act 1979 was convened on all of these matters. 
The applicants were duly represented at the conference. 
A Mr J. McCartan attended on behalf of the respondent. 
The conference concluded without any resolution of 
the disputes and the matters were listed for hearing. 
There was no attendance by- or on behalf of the 
respondent at the hearing. 

Notwithstanding that, it is necessary for the 
applicants to establish their respective claims. The onus 
was on each to establish on the balance of probabilities 
that she was an employee for the purposes of the Act; 
that she had a contract of employment with the 
respondent, and its terms; and that she is due the 
benefits claimed pursuant to that contract. 

Evidence as to their respective claims was given by 
Langlois, Bernard and Chaney. Documentary evidence 
in support of each claim was forthcoming. This 
included bank statements (Exhibit Bl: Langlois); 
copies of correspondence (Exhibit E, G and C: 
Langlois. Exhibit Dl: Mansfield), diaries (Exhibit N: 
Langlois. Exhibit M: Bernard) and personal records 
(Exhibit I: Mansfield). As well there is evidence of the 
incorporation of Normandie Pty Ltd and Just Aerobics 
Pty Ltd. 

Each applicant claims that she was employed on a 
part-time basis to conduct regular aerobics classes for 
the respondent at various locations at a rate of $15.00 
nett per hour. There is evidence that the applicants were 
told what time such classes were to be held, where and 
how to present and conduct such classes, and what to 
wear while conducting classes. There is also evidence 
that each applicant was required to submit to the 
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respondent time sheets detailing hours worked; was. 
with other instructors, required to attend workshops on 
occasions for the purpose of maintaining standards; 
and in the course of conducting classes was subject to 
checking by the respondent. 

I am satisfied that an application of the usual control 
tests to all the evidence before me establishes that the 
relationship between each of the applicants and the 
respondent was that of employee-employer in contracts 
of service. 

And I am satisfied that it was a term of these contracts 
that the applicants receive $15.00 nett for each hour 
worked. Further I am satisfied that in each case the 
work claimed to have been done in accordance with 
those contracts of service was duly done but the benefit 
duly arising has not been paid. 

According to the answers as filed it is not the 
respondent which is liable because it "transferred" its 
liability elsewhere. There is no evidence that any of the 
applicants had any knowledge of any such 
arrangements and to all intents and purposes 
continued to carry out their duties in the justifiable 
belief that their employment relationships with the 
respondent were intact until at least the 9th day of 
January 1989. 

It simply is not open to an employer to enter into a 
contract of service with an employee and then simply 
"transfer" its legal obligations pursuant to that contract 
elsewhere in the manner claimed in the schedule. 

It follows that I find that each of the applicants is due 
payment for the hours claimed. The orders which issue 
in these matters will reflect this finding. 

It remains to deal with the claims for payment in lieu 
of due notice. There is no evidence of an express term 
for a notice period but the applicants say that having 
regard for the method of payment, the nature of the 
work and the common law proposition of "reasonable 
notice", there is an implied term of notice in each 
contract which term the respondent breached by 
terminating each contract without notice. 

I have examined the evidence of these contracts in the 
context of the tests to be applied (see Full Bench 
Decision 65 WAIG 2039) and accept that it was an 
implied term that notice of termination of the contracts 
was an entitlement, that period being the usual interval 
for payment of wages. 

The orders which issue will include provision for 
payment in lieu of due notice. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Debra Lynn Langlois 

and 
Just Aerobics. 

No. 525 of 1989. 
COMMISSIONER S.A. KENNEDY. 

30th day of June 1989. 
Order. 

WHEREAS having heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, now therefore, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979. do hereby order — 

That the respondent pay to the applicant the sum 
of $240 nett within 21 days of the date of this 
order. 

(Sgd.) S.A. KENNEDY. 
[U.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angela Bernard 

and 
Just Aerobics. 

No. 526 of 1989. 
COMMISSIONER S.A. KENNEDY. 

30th day of June 1989. 

Order. 
WHEREAS having heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, now therefore. I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979. do hereby order — 

That the respondent pay to the applicant the sum 
of $165 nett within 21 days of the date of this 
order. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Leanne Mansfield 

and 
Just Aerobics. 

No. 527 of 1989. 
COMMISSIONER S.A. KENNEDY. 

30th day of June 1989. 

Order. 
WHEREAS having heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, now therefore, 1 the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order — 

That the respondent pay to the applicant the sum 
of $255 nett within 21 days of the date of this 
order. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Louisa Chaney 

and 
Just Aerobics. 

No. 528 of 1989. 
COMMISSIONER S.A. KENNEDY. 

30th day of June 1989. 

Order. 
WHEREAS having heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
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behalf of the Respondent, now therefore. I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979. do hereby order — 

That the respondent pay to the applicant the sum 
of $150 nett within 21 days of the date of this 
order. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tania Blackwell 

and 
Prime Holdings Pty Limited trading as 

Phoenix Hotel. 
No. 56 of 1989. 

COMMISSIONER S.A. KENNEDY. 
29th day of June 1989. 

Reasons for Decision. 
COMMISSIONER: This application was filed 
pursuant to section 29(b)(i) of the Industrial Relations 
Act 1979. By it Ms Tania Blackwell claims that she was 
unfairly dismissed by the respondent. She seeks an 
,order from the Commission that she be re-employed 
and be paid an amount equivalent to the contractual 
entitlements she would have received from the date she 
was dismissed to the date of such re-employment. 

The applicant claims that she was dismissed on 
Saturday the 7 th day of January 1989. This application 
was filed on the 9th day of January 1989 and the 
declaration of service is to the effect that it was served on 
Mr Ron Morellini for the cited respondent on the 10th 
day of January 1989. No answers were filed by the cited 
respondent within the period provided for in the WA 
Industrial Relations Commission Regulations 1985 as 
amended. A conciliation conference pursuant to 
section 32 of the Act was set down for the 10th day of 
February 1989 before the Commission as constituted. 
Notices of the conference were forwarded to the 
applicant and the cited respondent on the 3rd day of 
February 1989. That conference was held but no 
resolution of the matter was reached. The Commission 
directed the parties to have further talks. Subsequently 
both parties informed the Commission that the matter 
was unresolved. On the Nth day of February 1989 the 
applicant requested that the matter proceed to 
hearing. 

The cited respondent filed answers to the claim on the 
following day. These are as follows: 

1. The Applicant was at all material times (an) 
employee of the Respondent. 

2. The Applicant was employed as a casual bar 
attendant pursuant to the terms of the Hotel 
and Tavern Workers' Award 1978. 

3. The respondent denies that the Applicant was 
ever engaged on a permanent basis. 

4. The Respondent says that following a period 
in which the Applicant relieved, on a 
temporary basis, another employee of the 
Respondent, the Respondent did not offer the 
Applicant a fresh engagement as a casual 
employee due to economic downturn in the 
Respondent's business. 

5. The Respondent therefore in view of 
paragraph 4. denies that the Applicant was 
dismissed and says the claim is beyond the 
jurisdiction of the Commission. 

6. The Respondent says in the alternative, if the 
Commission finds it has jurisdiction to deal 
with the matter that in all the circumstances 
the dismissal was not harsh or unfair and the 
Respondent objects to and opposes the 
claim. 

The question of jurisdiction is dealt with first. Section 
29(b)(i) for the purposes of this matter reads as 
follows:— 

An industrial matter may be referred to the 
Commission — 

(b) in the case of a claim by an employee — 
(i) that he has been unfairly dismissed 

from his employment: or 
(ii) ... 

by the employee. 
That is to say that for the Commission to exercise 

power pursuant to the Industrial Relations Act 1979 in 
consideration of a claim filed in reliance on section 
29(b)(i) of the Act, it must be satisfied that the claimant is 
an employee and that the claimant has been dismissed by 
the employer with whom he had a contract of service on 
foot at that time. 

The parties agree on some facts. These are as follows. 
Ms Blackwell was first employed by the respondent in 
March 1988. That employment was of a casual nature and 
was as a bar attendant. From that time until early in 
December 1988, Ms Blackwell worked for the respondent 
as a bar attendant and, on occasions, in the kitchen of the 
respondent's restaurant within the hotel doing other 
work. At all times she was paid casual rates worked. In 
December 1988 Ms Blackwell was asked by the 
respondent to work in the kitchen. The impetus for this 
appears to be the temporary absence and/or impending 
absence of another employee. Ms Blackwell agreed to this 
proposal and from that point until approximately 10.00 
p.m. on the 7th day of Janaury 1989 she worked regularly 
in the kitchen area carrying out such duties as washing up 
dishes, serving up meals, cooking and other general 
duties. The evidence is that she was paid at a casual rate 
for all such hours worked and the applicant agrees that 
throughout this period her employment was always of a 
casual nature. 

The fundamental issue between the parties so far as the 
question of jurisdiction is concerned does not go to any 
employment relationship between Ms Blackwell and the 
respondent in the period March 1988 to 6 January 1989 at 
all. It is whether a new contract of employment was 
entered into between the applicant and the respondent on 
the 6th day of January 1989. The applicant claims that 
there was and that it was terminated, summarily and 
unfairly, by the respondent on the 7th day of January 
1989. The respondent denies that there was any contract 
of employment entered into on the 6th day of January 
1989 between it and the applicant and that what 
transpired on the evening of the 7th day of January 1989 
so far as Ms Blackwell and a work relationship with the 
respondent was concerned was simply the respondent 
informing Ms Blackwell at the end of that particular 
casual contract of employment that she would be offered 
no further contracts of employment by the respondent. 
Thus according to the respondent, there was no dismissal 
pursuant to an existing contract of employment and 
thereby no jurisdiction. 

The question of whether or not on the 6th day of 
January 1989 a contract of employment was offered by the 
respondent to Ms Blackwell is one which goes to fact. 

Ms Blackwell's evidence on this is as follows. While she 
was working as a casual kitchen hand and cook on that 
date, the head cook (Janice Gale) asked her if she was 
interested in a permanent part-time job in the kitchen 
working 23 hours per week. Her answer was yes. 
Subsequently on the same date it is her evidence that Ms 
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Gale approached her and told her that following 
discussions with the hotel manager, a Mr Bain, and with 
the bookkeeper (Bette Wing), she was in a position to offer 
Ms Blackwell a permanent part-time position with the 
respondent, and she proceeded to do so. The terms of that 
offer included 23 hours of work each week on specified 
days and at set times commencing on the 9th day of 
January 1989 and carrying out duties in the kitchen, with 
a weekly rate of $187 nett. Ms Blackwell told the 
Commission that she accepted that offer. 

Ms Gale gave evidence which corroborated the 
foregoing. Further she told the Commission that after 
ascertaining Blackwell's attitude, she had spoken to the 
bookkeeper for the purpose of obtaining specific details 
of the wage costs which would be involved for the hours 
of work etc. that Gale had in mind before putting it to 
Bain for approval. 

This evidence is supported by that of Wing. 

Effectively the respondent's answer to the claim that 
an offer of employment was made is that the only 
person with the authority at the relevant time to engage 
permanent employees was the owner of Prime 
Holdings Pty Limited, Mr Ron Morellini. There was no 
offer of any employment made by him on the 6th day of 
January 1989 to Blackwell. Therefore, the respondent 
argues, there was no contract of employment afoot 
between the applicant and the respondent following the 
completion of work by Blackwell on the 7th day of 
January 1989 and therefore no dismissal. 

The respondent effectively relies on the evidence of 
Morellini and Mr Edward Rogers. Rogers commenced 
employment at the hotel on the 18th day of December 
1988 and it appears was involved in working with Bain 
until Bain's retirement which was apparently expected 
some time later. 

It is Morellini's evidence that he imposed a strict 
employment policy which involved interviews and 
questionnaires administered by himself and that the 
decisions as to hiring permanent employees was 
absolutely vested in him. Managers, he said, had the 
authority to hire casual employees provided that certain 
procedures were followed. 

Rogers' evidence is that he was made aware from the 
outset of his employment what Morellini's policy and 
procedures were so far as hiring of employees was 
concerned; that only Morellini had the authority to hire 
permanent employees; and that he had reason to 
believe Bain was aware of and somewhat irritated by 
this policy. 

Bain did not give evidence. 

Notwithstanding the respondent's assertions as to a 
firm employment policy being strictly applied at the 
hotel, there is evidence before me which leads me to 
conclude otherwise. The most significant is that of 
Morellini himself. In answer to questions put during his 
examination in chief he told the Commission that 
appointed managers of the hotel were allowed by him to 
engage casual staff but subject only to those prospective 
casual employees answering a series of questions which 
answers it then became the manager's responsibility to 
check along with references from previous 
employment. Yet the evidence of Blackwell and another 
employee engaged on a casual basis, Mr Lyle Wilson, as 
to the circumstances in which they were offered and 
accepted such work at the respondent's hotel — these 
being the only two such employees to give evidence — 
does not bear this out at all. 

And this apparent discrepancy between a "strict" 
policy and its application in fact is further evidenced by 
Morellini in answer to another question. When asked 

whether the employment procedures applied in cases 
where a casual employee was considered for permanent 
employment, his answer was as follows; 

Yes, I have discovered and in fact the Tania 
Blackwell instance has brought my attention to a 
lot of factors that I was unaware of as far as 
employees' rights, and so that policy and even 
people that have, let's say got under the guard and 
are now part-time employees virtually on a 
permanent basis, I've made it a requirement that 
they also fill out this form, so I can satisfy myself 
that they are the right type of people and I have 
conducted those interviews myself with those 
parties at the hotel... 

(Transcript p. 79.) 

This is in effect an admittance that permanent 
contracts of employment had been entered into 
between the respondent and employees in a manner 
which was other than by the "strict" policy and, while 
there may be efforts to "correct" what the respondent 
now sees as deficiencies in the recruitment procedures 
for contracts on foot, that of itself obviously does not 
dispose of such contracts. 

I note that Bain was not only manager of the hotel, he 
was also in a position of authority as the nominee of the 
hotel licensee. And there is the evidence of the 
bookkeeper as to employment practice at the hotel and 
of the cook as to the process she went through in her 
ultimate reference to Bain for a decision on a job 
offer. 

Against this is the evidence that Morellini had some 
short time earlier told Bain and Rogers in the presence 
of the bookkeeper that Blackwell, among others, was to 
be dismissed. There is also the evidence of Rogers that 
Bain did not mention any job offer to Blackwell when 
he, Rogers, told him that he was about to dismiss 
Blackwell. But this is not to say that there was not a job 
offer. 

Morellini told the Commission that he only heard via 
Gale that there had been a job offer to Blackwell on the 
morning after Rogers told Blackwell that she was no 
longer required to work at the hotel and that he did not 
investigate this at any time. The reason for this, he said, 
was that he believed any such action by Bain was 
inexplicable. 

The fundamental question is whether on the balance 
of probabilities an offer of employment was made by 
the respondent to Blackwell and accepted by her. 
Having carefully considered all that is before me, I have 
concluded that on the 6th day of Janaury 1989 there was 
an offer of employment to Blackwell by the respondent 
which offer was accepted. That being so the parties to 
that contract had attendant rights and obligations 
pursuant to it from that point. One such right is for the 
giving of due notice of termination of that contract. 

The contract of employment was terminated the 
following evening by the actions of Rogers. There was 
no notice given or payment in lieu of notice at that time. 
Rogers gave evidence that he offered a week's pay to 
Blackwell at the time. This is denied by Blackwell. But 
in any event, even if such offer was made and I am not 
convinced that it was, then it could only by virtue of 
Rogers' evidence be seen as an offer of an ex gratia 
payment and not payment in lieu of due notice. 

Thus the evidence is that on the evening of the 7 th day 
of January 1989 Blackwell was summarily dismissed 
from the position she had been offered and had 
accepted the previous day. 

Where a dismissal has been effected summarily the 
onus falls on the employer to establish the facts of the 
misconduct giving rise to such a dismissal. And it is 
implicit that, unless good reason exists to do otherwise, 
any employer exercising the right to summarily dismiss 
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should at that time inform the employee being 
dismissed what the misconduct is on which the right is 
founded. To do otherwise would be to deny the 
employee natural justice. 

The employer in this matter has not sought to identify 
and establish any misconduct. There is simply nothing 
before me which establishes any misconduct. Indeed 
what evidence there is before me as to Blackwell's work 
performance suggests that she was a willing, competent 
and co-operative employee. Later criticisms raised by 
Rogers in his evidence were not put to Blackwell during 
the proceedings and do not figure in this conclusion. In 
any event they were not such which could be construed 
as serious misconduct. 
As to the economic grounds on which the employer 

relies, the evidence is simply unconvincing. This is the 
case whether one examines the assertion that the 
decision to terminate this employee's employment was 
based on an existing downturn or on an expected 
downturn. It is clear from Morellini's evidence that the 
fundamental reason for the decision to terminate this 
employee's employment was his opinion of what was 
described as the "casino incident". But at no point from 
the time of the decision taken by the respondent to 
dispense with the applicant's services has Blackwell 
been given the opportunity to confront the stigma 
implicit in her summary dismissal in terms. 

After weighing up all the evidence I have concluded 
that the respondent acted unfairly in dismissing the 
applicant. 

I have carefully considered the question of relief to be 
applied in this matter. The applicant seeks an order for 
re-employment and compensation for entitlements. 
While I have considered the length of time which has 
elapsed since the dismissal and the evidence as to the 
efficacy of restoration of an employment relationship 
in the light of all the evidence, I have concluded that 
such an order should issue. In that I make explicit that I 
have had regard for the promptness with which this 
claim was filed and the direct and early efforts the 
applicant took to put her grievance before the 
respondent for its consideration and the forthright 
manner in which she conducted herself in the witness 
box. In my view, the applicant is capable of conducting 
herself appropriately in the event of re-employment by 
the respondent. Accordingly I do not believe the 
injunctions of section 26 of the Act would be served by 
declining to order the only relief allowed by the law as it 
stands. 

So far as that order which goes to compensation is 
concerned I have concluded that it should be at the rate 
of $221.49 gross per week, that being the agreed term of 
the contract, less $199, being a social security payment 
received by the applicant since. Further I have 
considered the evidence of Blackwell so far as it goes to 
the work she has gained since the 19th dayof April 1989. 
While it is possible she may have been able to do this 
work as well as the work she would have been carrying 
out had she not been unfairly dismissed, I am not 
convinced that this would have been the case. For this 
reason, I would see the total amount received by 
Blackwell from this other employment deducted from 
the total payable in accordance with the foregoing 
conclusion. 

The minute of the proposed order is now made 
available to the parties. A speaking to the minute will be 
arranged at the request of either party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tania Blackwell 

and 
Prime Holdings Pty Limited trading as 

Phoenix Hotel. 
No. 56 of 1989. 

COMMISSIONER S.A. KENNEDY. 
30th day of June 1989. 

Order. 
HAVING heard Mr J. Redman (of Counsel) on behalf 
of the applicant and Mr S.J. Kenner on behalf of the 
respondent, now therefore, I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby declare and order — 

1. That the respondent did unfairly dismiss the 
applicant on the 7th day of January 1989. 

2. That the respondent offer to the applicant 
within 21 days of the date of this order a 
position at the Phoenix Hotel as a permanent 
kitchen hand involving no less than 16 hours 
of employment on week days and no less than 
71/2 hours of employment on Saturdays. 

3. That subject to 4. hereof, the respondent shall 
pay to the applicant within 21 days of the date 
of this order a sum equivalent to $221.49 gross 
per week, from which due taxation shall be 
deducted, for the period from the 9th day of 
January 1989 to the date of re-employment 
pursuant to 1. hereof. 

4. That the sum of $199 and a sum equivalent to 
the net income received by the applicant from 
other employment since the 19th day of April 
1989 shall be deducted from the total 
prescribed by 3. hereof. 

5. That the applicant shall supply detail of the 
remuneration received from such other 
employment in writing to the respondent 
within seven days of the date of this order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b).—Unfair Dismissal. 

Richard Edward Day 
and 

Atlanta Nominees Pty Ltd trading as 
Chicken Treat. 
No. 290 of 1989. 

Manager Food and Beverage 
COMMISSIONER G.L. FIELDING. 

25th day of May 1989. 

Termination of employment — outstanding benefits 
claimed — deducted by Respondent because of 
burglary — negligence alleged — Applicant failed 
to secure the premises — negligence sufficient for 
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dismissal — one week's wages owed to Applicant 
—Truck Act 1899 — Respondent not able to deduct 
money — Respondent ordered to pay Applicant 
moneys owing. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are 
relatively simple. The Respondent carries on business 
as the retailer of fast foods at various premises around 
the State. The Applicant was at all material times 
employed by the Respondent as the Manager of its 
Belmont premises. Amongst other things the Manager, 
when on duty, was responsible to see that the premises 
were secure at the end of the day's trading. This involved 
ensuring that the doors and the safe were locked and in 
the case of the Belmont premises, that the side drive-in 
window was locked. 

On about 30 December last, in the early hours of the 
morning, a person or persons unknown broke and 
entered into the Respondent's premises at Belmont and 
stole $1 369.33. representing the store's takings for the 
preceding day and part of a cash float. The Applicant 
was on duty at the end of that preceding day, being the 
last to leave the premises at about 11.00 p.m. In the early 
hours of 30 December he was summoned to the 
premises where, in the presence of the police and the 
Respondent's General Manager Mr Giardina, he 
observed that the side drive-in window was open, that 
the safe door was open and missing therefrom was the 
wallet containing the previous day's takings and a 
substantial part of the store's cash float. He was then 
asked by the police whether he had locked the safe and 
said, as he did in evidence in these proceedings, that he 
could not recall. He says that it was possible that he did 
not. He simply cannot recall. Later that day he was told 
by Mr Giardina that he was suspended pending further 
enquiries. He was subsequently dismissed for "gross 
negligence" and some weeks later given credit for wages 
accrued to the date of his suspension, together with 
accrued annual leave and pro rata long service leave, a 
total net sum after tax of $1 582.21. However, deducted 
from that sum full payment effected was $ 1 369.63 being 
the amount stolen, so that the Applicant received only 
$221.28. 

By these proceedings, brought pursuant to section 
29(b)(ii) of the Industrial Relations Act 1979, the 
Applicant seeks to recover the moneys deducted or 
withheld by the Respondent on account the stolen 
moneys, together with one week's pay in lieu of 
notice. 

There is no suggestion that the Applicant stole the 
money but rather that he was grossly negligent in not 
locking the safe and the side window at the end of 
trading on 29 December last. The Applicant says that he 
locked the side window and whilst he might not have 
locked the safe, it is the perpetrators of the crime who 
should be responsible for making good the 
Respondent's loss, not him. Furthermore, he claims one 
week's pay in lieu of notice, arguing that the 
Respondent was not entitled to dismiss him summarily 
as it did. 

The Respondent, on the other hand, argues that it was 
a fundamental obligation on the Applicant's part, 
under his contract of service, that he ensure that the 
premises were secure in every respect before leaving at 
the close of trading. Having failed to meet that 
obligation the Respondent claims that it was entitled to 
summarily dismiss him. Moreover, his conduct in not 
locking the safe was inconsistent with his duty of care 
towards it amounting to gross negligence. It was as a 
direct consequence of this breach of duty that the 
Respondent's money was able to be stolen so rendering 
the Applicant liable to indemnify the Respondent for its 
loss. Hence the Respndent claims to have been entitled 
to deduct a sum equivalent to that stolen from the wages 
due by it to the Applicant. It would be inequitable in the 

circumstances, the Respondent argues, to require it to 
pay the outstanding moneys and to some extent futile, 
since the Respondent would have a claim in damages in 
another place against the Applicant. Hence, although 
the Applicant might technically have been denied a 
benefit under his contract of employment the 
Commission should, in the exercise of the warrant 
given to it under section 26(1) of the Act to determine 
matters according to the equities of the claim, as well as 
the substantial merits, refrain from ordering that the 
Respondent pay so much of that benefit as is equivalent 
to the amount that was stolen and thereby avoid further 
litigation. 

There was little conflict in the evidence, save as to the 
dates upon which the Applicant was said to have been 
suspended and dismissed. Where there is a conflict in 
the evidence on those matters I prefer the evidence of 
Mr Giardina. In fairness, the Applicant acknowledged 
that the dates indicated by Mr Giardina could well be 
more accurate than those stipulated by him. The 
Applicant was not sure of the dates, whereas Mr 
Giardina was. Moreover, the Applicant's viva voce 
evidence was not consistent with the details disclosed in 
his application. On the evidence. I am quite satisfied 
and find that the Applicant was suspended from duty 
on 30 December last. I find too, that it was on 6 January, 
as the Respondent suggests, that the Applicant was 
summarily dismissed from his employment. 

Mr Giardina also suggested that he had cause to 
speak to the Applicant on two occasions in the three 
months immediately preceding his dismissal regarding 
deficiencies in ensuring that the premises, which he was 
responsible, were secure. In respect of at least one of 
those instances, the Applicant denied that this was the 
case. I was left with the impression that Mr Giardina's 
evidence was the more reliable. 

I am also satisfied and find on the balance of 
probabilities that the safe was not locked by the 
Applicant as it should have been on the evening in 
question. The Applicant acknowledges that that was a 
distinct possibility. Moreover, he acknowledges that 
had it been locked, it could only have been opened with 
a key other than by forcing. The evidence is that the only 
other person with a key to the safe was the Assistant 
Manager who was not on duty on that evening. 
Although no evidence was called from her, the 
Applicant acknowledges that she had no part in the 
affair. In those circumstances given the fact that the 
Commission is not bound by the rules of evidence, it is 
legitimate for it to act on such a concession as indicated 
by the High Court in R. v. Conciliation and Arbitration 
Commission, ex pane the Melbourne Metropolitan 
Tramways Board (1965) 113 CLR 228 [see too Dental 
Technicians' Association v. Devenish Dental 
Laboratories (1980) AILR 361]. 

So far as the side window is concerned, I am satisfied 
on balance that it was not locked as securely as it should 
have been. The evidence was that the window was in a 
sliding aluminium frame. As well as having the 
standard plastic clip lock, it was fitted with a dead pin 
lock which required the utilisation of a key to lock it 
securely and to unlock it. The Applicant is not sure 
whether he locked it with the key, though he thinks he 
did. However, Mr Giardina says that the deadlock was 
not in place when he inspected the window in the early 
hours of the morning on 30 December. He says the 
locking pin was out and the only way that that could 
occur, if it had been locked, was by using the key to 
unlock it. Although the Applicant says it is possible to 
open a window by using force even when it is locked 
with the key, that would not explain the deadlocking pin 
being in the position it was said to be in by MrGiardina. 
Likewise, although the window was cracked, which I 
accept is consistent with some force having been 
applied to it, that I suspect is consistent with it being 
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forced against the ordinary lock as much as against the 
deadlock. In any event, on the view I take of the matter, it 
matters not whether the window was deadlocked or not 
by the Applicant. 

The Applicant, I find, clearly failed to perform part of 
his duty in securing the safe. I readily accept that it was a 
fundamental part of his duties to secure the premises 
and in particular the safe, which was in his office. The 
uncontradicted evidence is that such an obligation was 
specified in the manual given to each of the Managers. 
His failure in that respect alone, particularly in the face 
of previous warnings regarding the importance of 
maintaining secure premises, was an act of neglect such 
as to justify his summary dismissal [c.f. Raster v. 
London and Country Printing Works (1899) 1 QB 901], 
To leave something as significant as the safe unlocked, 
particularly when it contained the day's takings, in my 
view, strikes at the very heart of his contract. 

Ordinarily, a single act of negligence would not 
justify summary dismissal, but there are exceptions and 
each case has to be considered on its own merits. As was 
indicated in Bell Bros Pty Ltd v. Transport Workers' 
Union of Australia, Industrial Union of Workers. 
Western Australian Branch (1966) 46 WA1G 1116 in 
determining whether negligence is sufficient to justify 
summary dismissal the test is not one based on the 
consequences of the act. but on the nature of the act [see 
too Savage v. British India Steam Navigation Co Ltd 
(1930) 46 TLR 294], Here the nature of the Applicant's 
misdeed was such that it is difficult to comprehend a 
more extreme case of negligence. He was the 
Respondent's manager and as such employed to see 
that the safe was locked. There was no one else upon 
whom the Respondent could rely. In my view, therefore, 
the Applicant's misdeed was such that the Respondent 
was entitled to treat the contract immediately at an 
end. 

The Respondent did not. however, on its evidence 
dismiss the Applicant until 6 January last. It purported 
to suspend him from 30 December until then pending 
further investigation. That is something which it was 
not at liberty to do in the circumstances. There is no 
common law right to suspend an employee without pay 
pending a review of his position, as is well illustrated by 
Re Dispute at Metal Manufacturers Ltd: Re Hutchinson 
(1948) 47 AR (NSW) 818. The Respondent concedes th at 
there was nothing in the contract of employment 
authorising suspension. In the circumstances the 
Respondent was bound to pay the Applicant's wages 
accrued up to the date of dismissal. 

It appears that the Applicant was dismissed in the 
middle of the weekly pay period. Given that his 
dismissal was executed summarily for gross negligence, 
ordinarily he would not be entitled to recover wages for 
part of that period unless it could be said that the wages 
were earned and accrued at shorter intervals. In modern 
times the courts have been ready to find such an 
arrangement. Hence in Re Waterside Workers Awards 
(1957) 1 FLR 119 a wage which was calculated with 
reference to hours worked was held to accrue by the 
hour. The Respondent, in assessing the amount due to 
the Applicant, appears to have calculated his wages on 
the basis of "Regular Hours Pay" and accepted that he 
was entitled to be paid for the part pay period up to the 
date of his suspension. In the circumstances, it ought 
now be estopped from denying otherwise and indeed, 
do not seek to do so. 

Since he was dismissed exactly one week after the 
date of his suspension it follows that the Applicant 
would be entitled to receive an extra week's wages from 
the Respondent. The unchallenged evidence indicates 
that such sum is $299.50 net after tax. It follows that the 
Applicant is entitled to recover an additional amount of 
$299.50 for wages unpaid and due to the date of his 
dismissal during the period of his suspension. 

The question then remains whether the Respondent 
is entitled to deduct from the benefits admittedly due to 
the Applicant, so much as represents the sum 
equivalent to the moneys stolen. Most of the benefits 
due to the Applicant represent accrued holiday pay. 
Again, it is to be noted that ordinarily there is no 
obligation to remunerate an employee for holidays 
accrued, but not taken during the course of his 
employment. As I explained in Pearce v. Paragold Pty 
Ltd (1984) 64 WAIG 1180 the concept of annual leave is 
that it is for rest and recuperation and. in the absence of 
an express agreement to the contrary, is not a source of 
additional remuneration payable on termination. That 
is still the law as has been recently confirmed by the 
Supreme Court in Lai Corporation Pty Ltd v. Steinberg 
(1986) AILR 492. Nonetheless, the Respondent having 
acknowledged such a liability on its part, cannot now be 
heard to say that there was no such liability and nor did 
it seek to do so during the course of these 
proceedings. 

It has been accepted since the well known case of 
Lister v. Romford Ice and Cold Storage Co Ltd (1957) 
AC555 that an employee is not only liable to exercise 
reasonable skill and care in performing his duties, but 
he is also liable to indemnify his employer for the 
consequences of his negligent act. even where summary 
dismissal is not justified [see too Jones v. Manchester 
Corporation (1952) 2 QB 852]. However, in my view, the 
Respondent is precluded at least at this time, from 
deducting any sum from the wages due to the Applicant, 
even assuming he was grossly negligent as claimed. 

The Respondent's actions are governed by the 
provisions of the Truck Act 1899 and moreover, 
rendered unlawful by that Act. Whilst the objects of that 
Act are, as Mr Friedman for the Respondent suggested, 
to prohibit the payment of wages in goods or otherwise 
than in money, it goes further than that. Section 5 of the 
Act provides that the "entire amount of wages earned by 
or payable to any workman shall be actually paid to 
such workman in money and not otherwise, except as 
hereinafter mentioned ... and every workman shall be 
entitled to recover from his employer, in any court of 
competent jurisdiction, the whole or so much of the 
wages earned by such workmen as shall have been 
actually paid to him by his employer in money". 
Consistent with this, the Act by section 6 specifically 
prohibits the employer, in an action by a workman to 
recover any sum of money which is due as wages, from 
setting off or counterclaiming in respect of goods 
supplied by the employer to the employee. There is 
simply no mention in the Act which authorises a set off 
to be made on account of damage resulting from alleged 
negligence or breach of contract. Section 19 permits 
deductions to be made in certain circumstances as, for 
example, where the employer, at the request of the 
employee, provides necessaries to the employee or 
where the employer lets premises for the use by the 
employee, but none of the circumstances therein recited 
have any relevance in the instant case. 

In respect of the similar legislation in the United 
Kingdom, the House of Lords in Hewlett v. Allen (1894) 
2 QB 662 per Bowan LJ suggested that the underlying 
theme of the legislation was that "the employer cannot, 
for the purpose of compliance with statute, be both 
payer and payee". Thus, the House of Lords in Williams 
v. Norths Navigation Collieries Ltd (1906) AC 136 held 
that the English Truck Act prevented an employer from 
deducting a judgment debt for damages made payable 
by an employee from the wages due. Even an actual 
payment of wages with an understanding that portion 
was to be repaid to the employer was held in Kenyon v. 
Darwen Cotton Manufacturing Co (1936) 2 KB 193 to 
be contrary to the legislation. In short the Act requires 
not merely that any wage be paid in money rather than 
in goods but also that the entire amount due be so paid. 
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Interestingly too, a provision in an Award which gave 
an employer the right to recover from its employees 
shortages in takings was held in Selbourne Bakeries Pty 
Ltd v. Tenning( 1940) AR (NSW) 275 not to authorise the 
unilateral deduction of such shortages where the Award 
provided also as does the Truck Act that wages were to 
be paid in full in money without deduction [c.f. too 
Jarrad v. Silver Top Taxi Service (1980) 43 FLR 1]. 

Though in this case the great bulk of the moneys due 
to the Applicant from which the deduction was made 
represented holiday pay, such pay clearly falls within 
the definition of "wages" under the Truck Act which 
definition includes any money contracted to be "paid, 
delivered or given as recompense, reward or 
remuneration for any service work or labour done". 
Furthermore, the Applicant fits the description of a 
"workman" under the Act being a person "in any 
manner employed for wages in work of any kind or in 
manual labour". It follows, therefore, that in my view, 
the Respondent was not authorised to make the 
deduction it did. 

The Respondent argues, however, that the 
Commission has overriding authority under section 
26( 1) of the Act to refrain from making any order where 
it would otherwise be inequitable to do so. In aid of such 
a submission the Respondent drew attention to section 
5 of the Industrial Relations Act which provides: 

Where any provision of this Act or of an award, 
industrial agreement or order made or deemed to 
be made under this Act is contrary to or 
inconsistent with any provision of the Truck Act 
1899, the form of provision prevails and a latter 
provision shall have no force or effect. 

I accept that as a general proposition the 
Commission, in the exercise of its jurisdiction, is 
entitled by reason of section 26(1) to refrain from 
ordering the payment of a benefit under a contract of 
employment found to have been denied to an employee 
where the circumstances suggest that such an order 
would be inquitable. However, I am far from convinced 
that the circumstances of this case warrant such action. 
It seems to me to be a strange proposition that the 
Commission should retrospectively, in the name of 
equity, sanction an act which the law says should not 
have occurred. Though I do not suggest that the maxim, 
applied in the true equity courts, that he who comes to 
equity must come with clean hands should be strictly 
applied in this jurisdiction, it is nonetheless a useful aid. 
Furthermore, it might be that the Respondent has a 
valid claim for damages in negligence or breach of 
contract against the Applicant, but unless and until that 
is determined by a court of competent jurisdiction, it 
hardly seems proper that the Commission should 
authorise a set off on account of those damages as if it 
were, which it is not, such a court. In Williams v. North's 
Navigation Collieries Ltd (1906) AC136 the House of 
Lords held that the Act prohibits an employer from 
"substituting himself for the legal tribunal, 
investigating his own claim against his workman in his 
own office and deciding in his own favour". The 
Respondent in essence asks the Commission to 
sanction such an act and that is something I am not 
prepared to do in the circumstances. The Industrial 
Relations Act merely provides a medium under section 
29(b)(ii) for an employee to recover a benefit denied 
under his contract of employment. The Truck Act 
provides that such a benefit shall actually be paid 
without any deduction. In those circumstances there 
would need to be something more than exists on this 
occasion to justify the Commission to refrain from 
ordering the outstanding benefit to be paid to the 
Applicant. 

It follows that in my view the Applicant is entitled to 
recover from the Respondent the sum of $1 369.93 being 
the amount withheld by the Respondent on account of 

the moneys stolen through alleged neglect which sum 
the Respondent otherwise acknowledges is a benefit 
due to him under his contract of employment. 
Additionally, for the reasons outlined, the Applicant is 
also entitled to recover the sum of $299.50. being the net 
payment for an additional week's wages. Whilst the 
Applicant cannot recover that sum in lieu of notice he is 
in my view entitled to recover it as a benefit denied 
whilst he was under suspension. 

The Applicant is therefore entitled to recover 
$1 668.83 from the Respondent by way of benefits 
denied him under his contract of employment with the 
Respondent. 

Appearances: Mr R.E. Day in person. 
Mr N. Friedman (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relation Act 1979. 
Section 29(b).—Unfair Dismissal. 

Richard Edward Day 
and 

Atlanta Nominees Pty Ltd trading as 
Chicken Treat. 
No. 290 of 1989. 

Manager Food and Beverage 
COMMISSIONER G.L. FIELDING. 

25th day of May 1989. 

Order. 
HAVING heard Mr R.E. Day in person and Mr N. 
Friedman (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, orders — 

That the Respondent pay to the Applicant the 
sum of $1 668.83 within 28 days of this date. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 

David John Hilditch 
and 

Powerline Australia Limited and 
The Magic Apple Wholefood Company 

(Australia) Pty Limited. 
No. 1124 of 1987. 

Operations Manager Food and Beverage 
COMMISSIONER R.N. GEORGE. 

8th day of May 1989. 

Contractual entitlements — alleged outstanding wages 
— no employer/employee relationship established 
with Powerline, however, such relationship 
established with Magic Apple — finding that 
applicant denied benefit under contract of service 
— Order issued. 

Reasons for Decision. 
THE COMMISSIONER: This matter involves a claim 
by David John Hilditch (the Applicant) against 
Powerline Australia Limited (Powerline) and The 
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Magic Apple Wholefood Company (Australia) Pty Ltd 
(Magic Apple) for wages of $39 150 said to be owing as a 
result of his employment as Operations Manager of a 
health food business in Perth known as Magic Apple. 
The application is brought under the provisions of 
section 29(b)(ii) of the Industrial Relations Act 1979 
which, for convenience, is repeated below — 

29. An industrial matter may be referred to the 
Commission — 

(a) ... 
(b) in the case of a claim by an employee— 

(i) ... 

(ii) that he has not been allowed by his 
employer a benefit, not being a 
benefit under an award or order, to 
which he is entitled under his 
contract of service. 

The facts as I am able to discern them from the 
proceedings are as follows. 

In November 1984 the Applicant was hired by Mr 
David John Midalia, the founder of a health food 
business in Perth known as Magic Apple, and his Co- 
Director, Mr Ross John Goldstein, to work as a 
consultant to the company. At that time the Applicant 
was also working part-time as a research consultant at 
the University of Western Australia's centre for applied 
business and research. 

On 27 February 1985 a contract was entered into 
through which Mr Midalia disposed of his holding in 
The Magic Apple Wholefood Company (Australia) Pty 
Ltd and relinquished his portion as Operations 
Manager with that company. Under the contract Mr 
Goldstein and Maria Dolores Goldstein retained a one- 
third interest in the company and the remaining two- 
thirds were purchased in equal proportions by the 
Applicant and an associate of his. Mr John Syme. The 
arrangement was conditional, according to the 
evidence given by the Applicant, upon a verbal 
agreement between the new owners that Mr Goldstein 
and Mr Syme would retain their full-time employment 
outside of Magic Apple and that the Applicant would be 
employed by the company as Operations Manager, in 
the role previously filled by Mr Midalia. These 
arrangements are said by the Applicant to have been 
confirmed at a Directors' meeting held at the 
Applicant's house on or about 3 March 1985. At that 
meeting the Applicant says his appointment as full- 
time Operations Manager effective from 28 February 
1985 was approved. Messrs Goldstein. Syme and 
Hilditch were joint Directors of the newly acquired 
company. 

The Applicant described his duties as Operations 
Manager as including the management of the 
company's central kitchen at Innaloo. arranging and 
attending regular franchise meetings, employing 
personnel for the kitchen and retail outlets and to be 
generally involved in the development and corporate 
planning of the company's overall operations. The 
remuneration for this work was said by the Applicant to 
be agreed at a figure of $500 per week from which $50.00 
was to be deducted for the exclusive use of a company 
car. The agreemententered into was also said to provide 
for the cash component of the package to be paid 
weekly, although due to a cash crisis, the Applicant 
"agreed to accept wages payable at some time in the 
future when the company was more liquid" (Transcript 
pp. 6-7). The Applicant confirmed that none of these 
arrangements were formally minuted or recorded in 
any other written form. It was also confirmed that the 
wages said to have been agreed were never brought to 
account in the Company's books, even though the 
entitlement was frequently acknowledged in private 
conversation with the other Directors. 

In October 1986 an attempt was made by the 
Applicant to have his employment arrangement 
recorded by instructing the Accountant for Magic 
Apple. Mr Paul Boyatzis. to prepare formal minutes of 
the Directors' meetings held on or about 3 March 1985. 
However, the Applicant's Co-Directors. Messrs 
Goldstein and Syme. elected not to sign the minutes 
when they were presented to them. The reason the 
minutes were not signed is not clear from the evidence 
or the submissions of the parties. 

Also in October 1986. the Applicant and his Co- 
Directors were approached by Mr Neil Eaton. General 
Manager of Powerline. with a proposal to purchase all 
of their shares in Magic Apple. This followed 
expressions of interest made some six months 
previously by Messrs Goldstein and Syme in selling 
their holdings in Magic Apple and a number of 
discussions held with potential buyers. 

It would seem from the evidence and submissions 
that following the initial approach by Mr Eaton on 
behalf of Powerline, negotiations with the Directors of 
Magic Apple proceeded independently. It was during 
this period that the Applicant made various attempts to 
formally have recorded his entitlement to wages, which 
had been accruing, but not paid, since 28 February 1985. 
These attempts included the instructions to Mr 
Boyatzis to prepare formal minutes of the Directors' 
meeting held on or about 3 March 1985 and advice 
given by the Applicant to Bentley and Co.. a firm 
Chartered Accountants engaged to report on findings 
from a review of Magic Apple's financial statements as 
at 31 October 1986. The advice to Bentley and Co. was 
recorded in its report in the following form — 

Wages — $88 292. This amount does not include 
Mr David Hilditch's wages. As discussed with Mr 
Hilditch. he and his Co-Directors have agreed that 
he should be paid $450 per week (a decision which 
he advised us has been minuted). Therefore, for the 
four months to 31 October 1986. wages have been 
understated by $7 800. 

(Exhibit 3.) 
Under cross-examination the Applicant 

acknowledged that the only authority for this comment 
in the report was verbal advice given by him to its 
author. Mr Pang Ong. In responding to matters raised 
in cross-examination, the Applicant informed the 
Commission that his advice to Pang Ong followed a 
decision of the Directors, in which he was out-voted by 
Messrs Goldstein and Syme. to remove from the 
Company's trading statement references to 
remuneration which had occrued but not been paid. 
The moneys involved were said to be in the order of 
$10 000 for Mr Goldstein. $8 000 for Mr Syme and 
$39 000 for the Applicant. The Applicant explained this 
decision in the following terms — 

In relation to the question Mr Barter raised 
about the matter of wages which were taken out of 
the financial statements, when the auditor 
requested financial statements to do the audit — 
the auditor being Bentley and Co — the wages 
components for the directors were included and 
there were some allowance made for Syme and 
Goldstein and of course my wages component was 
included in the profit and loss — the trading 
statement — and when those were prepared by Mr 
Boyatzis on my instructions, there was a meeting in 
his office in which the trading statement was 
reviewed and by a majority vote, two to one. the 
directors agreed to take out those wages 
components. My argument at the time or my 
position at the time was that Powerline already 
knew of my wages component so there was nothing 
to hide and the reason the directors wanted their 
wages components taken out was because it 
reflected a poorer position of the company in terms 
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of its net profit and loss position which was a 
situation they presumably did not want to occur 
because the original offer was based on satisfactory 
receipt of the company's Financial statements, 
etcetera. 

(Transcript pp. 30-31.) 

Following a period of negotiation Messrs Goldstein 
and Syme independently entered into contracts to 
dispose of their shares in Magic Apple to Powerline. 
The details of those contracts were not explained before 
the Commission and nothing was put to indicate that 
their terms would be relevant to the determination of 
the Applicant's claim. 

During the course of negotiations between Mr Eaton 
and Messrs Goldstein and Syme. the Applicant sought 
to resolve a pre-emptive right which was said to provide 
him with a first right of refusal to purchase their shares. 
On 3 November 1986, prior to that issue being resolved, 
Mr Eaton and the Applicant drew up and signed a 
heads of agreement document establishing a basis 
upon which Powerline would acquire the Applicant's 
shares in Magic Apple. This document recorded an 
amount of $40 000 for outstanding wages due to the 
Applicant for which consideration was to be given in 
the form of an allocation of shares at par value (Exhibit 
2). 

A number of discussions are said to have followed 
without any formal offer being made to the Applicant in 
the terms expressed under the heads of agreement. 
However, some time early in December 1986, having 
received the report by Bentley and Co on findings from 
the review of the financial statements of Magic Apple 
and other documents. Mr Eaton informed the 
Applicant that he could no longer rely on the heads of 
agreement. A revised offer was said to have been 
verbally made on a "walk in walk out" basis providing 
for a payment to the Applicant of $52 000 in cash and 
shares. This offer did not include any consideration of 
outstanding wages. The offer was rejected by the 
Applicant and attempts by him about that time to settle 
the wages question with his Co-Directors, Messrs 
Goldstein and Syme. failed to adduce any response. On 
24 December 1987 a further revised offer on a "walk in 
walk out" basis was committed to writing by Powerline. 
The offer made no reference to outstanding wages but 
provided, inter alia, that — 

All the liabilities of the company and 
partnership will be taken over by Powerline 
Australia Limited, also all leases. Franchise 
agreements and any other agreements relating to 
the daily operation of Magic Apple Wholefood 
Kitchens Pty Ltd and Magic Apple Retail 
Fremantle as at 31 October 1986 as agreed. 

Our offer is $32 500 in cash and 20 000 shares at 
40 cents giving .0735 cents per share tax loss at 
current market value. 

(Exhibit 5.) 

This offer was accepted by the Applicant in writing 
on 1 January 1987, in the following terms — 

Dear Sir, 
I accept your offer dated 24th December, 1986 for 

my shares in the Magic Apple Wholefood Co 
(Aust) Pty. Ltd., and my right title and interest in 
the businesses trading as Magic Apple Fremantle. 
and Magic Apple Innaloo. 

I acknowledge that your offer is made on a walk- 
in. walk-out basis. 

I understand that all debts and liabilities in 
respect of the Magic Apple Wholefood Co (Aust) 
Pty. Ltd.. the Magic Apple Fremantle, and Magic 

A/0131-10 

Apple Innaloo which exist at the date of settlement 
shall be met by Powerline Australia Ltd. 
Yours faithfully. 

D.J. Hilditch. 
(Exhibit 6.) 

Nowhere in these documents or in any other 
document was specific reference made to wages owing 
to the Applicant being a debt or liability taken over by 
Powerline. The Applicant submitted, however, that this 
was irrelevant as wages would fall within the ambit of 
the agreement made and it had been made clear to Mr 
Eaton at all times that an amount of $39 150 was 
outstanding for the period 28 February 1985 to 31 
October 1986. 

In the Applicant's submission, the recognition of his 
entitlement to payment for his work as Operations 
Manager is supported by the fact that he was paid an 
amount totalling $4 500 said to be for wages for the 
period between 31 October 1986 and? January 1987 (the 
latter date being the date of settlement on the sale by the 
Applicant of his shares to Powerline). It was further said 
that $ 1 350 of this amount was paid by Powerline for the 
three weeks preceding the date of settlement and the 
balance by cheque co-signed by Mr Syme. 

Following the purchase of Magic Apple by Power- 
line, the Applicant continued his role as Operations 
Manager as an employee of the latter company on a 
salary package of $35 000 per annum. He resigned from 
that position approximately one month later and left 
Powerline on 6 March 1986. It is a matter of record that 
the Applicant received no payment from Powerline for 
the period 7 January 1987 to 6 March 1987 and in an 
action before the Western Australian Industrial 
Relations Commission under section 29(b)(ii) of the 
Industrial Relations Act subsequently obtained an 
Order against that company for the sum of $5 833.33. 

Mr Barter, appearing for the Respondents in the 
proceedings addressed the issues in two parts — firstly, 
in respect of Magic Apple and secondly, in respect of 
Powerline. 

In dealing firstly with the claim against Magic Apple, 
it was submitted that in bringing his claim under the 
provisions of section 29 of the Industrial Relations Act 
the Applicant was claiming a benefit under a contract of 
employment. In Mr Barter's submission that claim 
must fail in that firstly, the Applicant had not made out 
a case to establish the existence of a contract of 
employment and secondly, even if such a contract had 
been established, the claim was related to the terms of 
the contract forthe purchase of the Applicant's interests 
in Magic Apple and no ongoing liability had been 
shown. In Mr Barter's view the claim is more correctly 
described as a disputed contingent liability arising out 
of a contract for sale, the resolution of which is 
dependent upon the determination of the issues 
between the Applicant and his Co-Directors in the 
company acquired by Powerline. 

In connection with the claim against Powerline it was 
submitted that this clearly is a claim arising out of the 
sale by the Applicant of his interests in Magic Apple 
and cannot in any way be described as a claim which 
could be entertained under the provisions of the 
Industrial Relations Act 1979. 

In summary, Mr Barter submitted that the whole of 
the issues, including the existence of the alleged 
contract of employment, should be determined by the 
District Court. 

No evidence was called in support of the submissions 
put on behalf of the named Respondents or to rebut the 
evidence of the Applicant. 
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Having considered all of the material placed before 
the Com mission in these proceedings I have formed the 
view that any determination made may be of little 
consequence because of the overriding effect of the 
terms of the contracts relating to the sale by the 
Applicant and his Co-Directors of their interests in 
Magic Apple to Powerline. However, this raises issues 
outside of the competence and jurisdiction of this 
Commission and does not provide any grounds for 
refraining from determining the claims before this 
Commission. 

The claim against Powerline is shortly answered by 
reference to the oral evidence of the Applicant and the 
documents submitted by him in support. These clearly 
show that there was no employer/employee 
relationship between the Applicant and that company 
at any time during the period now under consideration. 
The claim relating to Powerline therefore does not come 
within the definition of "industrial matter" for the 
purposes of the Industrial Relations Act 1979. this being 
a fundamental prerequisite to the attraction of 
jurisdiction. More specifically a claim brought under 
section 29(b)(ii) must relate to an "industrial matter" 
referred by an "employee" by way of a claim "that he has 
not been allowed by his employer a benefit, not being a 
benefit under an award or order, to which he is entitled 
under his contract of service". In the claim against 
Powerline this is not the case. 

The claim against Powerline is dismissed for want of 
jurisdiction. 

As to the claim against Magic Apple. I do not accept 
that the oral and documentary evidence of the 
Applicant, which is the only evidence before the 
Commission in this matter, should be disregarded as 
"self serving" (transcript pp. 33-34). As a matter of 
principle, if a person presents as a reliable and 
trustworthy witness there is no reason why the evidence 
given should not be accepted as sufficient, even without 
the support of documentary or other evidence, to 
determine a matter on the balance of probabilities, this 
being the standard of proof required in proceedings of 
this nature. 

In the present matter, the evidence of the Applicant is 
consistent with the pattern of events throughout his 
involvement with Magic Apple from the time of the 
relinquishment by Mr Midalia of his interest and his 
management role in the company in February 1985 
through to the Applicant's continuing involvement as 
Operations Manager with the company following its 
sale to Powerline in January 1987. His assertions as to 
his role as an employee and the level of remuneration 
said to have been agreed are further supported in my 
view by payments made to him during the period 
between 31 October 1986 and 7 January 1987. firstly by 
cheques co-signed by Mr John Syme and secondly (for 
the three weeks prior to the date of settlement in relation 
to the sale of his shares in Magic Apple) by Powerline. I 
am further influenced in my findings by the evidence 
that between the period 28 February 1985 and 7 January 
1987. the Applicant maintained a full-time involvement 
in the day to day operations of the Company in contrast 
to his Co-Directors who maintained other interests 
outside of Magic Apple. 

There was also an apparent readiness by Mr 
Boyatzis. Mr Pang Ong and Mr Eaton in their dealings 
with the Applicant to accept his advice as to his status as 
an employee with Magic Apple and his outstanding 
remuneration. All three recorded what they under- 
stood. on the Applicant's advice, to be his entitlements 
in this regard, albeit that there never was any formal 
company record made because of the attitudes of his 
Co-Directors. Messrs Goldstein and Syme. 

The material before the Commission and the 
conduct and demeanour of the Applicant during 

proceedings lead me to conclude that he is entitled to be 
believed. In the absence of any contrary evidence on 
behalf of the Respondents I accept his evidence as 
representative of the facts. It folows as a consequence 
that I find the Applicant has been denied, as an 
employee of Magic Apple Wholefood Company 
(Australia) Pty Ltd. a benefit under his contract of 
service in the form of salary in the amount of $39 150 for 
the period from 28 February 1985 to 30 October 1986. 

Appearances: The applicant appeared on his own 
behalf. 

Mr M.G. Barter (of Counsel) on behalf of the 
Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 

David John Hilditch 
and 

Powerline Australia Limited and 
The Magic Apple Wholefood Company 

(Australia) Pty Limited. 
No. 1124 of 1987. 

Operations Manager Food and Beverage 
COMMISSIONER R.N. GEORGE. 

22nd day of May 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
Mr M.G. Barter (of Counsel) on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

(1) That the claim against Powerline Australia 
Limited be dismissed. 

(2) That The Magic Apple Wholefood Company 
(Australia) Pty Limited pay to Mr David John 
Hilditch the sum of $39 150 within 21 days of 
the date of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION; 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlement. 

Alvin J. Hill 
and 

Strong Plastics Pty Ltd. 
No. 1705 of 1988. 

Research and Development Manufacturing 
Engineer 

COMMISSIONER A.R. BEECH. 
23rd day of May 1989. 

Engineer — contractual benefit claimed, three months' 
notice, only allowed to work for one month balance 
of notice period claimed — granted in part. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by the 
applicant that the actions of the respondent terminated 
Mr Hill's employment afteronly one month of Mr Hill's 
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three months' notice period had been worked. Mr Hill 
therefore claims the balance of his notice period. 

An answering statement was filed by Mr Charles 
Waller on behalf of Strong Plastics Pty Ltd on the 30th 
day of December 1988 which disputed the claim 
indicating that it had been agreed between Strong 
Plastics and the applicant that the three months' notice 
would not be enforced by either party and that Mr Hill 
would finish on the 23rd day of December 1988. That 
answering statement represents the sole material which 
the Commission has before it as to the respondent's 
view of the merit of this matter. At a conference held on 
the 27th day of January it appeared likely that some 
understanding might be able to be reached between the 
parties, and with their consent the conference was 
adjourned to allow discussion to occur. Between that 
date and the issuance of this decision it has proved 
impossible to elicit any effective response from the 
company. The company did not attend at reconvened 
conferences held on the 2nd and 7th days of February 
and the company forwarded a hand written letter to the 
Commission on the 9th day of February indicating that 
it will be possible to settle the matter on the 28th day of 
February 1989 by way of a direct contact with Mr Hill. 
This hand written advice was conveyed to Mr Hill who 
confirmed on the 9th day of February that no contact 
had been received from the respondent. 

The applicant advised the Commission that he would 
be departing the country on the 11th day of February 
and not returning for some considerable time. 
Therefore at short notice the Commission convened a 
hearing of the parties to enable Mr Hill to present his 
case. In accordance with the hand written letter 
previously referred to there was not an appearance of 
the respondent on that occasion. However the 
Commission proceeded to hear the evidence of the 
applicant and the evidence in support from the 
applicant's two witnesses. 

On the 20th day of March 1989 the Commission 
received a letter from the applicant indicating a 
preference to settle the matter by agreement between the 
parties. The letter indicated that the agreement between 
the parties should be effected by the 31 st day of March 
1989. As a consequence of that letter and a phone call 
from the Commission to the applicant, the Commission 
wrote to the respondent on the 23rd day of March 
indicating that a conference of the parties would be 
reconvened on the 3rd day of April in order to see if the 
matter could be settled. That correspondence was sent 
to the address given for Strong Plastics Pty Ltd and the 
address on the Notice of Answer and Counter Proposal 
received from the company originally. The company 
did not appear at the conference held on that day and as 
a consequence the conference was not able to proceed. 
The Commission then directed the Registrar pursuant 
to section 93(8) of the Industrial Relations Act to 
investigate and report on the failure of the company to 
attend the conference. The report from the Registrar 
indicated that the company had not operated since 
December 1988 and that the Proprietor, Mr Waller had 
not collected his mail and telephone messages until the 
24th day of April 1989. Further that he was negotiating 
the sale of the company and the business premises were 
unoccupied. 

A final opportunity was given to the respondent to 
appear before the Commission on the 28th day of April 
1989, with a notice of hearing having been sent to the 
company on the 12th day of April. The respondent did 
not appear, and the Commission is of the opinion that 
the interests of the applicant in these proceedings have 
been delayed for a sufficient period of time in the hope 

that the matter could be resolved by negotiation. On the 
28th day of April the Commission reserved its 
decision. 

Having reviewed the evidence I am of the opinion 
that the contract of employment between Mr Hill and 
Strong Plastics is in the terms as described by Mr Hill, 
and indeed confirmed by the answering statement of 
the respondent as to the period of notice. The 
conditions of employment seemed to have been 
imported from the conditions of employment laid out 
between Mr Hill and another company Iron Fox Pty 
Ltd. That agreement clearly states that three months' 
written notice is required in order to terminate the 
employment contract. The terms of that contract do not 
indicate that the parties may mutually agree to a lesser 
period of notice but I am prepared to accept that such a 
mutual arrangement could have been agreed to and 
accepted by both parties as being consistent with the 
terms of their understanding. The evidence of Mr Hill at 
page 13 of the transcript is clear that Mr Hill was paid by 
cheque by Strong Plastics Pty Ltd. It seems common 
ground that Mr Hill gave written notice on the 21st day 
of November to the company. Mr Hill does not have a 
copy of the notice given to the company but in evidence 
his recollection is that he gave three months' notice. 
That notice would then expire on the 21st day of 
February 1989. It appears that Mr Hill was at all times 
prepared to discuss with the company an earlier date 
which would suit both parties. It is the evidence of Mr 
Hill that he suggested that he would be prepared to 
leave on the 23rd day of December. It is his strong 
evidence that at no time did the company agree to that 
earlier period of notice. This is in direct conflict with the 
answering statement lodged by the respondent which 
indicates that it was mutually agreed that the 23rd day of 
December would be the termination date of Mr Hill. In 
this I prefer the evidence of Mr Hill, notwithstanding 
that it is unchallenged in cross-examination due to the 
absence of the' respondent. However the Commission 
has had the advantage of observing the demeanour of 
Mr Hill in the witness box and balances this against the 
written statement of the respondent, and in the 
knowledge that the respondent's actions since the 
application was lodged do not inspire confidence. I am 
of the opinion on the evidence that there was not a 
mutual agreement that Mr Hill's employment would 
terminate other than by the performance of three 
months' notice. 

In the event Mr Hill was terminated on the 19th day of 
December by the closure of the company. It appears 
from the evidence that Mr Hill was paid for work 
performed up to that approximate time and the claim 
that is made by him goes to the oustanding moneys due 
in relation to the period of notice. Mr Hill claims 
payment for the two months' notice remaining. 
However his own evidence indicates (at page 15 of the 
transcript) that it was not until the 16th day of 
December that Mr Hill received confirmation of new 
employment with a different employer to commence on 
the 28th day of January 1989. Given that the reason for 
Mr Hill's termination arose from his interest in 
obtaining that alternative employment the 
Commission takes the view that it is likely that Mr Hill 
would not have stayed for the full three month period in 
those circumstances. However the Commission also 
believes that had the precipitate closure of the company 
not brought the arrangements in relation to Mr Hill to a 
close prematurely that Mr Hill would have worked 
there for a further period of time past the 19th day of 
December. In the circumstances the Commission 
indicates that the balance between the claim of the 
applicant and the response, so far as it is able to be 
ascertained, of the respondent is to provide that Mr Hill 
be paid $3 000 being one further month's wages and the 
Commission so prescribes. 
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Mr AJ. Hill appeared on his own behalf and later 
Mrs N. Hill appeared for the applicant. 

There was no response on or on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlement. 

Alvin J. Hill 
and 

Strong Plastics Pty Ltd. 
No. 1705 of 1988. 

Research and Development Manufacturing 
Engineer 

COMMISSIONER A.R. BEECH. 
30th day of May 1989. 

Order. 
HAVING heard Mr Alvin J. Hill on his own behalf and 
there being no appearance on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent Strong Plastics Pty Ltd pay 
Mr Alvin J. Hill the sum of $3 000. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

Keith Rodney Le Bron 
and 

Little Trucking Company. 
No. 1548 of 1988. 

Salesman Service Industry 
COMMISSIONER A.R. BEECH. 

9th day of June 1989. 

Claim for payment in lieu of notice — contractual 
benefit — facts not clear — refused — pro rata 
annual leave awarded. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
claims payment for two weeks" wages in lieu of notice 
and payment of outstandingpro rata annual leave. Due 
to the circumstances of the parties this matter was not 
able to be listed for hearing before the 22nd day of May 
1989 although the events giving rise to the complaint 
occurred in October 1988. The facts in the matter are not 
entirely clear. It appears that the applicant responded to 
an advertisement asking for a Salesman to be employed 
by the respondent. He commenced that employment in 
May 1988. He was employed by Mr Howard, who also 
appeared for the respondent in this matter. It is the 
Commission's understanding as a result of the 
submissions of both parties that part of Mr Le Bron's 
contract of employment involved the requirement that 
the contract be terminable by a fortnight's notice on 
either side. At the hearing before the Commission the 
respondent expressly conceded a preparedness to pay 
pro rata annual leave and this matter will be dealt with at 
the end of this decision. 

As best as can be judged the respondent gave a 
fortnight's notice to the applicant on either the 12th or 
the 13th day of October. The reason given by the 
applicant did not relate to the applicant's performance 
but rather to a downturn in work. This was apparently 
recognised by both parties at the time. The applicant 
was paid fortnightly, and received his last payment on 
the 14th day of October although it seems the position of 
both parties is that Mr Le Bron would have worked for 
the balance of the notice period. Once again the facts 
are not clear, however it appears that Mr Le Bron did 
work normally for the week commencing the 17th day 
of October. Indeed according to the notice of 
application lodged by the applicant on the 16th day of 
November 1988, the applicant's last day ofemployment 
is the 21 st day of October, a Friday. This is in contrast to 
Mr Le Bron's submission before me in these 
proceedings that he last worked on the 26th day of 
October. On balance I prefer to accept the date given by 
Mr Le Bron in his original application, it being a date 
given by him when these events were more fresh in his 
memory. As to the week commencing the 24th day of 
October I am not satisfied that Mr Le Bron worked 
during that period. It appears that on or about 
Wednesday the 26th day of October Mr Le Bron was 
interviewed by the Police in relation to certain matters 
which arose during the course of Mr Le Bron's 
employment. It was stated by the Company that those 
matters resulted from conduct by Mr Le Bron which 
was prejudicial to the company and were matters which 
although unknown at the time that Mr Le Bron was 
given notice, would have been grounds for instant 
dismissal if the company had been aware of them at the 
time they occurred. This is not denied by the applicant. 
It is against this background, that the claim of the 
applicant must be judged. In my opinion the claim must 
fail. Although it is clear that at the time Mr Le Bron was 
given notice, the only reason for that notice related to a 
downturn in business and not to any conduct or 
misconduct on Mr Le Bron's part, events have come to 
light which had they been known to the employer would 
have resulted in Mr Le Bron's dismissal. It needs to be 
remembered that this Commission is constrained to act 
in accordance with equity, good conscience and the 
substantial merit of the case. In seeking an equitable 
remedy, the applicant should also be seen to come here 
"with clean hands". His claims arise out of his contract 
of employment, but this is the same contract of 
employment which he himself had apparently 
breached. 

In the circumstances the above should be sufficient to 
dispose of the matter. However the Commission is also 
confronted with the consent of the employer to the 
payment to Mr Le Bron of the balance of his annual 
leave for the period. The Commission finds it curious 
that the employer is prepared to concede to Mr Le Bron 
one element of his entitlement whilst refusing another. 
Be that as it may. the Commission will provide for the 
agreement of the parties to be reflected in an Order. The 
Commission, acting on the information received in the 
course of the hearing, calculates Mr Le Bron's annual 
leave entitlement as being one week and four days, of 
which it is agreed that one week and two days has been 
taken previously. At the agreed rate of $425 per week the 
daily rate for Mr Le Bron is $85.00 and two days' wages 
equals $170. In the circumstances an Order will issue 
from the Commission which prescribes the payment by 
the respondent to the applicant of that sum of 
money. 

Mr K.R. Le Bron appeared on his own behalf. 
Mr M. Howard appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

Keith Rodney Le Bron 
and 

Little Trucking Company. 
No. 1548 of 1988. 

Salesman Service Industry 
COMMISSIONER A.R. BEECH. 

26th day of June 1989. 

Order. 
HAVING heard Mr Keith Rodney Le Bron on his own 
behalf and Mr Howard on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the respondent shall pay to the applicant 
the sum of S170. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b).—Outstanding Benefits. 

Garry Miller 
and 

H.B. Brady Co Pty Ltd. 
No. 126 of 1989. 

Director/Manager Plaster Manufacturer 
COMMISSIONER G.L. FIELDING. 

30th day of May 1989. 

Entitlements — superannuation payments allegedly 
partly denied — Respondent alleged no 
jurisdiction as Applicant not an employee — 
admitted by Applicant — dismissed for want of 
jurisdiction. 

(Given extemporaneously at the conclusion of 
the submissions, taken from the transcript 

as edited by the Commissioner.) 
Reasons for Decision. 

THE COMMISSIONER: This is an application 
brought by the Applicant under section 29(b)(ii) 
claiming to have been denied part of a superannuation' 
benefit which he says was due from the Respondent 
company. 

In short, the Applicant says, or now acknowledges, 
that he was employed as the director/manager of 
Brady's (Singapore) Pte Ltd. That is a company based in 
Singapore which is indirectly a subsidiary of the 
Respondent company. He says that whilst he was in the 
employ of the Singapore company the Respondent, by 
letter, invited him to join and offered to make 
contributions to the Respondent's Staff 
Superannuation Fund. He now complains that the 
Respondent did not make all of the contributions to 
that Fund it says it would have or should have made. 

The Respondent has filed a detailed answer to the 
claim denying that the Commission has jurisdiction to 
entertain the matter. In essence, it alleges that the 
Commission is without jurisdiction since at all material 
times the Applicant was not an employee of the 
Respondent. Secondly, and in the alternative, if indeed 
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there is a contract of employment, the Commission 
does not have jurisdiction as the contract of 
employment between the Applicant and the 
•Respondent was governed by the law of Singapore, 
where the Applicant still resides and where the work 
was done. 

The Commission is a court of limited jurisdiction. 
Section 29(b) of the Industrial Relations Act only 
permits an "employee" to refer an industrial matter to 
the Commission of the kind which alleges "that he has 
not been allowed by his employer a benefit, not being a 
benefit under an award or order, to which he is entitled 
under his contract of service." 

The Applicant, as I have said, acknowledges that he 
was employed not by the Respondent but by Brady's 
(Singapore) Pte Ltd. In the circumstances he cannot 
come to the Industrial Relations Commission claiming 
that he has the status of an employee vis-a-vis the 
Respondent. If there is, as the Applicant alleges, a 
contract between him and the Respondent it is not, on 
his own admission, a contract of service. His claim 
against the Respondent is therefore not one of the kind 
envisaged by section 29(b)(ii) and must be dismissed for 
want of jurisdiction. 

It might be that it was a term of the Applicant's 
contract of employment with Brady's (Singapore) Pte 
Ltd that a third person, namely the Respondent, was to 
contribute moneys to a superannuation fund for his 
benefit and it might be that that has not occurred. If that 
be the case then, of course it would be encumbent upon 
the Applicant to proceed against his employer. That he 
has done but rather he has chosen to proceed against a 
third person, who he acknowledges is not his employer. 
Whilst the Industrial Relations Commission is 
required to go about its task without regard to legal 
technicalities or forms it is not a mere technicality that 
the Applicant has chosen to proceed against a company 
which is not. his employer and upon whom the 
proceedings have not been served, albeit that his 
employer is indirectly a subsidiary of the Respondent. I 
say nothing of the implications of private international 
law on such a claim. 

In all the circumstances I propose that the 
application be dismissed for want of jurisdiction; the 
Respondent not being the Applicant's employer. There 
the matter must rest. Because the Applicant might wish 
to take over action in respect of his claim, it would be 
improper for me to say any more and I do not propose to 
do that. 

Appearances: Mr G. Miller in person. 
Mr M.J. Beros as agent for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979, 
Section 29(b)(ii).—Outstanding Benefits. 

Garry Miller 
and 

H.B. Brady Company Pty Ltd. 
No. 126 of 1989. 

Director/Manager Plaster Manufacturer 
COMMISSIONER G.L. FIELDING. 

30th day of May 1989. 
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Order. 
HAVING heard Mr G. Miller in person and Mr M.J. 
Beros on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979. hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Unfair Dismissal. 

Donald Xavier Neville 
and 

Williams Seafood Restaurant. 
No. 198 of 1989. 

Executive Chef Hospitality Industry 
COMMISSIONER A.R. BEECH. 

26th day of May 1989. 

Order. 
HAVING heard Mr G.R. Wilkins on behalf of the 
Applicant and Mr P.A. Cook on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

1. That the hearing of this matter be 
discontinued. 

2. Liberty is reserved in respect of any matter 
arising from expenses incurred by persons 
summoned to attend as a witness. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Benefit. 

Nigel C. Peckham 
and 

Campus Holidays Limited. 
No. 1453 of 1988. 

Manager Recreation Industry 
COMMISSIONER A.R. BEECH. 

18th day of May 1989. 

Claim for contractual benefit, respondent in 
liquidation, receiver and manager appointed, 
section 371 Companies (WA) Code, jurisdiction, 
non-appearance of parties, claim struck out. 

Reasons for Decision. 
THE COMMISSIONER: By this matter the applicant 
seeks a payment of $20 000 from the respondent. The 
applicant claims that the sum of money is an agreed 
termination payment, which is part of a termination 
package agreed to and minuted at a meeting of the 
Board of Directors of the respondent. The application 

was duly served upon the respondent as is evidenced by 
the Declaration of Service on file. A conference of the 
parties was arranged for Monday the 9th day of January 
1989. which was attended by the applicant, but not by 
the respondent or a representative of the respondent. 
The Commission has however received a letter from a- 
firm of chartered accountants indicating that the 
respondent is in liquidation, with a receiver and 
manager appointed. By way of a letter from the 
applicant on the 10th day of January 1989 the applicant 
sought a date of hearing for the application. The 
Commission received correspondence from the firm of 
chartered accountants dated the 1st day of February 
1989, that letter indicating that the company was placed 
into liquidation by an Order of the Supreme Court of 
Western Australia on the 16th day of December 1988. 

The hearing of the matter was set down for hearing on 
the 13th day of February 1989, and Notices of Hearing 
were sent to the applicant and to the respondent care of 
the firm of chartered accountants. 

On the 13th day of February, the applicant appeared, 
on his own behalf, but there was no appearance on 
behalf of the respondent. The Commission heard the 
evidence of the applicant on that day. and reserved its 
decision. Subsequently, on the 16th day of February 
1989 the Commission received correspondence from 
Mr D.J. Coates the official liquidator of Campus 
Holidays Ltd. That correspondence confirmed that Mr 
Coates had been appointed the official liquidator by the 
Supreme Court of Western Australia. That 
correspondence indicated: 

Now that the company has been placed into 
official liquidation, all proceedings against it are 
stayed unless approval is obtained from the 
Supreme Court of Western Australia. 

The Commission upon receipt of the correspondence 
caused it to be sent to the applicant with the advice that 
no further action would be taken by the Commission in 
relation to the application until the applicant has had 
an opportunity to present submissions to the 
Commission on the matter set out in the letter from the 
official liquidator. The Commission requested the 
applicant to advise it whether the applicant wished to 
have the matter relisted in order for it to present 
submissions, or that the applicant agreed with the 
contents of the letter and that the application ought be 
struck out. 

The Commission received a reply from the applicant 
on the 2nd day of March 1989 requesting that the 
application be adjourned sine die pending the 
liquidator's report. The Commission being of the view 
that the applicant's response did not address the 
fundamental issue of jurisdiction in this matter caused 
the application to be relisted for Wednesday the 5th day 
of April 1989. Notices of Hearing were sent to the 
applicant and to the official liquidator. Neither party 
appeared before the Commission on the 5th day of 
April 1989. 

The application before the Commission is an 
application pursuant to section 29 of the Act whereby 
an employee is claiming that he has not been paid a 
benefit under his contract of service, a benefit not 
arising out of an award governing that person's 
employment. 

Section 371 (2) of the Companies (Western Australia) 
Code states as follows: 

371(2) Where an Order has been made for the 
winding up of a company, or a provisional 
liquidator has been appointed in respect of a 
company, no action or other civil proceeding may 
be commenced or proceeded with against the 
company except — 

(a) by leave of the Court; and 
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(b) in accordance with such terms as the 
Court imposes. 

The Commission is of the opinion that the 
application before it pursuant to section 29 of the 
Industrial Relations Act 1979 is an action or other civil 
proceeding. Further the Commission has given the 
applicant the opportunity to present submissions to it in 
relation to that issue. That the applicant has chosen not 
to do so is the choice of the applicant, but it does not 
alter the circumstances in which the applicant finds 
himself. It is the opinion of the Commission that due to 
the operations of the Companies (Western Australia) 
Code, the Commission is not able to entertain the claim 
of the applicant without the leave of the Supreme Court 
in accordance with the terms of section 371 of the above 
Code. The Commission has not been advised of such 
leave being applied for, and certainly not of such leave 
being granted. Accordingly in the absence of 
jurisdiction, it is not in a position to adjourn the 
application. Clearly if the Commission does not have 
the jurisdiction to entertain a claim, it does not have the 
jurisdiction to defer the hearing of it or indeed to do 
anything with it. The operation of the Companies 
(Western Australia) Code precludes the commence- 
ment, or proceeding of the application currently before 
the Commission. Accordingly there is no alternative for 
the Commission other than to strike the matter out and 
the matter is determined accordingly. 

Mr N. Peckham appeared on his own behalf. 
No appearance on or on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Benefits. 

Nigel C. Peckham 
and 

Campus Holidays Limited. 
No. 1453 of 1988. 

Manager Recreation Industry 
COMMISSIONER A.R. BEECH. 

23rd day of May 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance on behalf of the respondent, 
the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be struck out. 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b).—Unfair Dismissal. 

Tyrone Perera 
and 

Ayerst Laboratories. 
No. 236 of 1989. 

Sales Representative Pharmaceutical Industry 
COMMISSIONER G.L. FIELDING. 

23rd day of May 1989. 

Termination of employment — unfair dismissal alleged 
— dismissal due to refusal to accept authority of 

manager — deception alleged — opportunity to 
resign refused — evidence of Respondent preferred 
— dismissed. 

(Given extemporaneously at the conclusion 
of the submissions, taken from the transcript 

as edited by the Commissioner.) 
Reasons for Decision. 

THE COMMISSIONER: This matter is, as Mr 
Hockless has so rightly said or at least strongly inferred, 
largely a matter of fact, having heard the witnesses and 
considering the time that has gone by I am in a position 
where I can dispose of the matter here and now and that 
is what I propose to do. 

The background to the matter is simple. The 
Applicant was formerly an employee of Ayerst 
Laboratories Pty Ltd. He commenced employment 
with that company in 1980 or thereabouts as a sales 
representative. Initially he worked in Victoria. He came 
to Western Australia some time in 1985 as its territory 
manager. He was responsible for the operations of the 
company in this State reporting principally to people in 
Melbourne, although there was at least one officer of the 
company in Sydney to whom he had some reporting 
responsibilities. It is only fair to say that he came to 
Western Australia or was sent to Western Australia by 
the company in order to bolster its sales and to his credit 
he seems to have achieved that to a significant 
degree. 

In the middle of 1987 Ayerst Laboratories Pty Ltd and 
Wyeth Pharmaceuticals Pty Ltd, which are two 
associated companies, agreed to merge. That merge it 
seems took place in this country on 1 February 1988, 
although I hasten to add the Applicant says that he 
believed that that did not take place until July 1988 or 
thereabouts, but in the end nothing turns on that. On 
this question, as in respect of others, I am bound to say 
that I prefer the evidence of Mr Strutt, the Respondent's 
State Manager. Indeed, what he has said about it is to 
some extent confirmed by documents that have been 
tendered in evidence, particularly that dated 23 
February 1988 from Mr Pooley to Mr Perera. which 
indicates that from 1 March 1988 all reports should be 
channelled through Mr Strutt's secretary. Whilst it is 
somewhat vague I consider that it is a fair indication 
that Mr Strutt was from that date responsible for the 
activities of Ayerst Laboratories Pty Ltd in this State as 
well as those of Wyeth Pharmaceuticals Pty Ltd. 

I should perhaps interpose to say that before the 
merger Mr Strutt was the State Manager of Wyeth 
Pharmaceuticals Pty Ltd. Whilst both companies 
operated as separate undertakings, both operated in 
this State out of the same building. Hence Mr Strutt 
knew the Applicant well before the merger. They had 
similar positions, one in charge of each company. 
When the merger took place there could only be one 
manager and that turned out to be Mr Strutt. 

Be that as it may so far as is relevant for these 
purposes, the Applicant was dismissed from his 
employment on 16 December 1988. He was dismissed 
by Mr Strutt. The Applicant by his claim says that the 
reasons for his dismissal were that he was seen as a 
threat to Mr Strutt's position; that he had allegedly 
misled Mr Strutt in respect of the repair of some power 
steering on a company car and that he was working 
elsewhere at a take-away shop. He denies these 
allegations and claims that his dismissal was unfair and 
therefore seeks reinstatement in his employment. 

Mr Strutt says that the Applicant was not dismissed 
for those reasons, but rather he was dismissed because 
he refused to acknowledge Mr Strutt's managerial 
responsibility over him. In particular, Mr Strutt draws 
attention to the fact that at a meeting on 16 September 
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1988. preparatory to the sales representatives going to a 
national sales conference in Queensland, the Applicant 
yelled at him in an unbecoming manner. 

As well. Mr Strutt mentions incidents on 13,14 and 15 
December last when he claims that the Applicant 
deceived him. He alleges, in essence, that on 13 
December the Applicant represented to him that he was 
going to see two doctors when, in fact, he had no 
intention of seeing them then. When questioned about 
it the next day the Applicant admitted he did not see 
them and further admitted that he gave them as false 
leads because he knew Mr Strutt was going to check up 
on him. Mr Strutt says the Applicant told him that "no 
one was going to check up on me". 

Mr Strutt says too that on 14 December the Applicant 
told him that rather than go and collect his daughter 
from school he would go out and make some calls in his 
allotted territory but when Mr Strutt checked up he 
found him at home. Then on 15 December Mr Strutt 
says the Applicant, contrary to an indication given the 
previous day that he would make some telephone calls 
from home to arrange appointments in Bunbury, made 
them from the office. The Applicant told Mr Strutt that 
he did not make those telephone calls previously 
because his telephone bill at home was too high. 

All those happenings, coupled with other matters 
such as complaints about the Applicant's failure to put 
in call sheets on time and to always comply with the new 
merged company policy relating to obtaining samples 
put Mr Strutt. as he claims, in an untenable position 
whereby he had no alternative but to terminate the 
Applicant's employment. Mr Strutt says he did so 
reluctantly and only after consulting with his superiors 
in the Eastern States. He gave the Applicant the 
opportunity to resign. The Applicant refused and on 16 
December was terminated with four weeks' pay in lieu 
of notice and payment for accrued annual leave. 

Really, the principal question to be resolved on this 
occasion turns on the resolution of the conflict in the 
evidence. Mr Hockless is clearly correct when he says 
that the evidence could hardly be any more conflicting. 
Where the evidence conflicts I am bound to say 1 prefer 
the evidenc eof Mr Strutt. He impressed me as a person 
who gave his evidence in a clear and forthright manner 
and I have not the slightest doubt that what he said 
accurately represents the events as they gave rise to this 
case. My impression was that he understated the 
problems rather than exaggerated or concealed them. 
Indeed, it has to be stated that the was readily prepared 
to acknowledge the Applicant's good points and had 
some sympathy for him. I did not detect that he was 
interested in telling other than the story as it accurately 
occurred. 

On the other hand. I cannot say that the Applicant 
impressed me as a witness who was full, frank and open. 
Indeed, in cross-examination 1 thought him at times 
quite evasive. He was expressly on occasions reluctant 
to answer some obviously relevant questions. 
Therefore. 1 am not as willing to accept his testimony as 
being as reliable as that of Mr Strutt. 

1 am satisfied on balance, for what it is worth, that the 
Applicant did complain in an offensive way in the 
presence of other staff to Mr Strutt about having to go in 
a taxi to the airport on 16 September. That, to some 
degree, is supported by a letter written by Mr Strutt on 23 
September in which he reprimands the Applicant over 
that conduct and indicates that the letter was to be taken 
as "a final formal warning that unless you adjust to the 
changes which have occurred in your immediate 
circumstances and decide to toe the line you will be 
asked to tender your resignation". 

The Applicant would have me believe that what was 
in that letter was untruthful but I cannot accept that Mr 
Strutt would first of all concoct it and then send copies 

of the letter to two of his superiors as he testified he did, 
and as would appear to have been the case from the 
copy of the memorandum tendered in evidence. 

I am also satisfied, on balance, and accept that on 13 
December the Applicant did indicate to Mr Strutt that 
he was to see two doctors, one of whom it seems was Dr 
Manners, when he had no intention of seeing them on 
that day. 1 accept Mr Strutt's evidence that on the 
following day the Applicant indicated to him that he 
had given him what amounts to false leads because he 
was sick of being checked up on. 

I am satisfied, too, on 14 December he did go home 
when he had earlier told Mr Strutt that he would go out 
to work in his territory. I am also satisfied that on 15 
December he told Mr Strutt that he did not make the 
telephone calls that he said he would the preceding day 
because of the high costs of his telephone bill at 
home. 

Taken by themselves. I do not suppose any of those 
instances are matters of great moment and to his credit 
Mr Strutt acknowledged that, but taken in toto, they are 
indicative in my view, of a failure to accept the authority 
of Mr Strutt, which I am quite satisfied the Applicant 
was obliged to do. The Applicant does not really 
question that at least from the middle of 1988 he was 
answerable to Mr Strutt and in any event there is ample 
evidence to suggest that he was so answerable. But it is 
plain from the incidents which I find to have occurred, 
that the Applicant was reluctant to accept the authority 
of Mr Strutt. 

The onus is on the Applicant in a case such as this to 
show that the dismissal was, on balance, unfair. I am 
bound to say that I am far from convinced that the 
dismissal was unfair. Indeed. I am satisfied on the 
evidence that it was quite fair. 

The Applicant was warned, as Mr Strutt has said, as 
early as September that if he continued on as 
previously, then he would be invited to resign. Clearly 
one cannot have the position where sales 
representatives question the authority of the manager, 
whether it is in the presence of others or even if it is 
privately. The Applicant, not for the first time, clearly 
indicated by his conduct on 13 December, and 
thereafter, that he did not and would not in practice 
accept the authority of Mr Strutt. 

The contractual right to dismiss an employee must 
mean something. If it cannot be exercised when there is 
a history of an employee undermining the authority of 
his supervisor or reluctance to accept authority, after a 
clear warning that he should cease such conduct, then it 
is difficult to see when the right can be exercised. 

The Industrial Appeal Court has made it quite clear 
in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch (1985) 65 WAIG 
385 that in matters of this nature the Commission is not 
to put itself in the position of a manager but rather is to 
consider whether the right to dismiss has been abused. 
For the reasons I have outlined, I am far from convinced 
that the right to dismiss on this occasion has been 
abused. Indeed, the evidence suggests that Mr Strutt, 
right to the very end, was most anxious to see that the 
Applicant and himself worked harmoniously together. 
It was only when the incidents of deceit and challenges 
to his authority reached the point where Mr Strutt could 
no longer continue without compromising his position 
that he exercised the contractual right to terminate the 
Applicant's employment. 

Furthermore, the modern authorities make it quite 
clear that although tribunals such as this have the 
authority to order reinstatement, it is an authority 
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which is to be exercised with some caution. That is clear 
from the decision of the High Court in Slonim v. Fellows 
(1984) 154 CLR 505. 

It is not necessary to refer specifically to any other 
authorities. There is ample authority to suggest that if 
staff morale and general discipline suffer by 
reinstatement, the Conynission should not order it and 
that I suggest has some bearing in these circumstances. 
Likewise, there is ample authority to suggest that where 
a subordinate has a history of questioning authority, 
reinstatement should not be ordered. 

There was some suggestion by Mr Hockless that the 
dismissal might have been unlawful in that the 
Applicant was entitled, he says, to one month's notice 
but that the dismissal was effected with less notice than 
that. 

The first comment I would make about the suggestion 
is that there is no allegation of that nature in the claim. 
Secondly, even if the dismissal was unlawful, and I am 
not satisfied that it was, still it was not unfair for the 
reasons outlined. It does not follow that because a 
dismissal is unlawful it is unfair as the authorities again 
amply indicate. However I observe that for practical 
purposes the Applicant was given four weeks' pay in 
lieu of notice. He was, as he acknowledges in his 
application and as is borne out by the evidence of 
himself and Mr Strutt, dismissed on 16 December. He 
was paid for the equivalent of four weeks after the date 
of termination. Furthermore, I note that the Award 
which governs the employment of the Applicant 
provides only that in the event of no notice being given, 
two weeks' pay in lieu of notice is sufficient. 

For the reasons outlined, in my view the Applicant 
has simply not made out his case. I order therefore that 
the claim be dismissed. 

Appearances: Mr V. Hockless (of Counsel) on behalf 
, of the Applicant. 

Mr D.M. Jones on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b).—Unfair Dismissal. 

Tyrone Perera 
and 

Ayerst Laboratories. 
No. 236 of 1989. 

Salesman Pharmaceutical Industry 
COMMISSIONER G.L. FIELDING. 

23rd day of May 1989. 

Order. 
HAVING heard Mr V. Hockless (of Counsel) on behalf 
of the Applicant and Mr D.M. Jones on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

■That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.[ Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mickey James Riley 

and 
Western Australian Baseball League 

(Incorporated). 
No. 1407 of 1988. 

COMMISSIONER G.J. MARTIN. 
7th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: On the 7th day of April 19891 
issued reasons for determination pursuant to section 24 
of the Act, on whether or not the subject matter of this 
application was an "industrial matter" for the purposes 
of the Act. 

I found that it was and reserved leave to appeal to the 
respondent. 

The respondent did not exercise that leave and on the 
24th day of May. and the 1st, 2nd and 7th days of June 
1989. I heard the submissions and evidence of the 
parties on the substance of the application and reserved 
my decision. 

The applicant seeks two remedies. 
Either re-instatement in his former position of 

State Coach/Development Officer with the 
respondent or denied contractual benefits being 
$64 000 for the remaining two years of a three year 
contract 

Superannuation : $3 200 
Wanneroo Match Payments : $1 000 

Less moneys earned since the termination of the 
contract of employment and moneys paid upon 
termination. 

The parties provided me with voluminous material 
relating to their respective positions and canvassed 
many authorities to support their cases. 

I have read and considered all of that material. The 
question primarily becomes to determine the facts and 
evaluate those facts within the context of the authorities 
relating to "unfairness", breach of contract and what 
constitutes a benefit under a contract of employment. 

The applicant, all agree, is a talented baseball player 
and a competent coach and has made a career out of the 
playing and coaching of baseball. 

Exhibit I contains the conditions of employment of 
the 23rd day of April 1987 which was conveyed by the 
respondent to the applicant in America. 

The relevant parts of that exhibit are reproduced 
hereunder. 

On behalf of the President of the West Australian 
Baseball League, Mr Neville Pratt. I have pleasure 
in confirming your appointment to the position of 
Development Officer/State Coach with this 
League. 

Conditions of appointment are as follows: 
— three year term, to be reviewed after 12 

months when either party may terminate 
the agreement on one month's notice, 

— after the commencement of the second 
year of the appointment the agreement 
may be terminated by either party on six 
•months' notice, 

— commencement date 1 July 1987, 
— commencement salary $30 000 per 

annum, to be increased after the first year 
by $1 250, and after the second year by a 
further $1 500. 
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— WABL to provide access to its 
superannuation fund which fund shall 
include a death benefit, and to pay into 
the fund an amount equal to five per cent 
of your salary, such contribution to be 
matched by yourself, 

— WABL to provide airfares for yourself 
and your family to return to Perth in order 
to take up your appointment. 

It is understood that you will immediately seek 
visas for yourself and family to re-enter Australia 
in time to take up your appointment, and that you 
will apply for and take all steps necessary to obtain 
permanent residence in Australia. 

The following points are also understood: 
— the WABL will assist you to purchase a 

suitable motor vehicle upon your return 
to Perth, 

— you will play baseball for a club selected 
by the WABL, in order to maintain fitness 
and playing skills. 

— you will play with the WA Brewers where 
and when you consider it necessary in the 
interest of the team, 

— you will be available for duties with the 
Australian National team only with the 
specific approval of the WABL, and on 
condition that such duties do not interfere 
with the completion of your respons- 
ibilities to the WABL. 

(Exhibit 1.) 
That document is in fact, it is common ground, the 

basic contract of employment between the parties 
although there is a difference of opinion upon whether 
or not the applicant's time playing baseball "for a team 
selected" by the respondent was part of his ordinary 
hours of duty. 

The applicant, due to travel arrangements and the 
like, ultimately commenced employment with the 
respondent in Perth on the 15th day of August 1987. 

From that date until the 6th day of October 1988 the 
applicant was employed by the respondent. The 
contract of employment ended on that latter date by the 
giving by the respondent of purportedly one month's 
notice by letter dated 12 September 1988 (Exhibit 44). 

In the period of employment the applicant performed 
the duties associated with his appointment and his 
reporton Activities August 1987 to August 1988 (Exhibit 
8) is a detailed account of his developmental, coaching 
and playing record. 

It is the applicant's basic contention that his three 
year term of appointment was terminated without 
justification and because he was not willing to 
renegotiate the terms of his appointment to his 
disadvantage. Accordingly he claims he was unfairly 
dismissed and the three year contract should be 
reinstated or paid out as he has been denied, wrongly, 
the opportunity of fulfilling it. 

He believes and presented evidence to support that 
belief, for example Exhibit 3 that his appointment was 
to be sustained for the full period. 

The applicant is presently unemployed, obtaining 
from time to time such casual work as he is able. 

The applicant believes and contends that he fulfilled 
the terms of his appointment without complaint or 
admonition from the respondent. He had resided in this 
State previously coaching an under-age team with the 
Cockbum Braves Baseball Club 1985 to 1986 and as 
playing coach of the State Baseball Team during the 
1986-1987 baseball season. He returned to America 
when his two year visa expired and returned to his last 

appointment on a 12 month visa. The respondent and 
others supported the applicant in his application in 
1988 for resident status in Australia. 

The applicant's "Baseball Resume" reveals over 12 
years of coaching in baseball in America. 

Exhibit A page 1 sets out the decision of the 
respondent's governing body in March 1987 to appoint 
the applicant to the joint position of Development 
Officer/State Coach on a 12 month probation period 
with a two year option. 

The "duty statement" for the Development Officer's 
role is contained at page 2 of Exhibit A. 

As the position of Development Officer was subject to 
funding assistance by the State Government its 
permission was sought for the applicant's dual 
appointment. As a special case the Government agreed 
to the joint position on a 12 month trial basis. 

Against that background it becomes necessary to 
examine the circumstances leading to the termination 
of the contract of employment by the respondent. 

At a meeting of the respondent's Board of Directors 
held on the 14th day of July 1988 the applicant's 
appointment was discussed (Exhibit A p. 48). 

The minutes show inter alia: 
At this time the Board has not decided on re- 

appointment of the Development Officer and they 
will have to make this decision shortly. Some 
reports have suggested that the performance of the 
Development Officer in some areas h as not been of 
the standard required by this leauge ... 

The terms of the Development Officer's 
agreement will be checked and if necessary 
renegotiated. The President will speak to the 
Development Officer on his return and report back 
to the Board on any steps needed to be taken. 

The minutes of the meeting of the respondent's Board 
of Directors held on the 29th day of August 1988 
record 

Development Officer: The Board requires 
regular reports from the General Manager on all 
activities of the Development Officer. The DO's 
guidelines to be laid down clearly and report 
weekly on progress I. Ross and D. Knapp to 
formulate terms and conditions of the 
Development Officer's operation. The Board did 
not consider time spent playing baseball as part of 
the job description for the DO. Position to be made 
clearer to DO by end of the week. 

(Exhibit A p. 49.) 

By letter dated 2 September 1988 addressed to the 
applicant the Respondent's President advised the 
applicant that the Board of Directors had reviewed in 
accordance with the contract his performance, at its 
meeting on the 29th day of August 1988 and considered 
the terms of his appointment. 

The letter itemised areas of concern concluding with 
the observation that a "disproportionate amount of 
your time has been spent on coaching activities to the 
detriment of development responsibilities". The Board, 
the letter stated appreciated the applicant's success with 
the State team but stressed that the task of developing 
baseball was the major objective of his position. The 
letter concluded with the resolution of the Board that 
the applicant's second year of appointment be deferred 
pending a further review of his performance during the 
next two months; the next salary increase be similarly 
deferred and that the applicant's obligations on his car 
repayments be complied with. 

The letter invited the applicant to confirm his under- 
standing of the matters raised therein and his 
acceptance of the conditions contained in the letter, in 
writing by 5.00 p.m. on 7 September 1988. 
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The applicant did respond in writing by the time 
stated, that he did not accept the terms of the aforesaid 
letter and he requested a discussion upon his duties 
(Exhibit A p. 52). 

Such discussion did ensue but by letter dated 9 
September 1988 (Exhibit A p. 53) the Respondent's 
President advised the applicant that he was still under 
review until the 28th day of October 1988 and if at the 
end of that period the applicant's performance was not 
considered satisfactory the Board may exercise its 
option to terminate the contract of employment by one 
month's notice. 

The letter also stated that playing baseball was not 
part of his duties, he was to attend at the respondent's 
offices as directed by its General Manager (see Exhibit 
A p. 55) and sign an agreement relating to the 
progressive repayments on the motor vehicle he 
purchased with a loan from the respondent. 

The applicant was unwilling to accept the "revised" 
conditions of his employment and by letter dated 12 
September 1988 he was given one month's notice to 
expire on 6 October 1988. 

The minutes of the meeting of the Board of Directors 
held on the 21st day of September 1988 read 

8. Development Officer: The Board has decided 
not to renew rileys (sic) contract as neither party 
were able to agree to the requirements of the 
position. Riley has not carried out the duties set 
him for the final four weeks and has refused to 
adhere to any requests to carry out any tasks 
assigned to him. Riley's situation will be reviewed 
on Friday and if necessary action will be taken. The 
Board agreed to this position. 

[Exhibit A p. 56(2)] 

Having considered all of the material placed before 
me the essence of the respondent's dissatisfaction with 
the applicant's work is the fact that he devoted too much 
of his time to the playing and coaching of baseball. As a 
result he did not discharge all of the requirements of the 
position of Development Officer, his prime role, and 
tailored his hours of duty to enable him to prepare for or 
play and/or coach baseball. The effect of the latter was 
uncertain times of attendance at the respondent's office 
to attend to telephone enquiries in his area of operation 
and insufficient attendance by him to other necessary 
administrative duties. 

Looking at the contract of employment. Exhibit 1 I 
can understand the applicant believing that the playing 
of club baseball was part and parcel of his terms of 
appointment and that he tailored his hours of 
attendance at the office to accommodate that task. 

That the position to the contrary was not drawn to his 
attention, discussed or clarified before the events 
leading to this review is not clear but the suggestion 
comes through the material that his then General 
Manager may have been remiss or took a different view 
of the applicant's role. 

Be that as it may it was the view of his employer at the 
end of the first 12 months of the contractual period that 
the prime objective of the applicant's employment was 
not being fulfilled to its satisfaction and that unless that 
situation was remedied the applicant's employment 
was not to be continued. There is no doubt from the 
evidence that the applicant was made aware of what was 
expected of him in the future for his appointment to 
continue and that he was reluctant to come to terms 
with those expectations. 

I do believe from the material that the applicant was 
concerned that in accepting what should happen 
entailed him in accepting other conditions which 
directly impacted on his income, namely the car loan 
but in my view those latter considerations were no more 
or less than a recognition of responsibilities of which he 

had been aware at least since September 1987 (Exhibit 
A p. 8). 

In the result I conclude and find that the respondent 
exercised its option under the contract of employment 
(Exhibit 1) after the first 12 months of employment 
lawfully. 

In so doing it concluded that the applicant had not 
fulfilled its requirements in the role of Development 
Officer. It drew this to the applicant's attention, 
highlighted and detailed the specific requirements and 
sought the applicant's co-operation in correcting the 
deficiencies it perceived with the alternative being 
termination of the relationship. 

The applicant declined to acknowledge that such was 
or should be the case and the result was the termination 
of the contract of employment in accordance with the 
contract of employment, albeit the period of time was 
shorter than it ought to have been, a situation which the 
respondent conceded will be rectified in terms of 
moneys in lieu of the specified notice. 

Those events in my view do not constitute a finding of 
unfair dismissal and I so find, and in so doing do not 
need to address the efficacy of proposed re- 
employment. 

I also find that the applicant having been so 
terminated in accordance with the contract of 
employment has no claim to a denied contractual 
benefit of moneys in lieu of a further two years of work. 
The applicant's debt to the respondent for the 
unsecured loan to purchase a motor vehicle is for the 
respondent to pursue in another place if it chooses to do 
so — the respondent having by that loan assisted the 
applicant to purchase a motor vehicle in accordance 
with the contract. 

The same is to be said of the applicant's participation 
in the respondent's superannuation scheme and 
wherein any liabilities are a matter for the trustees in 
accordance with the rules of the scheme. Any payments 
due or alleged to be due under the heading in the claim 
"Wanneroo Match Payments" is between the applicant 
and the respondent and/or that club as they were not 
debated or explained to me. 

The application is determined by an Order of 
dismissal. 

Appearances: Mr G.R. Bartlett appeared on behalf of 
the applicant. 

Mr K.J. Martin (of Counsel) appeared on behalf of 
the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mickey James Riley 

and 
Western Australian Baseball League 

(Incorporated). 
No. 1407 of 1988. 

COMMISSIONER G.J. MARTIN. 
7th day of July 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Mr K.J. Martin (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) G J. MARTIN. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Claim for 

Contractual Entitlements. 
Melanie Bretta Steele 

and 
I.S. & K.A. Brown. 

No. 142 of 1989. 
Stablehand Horse Training 

COMMISSIONER J.F. GREGOR. 
18th day of May 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the proceedings, as edited by the Commissioner.) 
THE COMMISSIONER: The Applicant, Melanie 
Bretta Steele, filed in the Registry on the 18th day of 
January 1989, an application pursuant to section 
29(b)(ii) of the Industrial Relations Act 1979, in which 
she alleged that an employer, I.S. and K.A. Brown, owed 
her money pursuant to a contract of employment that 
she had with that employer. 

In her evidence she advised me that she had become 
associated with the employer following an application 
to the Commonwealth Employment Service; through 
what is known as the Job Start Scheme. 

She presented in her evidence a schedule of 
agreement between the Commonwealth Employment 
Service and the employer — not an agreement between 
the employee and the employer. Nevertheless, the 
document is indicative of the relationship which was 
entered into by the parties. That relationship, as 
indicated by the document, was confirmed by Miss 
Steele in her evidence. 

Basically the document provides for a subsidy to be 
paid by the Commonwealth Employment Service for a 
period of 26 weeks and that the employer will offer 
employment to the employee on the terms and 
conditions which are prescribed in the schedule to the 
agreement. Those terms and conditions describe the job 
as that of a stablehand with a rate of pay of $247.20 per 
week; the hours of work to be 40 per week; and for each 
week worked, an allowance of $14.10 was to be paid. 

The award which would apply to the employment for 
the purposes of determining the entitlements and 
obligations of the parties each to the other is nominated 
to be the Horse Training Industry 1976-1982 Federal 
Award. 

The work to be provided was what can be described as 
general work in the horse training industry but 
specified to be stablehand duties, mucking out stables, 
and feeding and exercising horses. 

Employment commenced on 28 November 1988 and 
continued until 17 December 1988. In her evidence 
Miss Steele says that she had, during the course of the 
employment, difficulty in obtaining the pay to which 
she was entitled each week and on occasions had to wait 
for payments. In fact in Exhibit S4, which is a letter that 
she wrote to the Manager of the Commonwealth 
Employment Service, she notes difficulties of the nature 
she described in her evidence. 

This continued until in the last week of her 
employment the employer told her that he was unable 
to make payments when due. She was concerned about 
this and sought to have the payments made, and 
eventually was paid $50.00 of the amount which was due 
for that week. 

She says that she then discontinued the employment 
on the basis that she believed the employer's behaviour 
was not going to change and it was pointless continuing 

the relationship. That, at least, is the implication I draw 
from what she has said. She says that she tried to ring the 
employer but was unsuccessful in that approach. 

These seem to be basically the facts of the matter. The 
question of jurisdiction is important and needs to be 
established particularly because the documents 
indicated that an award of the Industrial Relations 
Commission of Australia would prima facie govern the 
relationship. I have inspected Print No. E8932 which 
details the latest roping-in awards to the Horse Training 
1976-1982 Award which are held in the Registry of this 
Commission and I cannot identify I.S. and K.A. Brown 
as being a named Respondent. 

I note that members of the Australian Trainers 
Association are bound as Respondents to the award but 
I accept the evidence of Miss Steele that on enquiries 
she made with the Western Australian Turf Club the 
Respondent is neither a registered trainer nor a member 
of the Australian Trainers Association, On that basis, 
that being the only information before me, I find that I 
have jurisdiction to deal with the matter. 

That then establishes that the contract would be a 
contract in the terms specified in the award. The award 
is published in Print C6653, an award issued by Brack 
C. in April 1982 and I have had regard for that award 
when examining the entitlements that the Applicant 
may be eligible for. 

She says in her evidence that she was entitled in the 
last week of employment to payment of $247.20, and 
that she was entitled to overtime at $6.20 per hour. I have 
had regard to Clause 15 of the award in paragraph (a) 
which provides that overtime worked in excess of 
ordinary hours shall be paid at the rate of time and a 
half for the first three hours and double time thereafter, 
I have assumed on the evidence that the overtime was 
worked over a period and therefore have applied the 
time and a half factor in a calculation of overtime. That 
produces a sum of $55.80. 

The Applicant also claims that she is entitled to 
payment of a sum of money which she described, and 
which is described in the schedule to the agreement. 
Exhibit SI, as an allowance. I take that to be the 
allowance specified in Clause 8.—Special Allowance, 
of the award which provides for compensation for 
unusual daily and weekly spread of hours. 

She says, and I accept her evidence, that she was not 
paid for a period of four weeks the said allowance at a 
rate of $14.10 and I calculate that to be $56.40. This is a 
total sum of $359.40 against which the Applicant admits 
a payment of $50.00 has been made. 

I also must apply all of the document. The document 
in Clause 6.—Contract of Employment, in paragraph 
(d) provides: 

Employment shall be terminated by a week's 
notice on either side given at any time during the 
week or by the payment or forfeiture of a week's 
wages as the case may be. 

That shall not affect the right of the employer to 
dismiss an employee without notice for 
malingering, inefficiency, neglect of duty or 
misconduct and in such cases wages shall be paid 
up until the time of dismissal only. 

The clause goes on to provide that "where an 
employee is given or has been given notice aforesaid he 
shall continue to work in his employment until the date 
of expiration of notice". It is not necessary to quote any 
more of the award. 

Under section 29(b)(ii) the duty of the Commission is 
a judicial one and that is to discover the terms of the 
contract and apply the terms of the contract to an 
application made. 
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It is clear to me that the Applicant should have given 
and was required to give a week's notice or suffer 
forfeiture of a week's wages. She, on her own evidence, 
did not do that. 

There is further emphasis given to the need to serve 
notice by the clause itself which provides that where 
notice has been given the employee giving the notice 
shall continue to work until the date of expiration of 
such notice. 

Therefore, in assessing the contractual benefit that is 
available to the Applicant in this case I must deduct a 
week's wages of $247.20. In the final sum that produces 
an amount of $62.20 being owed to the Applicant, and 
an Order for payment of that amount will now issue. 

Appearances: Miss M.B. Steele. the Applicant, 
appeared on her own behalf. 

No appearance by the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Claim for 

Contractual Entitlements. 
Melanie Bretta Steele 

and 
I.S. and K.A. Brown. 

No. 142 of 1989. 
Stablehand Horse Training 

COMMISSIONER J.F. GREGOR. 
14th day of June 1989. 

Order. 
HAVING heard the Applicant on her own behalf and 
there being no appearance by the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979. hereby 
orders— 

That the Respondent pay to the Applicant, 
within 14 days of the date herein, the sum of $62.20 
in full and final settlement of this matter. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bruce Evan Thomas 

and 
Plaisir Poultry Pty Ltd. 

No. 531 of 1988. 
COMMISSIONER J.F. GREGOR. 

14th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion 

of proceedings as edited by the Commissioner.) 
THE COMMISSIONER: This application is made by 
Mr Bruce Evan Thomas. It was filed in the Registry on 
31 March 1989. He alleges by the claim that he entered 
into a contract of employment with Plaisir Poultry Pty 
Ltd, the Respondent in this matter. 

The Applicant claims that employment started some 
time during March 1987 and finished in March 1989. 
He is not precisely sure of the date upon which the 

contract came to an end. He does not know whether he 
completed a full term of service in the second year or 
not. 

He said in evidence that he had been employed 
following discussions with the Manager and that 
arrangements had been made for a payment which 
included wages of the sum of $300 a week. There were 
other allowances as well, plus benefits such as the 
provision of housing and electricity. 

In particular he says there was a benefit for four 
weeks annual leave. At no time in his evidence did he 
claim that the four weeks annual leave was subject to 
any arrangements which would allow it to be taken on a 
pro rata basis. He said that as far as he was aware he 
could take the leave whenever he could fit it in. He was 
able to fit in two weeks in the first year and apparently 
none in the second year. 

Under cross-examination from Mr Williams, who 
appeared on behalf of the Respondent, the Applicant 
agreed that he assumed that he would have a right to 
take leave on a pro rata basis and that he proceeded with 
his claim on that basis. But he also accepted, quite 
honestly, and to his credit, that there was never any 
express term in the contract which would allow for 
payment. 

He also indicated though, that he believes it was an 
acceptable proposition that whenever anyone obtained 
a job and it involved annual leave that they would be 
paid any annual leave not used at the end of that job. 

I suppose that, in one sense, is an argument for an 
implied term of contract. The jurisdiction of the 
Commission when acting under section 29(b)(ii) has 
been well and truly established. It is clear that the 
Commission can only make an order under section 
29(b)(ii) in respect of the terms of a contract made 
between the parties. For a term of contract to be implied, 
the provision of the term itself must be required to give 
business efficacy to the contract. That is not a situation 
which would appear to be applicable in this case and I 
cannot accept the argument for pro rata annual leave. 

If there is no implied term of contract, and the 
Applicant admits that there was no express term, then 
there is nothing upon which the Commission can base 
an order. Whether the arrangement was fair or not is not 
an issue which at this time can be canvassed by the 
Commission. Its duty is to make a finding upon the 
contract itself. 

I must add before I finish that this is a matter, the 
nature of which I have commented on before, when 
persons come before this tribunal who are not 
represented and seek to have the Commission apply 
what are sometimes complex areas of law to a claim. 

It is not for the Commission to be an advocate for a 
party. It is the Commission's duty to determine the 
application on the material which is put before it. 
Notwithstanding that I have extended to Mr Thomas 
such assistance as could be reasonably given and 
notwithstanding that he is still unable to convince me 
that there was a term of contract as alleged by him in his 
application. That means that the application must be 
dismissed. It will be and an Order to that effect will 
issue. 

Appearances: The Applicant appeared on his own 
behalf. 

Mr Williams appeared on behalf of the 
Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii).—Claim for Contractual Benefits. 

Bruce Evan Thomas 
and 

Plaisir Poultry Pty Ltd. 
No. 531 of 1988. 

COMMISSIONER J.F. GREGOR. 
14th day of June 1989. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr Williams on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 
Deirdre Whiting 

and 
Fundraising Management Consultants 

Pty Limited. 
No. 412 of 1988. 

Consultant Fundraising Consultancy 
COMMISSIONER R.N. GEORGE. 

7th day of June 1989. 

Contract of employment — claim for payment in lieu of 
notice — determination that notice on implied 
term of the contract — claim granted. 

Reasons for Decision. 
THE COMMISSIONER: This is an application 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979 by Ms Deirdre Whiting against Fundraising 
Management Consultants Pty Ltd, hereinafter referred 
to as the respondent company. The claim, as set out in 
the Statement to the Notice of Application, is for the 
payment of four weeks' salary amounting to $2 280, 
being salary to which Ms Whiting says she would have 
been entitled had notice of her resignation been 
allowed to run its course. This was amended at the 
commencement of proceedings before the Commission 
to a claim for payment of two weeks' pay in lieu of notice 
on the termination of her employment by the 
respondent company. 

The facts as explained by Ms Whiting in her 
submissions are that she was employed by the 
respondent company on a permanent full-time basis at 
an annual salary of $28 000 per annum. Consistent with 
the arrangement for other staff employed by the 
respondent company, salary was paid fortnightly and 
included payment for public holidays. On 22 April 
1988, Ms Whiting gave notice of resignation in a form 
which did not specify a date on which it was to have 
effect. It was submitted, however, that it had been 
understood that the notice period was to correspond 
with the completion of specific duties being performed 
at the time, which was to be about the middle of June 
(transcript p. 3). This was said by Ms Whiting to have 
been accepted by the principal of the respondent 
company, Ms Janice Yerkovich. 

It was further submitted by Ms Whiting that on the 
morning of 10 May 1988, shortly after arriving at work, 
her services were terminated by Ms Yerkovich without 
notice or payment in lieu thereof. The only payment 
received by Ms Whiting on termination was salary up to 
the close of business on 9 May 1988, being her last full 
day of work. 

In support of her submissions, Ms Whiting called 
evidence from Ms Julie Helen Strawson who read the 
following statement into transcript — 

This is to certify that I, Julie Helen Strawson, was 
employed by Jane Yerkovich of Fundraising 
Management Consultants in the capacity of 
personal assistant/secretary. As such it was my 
duty to draw up the wages fortnightly and keep the 
wages book up to date. 

Deirdre Whiting was employed by Fundraising 
Management Consultants on a permanent basis. I 
was advised by Jane Yerkovich that her salary was 
$28 000 per annum and she was paid on a 
fortnightly basis with the rest of the permanent 
staff. She was also to be paid public holidays and 
holiday pay. 

Being employed in the capacity that I was I was 
also aware of upcoming contracts and the general 
workload distribution and was aware that Jane 
Yerkovich had a couple of long-term contracts for 
Miss Whiting to work on. (Transcript p 4) 

Under cross-examination Ms Strawson indicated 
that she herself had left the respondent company 
towards the end of April 1988 at a time when there was 
considerable animosity and ill feeling "mainly towards 
Jan Yerkovich from all the employees who were there" 
(transcript p. 6). 

Ms Strawson provided details of the work on which 
Ms Whiting had been engaged at the time of her 
appointment and the work both current and 
anticipated at the time of her termination. In response 
to specific questions concerning the basis of Ms 
Whiting's employment and the relevance of projects 
being undertaken by the respondent company to that 
employment. Ms Strawson gave the following 
responses — 

Q. It is important that you are very clear here as to 
whether the employment was on an ongoing 
basis or whether it was tied to the availability 
of work through specific projects that became 
due from time to time? 

A. When the Flying Angel Club finished there 
was a lot of ongoing work that Deirdre was 
working on at that time which had nothing to 
do with the Flying Angel Club, and the 
ongoing work she was working on was not tied, 
in any way, to the Flying Angel Club. 

Q. No, but was it tied to those projects? I want to 
be sure that I didn't miss what you said earlier 
and I want to be sure whether you are saying 
that her engagement with the company was 
tied to work that became available from time 
to time as opposed to an appointment which 
was going to be ongoing irrespective of 
projects that became available? 

A. I think it was tied to projects that were coming 
up from time to time, and we had a lot of work 
that we had coming up and we needed 
consultants to work on those projects. One of 
them was the Slow Learning Children's Club 
which Deirdre was given. Another ongoing 
client was Wesley College, which wasn't 
contracted on a project basis, it was an 
ongoing job, and that job was also handed to 
Deirdre. 

(Transcript p. 8.) 
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Ms Strawson also confirmed that there was no written 
contract which set out the terms of Ms Whiting's 
employment. 

For the respondent company it was submitted that at 
all times Ms Whiting was employed on a casual basis 
and that understanding had been made clear to her 
from the commencement of her employment. It was 
further submitted that there existed "a contractual 
agreement between the parties for part-time 
employment which could be terminated without notice 
and was, in fact, done so" (transcript p. 9). This was 
borne out it was submitted, by the Statement attached 
to the Notice of Application filed with the Commission 
in which the basis of employment is described by Ms 
Whiting as being "full-time while work is available" (my 
emphasis). 

In support of this submission, Ms Yerkovich gave 
evidence that she had employed Ms Whiting 
commencing on 1 March 1988 to work on the Flying 
Angel Club capital fund raising campaign in place of 
another employee, Mr Joynes, who had left suddenly 
due to illness. That employee had been described by Ms 
Strawson in her evidence as a "casual" employee. It was 
confirmed by Ms Yerkovich, however, that Mr Joynes 
had been made permanent some three or four months 
after his commencement. 

Ms Whiting had previously worked for Ms Yerkovich 
in fund raising for three to four weeks in 1986 at a salary 
of $600 per week which was calculated on the basis of a 
negotiated annual figure of $31 000. That employment 
was said by Ms Yerkovich to have been on a similar 
casual basis to that applying to Ms Whiting's most 
recent employment. There was no evidence to indicate 
whether the employment of Ms Whiting in 1986 was 
ended by notice from either side, only that it ended 
amicably. 

Work on the Flying Angel Club campaign had 
progressed satisfactorily under Ms Whiting's control 
until the Flying Angel Club, by letter dated 20 April 
1988, notified that it had decided not to continue with 
the current campaign. The letter stated that it was hoped 
to review the situation later in the year (Exhibit A). 
Subsequent to this, according to Ms Yerkovich. Ms 
Whiting continued to work in a "fill in" capacity. Ms 
Yerkovich denied that any of the work given to Ms 
Whiting following the deferral of the Flying Angel Club 
campaign was ongoing work which would have 
enabled a permanent position to be established for 
her. 

On the evidence of both Ms Yerkovich and Ms 
Whiting there was a level of animosity within the 
company about this time, attributed substantially to the 
then existing staffing arrangements, which resulted in a 
restructuring of the staff establishment. As a 
consequence the majority of the existing employees 
were replaced in one way or another and the 
composition of the staff altered from being all female in 
number to being half male and half female in number. 
The total staff establishment increased by one to seven 
plus "casuals" who were called upon as and when 
required. The use of "casuals", according to Ms 
Yerkovich, had been, and continues to be, a regular 
feature in the operation of her business. 

The evidence of Ms Yerkovich is that Ms Whiting was 
terminated (or her resignation given effect) because 
there was no ongoing work for her and her continued 
employment was dependent upon projectrs to which 
she could be allocated. The work that was available was 
described by Ms Yerkovich by reference to the 
company's time sheets to include "Scitech, Slow 
Learning Children's Group, Flying Angel Club, 
Fundraising Management Consultants and Perth 
College" (transcript p. 19). Ms Yerkovich's view of Ms 
Whiting's role at the time is summarised at page 20 of 

the transcript where she said "I mean, I didn't need her 
for any of the current assignments but it was going to be 
of a help to me if we could have finished the situation 
with me shifting into the office. We were busy at that 
time and I needed a distraction like moving into a new 
office like I needed a hole in the head". 

Ms Yerkovich confirmed that oan 22 April 1988 Ms 
Whiting had given her notice of resignation. That notice 
was said by her to have been given in a fairly "heated 
situation" (transcript p. 20) although under cross- 
examination Ms Yerkovich admitted that there was in 
fact no friction between herself and Ms Whiting on that 
day (transcript p. 28). It was also confirmed that no 
specific date of resignation was indicated at the time 
notice was given and Ms Yerkovich had made no 
attempt to clarify the situation in that regard. To quote 
Ms Yerkovich "... I just understood what my situation 
was — that she was leaving. As I saw it, she was going to 
leave when she felt good and ready" (transcript p. 20). 

On the morning of 10 May 1988 when she actually 
terminated Ms Whiting's employment. Ms Yerkovich 
says that she gave instructions in front of Ms Whiting 
that her pay be made up only for time worked to 9 May 
1988. It was further said that Ms Whiting did not 
complain about this at the time and there was no 
indication of any concern about the payment made 
until a Notice of Application claiming a denial of 
contractual entitlements was received later that day. 

I must say at this point that I have some difficulty in 
this matter discerning the true facts. Ms Whiting said 
little by way of submission and her case rests solely on 
the evidence of Ms Strawson. As for Ms Yerkovich. I 
found her evidence on a number of occasions to be 
contradictory and under cross-examination she gave 
the appearance of being evasive. In addition, the 
leading during examination in chief by her agent in the 
proceedings was so blatant as to significantly reduce the 
credibility of her evidence. 

In the circumstances I find the only credible evidence 
to be that given by Ms Strawson. The crux of that 
evidence is that Ms Whiting was employed on a 
permanent basis at an annual salary of $28 000 which 
was paid fortnightly. In addition, she was to be paid for 
public holidays and holiday pay. This does not indicate 
casual employment. Her employment was linked to the 
availability of projects and the question of notice 
periods was never an issue discussed between the 
parties. 

The evidence also indicates that at the time of Ms 
Whiting's dismissal there was work available and that 
the availability of that work was such that by July it had 
been necessary for Ms Yerkovich to increase her staff. 
When asked under cross-examination whether Ms 
Whiting was solely employed for the Flying Angel Club 
job Ms Yerkovich replied "at that time, yes" (transcript 
p. 7). However, an examination of all of the evidence 
relating to this question does not lead me to conclude 
that Ms Whiting's employment was solely related to 
that campaign. 

As to the notice of resignation given by Ms Whiting, I 
am of the view that notice in the form given signified an 
intention that was tied to the timeframe which related to 
the work requirements of the respondent company at 
that time. There had been no requirement on Ms 
Whiting to specify a date on which her services were to 
end and by her silence Ms Yerkovich could be said to 
have accepted the open ended nature of the notice. 

Given the above, the resolution of the matter turns, in 
my view, upon whether the requirement to give notice of 
termination is a term to be implied from the contract of 
employment and from the actions of the parties. If it is 
concluded, as I have in the circumstances of this case, 
that the contract of employment was not for a fixed term 
and there is no specific provision relating to notice to 
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terminate that contract, there is an entitlement to 
reasonable notice. What is reasonable notice is 
dependent upon all. of the circumstances of the 
employment relationship. This includes, but is not 
confined to, the nature and status of the employment, 
the salary and frequency at which the salary is paid, 
length of service, industry custom and the convenience 
of the employer [see Richardson v. Koefod (1969) 3 All 
ER 1264; Adam v. Union Cinemas Ltd (1939) 3 All ER 
136, 142], 

In the case of Ms Whiting, she was employed at an 
annual salary of $28 000 per annum which was paid 
fortnightly. There is no evidence before me as to what 
industry custom might be concerning the required 
period for notice of termination or whether in fact such 
a custom exists. Ms Whiting's employment was for a 
relatively short period of time and she had submitted on 
22 April 1988 notice of resignation to take effect which 
was confirmed "... a couple of weeks later... to be the 
middle of June" (transcript p. 3). Ms Yerkovich 
admitted there was never any date specified and that in 
the end she had effected the termination on 9 May 1988. 
It is apparent from the evidence that this was to suit Ms 
Yerkovich's convenience in moving to restructure her 
business. 

If there is any guide to be obtained from the material 
before the Commission as to the proper period of notice 
to be implied from the contract it can be best 
ascertained from Ms Yerkovich's actions in respect of 
another employee of the respondent company, Ms 
B.Fussell, who was also terminated about the same time 
as Ms Whiting. On Ms Yerkovich's own evidence, Ms 
Fussell had tendered her resignation to take effect from 
the completion of a project she was then working on 
and this had been accepted. However, before that work 
was completed Ms Yerkovich terminated her 
employment with payment of two weeks' salary in lieu 
of notice and holiday pay (transcript pp. 26/27). 
Although the full circumstances of Ms Fussell's 
employment were not placed before the Commission, it 
was indicated that she was employed on a salary of 
$34 000 per annum in what Ms Whiting regarded as a 
"permanent position", albeit that her work involved 
consulting on contracts that became available. 

Having regard for all of the material before the 
Commission and for the reasons stated above, I have 
formed the view that Ms Whiting was entitled to receive 
notice of termination of her employment or payment in 
lieu thereof and that the proper period of such notice to 
be implied from the contract and the actions of the 
parties is two weeks. An Order will issue for the payment 
to Ms Whiting of two weeks' salary in lieu of notice. 

Appearances: The applicant on her own behalf. 
Mr R.A. Hacking (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 
Deirdre Whiting 

and 
Fundraising Management Consultants 

Pty Limited. 
No. 412 of 1988. 

Consultants Fundraising Consultancy 
COMMISSIONER R.N. GEORGE. 

21st day of June 1989. 

69 W.A.I.G. 

Order. 
HAVING heard the applicant on her own behalf and 
Mr R.A. Hacking (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent company pay to Ms Dierdre 
Whiting an amount equal to two weeks' salary in 
lieu of notice within 21 days hereof. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and 

Electrical Trades Union of Workers 
of Australia (Western Australian Branch). Perth 

and 
Electric Power Transmission and Others. 

No. C649 of 1988. 
METAL AND ELECTRICAL TRADES 

(PINJARRA AND KWINANA ALUMINA 
REFINERIES AND THE HUNTLEY. DEL PARK 

AND JARRAHDALE. MINE SITES) 
CONSTRUCTION ORDER No. C 162(2) of 1985. 

Various Construction 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16th day of June 1989. 

Interim Order. 
WHEREAS pursuant to section 44 of the Act an 
application was lodged in the Commission; whereas on 
the 16th day of June 1988 a conference was held by the 
Commission pursuant to section 44 of the Act; and 
whereas it was demonstrated that a dispute has existed 
for some time in support of the Unions' claims. Now 
therefore, the Commission hereby orders that Clause 
5.—Travelling Allowance of the Metal and Electrical 
Trades (Pinjarra and Kwinana Alumina Refineries and 
the Huntley, Del Park and Jarrahdale Mine Sites) 
Construction Order No. C162(2) of 1985 be varied as per 
the attached Schedule and that this Order shall have 
effect from the 20th day of June 1988. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 5.—Travelling Allowance: In this clause make 

the following amendments: 
(5) (a) Delete $6.50 and insert $7.60. 
(5) (b) (i) Delete $12.80 and insert $15.00. 

(ii) Delete $17.05 and insert $20.00. 
(iii) Delete $21.10 and insert $24,70. 

(5) (c) Delete $21.10 and insert $24.70. 
Delete $29.70 and insert $34.80. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C323 of 1989 
In the matter of 

the Industrial Relations Act 1979 and 
in the matter of a conference held 

pursuant to section 44 of the said Act 
between the Fremantle Port Authority 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
The Australasian Society of Engineers, Moulders 

and Foundry Workers Industrial Union of Workers. 
Western Australian Branch 

The Australian Workers' Union 
West Australian Branch, Industrial Union of Workers 

The Construction, Mining and Energy Workers' 
Union of Australia 

The Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 

The Seamen's Union of Australia 
West Australian Branch 

The Operative Painters' and Decorators' 
West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch. 

Industrial Union of Workers. 

WHEREAS a conference was held in Perth on the 18th 
day of May 1989 pursuant to section 44 of the Industrial 
Relations Act 1979 and whereas, agreement was 
reached between the parties at the said conference; now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission 
being satisfied that the terms of the agreement conform 
with the Principles enunciated by a Commission in 
Court Session in General Order Matter No. 730 of 1988 
and pursuant to the powers conferred under the said 
Act, do hereby publish a memorandum of the terms of 
the agreement as it affects the AWU Government 
Harbour Construction and Maintenance Award No. 
24A of 1965 as varied the Building Trades (Fremantle 
Port Authority) Award No. 3IB of 1966 as varied, the 
Engineering Trades (Fremantle Port Authority) Award 
No. 42 and 48 of 1968 as varied and the Ship Painters' 
and Dockers' Award No. 29 of 1960 as varied. 

Dated at Perth this 18th day of May 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the AWU 

Government Harbour Construction and Maintenance 
Agreement No. 24A of 1965 as varied the Building 
Trades (Fremantle Port Authority) Award No. 3IB of 
1966 as varied, the Engineering Trades (Fremantle Port 
Authority) Award No. 42 and 48 of 1968 as varied and 
the Ship Painters' and Dockers' Award No. 29 of 1960 as 
varied but in substitution for any special rates and 
provisions prescribed in those awards for dirt money, 
confined space money, height money and the like 

1. Where an employee of the Fremantle Port 
Authority cuts or otherwise handles asbestos 
sheeting he/she shall be paid an allowance of 
$1.07 per hour. 

2. Where an employee of the Fremantle Port 
Authority is required to work in confined 
spaces to remove asbestos lagging or 
insulation, to scrape paint from asbestos 

sheeting or handle recently disturbed broken 
asbestos sheeting he/she shall be paid an 
allowance of $ 1.72 per hour. 

3. The allowances prescribed in items 1 and 2 of 
this Memorandum ofTerms of Agreement are 
not cumulative. 

4. Where an employee of the Fremantle Port 
Authority is required to wear protective 
equipment which utilises forced air supply an 
allowance of $1.00 per hour shall be paid in 
addition to the appropriate allowances 
payable under item 1 or 2 of this 
Memorandum of Term of Agreement. 

5. The provisions of this Memorandum of 
Agreement shall have effect on and from the 
19th day of May 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Transfield Pty Ltd (WA Division) 
United Construction Pty Ltd 

Kilpatrick Green Pty Ltd 
McKee Engineering Pty Ltd 

Devaugh 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

The Construction. Mining and Energy Workers' 
Union of Australia, Western Australian Branch 
The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch. 

No. C244 of 1989. 
Various Occupations Construction 

COMMISSIONER R.N. GEORGE. 
12th day of April 1989. 

Order. 
WHEREAS the Commission has been informed by the 
applicant employers of industrial action being taken by 
employees engaged in work at what is known as the 
Barrack Silicon Construction Project in support of 
claims for a payment which seeks at least parity with the 
severance payment achieved at the SCM Chemicals 
Construction project at Kemerton Western Australia 
and a noxious fumes allowance of 41 cents per hour; 
and whereas details have been provided to the 
Commission concerning action taken by all or some of 
the employees on site on the following dates — 28 
February, 16 March. 17 March, 29 March, 30 March, 31 
March, 3 April, 4 April, 7 April and from 11 April 1989 
for an indefinite period; and whereas at a conference 
held before the Commission on 31 March 1989 the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia undertook to investigate the 
behaviour of its members; and whereas a further 
conference was held on 4 April 1989 to deal with an 
application for shortened time for answers to an 
Application by Transfield Pty Ltd (WA Division) for an 
Order having the effect of varying specified provisions 
of the Metal Trades (General) Award No. 13 of 1965, the 
Engine Drivers (Building and Steel) Award No. 20 of 
1973 and the Order of the Western Australian Industrial 
Relations Commission in Matter No. CR1333 of 1988 as 
they apply to the work undertaken by Transfield Pty Ltd 
(WA Division) on construction work at the Barrack 
Silicon project at Kemerton Western Australia; and 
whereas at the conference held on 4 April 1989 the 
Commission canvassed the issues in dispute and 



allowed time for the respondent unions to conduct a site 
meeting involving all employees on site on 5 April 1989 
and to attend a meeting on 6 April 1989 between the 
applicant employer and the unions covering its 
employees on site in an attempt to resolve the dispute; 
and whereas a further conference was held before the 
Commission on 10 April 1989 during which the 
Commission was informed that industrial action was 
continuing in a way that caused maximum disruption 
to the project while at the same time preserving all or 
some of the remuneration of employees involved in the 
industrial campaign; and whereas during the course of 
these conferences the attention of the parties was 
directed by the Commission to the decision of the Full 
Bench of the Australian Industrial Relations 
Commission issued on 22 March 1989 (Print H7465) 
concerning termination, change and redundancy 
(including severance pay) in the building, metal and 
civil construction industries; and whereas the parties 
were further informed that the question of severance 
pay for employees under Federal building, metal and 
civil construction awards has already been heard and 
determined by the Full Bench of the Australian 
Industrial Relations Commission and that there is 
nothing to prevent the State registered unions from 
proceeding with claims on the same issue before the 
Western Australian Industrial Relations Commission; 
and whereas the Commission was informed by the 
respondent unions that the decision of the Australian 
Industrial Relations Commission provided no 
assistance in satisfying the expectations of their 
members on site in respect to severance pay; and 
whereas a detailed Recommendation was issued by the 
Commission on 10 April 1989 with a direction to the 
parties that it be issued to all employees on site on 
Tuesday. 11 April 1989; and whereas that 
Recommendation required inter alia that — 

(a) the site Unions through their officers or 
members cease all industrial action 
forthwith; 
all employees on site work in accordance with 
their awards and with the proper and accepted 
employment practices on construction sites; 
the parties co-operate to have any outstanding 
claims in dispute referred to the Industrial 
Relations Commission for hearing and 
determination; 

and whereas at a general meeting of employees on site 
on 11 April 1989 the meeting on site endorsed a 
resolution which resulted in an indefinite stopage of 
work until their demands for severance pay, in one form 
or another, is satisfied; and whereas the parties have 
acknowledged that the claim for severance pay is in 
conflict with the relevant awards, with commitments 
given in return for general wage increases and with the 
Wage Fixing Principles generally; now therefore the 
Commission, having regard for the public interest and 
the interests of the parties directly involved and to 
prevent any further deterioration of industrial relations 
in respect of the matters in question hereby orders in 
accordance with the provisions of the Industrial 
Relations Act 1979 that — 

(1) the Respondents, the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch and the Australian 
Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 
(hereinafter referred to as the Unions), 
through their officers or members or any of 
them are to cease any industrial action, 
including but not limited to bans, limitations 
or strikes, affecting the employers party to this 

Order as soon as may be possible hereafter, 
but in any event no later than 12 noon on 
Monday. 17 April 1989. 

(2) the unions, through their officers or members 
or any of them, shall not engage in any 
industrial action after 12 noon on Monday. 17 
April 1989 and employees of the applicant 
employers who are employed pursuant to the 
Metal Trades (General) Award No. 13 of 1965. 
the Building Trades (Construction) Award 
No. 14 of 1978 and the Engine Drivers 
(Building and Steel Construction) Award No. 
20 of 1973 shall continue to work in 
accordance with their contracts of service. 

(3) the unions through their officers shall bring to 
the attention of all employees involved in 
industrial action at the Barrack Silicon project 
Kemerton, Western Australia, who are 
employed pursuant to the Awards mentioned 
in Clause (2) above, using all the usual and 
reasonable means of communication 
available to them, that the unions and their 
members are subject to the jurisdiction of the 
Commission pursuant to the Industrial 
Relations Act and that failure to comply with 
this Order can result in:— 

(a) enforcement proceedings against 
the Organisation; and/or 

(b) penalties imposed by the Full 
Bench of the Commission; and/ 
or 

(c) deregistration proceedings; and/ 
or 

(d) cancellation or suspension of 
Award benefits. 

(4) the applicant employers are to give 
whatever assistance may be necessary or 
reasonable to the officers of the unions to 
aid them in complying with Clause (3) of 
this Order and in any event if substantial 
compliance does not occur the employer 
shall bring the matters encompassed in 
Clause (3) to the attention of employees 
who may not have received 
communication from the unions. 

(5) The parties co-operate to have any 
outstanding claims in dispute referred to 
the Industrial Relations Commission for 
hearing and determination. 

(6) Liberty is reserved to the parties on the 
giving of 24 hours' notice, or such other 
notice as is accepted by the Commission, 
to make application to vary or cancel the 
terms of this Order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

(b) 

(c) 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Transfield Pty Ltd (WA Division) 
United Construction Pty Ltd 

Kilpatrick Green Pty Ltd 
McKee Engineering Pty Ltd 

Devaugh 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 
The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch. 

No. C244(A) of 1989. 
Various Occupations Construction 

COMMISSIONER R.N. GEORGE. 
27th day of April 1989. 

Order. 
WHEREAS on 12 April 1988 the Commission issued 
Order No. C244 of 1989 in relation to industrial action 
being taken by employees engaged in work at what is 
known as the Barrack Silicon Construction Project; 
and whereas Order No. C244 of 1989 required, inter aha. 
that the unions, through their officers or members or 
any of them, shall not engage in any industrial action 
after 12 noon on Monday, 17 April 1989 and employees 
of the applicant employers who are employed pursuant 
to the Metal Trades (General) Award No. 13 of 1965, the 
Building Trades (Construction) Award No. 14 of 1978 
and the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 shall continue to 
work in accordance with their contracts of service; and 
whereas the Commission has been informed that none 
of the employees subject to Order No. C244 of 1989 have 
returned to work as required by that Order; now 
therefore the Commission, having regard for the public 
interest and the interests of the parties directly involved 
and to prevent any further deterioration of industrial 
relations in respect of the matters in question hereby 
orders in accordance with the provisions of the 
Industrial Relations Act 1979 that — 

(1) the Respondents, the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch and the Australian 
Builders' Labourers' Federated Union of 
Workers, Western Australian Branch, and 
their officials shall forthwith take all 
necessary steps to — 

(a) Inform all of their members employed 
on the Barrack Silicon Project, 
Kemerton, Western Australia — 

(i) that each and every member is 
required pursuant to the terms 
of the Order of the Commission 
issued on 12 April 1989 to 
immediately return to work and 
their failure to do so places them 
and their union in continuing 
breach of that Order; and 

(ii) any motions previously passed 
by them to engage in industrial 
action of any kind does not 
avoid the obligation imposed on 
them and their union by the 
Order of this Commission dated 
12 April 1989 which required 

that all industrial action cease 
by noon Monday, 17 April 1989, 
or by this Order. 

(b) Advise all their members employed on 
the Barrack Silicon Project, Kemerton, 
Western Australia, in the clearest terms, 
to return to work forthwith. 

(2) A general meeting of employees is not a pre- 
condition to compliance with Clause (1) of 
this Order. 

(3) Each employee of the applicant employers, 
the subject of this Order, who is, or who is 
eligible to a member of the Amalgamated 
Metal Workers and Shipwrights Union of 
Western Australia; the Construction, Mining 
and Eenergy Workers' Union of Australia, 
Western Australian Branch and the 
Australian Builders' Labourers' Federated 
Union of Workers, Western Australian 
Branch shall return to work no later than 7.00 
a.m. on Monday, 1 May 1989. Those 
employees not attending work at that time will 
be deemed to have abandoned their 
employment. 

The only absence from the 
recommencement of work no later than 7.00 
a.m. on Monday, 1 May 1989 which may 
excuse an individual employee from having 
been deemed to have abandoned employment 
will be that for which there is good reason 
acceptable to the employer. Any dispute as to 
what is an acceptable reason in a particular 
case which is unable to be resolved through 
normal dispute settlement procedures is to be 
referred to the Western Australian Industrial 
Relations Commission for determination. 

(4) This Order is to be read in conjunction with 
Order No. C244 of 1989. 

(5) The applicant employers are to give whatever 
assistance may be necessary or reasonable to 
the officers of the unions to aid them in 
complying with Clause (1) of this Order and in 
any event if substantial compliance does not 
occur the employer shall bring the matters 
encompassed in this Order to the attention of 
their employees. 

(6) Liberty is reserved to the parties on the giving 
of 24 hours' notice, or such other notice as is 
accepted by the Commission, to make 
application to vary or cancel the terms of this 
Order. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance and Conditions. 
Westside Siapem Joint Venture and Others 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. C76 of 1989. 

Various Construction 
COMMISSIONER A.R. BEECH. 

31 st day of May 1989. 

Order. 
WHEREAS the Commission convened a conference of 
the parties on the 6th. 9th and 14th days of February 
1989 in relation to the work being performed by the 
applicants in connection with the Cooljarloo Mineral 
Sands Project at Cataby; and whereas inspections were 
undertaken on the 28th day of February 1989, followed 
by conferences on the 8th and 14th days of March 1989; 
and whereas the parties have reached an agreement that 
is reflected in the terms of the attached Order; and 
whereas the agreement has been reached on the 
understanding that no further claims relating to money 
matters shall be made for the life of the project; now 
therefore, I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979 and being satisfied that the agreement conforms 
with the principles of wage fixation and set down in the 
decision of the Commission in Court Session in the 
1989 State Wage Case do hereby make the following 
Order:— 

1. The terms of the attached Schedule shall be 
binding upon the parties named in this 
matter. 

2. This Order shall operate from the 24th day of 
January 1989 and continue until the 
completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Building Metal and 
Electrical Trades (Cooljarloo Project — Cooljarloo 
Site) Construction Order 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term and Operation. 
4. General Conditions of Employment. 
5. Boots and Boot Allowance. 
6. Clothing. 
7. Weekend Return Home. 
8. Site Allowance. 

Schedule A — Employers Bound. 
Schedule B — Respondent Unions. 

3.—Term and Operation. 
This Order shall apply to the Respondents listed 

in Schedule A hereto, and to their employees whose 
employment is governed by any of the following 
Awards; 

— Building Trades (Construction) Award No. 
R14 of 1978; 

— Earthmoving and Construction Award No. 10 
of 1963; 

— Electrical Contracting Industry Award R22 of 
1978; 

— Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973; 

— Metal Trades (General) Award Part II No. 13 
of 1965. 

and who are employed on the Cooljarloo Mineral 
Sands Project site at Cooljarloo, near Cataby and shall 
remain in force for the duration of construction work at 
that site. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and 

conditions of each employee shall be as prescribed in 
the award governing his employment provided 
however that where the provisions of such award are 
inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Boots and Boot Allowance. 
(1) Each employee on commencing employment on 

site shall be provided with one pair of safety boots free 
of charge. 

(2) Except for employees engaged under the 
provisions of the Electrical Contracting Industry No. 
R22 of 1978 Award who receive payment in accordance 
with Clause 6—Safety Footwear of that award, 
employees covered by this Order shall be paid six cents 
per hour for each hour worked for the maintenance of 
safety footwear. 

(3) It is a condition of employment that workers wear 
and maintain in good condition their safety footwear. 

6.—Clothing. 
(1) Any employee who has completed two weeks' 

employment on site prior to 1 May 1989, and continues 
to work on site after 1 May 1989, or any employee who 
completes two weeks'employment between 1 May 1989 
and 3 October 1989. shall be supplied with one 
Tasmanian bluey jacket by his employer. 

(2) Any employee who has completed two weeks' 
employment on the site shall be issued with a T-shirt by 
their employer. 

(3) Welders and boilermakers who complete two 
weeks' service on the site shall be issued with two pairs 
of overalls by their employer. 

7.—Weekend Return Home. 
In lieu of the allowance payable for weekend return 

travel in the distant work clauses of the Awards listed in 
Clause 3 hereof, an employee to whom the distant work 
provisions apply shall be paid an amount of $32.00 on 
each occasion upon which he returns home at weekend, 
but only if; 

(1) he has completed two weeks' continuous 
service with the employer on the site, or, he has 
completed two weeks' continuous service with 
the employer on the site since his last weekend 
return home; 

(2) he is not required for work during the 
weekend; 

(3) he notifies the employer on the Wednesday of 
the week concerned of his intention to return 
home; 

(4) he returns to the job on the first working day 
following the weekend; and 

(5) the employer does not provide or offer to 
provide suitable transport; 

and such payment shall be deemed to compensate for a 
periodical return home at the employer's expense. 
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8.—Site Allowance, 
(1) A site allowance of $1.70 per hour, for each hour 

worked shall be paid from the commencement of work 
on site in lieu of the following Award provisions: 

(i) Building Trades (Construction) Award — 
Clause 9.—Special Rates and Provisions, 
subclauses 9(1 )(d), 9(1 )(g). 9(l)(h), 9(l)(k). 
9(l)(bb); 

(ii) Earthmoving and Construction Award — 
Clause 24; 

(iii) Electrical Contracting Industry Award — 
Clause 18 with the exception of subclauses 
18(1), 18(4). 18(9). 18(17) to 18(23) inclusive; 

(iv) Engine Drivers' (Building and Steel 
Construction) Award — Clause 24; 

(v) Metal Trades (General) Award — Clause 18 
with the exception of subclauses 18(1). 18(4), 
18(10) and to 18(24) inclusive. 

Schedule A. 
Employers Bound. 

Westside Siapem Joint Venture. 
Dom Mechanical Constructions Pty Ltd. 
John Holland Pty Ltd. 

Schedule B. 
Respondent Unions. 

Amalgamated Metal Workers and Shipwrights 
Union of Australia. 

Building Trades Association of Unions of Western 
Australia. 

The Construction. Mining and Energy Workers 
Union of Australia, WA Branch. 

Electrical Trades Union of Workers of Australia (WA 
Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Bains Harding Industries Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. C412of 1989. 
Various Construction 

COMMISSIONER R.N. GEORGE. 
26th day of May 1989. 

Order. 
WHEREAS a dispute exists between the applicant 
company and the respondent union concerning a 
breach of company safety procedures by a company 
foreman; and whereas the employees of the applicant 
company, being members of the respondent union, 
have resolved to continue strike action which 
commenced on Thursday, 18 May 1989 for an indefinite 
period; and whereas the Commission has been 
informed that the resolution is not specific in its terms 
in relation to the matter in dispute, but establishes that 
the employees shall remain in dispute until such time as 
a meeting convened at the discretion of the union 
officials and shop stewards determines otherwise; and 

whereas the facts relating to the dispute are set out in an 
agreed statement between the parties; and whereas the 
agreed statement acknowledges a breach of safety 
procedures by the foreman; and whereas it is further 
acknowledged that action has been taken against the 
foreman by the company which reflects previously 
accepted practice in relation to such breaches; and 
whereas nothing in the agreed facts or actions of the 
parties prevents or prejudices the option of an enquiry 
into the effect of the breach of procedures to determine 
whether an offence has been committed under the 
provisions of the Occupational Health. Safety and 
Welfare Act; and whereas conferences held before the 
Deputy Registrar of the Western Australian Industrial 
Relations Commission in Karrathaon 19May 1989and 
before the Commission as presently constituted in 
Perth on 23 May 1989 and 24 May 1989 failed to resolved 
the dispute; and whereas in the conference held on 24 
May 1989 the Commission issued a recommendation 
that the employees return to work in order that 
proposals developed in discussion with and accepted 
by the parties to address issues relating to the dispute, 
including whether the breach required any employee(s) 
to engage in unsafe work practices, could be put into 
effect; and whereas a meeting held by the union on 26 
May 1989 with its members rejected the Commission's 
recommendation and proposal and re-affirmed the 
earlier resolution to remain in dispute; and whereas a 
further conference before the Commission in Karratha 
on 26 May 1989 failed to achieve a resolution between 
the parties; and whereas the applicant employer sought 
an Order of the Commission in specified terms 
requiring that there be a return to work and that the 
employees of the applicant employer being members of 
the respondent union continue to work in accordance 
with their contracts of service; and whereas the 
applicant employer expressed the view that such an 
order would assist in a return to work and establish a 
basis for further conciliation and arbitration of any 
outstanding issues; and whereas it is agreed between the 
parties that the foreman found under the agreed state- 
ment of facts to be in breach of the company's safety 
procedures be temporarily removed from supervisory 
duties for a period of one week pending the outcome of 
the investigation referred to in paragraph (6)(b) below; 
now therefore the Commission, having regard for the 
public interest and the interests of the parties directly 
involved and to prevent any further deterioration of 
industrial relations in respect of the matters in question, 
hereby orders in accordance with the provisions of the 
Industrial Relations Act 1979 that — 

(1) the Respondent, the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia (hereinafter referred to as the 
Union) and its officials, including but not 
limited to Mr J. Ferguson. Mr J. Glenister and 
Mr S. Borcich. is to hold a site meeting with its 
members not later than 6.30 a.m. on Monday, 
29 May 1989 and is to cease any industrial 
action, including but not limited to bans, 
limitations or strikes, affecting the employer 
party to this Order as soon as may be possible 
hereafter, but in any event no later than 12 
noon Monday, 29 May 1989. 

(2) the union and its officials shall not engage in 
any industrial action after 12 noon Monday, 
29 May 1989 and the employees of the 
applicant employer who are employed 
pursuant to the Metal Trades (General) Award 
No. 13 of 1965, or the Thermal Insulation 
Contracting Industry Award No. 1 of 1978 and 
relevant Orders attached thereto, shall 
continue to work in accordance with their 
contracts of service. 
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(3) the parties deal with all safety disputes in 
accordance with the requirements of the 
Occupational Health, Safety and Welfare Act 
and, subject to that Act, the Halliwell Safety 
Order. 

(4) the union through its officers shall take all 
necessary steps to bring to the attention of all 
employees involved in industrial action at the 
North West Shelf Gas Project. Burrup 
Peninsula, Western Australia, who are 
employed pursuant to the Awards and Orders 
mentioned in Clause (2) above, that the union 
and its members are subject to this Order and 
to the jurisdiction of the Commission 
pursuant to the Industrial Relations Act 1979, 
and that failure to comply with this Order can 
result in:— 

(a) enforcement proceedings against the 
Organisation; and/or 

(b) penalties imposed by the Full Bench of 
the Commission; and/or 

(c) deregistration proceedings; and/or 
(d) cancellation or suspension of Award 

benefits. 

(5) the applicant employer is to give whatever 
assistance may be necessary or reasonable to 
the officers of the union to aid them in 
complying with Clause (4) of this Order and in 
any event if substantial compliance does not 
occur the employer shall bring the matters 
encompassed in Clause (4) of this Order to the 
attention of employees who may not have 
received communication from the union. 

(6) following a return to work the parties meet in 
conference before the Deputy Registrar. 
Karratha Office, or the Commission as 
necessary, to — 

(a) put in place the following proposals 
agreed between the parties in earlier 
conferences to address safety 
procedure issues raised by this 
dispute: 

(i) the parties are to jointly review 
the working at height pro- 
cedures currently in use by them 
on the North West Shelf LNG 
Construction Site and in par- 
ticular in relation to a defini- 
tion of working outside of 
handrails; 

(ii) the applicant is to ensure that all 
its applicable construction 
workforce, including wages 
employees, foremen and super- 
visors, have received within one 
week of a return to work the 
induction regarding working at 
height procedures; 

(iii) the applicant employer is to 
ensure that working at height is 
the subject of an ongoing 
awareness programme includ- 
ing, but not limited to, ensuring 
the subject is an agenda item for 
tool box meetings and safety 
committee meetings; 

(iv) the parties shall conduct joint 
site inspections on a regular 
basis for the purpose of report- 
ing back to the applicant 
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employer's senior management 
and the following should be 
invited to attend — 
• AMWSU Organiser. 
• AMWSU Company Shop 

Steward. 
• Employee Safety Officer. 
• KJR Accident Prevention 

Advisor. 
• DOSHWA Inspector. 

(b) initiate an immediate investigation 
involving the Department of 
Occupational Health, Safety and 
Welfare and the persons directly 
involved to determine whether the 
breach of safety procedures by the 
foreman required any employee(s) to 
engage in unsafe work practices; and 

(7) the parties co-operate and make available all 
necessary resources to ensure the earliest 
possible conclusion of the requirements of 
paragraph (6)(b) above; 

(8) liberty is reserved to the parties on the giving of 
24 hours' notice, or such other notice as is 
accepted by the Commission, to make 
application to vary or cancel the terms of this 
Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(6)(ba).—Demarcation. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch and 

the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of Workers. 

No. C508 of 1989. 
Various Government Railways 

COMMISSIONER O.K. SALMON. 
22nd day of June 1989. 

Order. 
WHEREAS the Western Australian Government 
Railways Commission (Westrail) has obtained an order 
for the transportation of 17 000 tonnes of steel off ship 
from Bunbury Wharf to Kwinana over a period of 12 
days and has engaged in discussions with the 
Australian Railways Union (ARU) and the Locomotive 
Engine Drivers' and Firemen's Union (LEDFCU) with 
regard to work arrangements atPicton and Bunbury for 
that purpose; and whereas Westrail has made a decision 
regarding the train arrangements that will be used for 
the purpose of transporting the steel and the ARU 
objects to these arrangements believing them to be 
against the interests of its members in the immediate 
and longer term; and whereas at a conference convened 
pursuant to section 44 of the Industrial Relations Act 
1979 on 21 June 1989 the Commission heard 
explanations of the positions of Westrail, the ARU and 
the LEDFCU and was informed that members of the 
ARU would not co-operate with Westrail thus 
preventing the transportation of steel as proposed by 
Westrail; and whereas it was also revealed at the 
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conference theLEDFCU and the ARU dispute between 
themselves in respect to the right claimed by the 
LEDFCU to exclusive performance of all train work 
and movements in a railway siding at Bunbury known 
as the WACAP siding; and whereas the Commission 
believes the circumstances requiring the transportation 
of steel from Bunbury to Kwinana by rail are of a 
temporary nature and in the best interests of Westrail 
and its customer, and not likely to prejudice the longer 
term interests of the ARU or its members; and whereas 
the Commission also believes that the immediate 
interests of the members of the ARU at Bunbury in 
terms of lost earnings opportunities can be heard and 
determined at arbitration thus obviating the need for 
any industrial action; now therefore, pursuant to the 
power in section 44(6)(ba) of the Industrial Relations 
Act 1979 the Commission makes the following order for 
the purpose of preventing the deterioration of industrial 
relations and allowing arbitration to settle the matter; 

1. That the ARU shall, forthwith, in connection 
with Westrail's train arrangements for the 
transportation of steel by rail from Bunbury to 
Kwinana, instruct its members at Bunbury 
and Picton to refrain from taking any 
industrial action and to follow all of Westrail's 
lawful orders in respect of the running of those 
trains. 

2. That this order shall expire on 31 July 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(6). 

Bamboo Creek Management Pty Ltd and 
Robert John Lloyd 

and 
The Australian Workers' Union, 

West Australian Branch. 
Industrial Union of Workers. 

No. C447 of 1989. 
Underground Miners Mining — Gold 

COMMISSIONER J.F. GREGOR. 
13th day of June 1989. 

Order. 
WHEREAS a conference was held on 7 June 1989 
whereafter the Commission issued Order No. C447 of 
1989 for the purpose of prevention of deterioration of 
industrial relations until conciliation or arbitration had 
resolved a dispute between the parties; whereas on 12 
June 1989 at the request of the Applicant the 
Commission reconvened the conference to hear a 
report upon the dispute following the issue of the Order; 
whereas the Commisison was advised that there had 
been a return to work although not by all of the 
employees employed by the Company; whereas the 
Commission was advised that five employees have 
subsequently been stood aside on pay for failure to 
attend for duty at the return time and date specified in 
the said Order; whereas it appears from the parties' 
report to the Commission that the conduct of the 
employer may have the character of industrial action; 
whereas the Commission advised the parties that in the 
circumstances it felt necessary that Company officers 
be prohibited from taking industrial action; whereas in 
order that a Company officer be made responsible for 
such action the Commission summoned the General 

Manager, Robert John Lloyd to the conference and 
joined him as a party; whereas the Commission is still 
of the view that the matter of dispute between the parties 
is capable of resolution through conciliation; now 
therefore the Commission, being satisfied that it should 
take action to prevent further deterioration of industrial 
relations until conciliation or arbitration has resolved 
the dispute, does hereby order — 

(1) That Direction and Order No. C447 of 1989 of 
7 June 1989 is hereby cancelled. 

(2) Each employee of the Applicant Company the 
subject of this Order who is or is eligible to be a 
member of the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers shall work in accordance with his 
contract of service and shall not embark on 
any industrial action or withdraw labour 
during the life of this Order. 

(3) Officers and Shop Stewards of the 
Respondent Union shal take all steps as 
necessary whether pursuant to the rules of the 
Union or otherwise to ensure that each 
employee complies with and continues to 
adhere to the terms of this Order. 

(4) Robert John Lloyd, General Manager of the 
Applicant Company shall take all steps as 
may be necessary to ensure that any 
Supervisor or member of management who is 
responsible to him shall not embark upon any 
industrial action or refuse to employ any 
employee subject to this Order who is 
prepared to work in accordance with the 
requirements of paragraph (2) hereof. 

(5) The parties shall enter into discussions with 
the aim of resolving their differences through 
conciliation. Those ; discussions shall 
commence as soon as practicable either in the 
presence of an official of the Union or 
otherwise. 

(6) This Order shall have force and effect until the 
21st day of June 1989. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(6). 

Bamboo Creek Management Pty Ltd 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers. 
No. C447 of 1989. 

Underground Miners Mining — Gold 
COMMISSIONER J.F. GREGOR. 

7th day of June 1989. 

Direction and Order. 
WHEREAS following a slopwork meeting held on 30 
May 1989, underground employees engaged by the 
Applicant Company at its gold mine at Bamboo Creek 
commenced strike action over the use of contract 
miners; whereas Bamboo Creek Management Pty Ltd 
made application for a conference pursuant to section 
44 of the Industrial Relations Act 1979 which 
conference took place in Perth on 2 June 1989; whereas 
at the said conference the Commission made 



suggestions and recommendations it considered 
appropriate, designed to encourage consultation 
between the parties for the purpose of resolution of the 
dispute; whereas on 6 June 1989 the Commission was 
advised that members of the Respondent Union 
employed as underground miners by the Applicant 
Company had declined to accept the suggestions for 
resolution of the dispute and further indicated that they 
would continue the stoppage of work until such time as 
agreement was reached; whereas a further conference 
occurred on 7 June 1989 at which the Applicant advised 
the Commission that there had been no discussions in 
relation to the dispute, that its viability was under threat 
and that it required relief; and whereas the Company 
has told the Commission that it is still of the view that 
the matter might be resolved through further 
conciliation; now therefore the Commission being 
satisfied that it should take action to prevent the 
deterioration of industrial relations until conciliation 
or arbitration has resolved the matter and to encourage 
the parties to exchange or divulge attitude or 
information, does hereby direct and order — 

(1) Each employee of the Applicant Company the 
subject of this Order who is or is eligible to be a 
member of the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers who is on strike at the date of this 
Order shall return to work by 2.00 p.m. on 
Friday, 9 June 1989 and shall not embark on 
any industrial action or withdraw labour 
during the life of this Order. 

(2) Officers and Shop Stewards of the 
Respondent Union shall take all steps as 
necessary whether pursuant to the rules of the 
Union or otherwise to ensure that each 
employee complies with and continues to 
adhere to the terms of this Order. 

(3) An Officer of the Respondent Union shall 
prior to the time and date by which a 
resumption of work has been ordered in part 
(1) hereof attend the works of the Applicant for 
the purpose of advising employees of their 
obligations under the terms of this Order. 

(4) On resumption of normal work the parties 
shall enter into discussions with the aim of 
resolving their differences through 
conciliation. An official of the Union shall 
attend any such discussions conducted in 
accordance with this Order. 

(5) This Order shall have force and effect until the 
21st day of June 1989. 

(Sgd.) J.F. GREGOR. 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

The Australian Workers' Union 
West Australian Branch, 

Industrial Union of Workers. 
No. C279 of 1989. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD 1987 No. A20 of 1987. 
Mining Employees Mining 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
WHEREAS pursuant to section 44 of the Act an 
industrial dispute was referred to the Commission; and 
whereas on the 26th day of April, 12th. 15th and 19th 
days of May 1989 conferences were held by the 
Commission pursuant to section 44 of the Act; and 
whereas it was demonstrated that industrial action had 
occurred and is likely to continue in support of the 
Union's claim for increased bus driver coverage, over 
the period the 12th day of May 1989 to the present date 
and that the issues between the parties still remain 
unresolved; and whereas, in the opinion of the 
Commission, it is now necessary to prevent the further 
deterioration of industrial relations between the parties 
and allow the claim to be determined by arbitration at 
the conclusion of a trial period specified herein; the 
Commission hereby orders: 

(a) That persons members of the respondent 
union employed at Hamersley Iron, Tom Price 
site shall resume normal work on Tuesday, the 
23rd day of May 1989 and shall not engage in 
further industrial action in respect to the 
present claim. 

(b) The Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers and its officials shall take all 
necessary steps to ensure that all the persons 
concerned, who are members of the union, are 
advised of this Order of the Commission and 
shall, by all reasonable means ensure a 
resumption of normal work at the site named 
in paragraph (a) hereof, in accordance with 
this Order not later than Tuesday, the 23rd day 
of May 1989. 

(c) For a trial period of three months make 
available a suitably qualified employee, from 
the Transport Section Tom Price operations, 
between the hours of midnight to 6.00 a.m. to 
transport employees from their homes to the 
mine site and return. 

(d) The method of rostering the employee in (c) 
above viz by four panel shift, overtime or other 
method shall be at the discretion of Hamersley 
Iron Pty Limited. Penalty rates provided by 
the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award, 1987 
No. A20 of 1987 shall not apply so that the 
respondent may comply with this Order. 

[L.S.] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(6)(ba).—Reinstatement. 
The Australian Workers' Union. 

West Australian Branch. 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. C442 of 1989. 
Haulpac Operator Iron Ore 

COMMISSIONER O.K. SALMON. 
3rd day of June 1989. 

Dismissal for assault — reinstated for seven weeks 
pending arbitration. 

Reasons for Decision. 
THE COMMISSIONER: Application No. C442 of 1989 
was allocated to me by the Chief Commissioner after I 
had been informed of the reasons for the application 
during proceedings in No. A4 of 1987. those 
proceedings being for an award involving the 
Respondent in C442 of 1989. 

On the basis of the information I received during 
proceedings in A4 of 1987 I formed the opinion that 
industrial action at the Respondent's operation was 
likely to escalate and that the issue in C442 of 1989 could 
further aggravate matters. I decided I should also 
arrange to hold a conference on my own motion 
pursuant to the power in section 44(7)(b) of the Act. That 
conference was numberC446of 1989and it was opened 
in Karratha on Saturday. 3 June 1989 on the same day 
C442 of 1989 was opened. 

C446 of 1989 required the attendance of the 
Secretaries of the Construction. Mining and Energy 
Workers Union of Australia WA Branch, the 
Amalgamated Metal Workers and Shipwrights Union 
of WA. the Australian Workers Union and the Electrical 
Trades Union of Workers of Australia (WA Branch), 
and they were invited to attend C442 of 1989 because I 
believed that proposals that I intended to put before all 
parties in C446 of 1989 might be achieved if the 
Respondent was prepared to reconsider its position 
regarding Mr Laingham's dismissal. At least I thought 
that if Iwas to make progress with my proposal in C446 
of 1989 both sides would need to make some concession 
as a sign of good faith towards each other. At the end of 
the day that was not to be and C442 of 1989 was 
reconvened as a separate conference. Nevertheless, 
what I heard from the unions in C446 of 1989 convinced 
me that all of the unions with whom the Respondent is 
concerned held very strong vies on the issues in C442 of 
1989 and the likelihood of industrial action being 
exacerbated if these issues were not referred for 
arbitration pursuant to section 44(9) has influenced my 
decision to make an order pursuant to section 
44(6Xba). 

I mention also that I have explained to the parties that' 
my role is purely conciliatory in section 44 conferences 
but that in making suggestions that I consider 
appropriate [cf 44(6)], I should draw their attention to 
decisions of the members of the Commission sitting 
alone and the Full Bench where they may suggest 
alternative courses in settling a particular issue. In this 
respect the Respndent's attention was drawn to 
Lagaluga's case (66 WAIG 782 at first instance and 
before the Full Bench at 1008). 

The Respondent contends that on all of the facts it 
has not acted unfairly in dismissing Mr Laingham. In 
its opinion his actions in assaulting another employee 
make him an undesirable person for continued 
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employment; and that if he is kept in employment the 
Respondent would fail in its duty towards other 
employees and members of the community. 

Mr Laingham has approximately three years service 
and before the incident in question appears to have 
been a good employee. His version of the facts was 
different from the company's view of the issues and he 
was emphatic that he did not know of terms in his 
contract of service that raised the likelihood of 
dismissal in assault cases, albeit away from the work 
place. 

I am not prepared to rule that the applicant does not 
have an arguable case, bearing in mind that the incident 
leading to Mr Laingham's dismissal is possibly not 
sufficiently related to his employment as would justify 
dismissal. (See Lagaluga, supra). In the light of section 
26(1 )(a) and (c) I propose to issue minutes of an order 
pursuant to section 44(6)(ba) and also a schedule of 
matters for hearing and determination pursuant to 
section 44(9). 

I advise that it is not my intention to hear and 
determine the matter and the Chief Commissioner will 
advise accordingly. 

Finally, I mention that 1 have made the following 
documents part of the record in this case: 

Transcript of proceedings in No. A4 of 1987, 
pages 3897-3912 

Statement to parties made off record during 
proceedings No. A4 of 1987 — 31 May 1989. 

Page 27 The West Australian 31 May 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(6)(ba),—Reinstatement. 
The Australian Workers' Union, 

West Australian Branch. 
Industrial Union of Workers 

and 
Robe River Iron Associates. 

No. C442 of 1989. 
Haulpac Operator Iron Ore 

COMMISSIONER O.K. SALMON. 
8th day of June 1989. 

Order. 
HAVING conducted a conference pursuant to section 
44 of the Industrial Relations Act 1979, at Karratha on 
Saturday, 3 June 1989 and Perth on Thursday, 9 June; 
and having at that conference heard Mr K. McCann 
and Mr N. Cinquina on behalf of the Australian 
Workers' Union and Mr D. Moss accompanied by Mr 
R. Tipper and Mr K, Johnstone on behalf of Robe River 
Iron Associates; and because conciliation was 
unavailing. I make the following orders pursuant to 
section 44(6)(ba) of the Act for the purpose of 
preventing the deterioration of industrial relations in 
respect of the matter in question until arbitration has 
resolved that matter: 

(1) That Robe River Iron Associates shall, 
forthwith, offer Mr K. Laingham a contract of 
service in the same classification as he was 
employed immediately before his dismissal 
on 29 May 1989. 

(2) That in the event of the contract of service 
mentioned in order (1) hereof being accepted 
by Mr Laingham it shall be observed by Mr 
Laingham with respect to provisions 
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concerning behaviour in the community and 
shall cease to operate seven weeks after the 
date of acceptance unless otherwise 
determined by arbitration in CR442 of 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44—Site Agreement. 

Master Builders Association of Western Australia 
(Union of Employers) on behalf of 

Sabemo (WA) Pty Ltd. 
Jaxon Constructions Pty Ltd and 

Geo Esslemont and Son 
and 

The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
The Construction, Mining and Energy Workers 

Union of Australia — Western Australian Branch, 
The Operative Painters' and Decorators' Union 

of Australia. Western Australian Branch, 
Union of Workers, 

The Operative Plasterers' and Plaster Workers 
Federation of Australia (Industrial Union 

of Workers) Western Australian Branch and 
The United Furniture Trades Industrial 

Union of Workers. WA. 
No. C 186(2) of 1989. 
and in the matter of 

Electrical Contractors Association of 
Western Australia (Union of Employers) 

and 
Electrical Trades Union of Australia 
(Western Australian Branch). Perth. 

No. C 186(3) of 1989. 
Building and Construction Building Construction 
Employees Industry 

COMMISSIONER A.R. BEECH. 
31st day of May 1989. 

Construction site, ongoing disputes, site agreement 
' negotiated site allowance, grievance procedures. 

Agreement approved subject to. review. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
applicant referred to the Commission a number of 
industrial matters which have arisen regarding the 
construction of the Metropolitan Regional Prison site 
at Casuarina. A significant number of issues have been 
canvassed in the course of a number of conferences 
which have been held. As a result, and given the nature 
of the construction being undertaken, all three 
principal contractors and the Electrical Contractors 
Association of Western Australia, and all Unions 
representing the employees on site sought and were 
given leave to be joined to the proceedings. 

The work constructing the prison commenced early 
in 1988. A site allowance of $1.10 is currently payable by 
virtue of a decision of the Commission given on the 20th 
day of April 1988 (see 68 WAIG 1132). In the discussions 
before the Commission currently, all parties stressed 
that as the site progressively developed a significant 
number of concerns arose of which the parties had been 
unaware at the time the site allowance was granted. In 
part the reasons for this relate to the nature of the 

construction which involved the letting of three 
contracts at different stages. Thus when the parties were 
last before the Commission, they came only in relation 
to stage one, unaware of the practical problems which 
later resulted as succeeding stages were let and the site 
became progressively larger, and as a result more 
congested. 

The negotiations before the Commission eventually 
resulted in a site agreement which the parties have 
presented to the Commission for issuance pursuant to 
section 44(8). Part of the agreement relates to a revised 
site allowance, and to other matters which may impinge 
upon the Commission's wage fixing principles. The 
Commission therefore closely examined the parties' 
reasons in conference, and also inspected the site 
extensively on the 6th day of April. In addition to 
inspecting the site the Commission also met with the 
principal contractors concerned, with the shop 
stewards' committee of the workforce, and also with the 
various representative organisations. As a result of the 
inspections and the three meetings detailed, the 
Commission gained an in-depth understanding of the 
industrial problems which have beset the site in recent 
times, and an understanding of the attitudes of the 
parties as to the reasons for those industrial 
problems. 

Casuarina is some 49 kilometres from the GPO Perth. 
It lies in isolated country south of Perth and it is 
apparent that employees would not be able to rely upon 
public transport. The site is indeed extensive and very 
sandy. The Commission was able to appreciate the 
distances which are required to be walked whilst 
working on site, and the consequent difficulties in 
handling materials required to be transported. The site 
is subject to prevailing winds and both the employees 
and management confirmed the frequent dust problem. 
The nature of the soil is fine and there had been some 
early attempts to control the dust by the use of 
sprinklers. However this was no longer apparent. 
Further there had been a papier-mache glue sprayed 
over the sand in order to seal it. but at the time of the 
Commission's inspection very little of this material 
remained due to the constant tracking of the workforce 
and equipment extensively over the site. The 
Commission was advised that it was now impractical to 
respray the glue. 

The Commission received a number of complaints 
regarding the temperatures on site, given that the 
benefits of the Inclement Weather clause of the 
Building Trades (Construction) Award are activated 
according to temperatures in Perth. According to 
thermometer readings taken, the temperature on site 
was some five degrees higher than Perth and the point 
was made by the workforce that they have been required 
to work in higher temperatures than the Award 
provides for whilst waiting for the temperature in Perth 
to reach the Award provision. Whilst the obvious 
remedy for this lies with amending the Award, the 
Commission understands the concerns this has raised 
throughout the workforce. A number of the buildings 
being constructed were still in the early stages and the 
Commission was able to appreciate the dust contained 
in a number of them due to the wind-tunnel effect. 

I note for the record several complaints made to the 
Commission on site regarding the perceived 
psychological effect upon the workforce at constructing 
a prison. Whilst the Commission understands that such 
a feeling, if experienced, represents the other side to the 
pride felt by a workforce in helping to construct a 
recognised architectural showpiece, it is not clear 
whether such a factor is one proper to be taken into 
account in assessing a site allowance. However it has to 
be accepted by the workforce that such a construction is 
necessary for a number of reasons with which the 
workforce would be able to agree. 
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A number of other matters were mentioned which 
related to site cleanliness, site amenities including the 
availability of telephones on site, matters which related 
to a shortage of electric power and other matters which 
the Commission indicated ought be able to be agreed 
between the parties following proper negotiations. A 
matter which caused some concern and which was 
agreed to early between the parties related to the 
provision of an ambulance on site. The Commission 
was advised that when work commenced on site an 
ambulance was available nearby at Medina. However 
subsequently this service has been withdrawn and there 
is concern as to the availability of such an emergency 
vehicle in the event that one is necessary. The parties 
reached agreement on the provision of a suitable 
vehicle and the Commission issued an Order reflecting 
the agreement of the parties on the 3rd day of May 
1989. 

The agreement reached by the parties in this matter is 
set out in the Order. It provides for a revised site 
allowance, grievance procedures relating to safety, 
demarcation issues and other matters. The 
Commission understands that whilst these grievance 
procedures are being followed, there will not be resort to 
industrial action. This point needs to be stressed given 
the wishes of management to enter into an agreement 
with the workforce which will cause a positive change to 
the current method of handling industrial disputes. The 
Commission was provided with a detailed report of all 
stoppages on site for the three months at the beginning 
of the year. The Commission understands the need for a 
change of heart on the part of employers and employees 
onsite if in future industrial disputation is to be seen as a 
last resort, rather than the first. The Commission is 
assured by management that they are confident the 
change will occur as a result of the site agreement. 
Certainly the Commission was advised that the 
agreement was unanimously endorsed by the 
workforce on site and that this does represent an 
awareness on the part of the workforce of the 
obligations arising from the agreement which they have 
endorsed. In particular the Commission notes the 
provisions of item 10 and 11 which specifically address 
a number of the issues (regarding the provision of 
information on superannuation) which have caused 
immediate industrial disputes. 

Given the detailed knowledge which the 
Commission has gained of the site and the problems 
which it has brought, the Commission welcomes the 
agreement reached by the parties. The Commission 
considers it a proper exercise of its discretion to approve 
the agreement. 

In doing so however the Commission makes a 
number of points. Firstly the site allowance of $2.00 is at 
the upper end of the range of allowances which would 
fit comfortably within the principles enunciated in the 
Sapri Decision, (Print F1957). However in the context of 
the site agreement and the apparent wish of the parties 
to achieve a better working environment the 
Commission is not disposed to reject the agreement. 
Similar comments apply in relation to the agreement to 
compensate for the travelling which is involved and 
which the parties believe to be in excess of the general 
provisions of the Award. However it has to be noted that 
the operation of the site agreement imposes on the 
parties an obligation to make it work, and not merely for 
the employees on site to receive the benefits of the 
agreement. To that end the Commission advises that 
although the agreement will be ratified by the 
Commission, it will be subject to a review in three 
months' time to examine whether or not the 
introduction of the agreement has resulted in an 
improvement in industrial relations on site. If it has not 
done so, then the Order will be relisted to see whether or 
not it should be cancelled. If the Agreement as a whole 

doesn't overcome a number of the problems 
experienced onsite, it will not be appropriate for it to 
continue. All parties need to be aware that the 
agreement is binding on both sides, and the 
Commission expects that initiatives will be taken by the 
employers on site if the agreement does not result in an 
improvement. Further the parties are advised that all 
future notifications to the Commission of industrial 
disputes concerning this site will be considered initially 
in the context of whether the provisions of the site 
agreement have been observed. Secondly the 
Commission notes that all parties have agreed to a no 
extra claims provision which given the circumstances 
of a number of industrial disputes which came before 
the Commission is a welcome provision and one that 
will be strictly observed. 

In accordance with the above observations the 
Commission will ratify the agreement as presented by 
the parties. 

Mr P. Davis appeared on behalf of the Master 
Builders' Association of Western Australia (Union of 
Employers) and with him Mr F. Collova. Mr G. 
Matyear and Mr G. Day. 

Mr M.J. Keogh appeared on behalf of the Australian 
Builders' Labourers' Federated Union of Workers — 
Western Australian Branch, the Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers and the Operative Plasterers 
and Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch, and 
with him Mr T. Barrett, Mr J. de Marneffe and Mr R. 
Sutton. 

Mr M. Dayes appeared on behalf of the Construction, 
Mining and Energy Workers Union of Australia — 
Western Australian Branch and with him MrC. Knight 
and Mr J. Curran. 

Mr L. McLaughlin appeared on behalf of the 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth and with him Mr S. 
O'Byrne. 

Mr O. Moon appeared on behalf of the Electrical 
Contractors Association of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Agreement. 

Master Builders Association of Western Australia 
(Union of Employers) on behalf of 

Sabemo (WA) Pty Ltd, 
Jaxon Constructions Pty Ltd and 

Geo Esslemont and Son 
and 

The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
The Construction, Mining and Energy Workers 

Union of Australia — Western Australian Branch, 
The Operative Painters' and Decorators' Union 

of Australia, Western Australian Branch, 
Union of Workers, 

The Operative Plasterers' and Plaster Workers 
Federation of Australia (Industrial Union 

of Workers) Western Australian Branch and 
The United Furniture Trades Industrial 

Union of Workers, WA. 
No. C 186(2) of 1989. 

Building and Construction Building Construction 
Employees Industry 

COMMISSIONER A.R. BEECH. 
2nd day of June 1989. 
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Order. 
WHEREAS the Commission has convened a 
conference of the parties in relation to industrial 
matters concerning the construction of the 
Metropolitan Regional Prison at Casuarina; and 
whereas the parties have negotiated and reached 
agreement on those matters; now therefore, I being of 
the opinion that the agreement is in conformity with the 
wage fixation principles, hereby Order; 

1. That the Site Agreement attached hereto is 
hereby ratified, 

2. That except as provided in Clause 3 hereof, the 
provisions of this Order shall apply from the 
1st day of March 1989; 

3. That the provisions of paragraph 5 of the Site 
Agreement shall apply from the 31st day of 
May 1989; 

4. That an additional site allowance of 90 cents 
per hour shall be paid from the 1st day of 
March 1989 to all persons who received 
between the 1 st day of March 1989 and the 31 st 
day of May 1989 the site allowance prescribed 
by Order C454 of 1988; 

5. That Order C454 of 1988 be cancelled as from 
the 31st day of May 1989: 

6. That any party to this Order may apply to vary 
or cancel all or part of this Order during its 
term; 

7. That matter C186 of 1989 shall reconvene in 
Conference on Thursday, 31 August 1989 at 
10.30 a.m. in Room A on the 7th Floor of the 
Western Australian Industrial Relations 
Commission; 

8. That this Order shall apply until the 
completion of the project unless otherwise 
varied or cancelled. 

(Sgd.) A.R. BEECH. 
Commissioner. 

Casuarina Prison Project 
Site Agreement. 

1. Preamble: Memorandum of Agreement made this 
9th May 1989 between Jaxon Constructions Pty Ltd, 
Sabemo (WA) Pty Ltd and Geo Esslemont & Son on the 
one hand and the Building Trades Association of 
Unions of Western Australia (Association of Workers) 
on the other hand. 

2. Scope and Application. 
21. The provisions of this Agreement shall apply 

to Jaxon Constructions Pty Ltd as the 
principal contractor to Stage I of the project 
engaged in the construction of Stage I of the 
project. 

2.2 The provisions of this Agreement shall apply 
to Sabemo (WA) Pty Ltd as the principal 
contractor to Stage 11 of the project engaged in 
the construction of Stage 11 of the project. 

2.3 The provisions of this Agreement shall apply 
to Geo Esslemont & Son as the principal 
contractor to Stage III of the project engaged 
in the construction of Stage III of the 
project. 

2.4 The provisions of this Agreement shall apply 
to employees of the abovenamed principal 
contractors who are members of or eligible to 
be members of one of the Building Trades 
Association of Unions and the United 

Furniture Trades Industrial Union of 
Workers, WA and who are employed on 
construction work on Stages I, II and HI of this 
project. 

3. Period of Operation; This Agreement shall apply 
to Stages I, II and III from 1st March 1989 to practical 
completion of each stage. 

4. Application of Award. 
4.1 Except as varied by this Agreement, rates of 

pay, allowances and conditions shall be as 
prescribed in the National Building Trades 
Construction Award 1975, the State Building 
Trades (Construction) Award 1987, Engine 
Drivers" (Earthmoving and Construction) 
Award, Engine Drivers' (Building and Steel 
Construction) Award, and the Plumbing 
Industry (Qld and WA) Award 1979. 

4.2 The rates of allowances and conditions of 
employment for employees engaged from 
time to time on construction work on the 
project and whose classification is prescribed 
in a Federal or State Award, otherwise than 
aforementioned in 4.1, shall apply. 

5. Subject to ratification by the WA Industrial 
Relations Commission, a site allowance of $2.00 per 
hour worked shall apply in lieu of all special rates 
contained in Clause 12 of National Building Trades 
Construction Award 1975, Clause 9 of the State 
Building Trades (Construction) Award 1987, Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award, Clause 24 of the Engine Drivers' 
(Earthmoving and Construction) Award and Clause 12 
of the Plumbing Industry (Qld and WA) Award except 
for the allowances for explosive powered tools, lifting of 
other than standard bricks, insulation, toxic 
substances, cutting of bricks and First Aid Allowance 
(where applicable). 

6. WA Building Industry Agreement 1987. 
6.1 The provisions of the WA Building Industry 

Agreement 1987 shall apply in every respect, 
and with particular reference to the following 
procedures: 

1. Inclement weather. 
2. Demarcation and team ratios. 
3. Overtime restrictions. 
4. Adjustment of rostered days off. 
5. Safety. 
6. Site Allowances. 
7. Site Restrictive Practices. 
8. Monitoring of Agreement. 
9. Dissemination of Information. 

6.2 Safety: Procedure for Resolution of Safety 
Grievances. 

(i) In the event of any disagreement on the 
necessity to carry out any safety 
measures, the following procedures 
will be adopted. 

(ii) No person shall dismiss a safety 
complaint. Any complaint should be 
referred to the Safety Supervisor or 
Employee Safety Representative(s) to 
be dealt with in accordance with the 
procedures 

(a) Where any employee(s) 
becomes aware of an unsafe 
situation, the employee(s) shall 
immediately notify the Safety 
Supervisor or the Employee 
Safety Representative(s). 
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(b) The Safety Supervisor shall take 
immediate action to have the 
unsafe situation rectified. 

(c) If the investigation results in 
improvements or clarification 
satisfactory to the employee(s), 
he or she shall return to work. 

(iii) Should the Safety Supervisor consider 
that no safety precautions are 
necessary, he or she will advise the 
Employee Safety Representative(s) 
accordingly and as soon as 
practicable. 

(iv) Where there is disagreement, the Safety 
Supervisor will arrange for the 
immediate transfer of any employee(s) 
in the disputed area(s). 

(v) Should the Safety Supervisor be of the 
opinion that no action is necessary and 
the Employee Safety Representative(s) 
disagree with that decision, the matter 
shall be referred to the Safety 
Committee for resolution. 

(vi) Should attempts to resolve the issue not 
succeed, an appropriate Inspector from 
DOSHWA shall be requested to 
undertake an inspection of the 
disputed area(s) for the purpose of 
resolving any such. 

(vii) If disagreement still exists, the Chief 
Inspector — Construction, or his 
nominee from DOSHWA shall be 
called in to assist in the resolution of 
the dispute. 

(viii) Whilst the above procedure is being 
followed, there shall be no stoppage of 
work in respect of the matter being 
considered, except in the area(s) 
alleged to be unsafe. 

(ix) It is accepted that safety considerations 
do over-ride normal work practices and 
depending on the degree of potential 
risk to persons on a job or the general 
public, can over-ride normal 
demarcation. 

(x) The parties reserve the right to refer any 
matters in dispute to the WA Industrial 
Relations Commission for 
determination. 

6.3 Demarcation and Team Ratios. 
6.3.1 Demarcation: Refer to Appendix I. 
6.3.2 Team Ratios: In the case of disputes 

over appropriate team ratios where the 
question of work rights is the cause of 
the problem, the same procedures in 
Appendix I shall apply. 

6.4.1 Full-time and non-working employee 
representatives: The parties to this 
Agreement agree that where an 
employee is elected to perform the 
duties of a job steward, an Employee 
Safety Representative or First Aid 
Attendant, he/she shall not perform 
these duties solely in a full-time or 
non-working capacity unless agreed 
by the employer. 

An employee so elected to perform 
these duties shall be allowed 
reasonable time during working hours 
to attend to such matters but this does 
not prevent him from also performing 
those duties allocated to him within 

the scope of competence in 
accordance with his contract of 
employment. 

6,4.2 Because of the special factors 
associated with this project, such as 
size, three head contracts and 
isolation from public transport and 
facilities, and in the interest of 
harmonious industrial relations and 
the minimisation of disputation, it is 
agreed between the parties.:— 

(a) A Convener from each union 
shall be elected to facilitate 
matters which concern the 
project as a,whole. 

Provided that the provisions 
of section 9 — Procedures for 
the Resolution of Grievances 
shall be followed by each stage 
of the project in its own right. 

(b) It is recognised that as each of 
the Stages I, II and II are 
separate head contracts each 
site shall have an elected Safety 
Committee. 

It is further agreed that one 
nominated representative of the 
employers and employees from 
each Safety Committee meet 
weekly to exchange information 
in the interests of safety and 
health applicable to the total 
project. 

6.5 Dissemination of Information: The parties to 
this Agreement recognise that an unnecessary 
number of disputes have arisen in the passt 
due to inadequate information of Awards and 
Agreement provisions being disseminated. 

The parties agree that signed copies of this 
Site Agreement be posted on the notice boards 
of Stages I, II and III and copies be available to 
elected union representatives. Employee 
Safety Representatives or any employee who 
may request a copy. 

7. Amenities: It is further agreed between the parties 
signatory to this agreement that amenities pursuant to 
the award provisions be provided except where 
additional facilities are required by the nature of work 
to be performed. 

8. Travel Pattern: Because of the unique and special 
factors related to the Metropolitan Security Prison 
Project at Casuarina, such as commencing and 
finishing times, isolation from public transport and 
facilities and the special nature of this project, 
employees of Principal Contractors and employees of 
their sub-contractors shall be paid an extra allowance 
of $4.00 per day for each day the employee is engaged in 
construction work on this project. 

This allowance shall be in addition to the travel 
allowance prescribed in the award(s) covering the 
employee's classification. 

9. Grievance Procedure. 
9.1 Because the WADSP has not been re- 

negotiated, the following procedures shall 
apply on this project. 

9.1.1 Where an employee has a grievance 
he/she shall discuss the matter of 
concern with his/her job steward. 

9.1.2 If the matter of concern is at this stage 
unable to be resolved, the employer 
and/or his or her on-site union 
representative(s) and management 
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shall meet to discuss the matter of 
concern. These discussions shall 
proceed as soon as possible and within 
two working hours and the parties 
shall endeavour to resolve the matter 
of concern at this stage. Provided that 
whilst the above procedures are being 
followed no industrial action shall be 
taken. 

9.1.3 Where the above discussions fail to 
resolve the matter of concern, it shall 
be referred to representatives of senior 
management and/or employee 
association(s) and the appropriate 
union(s). These discussions shall take 
place as soon as possible and the 
parties shall endeavour to resolve the 
matter of concern at this stage. 

9.1.4 If the matter(s) of concern are not 
resolved at this stage it may be referred 
to the appropriate Industrial 
Commission for determination. 

10. The Principal Contractors shall keep a record of 
direct employees and employees of sub-contractors, 
BUSS/AUST membership numbers and Portable Long 
Service Leave membership numbers on-site bound by 
the Agreement. Any dispute arising out of this section 
shall be dealt with under section 9 above. 

11. Superannuation: The parties recognise there are 
problems with acquiring information from Jacques 
Martin. 

11.1 The appropriate union Job Steward and site 
management shall contact the employer 
concerned to ascertain if the arrears are 
correct. 

The principal contractor and the employee 
shall be given 24 hours to remedy any 
administrative deficiencies. 

11.2 If the employer claims not to be in arrears and 
can verify the fact, the union Job Steward and 
site management shall contact a senior 
representative of Jacques Martin and request 
the employee(s) records be adjusted 
accordingly. 

12. Essential Services. 
12.1 Because of the nature and location of the 

project and the unavailability of quick access 
to ambulance services, in the event of serious 
injury or accident it is agreed to provide one 
fully equipped emergency vehicle for use by 
the on-site nurse. 

12.2 Because of differing commencement and 
finishing times, the parties agree the nurse 
shall be on-site when any contractor or sub- 
contractor is carrying out construction work. 

12.3 In the event of industrial action being taken by 
members of the Australian Builders' 
Labourers' Federated Union WA Branch 
(BLF), the BLF agree to exempt the nurse from 
such industrial action. 

12.4 If there is a situation which necessitates the 
transportation of a sick or injured person to 
the nearest hospital casualty section in the 
emergency vehicle accompanied by the nurse, 
the vehicle shall be driven by any person who 
is the holder of a current WA A class, or better, 
drivers licence. 

12.5 In the case of 12.4 above, the emergency 
vehicle will return to site immediately 
following delivery of the patient to the nearest 
hospital casualty section. 

13. If any of the dispute settling procedures in section 
6. 9, 11 and 12 above are not followed, the matter shall 
immediately be referred to the appropriate Industrial 
Commission for determination. 

14. The parties agree to use every endeavour to have 
telephone facilities and electrical power to the project 
upgraded. 

15. Existing agreements applying up to the date of 
this order shall remain. 

All unions party to this agreement commit to no 
further monetary claims other than those determined 
by National or State Wage Decisions for the life of this 
Agreement. 

Signed for and on behalf of Jaxon Constructions Pty 
Ltd. 

Signed for and on behalf of Sabemo (WA) Pty Ltd. 
Signed for and on behalf of Geo Esslemont and Sons 

Pty Ltd. 
Signed for and on behalf of the United Furniture 

Trades Industrial Union of Workers, WA. 
Signed for and on behalf of the Building Trades 

Association of Unions listed below: 
Builders' Labourers' Federation 
Operative Plasterers and Plaster Workers 

Federation 
Operative Painters' and Decorators Union 
Construction, Mining and Energy Workers' 

Union 
Plumbers and Gasfitters Employees' Union. 

Appendix I. 
Procedures to Resolve Demarcation Disputes. 

In recognition that demarcation disputes and 
industrial disputation arising therefrom is to cease, the 
following procedure shall be adopted: 

1. When a demarcation dispute arises between 
unions who are members of the unions in 
Clause 4.1 and 4.2 of this Agreement, it shall be 
immediately referred to the Secretary or 
another Senior Official of each union 
concerned by the Job Steward or Organiser 
without recourse to any form of industrial 
action in relation to that dispute. 

2. The Secretaries or other appropriate Senior 
Officials of each union concerned shall then 
discuss the matter in an effort to resolve it. It is 
the expectation of the unions' signatory to this 
Agreement that most of the disputes will be 
amicably resolved in this manner. The help of 
the Trades and Labour Council, or the private 
arbitrator acting as a facilitator in accordance 
with the WA Dispute Settlement Procedure 
Agreement, may be sought at this level. 

3. If a dispute is not resolved in this manner a 
panel consisting of a Trades and Labor 
Council Officer and the two Building Trades 
Association Secretaries shall be convened 
upon the agreement of all unions in dispute. 
The Secretaries or other Senior Officials of the 
unions in dispute shall not sit on the panel. 

4. The panel shall sit as soon as possible after 
notification of the dispute and decide which 
union should appropriately carry out the work 
in question. Until such time as the panel 
hands down its decision, work shall be 
allowed to continue to be done in the manner 
decided by the relevant employer. 

5. Where the dispute is referred to the TLC/BTA 
panel as in paragraph 3. in the event of one or 
both of the unions disputing the manner in 
which the work shall be done the private 



arbitrator shall be notified as soon as 
practicable to determine if the decision of the 
relevant employer in 4 above was 
reasonable. 

In determining this referral the private 
arbitrator shall give major regard to the 
following factors, each factor to rank 
equally: 

(a) Historical aspects e.g. custom and 
practice; 

(b) Relevance of wage rates and working 
conditions of the workers concerned: 

(c) The attitude of the workers 
concerned: 

(d) Practical problems; 
(e) Other specific qualifications and 

considerations; and 
(0 Relevant Award Provisions, if any. 

6. The panel's decision shall be final and the 
work shall continue on the basis of the panel's 
decision for that particular dispute on that 
project. Nothing shall prevent either party 
from requesting that the matter be re- 
examined where there is a substantial change 
in circumstances in respect of the work which 
was the subject of the panel's decision. 

7. If one of the unions in dispute does not agree to 
process the matter through the BTA/TLC 
panel, in accordance with paragraph 2 to 6 
inclusive hereof, the matter shall immediately 
be referred to the appropriate industrial 
tribunal for hearing and determination and 
work shall continue without recourse to any 
form of industrial action whilst the matter is 
being determined. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Agreement. 

Electrical Contractors Association of 
Western Australia (Union of Employers) 

and 
Electrical Trades Union of Australia 
(Western Australian Branch), Perth. 

No. C 186(3) of 1989. 
Electrical Employees Electrical Contracting 

Industry 
COMMISSIONER A.R. BEECH. 

2nd day of June 1989. 

Order. 
WHEREAS the Commission has convened a 
conference of the parties in relation to industrial 
matters concerning the construction of the 
Metropolitan Regional Prison at Casuarina; and 
whereas the parties have negotiated and reached 
agreement on those matters; now therefore I, being of 
the opinion that the agreement is in conformity with the 
wage fixation principles, hereby Order: 

1. That agreement of the parties as set out in the 
Schedule attached hereto is hereby ratified: 

2. That except as provided in Clause 3 hereof, the 
provisions of this Order shall apply from the 
1st day of May 1989: 

3. That the provisions of Clause 4.—Site 
Allowance of the Schedule attached hereto 
shall apply from the 31st day of May 1989: 

4. That an additional site allowance of 90 cents 
per hour shall be paid from the 1st day of 
March 1989 to all persons who received 
between 1 March 1989 and 31 May 1989 the 
site allowance prescribed by Order C454 of 
1988; 

5. That any party to this Order may apply to vary 
or cancel all or part of this Order during its 
term; 

6. That matter C186 of 1989 shall reconvene in 
Conference on Thursday, 31 August 1989 at 
10.30 a.m. in Room A on the 7th Floor of the 
Western Australian Industrial Relations 
Commission; 

7. That this Order shall apply until the 
completion of the project unless otherwise 
varied or cancelled. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Electrical Trades 

(Casuarina Prison Construction Project) Construction 
Order and, shall supplement the Electrical Contracting 
Industry Award R22 of 1978. 

2.—Term and Operation. 
This Order shall apply to employers of respondents 

of the Electrical Contracting Industry Award R22 of 
1978 and who are employed on the Casuarina Prison 
Construction Project and shall remain in force for the 
duration of construction work at that site. 

3.—General Conditions of Employment. 
Except as provided in this Order, the terms and 

conditions of each employee shall be as prescribed in 
the award governing his employment provided 
however that where the provisions of the award are 
inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

4.—Site Allowance. 
Notwithstanding the provisions of the Electrical 

Contracting Industry Award No. R22 of 1978 as 
amended, employees who are employed by the 
Respondents on the Casuarina Prison Construction 
Project, shall be paid a site allowance of $2.00 per hour 
for each hour worked in lieu of payments provided for 
in Clause 18.—Special Rates and Provisions of the 
Award, save those prescribed in subclauses (19), (20) 
and (21) of Clause 18. 

5.—Safety. 
Procedure for Resolution of Safety Grievances. 

5.1 In the event of any disagreement on the 
necessity to carry out any safety measures, the 
following procedures will be adopted. 

5.2 No person shall dismiss a safety complaint. 
Any complaint should be referred to the 
Supervisor or Employee Safety 
Representative(s) to be dealt with in 
accordance with the procedures below:— 

5.2.1 Where any employee(s) becomes 
aware of an unsafe situation, the 
employee(s) shall immediately notify 
his/her Supervisor or the Employee 
Safety Representative. 
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5.2.2 The Supervisor shall take immediate 
action to have the unsafe sistuation 
rectified. 

5.2.3 If the investigation results in 
improvements or clarification 
satisfactory to the employee(s), he/she 
shall return to work. 

5.3 Should the Supervisor consider that no safety 
precautions are necessary, he or she will 
advise the Employee Safety Representative 
accordingly and as soon as practicable. 

5.4 Where there is disagreement, the Supervisor 
will arrange for the immediate transfer of any 
employee(s) in the disputed area(s). 

5.5 Should the Supervisor be of the opinion that 
no action is necessary and the Employee 
Safety Representative(s) disagree with that 
decision, the matter shall be referred to the 
Safety Committee for resolution. 

5.6 Should attempts to resolve the issue not 
succeed, an appropriate Inspector from 
DOSHWA shall be requested to undertake an 
inspection of the matter in dispute for the 
purpose of resolving the issue. 

5.7 If disagreement still exists, the Chief 
Inspector, Construction, or his nominee, from 
DOSHWA shall be called in to assist in the 
resolution of the dispute. 

5.8 Whilst the above procedure is being followed, 
there shall be no stoppage of work in respect of 
the matter being considered, except in the 
area(s) alleged to be unsafe. 

5.9 It is accepted that safety considerations do 
over-ride normal work practices and 
depending on the degree of potential risk to 
persons on a job or the general public, can 
over-ride normal demarcation practices. 

5.10 The parties reserve the right to refer any 
matters in dispute to the WA Industrial 
Relations Commission for determination. 

6.—Industrial Relations Practices and 
Procedures. 

6.1 Employee Representatives: The parties to this 
Agreement agree that where an employee is elected to 
perform the duties of a Job Steward, Employee Safety 
Representative or First Aid Attendant, he/she shall not 
perform these duties solely in a full-time or non- 
working capacity unless agreed by the employer. 

An employee so elected to perform these duties shall 
be allowed reasonable time during working hours to 
attend to such matters but this does not prevent him/her 
from also performing those duties allocated to him/her 
within the scope of competence in accordance with his/ 
her contract of employment. 

6.2 Convener/Co-ordinator: Because of the special 
factors associated with this project such as size, three 
head contracts and isolation from public transport and 
facilities and in the interest of harmonious industrial 
relations and the minimisation of disputation it is 
agreed between the parties:— 

6.2.1 An ETU Convener shall be elected to 
facilitate matters which conern the project as 
a whole. 

Provided that the provision of section 9 
Grievance Procedure shall be followed by 
each stage of the project in its own right. 

6.3 Safety Committee: It is recognised that each of 
the Stages I. II and III being separate head contracts 
each site shall have an elected Safety Committee. 

It is further agreed that one nominated representative 
of the employers and employees from each Safety 
Committee meet weekly to exchange information in the 
interests of safety and health applicable to the total 
project. 

6.4 Dissemination of Information: The parties to 
this Agreement recognise that an unnecessary number 
of disputes have arisen in the past due to inadequate 
information of Awards and Agreement provisions 
being disseminated. 

The parties agree that signed copies of this Site 
Agreement be posted on the notice boards of Stages I, II 
and III and copies be available to elected union 
representatives. Employee Safety Representatives or 
any employee who may request a copy. 

7.—Amenities. 
It is further agreed between the parties that amenities 

pursuant to award provisions be provided except where 
additional facilities are required by the nature of the 
work performed. 

8.—Travel Pattern. 
Because of the unique and special factors related to 

the Metropolitan Security Project at Casuarina such as 
commencing and finishing times, isolation from public 
transport and facilities and the special nature of this 
project, employees of Principal Contractors and 
employees of their sub-contractors shall be paid an 
extra allowance of $4.00 per day for each day the 
employee is engaged in construction work on this 
project. 

This allowance shall be in addition to the travel 
allowance prescribed in the award covering the 
employee's clasification. 

9.—Grievance Procedure. 
9.1 The following procedures shall apply on this 

project. 
9.1.1 Where an employee has a grievance he/she 

shall discuss the matter of concern with his/ 
her Supervisor. 

9.1.2 If the matter of concern is at this stage unable 
to be resolved, the employee and/or his or her 
on-site union representative(s) of 
management shall meet to discuss the matter 
of concern. These discussions shall proceed 
as soon as possible and within two working 
hours and the parties shall endeavour to 
resolve the matter of concern at this stage. 
Provided that whilst the above procedures are 
being followed no industrial action shall be 
taken. 

9.1.3 Where the above discussions fail to resolve 
the matter of concern, it shall be referred to 
representatives of senior management and/or 
employee association(s) and the appropriate 
union(s). These discussions shall take place 
as soon as possible and the parties shall 
endeavour to resolve the matter of concern at 
this stage. 

9.1.4 If the matter(s) of concern are not resolved at 
this stage it shall be referred to the 
appropriate Industrial Relations 
Commission for determination. 

9.2 If any of the dispute settling procedures in section 
6. 9. 10 and 11 are not followed, the matter shall 
immediately be referred to the appropriate Industrial 
Relations Commission for determination. 
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10.—Superannuation. 
The Principal Contractors shall keep a record of 

direct employees and employees of sub-contractors. 
SPEC/AUST membership numbers and Portable Long 
Service Leave membership numbers on-site bound by 
the Agreement. Any dispute arising out of this section 
shall be dealt with under section 9 above. 

The parties recognise there are problems with 
acquiring information from Jacques Martin. 

10.1 The appropriate union Job Steward and site 
management shall contact the employer concerned to 
ascertain if the arrears are correct. 

The employer shall be given 24 hours to remedy any 
administration deficiencies. 

10.2 If the employer claims not to be in arrears and 
can verify the fact the union Job Steward and site 
management shall contact a senior representative of 
Jacques Martin and request the employee(s) records be 
adjusted accordingly. 

11.—Essential Services. 
11.1 Because of the nature and location of the project 

and the unavailability of quick access to ambulance 
services in the event of serious injury or accident it is 
agreed to provide one fully equipped emergency vehicle 
for use by the on-site nurse. 

11.2 Because of differing commencing and finishing 
times the parties agree the nurse shall be on-site when 
any contractor or sub-contractor is carrying out 
construction work. 

11.3 In the event of industrial action being taken by 
members of the Australian Builders' Labourers' 
Federation Union WA Branch (BLF) the BLF agree to 
exempt the nurse from such industrial action. 

11.4 If there is a situation which necessitates the 
transportation of a sick or injured person to the nearest 
hospital casualty section in the emergency vehicle 
accompanied by the nurse the vehicle shall be driven by 
any person who is the holder of a current WA A class, or 
better, drivers licence. 

11.5 In the case of 11.4 above the emergency vehicle 
will return to site immediately following delivery of the 
patient to the nearest hospital casualty section. 

12.—No Claims. 
Existing agreements applying up to the date of this 

order shall remain. 
The union party to this agreement commits to no 

further monetary claims other than those determined 
by National or State Wage decisions for the life of this 
Agreement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Building Trades Association of Unions 
of Western Australia (Association of Workers) 

and 
Southdown Construction Company Pty Limited. 

No. C98 of 1989. 
BUILDING TRADES' (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER AR. BEECH. 
29th day of June 1989. 

Order. 
HAVING heard Ms BJ. Love and with her Ms J.F. 
Boots on behalf of the applicant and Ms K.J. Lynch on 
behalf of the respondent, and by consent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at Bandyup Prison Site, Bandyup, a site allowance 
of $1.10 per hour to compensate for all special 
factors and disabilities in connection with the said 
work in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building (Construction) Award No. 14 of 1978, 
excepting .subclauses (!) Explosive Powered Tools, 
(j) Toxic Substances and (ag) Bricklayer operating 
cutting machine; Clause 24 of the Earthmoving 
and Construction Award No. lOof 1963 andClause 
24 of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

The principal contractor shall also provide tea, 
coffee, sugar and milk to employees employed in 
accordance with the above mentioned awards and 
employed on site. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

A70131-11 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Master Builders" Association of Western Australia 

(Union of Employers) on behalf of 
Cooper and Oxley Pty Ltd. 

No. C200 of 1989. 
BUILDING TRADES" (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS" (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of May 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this application the BTA 
seeks a site allowance to be paid to workers constructing 
buildings for the Margaret River Hospital at Margaret 
River. The Commission inspected the site on 12 May 
1989 and the party subsequently advised that agreement 
had been reached to pay a site allowance of 60 cents an 
hour. 

The new section of the hospital is being constructed 
in land adjacent to the hospital. The structure itself is 
free-standing. The construction seemed conventional 
with a concrete floor, plaster brickwork and a timber 
roof. The buildings are all single storey. The building is 
not air conditioned throughout and many of the rooms 
being built contained bathroom fittings and extra 
lighting switches, leading to a claim of some overlap of 
trades and a more intensive method of working. The 
Commission observed a certain amount of chasing 
required. 

Due to its location, the site was described as being 
continually damp and it was pointed out that work will 
be continuing through the winter. There is therefore 
likely to be some wet underfoot. The soil is clay 
requiring much cleaning of equipment and the 
difficulties which come from transporting materials 
through clay on site. 

The workforce consists of between 15 to 20 persons 
and work commenced on 9 January, the site being due 
for completion at the beginning of October 1989. 

The site is at best marginally above the average, 
however the Commission, agrees, in accordance with 
the principles enunciated in the Sapri Decision (Print 
F1957) that a site allowance of a small level would be 
appropriate. The agreement of the parties fits within 
that and accordingly is approved. 

Ms J.F. Boots appeared on behalf of the applicant. 
Mr M. Rivert appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Master Builders' Association of Western Australia 

(Union of Employers) on behalf of 
Cooper and Oxley Pty Ltd. 

No. C200 of 1989. 
BUILDING TRADES' (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS" (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of May 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr M. Rivert on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at Margaret River Hospital. Margaret River, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, (j) Toxic Substances, (1) 
Asbestos, (w) Heavy Blocks and (ag) Bricklayer 
operating cutting machine; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' Building 
and Steel (Construction) Award No. 20 of 1973, 
with effect from the com mencement of work on the 
site and until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23. 

Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 

Hallcraft Pty Ltd 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C355 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
29th day of June 1989. 

Site allowance — site disabilities — similarity to 
previous matter — allowance granted. 

Reasons for Decision. 
THE COMMISSIONER; This matter is an application 
pursuant to section 23 of the Act for the ratification of a 
site allowance agreed between the parties to apply to the 
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construction of a community recreation centre for the 
City of Stirling. The work commenced on site in March 
1989 and is due for completion in November. It consists 
of an indoor sport hall, a playgroup/craft room and 
involves alteration to the existing structure. The work 
consists of conventional fabrication and will employ 
approximately 18 to 20 persons. The work is being 
carried out in an area of 12 000 square metres and 
involves earthworks and demolition. Agreement was 
reached on the basis of the sandy soil on the site and 
problems associated with that. There has been dust 
from demolition work although not of a significant 
duration. The Commission was advised there are 
additional disabilities arising from the use of parquetry 
floor. The parties have reached agreement on a site 
allowance of $1.00 and request its ratification. 

In deciding to approve this matter the Commission is 
reinforced by the site allowance awarded by the 
Commission for the construction of the recreation 
facility in Loftus Street. Leederville (C1078 of 1987,17/ 
12/87). In that matter the Commission awarded a site 
allowance of $1.00. In this matter, and given the 
relatively imprecise nature of the fixation of site 
allowances, the Commission understands the reasons 
why the parties to this application have negotiated in 
the manner that they have and, given the previous 
decision of the Commission, and the disabilities 
experienced on site the Commission decides that the 
agreement of the parties fits within the criteria 
enunciated in the Sapri Decision (Print F1957) and 
accordingly advises that the agreement is approved. 

Ms KJ. Lynch appeared on behalf of the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western 
Australia Union of Employers) 

on behalf of 
Hallcraft Pty Ltd 

and 
The Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. C355 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1873. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

29th day of June 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
applicant and Ms J.F. Boots on behalf of the 
respondent, and by consent, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 

at the Hamersley Community Centre site, 
Hamersley, a site allowance of $1.00 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances and (ag) Bricklayer operating cutting 
machine; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

United Construction Pty Ltd 
James Watt (Electrical) Pty Ltd 

Theiss Contractors Pty Ltd 
and EPT/Fochi Joint Venture 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C278A of 1989. 
Crane Drivers Construction 

COMMISSIONER R.N. GEORGE. 
21st day of April 1989. 

Order. 
WHEREAS Order No. C278 of 1989 (the Order) issued 
on 18 April 1989 required, inter alia, that — 

(1) the Respondent, the Construction, Mining 
and Energy Workers' Union of Australia, Western 
Australian Branch, through its officers or members 
or any of them are to cease any industrial action, 
including but not limited to bans, limitations or 
strikes, affecting the employers party to this Order 
as soon as may be possible hereafter, but in any 
eventnolaterthan 12 noon on Wednesday, 19April 
1989; and 

whereas Clause (6) of the Order further provided to the 
parties, on the giving of 24 hours' notice, or such other 
notice as is accepted by the Commission, liberty to 
make application to vary or cancel the terms of the 
Order; and whereas the parties jointly made 
application in writing on 21 April 1989 under the 
provision of Clause (6) of the Order for its cancellation 
and replacement by a further Order identical in its 
terms save for the following variations:— 

1. Clause (1)— Delete the time and date 12 noon 
on Wednesday. 19 April 1989 and replace with 
12 noon on Friday, 21 April 1989. 
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2. Clause (2) — Delete the time and date 12 noon 
on Wednesday, 19 April and replace with 12 
noon on Friday. 21 April 1989. 

and whereas the possibility of and reasons for such an 
application were raised by the parties in conference 
before the Commission at Karratha on 20 April 1989; 
and whereas the Commission accepts that the 
variations sought would be in the interests of the parties 
directly involved and would assist in preventing further 
deterioration of industrial relations in respect of the 
matters in question; now therefore the Commission 
orders in accordance with the provisions of the 
Industrial Relations Act 1979. that — 

(1) the Respondent the Construction, Mining 
and Energy Workers' Union of Australia, 
Western Australian Branch, through its 
officers or members or any of them are to cease 
any industrial action, including but not 
limited to bans, limitations or strikes, affecting 
the employers party to this Order as soon as 
may be possible hereafter, but in any event no 
later than 12 noon on Friday. 21 April 1989. 

(2) the union, through its officers or members or 
any of them, shall not engage in any industrial 
action after 12 noon on Friday, 21 April 1989 
and employees of the applicant employers 
who are employed pursuant to the Engine 
Drivers (Building and Steel Construction) 
Award No. 20 of 1973 shall continue to work in 
accordance with their contracts of service. 

(3) the union through its officers shall bring to the 
attention of all employees involved in 
industrial action at the North West Shelf Gas 
Project. LNG Construction Site, who are 
employed pursuant to the Award mentioned 
in Clause (2) above, using all the usual and 
reasonable means of communication 
available to it. that the union and its members 
are subject to the jurisdiction of the 
Commission pursuant to the Industrial 
Relations Act and that failure to comply with 
this Order can result in:— 

(a) enforcement proceedings against the 
Organisation; and/or 

(b) penalties imposed by the Full Bench of 
the Commission; and/or 

(c) deregistration proceedings; and/or 

(d) cancellation or suspension of Award 
benefits. 

(4) That the employees subject to this Order be 
informed by the Union that the applicants 
have committed before the Western 
Australian Industrial Relations Commission 
that they will not seek to alter the distant work 
status of their crane drivers prior to 
retrenchment; 

(5) The applicant employers are to give whatever 
assistance may be necessary or reasonable to 
the officers of the union to aid it in complying 
with Clauses (3) and (4) of this Order and in 
any event if substantial compliance does not 
occur the employer shall bring the matters 
encompassed in Clauses (3) and (4) to the 
attention of employees who may have not 
received communication from the union. 

(6) Liberty is reserved to the parties on the giving 
of 24 hours' notice, or such other notice as is 
accepted by the Commission, to make 
application to vary or cancel the terms of this 
Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

United Construction Pty Ltd 
James Watt (Electrical) Pty Ltd 
Theiss Contractors Pty Ltd and 

EPT/Fochi Joint Venture 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C278 of 1989. 
Crane Drivers Construction 

COMMISSIONER R.N. GEORGE. 
18th day of April 1989. 

Order. 
WHEREAS the Commission has been informed of a 
stoppage of work by employees of the Applicant 
employers, being members or eligible to be members of 
the Respondent Union, employed on the North West 
Shelf Gas Project; and whereas the Commission has 
been further informed that this stoppage is in support of 
claims by other employees in dispute with employers 
party to Matters No. C48 of 1989 and C No. 30137 of 1988 
which are the subject of separate recommendations; 
and whereas a meeting of employees held at 8.00 a.m. on 
14 April 1989 at the request of the Commission failed to 
achieve a return to work; and whereas Recommenda- 
tions issued by the Commission on 14 April 1989 
requiring that industrial action cease no later than 17 
April 1989 failed to achieve a return to work; and 
whereas at a further conference held before the 
Commission on 18 April 1989 a number of under- 
standings were reached between the parties which they 
consider will provide a means of resolving issues said to 
be related to the industrial action; and whereas the 
Commission is satisfied that no primary dispute has 
been identified between the parties to this Order about 
which further conciliation could be of assistance; and 
whereas the stoppage, which commenced on 10 April 
1989, is affecting the progress of work on site and the 
stand down of other employees is imminent, now 
therefore the Commission, having regard for the public 
interest and the interests of the parties directly involved 
and to prevent any further deterioration of industrial 
relations in respect of the matters in question, hereby 
orders in accordance with the provisions of the 
Industrial Relations Act 1979 that — 

(1) the Respondent the Construction. Mining 
and Energy Workers" Union of Australia, 
Western Australian Branch, through its 
officers or members or any of them are to cease 
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any industrial action, including but not 
limited to bans, limitations or strikes, affecting 
the employers party to this Order as soon as 
may be possible hereafter, but in any event no 
later than 12 noon on Wednesday. 19 April 
1989. 
the union, through its officers or members or 
any of them, shall not engage in any industrial 
action after 12 noon on Wednesday. 19 April 
1989 and employees of the applicant 
employers who are employed pursuant to the 
Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 shall 
continue to work in accordance with their 
contracts of service. 
the union through its officers shall bring to the 
attention of all employees involved in 
industrial action at the North West Shelf Gas 
Project, LNG Construction Site, who are 
employed pursuant to the Award mentioned 
in Clause (2) above, using all the usual and 
reasonable means of communication 
available to it, that the union and its members 
are subject to the jurisdiction of the 
Commission pursuant to the Industrial 
Relations Act and that failure to comply with 
this Order can result in:— 

(a) enforcement proceedings against the 
Organisation; and/or 

(b) penalties imposed by the Full Bench of 
the Commission; and/or 

(c) deregistration proceedings; and/or 
(d) cancellation or suspension of Award 

benefits. 
That the employees subject to this Order be 
informed by the Union that the applicants 
have committed before the Western 
Australian Industrial Relations Commission 
that they will not seek to alter the distant work 
status of their crane drivers prior to 
retrenchment; 
The applicant employers are to give whatever 
assistance may be necessary or reasonable to 
the officers of the union to aid it in complying 
with Clauses (3) and (4) of this Order and in 
any event if substantial compliance does not 
occur the employer shall bring the matters 
encompassed in Clauses (3) and (4) to the 
attention of employees who may not have 
received communication from the union. 
Liberty is reserved to the parties on the giving 
of 24 hours' notice, or such other notice as is 
accepted by the Commission, to make 
application to vary or cancel the terms of this 
Order. 

(Sgd.) R.N. GEORGE, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) 

and 
Eglo Engineering Pty Ltd and Others. 

No. CR1454 of 1988. 
MECHANICAL AND ELECTRICAL 

CONTRACTORS (NORTH WEST SHELF 
PROJECT — BURRUP PENINSULA) 

MAINTENANCE WORK ORDER 1988 
Metal and Electrical 
Tradespersons (Maintenance) 

COMMISSIONER R.N. GEORGE. 
28th day of February 1989. 

Order. 
HAVING heard Mr A. Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Mr B. Harwood on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Mr M. Borlase on 
behalf of the respondents and by consent, the 
Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State 
Wage Case decision — September 1988 and pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979 hereby issues the following Order. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1. — Title. 
This Order shall be known as the Mechanical and 

Electrical Contractors (North West Shelf Project — 
Burrup Peninsula) Maintenance Work Order No. CR 
1454 of 1988 and shall replace Order No. CR984 of 1988 
and No. 852 of 1988 as amended. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope and Area. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Wages. 
7. Coded Welding Allowance. 
8. Woodside (Burrup Peninsula) Onshore 

Operations Allowance. 
9. Annual Leave Loading. 
10. Travelling on Engagement or Termination of 

Employment or on Recreation Leave. 
11. Living Out Allowance. 
12. Redundancy. 
13. Cyclone Procedures. 
14. Protective Clothing and Tools. 
15. Safety and Security Procedures. 

Schedule of Respondents. 
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2A. — State Wage Principles — September 1988! 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any extra 
claims, award or over-award, except when consistent 
with the State Wage Principles. 

(2) An employee on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988. or otherwise vary the 
conditions of employment applicaable to an employee 
on that date so as to increase the employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

3. — Scope and Area. 
This Order shall apply to employees classified in 

Clause 6. — Wages of this Order who are employed by 
employers named in the schedule attached hereto on 
preparatory work, maintenance, servicing and 
modification of plant and equipment used in the 
production, processing, piping and distributing of 
hydrocarbons or other products whether in solid or 
fluid form from oil and gas fields and work incidental 
thereto on any onshore facilities owned and operated 
by Woodside Offshore Petroleum on the Burrup 
Peninsula in the State of Western Australia. 

The conditions of this Order shall not apply nor be 
claimed or deemed by any party to be applied other 
than to employees of the respondent employers when 
carrying out work on the said onshore facilities covered 
by this Order. 

4. — Date of Operation. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 28 February 
1989. 

5. — General Conditions of Employment. 
(1) Subject to subclause (2) hereof the conditions of 

employment prescribed by this Order shall apply 
notwithstanding the provisions of any award or order 
which applies to the employees covered hereby and 
shall be in lieu of all such provisions. Without limiting 
the generality of this subclause it shall include the State 
Metal Trades (General) Award, the Electrical 
Contracting Industry Award, the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award, the Pilbara Maintenance Work Order and the 
Air Conditioning and Services (North West) Order 
1985. 

(2) Except as provided in this Order the conditions of 
employment which shall apply to the employees 
covered hereby shall be as prescribed in Part I — 
General of the Metal Trades (General) Award No. 13 of 

6. — Wages. 
(1) The ordinary adult weekly rate of wage for the 

classifications specified in this Order shall be as 
follows— 

Classification Column Column Supplem- 
A B cntary 

Base Rate Base Rale Payment 
s s s 

Tradesman's/Plant Assistant 267.61) 277.60 17.00 
Certified Rieger or ScalToklcr 302.30 312.30 2N.50 
Rigger or ScalToldcr — Other 291.50 301.50 24.00 
Tradesman [i.e. Fitter. 
Electrician. Welder {1st Class). 
Boilermaker. Rcfrmeration Filler. 
etc] W - 314.00 324.00 33.30 
Special Class Electrician 337.20 347.20 38.00 
instrument Tradesman — 
Complex Systems _ 337.20 347.20 38.00 

Column A to operate on and from 19 September 
1988. 

Column B to operate on and from 19 March 1989. 

These rates shall be adjusted automatically in line 
with wage movements in the State Metal Trades 
(General) Award Part 1 No. 13 of 1965 and not 
otherwise. 

A casual employee shall be paid at the ordinary 
hourly rate appropriate to his classification plus a 
loading of 20 per cent for all ordinary hours in lieu of 
annual leave, sick leave, bereavement leave, or any 
other such leave provisions. 

(2) Burrup Contract Allowance: In addition to the 
wage rates prescribed in Clause 6( 1), the employer shall 
pay his employees an all purpose additional payment 
as set out below. This payment is made in consideration 
of all peculiarities associated with the work performed 
by employees covered by this Order, except where 
expressly provided elsewhere in this Order, and 
includes but is not limited to payment for all special 
rates and provisions, fares and travelling time, 
provision of safety footwear, construction allowances, 
and any other special allowances. 

Classification Per Week 
$ 

Tradesman's/Plant Assistant 118.90 
Certified Rigger or Scaffolder 135.83 
Rigger or Scaffolder — Other 130.21 
Tradesman (i.e. Fitter. Electrician. 
Welder (1st Class). Boilermaker. 
Refrigeration Fitter, etc) 141.53 
Special Class Electrician 152.84 
Instrument Tradesman — 
Complex Systems 152.84 

This allowance shall be adjusted automatically in 
line with State Wage Case decisions of the Western 
Australian Industrial Relations Commission and not 
otherwise. 

(3) Electrician's Licence Allowance: A tradesman 
who holds, and in the course of his employment, may be 
required to use a current "A" grade or "B" grade licence 
issued pursuant to the relevant regulation in force at the 
date of this Order under the Electricity Act 1945. shall be 
paid an allowance of $12.10 per week. 

This allowance shall be adjusted automatically in 
line with movements in the allowance as prescribed in 
Clause 18(23) of Part 1 of the State Metal Trades 
(General) Award No. 13 of 1965 and not otherwise. 

(4) Leading Hand Allowance: In addition to the 
appropriate rate of pay a leading hand shall be 
paid- 

fa) if placed in charge of not less than three and 
not more than 10 other employees — $15.20 

(b) if placed in charge of not less than 10 and not 
more than 20 other employees — $23.40 

(c) if placed in charge of more than 20 other 
employees — $30.10 

This allowance shall be adjusted automatically in 
line with movements in this allowance as prescribed in 
Clause 32(3)(a) of the State Metal Trades (General) 
Award — Part 1 No. 13 of 1965 and not otherwise. 

7. — Coded Welding Allowance. 
(1) Welders qualified and required to carry out coded 

welding work in accordance with the following AS or 
API welding standards shall, whilst performing such 
work, be paid an all-purpose allowance for the 
following codes at the rate of: 

(a) $34.30 per week if engaged on welding of pipes 
or vessels to AS1210 standard or equivalent. 

(b) $29.10 per week if engaged on stainless steel or 
aluminium alloy pipe welding to ANSI B-31-3 
standard or nine per cent Nickel Steel Welding 
on LNG Tanks. 



(c) $23.30 per week if engaged on other pipe 
welding to ANSI B-31-3 standard or on Flux 
Core Arc Welding. 

(d) $ 17.50 per week if engaged on welding of tanks 
to API 650 or API 620 standard. 

(2) The monetary amounts prescribed in this clause 
shall be adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally following movements in the Consumer Price 
Index and which is subsequently reflected by 
amendment to the allowances contained in the Metal 
Trades (General) Award No. 13 of 1965, the Electrical 
Contracting Industry Award No. R22 of 1978 and the 
Air Conditioning and Refrigeration Industry 
(Construction) Award No. 10 of 1979. 

8, — Woodside (Burrup Peninsula) Onshore 
Operations Allowance. 

In addition to the wage rates provided in Clause 6.— 
Wages, an employee covered by this Order shall be paid 
a flat allowance of $1.69 for each hour worked which 
allowance shall compensate for all fire, emergency, first 
aid, safety evacuation or muster drills, the lack of 
afternoon smoko break, travelling time on overtime or 
callouts and the effects of the environment. 

This allowance shall not be increased other than in 
line with the allowance prescribed in Clause 32 of the 
Hydrocarbons and Gas Maintenance Employees 
Award 1986. Section C — Onshore Conditions, Clause 
5(c). 

9.—Annual Leave Loading. 
Notwithstanding the provisions of paragraph (c) of 

subclause (3) of the Clause 23.—Holidays and Annual 
Leave of Part I — General of the Metal Trades (General) 
Award No. 13 of 1965, the loading prescribed in the said 
paragraph shall apply to proportionate leave due to an 
employee whose employment is terminated by his 
employer for any cause other than misconduct. 

10.—Travelling on Engagement or Termination 
of Employment or on Recreation Leave. 

(1) Where an employee is engaged by the employer 
other than in the locality in which work is being carried 
out under this Order and the employee is directed to 
proceed to that locality then, should he comply with 
such direction but subject to the provisions of subclause 
(3) of this clause — 

(a) the employer shall pay all reasonable 
expenses including fares, transport of tools, 
meals and, if necessary, suitable overnight 
accommodation incurred by the employee, 
and 

(b) the employee shall be paid at the ordinary rate 
of payment for the time up to a maximum of 
eight hours in any one day incurred in 
travelling pursuant to the employer's 
direction. 

(2) Where an employee — 
(a) who leaves his employment after six months' 

employment with the employer, or 
(b) whose employment is terminated by his 

employer, except for incompetency within one 
working week of his commencing work or for 
misconduct, 

and in either instance subject to the provisions of 
Clause 6.—Contract of Service of the State Metal Trades 
(General) Award No. 13 of 1965, returns to the place 
from whence he first proceeded to the locality or to a 
place less distant than or equidistant to the place from 
which he first proceeded the employer shall pay all 
expenses, including fares, transport of tools, meals and, 
if necessary, suitable overnight accommodation 

incurred by the employee in so returning. Provided that 
the employer shall in no case be liable to pay a greater 
amount under this subclause than he would have paid if 
the employee had returned to the place from which he 
first proceeded to the locality in which the work is 
carried out. 

(3) The employer may deduct the amount of the 
forward fare from the employee's first or later wages but 
the amount so deducted shall be refunded to the 
employee if he continues to work for three months or, if 
the work ceases sooner, for so long as the work 
continues. 

(4) (a) An employee who is engaged by the employer 
other than in the locality in which work is being carried 
out under this Order, and who is directed to proceed to 
that locality may return to the place of engagement or to 
Perth or to any other place at a weekend to be mutually 
agreed upon between the employee and his employer: 

(i) after four continuous months' service with his 
employer; and in addition to the weekend the 
employee shall be entitled to two days' leave 
on ordinary pay subject to the provisions of 
paragraph (b) hereof, and 

(ii) after each further period of four months' 
continuous service with his employer; and in 
addition to the weekend, the employee shall be 
entitled to two days' leave, one of which days 
shall be on ordinary pay subject to the 
provisions of paragraph (b) hereof. 

(b) Where an employee returns to the place of 
engagement or to Perth or any other place in 
accordance with the provisions of this subclause and 
returns to the job and commences work at the time 
arranged with his employer, on the first working day for 
that employee immediately following the period of 
leave referred to in paragraph (a) hereof, that employee 
shall be paid at the completion of the first pay period 
commencing on or after the day upon which the 
employee returns to work from the leave taken pursuant 
to paragraph (a) hereof the ordinary pay for that period 
of leave and the actual cost of air fares incurred in 
travelling to the place of engagement or to Perth or to 
any otherplace and to the job and which in no case shall 
exceed the cost of any economy air fare from the job to 
Perth and return. 

(c) The entitlement to leave and travelling accruing 
to an employee pursuant to paragraph (a) hereof may be 
availed of as soon as reasonably practicable after it 
becomes due and if it is not availed of within one month 
after it so becomes due the entitlement shall lapse. 

(5) Any time in respect of which an employee is 
absent from work except time for which he is entitled to 
claim payment pursuant to Clause 24.—Absence 
Through Sickness of the Metal Trades (General) Award 
No. 13 of 1965 or time spent on holidays pursuant to 
subclause (1) of Clause 23.—Holidays and Annual 
Leave of the Metal Trades (General) Award No. 13 of 
1965 shall not count for determining his rights to travel 
and leave under the provisions of subclause (4) of this 
clause. 

11.—Living Out Allowance. 
(1) An employee who, pursuant to subclause (2) of 

Clause 5.—General Conditions of Employment, is 
entitled to benefits prescribed by Clause 21.—Distant 
Work, of Part I — General of the Metal Trades (General) 
Award No. 13 of 1965. is not provided with suitable 
board and lodging by the employer shall be paid an 
allowance of $219.50 per week to compensate for the 
expenses incurred by the employee for board and 
lodging. 

(2) An employee who is paid an allowance 
prescribed in subclause (1) hereof shall be deemed to be 
provided with board and lodging for the purposes of 
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Clause 22.—Location Allowances, of Part I — General 
of the Metal Trades (General) Award No. 13 of 1965. 

(3) The allowance prescribed in this Order shall be 
adjusted by any variation to the allowance payable in 
similar circumstances pursuant to Clause 24— Living 
Away From Home — Distant Work, subclause (3). of 
the National Building Trades Construction Award 
1975. 

12.—Redundancy. 
(1) Subject to the provisions of subclauses (2) and (3) 

of this clause the termination of the employment of any 
employee shall be on the basis that he shall not be 
retrenched by his employer before an employee in his 
classification who has been employed with that 
employer for a shorter time. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to an employee who an employer 
for a particular reason associated with the efficient 
conduct of his business desires to retain in preference to 
another employee who has longer service with that 
employer but only if the employer gives the union 
concerned at least seven days' notice of his intention to 
retain that employee, and 

(a) the union agrees to that employee being so 
retained: or 

(b) in the event of disagreement, the Registrar so 
determines. 

(3) The provisions of the clause do not operate to 
prevent the dismissal of any employee for misconduct 
or unsatisfactory service. 

13.—Cyclone Procedures. 
(1) Subject to the provisions of this clause the 

following shall apply when because of a cyclone the 
employer stands down employees employed under this 
Order. 

(2) Each employee who — 
(a) at the commencement of the cyclone period 

reports for and remains at work until 
otherwise directed by the employer: and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the 
employer. 

shall be paid for his/her normal rostered hours 
occurring during the stand down. 

An employee who. on any day during the cyclone 
stand down — 

(c) is required for work and is requested to do so 
by his/her employer; and 

(d) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to 
work when so requested. 

is not entitled to payment for that day. 

(3) (a) An employee who is required by the employer 
to remain at work during a "red alert" as a result of a 
cyclone shall be paid at overtime rates for each hour 
worked. 

(b) An employee who is not required to remain at 
work during a cyclone and who is recalled to work, shall 
be paid a call out payment in addition to his/her normal 
rostered hours. 

(4) Following declaration of the "all clear" given in 
accordance with the local cyclone procedures, 
employees who would have normally been on duty are 
required to resume immediately and all others are 
required to resume on their next rostered shift unless 
the employer notifies them otherwise. 

(5) Where on the day following the resumption of 
normal operations or on any subsequent day an 
employee cannot, because of damage caused to the 
operations by the cyclone be usefully employed, the 
employer may stand the employee down without pay. 

14.—Protective Clothing and Tools. 
(1) The employer shall have available a sufficient 

supply of protective equipment, glasses, gloves, mitts, 
aprons, sleeves, leggings, gum boots, ear protectors, 
helmets, for use by his employees when engaged on 
work for which some protective equipment is 
reasonably necessary and the employee shall use such 
protective clothing and equipment provided by the 
employer for a specific circumstance. 

(2) The employer shall provide the necessary tools 
and they will remain the property of the employer. 

15.—Safety and Security Procedures. 
(1) The employee shall comply with safety 

regulations determined by the employer and/or 
Woodside Offshore Petroleum Pty Ltd. and attend 
safety meetings, drills and training and to act as a 
member of emergency and fire crews as required by the 
employer. 

(2) In the interests of the safety of personnel and 
plant the parties to this Order mutually agree that 
employees covered by this Order may be subject to 
personal and/or baggage searches on entering or 
leaving any work site provided that personal searches 
shall not be carried out without prior agreement 
between the employer and the union on each 
occasion. 

(3) An employee covered by this Order shall display 
or produce on request any form of personal 
identification issued for that purpose by the 
employer. 

(4) Any employee who breaches safety or security 
regulations will be deemed to be guilty of serious 
misconduct. 

Schedule of Respondents. 
Decmil Engineering and Construction (Australia) 

Pty Ltd. 
Direct Engineering Services Pty Ltd. 
Eglo Engineering Pty Ltd. 
Franmarine Services (WA) Pty Ltd. 
Geraldton Building Co Pty Ltd. 
Karratha Diesel Equipment Pty Ltd. 
Karratha Plant Maintenance Pty Ltd. 
Kelvin Haden. 
Kilpatrick Green Pty Ltd. 
McFee Construction Engineering Pty Ltd. 
Monadelphous Engineering Associates Pty Ltd. 
O'Donnell Griffin, a division of ANI Corporation 

Limited. 
Pilbara Industries Pty Ltd. 
Walter Wright (WA) Pty Ltd. 
Westside Welders Pty Ltd. 
World Services and Construction Pty Ltd. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR252 of 1989. 

COMMISSIONER S.A. KENNEDY. 
13th day of June 1989. 

Reasons for Decision. 

THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979. A conference was held before the Commission as 
constituted. The matter not being settled then or 
subsequently was referred. The Union requested the 
referral and to all intents and purposes became the 
applicant in the further proceedings. The 
memorandum of the matter for hearing and 
determination is in the following term: 

Hamersley Iron Pty Limited and the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia are in dispute over the 
Company's action in giving one of its employees. 
Mr Bob Buisman, a warning to the effect that if he 
is found to commit any further act of unsafe driving 
then his employment would be terminated. The 
warning is in written form and has been placed on 
Buisman's employment record with the 
Company. 

The warning was issued after an investigation 
into the events on the mine site at Paraburdoo 
during the night of 14 May 1989. Buisman was 
stood aside, with pay for the ordinary hours he 
would have worked, while the investigation took 
place. 

The Union claims that the Company has acted 
unfairly in that the events on the 14th day of March 
1989 have not been established so that a finding 
that Buisman's driving of a vehicle was unsafe can 
be made; that, in any case, whatever happened on 
that night was not serious enough to warrant the 
penalty imposed and that the Company placed 
undue reliance on the record of a previous driving 
incident involving Buisman in its decision to give 
him a final written warning. 

The Union claims that the final warning should 
be withdrawn and that Buisman should be paid for 
the overtime he would have worked had he not 
been stood aside. 

The Company denies that Buisman has been 
unfairly dealt with and opposes the claim. 

Buisman is employed as a Level 3 mine and 
maintenance employee at the Company's Paraburdoo 
operations. He has been employed by the Company for 
a period of approximately two years. His immediate 
supervisor in his employment is Mr Brian Adamson. 
Adamson in turn reports to the maintenance 
superintendent, Mr Nicholas de Courtenay. 

It is a condition of Buisman's employment that he 
hold an A class driver's licence. It is necessary for him to 
move about the site in order for him to carry out his 
duties. The usual mode of transport is by Company 
vehicles. This requiures the drivers to be holders of an A 
class driver's licence. 

On the 17th day of March 1989 Buisman was issued 
with a warning notice by De Courtenay. It is dated the 
17th day of March 1989 and is in the following terms: 

This letter is to advise you that following the 
incident on the morning of Tuesday, 14 March, and 
together with your previous driving record, that 
you are on your final notice. Should you be 
apprehended driving in an unsafe manner again 
you will be placing yourself in a position where 
your dismissal will be the only course of action that 
can be taken. 

(Exhibit A.) 

The reference to Buisman's "previous driving record" 
concerns an incident approximately four months 
earlier which resulted in his receiving a written warning 
from De Courtenay. It is dated 9 November 1988 and is 
as follows: 

This letter is to warn you of the serious 
consequences of driving dangerously. The recent 
roll over of Suzuki 3-911 while you were driving 
demonstrates your inability to drive to the 
conditions of the Plant area or excess speed. Both 
reasons are unacceptable to myself and shows a 
complete disregard for the safety of others, yourself 
and the equipment supplied to do your job. 

Considerable damage was done to the vehicle 
concerned and you gave no plausible reason for 
failing to negotiate the corner. Should you fail to 
drive with due caution in future, more serious 
action wil be taken. 

(Exhibit F.) 
The dispute between the parties centres on events 

which took place during work commencing on the 13th 
day of March 1989 and into the 14th day of March 1989. 
For Buisman that involved four overtime hours of work 
and eight ordinary hours of work. There are questions 
of fact involved regarding the incident. There is also a 
dispute as to the facts so far as the investigation is 
concerned and so far as the incident the subject of the 
warning notice of 9 November 1988 is concerned. 

The dispute over the events on the shift is dealt with 
first. 

According to the Union these were as follows. On his 
shift commencing on the 13th day of March 1989 
Buisman was given a job welding electrodes in the 
screen house. At approximately 11.30 p.m. he ran out of 
electrodes and drove to the plant maintenance 
workshop to obtain some but found that there was none 
there. It was then crib time so he took that break. At 
about 12.45 a.m. he decided that as there was no 
supervisor around he would go to the load out 
workshop to get some electrodes. Enroute he realised 
that in a vehicle travelling behind him there were the 
type of electrodes he needed. The vehicle was driven by 
a Mr R. Roehner. Buisman pulled slowly over to the left 
and, not having got Roehner's attention, he followed 
him to the reclaimer No. 2 area where Roehner was to 
work. The vehicles parked there and Buisman checked 
Roehner's vehicle for the electrodes. At this point 
Adamson arrived and, to the surprise of both Roehner 
and Buisman, they were counselled by him. Buisman 
worked out his shift. Towards the end of the shift 
Buisman was called to De Courtenay's office and was 
asked by De Courtenay to give his version of the 
incident. At the bus stop approximately 30 minutes later 
Buisman was told by De Courtenay that he was stood 
aside pending an investigation. 

The Union denies that Buisman did anything to 
warrant any counselling. It says that he was not told at 
the time why he was being counselled and was unaware 
of any reason for it other than what he was subsequently 
told by Roehner. 



Evidence was given in the proceedings by Buisman 
and Adamson as to the incident. The Union also 
submitted statutory declarations made by Roehner and 
by Darren Callow and Phillip Leyland, they being 
passengers in the vehicles. As to the statements of 
Callow and Leyland. these are no more than opinions 
as to reckless or dangerous driving and do not advance 
the Union's case significantly. 

Adamson's evidence was straight forward and 
unequivocal. It is to the effect that he was working in his 
office in the plant workshop when the sound of 
squealing tyres associated with excessive acceleration 
caused him to stop work and check the window. From 
here he observed Roehner and Buisman driving away 
from the crib room. He went to the door, observed the 
direction in which they were headed, noted that it was 
an unusual route for the reclaimer 2 area where 
Roehner was to work, got into a vehicle and went into 
the access road where he observed themsliding around 
corners and going at a speed which he considered 
excessive. He went to the reclaimer 2 area where the 
vehicles were by then parked, questioned Buisman as to 
which vehicle he had been driving and then told both 
Roehner and Buisman that because of their reckless 
driving at aggressive speed they were to consider 
themselves counselled. He then left the area. He put in a 
written report on the incident before the end of the shift 
to his supervisor. De Courtenay. 

It is noted that in his report (Exhibit I) Adamson 
states that Roehner left the crib area first closely 
followed by Buisman. This is contradicted by Buisman 
in his evidence and by the statement in the statutory 
declaration under the name of Roehner (Exhibit I). I 
also note that Roehner's statement includes words to 
the effect that he was unaware of any skidding 
(excessive acceleration) away from the plant workshop. 
Obviously this is not a categorical denial. Further 
Roehner acknowledges that his vehicle may have slid 
around a corner. 

Buisman's evidence was largely unconvincing. Amid 
repeated, irrelevant general criticisms of the work 
environment and the management; categorical 
statements of "fact" which were subsequently 
acknowledged as incorrect or just not known; and 
allegations of persecution which were not substantiated 
in any real sense, he managed to give the strong 
impression that here was a person who was simply not 
prepared to acknowledge any fault at all when such may 
have been due recognition. 

Other than his statement as to which vehicle left the 
workshop plant first in which 1 have concluded that he 
was mistaken, 1 accept Adamson's evidence as to, the 
facts. And, having regard for his length of experience in 
his current position, that being 10 years, and for his 
evidence as to the infrequency with which he has 
formally counselled employees over that period, I have 
concluded that on the facts his judgment as to the need 
to issue a formal counselling should be accepted. This 
conclusion is reinforced by the evidence of the 
contractual obligations so far as safety is concerned, the 
formal reminder to all maintenance employees as 
recently as the 29th day of December 1988 regarding the 
treatment of light vehicles and Buisman's evidence that 
he had knowledge of these and the absence of any 
mitigating factors such as poor weather or poor road 
conditions on the night in question. That is to say that 
on the evidence, Adamson had cause on the morning of 
the 14th day of March 1989 to take the actions he did in 
relation to the driving of vehicles. 

I turn now to the dispute over the investigation. But 
first there is the evidence of Buisman and De Courtenay 
of the meeting between them at the conclusion of the 
shift. De Courtenay's evidence is to the effect that 
Buisman's answers to questions regarding the incident 

were vague and inconclusive and that it was on his 
reflection on the written report by Adamson in the light 
of Buisman's response that he concluded that a further 
investigation should take place and that Buisman 
should be stood aside while it took place. This, 
alongside Buisman's own evidence that the impact of 
Adamson's counselling on him was negligible, is 
significant. One example of Buisman's response can be 
seen in the following answers to questions from the 
Commission. 

... What do you understand by counselling? 
Nothing, no idea. This is the first time I have been 
[counselled] — the first time I have ever been in one 
of these situations. Never have I been in a situation 
like this. Counselling doesn't mean anything to me 
at all. 

What about the previous incident that has been 
referred to in these proceedings? There 1 got a piece 
of paper. 

What do you call that? A warning, not 
counselling. I don't know what counselling means. 
Counselling to me means that you've got a 
problem, like — you've got a problem and they try 
and sort it out for you, that's counselling — 
something like you've got something wrong with 
your brain or something and they've got to try and 
sort you out. That's counselling — trying to sort 
yourself out. Counselling to me doesn't mean 
anything, not in that situation. 

(Transcript p. 21.) 
In my view it was Buisman's failure to even 

adequately respond to the fact of Adamson's report 
which was the compelling factor in De Courtenay's 
decision to institute an investigation. Here was an 
employee who already had a recent warning on his file 
regarding his treatment of a light vehicle treating 
another written report on a further incident and 
counselling as of no consequence. De Courtenay it 
seems to me had no real choice but to take the matter 
further. 

Evidence as to the investigation was given by the 
acting convener Mr C. Hollinshead, by Buisman and by 
De Courtenay. On one account is there a significant 
difference going to fact. 

On the 15th day of March 1989 De Courtenay notified 
Hollinshead that there would be an investigation of the 
incident. That afternoon Buisman was interviewed by 
De Courtenay in the presence of Hollinshead. 
Hollinshead gave evidence that at the start of this 
interview De Courtenay handed him a copy of the 
warning which Buisman ultimately received and that 
he, Hollinshead, passed it to Buisman. This, according 
to the Union, demonstrated that the investigation was 
not a bona fide one. Buisman supported Hollinshead's 
evidence on this to a limited degree only, and indeed 
some of his evidence was other than supportive (see 
Transcript page 41), No such document was produced 
in evidence. De Courtenay denies that he produced any 
such document and gave evidence that the warning 
notice was not even constructed until the 17th day of 
March 1989 and as a possible explanation suggested 
that there may have been some confusion with Exhibit I 
which is in a similar style. I have carefully considered 
all which is available to me on this issue and have 
concluded that there is insufficient for me to make a 
finding. However that does not in my view pre-empt 
further consideration of the whole. 

When the interview was completed those present 
actually examined the route the vehicles had taken that 
night and also that Adamson had taken and the point 
from which his observations were made. Subsequently 
Roehner was interviewed by De Courtenay in 
Hollinshead's presence and De Courtenay also 
interviewed the passenger in each of the vehicles at the 
time. 
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The investigation concluded on the 17th day of 
March 1989 when the final warning was given. Buisman 
objected to such warning, as did the Union. According 
to Hollinshead the whole incident was blown out of all 
proportion and the result — a final warning — was 
"ludicrous" (Transcript page 17). 

Before dealing with this aspect further. 1 turn to the 
other issue between the parties so far as it goes to fact. 
That is, the previous incident which resulted in a written 
warning going onto Buisman's record. What is before 
the Commission on the incident is very limited. There is 
certainly nothing which establishes that the 
Commission should intervene. Thus it is that 
consideration of this application must proceed on the 
basis that there is already a written warning from 
November 1988 regarding Buisman's driving on his 
record. 

There is one further issue which has some bearing on 
the matter. It came to light in the evidence of Buisman 
and concerns his leaving the designated work place. 
The Union says this is of no consequence because of the 
Company's own enjoinder to employees to use their 
initiative and Buisman was doing no more than that 
when he travelled to the plant work shop then to the 
reclaimer 2.1 am not convinced that it was as simple as 
that. The main reason for this is the evidence of 
Buisman himself. He admits that on the 9th day of 
March he had been told not to leave his work place 
without permission. However his explanation as to why 
he did so on the 14th day of March 1989 can only be 
described as lame. Notwithstanding this the Company 
did not make this or his general attitude explicit factors 
in the final warning or. it appears, in the reasons it gave 
at the time for its issuance of the final warning. 
Therefore it has no further consideration here. 

Thus it leaves the driving incident itself and a 
consideration of the discipline meted out. I have no 
doubt that Buisman was careless to some degree of the 
vehicle he was driving on the 14th day of March 1989. 
And, on the basis that he had already been formally 
warned, that carelessness was silly. The only conclusion 
which can be drawn from that is that he regarded the 
written warning in the same way he does counselling — 
of no moment. In my view it is probable that it was this 
attitude which De Courtenay was really addressing 
when he decided to investigate further and on which he 
substantially constructed the final warning and not the 
degree of careless driving as such. It may be that another 
factor was Buisman's failure to get permission to leave 
his work place. But such factors should be clearly 
nominated and identified to the employee concerned at 
the time if a warning is truly to serve its purpose. I do not 
think that occurred. For that reason 1 have concluded 
that the unequivocal term of the warning that dismissal 
would result from any further transgression so far as 
driving of vehicles is concerned is unfair and that the 
memorandum should be withdrawn. 

But that is not to say that this conclusion, which will 
be reflected in the Order which issues, disposes of the 
matter entirely so far as Buisman's record is concerned. 
It is clear that these reasons include a finding that 
Buisman did not drive in an appropriate manner on the 
14th day of March 1989 and that it we as such as to duly 
warrant censure. Mr Buisman would be well advised to 
regard this finding of itself as part of his employment 
record so far as his approach to the driving of vehicles is 
concerned. 

Finally there is the application of the payment of lost 
overtime as a consequence of Buisman being stood 
aside. Having concluded that more than anything it was 
Buisman's reaction to Adamson's counselling which 
precipitated the investigation and thereby the standing 
aside. I have concluded that the Commission should 
not consider this part of the claim further. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Hamersley Iron Pty Limited. 

No. CR252 of 1989. 
COMMISSIONER S.A. KENNEDY. 

19th day of June 1989. 

Order 
WHEREAS having heard MrJ. Mossentonon behalf of 
the applicant and Mr A. Cameron on behalf of the 
respondent; now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That Hamersley Iron Pty Limited withdraw the 
memorandum dated 17 March 1989 from the 
employment record of Mr R. Buisman. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Breweries and Bottleyards Employees' 
Industrial Union of Workers of 

Western Australia 
and 

Bond Brewing WA Limited. 
No. CR452 of 1989. 

Brewery Employees Brewing 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16th day of June 1989. 

Union claims company has intention of dismissing Mr 
Teschke — no challenge to facts — union argues 
alleged misconduct not proven beyond reasonable 
doubt — on balance of probabilities Commission 
concludes that the proposed termination of Mr 
Teschke not unfair. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant 
to section 44 of the Act is as follows: 

The claimant union claims that the respondent 
intends to dismiss Mr David teschke due to an 
alleged misconduct. The union claims that Mr 
David Teschke should not have his employment 
terminated for the alleged misconduct. 

The respondent objects to and opposes this 
claim. 

The background to the matter now before the 
Commission was succinctly described by Mr 
Murphy: 

If I can report what occurred as has been 
reported to me, Mr Senior Commissioner, the two 
men in question both went for a relief break, as is 
the normal procedure, on that morning on or about 
or just before 1.30. David Teschke walked across to 
an area where there is a coffee machine near an 
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office adjoining the production area where he was 
working. He went over there briefly for a break to 
get some fresh air, which I understand he has done 
in the past. Shortly after he went across. Geoff 
Grieves came over for the purpose of getting 
himself a cup of coffee. They greeted each other 
and it was suggested between them that they turn 
on the radio to see if they could pick up the news. 
Because the door — the large door which normally 
goes out to where the radio is located, that being the 
rail office adjoining and just outside the main 
building — there is a small rail office about 6 by 6 
square — because that door was closed David went 
through a smaller door, which was unusual. He 
hadn't been through that door in the past as far as I 
am aware. We now know that this door tripped an 
alarm. The door closed behind David so he 
attempted to come back in. He was let back in by 
Geoff Grieves who was intending to accompany 
him outside. They then spent a minute or two, as 
they described it to me, looking for something to 
chock the door with so they could get back in when 
they went out. They found something and put it 
under the door and then went out, Geoff still with a 
cup of coffee, and tried the radio. Shortly after they 
arrived there they were approached by the 
foreman, Greg Schofield, who asked them what 
they were doing and noticed that there was a can of 
Swan Gold in the office with them, or in the office 
they were occupying, and he asked one of them if it 
was his can or asked both of them whether they 
knew about the can. They both responded by 
saying they weren't aware that it was there. I think 
at that point one of them handed the can — I think 
David Teschke handed the can to Greg Schofield 
who then took them up to his office and they were 
suspended. 

(Transcript pp 2 and 3) 

There is no serious challenge to the basic facts 
described above, however, some differences of detail 
emerged during the evidence given by the four 
witnesses. The major plank of the union's submission is 
that the alleged misconduct, viz drinking alcohol during 
a "relief break", has not been proven beyond reasonable 
doubt (the standard of proof required in criminal 
cases). This submission is based upon a written 
agreement (Exhibit M-l) between the parties which so 
far as is relevant here, provides: 

The union supports the company's view that the 
principle of honesty must be maintained at all 
times. It undertakes to advise its members that 
offences involving proven dishonesty cannot be 
defended and are dismissible offences ... 

At the outset it is necessary to record that the standard 
of proof required by this Commission is the same as that 
in proceedings of a civil nature which is proof on 
balance of probabilities. That standard was described 
in Miller v. Minister of Pensions (1947) 2 All ER 372 at 
373-374 by Denning J. (as he then was) as: 

That degree is well settled. It must carry a 
reasonable degree of probability but not so high as 
is required in a criminal case. If the evidence is 
such that the tribunal can say: "We think it more 
likely than not" the burden is discharged but. if the 
probabilities are equal, it is not. 

In the present case the evidence given by Mr P.E. 
Adams and Mr G.C. Schofield was straightforward, 
undamaged in cross-examination and therefore is 
accepted by the Commission. Mr G.R. Grieve's 
evidence did not differ in any major way, from that of 
Messrs Schofield and Adams (See Transcript pp 21- 

31). 

In the result, on balance of probabilities, the 
Commission concludes that Mr D.A. Teschke was in 
possession of and had commenced to consume alcohol 
during working hours. Further, he was aware of the very 
serious view that would be taken by his employer if. as 
happened, he was apprehended. For these reasons the 
proposed termination of Mr D.A. Teschke's services by 
the respondent is not unfair in all the circumstances of 
this case. 

The Commission, as presently constituted, would not 
interfere with the respondent's proposal to terminate 
the services of Mr D.A. Teschke for serious 
misconduct. 

Appearances: Mr. R. Murphy appeared on behalf of 
the applicant. 

Mr. P. Johnson with him Mr I. Cormack and Mr P. 
McGuire appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Breweries and Bottleyards Employees' 
Industrial Union of Workers of 

Western Australia 
and 

Bond Brewing WA Limited. 
No. CR452 of 1989. 

Brewery Employees Brewing 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16th day of June 1989. 

Order. 
HAVING heard Mr R. Murphy on behalf of the 
applicant and Mr P. Johnson on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
•hereby orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders" Association of Western Australia 
(Union of Employers) on behalf of 

Cooper and Oxley Pty Ltd 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. CR199 of 1989. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of May 1989. 

Site allowance — conditions warrant some allowance 
— absence of workforce. 

Reasons for Decision. 
THE COMMISSIONER: In this matter, the applicant 
seeks a site allowance to be paid to its members engaged 
in the construction of a workshop and central store at 
the Murdoch University campus. 

The Commission inspected the site on 2 May and 
with the benefit of the submissions today has reached a 
conclusion that a site allowance ought be awarded. 
That however doesn't end the matter. The Commission 
was able to form some impression of the work 
concerned and I do take into account the sand 
surrounding the structure, that I am told required some 
additional carting of material, material had to be 
planked out and involved a greater use of 
wheelbarrowing than otherwise would be there. 

I take into account also the question of wind and my 
notes tell me that the site supervisor indicated that the 
wind and dust had been a problem before the glazing 
that has occurred was completed. To that extent I think 
some kind of a site allowance ought be awarded. 

It is to be noted that the application to the 
Commission was not filed until 14 March, and the 
Commission was not requested to inspect the site until 
the middle of April. 

I also do place on record the fact that there wasn't a 
workforce present when the site was inspected which 
meant it was impossible to speak to the employees 
concerned to pick up any additional points of which the 
industrial officer for the union concerned may have 
been unaware. Despite this, the Commission complied 
with the request of the parties to inspect on 2 May. 
However that may mean that the workforce was denied 
the opportunity to place on record some other factors 
which should be taken into consideration. 

The structure of the building itself was described and 
seemed to be conceded on site as being fairly straight 
forward with the only additional features being the use 
of soundproofing and a wooden parquetry floor, but 
otherwise the structures were single storey with a 
suspended plant room. 

I take into account site allowances that have been 
mentioned but also note that in relation to Curtin 
University in matters number CR140 and C920 a site 
allowance of $ 1.00 was given and also the awarding of a 
site allowance in C93 of 1988 of 90 cents. In my opinion, 
given what has been said the disabilities on site are not 
of a significant nature and I award an allowance of 80 
cents. 

The parties should prepare the necessary Order to 
result from the issuance of this decision. 

Mr P.R. Davis appeared on behalf of the applicant. 
Mr M. Dayes appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 

Cooper and Oxley Pty Ltd 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. CR199 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOV1NG AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of May 1989. 

Order. 
HAVING heard Mr P.R. Davis on behalf of the 
Applicant and Mr M. Dayes on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Principal Contractor to carry out construction 
work on the workshop and central store facility at 
the Murdoch University campus, Murdoch shall 
be paid 80 cents per hour worked in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (0 Explosive Powered Tools, (j) Toxic 
Substances, (1) Asbestos, (w) Heavy Blocks and (ag) 
Bricklayer operating cutting machine; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
Building and Steel (Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matters Referred for Hearing 

and Determination. 
Building Trades Association of WA and Others 

and 
State Energy Commission of Western Australia. 

No. CR72 and 230 of 1989. 
Various Energy Production 

COMMISSIONER A.R. BEECH. 
30th day of May 1988. 

Site allowance — construction of power station by 
respondent — whether Award covers all working 
conditions — nature of site allowances — wage 
fixing principles — disabilities encountered — 
claim granted in part. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
applicant Unions seek a site allowance to be paid to 
employees of the State Energy Commission who are 
engaged in constructing a power station at Mungarra 61 
kilometres from Geraldton. The respondents opposed 
the claim. 

The SEC is constructing a power station containing 
two gas turbines, a 132/11 kV switchyard, two electrical 
equipment buildings, one water treatment building and 
one supervisory relay and metering building. Work 
commenced on site in September 1988 and the civil 
construction phase of the project is to be completed at 
the end of May. In regards to the project as a whole the 
Commission understands that the work will be 
completed in August. Exhibit 1 tendered by the SEC 
shows that on average approximately 40 persons are 
employed in the construction and they consist of 
permanent SEC day labour, temporary day labour, 
contractors and subcontractors. The evidence given by 
Mr Eric White, Construction Services Engineer 
estimates the ratio of SEC workers to contractors as 
being 3:1. 

The Commission inspected the site on the 30th day of 
March 1989 and evidence was taken from some of the 
employees on site. The hearing before the Commission 
concluded on the 8th day of May 1989. 

The claim against the SEC is for a site allowance 
which can apply only to the directly employed labour of 
the SEC. Those employees were employed pursuant to 
the Building Trades (SEC) Award No. 1 of 1959 and the 
EngineeringTrades (SEC) Award No. 1 of 1969,butnow 
are employed pursuant to the SEC Wages and 
Conditions Award. 

For the applicants, in summary, it is said that the 
conditions under which work is performed at 
Mungarra are such that in all of the circumstances the 
Award mentioned above does not adequately 
compensate the workforce. For the respondent it is 
argued that the SEC is in the power generation industry 
and not the construction industry and the work being 
performed by employees, and the conditions under 
which that work is performed, are features of the work 
ordinarily undertaken by the SEC in its role and are 
therefore adequately catered for by the award 
provisions. Specifically SECWA is of the view that the 
rates of pay prescribed by the Awards take into account 
the disabilities and conditions that the workers under 
those awards would encounter in their day to day work. 
The Commission was referred to a number of decisions 
which were seen to be of relevance, and I refer to them 
chronologically. 

In 1979 a Commission in Court Session considered 
the total wage rate of the employees covered by the 
EngineeringTrades (State Energy Commission) Award 
(59 WAIG 385). This consideration was made in the 
context of a claim by the applicants for a 10 per cent 
wage increase, an alteration to "experience rates", an 
increase to the "special payment" and the introduction 
of an industry allowance of $10.00 per week. For the 
purposes of these reasons for decision it is sufficient to 
note that the "experience rates" were not altered by the 
Commission, the Commission noting that the existing 
provisions recognised the "period of time which would 
elaps? before the 'average worker' would attain ... the 
special capacity to carry out the very wide range of 
duties as required of workers operating within a special 
and unique public facility and industry". In relation to 
the industry allowance the Commission considered the 
question before it was whether the differing conditions 
under which the employees of the SEC as a whole are 
required to work are such that an industry allowance 
should be prescribed for all those workers. The 
Commission refused the claim in doing so referring (at 
page 390) to a: 

large group of employees ... required to work in 
the open and without facilities usually available to 
workshop employees — conditions which in other 
industries have been compensated by the payment 
of an allowance. However this group representing 
nearly one half of the workforce consists of 
linemen, their assistants, plant operators and cable 
jointers who by the very nature of their ordinary 
duties, are required to work in such conditions. 

In June 1981 Commissioner Cort considered a claim 
made by the BTA that building trades workers 
employed by the SEC on the construction of a 
substation at Wagerup be paid a site allowance of 85 
cents per hour (61 WAIG 977). In that matter, according 
to the decision, the SEC constructed a substation at 
Wagerup adjacent to the site upon which an alumina 
refinery was being erected for Alcoa Australia Ltd. A 
special allowance was payable to building workers 
employed by others on the alumina refinery 
construction site and the claim in effect sought the 
extension of that special allowance to the SEC 
employees. The Commission considered the question 
before it to be: 

Should a building trades worker employed by 
the SEC and working on minor construction work, 
namely, the construction of a substation which will 
service a large industrial project along with other 
consumers be paid (Un allowance applicable to 
employees on that/ large project when the 
construction is in the near vicinity thereof or 
should such a worker be paid the rate of wage 
applicable to like workers employed by the SEC 
and who are engaged in the construction of similar 
substations throughout the state? 

The Commission concluded that the work being 
carried out at Wagerup on the substation was part of the 
usual activity of the SEC and in the circumstances the 
Commission preferred to maintain uniform practices 
in wage fixation for those workers rather than introduce 
the allowance then sought. Thus the claim of the BTA in 
that instance was rejected. r 

I next refer to an Order of the Commission in April 
1982 which prescribed an additional payment of 82.5 
cents per hour to building workers employed by the 
SEC on construction work at the Muja construction site 
(Cl 10 of 1982. 62 WAIG 1025). Whilst the Unions see 
this Order as an aid to their argument, the respondent 
differentiated it from the current circumstances by 
indicating that it applied to workers who were 
temporary employees of the SEC and employed 
pursuant to the SEC (Construction) Award No. 23 of 
1970, an award which is now defunct. It is not apparent 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2207 

from the record that this is indeed the case. The Order of 
itself does not indicate to which Award it related. The 
Order followed an earlier Order in February 1981. C32 
of 1981, which prescribed a payment of 47.5 cents per 
hour (see 61 WAIG 407). It is my belief that the workers 
covered by this Order and the earlier Order were not 
employees working pursuant to the SEC (Construction) 
Award but rather were employees working in 
accordance with the Building Trades (SEC) Award. 
That belief is caused by the fact that the SEC 
(Construction) Award itself prescribed an amount of 
82.5 cents per hour for workers employed pursuant to 
that Award (see 62 WAIG 995) which indicates that 
Order C110 of 1982 applied to workers employed 
pursuant to some other Award. That that other Award is 
the Building Trades (SEC) Award would appear to be 
confirmed by Appendix X of Volume 61 Part One of the 
WAIG which indicates that the Award affected by C32 
of 1981 is the Building Trades (SEC) Award, whilst 
Appendix X of Volume 62 Part Two of the WAIG 
indicates that Order C110 of 1982 applies to the 
Building Trades (SEC) Award also. This being the case 
the opinion of the Unions that the Order prescribing the 
82.5 cents per hour payment aids their argument is 
correct. It appears that that Order prescribed additional 
payments for employees employed pursuant to the 
Building Trades(SEC) Award for reasons which related 
to the location of their work. 

I turn next to consider the decision of the 
Commission on the 23rd day of December 1981 in 
CR459of 1981 (62 WAIG 2615). In this matter Johnson 
C. considered seven claims relating to SEC employees 
who moved around the State carrying out maintenance 
and minor construction work in areas serviced by the 
SEC. The employees concerned were mainly building 
trades, but crane drivers and electricians were also 
involved together with metal trades employees. The 
work the subject of the proceedings concerned the 
construction of switchyard facilities in the Pilbara with 
particular attention being given to the Dampier and 
Karratha localities. One of the claims before the 
Commission was for a site allowance of 80 cents per 
hour to cater for the climatic and other disabilities 
associated with working the North West. It appears that 
the claim arose following an allowance of 80 cents per 
hour awarded by the Australian Commission in a 
decision applying to employees of contractors and 
subcontractors engaged on the North West Shelf 
Project at Karratha and Burrup Peninsula. The claim of 
the Unions seems to have been for a general site 
allowance to be applicable to SEC employees engaged 
on three different jobs all of which had variable 
disabilities depending on the site and stage of 
construction. In reaching his conclusion to reject the 
claim Johnson C. noted that as part of the 1981 
determination (i.e. 61 WAIG 779): "... the disabilities 
allowance was absorbed and rates can now be said to 
reflect the general activity of that group of employees, 
that is the skills, the type of work and its place in the 
industry. The fact that the industry is state wide is 
accommodated by the additional payments described 
by the District Allowances clause..." A little further on 
the Commission decided that: "... but overall there is 
nothing about the work which distinguishes it from any 
of the many of the construction jobs done by 
government departments and agencies throughout the 
state". Johnson C.'s concluding paragraph is however 
of importance and I set it out in full: 

I conclude there is no merit in the claim on the 
basis of the disabilities encountered on the sites, 
nor do I see the existence of the payment in the 
building construction industry a reason to extend it 
to the industry covered by the Building Trades 
(SEC) Award. Such conclusion does not of itself 

preclude a claim with respect to a particular site 
where disabilities are seen to be out of the ordinary 
(62 WAIG at 2617). 

It appears to the Commission that the above 
mentioned decisions do not of themselves indicate that 
the structure of the Award before me provides an 
exhaustive code of employment which embraces all of 
the working conditions which may ever be found by 
workers employed pursuant to those Awards in the 
ordinary course of their employment. It cannot be said 
that a site allowance can never be awarded due to the 
nature of the Award. This is recognised by the decision 
of Johnson C. earlier referred to (62 WAIG at 2617). It is 

.clear in that decision that the Commission was of the 
opinion on that occasion that circumstances did not 
exist which warranted an additional payment. 
However, that is not to say that those circumstances 
might not exist on some future occasion. 

The decision of the Commisison in 1979 (59 WAIG 
385) to refuse the industry allowance claimed by the 
Unions reinforces this position given that on that 
occasion, the Commission was being asked to make a 
generalised payment to all members of the workforce, a 
situation which is different from the matter currently 
before the Commission. The decision of Cort C. (61 
WAIG 977) is related to the issues at that site and the 
relationship of the claim then made to the existence of 
the allowance sought elsewhere on the site. 

It is not unfair to record the Commission's 
impression that SECWA itself recognises, albeit 
reluctantly, the above conclusion. I summarise its 
position as being that the Award does cater for 
disabilities and that the work at Mungarra falls within 
the normal range of disabilities experienced by its 
employees. However, if there are conditions over and 
above that for which the award prescribes then there is 
the capacity to award an allowance (see page 76 of the 
transcript). Given the history of wage fixation in the 
SEC canvassed by the parties, and the existence of 
additional payments prescribed by Orders of this 
Commission relating to Muja (op. cit.). to the removal 
and disposal of capacitors containing PCB's (65 WAIG 
2230) and to the removal of silicon grease at Kwinana 
Power Station (67 WAIG 661). no other reasonable 
conclusion is open. 

A distinction was also drawn between permanent 
and temporary employees of the SEC. The Commission 
accepts that some different conditions of employment 
were applied to temporary employees as an 
acknowledgment that they are not eligible for the longer 
term benefits of permanent employment. However the 
claim before the Commission as presently constituted 
concerns an allowance to be paid for disabilities 
experienced on site. It is my understanding that the 
higher payments which might be received by temporary 
employees of the SEC are to compensate those 
employees for that lack of permanence, and not for the 
conditions which may be experienced on any particular 
site. 

In considering whether the conditions at Mungarra 
are in excess of the conditions envisaged by the Award, I 
turn next to consider its structure. On the 5th day of May 
1989 the Commission issued the SEC Wages and 
Conditions Award No. 1 of 1989 (unreported). Part A of 
that Award prescribes conditions of employment of 
building trades workers. Clause 27 contains the Wages 
clause which prescribes a tradesperson rate of $401 for 
the third year of service and thereafter. A tool allowance 
also is prescribed. Clause 24 contains special rates and 
provisions in relation to a number of areas. The 
Commission will not repeat them here, they being a 
•matter of record but the Commission notes the wide 
range of additional rates that can be paid for particular 
work or particular working conditions. 



Part D of the Award contains provisions which relate 
to engineering trades workers. The Wages Clause is 
Clause 32 which prescribes a maximum rate for a 
tradesperson of $419.20. A tool allowance is also 
provided for. Clause 31 Special Rates and Provisions 
provides a number of allowances in similar vein to the 
Building Trades Provisions. Once again these are a 
matter of record. 

It then remains to consider the question of Mungarra 
itself and the conditions under which the work is 
performed. It should be said in the context that it is 
accepted by the Unions that the work concerned at 
Mungarra is part of the wide ranging work undertaken 
by the SEC. What is being said by the Unions is that at 
the site at which the work is being performed conditions 
exist which are not catered for by the Award in question. 
The Mungarra site is 280 m long and 110 m wide. It is 
located in an open, flat area of land. The employees live 
in either Geraldton or Dongara and travel to and from 
work each day. Lunch is obtained with the assistance of 
a delicatessen at Walkaway which is about 20 
kilometres east of the site. Orders are placed in the 
morning and the proprietor brings the lunches out at 
lunch time. There is not running water on site. The 
workforce is issued on a variable basis with either one 
water container each or one water container between 
two and ice is usually available in the mornings. Also 
water obtained in Geraldton is taken to the site in large 
plastic tanks and is available for refilling the personal 
containers. Whilst on the inspections a particular point 
was made by the representatives of the workforce as to 
the quality of the water and that it had acquired a 
"taste". 

I take the opportunity to comment that the 
Commission considers it unfortunate that the SEC 
stores its water in plastic tanks which are clearly 
labelled "acid only". Whilst the Commission 
understands the assurances of the SEC that these 
containers are new and have not been used for the 
stated purpose, the effect upon the workforce is 
understandable. This practice should be 
discontinued. 

Two sets of photographs were tendered, one of which 
consisted of a set of three photographs taken of the site 
during a dust storm. A second set of photographs was 
tendered which were of the site generally and the 
photographs serve as a reinforcement to the 
Commission of the inspections undertaken. 

Evidence was taken from three employees on site. 
The evidence of Mr Walther emphasised heat, 
humidity, wind and dust, and in this latter regard his 
evidence it that the dusty conditions on site have been 
worse than that shown in the first set of photographs. A 
comment was also made by him in relation to the 
quality of drinking water. His evidence in relation to the 
dust factor was not broken down in cross-examination. 
The evidence of Mr Bennett revealed that he had been 
employed by the SEC construction section for 20 years. 
Mr Bennett spoke of the heat and the dust, and he 
commented as to disabilities he experienced at 
Mungarra which made it difficult from other 
construction sites upon which he had worked. In 
particular he made reference to the lack of availability 
of fresh water, and the isolation. Mr Colin Jones, who 
has been employed for three years with the SEC also 
had worked at various construction sites for them. He 
emphasised the dusty conditions, the heat and the 
water, ....... 

The SEC called evidence from Mr Power the 
electrical construction foreman at Mungarra. His 
evidence confirmed that the water supplied in the tanks 
on site is the water which is normally drunk in 
Geraldton, and confirmed, in response to a question 
from Mr Gandini, the effect of the dust storms 
especially on one occasion which moved his shed and 

covered everything on the site in dust. He indicated that 
a lot of dust storms do occur and that the dust is very 
easily disturbed so that with every one that comes 
through there is a dust problem (transcript page 23). 
Further evidence was called from Mr Eric White who 
has been employed with the SEC construction 
workshops group for 17 years and is the Construction 
Services Engineer. It is his evidence that the work at 
Mungarra is entirely consistent with the work regularly 
undertaken by the construction and workshops group 
and he mentioned to the Commission a number of 
projects in which he had been personally involved. He 
described Mungarra as a fairly major project. 
Importantly. Mr White indicated that in his opinion the 
conditions at Mungarra. on a relative scale, were better 
than a number of other areas where the SEC had 
performed construction type work and he maintained 
that conclusion in reference to the dusty conditions as 
well as to Mungarra in general. He conceded that as he 
was based in Perth he might have a different 
appreciation than a person living in Geraldton over an 
extended period of time. 

Site allowances by their nature are paid for 
conditions which relate to a particular work site, and 
which-are sufficiently different from the conditions 
ordinarily experienced by the employees concerned as 
to allow the conclusion that the award in question does 
not cater for them. However the Commission must also 
exercise considerable caution in relation to site 
allowance matters generally. The Commission is aware 
that the SEC regards this case as being of some 
significance due to its stand that it is an employer that is 
not engaged in the construction industry and that site 
allowances are a peculiar feature only of the 
construction industry. That is a matter that I will deal 
with subsequently but it is important to realise that the 
claim for a site allowance on this occasion comes to this 
Commission in an environment in which site 
allowances have been regarded with some disfavour. 

In relation to the building construction industry a 
Full Bench of this Commission has considered the 
question of site allowances in the context of the wage 
fixing principles (Master Builders' Association v. 
Building Trades Association. 67 WAIG 1731). It is to be 
noted that the Full Bench observed that the employees, 
the subject of the site allowance claim in that matter 
were covered by the terms of the Building Trades 
(Construction) Award which contains a provision in 
Clause 8(16) which recognises that site allowances may 
be able to be negotiated and ratified. That is a provision 
which is not contained within the award before the 
Commission in this matter. The decision of Gregor C. 
which commences on page 1733 of the Reasons for 
Decision of the Full Bench set out the history of 
development of site allowances. It is noted that that 
history relates to the building construction industry. 

A further matter which came before a Full Bench 
concerned a site allowance in relation to construction 
workers associated with Alcoa of Australia (68 WAIG 
1690). In that case the Commission had before it claims 
in relation to a site allowance for employees engaged on 
construction work but who were working under the 
terms of either the Metal Trades (General) Award or the 
Electrical Contracting Industry Award. In its decision 
the Full Bench clearly indicated that the assessment of 
site allowances for the purposes of the building 
construction industry relates specifically to the 
provisions contained within the respective building 
industry awards. What is of relevance for the purpose of 
these proceedings is that the Full Bench had before it an 
appeal which related to a site allowance in awards 
which related to industries other than the building 
construction industry. In the event, the decision of the 
Full Bench was that the appeal before it was to be 
upheld due to the necessity for such site allowances to 
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be considered within the terms of the Commission's 
wage fixing principles. Thus, the absence from the SEC 
award concerned in this matter of provisions 
corresponding to Clause 8(16) of the Building Trades 
(Construction) Award is of itself no bar to the 
consideration of a claim for a site allowance. What is 
paramount is that the Commission must decide the 
claim in accordance with the provisions of section 26 of 
the Act. in which a consideration of the Commission's 
wage fixing principles plays a significant part. 

Further, in the 1988 State Wage Case the Commission 
made specific reference to issues associated with site 
allowances, particularly in the construction industry 
(see 68 WAIG 2412 at 2415). 

In this matter the Commission has been impressed 
by the positions of the respective parties. The 
Commission accepts that the provisions of the award 
are designed to cover work throughout the State and to 
cover a variety of circumstances under which the work 
is performed (see in relation to the Building Trades 
(SEC) Award. Johnson. C. 62 WAIG 2211). However it is 
the opinion of the Commission that the wind-blown 
dust which the evidence suggests is a relatively frequent 
occurrence, the isolation together with the lack of fresh 
water on site imposes a working environment for the 
workforce which is not adequately provided for in the 
Award. That these factors are seen to be disabilities 
must be judged against the background that the SEC 
itself sees Mungarra as a major project and that it is a 
project with a long life — some 11 months in all. It is 
understood that the Award encompasses persons who 
may work in an isolated environment or work in an area 
which may be dusty. What is being said is that the extent 
to which the existence of those conditions is 
encompassed by the Award is subjective. In the view of 
the Commission, the nature and extent of the dust 
storms at Mungarra cannot be foreseen, and the 
isolation at Mungarra is experienced over a long period. 
The mere absence of running water is not necessarily a 
disability in itself, but it is a different situation for 
persons who are required to work in the absence of 
running water for a considerable period of time. For 
these reasons the Commission considers that a site 
allowance is warranted. What remains is to determine 
whether an allowance is able to be accommodated 
within the Commission's wage fixing Principles, and if 
so. the quantum of the allowance. 

The Commission's Wage Fixing Principles are 
contained at 68 WAIG 2415. At page 2417 is the 
Allowance Principle and set out below is parasraph 
(b): 

(b) New Allowances. 
(i) New allowances to compensate for the 

reimbursement of expenses incurred may 
be awarded where appropriate having 
regard to such expenses. 

(ii) No new allowances shall be created 
unless conditions in work have occurred 
or new work or conditions have arisen: 
where changes have occurred or new 
work and conditions have arisen, the 
question of a new allowance, if any. shall 
be determined in accordance with the 
relevant principle. 

The relevant principle in this context 
may be Work Value Changes or First 
Awards and Extensions to Existing 
Award Principles. 

Paragraph (i) is not relevant. Paragraph (ii) however 
refers to new work or conditions arising. The work at 
Mungarra is of that category. It is work which is new or 
where new conditions have arisen. It then remains to 
consider the principle in accordance with which the 
new allowance shall be determined. The principles 

themselves refer to either the Work Value Principle or 
the First Awards and Extensions to Existing Award 
Principle. 

In relation to the Work Value Principle reference is 
made within paragraph (a) to changes in the conditions 
under which work is performed. However it is not 
immediately clear whether it is appropriate to consider 
the context of a site allowance at Mungarra as 
"constituting such a significant net addition to work 
requiremenfs as to warrant the creation of a new 
classification". The claim would sit more comfortably 
into the First Awards and Extensions to Existing 
Awards Principle in paragraph (b) which refers to the 
extension of an existing award to new work. In that 
Principle the caution is to assess the rate by referernce to 
the value of work already covered by the Award. Once 
again the task confronting the Commission in assessing 
a site allowance pursuant to the wording under the 
Principle is not immediately clear. However it is the 
conclusion of the Commission that the Commission s 
Wage Fixing Principles do not prohibit the awarding to 
employees in the industry covered by the SEC of a site 
allowance provided that the amount of the allowance is 
assessed in a manner appropriate to the principles. 

The fixing of an allowance is not a matter which can 
be done scientifically. It involves a value judgment and 
in reaching its conclusion the Commission takes into 
account the value of allowances which are contained in 
the Awards themselves. I note that that is not 
necessarily the course that was followed by the 
Commission when it prescribed the additional 
payment to the employees covered by the Building 
Trades (SEC) Award as earlier discussed. It is to be 
noted that the provisions of the award applicable to 
building trades workers contains a reference in 24(4) to 
working in a dust-laden atmosphere in a joiner's shop, 
for which an allowance of 39 cents per hour is awarded, 
although such a provision is not determinative of an 
appropriate allowance for the dust at Mungarra. Given 
the identity by the Commission of three factors, the 
Commission believes that the interests of equity, good 
conscience and substantial merit are satisfied by the 
awarding of a site allowance of $1.20 per hour. It is the 
Commission's intention that such an allowance be paid 
in substitution for the special rates and provisions 
clauses of the respective parts of the award governing 
the employment of the workfdrce. This however is a 
matter that may be addressed at the Speaking to the 
Minutes, together with the date of operation. The 
parties are requested to prepare a draft Order reflecting 
the terms of this Decision and a Speaking to the 
Minutes will be arranged following the receipt of that 
draft Order. 

Mr G.G. Young appeared for the Building Trades 
Association of Unions of Western Australia 
(Association of Workers). 

Mr J. Reid appeared for the Builders Labourers 
Federated Union of Workers — Western Australian 
Branch. 

Mr J.R. Gandini appeared for the Electrial Trades 
Union of Workers of Australia (Western Australian 
Branch). Perth, the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Australasian Society of Engineers. Moulders and 
Foundry Workers. 

Mr N. Mitsopoulos appeared for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of WA 
and Others 

and 
State Energy Commission of Western Australia. 

No. CR72 and CR230 of 1989. 
STATE ENERGY COMMISSION OF 

WESTERN AUSTRALIA WAGES AND 
CONDITIONS AWARD 1988. 

Various Energy Production 
COMMISSIONER A.R. BEECH. 

20th day of June 1989. 

HAVING heard Mr G.G. Young and Mr J.R. Gandini 
on behalf of the Applicants and Mr N. Mitsopoulos on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the State 
Energy Commission of Western Australia Wages 
and Conditions Award of 1988. employees who are 
employed pursuant to Parts A and D of the said 
award by SECWA on the construction of the 
Mungarra Power Station at Mungarra shall be 
paid a site allowance of $ 1.20 for each hour worked 
in lieu of — 

(i) in the case of building trades employees, 
any monetary entitlements arising from 
the application of subclauses (1) to (7); (9) 
to (14); (17) to (19); (21) to (47) all 
inclusive, of Clause 24.—Special Rates 
and Provisions of Part A of the said 
Award; and 

(ii) in the case of engineering trades 
employees, any monetary entitlements 
arising from the application of 
subclauses (1) to (4) and (9) inclusive, of 
Clause 31.—Special Rates and Provisions 
of Part D of the said Award. 

This Order shall apply on and from 31 January 
1989 and shall terminate on the completion of the 
construction project. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. — Referral of Matters for Hearing 

and Determination. 
The Construction, Mining and Energy Workers' 
Union of Australia. Western Australian Branch 

and 
L.J. Hooker International Pty Ltd. 

No.CR21(l)of 1989. 
Maintenance Employees Shopping Centre 

Administration 
COMMISSIONER A.R. BEECH. 

16th day of June 1988. 

Handyman, maintenance work, classified as Labourer 
Group 3, claim for trade rate — granted in part. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
union claims that Mr N. Peach should be re-classified 
from his current classification of Labourer Group 3 to 
that of Tradesperson. Mr Peach is employed by the 
respondent as a handyman at the Garden City 
Shopping Centre which is managed by the respondent. 
The respondent employs two persons to work with the 
Building Superintendent to perform a number of duties 
which ordinarily would be classed as the duties of a 
handyman. The Commission heard evidence from the 
two concerned. Mr Peach and Mr Mitchell, together 
with evidence from the Manager of the Centre Mr 
Spence and also from the Maintenance Supervisor Mr 
Hillyer. The union tendered exhibits which 
demonstrated the range of work which is undertaken by 
Mr Peach and Mr Mitchell. The current respective 
positions of the parties and the circumstances which 
have given rise to this application can be traced back to 
1985 when on 26 April the same parties had a 
conference before the Commission. 

At that time the respondents had been employing Mr 
Mitchell and Mr Peach, together with a third person 
who had been due to retire forthwith. However, due to a 
miscalculation by that person of his retirement date the 
respondent discovered that he would not be retiring for 
a further 12 months. The respondent's solution to this 
difficulty apparently was to terminate Mr Peach. This 
resulted in the parties taking the matter before the 
Commission in C104 of 1985. At that conference the 
Commission recommended, and the parties accepted 
that: 

1. That Mr Mitchell be employed at the rate of 
carpenter (which the company had originally 
been prepared to do in negotiations with the 
union); 

2. That Mr Peach be re-employed and be paid as 
a labourer Group 3. (In this regard the 
Commission's recommendation improved 
the offer of the company by recommending 
the re-employment of Mr Peach, and 
improving his rate of pay by one grade.) 

It is said that the reason for the Commissioner's 
recommendation in relation to Mr Peach was that Mr 
Peach would not be using tools. 

That situation, which was accepted by all parties in 
1985 is the current situation today. What is said by the 
applicant however is that events have moved on — that 
Mr Peach uses tools, indeed that Mr Peach used tools to 
the same extent as Mr Mitchell, that Mr Peach and Mr 
Mitchell are interchangeable as to the range of duties 
they are required to perform and that the size of the 
Shopping Centre has increased over the years. In short 
it is argued by the union that the circumstances which 
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prevailed in 1985 no longer exist, and therefore the 
arrangements agreed to in 1985 are no longer 
appropriate. 

For the respondent it is argued that the parties 
accepted the arrangements in 1985. that such changes 
that had occurred had not improved the value of the 
work of Mr Peach and that the increase in the volume of 
work represented by the increase in the size of the 
Shopping Centre was an increase in the volume, not an 
increase in the value. 

A number of points need to be made. Firstly, the 
situation in which the parties currently find themselves 
results from their collective acceptance of a 
recommendation of a Commissioner in conciliation 
proceedings, proceedings designed to achieve an 
agreement between the parties without resort to 
arbitration, and further, proceedings which did not in 
any sense examine the intricacies of the work 
performed by Mr Mitchell or Mr Peach. Therefore this 
is the first occasion upon which the Commission has 
been able to examine in detail the work of Mr Peach. 

Secondly, the proceedings in 1985 resulted in a 
recommendation that was not significantly different 
from the offer of the respondent to the union in order to 
settle the matter at that stage. That is, according to the 
evidence of Mr Spence, management was prepared to 
have Mr Mitchell re-classified to a Tradesperson level, 
and for Mr Peach to be a Labourer Grade 4. although it 
is understood that management's preferred position 
was not to employ Mr Peach at all. 

Thirdly the Commission as presently constituted 
understands that the work of Mr Peach has changed to 
the extent that the unnamed person who in 1985 was 
expected to retire, has not done so. It is not clear what 
effect that has had upon Mr Peach's duties completely, 
but certainly the evidence seems to indicate that the 
only difference between the work of Mr Peach and Mr 
Mitchell results in Mr Peach's aptitude with the 
mechanical side of the roadsweeper. 

In the above context the recommendation of the 
Commission at first instance was quite appropriate for 
the occasion, but. as this application has shown events 
have overtaken its applicability. 

At the present moment, as management has 
conceded, Mr Peach and Mr Mitchell are regarded as 
interchangeable. The evidence clearly shows that the 
relationship between the two employees, and the 
manner in which they are viewed by management is not 
that of tradesman and labourer as reflected by their 
current wage rates. The list of duties supplied by Mr 
Peach upon examination revealed itself to be a list of 
duties which was common to both individuals. The 
evidence of Mr Hillyer confirms that when 
maintenance work arises and is to be allocated, the 
work is given to whichever of the two is first available. 
Further during the absence of Mr Mitchell recently, due 
to circumstances of which the parties and the. 
Commission are aware, management immediately 
employed Mr Peach in Mr Mitchell's stead paying him 
Mr Mitchell's tradesmen rate of wage. Further 
following the introduction overtime on Thursday night 
and Saturday afternoon trading. Mr Peach works 
Thursday nights by himself and every second Saturday 
by himself. 

It is pertinent to note that the two employees may not 
be covered by any award of this Commission, but. by the 
agreement of the parties, they observe the terms and 
conditions of the Building Trades Award No. 31 of 1966. 
It is by reference to the wage rates payable to the 
classifications of Tradesperson and Labourer Group 3 
that management and the union have established the 
wage rate paid. It is not helpful however to turn to the 
definition of Tradesperson or Labourer under the 
award in order to resolve the issue which falls for 

determination in this matter, as the definitions within 
the award do not bear a great deal of relevance to the 
work currently being undertaken by the employees. 

Thus the Commission is faced with the situation 
where the respondent employs two persons as 
handyman, regards both persons as interchangeable 
[with two minor exceptions they being the aptitude of 
Mr Peach in relation to the roadsweeper. and the 
possible slight edge of Mr Mitchell in taking 
instructions or responsibility (see page 121) which in 
total seems to render them equal] but pays one of them, 
Mr Mitchell approximately $36.50 per week more. In 
the opinion of the Commission this is a situation which 
should not have been allowed to continue and 
management ought to have a greater awareness of the 
difficulty this would create. That the situation arose 
from a recommendation of a Commissioner in a 
Conference four years ago is hardly an acceptable 
answer given the degree now to which management 
treats both persons as equal in skill. In the view of the 
Commission, the situation cannot be allowed to 
continue. 

The solution proposed by the applicant is that Mr 
Peach should be classified as a tradesperson pursuant 
to the award. However with that the Commission has 
some difficulty. Firstly it is hard for the Commission in 
isolation to have regard to the work performed by Mr 
Peach, described-by him. Mr Mitchell and Mr Hillyer 
and reach a definite conclusion that the type of work, 
and the skill with which it is performed equates with the 
work and skill of a tradesperson. Whilst I am of the view 
that some of the work performed by Mr Peach is work 
which would be performed by a tradesperson that is not 
to say that Mr Peach possesses all the skills and 
knowledge of a tradesperson in the wider sense which 
follows from the apprenticeship served by a 
tradesperson in a particular trade, and for which the 
tradesperson's rate is paid. 

It appears to the Commission that the substantive 
reason behind the claim which is made is that the union 
believes that Mr Peach should be paid the same as Mr 
Mitchell because they are interchangeable. That is an 
obvious solution. However to achieve that the 
Commission is being asked merely to re-classify Mr 
Peach, and given the reservations I have expressed 
about the appropriateness or otherwise of the rate of 
wage of a tradesperson to the work undertaken by Mr 
Peach the Commission is not prepared to accede to the 
claim. I take into account the evidence given by 
management, to some extent supported by the evidence 
of Mr Peach and Mr Hillyer as to the need of 
management to engage tradespersons. or contractors to 
perform some duties which are not within the scope of 
the two employees concerned. 

It is in the view of the Commission inappropriate to 
consider the circumstances of Mr Peach in isolation. It 
is recommended that the parties meet to discuss the 
operations of the two employees as a single unit overall 
and discuss particularly the appropriateness of the 
current situation. In relation to the evidence of Mr 
Spence. which seemed to suggest that if the 
Commission saw fit to agree to the union's claim there 
might well be a decision taken to use contractors in 
preference to these employees, a commitment to 
continued employment of Mr Peach and Mr Mitchell 
on the part of management should form a necessary 
part of those discussions. 

Whether those discussions occur and the degree of 
success of them is up to the parties. For the purposes of 
this decision the Commission believes that the work of 
Mr Peach has developed sufficiently since the 
acceptance by the parties of the Commission's 
recommendation in 1985 to warrant his wage rate being 
increased from its current level of Labourer Grade 4. 
Indeed the Commission has a great deal of sympathy 
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and understanding with the objection of Mr Peach at 
being classified as a labourer at all. In the opinion of the 
Commission Mr Peach should be classified as a 
handyman. 

There then remains to be determined the appropriate 
wage rate for Mr Peach. As previously indicated, the 
parties have utilised the classifications of the Building 
Trades Award. That award does not have a 
classification which lends itself to the work described in 
these proceedings. The present rate paid to Mr Peach is 
$335.30. If that award is still to be used as a point of 
reference, (and that is up to the parties and their 
discussions) then Mr Peach should receive a wage of 
$346.90. 

For the purposes of the Commission's wage fixing 
principles, it needs to be said that the change in the 
nature of Mr Peach's work since the acceptance by the 
parties of the 1985 recommendation is significant for 
the purposes of the work value principle. Within the 
context of this matter, the increase proposed is 
acceptable. 

The Order will prescribe the new wage rate proposed. 
Until the parties agree to any alternative method of 
aligning wage rates in the future, it is intended that the 
rate will be varied in accordance with variations to the 
Building Trades Award. 

Mr G. G. Young appeared on behalf of the 
applicant. 

Mr M.J. Beros appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. — Referral of Matters for Hearing 

and Determination. 
The Construction, Mining and Energy Workers' 
Union of Australia. Western Australian Branch 

and 
LJ. Hooker International Pty Ltd. 

No. CR21(l)of 1989. 
Maintenance Employees Shopping Centre 

Administration 
COMMISSIONER A.R. BEECH. 

22th day of June 1988. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
applicant and Mr M.J. Beros on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That Mr N. Peach be classified a Handyman 
and receive a wage of $346.90 per week. 

2. That this Order shall take effect on and from 
the 21st day of March 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
The State Energy Commission 

of Western Australia. 
No. CR266A of 1989. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS 

AWARD 1988. 
Various Power Generation 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25th day of May 1989. 

Union claims that experience payments should be 
maintained when acting in higher classifications 
— claim arises from disparity between day and 
shift employees — history of experience allowance 
outlined — Commission concludes that 
experience payment be maintained — Order to 
issue accordingly. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for 
hearing and determination pursuant to section 44 of the 
Act is as follows: 

The Union claims that when employees are 
acting in higher positions their experience 
payments should be maintained at the level paid to 
them in their permanent classification. 

The State Energy Commission of Western 
Australia objects to and opposes the claim. 

The situation giving rise to the claim is that day work 
employees, unlike shift employees, when acting for a 
relatively short period in higher classifications do not 
receive the experience payment applying to their 
substantive classification whilst so acting. 

In essence the applicant, supported by the intervener, 
contend that if, for example, a plant cleaner has reached 
the four years of experience and thereafter allowance in 
that classification and acts in the higher position of 
bunker attendant, the rate paid is the first year rate of the 
higher position and the experience allowance is not 
carried to the acting position (Transcript p. 7). 

Briefly, stated, the respondent argues that the 
allowance is, as its title suggests, an experience 
allowance, paid for the gaining of experience in the 
classification to which the employee is permanently 
appointed. Thus, when the employee acts for a short 
time in a higher classification that employee has not 
gained the experience in the higher classification 
therefore payment of the experience allowance is not 
warranted. 

The history of the experience allowance so far as non- 
trades classifications are concerned, commences with 
decisions of the Commonwealth Conciliation and 
Arbitration Commission (Aird J. and Vosti C.) (148 
CAR 62 and 160 CAR 860). In 1979 the Commission in 
Court Session (59 WAIG 385) considered, among other 
matters, the issue of "experience payments". The 
background to those payments is described in that 
decision. In 1982 Johnson C. (62 WAIG 376) stated inter 
alia: 

Turning to the final matter which concerns 
experience allowances, the union claims 
allowances recently awarded similar 
classifications in the SECV. The SECV allowances 
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are paid after three years' service whilst those 
claimed for the SEC employees in this State are to 
be paid after two years' service. 

When the matter came before Brown C. in the 
Federal jurisdiction as a consent matter late last 
year, the Commission was not satisfied on what 
had been presented that such payments were 
justified. The matter was adjourned to allow the 
parties to produce appropriate evidence (Print 
E8193). This was done and amounts of S6.00. $9.00 
and $14.10 were approved for employees on the 
basis of the agreed three tiers of responsibility 
(Print E8297). 

In Print E8193 it was observed by the 
Commission that the parties had given 
consideration to the relationship between the wage 
for a fitter and the wage for a turbine driver and it 
was demonstrated that in 1968 the wages of the two 
were only five cents apart whereas now in the 
maximum the difference was $14.10 in favour of 
the fitter. The other rates presumably were derived 
in a similar manner. 

It seems to me that, on the basis of the 1976 
inspection and the subsequent tie with SECV rates, 
the same argument is valid in this State if the 
internal relativities and the nexus are to be 
preserved, I have no doubt that the work which the 
parties in Victoria and the Federal Commission 
saw as justifying experience payments is on all 
fours with the work done by similar employees in 
this State employed by the SEC and accordingly 
the claim will be granted on a three year basis. 

(62 WAIG 379.) 

The current award provision (Clause 6.—Mixed 
Functions of Part B Engine Drivers Thermal Power 
Stations) provides as follows — 

6.—Mixed Functions. 
A worker called upon to perform work carrying a 

higher rate of pay than his classification rate for 
two hours in any day or shift shall be paid higher 
rate for the whole of the day or shift. 

The expression "classified rate" in the Commission's 
opinion simply means the wage rate applicable to the 
employee's permanent classification as contained in 
Clause 29.—Wages of the Award, i.e. the "on 
commencement" wage rate. It will be noted that the 
wage rate specified in Clause 29 includes the experience 
payment in the third and fourth years of service in the 
particular classification. 

From a consideration of the history of the experience 
payments (supra) the Commission concludes that the 
payment is made, as SECWA contends, for experience 
gained in the employee's permanent classification. 

The "on commencement" wage rates for the various 
classifications in Clause 29 of the Award plainly reflect 
the agreed and/or arbitrated wage differential for the 
"skills level" ascribed to those classifications. It would 
appear to follow, to take the example of a plant cleaner 
required to act in the higher classification of bunker 
attendant, that the employee concerned is entitled, 
pursuant to Clause 6, to that differential. In the example 
used that differential is $16.10 per week. However. 
SECWA's practice has been to calculate the difference 
between the employee's total weekly remuneration 
which is the wage "on the commencement" plus 
experience payment and the on commencement rate for 
the higher classification and pay the balance to the 
employee acting in the higher classification. The effect 
of this method of calculation is to absorb into the 
"margin for skill" between the respective 
classifications, the payment made for the experience 
gained in the employee's permanent classification. 
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As earlier stated herein, the "classified rate" means 
the "on commencement" wage rate applicable to the 
particular classification, not the total remuneration the 
employee receives as a result of the addition to that rate 
of experience payments. Thus an employee required to 
act in a higher classification is entitled to receive the 
difference between the "on commencement" wage rate 
applicable to his/her permanent classification and the 
"on commencement" wage rate for the higher 
classification in which the employee is required to 
act. 

To return to the earlier example of a plant cleaner 
required to act in the higher position of bunker 
attendant, the calculation from Clause 29 would be as 
follows — 

Bunker Attendant 
on commencement — per week $345.50 
Plant Cleaner 
on commencement — per week $329.40 

Difference — per week $ 16.10 
Thus a plant cleaner required to act in the position of 

a bunker attendant would be entitled to $ 16.10 per week 
in addition to the total remuneration paid to the 
employee as a plant cleaner. 

Appearances: Mr G.G. Young appeared for the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch. 

Mr S.D. Bibby for the State Energy Commission of 
Western Australia. 

Mr K. Richards intervening on behalf of the 
Electrical Trades Union of Workers' of Australia 
(Western Australian Branch). Perth. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch 

and 
The State Energy Commission of 

Western Australia. 
No. CR266A of 1989. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS 

AWARD 1988. 
Various Power Generation 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6th day of June 1989. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch; Mr S.D. Bibby 
on behalf of the State Energy Commission of Western 
Australia and Mr K. Richards intervening on behalf of 
the Electrical Trades Union of Workers' of Australia 
(Western Australian Branch), Perth, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

(1) In addition to the provisions of Clause 6.— 
Mixed Function of Part B — Engine Drivers 
Thermal Power Stations of the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988, where an employee is 
required to act in a higher classification, the 
employee shall be paid an allowance 
calculated by subtracting the prescribed on 
commencement weekly wage rate of the 
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employee's permanent classification from the 
prescribed on commencement weekly wage 
rate of the higher classification in which the 
employee is required to act. 

(2) This order shall operate from the 25th day of 
May 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Reference of Dispute. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Verlinden's Electrical Service. 

No. CR281 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Electrical Tradespersons Construction 

COMMISSIONER R.N. GEORGE. 
1st day of June 1989. 

Site allowance — Geraldton Courthouse — Award 
found not to compensate for disabilities on site — 
site allowance granted. 

Reasons for Decision. 
THE COMMISSIONER: This is a consent application 
which seeks approval for the payment of a site 
allowance of $1.20 for each hour worked by employees 
of the Respondent employer, being members of or 
eligible to be members of the Electrical Trades Union of 
Workers of Australia (Western Australian Branch) (the 
ETU) engaged on construction work at the Geraldton 
Courthouse. The site is subject to an Order of the 
Western Australian Industrial Relations Commission 
in Matter No. CR991 of 1988 which approved the 
payment of a site allowance of the same quantum to 
employees on that site subject to the Building Trades 
(Construction) Award No. 14 of 1978, as amended. 

Having considered the submissions of the parties, I 
accept that the Union has dishcarged the onus of 
establishing that the Electrical Contracting Industry 
Award No. R22 of 1978, does not adequately 
compensate for the disabilities experienced on projects 
of the type subject to these proceedings. 

In this regard I incorporate into my reasons for 
decision, insofar as they are relevant, the reasons for 
decision in application No. CR1334 of 1988 (69 WAIG 
1189). The matter involved the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, G. and G. Electrical 
Enterprises Pty Ltd and EPL Kone Pty Ltd and 
examined in detail the application of the Wage Fixing 
Principles to claims for site allowance. 

Having inspected the photographs of the site 
presented in the course of the hearing as Exhibit 1 and 
having heard the parties on the disabilities experienced 
on site and having also had the opportunity to read the 
reasons for decision of Beech C. in Matter No. CR991 of 

1988, I accept that the employees now under 
consideration should not be distinguished from other 
employees on the site subject to the Building Trades 
Construction Award No. 16 of 1978, as amended, who 
are in receipt of a site allowance of $ 1.20 for each hour 
worked. 

The work, as described by the parties and in the 
reasons for decision of Beech C., concerns the 
reconstruction of the Geraldton Courthouse and 
involves the demolition and reconstruction of its 
facilities. The building is to be returned through this 
work to its original style. 

The activities on site involve a substantial amount of 
concrete removal, re-roofing, re-pointing of chimneys 
and the patching of plaster. This is being done 
simultaneously with the demolition work. 

The total number of employees on site is 
approximately 33 and the job is to run from 
approximately June 1988 through until the middle of 
1989. The work being performed by the electrical trades 
employees is being carried out during the same period 
that other tradesmen subject to the Building Trades 
(Construction) Award are on the site and in receipt of a 
site allowance in the quantum now sought. 

In the above circumstances I approve a site allowance 
of $1.20 for each hour worked in lieu of all other special 
rates and provisions provided for under the Electrical 
Contracting Industry Award No. R22 of 1978.1 believe 
that this amount fits within the range envisaged in the 
Commission's Wage Fixing Pricniples and that the 
claim satisfied the guidelines relating to such matters 
set down by the Full Bench of the Commission in the 
Alcoa case. 

In respect of the claim for boots and bluey jackets I do 
not believe that a case has been made out for the 
provision of these and I accept the undertaking of Mr 
Moon that if anybody is not provided with safety 
footwear on site they would be so provided. I also note 
that the provisions of the award involving the payment 
of a boot allowance of six cents per hour apply to the 
employees subject to this application. The claim for 
boots and bluey jackets is refused. 

Order accordingly. 
Appearances: Mr L. McLaughlan on behalf of the 

Applicant. 
Mr O. Moon on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth 

and 
Verlinden's Electrical Service. 

No. CR281 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Electrical Tradespersons Construction 

COMMISSIONER R.N. GEORGE. 
1st day of June 1989. 

Order. 
HAVING heard Mr L. McLaughlan on behalf of the 
applicant and Mr O. Moon on behalf of the respondent, 
and by consent, the Commission, being satisfied that 
the matter is consistent with the Principles enunciated 
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by the State Wage Case Decision — September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, employees who are employed by the 
respondent on the Geraldton Courthouse site, 
Geraldton shall be paid a site allowance of $1.20 
per hour for each hour worked in lieu of all special 
rates and provisions. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Federated Liquor and Allied Industries 
Employees' Union of Australia, 

Western Australian Branch, Union of Workers 
and 

Burswood Management Limited. 
No. CR86 of 1989. 

Cleaner Hospitality 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12th day of June 1989. 

Termination of employment — alleged 
insubordination — claim for reinstatement 
granted — order to issue accordingly. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant 
to section 44 of the Act is as follows: 

Whether in all the circumstances Mr Robert 
Walker, Full Time Cleaner at Burswood Resort 
Casino, was unfairly dismissed for alleged 
insubordination, and if so, should he be 
reinstated. 

On 2 February 1989 Mr Robert Walker's services were 
terminated by the respondent for alleged misconduct. 
Mr Walker had been employed as an environmental 
services attendant and apparently, at the time, was paid 
as a leading hand. 

The respondent contended that over the 13 month 
period of employment, Mr Walker had been "a 
disruptive influence" and the incidents of misconduct 
on 2 February 1989 was the final straw leading to the 
decision to terminate his services. 

Mr Walker's version of events of 2 February 1989 is 
that at or about 4.15 a.m. he arrived at work, collected his 
uniform and proceeded to the unlicensed staff change 
room to change into his uniform. After entering the 
change room he saw Mr Brett Powell, a leading hand 
environmental attendant walking towards him and the 
door of the change room. The following verbal 
exchange then allegedly took place: 

Powell: Good morning, Mr Bob. 
Walker: Good morning, you dobbing little 

bastard. 
Powell: Do you have a problem? 
Walker: Yes, you're the problem. You're the 

problem for the whole shift! 

According to Mr Walker's evidence he began to 
change into his work clothes and Mr Powell left the 
change room. At about 4.30 a.m. Mr Walker went to the 
canteen, obtained a cup of coffee and joined Mrs Joy 
Jones, in the non-smoking section of the canteen, for a 
chat. Mr Walker saw Mr B. Powell in company with 
others talking together at another table. At about 4.55 
a.m. Mr Walker left the canteen and walked to the area 
of the assistant manager's office, where the employees 
assemble to receive their job allocations, and stood 
against the wall of the corridor. At about 5.00 a.m. Mr B. 
Powell approached the area, deviated from one side of 
the corridor to the side where Mr Walker was standing 
and whispered out of the corner of his mouth "you're 
(Walker) a useless bastard". Mr Walker replied "Well 
you're still a dobbing little prick". According to Mr 
Walker's evidence Mr Powell did not stop walking as 
this second exchange took place and the words were 
said very quietly. Mr Powell's evidence, which is 
supported by MrG. O'Neil's evidence, is that as he drew 
alongside Mr Walker in the corridor, Mr Walker said 
quietly to him "Keep your mouth shut or I'll punch your 
head in". 

As to the earlier exchange in the change room, Mr 
Powell's evidence is that he said to Mr Walker "Hello, 
how are you going mate" and that Mr Walker's response 
was "He told me (Powell) to get F. .ed" and this was said 
in a "very threatening sort of manner, abusive". 

Following the exchange in the corridor Mr Powell 
then reported both verbal exchanges to Miss L. Caporn, 
an environmental services supervisor who was on duty 
at the time. 

Miss Caporn's evidence is that after consultation 
with the other supervisor. Miss K. White, she instructed 
Mr G. O'Neil to take over Mr Powell's duties so that Mr 
Powell and Mr Walker would not be working in the 
same vicinity. Miss Caporn then telephoned Mrs M. 
Russell, the environmental services manager, at home. 
The ultimate result of the two phone calls was that the 
security department was advised and shortly thereafter 
Miss Caporn suspended Mr Walker from duty until 
10.00 a.m. that morning when he was to report to Mrs M. 
Russell's office. 

After arriving at work at 7.30 a.m. Mrs Russell spoke 
with Miss Caporn and Mrs White and at about 9.00 a.m. 
sought advice from Mr Kennedy of the industrial 
relations department. At approximately 9.55 a.m. Mr- 
Walker entered Mrs Russell's office. Mrs Russell's 
evidence of the events is that: 

What happened then when he came into the 
office? What did you say? ... I had Mr Brown in, 
who is one of my supervisors not directly 
concerned within the casino. 

Mr Brown? ... I asked Mr Brown to come in the 
office with me. 

And Mr Walker came into the office. Was he with 
anyone else? ... No. 

Was there a request for a union delegate, can you 
recall? ... Yes. 

What was your response to that? ... I said, 
"No". 

Was there a reason for that? .. . Yes, Mr O'Neil 
had been a witness to the incident and I felt it would 
compromise his position as a union delegate. 

He was the union delegate, was he? ... Yes. 
What did MrWalker say to that?... Hedidn'tlike 

it. He asked again could he have a union delegate 
present, and I said "No, not this time". 

What then took place? ... I asked Mr Walker 
what this was all about and what had happened, to 
give him chance to let me know his side of the story, 
and said, "I don't know. You tell me". 
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I f I can stop you there, you said to him that you — 
did you say to him that you had had a report of an 
incident, or how did you open the conversation?... 
I asked him what had happened that morning. I 
didn't say I'd had a report of an instance, I just 
asked him what had happened, and that he'd been 
suspended. And he said he didn't know. 

He didn't know — "you tell me", they were the 
words that he used? ... Yes. 

Did he say anything else before you then spoke? 
. . . I then proceeded to tell him what my 
understanding of the situation was — that he had 
threatened to punch Brett Powell's head in and had 
been making threatening gestures. He said, "No" 
he had not done that. He said that he had called Mr 
Powell a dobbing little bastard. 

What then did you say after he had said that?... I 
told Mr Walker I didn't believe him, that frankly 
he'd about run his course, he was in a flushed state 
when he came in. 

How do you mean? What sort of state was he in 
when he came to see you? . .. Aggravated. I don't 
know what the word for it is. He seemed to be 
holding temper back. 

So he was angry, you think? ... Yes. 
Did you then speak to him about the other times 

you had interviewed him and counselled him? ... 
No. 1 told Mr Walker that I had — as he had come 
into the office his attitude when he came in was 
such that I didn't feel we could put up any longer 
with the tantrums that he was throwing and the fact 
that every time we asked him about something his 
attitude was so negative. 

So he didn't attempt to explain in any detail what 
he thought had happened that morning? . . . No, 
except that he said it did not happen on shift, that it 
had happened before, that he had spoken in the 
locker room to these people, that he had not 
threatened, that he had only called Brett Powell the 
names I said. 

And you were satisfied that what had taken place 
— had been told to you had, in fact, taken place?... 
1 was quite satisfied because the union delegate 
and the other gentleman. Mr Gardner, were totally 
unconnected with any problems. 

What did you then conclude to do at the end of 
that interview? ... As it went further into the 
interview I felt that we weren't going to get 
anywhere with Mr Walker and we'd had — these 
incidents had been piling up. It appeared that Mr 
Walker was beginning to get to an explosive 
situation which we couldn't afford, either on the 
casino floor or — 1 have a lot of female supervisors 
who had been to me previously, not just Miss 
Caporn, but several others — that they were rather 
afraid of Mr Walker. 

Rather afraid? Why did they say they were afraid 
of him?... I think they were afraid of him creating a 
scene on the casino floor, more than anything 
else. 

What was the ...? ... I was more concerned with 
Mr Walker's attitude at the interview. I had been 
counselled by industrial relations that I should 
give him a final warning letter. 

Yes? . . . And that was my intention, when the 
meeting started. During the meeting his attitude 

How did he accept your authority as a manager, 
in that interview? ... Not very well. 

What did Mr Walker say to you, if anything, 
when he ...? ... He didn't say anything. 

He didn't say anything to you ? ... He just said 
"That's it" and left. 

He said "That's it"? .. .Yes. 
Nothing else whatsoever? ... No. 
Yet you outlined to him what the reasons were 

and why you were doing it? ... Yes. 
And he said nothing? ... Nothing. 

(Transcript pages 152, 153, 154, 155 and 156) 
The Commission records, without reciting, that both 

Miss Caporn and Mrs Russell's evidence canvassed 
previous occasions of Mr Walker's unsatisfactory 
attitude to management, aggressive reactions, his poor 
employee appraisal result, the reasons therefor and the 
tape recorder incident. 

Mr G. O'Neil, leading hand — environmental 
services attendant and union representative testified 
that on the morning of 2 February 1989 he was walking 
close behind Mr Powell in the corridor leading to the 
supervisor's office and overheard Mr Walker say to Mr 
Powell "Keep quiet or I'll knock your head in". Mr 
Powell ultimately related both of the verbal exchanges 
to Miss Caporn. 

Mr O'Neil also testified as to his part in the 
circumstances surrounding the tape recorder incident 
and Mr Walker's part therein. 

At the outset of these proceedings it was submitted, 
correctly in my opinion, that the result would be 
determined by the Commission's assessment of the 
sworn evidence presented. Simply, stated which 
evidence the Commission preferred, that of Mr Walker 
or that of Messrs Powell and O'Neil. 

The Commission closely observed the witnesses 
during the giving of their evidence and has made a close 
perusal of the transcript thereof. Mr Powell's evidence 
particularly during his cross-examination was, to say 
the least, uncertain and contradictory as to many 
important details. For example, Mr Powell denied 
several times that he had spoken to anyone following 
the verbal exchange with Mr Walker in the change room 
(see Transcript pages 78 and 79). The evidence of Mr 
Walker, Mrs J. Jones and Mr O'Neil is to the contrary. 
Mr Powell's evidence as to the change room incident 
particularly as to who had arrived in the room first etc. 
was shown in cross-examination to be defective. 
Likewise, his evidence of preparing a second statement 
of events for Mrs Russell. These are but two examples of 
many uncertainties and poor recollection of detail. The 
Commission finds Mr O'Neil's evidence to be generally 
unreliable, particularly his evidence concerning the 
tape recorder incident which under cross-examination 
was shown to have a large degree of self interest (see 
Transcript page 292-295). Further, Mr O'Neil admitted 
that he did not like Mr Walker but his (O'Neil's) actions 
with respect to the tape recorder incident inclined the 
Commission to view that Mr O'Neil actively sought "to 
get" Mr Walker into trouble with the employer and this 
casts doubt on his overall credibility. 

From a detailed consideration of all the evidence 
given the Commission, on balance of probabilities, 
concludes that where the evidence of Messrs Walker, 
Powell and O'Neil differs, the evidence of Mr Walker is 
to be preferred. 

This does not, of course, determine the central 
question of whether Mr Walker was in all the 
circumstances unfairly dismissed. As earlier stated, 
herein, Mrs Russell and Miss Caporn detailed some 
four incidents of unsatisfactory conduct and 
performance by Mr Walker. 

However, it emerged from the evidence that Mr 
Walker had not received a verbal or written warning to 
the effect that a repetition of such conduct would result 
in termination of his services. This factor has weight 
because of the detailed Staff Conduct Policy (Exhibit K- 
2) and the Employee Handbook (Exhibit K-5). Indeed, 
several of the complaints now made were not conveyed 
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to Mr Walker at the time or at all. The tape recorder 
incident was dealt with by the security department and 
was not, apparently, regarded as warranting a verbal or 
written warning. 

In these circumstances Mr Walker was unaware that 
a further instance of unsatisfactory conduct or work 
performance would lead directly to termination and not 
for example a final written warning as specified in the 
Staff Conduct Policy. On balance the Commission 
concludes that the termination of Mr Walker's services 
as an unsatisfactory employee was unfair and re- 
employment without loss of wages or accrued award 
entitlements will be ordered. 

Appearances: Mr E.L. Fry on behalf of the 
applicant. 

Mr S.J. Kenner on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Federated Liquor and Allied Industries 
Employees' Union of Australia, 

Western Australian Branch, Union of Workers 
and 

Burswood Management Limited. 
No. CR86 of 1989. 

Cleaner Hospitality 
SENIOR COMMISSIONER G.G. HALLIWELL. 

15th day of June 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr S.J. Kenner on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That Mr Robert Walker be reinstated in his 
former position as environmental services 
attendant as from the 19th day of June 1989, 
without any loss of wages or accrued award 
entitlements. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred. 

Western Australian Prison Officers' 
Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR137 of 1989. 
GAOL OFFICERS' AWARD No. 12 of 1968. 

Prison Officers Corrective Services 
COMMISSIONER J.F. GREGOR. 

13th day of June 1989. 

Manning — meal breaks — application allowed in 
part. 

Reasons for Decision. 
THE COMMISSIONER: On 22 February 1989 a 
conference took place in Perth pursuant to section 44 of 
the Industrial Relations Act 1979 (the Act) to discuss a 
dispute between the parties concerning the staffing 
level of prison officers at Canning Vale Medium 
Security Prison on afternoon and night shifts. At the 
conclusion of the conference the matter had not been 
settled and was referred for hearing and determination. 
The dispute was delinea* ' in the Schedule attached to 
the Memorandum of Matters for Hearing and 
Determination in the following words:— 

The Western Australian Prison Officers' Union 
of Workers, who shall be the Applicant in these 
proceedings, says that the staffing level of prison 
officers in use at Canning Vale on afternoon and 
night shifts is wrong and the establishment should 
be increased. 

The Minister for Corrective Services denies the 
staffing levels need to be changed and says the 
existing arrangement should continue. 

The matter was first listed for hearing on 29 March 
1989 when appearances were entered by Mr D.J. 
Cloghan on behalf of the Applicant and Mr JR. Flood 
on behalf of the Respondent. Thereafter the hearings 
continued on 30,31 March 1989 and 3 April 1989 when, 
at the conclusion of the proceedings, the Commission 
requested that certain information be provided by the 
Respondent. That information was provided by letter 
dated 5 May 1989. The letter contained information 
which the Commission indicated to the parties it 
intended to have regard to in the decision and therefore, 
in accordance with section 26 of the Act, invited them to 
make such further submissions as they wished on that 
information. Those submissions were made at a 
hearing on 11 May 1989, at the conclusion of which the 
matter was reserved for decision. 

The hearings were preceded by inspections by the 
Commission at the Prison. The outline of those 
inspections is contained in the evidence of Chief Officer 
W.F. Mair. In addition to the verbal evidence there was 
a large body of information submitted and the purpose 
of this first part of the reasons will be to summarise as 
much of that information as I believe is relevant to 
determination of the matters in issue. I turn first to the 
submissions of the Applicant. 

The purpose of the application is to seek an increase 
in staffing levels of prison officers on the afternoon and 
night shifts at Canning Vale Prison. Specifically, the 
Union is seeking an additional four officers on both 
night and afternoon shifts. According to the Applicant, 
there are a number of reasons for the need to increase 
manning. Included among them is the inability of 
officers on afternoon and particularly night shift to 
have a meal break and secondly to have that meal break 
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away from their place of work. Officers on those shifts 
carry onerous responsibility but have insufficient 
resources to respond to emergency situations which 
may arise. The lack of resources, according to the 
submission, means that the present staffing levels are 
unsafe for operational purposes for both staff and 
prisoners and ultimately the community, should an 
escape occur. This is compounded by a heavy workload 
upon officers, where the minimum level concept leads 
to a less than satisfactory staffing situation. This 
situation places continual pressure and responsibility 
upon those prison officers who remain in the cell 
blocks. Combined, these factors lead to abnormal 
responsibility and workload which has resulted in a 
deterioration in officers' mental and physical health. It 
was said that an increase in staff on afternoon and night 
shift would reduce the level of apprehension, workload 
and stress and thereby diminish the absences which 
have occurred for those reasons. It was also submitted 
that in the past there were always two officers on night 
shift and there were good reasons for that; those reasons 
continue to exist and there should be a return to that 
number. If this problem was resolved the Union 
believed that the increase in staff would lead to a better 
overall industrial relations environment at the Canning 
Vale Prison, as the existing manning had led to a 
deterioration which manifested itself in continual 
problems with industrial relations both in operational 
and personnel matters. Recent difficulties had arisen 
from sheer frustration that the Branch of the Union at 
the Prison had experienced, concerning the staffing 
levels and its lack of achievement of resolution of the 
problems. 

At the commencement of his submissions Mr 
Cloghan said that the prison industry was "very 
complex and the issues are often varied and inter- 
related". That is an important submission, given the 
information which was submitted to the Commission 
over the course of the case, andisa submission to which 
1 will return later. However, in the exposition of his 
argument Mr Cloghan gave attention to the history of 
what had transpired between the parties on the issue of 
staff utilisation commencing in 1986-87 with the 
Premier's Economic Statement, a copy of which was 
submitted in Exhibit C1 pages 11 to 16. By reference to 
correspondence between the parties culminating with a 
restructuring and efficiency agreement the history of 
the debate was traced. Specific attention was then given 
to the background of staffing levels at Canning Vale 
Prison. Analysis of the method of operation in Cell 
Blocks one to four. Cell Block five, the cell block routine 
on weekdays and weekends, the emergency procedures, 
weekly orders and correspondence between the Union 
and the Respondent on these issues was discussed. 
Finally there were matters of law but which I 
comprehend to be a review of literature on the penal 
system itself. During this review he submitted an 
extensive bibliography touching upon, inter alia, the 
penal system, over-crowding in Prisons, stress as it 
affects prison officers and the employment of female 
officers. Some attention was then given to the concept of 
unit management. Then followed submissions upon 

• the relevance of the Royal Commission into Aboriginal 
Deaths in Custody particularly the draft guidelines for 
the prevention of Aboriginal deaths in custody (Ex C1 
52-64) and the Interim Report of the Royal Commission 
into Aboriginal Deaths in Custody (Ex C1 69-76). 

Before giving more detailed attention to the 
Applicant's argument it is useful to provide some 
background on Canning Vale Prison. The prison has a 
security rating of medium and it accepted its first 
prisoners on 14 June 1982. It was the second prison to be 
built in what is known as the Metropolitan Prison 
Complex. It is located adjacent to the C.W. Campbell 
Remand Centre. It has a different function to the 

remand centre as it is designed as an industrial prison 
and at the time of construction had modern workshops. 
The prison is situated approximately 27 kilometres 
south of Perth. It provides accommodation in single 
cells for 290 persons. There are 12 special purpose cells 
located in Cell Block four. Those cells received some 
particular focus in this application. The plans of the 
prison were submitted to the Commission and on the 
request of the Respondent they will remain 
confidential. Suffice to say that the prison is located 
inside a perimeter wall, the gate and sally port facilities 
being outside that wall. Inside are the Administration 
Block and five separate cell blocks. These are located 
adjacent to the industrial facilities which include 
printing, metal trades, carpentry, boiler house, 
industrial art, automotive trades, spray painting and 
maintenance work. There is other work performed in 
the Library and in gardening. In each of the cell blocks 
there are dining facilities, in all a total of 16 day rooms 
are used as dining rooms for breakfast, lunch and 
evening meals. Also located within the Prison are 
library and educational facilities. Professional services 
are provided by psychologists, social workers and 
welfare officers who are available on a full and part- 
time basis. There is a resident doctor and hospital 
officers. In addition there are recreational facilities 
covering a broad range of activities. The prison officers 
are required to supervise prisoners engaged in 
recreation, much of which takes place away from cell 
blocks. 

I turn now to examine the argument of the Applicant 
under the heads described above. It was suggested by 
Mr Cloghan that the logical starting point was the 
economic statement presented by the Premier of 
Western Australia on 24 June 1986 (Ex C1 11) wherein 
the Premier indicated that the Government had set 
about trying to effect an overall reduction in the publilc 
sector and it fixed a target of reducing State 
Government employment by three per cent by 1 July 
1987. Thereafter a review of staff utilisation took place 
and the Union was advised on 25 February 1987 of the 
Department's report to Cabinet. In correspondence of 
16 March 1987 (Ex C1 17) the Union dissociated itself 
from the report as it was believed that it was 
substantially different from the document which was 
prepared with Union involvement. However, 
notwithstanding that, the Union's difficulties were • 
outlined in as much detail as was possible giving what it 
described as the time limitations. Its comments on the 
issue appear in a letter dated 16 March 1987 (Ex C118- 
20). The next step in the procedure was a report 
concerning the Implementation of Structural change in 
the Department by a Committee set up to conduct a staff 
utilisation review. The report has come to be known by 
the acronym SURC and is identified that way in the 
remainder of these reasons. The general package was 
that there would be a reduction in the staff complement 
by 45 items prior to 30 June 1987 with a further 17.3 items 
prior to 30 June 1988. The nett reduction of 62.3 items 
was achieved by various means but included an 
increase of 50 senior officer positions throughout the 
Department and, importantly, the introduction of a 
comprehensive Regional Update Skills Training 
(RUST) programme to provide staff the opportunity to 
improve and enhance their skills; of unit management 
as a part of the enhancement of the role of prison 
officers; and the introduction of a prison 
administrators programme to offer training 
opportunities to potential administrators. The results of 
the change were to be that most prisons would have a 
flatter administrative structure with a clearer 
separation between prison management and 
operational support functions. The maintenance of 
prison security was to be reinforced by the creation of 
Chief Officer Security positions at Fremantle and 
Canning Vale Prisons and the job format was to be 
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changed to allow prison officers to carry out the duties 
in a more dynamic fashion. This was to be achieved, for 
example, by officers adopting a roving role rather than 
occupying static positions. The detail of how these 
proposals would affect Canning Vale Prison are 
contained in Ex C1 27-30. All in all it meant a nett 
reduction of 27 items comparing the then existing 
establishment to the new establishment. By far the 
largest impact area affected prison officers, where the 
new establishment was 107 compared to 125. This 
meant a reduction of 18 shift prison officers, therefore 
that sector of the workforce suffered by far, the greatest 
reduction of any group in the prison. 

The Union's reaction to this is set out in a letter dated 
2 June (Ex C1 34) where it is recorded that although the 
Union accepted the outcome of the staff review, it did 
not accept that the proposed utilisation of staff 
enhanced the safety or security of prisons. 
Notwithstanding that, the Department was told that 
even though officers disagreed, they would continue to 
carry out their duties in a professional manner to ensure 
that security or safety was not compromised. With that 
disclaimer the rest of the letter then commented on the 
proposed changes. It is against this background that the 
parties eventually arrived at a restructuring and 
efficiency agreement to enable prison officers to enjoy 
the second tier wage increase in accordance with the 
then applicable Wage Principles. The basis of that 
agreement is described in Ex C1 41. 

The argument then traversed the subject of staffing 
levels in each of the cell blocks. The Cell Blocks one to 
four management file and Cell Block five management 
file detailed the number of officers who are to be on 
duty. One of the shifts subject to the examination is 
afternoon shift, which can be worked in two time 
frames, that is 1200 hours to 2000 hours and 1500 hours 
to 2300 hours. This overlap is, as I understand the 
argument, designed to maximise the availability of 
officers during periods of most pressure. During day 
shifts Cell Blocks one to four have four Officers and one 
Senior Officer (Unit Management) and during the 
recreation periods which are described in the Cell 
Block Daily Routine (Ex C155-58) there are two officers 
in Cell Blocks one to three and four Officers in Cell 
Block four when D-Wing is in use. It is useful to 
understand that D-Wing of Cell Block four is where 
observation and punishment cells are located, hence 
the additional manpower. Unlock and lock-up times 
have a requirement that four Officers be present in Cell 
Blocks one to four as these are crucial times for security 
purposes. The staffing levels of Cell Block five are 
different. On the day shift there are initially two Senior 
Officers and two wing Officers reducing to one Senior 
Officer (Unit Management) and two wing Officers after 
daily work commences. On the afternoon shift there are 
four Officers and on the night shift, two Officers. It is in 
this respect that Cell Block five differs from all the other 
cell blocks where during night shift there is only one 
Officer in each cell block, except that by arrangement 
between the parties during early attempts to resolve this 
dispute, an additional officer is made available on call if 
D-Wing on Cell Block four is in use. During the night 
shift the total manning includes two gate Officers, one 
Officer-in-Charge of Prison, one Officer in each of Cell 
Blocks one to four and two in Cell Block five. During his 
submissions Mr Cloghan gave attention to Cell Block 
Daily Routines (Ex C155-58) and although the planned 
regime is laid down it was the Union's submission that 
in reality it predicates the ideal situation on the current 
establishment, which is an establishment the Union 
does not accept. Even then, officers are taken for various 
reasons such as escort and reception and this further 
reduces already inadequate staffing available in the cell 
blocks. 

Submissions were made concerning the attempts to 
alleviate areas of concern, given the current manning, 
by the utilisation of extra roster positions 80 and 81 
which, as I understand it, are positions on the roster 
which do not carry a consistent allocation. It was 
because of concerns expressed by the local branch of 
the Union, particularly concerning Cell Block four, that 
priority ws given to allocating or utilising the roster 
positions in Cell Block four and in the reception area. 
Attention was given to the allocation of an officer into 
the reception area when it was over-burdened and it was 
suggested that when officers were needed they were 
drawn from cell block staff. 

The next area of the argument traversed the issue of 
the approved staffing formula. Mr Cloghan drew 
attention to the current formula which, in the view of the 
Union, appeared incorrect for a number of reasons. 
Those reasons were communicated to the Department 
in a letter dated 21 September 1988 (Ex C176). The thrust 
of the letter was to solicit the co-operation of the 
Administration to include in the formula allowance for 
public holidays, workers' compensation, average sick 
leave and training. The issue was subject to discussions 
in a meeting on 19 December 1988 (Ex C1 77-79) 
between senior representatives of the Department and 
the Prison Officers' Union which was advised that no 
resolution had been reached on the problem and that a 
primary issue, as far as the Department was concerned, 
was that it should not be expected that more staff is a 
necessary solution for achieving greater productivity 
and efficiency. Notwithstanding this, the Union had 
expressed disappointment at the rate of progress and 
had highlighted the excessive use of overtime resulting 
from, what it believed to be, inadequate relief staff. It 
also advised that this had other consequences. The 
notes of the meeting show that the Executive Director 
indicated that early in 1989 a meeting would be 
convened with the Union to discuss new initiatives. A 
letter formalising the Union's request was written to the 
Hon. Minister for Corrective Services on 16 January 
1989 (Ex C180). The letter expressed the the view that the 
Union believed that the staffing formula utilised by the 
Department was incorrect and did not reflect a realistic 
evaluation of the situation. It requested the formation of 
a joint committee to examine the staffing formula 
currently in operation at the Prison. In his reply, (Ex C1 
81 -82) the Minister indicated that he was not convinced 
that amending the formula would produce improve- 
ments in efficiency and that any review should also 
include consideration of other matters affecting award 
restructuring. The approach that had been taken by the 
Department was realistic and consistent with the 
Government's commitment to award restructuring 
under the new Structural Efficiency Principle. The 
Minister had however been assured by the Executive 
Director that a committe would be established which 
would include Union representation. The terms of 
reference of the committee had not been determined 
but would involve careful thought. It is relevant that I 
note at this time that ther eis nothing before the 
Commission which would indicate the formation of a 
committee or, if it has been, what are its terms of 
reference. However, it remains the Union's positionn 
that the staffing formula is important because if it is 
wrong it compounds the problem when there is an 
overloaded workforce. The knock-on effects of this, 
according to the Union, are that it leads to excessive sick 
leave which again results in officers having work longer 
hours. This jeopardises not only their mental and 
physical health but impacts upon vigilance which in 
turn impacts upon safety and security. 

The submissions concerning the staffing formula 
were supported by reference to the report of Bauer J. to 
the New South Wales Arbitration Commission in Court 
Session (No. 989 of 1988 of 17 November 1988) on 
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staffing in NSW Prisons and two other pulbications 
which cover the calculation of manpower requirements 
in Prisons. The latter articles have their origins in the 
United States of America. 

As indicated in the summary outlined above, the 
Applicant then, by reference to publications, brought to 
the Commission's attention the author's views 
concerning the penal system and over-crowding in 
Prisons from which Mr Cloghan claimed there was 
support for his arguments. Attention was then given to 
stress said to be suffered by prison officers, and amongst 
a number of references, to a descriptive study titled 
Health Life Style and Stress in Prison Officers. Other 
articles concerned morale, long term stress and 
attitudes and perceptions of Prison Guards. Reference 
was made to two articles concerning female officers. Mr 
Cloghan drew no conclusions from the articles on 
female officers, he merely invited the Commission to 
read them, I understand for the purpose of drawing its 
own conclusions on the matters raised therein. 
Reference was made to Ex C1 pages 231-247 which is a 
resource paper describing the essential components of 
Unit Management. The concept was explained to 
further increase the Commission's awareness of new 
development in prisoner management. Finally 
attention was given to the Royal Commission into 
Aboriginal Deaths in Custody and reference made to 
the draft guidelines for the prevention of Aboriginal 
deaths in custody (Ex C1 252-268), It must be noted that 
the draft guidelines were not presented as a concluded 
view of the author, they are for the purpose of 
discusssion and comment. However, reference was 
made to the interim report of the Royal Commission 
into Aboriginal Deaths in Custody and particularly 
pages 36-37 and 57-62 of the report. I have read all of 
these references, however it is not appropriate to 
summarise each of them in this recitation. Suffice to 
say, I have examined the points of emphasis made from 
them by the Applicant and have given weight I consider 
appropriate given the matter before me for 
determination. The conclusions I draw appear later in 
my analysis. 

Before examining his witnesses Mr Cloghan drew the 
attention of the Commission to a Union Application. 
No. 49 of 1981. which sought that officers, in accordance 
with the Award, be designated a particular meal break 
and that those officers be given flexibility if they desired 
to move away from the work place during the meal 
break. He said evidence would be given that the 
definition of 'on guard' as stated in the award clause, 
dealt with those officers who were on guard duty in 
guard towers or who were working as armed officers at 
Fremantle Prison in guard towers and also officers in 
observation towers who complete shifts on observation 
at Canning Vale Prison. It was the Union's submission 
that officers, as part of their contract, should be given 
the opportunity during their meal break to take time out 
from their work environment. This would allow them, if 
they so wished, to move into some other area where they 
could consume a meal and relax, if possible for a period 
of 30 minutes, then return to their work place. It had 
been suggested to the Commission during inspections, 
that officers do not want to be put into the position 
where they have to eat in close proximity to toilet 
facilities as is the situation if they take meals in the 
control room of the cell blocks. The Applicant 
suggested that, given the physical lay-out of the control 
rooms, it was appropriate that officers be required to 
take their meals there. 

Attention was then given to the case law as it concerns 
management prerogative relating to manning. Detail 
submissions were not made but the Commission's 
attention was directed to the principles which by 
implication were suggested to be apposite to the current 
argument. 

Evidence was then taken from Mr D.D. Bibby, who is 
a First Class Officer, qualified to the rank of Senior 
Officer. He gave extensive evidence. I am unable to 
recite it in detail here but the following will suffice to 
record the essence. He was able to relate the feeling of 
officers from 1984 when the legislation was changed, 
and the question of having a break from interaction 
with the prisoners became an issue. As further cuts in 
staffing were made, along with the subsequent reviews, 
the issue received more focus. It had been an on-going 
concern with officers that these cuts would again 
further restrict time out available for staff to have a 
break from interaction with prisoners. It was his 
suggestion that the lack of ability to take time out occurs 
essentially because a number of the cuts were made in 
areas of work which previously allowed prison officers 
some time away from cell blocks. The result has been 
that the meal break periods have become more valuable 
for staff to have time out because it is one of the few 
opportunities available. It was. as he described it, a 
minuscule break within a day where one could relax. He 
then wenton to detail the newchanges in stafflevels and 
how they affected officers, how the Prison works and its 
security system, the use of the emergency A-phones, 
mimic panel boards, radios for communication and 
telephones. He talked about the difficulties of taking a 
meal break within the cell block and the private 
agreements between officers that they would not eat 
meals where toilet facilities were in use. He discussed 
how it had been a continual wish of the membership to 
have the award structure reviewed so a meal break 
could be taken, but that no resolution for the issue had 
ever been found. He said that difficulties commenced 
immediately after the implementation of the SURC 
Report and the best the Branch could achieve was to be 
given the opportunity to re-shuffle the workforce on the 
proviso that no additional staff would be forthcoming. 
He then described the duties of the afternoon shift and 
how the need to cover additional duties had caused 
draws to be made on the manning. He, by reference to 
Exhibit C5, related how the Branch had endeavoured 
during a conference to impress upon a senior officer 
that there was a serious situation concerning stafflevels 
and that that was affecting the management of the 
institution. This was particularly so in respect of 
training programmes which, according to him, had not 
been instituted, as was agreed, as part of the SURC 
Report. The outcome of the conference was that the 
administration requested a written submission. No 
additional staff was provided as a result of that 
submission but a considerable number of 
discrepancies in staff personnel records were disclosed. 
By reference to Exhibit C6 he then described 
occurrences in the Prison over the last 12 to 18 months 
arising from threats by unstable prisoners, the question 
of fire drills and similar events. He then further 
discussed the pen attack alarm sysstem which consists 
of a pen-type instrument which when triggered 
activates an alarm in the ceiling of the area where the 
officer is. I have noted his evidence but do not intend to 
recite it as it may not be in the interest of security to do 
so. Mr Bibby was then subject to cross-examination by 
Mr Flood and although cross-examination was 
extensive and detailed it does not diminish the value of 
any of the information given in Examination-in- 
Chief. 

The next witness called was Mr G.G.A. Fowler, who is 
a Senior Officer at the Prison and has been employed 
for over 18 years. He is also President of the Western 
Australian Prison Officers' Union. He gave evidence 
concerning the use of the term 'on guard' and confirmed 
Mr Cloghan's submissions in that respect. He gave 
detailed evidence concerning the internal security in 
the cell blocks at night. As with the witness Mr Bibby, 
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Mr Fowler was subject to detailed cross-examination by 
Mr Flood. That cross-examination has not elicited 
further evidence which is of use to the Commission. 

The final witness called by the Applicant was Mr D.J. 
Houston, who is a First Class Prison Officer. He has 
been involved with the Union for the past six years as a 
Committee and State Counsellor, and a Vigilence 
Officer at the Prison for the past four years. In that 
position, as with witness Mr Bibby, he has represented 
the Union on many discussions with the prison 
management and was able to support the evidence 
given by Mr Bibby. He gave evidence of his recollection 
of how arrangements were made for night shift officers 
to be located in each cell block control room rather than 
rove. He indicated that the roving was not considered to 
be a reasonable proposition at the time, because of lack 
of internal surveillance equipment in cell blocks. This 
gave rise to expressions of concern by staff at having to 
walk into 'unknown* areas. He spoke of both the 
emergency and the standard procedures for opening 
cell blocks at night. He expressed views of a speculative 
nature, concerning likely problems with removal of 
prisoners in case of fire or other emergencies. In a 
description of the punishment and observation cells he 
indicated the types of prisoners who might be placed in 
those cells and concluded that there is a need for 
additional supervision in that area. He compared the 
cells in D-Wing of Cell Block four with cells in other 
parts of the Prison with emphasis on Cell Block five. He 
claimed that on a number of occasions he had raised 
the issue of the lack of warning alarms in the medical 
observation cells and how that deficiency had not been 
remedied until recently. According to him, there is a 
basic concern among officers for their safety and he 
related various incidents which he said gave rise to 
those concerns. Of particular worry to him was that if 
staff needed medical assistance at night, there could be 
some delay before it reached them. 

By reference to Exhibit €11 he discussed the 
significance of records which had been extracted from 
the Occurrence Books in D-Wing of Cell Block four and 
which described the class of prisoner who had been 
placed in the observation cells. Information was 
collated regarding the number of unlocks which had 
been required for each cell block except Cell Block two 
(Ex C12). He also produced information concerning 
charges brought against prisoners for either insulting or 
assaulting officers. The thrust of Mr Houston's 
evidence was that there needed to be immediate 
response if incidents occurred and his view was that 
availability of extra staff was critical if adequate 
response was to be achieved. It was not a question of 
being able to wait to deploy staff, sometimes it had to be 
done immediately. There was a need to have sufficient 
staff to be able to respond without having to wait to 
secure prisoners or remove prisoners from an area. Mr 
Flood cross-examined Mr Houston but as with the 
previous two witnesses the purpose was to add to the 
Commission's knowledge on the matters which had 
been subject of discussion in Examination-in-Chief. 

That concluded the case for the Union and I now turn 
to examine the submissions of Mr Flood, who appeared 
for the Respondent. He said in opening that the 
application seeks an additional eight positions at 
Canning Vale Prison. The Department was opposed to 
it because on the evidence it was not accepted that the 
staff changes were needed. The consequences of the 
claim is that there would be a total of 14.6 Full-Time 
Equivalents needed to cover the new positions. He 
advised that in his exposition he would explain why 
staffing is the way it is today at Canning Vale Prison by 
looking at the 38 hour week agreements, the SURC 
Report and the Second Tier Agreement. A major leg of 
his argument was the question of who carried the 
responsibility for security of the prisoners in the Prison 

itself and he indicated that he also wished to draw 
attention to the Commission's role in the matter. In 
support of his argument he called four witnesses. Mr R. 
Hutchinson, the Superintendent of Canning Vale 
Prison; Mr A. Haldon, currently the Superintendent of 
Fremantle Prison, but who was Superintendent of the 
Canning Vale Prison at the time of the introduction of 
the SURC Report; Mr W. Mair who is the Chief Officer 
of Security at Canning Vale Prison and Mr J. Wall who 
is the Chief Officer of the Wooroloo Training College. 
Mr Flood's fundamental submission was that the 
Administration has at the forefront of its concern the 
safety and security of both prison officers and the 
Prison itself and that staffing re-arrangements which he 
would suggest later during his submissions would not 
be either unfair or unsafe and would not jeopardise 
prison officers working at Canning Vale Prison. He also 
believed that the requirement for officers to consume 
their meals within control rooms on night shift is fair 
having regard to all the circumstances. The 
Respondent's argument did not rely on any one factor 
alone but on a combination of factors which were the 
product of history, personal opinions and local 
agreements. 

The Prison was commissioned on 4 December 1980 
and accepted prisoners soon after. Since that time there 
had been changes to staffing levels resulting from an 
investigation conducted by Mr N.F. Dufty. The report 
(Dufty Report) on rank structure and other matters 
affecting uniformed officers in the Prisons Department 
was presented in March 1985. The report was 
considered and several recommendations were 
subsequently adopted through the implementation of 
the SURC Report. There were further amendments to 
staffing arising from 38 hour week discussions and from 
the SURC Report itself, which ultimately became 
involved with the second tier agreement. As far as the 38 
hour week is concerned it resulted in additional leave 
and additional prison officers. The SURC Report not 
only addressed prison officers and staff in the 
Department but the Department as a whole, its Head 
Office, public service staff and other matters. It was not 
simply a cost cutting exercise, it had far wider 
ramifications and implications than simply achieving a 
three per cent cut in staff, although it was conceded that 
Canning Vale suffered the greatest impact. In other 
Prisons there were additional staff, for instance at 
Broome and at the C.W. Campbell Remand Centre. 
There were positive aspects for prison officers 
emanating from the Report which picked up some of 
the Dufty Report recommendations such as the 
creation of 150 new First Class Officers positions and 
this had meant pay rises for all of those officers. In 
addition there were 50 more Senior Officer positions 
with consequent pay rises for them, with 12 Senior 
Officer positions specifically dedicated to training 
through the Regional Update Skills Training 
programme (RUST). There was the introduction of unit 
management as part of enhancement of the role of the 
prison officers and the introduction of a prison 
adminstrative programme. It was in all senses designed 
to increase the value of the prison officer and it did not 
reduce security of Prisons and in particular Canning 
Vale Prison. The Department denied that it had been 
inflexible in relation to the implementation of the 
SURC Report in fact it identified areas where 
adjustments were necessary, and had either planned or 
made them. However, no further adjustments were 
planned for Canning Vale Prison other than internal 
arrangements which were to be detailed in evidence. 

Attention was drawn to a Report concerning the 
staffing of night shift in Cell Blocks one to four at 
Canning Vale. The recommended method was to be 
what was described as a two by two pattern, that is, two 
officers would rove together between Cell Blocks one 
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and two, while the other pair roved between Cell Blocks 
three and four. The connecting doors between the 
blocks would be left open to enable the plan to work. 
The Union had objected to the plan and by agreement, 
the Department acceded to its request to implement the 
one by four pattern, that is, one officer in each cell block. 
It was the Department's submission that the current 
staffing arrangements on night shift in the cell blocks at 
Canning Vale were at the request of the Prison Officers' 
Union. 

Continuing his examination of the SURC Report, Mr 
Flood suggested that there were benefits arising from 
the arrangement introduced at Canning Vale Prison 
which were not recorded in the extract of the report 
which appears in Exhibit Cl, pages 25-26. The first was 
that the lock-up at the Prison was brought back from 
2230 to 2000 hours, so reducing the time that the 
prisoners were out of their cells. It was agreed to bring in 
an earlier afternoon shift to cover from 1200 until 2000 
hours. The result of this was with the other afternoon 
shift running from' 1500 to 2300 hours, there was a three 
hour overlap. It was agreed that the overlap would 
provide some of the time during which training for 
prison officers would be undertaken. However the 
important submission was that the Union had accepted 
the SURC Report. Even though it had raised concerns 
early in 1987, it had, by an agreement on 2 June 1987, 
accepted implementation of the recommendations of 
the Report some four weeks later on 26 June 1987. It was 
further said that after considerable negotiations the 
second tier agreement was presented for ratification by 
the Commission. The agreement was based upon the 
SURC Report, and between the time of the agreement 
by the Union on 2 January 1987 and the meeting in 
March 1988. no problems had been raised formally with 
the Department concerning the implementation of the 
report. However, in the intervening period the Union 
accepted all the benefits which flowed from the report, 
as indeed it accepted the four per cent pay rise of which 
one of the major contributing factors in the trade-offs 
was the SURC package. In fact, $1.17 million of the 
trade-offs was attributable to the SURC Report and the 
benefits from implementation. 

It was suggested that if the Applicant had pursued its 
concerns with the Department it would have been more 
likely that the benefits from the SURC may not have 
been implemented because there were benefits and 
costs to both parties arising from the introduction of the 
report. The whole purpose of this application was that 
the Applicant was seeking to maintain the benefits and 
try and recover some of the negative aspects of it. It was 
on this basis that Mr Flood suggested that if the 
Commission does consider variations to staffing at 
Canning Vale, which are contrary to those contained in 
the SURC Report, then the four per cent agreement 
requires variation or, at least, the Department should 
have the opportunity to re-negotiate the agreement. 

The argument then traversed the area of 
responsibility for security of the Prison and prisoners. 
Reference was made to various provisions of the 
Prisons Act 1981, which prescribed that the Director of 
Corrective Services is the person with the ultimate 
responsibility. The various responsibilities of 
Superintendents were also highlighted. Juxtaposed to 
this were the responsibilities of Prison Officers which 
were specified in section 14C of the Prisons Act. It was 
submitted that the legislation clearly fixes the 
responsibility for prison welfare and security with the 
management of the Prison and the management of the 
Corrective Services Department. The responsibility is 
not in fact with the prison officer but higher in the chain 
of command. This is because section 14C of the Act 
makes it obligatory for a prison officer to obey all lawful 
orders given to him by the Superintendent who is given 
specific powers and duties under sections 36 and 37 for 

the security and the maintenance of good order in 
Prisons. It was suggested that the evidence would show 
that if a prison officer in any particular situation follows 
the rules he would have nothing to fear from the 
Department which would take full and absolute 
responsibility for his actions. 

Mr Flood next identified what he described as the 
relevant case law. Reference was made to a decision of 
Kelly C.C., as he was then, in Application No. CR462 of 
1980 (61 WAIG 78) where he had found that the good 
management of a Prison is best left in the managerial 
arena. It was submitted that if the Commission decided 
to interfere with the management and running of the 
Canning Vale Prison it needed to be convinced that the 
decisions and actions of the management had been 
unfair or unsafe to prison officers concerned. Support 
for this proposition was sought from the Decision of the 
Commission in Court Session in Robe River Iron 
Associates v. Electrical Trades Union of Western 
Australia and Others, in Application No. 527 of 1988 (68 
WAIG 2035). 

The next area traversed was training given to prepare 
an officer for what was conceded to be the demanding 
job of being a prison officer. It was conceded that the 
employer recognised that there is a degree of risk 
involved in the occupation of a prison officer, but that is 
not unique because there is a degree of risk in all jobs. 
However the risk had been identified and mitigated by 
training designed to give prison officers, prior to 
commencing work with the prison service, the ability to 
cope with the demands of the job. 

As far as the application was concerned, the 
Department believed that the current staffing is 
adequate given that the role of the night shift officer was 
supervisory and did not generally require contact with 
prisoners. The duties include response to alarms, to 
conduct three muster checks during the evening and to 
ensure the security of the Prison, Prisoners are locked 
up between 2000 and 0700 hours and the Department 
averred that no prisoner had escaped from his cell 
during these hours. It was said that the evidence would 
be that there was no incident that had occurred since the 
implementation of the staffing cuts in June 1987 that 
had placed any officer in any greater risk than would 
normally be faced by a prison officer. Particular 
emphasis was given to Cell Block four and its staffing 
during times when what was described as 'troublesome 
prisoners' were in D-Wing. The Department had 
proposed the two by two staffing method for night shift. 
It believed at the time, and still believes, it to be a safer 
method of operation than the four by one combination. 
It was suggested that many of the complaints now being 
raised by prison officers were the product of their own 
decision making because they had wanted the type of 
system which has been put in place. The standard 
operating procedures for what should occur in 
situations such as the dealing with suicidal prisoners in 
Cell Block four were discussed. It was indicated that the 
Respondent did have a proposal in respect to Cell Block 
four but its general view was that Cell Blocks one to five 
require only one officer on duty at night. If Cell Block 
four contained prisoners in D-Wing under medical 
observation, who required less than half hourly checks, 
then an additional officer should be on duty within that 
cell block. Essentially though, the Department's view 
was that the difficulties on night shift at Canning Vale 
could be overcome if available manpower was able to 
be deployed flexibly. As far as afternoon shift was 
concerned, the Department believed that it was staffed 
adequately for what might reasonably be expected to 
occur. 

Notwithstanding this belief, the management was 
prepared to use roster positions 80 and 81 on 
afternoons. If the arrangement made between it and the 
Union was implemented it would provide two 



additional officers, one in the reception area and one in 
Cell Block four. That by itself would reduce the need for 
cell block officers to leave the blocks during the 
afternoon shift to attend reception. It was submitted 
that, while that did not completely solve the problem, it 
went a long way to reducing the frequency of absences 
from cell blocks. The proposal as described in Ex C169- 
70 was agreed with the Union but had not been 
implemented. It was the Union's withdrawal from the 
agreement to implement the revised staffing 
arrangement which led the Respondent to question 
how serious were its concerns for safety of officers. It 
was the Respondent's submission that the 
implementation of the arrangement involving roster 
positions 80 and 81 is all that is required.The Union had 
asked for four extra positions but no reasons had been 
given other than to say that the shift is unsafe. History 
indicated, and evidence would confirm, that all 
incidents that had occurred during afternoon and night 
shift had been handled adequately and without 
unwarranted risk to the officers involved. It was the 
Respondent's submission that the roster should be 
amended as agreed in February 1989 between the 
Superintendent and the Union Branch to provide 
additional cover for afternoon shift. 

The argument then addressed the question of meal 
relief on the assumption that the Union's claim for two 
officers on night shift would not be granted. It was said 
that a meal relief was not necessary but it was 
emphasised that the Respondent did not mean that an 
officer should not receive a meal break. The award 
clearly establishes an entitlement and the employer was 
not seeking to deny an officer an award benefit. It is 
simply where the meal break is taken that is the issue. 
Argument was developed by reference to arrangements 
that had been agreed during the 38 hour week 
negotiations, which were subject to consent by the 
parties in Application No. 727 of 1982. The three 
concepts which were introduced with the 38 hour week 
as they affect meal breaks were outlined. They were 
basically the practice of prison officers being required 
to supervise prisoners or remain at the work location 
was formalised. Secondly that those officers would 
receive a free meal and thirdly that officers in receipt of 
free meals who were not required to supervise prisoners 
would in future be required to pay for their meals. That 
last arrangement represented a trade-off amounting to 
36 per cent of the cost of the introduction of the 38 hour 
week. It was further submitted that the requirement for 
officers to work through their meal breaks had come 
about for two reasons. One, the Second Tier Agreement 
documentation clearly indicates that changes in work 
practices would occur as a result of the implementation 
of SURC. Second, the practice of having one person in 
each cell block as opposed to the two by two rovers 
where a meal break could have been taken, was at the 
Union's choosing. Further, it was suggested that the 
Prison Officers' Award in Clause 10 subparagraph (5) 
enables the Respondent to require officers to work 
through the meal break and if they do, be provided with 
a meal. The Respondent says that officers in Cell Blocks 
one to four on night shift are on guard duty and rejects 
the Union's definition of'on guard'. It was further said 
that the history was that prior to SURC when there were 
two officers in each cell block control room, officers 
chose to remain in the control room and eat their meals. 
It was neither unfair nor unreasonable to ask officers to 
eat their meals in control rooms as they had in the past 
at their own choice consumed their meals within the 
confines of the room. If it was fair then it was fair today. 
Two other factors which needed to be considered were 
that the meal break is paid and secondly the officer is 
supplied with a meal by the employer, two factors not 
common with meal breaks. It is not a question of the 
payment or entitlement, it was simply a question of 
where the break should be taken. 

Mr Flood then examined the Applicant's Exhibit 
Book C1 and made comments on the various 
documents contained therein. He then summarised the 
Respondent's case saying that the claim is basically for 
eight additional staff and submitted that on the basis of 
the argument and the evidence given, no case had been 
made for additional staff at Canning Vale on either 
afternoon or night shift other than to the extent 
suggested by the Respondent. There has been no 
specific evidence given as to why staff are required in 
particular areas. The evidence has merely gone to the 
fact that officers believe they are unsafe, not in fact that 
they are unsafe and that the current rostering, that is 81 
officers on the shift roster, was appropriate. The 
Respondent did recognise the staffing arrangements 
may need to be altered to meet at least part of the claims 
and this would be done if an agreement could be 
reached with the Union on the issues. Those 
arrangements would be that the Department believes 
that Cell Blocks one to five require one officer on night 
shift. It accepts that when a prisoner is in medical 
observation and needs observations less than half 
hourly, a second officer is required on Cell Block four 
on night shift. It accepts that there is a problem if 
officers are taken from cell blocks to supervise 
reception and recreation and would amend the 
afternoon shift roster to provide two additional officers 
using roster positions 80 and 81. It was stressed, that the 
current staffing arrangements are by agreement with 
the Union via the consultation process arising out of the 
38 hour week discussions and the second tier 
agreement. What it really boiled down to was that 
staffing needs to be based on what might reasonably be 
expected to occur and what resources are availble to 
handle other incidents should they occur 
simultaneously, that is, could they be handled safely 
with the current staff on duty. 

The meal relief claim was, according to the 
Respondent, another example where the Union was 
caught in a situation of its own making. Via the 38 hour 
week discussions the concept of officers working 
through meal breaks was developed, then per medium 
of the four per cent agreement, work practices further 
changed, all by consent. The location where officers are 
required to consume their meals is not unfair and 
unreasonable, because it is the same location where 
officers were happy to consume their meals in the past. 
Finally, should the Commission grant the claim it was 
the Respondent's submission that any costs incurred 
should become debitabie against the four per cent 
package which would then need to be re-negotiated. 

Evidence was then called from Mr J.C.R. Wall, who is 
the Chief Officer of the Staff Training College at 
Wooroloo. His evidence was directed to the contentions 
of the Respondent that the training provided by the 
Training College was adequate to prepare officers for 
most situations they might meet. He gave evidence of 
the training syllabus and the types of assessment 
undergone by probationary officers during the 12 week 
course. He described the philosophy of the course was 
not to accept the job as a mere turn-key but one 
involving additional responsibilities and challenges. 
He suggested that as far as risk is concerned, that it was 
present in any job but could be mitigated by proper 
training. He did not subscribe to the notion that the 
greater the number of officers, the safer the 
environment. 

The next witness was Mr R.A.F. Hutchinson, who is 
the Superintendent of Canning Vale Prison. Mr 
Hutchinson gave evidence that he had been in the 
Department since 1972 and had served in a broad range 
of the institutions. He explained in detail the layout of 
the Prison and gave his impressions of the environment 
in the various cell blocks. He categorised the type of 
prisoner who would be allocated to Cell Block five as 
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being a prisoner who created less risk. He described the 
operations of D-Wing of Cell Block four and its 
purpose. He told of his analysis of operations and the 
research that he has conducted into the administration 
which had resulted in the development of a new 
management plan for the Prison. His management 
team had presented a conceptual plan to the Executive 
Director and other senior officers seeking their 
endorsement to further explore the concept and that 
permission had been given. He outlined the concept 
and indicated that it was not fully developed but 
finalisation of the very complex area of rosters should 
occur within four to six weeks. Evidence was then given 
of the operation of the Canning Vale master rosters and 
examples were given. Particular attention was given to 
positions 80 and 81 of the roster and the value of the 
suggested changes was discussed. Mr Hutchinson 
indicated that he had recognised the pressures and that 
is why he had resolved the issue with Mr Bibby in the 
way that he did. 

The evidence he then gave concerning training 
throws some doubt on the submissions on behalf of the 
Respondent in that area. He said that when he took over 
at Canning Vale he identified 15 areas where training 
was required, and discovered that very little training 
had actually taken place. He had recognised the 
deficiency and taken action to correct it. He detailed the 
variious types of training and that he had put into 
practice since he had taken over the job. He responded 
to questions concerning the Prisons Act and his 
responsibilities to govern the institution given the 
matrix of external and internal rules, orders, local 
orders and memos by which the Prison was run. The 
purpose of the rules was for the stability and security of 
the Prison and the safety of staff. He confirmed that 
officers would not be held responsible for the actions as 
long as they had followed the standing orders, local 
orders and rules. He gave evidence concerning, what he 
believed to be. the sensitive periods during the day. 
Referring to Cell Block four when D-Wing is occupied 
he identified 2000 to 2300 hours as a particularly 
delicate time because it was. what he described as, the 
settling down period. He went on to describe the reasons 
why various changes to the roster suggested by the 
Respondent are appropriate. Mr Hutchinson then 
commented on the role of the prison officer and how it 
had changed since his career started. In short his view 
was the role had changed dramatically and had put 
more emphasis on other duties rather than a prison 
officer being just a turn-key. 

The next witness called was Mr W.F. Mair who is the 
Chief Officer Security at Canning Vale Prison. He gave 
evidence that he had been employed with the 
Department for 17 years and had worked in a number of 
prisons. He had relieved frequently as an Assistant 
Superintendent and had been a Superintendent on a 
relieving basis at the West Perth Work Release Centre 
and at Barton's Mill Prison. He described his role in the 
prison as being charge of security, which he defined as. 
the well being of the prison, security of the staff and the 
prison. He had been at Canning Vale prior to its 
opening in March 1981. In conjunction with Mr David 
Northcott he took part in the preparation of the initial 
standing and local orders. 

At the beginning of his evidence he gave an outline of 
the Commisison's inspections on 8 March 1989 
describing the path taken by the inspection party as the 
visiting area, reception area, medical centre, oval, 
gymnasium, then into Cell Block four, with particular 
attention to D-Wing. and then Cell Block five. He also 
advised that the Commission had viewed the 
changeover of shifts in company with the Senior 
Officer, who was the Officer-in-Charge of night shift. By 

submission of Exhibit F8. the daily routine of the prison 
as described in Prison Standing Order No. 1 was 
described. 

Mr Mair was aware of the staffing changes that had 
resulted from the SURC Report. His unequivocal 
opinion was that the prison was secure and that prison 
officers on afternoon and night shift at Canning Vale 
Prison were not placed at above-normal risk. He said he 
knew that from his own experience. He had worked 
afternoon shift and a form of night shift. He had spoken 
to officers and he had 17 years of experience upon 
which to base a reasonable assessment. He said that no 
prisoners had escaped from their cells after lock-up at 
Canning Vale Prison. 

He then went on to describe the general cell block 
layout after lock-up time, identifying the various 
barriers between the prison officer and each prisoner. 
He then, in detail, described the communication 
systems with reference to the pen alarm, the radio, 
normal Telecom telephone and the A-phone. He 
offered the opinion that he had no doubt that an officer 
had been placed at greater risk than normal on a 
number of occasions, but on no occasion was the risk 
above what was considered acceptable bounds. 

He then went on to outline the role of cell block 
officers between 2000 and 0700 hours, the necessity to 
respond to the unusual noises, random patrols and the 
muster checks. It was his opinion that the most critical 
time of the day for prison officers was at unlock and 
lock-up and that was the time when the manning was at 
its highest. He had no knowledge that a cell door had 
ever been opened by a single officer between 2000 and 
0700 hours. He advised of the resources available to a 
prison officer who had responded to an alert and 
emphasised that an officer is not obliged to open a cell if 
he is by himself — it is entirely a matter for his own 
decision, but if a cell door is opened at night then the 
Officer-in-Charge of the prison would be attending. 
The Officer-in-Charge may. at his discretion, summon 
other officers if the situation called for it. 

He gave further evidence concerning the difficulty of 
dealing with suicide attempts and establishing the 
seriousness of them. He then outlined the procedure 
when a prisoner is evaluated as having suicidal 
tendencies, the placing of the prisoner in medical 
observation cells and the type of watch which is then 
necessary. 

Turning to the question of meal breaks, he said that 
when there were two officers in cell blocks they either 
consumed their meals together in the conrol room or 
may have gone to a dining room, the matter was left up 
to them. He had never received any complaints at the 
time. 

Under cross-examination he dealt with the question 
of difficulties with communications and he recalled 
only two emergency situations in the eight years he had 
been at Canning Vale when there had been a call back 
in such circumstances. He repeated the answers given to 
Mr Flood concerning the safety and security of the 
prison against various circumstances posed to him by 
Mr Cloghan. He indicated that he did not agree that 
there were constant threats of action by prisoners and 
there had not been almost ongoing crisis as was 
suggested. 

Mr A.E. Halden was the next witness called by the 
Respondent. Mr Halden is the Superintendent of 
Fremantle Prison and was the first Superintendent at 
Canning Vale. He gave evidence concerning the 
principles of staffing at Canning Vale. It was set up on a 
staffing formula in the late 1970s when a 1:1 staffing 
ratio was considered to be appropriate. In between the 
time Canning Vale was planned and constructed, the 
economic situation changed significantly and therefore 
the attitude to Government changed in respect to 
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staffing of the institution. However, it was set up fairly 
close to a 1:1 ratio. The second principle was that there 
would be no miscellaneous officers for the fear that if 
there be staff cuts, then those positions which would be 
considered not essential would be cut. so the principle 
was that officers were given specific jobs. For example 
in relation to Cell Blocks one to four the staffing was to 
be a Senior Officer and four Officers on the principle 
that while prisoners were in the cell block it was 
considered prudent to have between three to five 
officers present. When prisoners moved out to work or 
recreation at least two of the staff would move out with 
them to supervise. He said that if Canning Vale was to be 
staffed from new then the original concept would not be 
used and the current philosophy would be applied. 

He gave evidence concerning the pattern of manning 
• of the four cell blocks at night time. He indicated that 
Cell Blocks one to two have an interconnecting 
courtyard as to Cell Blocks three and four. The proposal 
was that two officers would rove between those cell 
blocks. In addition the Department would install 
internal cameras in cell blocks and extend prisoners' 
personal alarms to the front gate so that the staff 
permanently on the gate knew that there was a response 
required. There was other security hardware to be 
installed as well. However, the Union Branch took the 
position that one officer in each cell block would be a lot 
less vulnerable than two by two rovers. This amazed Mr 
Halden, but he went along with it because that was what 
the Branch wanted even though he was satisfied with 
the two by two arrangement which would have worked 
quite adequately when supported by the additional 
alarms and protection devices. He suggested that the 
key to the staff structure after SURC lies in the request 
by the Executive Director that each Superintendent be 
able to make a statement that they were satisfied with 
the security of the institution. He made such a statement 
that it was safe within acceptable limits of what one 
could expect a prison officer's working conditions 
should be. 

He then went on to give evidence concerning Cell 
Block five and the estimates that he had put in for 
staffing of the block. In his staffing plan he envisaged a 
Senior Officer, Day Shift and three Officers; one Senior 
Officer, Afternoon Shift and three Officers; and two 
Officers on night shift. The two Officers on night shift 
were based on the then existing manning in the other 
cell blocks. He had argued to retain two officers in Cell 
Block five on night shift on the basis of isolation. He 
had used the argument rather than have the staff in the 
cell block brought down to the same level as the Cell 
Blocks. He admitted that what he was trying to do was 
retain what staff he could, under close examination the 
argument might not be valid, but it had served a 
purpose. In fact Cell Block five never required the two 
officers. He reiterated his opinion that the night shift 
manning would have operated better with two officers 
roving between two cell blocks. 

As far as the consumption of meals on night shift is 
concerned, he was aware that prison officers, both night 
and afternoon shift, sometimes chose to eat in the 
control room and at other times in the lunchroom, but it 
was at their discretion. The only complaint that he had 
received about eating meals in the control room 
concerned taking of food at the end of the tables where 
officers might be under observation from prisoners; but 
there had been no other complaint raised. 

In cross-examination he answered a series of 
questions from Mr Cloghan concerning unit 
management in prisons. In response to a series of 
questions concerning surveillance equipment, he was 
quite unequivocal in saying that the Union Branch did 
not want it to be installed. He rejected the suggestion 
that the Union Branch had put the installation as a 
preferred alternative. The truth was the Executive 
A7Q131-12 

Director intended to go ahead and install the 
equipment, it was only when the Union Branch 
consistently stated it was an unnecessary expense that 

•he had changed his mind. 
As indicated earlier in these Reasons, the matter was 

called on for hearing on 11 May 1989 for the parties to 
respond to a request from the Commission for 
additional information concerning overtime. During 
those proceedings Mr Flood submitted that the 
statistical data indicated that during 1988 overtime was 
excessive for unplanned, uncontrolled but explainable 
reasons. The high peaks of overtime that had occurred 
in 1988 are no longer in evidence. Further, since the 
implementation of SURC at Canning Vale Prison there 
had not been an increase in overtime. In fact it can be 
seen in the data that there had been a reduction. On 
balance, the data showed a direct correlation between 
the number of officers working overtime and the total 
overtime hours worked within the pay period. From the 
information available for those pay periods, it could be 
seen that there is a reduction in the number of officers 
working overtime, therefore the conclusion should be 
drawn that there had been a reduction of total overtime 
worked. Finally, Mr Flood submitted that the 
information was irrelevant to the matter currently 
before the Commission. The debate concerns staffing 
on afternoon and night shift. The statistical data 
supplied refers to overtime for the whole prison and 
may go beyond that. The reasons that overtime had to 
be worked in Canning Vale Prison arose from 
circumstances external to the prison itself and had 
nothing to do with either manning or the location of 
meal breaks. 

In his submissions, Mr Cloghan reminded the 
Commission that the application goes to the question of 
whether there are sufficient officers on afternoon and 
night shift. If there is an incorrect staffing formula, that 
exacerbates the problems of already overloaded officers 
on afternoon shift, in particular, but also on night shifts. 
Therefore, as far as the Union was concerned, the 
excessive overtime which is disclosed by the data, is 
being worked unnecessarily and that is a product of an 
incorrect staffing formula. It is quite clear from the 
figures submitted to the Commission that for almost 
three years officers have constantly had to work up to 
two additional shifts in each pay period. That was 
excessive and should be avoided because it cannot help 
but have an effect upon the mental and physical well- 
being of prison officers. Quite clearly there is a link 
between the physical and mental well-being of officers 
and the effective discharge of their duties, that impacts 
upon the safety of those officers, the security of the 
prison and ultimately the security of the community. It 
was Mr Cloghan's contention that the figures presented 
confirm without doubt that the contentions of the 
Union are correct. 

In the preceding pages of these Reasons I have 
traversed in some detail the submissions and evidence 
of the parties. However there was other data presented, 
and although I have not recited it, I have considered it, 
particularly the bibliography of papers which was 
presented by Mr Cloghan. All of these issues go into the 
mix of information from which I must draw 
conclusions for the purposes of this adjudication. 

What is clear, is that the industry is very complex and 
the issues are often inter-related. Mr Cloghan conceded 
this and there is further support from another 
authoritative source. I refer to the writing of Mr Justice 
Muirhead in Chapter 7 of his Interim Report of the 
Royal Commission into Aboriginal Deaths in Custody 
where he opines that — 

The modern administration of prisons is a 
complex and difficult task ... the consistent 
attainment of this guideline in places where 
security becomes the paramount consideration. 
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where industrial problems are sensitive and the 
maintenance of discipline is difficult for many 
reasons (including drug use) is not easy but it is a 
necessary goal. 

(Interim Report of the Royal Commission 
into Aboriginal Deaths in Custody p. 36.) 

I accept that the administration of prisons and in 
particular manning, is subject to a complicated matrix 
of influences which involve personal practice, policy of 
governments, expectations of the community, exposure 
of the industry to public scrutiny, and the availability of 
funds, to mention but a few. I will return to this theme 
later, but first I must give attention to the matters of 
jurisdiction which were raised by the Respondent as it is 
important to establish whether or not the Commission 
can give the relief sought in this case. 

As far as the dicta is concerned, the decision of the 
Commission in Court Session in No. 758 of 1986, 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others v. Robe River Iron 
Associates. 30 October 1986 (67 WAIG 2 at 24) is to the 
point. I was a member of the Commission in Court 
Session and had the task of reviewing the substratum of 
case law concerning managerial prerogative. The 
writing I then made appears on page 24 of Volume 67 of 
the Industrial Gazette and I adopt it for the purpose of 
this Decision. The consistent thread of the dicta is that 
Industrial Tribunals usally adopt the attitude that in the 
absence of evidence tha the empoyer is abusing his 
powers by acting harshly, oppressively or unjustly, they 
will not interfere with his common law right to manage 
his business. The status of the employer must be given 
full recognition and the issues must, if possible, be 
settled, in a manner consistent with the employer's view 
about the efficiency of management. If a worker is asked 
to perform unsafe or harsh or oppressive work, then 
there are grounds for the Commission to interfere. I 
have borne these concepts in mind as I have examined 
the data presented in this case and the findings I make 
hereafter are consonant with the commands of the 
dicta. 

First, though. I record my impression of the history of 
the issues before me. It appears that in 1981 when the 
initial manning of Canning Vale was being planned 
that it was predicated on a staffing philosophy which is 
quite different to that which applies now because it was 
based on almost a 1:1 ratio of prison officers to 
prisoners. That is not to say that in the original manning 
of Canning Vale that the philosophy was applied rigidly 
but. nevertheless, that was the basic thrust. However, 
policy changed through decisions emanating from the 
Premier's Economic Statement in June 1986 in which 
the government decided, as a matter of policy, that it 
would reduce the public service in general by three per 
cent. Apparently the Department of Corrective Services 
executed this command with some dedication and was 
able to achieve the desired reductions in manning. The 
reductions emanated from a combination of events, 
starting with a report by Mr N.F. Dufty and then the 
SURC Report which suggested major changes to the 
method of operations in prisons and. by consequence, 
to the manning at Canning Vale. 

The parties disagreed as to whether the 
implementation of the SURC Report was by consent or 
not. The Respondent says that by its actions the Union 
must be seen to have agreed to the SURC Report 
because it was the basis for what was later the 
Restructuring and Efficiency increase of four per cent. 
The Union accepted the four per cent therefore, ipso 
facto, it accepted the SURC Report. However, the Union 
strongly argues that is incorrect, it never accepted the 
SURC Report. According to them they were unwilling 
participants in the reductions, but accepted them for the 
greater good of the prison service. I think the latter view 
is the correct one and it cannot be said, as the 

Respondent alleges, that the Union was once a willing 
participant and has now, for some reason, changed its 
opinion. However in the final analysis, little turns on 
that point, but because of the emphasis given to it by the 
parties I thought it appropriate that I express a view. 

The Union claim is for an increase of four men on 
each of afternoon and night shifts. In addition there is 
the claim that prison officers who work alone in the cell 
blocks during the night shift should be allowed to have 
'time out". If the claim was granted, time out could occur 
as part of the arrangements between the two officers 
who would then be on night shift but if the claim is 
refused then the issue would need to be further 
considered. 

It is clear to me that the way that manning levels on 
afternoon and night shift are very much the product of 
discussions between the parties which went along with 
the implementation of the down manning from the 
SURC Report. I accept the evidence of Mr Halden that 
the agreement to work Cell Blocks one to four on a four 
by one manning basis was at the request of the Union. I 
also accept his evidence that the option was not the one 
most favoured by him and that it was open to the Union 
to accept his suggestion of two by two crews roving 
between Cell Blocks one and two. three and four and 
that if that had happened there would have been 
additional surveillance equipment installed to mitigate 
the problems raised by the Branch. I cannot ascertain 
from the data before me why the Branch did not accept 
the proposition and I must draw the conclusion that it 
was not favoured by them for reasons which are known 
to the Branch alone. 

A similar conclusion arises from the early lock-up. It 
appears to be a product of discussions which it brought 
with it some advantages with the overlap of three hours 
with the later start of part of the afternoon shift. That 
seemed to free up officers during an important period 
during recreation, but it did not achieve another of its 
aims, that is to provide training. It is clear that the 
Department has failed in its promise to provide in- 
service training at Canning Vale. It has done so because 
there was a necessity to provide additional manning for 
other duties during the lock-up period, that necessity 
arising because of the general diminution of the man 
power available. However, with specific reference to 
afternoon shift it seems to me that the arrangement 
made between the parties for the use of roster numbers 
80 and 81 is a sensible-one. I accept that the agreement 
made between the parties and detailed in Exhibit C1 
(69-70) is workable and provides a solution to a number 
of the afternoon shift problems. I cannot see from my 
own inspections and from the arguments put that on the 
criteria that I must bring to bear upon this judgment 
there are grounds to increase manning on afternoon 
shift to the levels in the claim. There are, however, other 
issues to be determined and I turn now to additional 
manning on night shift. There is a difference between 
the manning of Cell Blocks one to four and Cell Block 
five. Cell Block five has two officers on night shift and 
on the basis of what I have seen and what has been put 
to me there does not appear to be a sensible reason for 
that, as indeed there may not really be a sensible reason 
why Cell Block five had two officers in the first place. 
The evidence of Superintendent Halden is instructive 
in this regard. He admitted during Examination-in- 
Chief and under cross-examination that he sought the 
retention of the additional officer in Cell Block five on 
the grounds of isolation of the cell block but that was not 
a real reason, his motivation was to maintain the 
highest number of prison officers that he could in his 
Prison. I accept that as the real reason for the additional 
manning of Cell Block five and not for the reason of 
isolation or the other factors which were said to 
contribute to the unique nature of Cell Block five. 
Concerning the other cell blocks, first of all in Cell 



Block four, it is apparent that D-Wing creates particular 
problems which do not occur in any other cell blocks. 
There is a requirement for specific attention to 
prisoners when they are in the observation cells, not so 
much when they are there for punishment or protection 
but when medical observation cells are in use. There is 
even a greater need for supervision if prisoners have 
been placed under observation because of an 
apprehension that they may be suicidal. Even if the 
placement is for other medical purposes there is still the 
necessity for there to be more inspection and 
supervision than is possible with the existing night shift 
manning in Cell Block four. 

Setting aside D-Wing of Cell Block four and 
considering the Prison on night shift in a general sense I 
have listened carefully to the evidence concerning 
safety. 1 have read the standard operating procedures 
and the management files of the cell blocks. I have 
observed prison officers at work during night shift, from 
both the point of view of the prison officer and the 
Officer-in-Charge. The evidence of Prison Officer 
Houston would point to a genuine concern of lack of 
safety in the circumstances. That concern is based on 
the premise that there may be an incident which occurs 
concurrent with other events so that there would not be 
enough staff available to be deployed simultaneously. 
Against that evidence there is the evidence of the three 
Superintendents. The Superintendents, drawing on 
their large number of years experience, all concluded 
that the Prison was safe to the extent that the risk was 
acceptable during the periods of night operation. Their 
evidence is additionally compelling because they are 
not Head Office Managers whose activity may be 
described as more bureaucratic than operational. They 
are all people who are on the ground in the Prison, 
subject to the same dangers and exposure as any prison 
officer. They understand and accept that the 
occupation carries with it additional risk to many other 
occupations, but it also has a degree of training and 
selection which mitigates that danger. For these reasons 
I am more inclined to accept the evidence of the 
Respondent's witnesses and I conclude the case of lack 
of safety is not made out and the Commission would 
therefore have no ground to interfere with the 
prerogative of the Respondent to determine manning 
levels on that basis. 

The next issue to be considered covers the general 
area of health and therefore the question of whether it is 
harsh or unreasonable to expect persons to work in the 
circumstances requested of them. The information 
presented concerning the amount of overtime being 
worked and the other issues covered in that data is 
extremely useful. The data covered the rostered 
shortage, the operation of the Metropolitan Security 
Unit, the amount of sick leave, escorts, hospital guards 
and administration. It is clear that from the graphical 
information and tabular data that there has been, since 
1986, what can only be described as a large amount of 
overtime worked, so much so that during 1988 there 
were two shifts of overtime worked by every officer in 
each pay period. Even though the information indicates 
a recent diminution of the amount of overtime being 
worked, as indeed it indicates that there are a range of 
reasons why the overtime was necessary, there is no 
empirical data concerning the cumulative effect of this 
upon each prison officer. Without doubt it is a fair 
conclusion that the incidence of overtime is indicative 
of workers having to remain on duty for periods which 
can only be described as abnormal. The question is. 
whether this can be remedied by an increase in 
manning. As I have said previously in my analysis, 
there is a matrix of reasons and inter-relating influences 
which are at work in the prison system. It is impossible 
for me to say that an increase in manning alone would 

solve those problems and therefore it is my view they 
need to be solved in a different manner and my Order 
will direct itself to that end. 

Another issue which needs to be considered when 
applying the dicta concerning manning, is whether 
what is being asked of the worker by the employer could 
be seen to be harsh or unreasonable. Such an issue 
arises in the question of meal relief. Approaching the 
problem from the viewpoint that there is one officer on 
night shift, again because of the evidence I have heard 
and my own inspections, I have reached the conclusion 
that it is unreasonable to expect an officer to remain 
within the control room and environs of the cell block 
for the whole of the period of his shift without being able 
to take time out. The ability to take time out is not a 
privilege in my view, it is an entitlement which ought to 
be extended to prison officers who are working night 
shift in the type of circumstances I have observed at 
Canning Vale. Whether that time out coincides with the 
taking of a meal is a matterwhich theCommission need 
not concern itself. The important thing is, that a worker 
be able to get relief from the environs of the cell block 
and be able to go to another place, be it a dining room or 
not. It is for this reason that I find that there should be a 
break, not for the reasons advanced by the Union, as 
they are not of themselves, compelling. There is no need 
for any finding to be made concerning the award 
provisions, however the issue of when a person is 'on 
guard' or not has been raised and I should make 
comment. It is quite clear to me that the award was 
meant to be read in the way suggested by the witness, Mr 
Gordon Fowler. To read the document in the way 
suggested by the Respondent, may well be right as a 
matter of interpretation, but it would be taking unfair 
advantage of an amendment made to the award to 
secure the 38 hour week arrangements, which was 
patently not for the purpose of changing an 
understanding that 'on guard' meant in a gun tower or 
observation post. It is clear that any prison officer 
during any part of the day or night can be said to be 'on 
guard' and the meaning suggested by the Respondent is, 
against that background, nonsense. 

I consolidate my decision as follows. Firstly, all cell 
blocks, including Cell Block five, should have one 
officer on night shift. Secondly, the officer released 
from Cell Block five should become a rover with the 
prime purpose of providing relief for cell block prison 
officers to obtain time out of their cell blocks, that time 
out to be taken at a time agreed with the Officer-in- 
Charge of the Prison. Thirdly, when D-Wing of Cell 
Block four is in use and medical observation is required 
an additional officer should be on duty. Fourth, 
concerning afternoon shift, the agreement detailed in 
Exhibit C1 (69-70) on the utilisation of extra roster 
positions 80 and 81 should be put into effect. Finally, all 
of these things should happen pending the results of an 
enquiry into manning at the Prison. The enquiry is to be 
conducted by a Taskforce, which should be constituted 
with Terms of Reference which would deal with matters 
arising under the Structural Efficiency Principle 
including, inter alia, the staffing formula and the total 
number of prison officers on establishment. It should 
be clear that I mean that the Union should have a 
genuine input into what should be the total number of 
staff involved at the Prison and not merely involved in 
the deployment of officers against a ceiling laid down. 
That is not to say that the prison officers would have a 
veto over the right of the Department to establish 
manning. If at the end of the taskforce enquiry there is a 
dispute concerning absolute manning levels, that 
dispute is capable of resolution in this Commission 
against the dicta which I have described above. 

Finally I wish to record my appreciation for the 
assistance and application to duty of the Advocates 
involved in this case and for the frank and helpful 



assistance of all of the witnesses involved in the 
proceedings. The decision of the Commission will now 
issue in the form of Minutes. The parties can speak to 
the Minutes at a date and time to be fixed. 

Appearances: Mr D.J. Cloghan on behalf of the 
Applicant. 

Mr J.F. Flood on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred. 

Western Australian Prison Officers' 
Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR137 of 1989. 
GAOL OFFICERS' AWARD No. 12 of 1968. 

Prison Officers Corrective Services 
COMMISSIONER J.F. GREGOR. 

20th day of June 1989. 

Supplementary Reasons for Decision. 
On 13 June 1989 I issued my Reasons for Decision in 
this matter. Since that time I have had cause for further 
reflection upon those Reasons. 

I draw the parties' attention particularly to the last 
paragraph on page 35 where I write:— 

As to the general claim. I cannot see from my 
own inspections and from the arguments put that 
there are grounds to increase manning against the 
criteria that I must bring to bear upon this 
judgment; there are however subsidiary issues to be 
determined and I turn now to additional manning 
on night shift. 

The sentence is poorly constructed and could lead to 
the conclusion that the Commission finds against the 
whole of the claim. That was not my intention, the 
writing should be taken to refer only to the problems 
involving afternoon shift. 

I next draw the parties' attention to the second 
paragraph commencing on page 37 where I address the 
general area of health. On further consideration I find 
that the words may understate the concern I have 
arising from my finding that the periods for which 
officers are required to remain on duty 'can only be 
described as abnormal". I observed that it was 
impossible to say that an increase in manning alone 
would solve the problems and they therefore needed to 
be solved in a different way. hence my Order for the 
formation of the taskforce. I now give greater emphasis 
to my concern about manning levels at Canning Vale by 
indicating that theprimafacie evidence is that the cuts in 
manning levels of shift officers, commencing with the 
three per cent reduction and then the SURC Report, 
have substantially undermanned the Prison. The 
information presented by Mr Hay supports that 
finding. However. I am aware, and the parties admit, 
that there are various factors, reasons and influences at 
work within the prison system and it was my wish that 
the parties be able to meet in a forum of some equality to 
debate the difficulties and sort out between them the 
correct level of manning. 

The balance of my Order is purely to maintain the 
working conditions of officers on afternoon and night 
shift at as reasonable a level as possible in the interim 
pending the outcome of the parties' deliberations in the 
taskforce. My intentions in that respect should be made 
clear because of the limited life that I have put upon the 
Order. 

Following Speaking to the Minutes held on 23 June 
1989 page 35 of the Reasons for Decision issued on 13 
June 1989 were amended to more properly reflect the 
Commission's intention. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred. 

Western Australian Prison Officers' 
Union of Workers 

and 
Hon Minister for Corrective Services. 

No. CR137 of 1989. 
Prison Officers Corrective Services 

COMMISSIONER J.F. GREGOR. 
22nd day of June 1989. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
hereby declares and orders — 

(1) That Cell Blocks one to five at the Canning 
Vale Prison shall be manned by one officer 
during night shift. 

(2) That in addition to the manning of each cell 
block during night shift there be one 
additional officer to provide for relief of cell 
block officers to have time out during the shift 
at a time arranged between them and the 
officer in charge. 

(3) That when D-Wing of Cell Block four at 
Canning Vale Prison is in use and medical 
observation is required an additional officer 
shall be on shift and located in Cell Block 
four. 

(4) That the manning at Canning Vale Prison on 
afternoon shift shall be adjusted so to include 
the extra roster positions 80 and 81 as 
described in Exhibit C1 (69-70). 

(5) That a taskforce be constituted which should 
deal with matters arising under the Structural 
Efficiency Principle including, inter alia, the 
staffing formula and the total number of 
prison officers on establishment at Canning 
Vale Prison. 

(6) A liberty to apply be reserved to the Union 
concerning the terms of reference of the 
taskforce described in Part (5) hereof. 

(7) This Order shall have force and effect from the 
date hereof for a period of six months. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(9).—Unfair Dismissal. 

The Shop. Distributive and Allied Employees' 
Association of Western Australia 

and 
Melonglow Pty Ltd trading as Farmer Jacks. 

No. CR221 of 1989. 
SHOP AND WAREHOUSE (WHOLESALE 

AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

Shop Assistant 2IC Retail 
COMMISSIONER O.K. SALMON. 

26th day of May 1989. 

Unfair dismissal — lack of warning — taking of sick 
leave — 2IC position involved trial — inadequate 
for task — dismissal not unfair — case 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: There are two elements in the 
Applicant's proposition that there has been an unfair 
dismissal. The first, in substance, is there was a lack of 
warning and the second is that the real reason for the 
dismissal is that Miss Steel took sick leave, as she was 
entitled to do, on two days and that element implies 
some element of punishment by the Respondent. 

It is really not necessary for me to say that the onus in 
this case lies upon the Applicant. As to the second 
element in the Applicant's proposition, no case at all 
has been made out. I say that having considered the 
possible implications of all of the evidence I heard from 
the two witnesses called for the Respondent. 

On the first element of the argument there is the 
testimony of the two witnesses called for the 
Respondent on the central issue in answer, namely, that 
the position held by Miss Steel involved a trial and a 
definite result in the event of Miss Steel showing that 
she was inadequate for the task. At first I thought this a 
somewhat strange arrangement but upon reflection I 
accept that Miss Fagin acted reasonably and with a 
credible objective in convincing Mr White that that 
position should be offered on those terms. 

Having considered that evidence I am satisfied that 
Miss Steel was not able to perform the task of 2IC at the 
front end as required and that her shortcomings in that 
respect were probably due to difficulties in her private 
life that were carried over into her work. 

It is not a rule that a warning is necessary in every case 
of dismissal to ensure that unfairness does not result. 
Whether a warning should have been given is a matter 
to be determined in the circumstances. However, in the 
present case I think that sufficient was said to Miss Steel 
by Miss Fagin as would reasonably have alerted her to 
the possibility of losing her job. 

My decision in this case is that the dismissal was not 
unfair and that the case should be dismissed. An Order 
will be made accordingly. 

Appearances: Mr S. McClean on behalf of the 
Applicant. 

Mrs P.E. Bentley on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(9).—Unfair Dismissal. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
Melonglow Pty Ltd trading as Farmer Jacks. 

No. CR221 of 1989. 
SHOP AND WAREHOUSE (WHOLESALE AND 

RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

Shop Assistant 2IC Retail 
COMMISSIONER O.K. SALMON. 

26th day of May 1989. 

Order. 
HAVING heard Mr S. McClean on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) Perth. 

No. CR128 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD 1987. 

Mines and Ports Iron Ore Mining 
Operation Maintenance 

COMMISSIONER S.A. KENNEDY. 
14th day of April 1989. 

Contract of employment — award terms — work within 
competence — training — restructuring principle 
— consideration of the facts. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979. The reference of the matter in dispute is as 
follows: 

Hamersley Iron Pty Limited ('the Company') 
and the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth ('the 
Union') are in dispute over work involving the 
gasing of air conditioners. 

The Company claims that a resolution passed by 
the Union has the effect of imposing a work ban. 
The resolution is as follows:— 

The ETU Seven Mile will only maintain 
electrical components of all refrigeration 
equipment in the Seven Mile area, until 



2230 W 

further discussion and agreement has been 
reached between the Company and the 
Union. 

The Company claims that the employees 
concerned who are electricians are competent to do 
the work involved, have done the appropriate 
courses for the particular work involved so far as 
the air conditioning system utilised is concerned 
and have been performing the work in question 
since March 1988 and that the Union's resolution is 
an attempt to ban work which the Company is 
entitled to expect will be performed and 
specifically pursuant to the Iron Ore Production 
and Processing (Hamersley Iron Pty Limited) 
Award 1987. 

It seeks a declaration from the Commission to 
that effect. 

The Union denies that it has imposed a work 
ban. It claims that the Company is endeavouring to 
introduce a major and substantial change to the 
broad function sheets by directing employees 
qualified as electricians to do work (gasing of 
airconditioners) which is not within the syllabus of 
that trade and which is within the syllabus of the 
refrigeration mechanic's trade. Thus, according to 
the Union, the Company is acting outside the said 
Award and it opposes any declaration of the 
Commission in the terms sought by the 
Company. 

The employees concerned are classified as Mine and 
Port Operations Maintenance Employees Level 2 
under the provisions of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1987. 
This classification is defined in Clause 8.—Definitions 
of the Award as meaning — 

... an employee classified as such who is then 
employed on a major and substantial basis to 
regularly carry out general and specific duties 
within the competence of that employee including 
lesser paid duties and who is a duly qualified 
electrical or mechanical tradesperson who. as an 
experienced and proficient tradesperson. applies 
skills, knowledge, experience and trade practice to 
a higher level than that required of a Level 3 
tradesperson and who is competent to work 
without direct supervision, and in addition — 

(a) is competent to maintain all vehicles, or 
any equipment and plant, in addition, 
demonstrates proficiency in any two of 
the following areas from hydraulics 
diagnostics, pneumatics, automotive 
electrics, air conditioning service, 
welding, auto electrical and refrigeration; 
or 

(b) is competent to maintain specialised 
electrical equipment including PLCs. 
level transducers, loadcell systems and 
metal detectors; and/or 

(c) is competent in faultfinding procedures 
and techniques, repair and specialised 
maintenance;— 

(i) of mechanical ore handling 
equipment at Port or Mine 
locations; or 

(ii) in Rail Signals; and/or 
(d) (i) possesses competence in MIG and 

TIG welding and is the holder of a 
Welding Certificate No. 3E; or 

(ii) has passed a practical test to the 
satisfaction of the company in 
demonstration of equivalent 
competence. 

The employees work in the Company's Dampier 
operations. 

The background is relevant to an understanding of 
the issue between the parties. In September 1987 the 
parties agreed on the terms and conditions of a new 
award, the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987. By any 
measure with the award it superseded (No. A15 of 1985). 
the 1987 document is radical. 

One of the most outstanding differences in the Award 
is the broadbanding of a large number of 
classifications. This involved a reduction from 28 wage 
levels (covering some 180 designations) to 13 wage 
levels (covering some 10 designations with a number of 
levels in each). One result is that classification 
nomenclature which had traditionally denoted 
employees who have a particular trade qualification 
(such as. fitter or boilermaker or plumber) did not 
appear in the new Award. Instead those employees who 
possessed such qualifications were variously classified 
in the levels within the new. broadbanded 
classifications; the nomenclature of which now serves 
largely to establish the location of the work and its 
broad end. That is not to say that the trades are not 
recognised at all in the Award. They are, though they are 
not specified. Clause 8.—Definitions includes 
definitions of the various levels within the 
classifications. Thus of the nine levels of Mine and Port 
Operations Maintenance Employees, with the highest 
rate being paid to Level 1. it is at Level 3 that the 
definition includes a trade qualification.The definition 
is as follows: 

Mine and Port Operations Maintenance 
Employee — Level 3 means an employee classified 
as such who is then employed on a major and 
substantial basis to regularly carry out general and 
specific duties within the competence of that 
employee including lesser paid duties and who 
is:— 

(a) a duly qualified electrical or mechanical 
tradesperson who is competent in all 
facets of the particular trade syllabus of 
training and is utilised on the broad range 
of trade work; or 

(b) is the holder of a current unrestricted 
crane operator's certificate and 
associated licences and is utilised on an 
unrestricted range of equipment under 
that certificate and licence. 

The higher Level 2 definition has already been cited 
and a comparison makes clear that Level 3 is effectively 
the base of the qualified tradesperson range so far as the 
maintenance work at the mine and port operations is 
concerned. 

According to the parties, via the Explanatory Notes of 
the Award, each classification entails substantive or 
primary job functions which are readily identifiable 
and an employee, once classified, would be expected to 
carry out the substantive job functions on a major and 
substantial basis. However, he or she might be required 
to perform other or "incidental work". This, according 
to the parties as expressed in (7) of the Explanatory 
Notes. 

is intended to mean the doing of the work which, 
of itself, is not the primary or substantive job role of 
that classified position but, on a commonsense and 
practical basis, is reasonable for that employee to 
be expected to carry out. 

Work incidental to the substantive job role may 
be expected to occur as a natural extension of that 
substantive function or it may also be other work 
which is not so connected to the substantive role 
but arises on a random or casual basis and still 
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comfortably fits with that employee being sensibly 
able to be expected to then do that incidental 
work. 

One of the other very significant changes 
implemented in this Award was an attack on traditional 
organisational and territorial demarcation of work. The 
eight unions party to the Award and the Company 
clearly agreed that there were advantages to both sides 
in this approach. For the Company there were 
significant gains to be had in greater flexibility in the 
use of labour and thereby more effective use of all 
resources in production. Obviously there was the 
inducement of monetary returns for employees in the 
form of the four per cent Second Tier and 
Superannuation payment increases but there were 
broader concerns too. These included the prospect that 
greater efficiency overall would mean more security in 
employment. There was also the prospect of greater job 
satisfaction and of more and varied prospects for 
advance. All of these objectives are recorded in the 
proceedings for the ratification of the new Award. 

Thus it was in the context of a mutually recognised 
need for change and the prospect for advantage that the 
new Award was struck. And this rationale is actually 
specified in the Award. For instance subclause (l)(b) of 
Clause 32.—Wages states — 

The objective is to provide a trained, flexible and 
efficient workforce to reasonably and effectively 
meet the Company's operational and maintenance 
needs whilst providing employees with work and a 
work environment which is satisfying to the 
employee and the Company, and which facilitates 
optimal utilisation of trade or other job skills 
possessed by employees by elimination of 
demarcation issues based on inter-classification 
rivalries, organisational barriers or territorial 
restrictions, 

and in (7) of the Explanatory Notes — 
Flexibility and Efficiency: Within the 

negotiation of this Award, the Company has been 
willing to increase the levels of wages payable to its 
employees subject to the removal of restrictions 
(under former awards or historical practices) . 
which have been a negative influence on the 
optimal utilisation by the Company of the skills 
and expertise of its workforce. 

The broadbanding and restructuring of the 
classifications of employees and wage rates 
payable, together with the new job role definitions, 
provide detailed expression of the changes now to 
be implemented and from which improved 
efficiency will be achieved through practical 
flexibility in utilisation of all employees. 

So the parties express accord on objectives. They 
express accord on the end of the strict territorial and 
historical demarcation lines. They dispose of the 
traditional terminology for tradesperson 
classifications. They substitute broader based 
terminology for those classifications. They identify core 
or key elements in each classification but do not limit 
the work to these. They add a provision that 
"incidental" work may be done in addition to the key 
elements of the classification on the basis of an incident 
to the major and substantive work or "random" or 
"casual" work. There are some tests to be applied. The 
prerequisite tests are competency and, if relevant, 
meeting statutory requirements so far as licensing is 
concerned. 

Thus this dispute is in the context of an Award which 
is the agreed expression of respective rights and 
responsibilities: an Award which may be described as a 
radical departure from the past and which is focused on 
objectives which the parties at the proceedings for its 
endorsement clearly acknowledged would require 

changes in attitude and approach on all sides. In 
essence it was acknowledged then, and since by the 
Company in particular (68 WAIG 2230), that the change 
would not be effected immediately on its ratification, 
but by evolution having regard for the processes of 
educating management and employees on the 
processes and good industrial relations. 

There are two questions for the Commission in this 
dispute. First, what are the respective rights? Second, in 
the event of any exercise of rights, is there any warrant 
for the Commission to intervene? It should be noted 
that nearly all of what is before the Commission is by 
way of submissions with most of these, so far as they go 
to the facts, being uncontested. The only witness was 
one Mr Peter Lorantas. He is a supervisor in the 
locomotive preparation site and was called by the 
Company. His evidence largely went to the content, 
duration and relevance of two courses in maintenance 
of air conditioners which had been variously conducted 
in 1988 and attended by the employees in question. I 
accept that evidence. 

The dispute is limited to Dampier. The specific 
background is as follows. 

Based at the Seven Mile operation there are 10 
employees who have the trade skill or qualification of 
electrical mechanic. Five work in the rolling stock 
maintenance area. Five work in the locomotive 
preparation area. A five panel three shift roster applies 
to them. Two refrigeration mechanics are currently 
employed. They work only day shifts. The Union says 
that this situation reflects the Company's policy of 
attrition so that from a 1988 situation where seven 
refrigeration mechanics were in the Company's 
employment, the number has declined to the current 
two, with an alteration in the shift system as a 
consequence. The Union also says that a further 
consequence was that electrical fitters were increasingly 
directed to carry out the gasing of air conditioners; work 
which had always been done by other tradespersons 
between 1966 and the advent of the 1987 Award. It is 
acknowledged by the Union that members qualified as 
electrical mechanic have been doing the work of gasing 
■air conditioners. It appears that that has been the case 
since approximately March 1988. 

Between 28 March 1988 and 20 May 1988, a 32 hour 
course in the maintenance of the air conditioners used 
in the rail operations, including the process of gasing, 
was attended by the employees in question. The course 
was initiated by the Company but was provided by a 
College of Technical and Further Education. Another 
course was initiated by the Company in September. It 
was provided by Sigma, the manufacturers of the air 
conditioning units. The employees with electrical fitter 
qualifications attended these courses. 

A more recent development was the Company's 
action in offering employees with trade qualifications 
in refrigeration mechanics apprenticeships in the 
electrical fitting trade. According to the Union this 
meant that not only were those with electrical fitting 
qualifications carrying out the work of gasing of air 
conditioners on a more than incidental or random 
basis, the corollary of the Company's action was that 
they would be directed to do the work while those with 
the specific trades qualifications in that area were off 
acquiring the full electrical fitter trade qualifications. 

The respective submissions are canvassed in the 
following. 

The Company says the work of gasing the air 
conditioners is within the competence of the employees 
who have the qualification of electrical fitter and 
particularly so with the completion of the courses 
ensuring familiarity with the particular air 
conditioning units. Further, the employees in question 
have been carrying out the work in question over many 
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months. It points to the Award and what it says is the 
cornerstone — that the Company has the right to direct 
employees to do any work within their competence 
subject only to safety and statutory obligations. It denies 
there is any attempt to deskill any trade. It denies that 
the Company has embarked on a recruitment policy 
which would see the end of trades which the Company 
sees as of minor value to its operations and it claims that 
the Union, by its action, is seeking to reinstitute the 
traditional demarcation barriers. 

In particular the Company denied that the terms of 
an internal Company memorandum dated 7 June 1988 
which, inter alia, states that 

... The Organisation Division has recently and is 
currently recruiting maintenance personnel at 
Level 3 who need to possess base trade 
qualifications of Refrigeration Mechanic and 
Auto Electrician. It appears to me that it will be 
more difficult to advance these people to Level 2 
than. say. base electrical or mechanical 
tradespeople and I suggest that we should now be 
seeking to recruit people who will be capable of 
being advanced to Level 2 rapidly after having 
been assessed as possessing Level 2 skills after 
engagement... 

The elimination of these specialist trade groups 
will also make it more difficult for unions to 
reimpose demarcation barriers should they at 
some future time seek to do so. 

(Exhibit C4.) 

The Commission was told that this memorandum 
was in the nature of suggestions to senior management, 
which suggestions were not taken up or implemented. 
To support this the attention of the Commission was 
drawn to a number of newspaper advertisments of job 
vacancies for trades persons placed by the Company 
over the period from May 1988 to February 1989 
(Exhibit C5). However I do note that none of these 
advertisements are for positions on the Dampier site. 

The Union's submission can be summarised in the 
following way— 

In its opinion the dispute is one which is, can and 
should be sorted out with the Company by approaching 
it on a commonsense basis and not by asserting what it 
says are "legalistic" Award rights. It recognised that the 
Award was a watershed in relations between the Unions 
and the Company party to it. It denies emphatically that 
it is attempting to turn the clock back to re-establish the 
old demarcation barriers. It asserts that it is committed 
to the processes of change implemented then and to a 
further review of the situation pursuant to the current 
Wage Fixing Principle. 

However, the Union submits that the Company's 
actions in this instance should lead the Commission to 
conclude first, that it has transgressed the Award in that 
its actions are designed to eliminate a trade and deskill 
work and second, that it is acting unreasonably. 

I have gone to considerable lengths to lay out the 
context of this dispute in the totality of the Award 
negotiations and changes in an endeavour to forestall 
any facile or superficial interpretations being imposed 
on the outcome of this matter. I say this too in the 
context of the reasons delivered in the most recent State 
Wage Case Decision (68 WAIG 2412). The thrust of 
those reasons was the need to encourage parties to 
awards in Western Australia to co-operate in reviewing 
them with a view to changes to achieve various ends 
where possible. One of those ends is flexibility. Another 
is career paths. Another is multiskilling. And there are 
others. 

The fact is that the parties to this Award have well and 
truly co-operated in setting down that path a long time 
ago and they have identified the framework for doing 
that as the 1987 Award. That Award is still in term. It is 
intact. 

There is absolutely no doubt that the 1987 Award 
disposed of the traditional demarcation lines drawn 
between trades. The Company has the right to direct an 
employee who is competent and who meets any 
statutory licensing requirements to carry out any work 
pursuant to his contract of employment I am satisfied 
that the employees in question are competent to carry 
out the work which is the subject of this dispute. 

But after very careful consideration of all the 
circumstances in this matter. I have concluded that the 
Company should not persist in directing the employees 
the subject of this dispute to do the work of gasing air 
conditioners to the degree it has. 

The reasons for this conclusion are as follows. It is 
clear that the old demarcation lines are gone. It is clear 
that no new demarcation lines, in that sense, were 
drawn in the Award. It is clear that it was intended to 
blur the distinction between classifications and. in 
practice, pursue that process as fully as was practical. 
But in this instance the consideration of what is 
practical should include the ramifications of it for those 
being directed to s.o work and especially in the light of 
the offer of apprenticeships the completion of which 
would clearly greatly advantage those employees and 
may well relatively disadvantage those who are in 
dispute with the Company, even within the Company's 
operations. It seems to me that in all the circumstances 
these are matters which should be on the agenda for the 
parties' restructuring discussions. 

The fundamental question in this dispute is not the 
respective rights at all. It is what, in all the 
circumstances is a reasonable degree to which the 
employees in question may be required to carry out 
gasing of air conditioners. The answer lies in what may 
be reasonably said to be "incidental". 

The parties are now directed to have discussions 
within seven days with a view to reaching agreement on 
the criteria to be applied in this instance to reflect that 
conclusion and to report to the Commission on the 
outcome of those discussions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) Perth. 

No.CR128of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of June 1989. 

Declaration. 
HAVING heard Mr A. Cameron on behalf of the 
Applicant and Mr J. Murie on behalf of the 
Respondent, now therefore I the undersigned pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby declare — 

1. That subject to the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) 
Award 1987 the provisions of the Award entitle 
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the applicant to direct its employees to do 
work within competence subject to statutory 
and licensing requirements. 

2. That insofar as Hamersley Iron Pty Limited 
directed employees' with qualifications in 
electrical fitting at its Dampier operations to 
do the work of gasing air conditioners when it 
had entered into apprenticeship agreements 
with other employees at its Dampier 
operations, in order for those employees to 
gain the trade qualification of electrical fitter 
when such employees are already qualified in 
the refrigeration mechanics trade, then such 
directions were unreasonable in the specific 
circumstances of this matter. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CORRECTIONS — 
CROTHALL HOSPITAL SERVICES (VVA) 

PTY LTD AWARD No. A3 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 
Section 40. — Award Variation 

Pursuant to Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Crothall Hospital Services (WA) Pty Ltd. 
No. 989 of 1988. 

Various Classifications Private Health 
Care 

COMMISSIONER J.A. NEGUS 
16th day of May 1989. 

Correcting-Order. 
WHEREAS an error in the drafting of the above Order, 
I hereby make the following correction. 

[L.S] (Sgd.) J.A. NEGUS, 
Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

numbers and title 2. Arrangement, add the numbers 
and title 2A. — State Wage Principles — September 
1988. 

2. Clause 2. — Arrangement: Immediately after 
Clause 2. — Arrangement of this award, add the 
following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes,until 1 July 1989, nottopursue any 
extra claims, award or overaward, except 
when consistent with the State Wage 
Principles. 

(2) Any employer on whom this award is binding 
shall not increase the rate of wage payable to 
an employee on 9 September 1988 or otherwise 
vary the conditions of employment applicable 
to an employee on that date so as to increase 
that employer's labour costs, except to the 
extent that any such increase has been 
authorised by the Commission after that 
date. 

3. Clause 32. — Wages: Delete this clause and insert 
in lieu thereof the following: 

32. — Wages. 
(1) The minimum total rate of wages payable 

under this award shall be as follows: 

Wage Rates Per Week 
Column A Column B Column C 

s s s 
Group 1 — Comprehends 
the following classes of 
work: 
Cleaner 
Domestic 
Gardener (other) 
Hotel Services Assistant 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Ward Assistant 
Dining Attendant 
Yard Attendant 
Maintenance Employer 
First year of employment 316.30 325.80 335.80 
Second year of employment 320.60 330.20 340.20 
Third year of employment 
and thereafter 324.40 334.10 344.10 

Group 2 — Comprehends 
the following classes of 
work: 
Gardener (only one employed) 
Head Gardener 
Orderly (handling patients) 
Machinist 
Washing Machine Hand 
First year of employment 
Second year of employment 
Third year of employment 
and thereafter 

Group 3 — Comprehends 
the following classes of 
work: 
Boiler Firing Orderly 
Machinist (who cuts and fits garments) 
Shaving Orderly 
Storeperson 
Theatre Orderly 
First year of employment 329.50 
Second year of employment 333.70 
Third year of employment 
and thereafter 337.60 

Group 4 — Drivers of Motor 
Vehicles: 
(a) (i) Under 1.2 tonnes 

capacity 
First year of 
employment 340:40 350.60 360.60 
Second year of 
employment 344.10 354.40 364.40 
Third year of 
employment and 
thereafter 347.70 358.10 368.10 

(ii) Exceeding 1.2 
tonnes capacity but 
not exceeding 3 
tonnes capacity 
First year of 
employment 343.80 354.10 364.10 
Second year of 
employment 347.30 357.70 367.70 
Third year of 
employment and 
thereafter 350.80 361.30 371.30 

(iii) Exceeding 3 tonnes 
capacity 
First year of 
employment 347.50 357.90 367.90 
Second year of 
employment 350.80 361.30 371.30 
Third year of 
employment and 
thereafter 354.10 364.70 374.70 

321.20 ' 330.80 340.80 
325.70 335.50 345.50 
329.80 339.70 349.70 

339.40 349.40 
343.70 353.70 
347.70 357.70 



69 W.A.LG. 

Wage Rales Per Week 
Column A Column B Column C 

(b) Bus Drivers: 
(i) Under 25 passengers 

First year of 
employment 346.20 356.60 366.60 
Second year of 
employment 349.80 360.30 370.30 
Third year of 
employment and 
thereafter ' 352.80 363.40 373.40 

(ii) 25 passengers and 
over 
First year of 
employment 353.00 363.60 373.60 
Second year of 
employment 356.20 366.90 376.90 
Third year of 
employment and 
thereafter 359.30 370.10 380.10 

Group 5 — junior Hospital Employees: The minimum rate of wage 
payable to junior hospital employees shall be the following percentage of 
the prescribed wage for an adult employee in their first year of 
employment doing the same class of work. 

Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

Group 6 — Cooks: 
(a) Chef, where appointed as 

such 
Firs! year of employment 411.60 423.90 433.90 
Second year of 
employment 417.60 430.10 440.10 
Third year of 
employment and 
thereafter 423.40 436.10 446.10 

(b) First Cook, where more 
than one employed 
First year of employment 378.10 389.40 399.40 
Second year of 
employment 382.60 394.10 404.10 
Third year of 
employment and 
thereafter 386.00 397.60 407.60 

(e) Second Cook 
First year of employment 356.40 367.10 377.10 
Second year of 
employment 361.10 371.90 381.90 
Third year of 
employment and 
thereafter 365.00 376.00 386.00 

(d) Cook, only one employed 
First year of employment 337.90 348.00 358.00 
Second year of 
employment 342.00 352.30 362.30 
Third year of 
employment and 
thereafter 345.80 356.20 366.20 

(c) Coof (other) 
First year of employment 333.10 343.10 353.10 
Second year of 
employment 337.60 347.70 357.70 
Third year of 
employment and 
thereafter 341.00 351.20 361.20 

(f) Provided that a cook who 
possesses recognised 
qualifications in the trade 
of cooking shall be paid 
not less than the 
following 
First year of employment 386.80 398.40 408.40 
Second year of 
employment 393.00 404.80 414.80 
Third vear of 
employment 397.80 409.70 419.70 

The rates of wage prescribed in Column A 
shall operate from the first pay period on or after 
the 14th day of July 1988. 

The rates of wage prescribed in Column B 
shall operate from the first pay period on or after 
the 14th day of October 1988. 

The rates of wage prescribed in Column C 
shall operate from the first pay period on or after 
the 14th day of April 1989. 

(2) General Conditions: 
(a) The ordinary wages of any employee, 

placed in charge of three or more 
employees, shall be increased by $13.90 per 
week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all services 
whether full-time or part-time and 

regardless of the class of work with the 
employer. Such service shall be calculated 
in periods of calendar years from the date of 
commencement of work with the employer 
and shall be by automatic progression 
subject to satisfactory service. 

Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 19 
years shall not be counted in determining 
the total service of an employee for the 
purpose of this clause. 

(c) Acasual employee shall be paid a loading of 
25 per cent over the rates specified in this 
clause. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement 

Employees Association (Union of Employees) 
and 

Perth Theatre Trust. 
No. C330 of 1989. 

THEATRICAL EMPLOYEES (PERTH 
THEATRE TRUST) AWARD No. A9 of 1983. 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER S.A. KENNEDY. 

27th day of June 1989. 

Corrected Order. 
WHEREAS the applicant Union sought the assistance 
of the Commission on the 28th day of April 1989 in 
conciliation proceedings to resolve an industrial 
matter; and whereas the matter has been variously 
before the Commission in conciliation proceedings 
held on the 27th day of April 1989, 28th day of April 
1989, the 8th day of May 1989, the 11th day of May 1989 
and the 12th day of May 1989; and whereas the 
respondent has maintained that it agrees in principle 
that the industrial matter the subject of the application 
should be addressed provided that any remedy is 
appropriate and does not contravene the Wage Fixing 
Principles; and whereas the matter has been reallocated 
to the Commission in Court Session and a conference 
convened on the 18th day of May 1989 to which the 
section 50 parties were invited to attend, and; whereas 
the parties are committed to discussions on 
restructuring the relevant Award and have commenced 
such discussions and the Commission in Court Session 
is satisfied that these are being pursued expeditiously; 
and whereas the parties have co-operated in a 
preliminary survey of the actual rates applying to the 
relevant classifications in the theatrical industry in 
Australia, agree on the detail of that survey, and have 
satisfied the Commission in Court Session as to is 
accuracy and components; and whereas the 
Commission in Court Session has had regard for the 
transcript of proceedings and decisions on over award 
payments in relation to the federal award since 1983 
with which this Award had traditionally had a nexus; 
and whereas it is clear that the actual rates applying 
under this Award reveal significant differences which 
should be addressed as soon as possible in accord with 
the objects of the Act and having regard for the Wage 
Fixing Principles; and whereas the parties have agreed 
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that the longer term remedy should be through 
restructuring the relevant Award, and are agreed on 
pursuing that course so far as is possible before 
pursuing any other avenue: and whereas the parties 
have agreed to regularly report to the Commission on 
the progress of such discussions and the first such 
report shall be within two months of this order; and 
whereas the Commission in Court Session having 
regard for the Wage Fixing Principles and the objects of 
the Industrial Relations Act 1979 and all the 
circumstances of this matter is satisfied that the 
industrial matter should be addressed on an interim 
basis to enable that process to continue; and whereas 
the parties agree that the terms of this Order shall be of 
an interim nature pending the outcome of their 
negotiations to implement Structural Efficiency; shall 
not be construed as disposing of any claim for 
variations to the relevant Award rates; shall not be used 
to offset any general increases in wage rates which may 
be awarded by the Western Australian Industrial 
Relations Commission; but shall be liable to 
absorption in appropriate circumstances; now 
therefore I the undersigned, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 
and by consent do hereby order — 

That employees covered by the terms of the 
Theatrical Employees (Perth Theatre Trust) Award 
No. A9 of 1983 shall be paid weekly in addition to 
the rates prescribed therein a sum equivalent to 
10.6 per centof those rates with effect on and from 
the beginning of the 1st day of May 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 27(1 )(o).—Further and Better Particulars. 
Danebrook Holdings Pty Limited 

and 
James Lowden Reid. 

No. 636 of 1989. 
Building Consultant Building"and Construction 

Industry 
COMMISSIONER G.L FIELDING. 

26th day of May 1989. 

Order. 
HAVING heard Mr P. Mendelow (of Counsel) on 
behalf of the Applicant and Mr J.L. Reid in person, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Applicant furnish to the Respondent 
further and better particulars of his claim in 
accordance with paragraphs 1 to 9 inclusive of this 
application within 21 days of this date. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 27(1 )(o).—Shortened Time for Answers. 

West Australian Newspapers Limited 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 685 of 1988. 
Various Newspaper 

COMMISSIONER J.A. NEGUS. 
24th day of May 1989. 

Order. 
WHEREAS the applicant today sought and was 
granted leave to withdraw this claim, I the undersigned, 
pursuant to the Industrial Relations Act 1979. make the 
following order — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 27(l)(o) — Production of Documents. 

Raymond Edward Charles Comber 
and 

Optical Products. 
No. 708 of 1989. 

Manager Optical Wholesaler 
COMMISSIONER G.L. FIELDING 

25th day of May 1989. 

Order. 
HAVING heard Mr S. Melville (of Counsel) on behalf 
of the applicant and Mr R.W. Richardson (of Counsel) 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, by consent, hereby orders— 

That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 783 of 1989. 

In the matter of the 
Industrial Relations Act 1979 

and 
in the matter of an application for a 

reduction of the time in which an answering 
statement to Application No. 782 of 1989 is 

to be filed in the Commission. 

Order. 
WHEREAS an application was made by Mr M. Reed in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex pane before me in 
Chambers, I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 782 of 1989, its 
accompanying statement and this Order on 
Bradys Marsh Pty Ltd trading as Ausmic 
Environmental Industries. 

2. That an answer to the claim in Matter No. 782 
of 1989, lodged with the Commission on 30 
May 1989 shall be lodged with the 
Commission and a copy thereof served on the 
applicant within seven days of receiving a 
copy of the aforementioned application and a 
copy of this Order. 

Dated at Perth this 6th day of June 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 27.—Shortened Time for Answers. 

In the matter of the 
Industrial Relations Act 1979 

and 
in the matter of an application for a 

reduction of the time in which an answering 
statement to Application No. 919 of 1989 is 

to be filed in the Commission. 
No. 919 of 1989. 

COMMISSIONER O.K. SALMON. 
23rd day of June 1989. 

Order. 
WHEREAS an application was made by State Energy 
Commission of Western Australia in accordance with 
the Industrial Relations Act 1979; and whereas the 
application was heard ex pane before me I, the 
undersigned Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 919 of 1989, its 
accompanying Statement and this Order on 
Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 

69 W.A.I.G. 

Others, Respondents, with respect to the claim 
in Matter No. 918 of 1989 by 4.00 p.m. on 
Friday the 23rd day of June 1989. 

2. That an answer in Application No. 918 of 1989 
be filed in the Commission by 4.00 p.m. on 
Monday, the 26th day of June 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, 

Western Australian Branch, 
Industrial Union of Workers 

and 
West Australian Newspapers. 

No. 959 of 1989. 
COMMISSIONER J.A. NEGUS. 

30th day of June 1989. 

Order. 
IN the matter of the Industrial Relations Act 1979; and 
in the matter of an application for a reduction of the 
time in which an Answering Statement to Application 
No. 958 of 1989 is to be filed in the Commission; and 
whereas an application was made by the Printing and 
Kindred Industries Union, Western Australian Branch, 
Industrial Union of Workers in accordance with the 
Industrial Relations Act 1979; and whereas the 
substance of the application has been discussed by me 
with MrG. Bucknall, representing the Applicant Union 
and with Mr D. Kleemann, representing the 
Respondent employer; now therefore, I the 
undersigned Commissioner, pursuant to the powers 
conferred on me under the said Act, do hereby order 
and direct — 

(1) That the Applicant shall forthwith serve a 
copy of application No. 958 of 1989, its 
accompanying statement and this Order on 
West Australian Newspapers (the 
Respondent). 

(2) That an Answer to the claim in Application 
No. 958 of 1989 shall be lodged with the 
Commission and a copy thereof served on the 
Applicant by 4.00 p.m. on Wednesday, 5 July 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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JOINDER/CONCURRENCE 
OF PARTIES — 

Application for — 
CATERING WORKERS (FAST FOOD 

OPERATION, CATERING AND RESTAURANT) 
AGREEMENT No. 23 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Como Investments Pty Ltd trading as 

Pasta Place 
and 

Federated Liquor and Allied Industries Employees' 
Union of Australia. Western Australian Branch. 

Union of Workers and Others. 
No. 117 of 1988. 

COMMISSIONER S.A. KENNEDY. 
4th day of July 1989. 

Order. 
Mr G.I. Brooke (of Counsel) for the applicant having 
this day sought leave to withdraw this application and 
there being no objection, now therefore I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979 do hereby order 

That this application is withdrawn by leave. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

NOTICES — 
Appointments — 

RAILWAY CLASSIFICATION BOARD. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting 
pursuant to the provisions of section SON of the 
Industrial Relations Act 1979. and all other provisions 
of that Act thereby enabling me, and having consulted 
with the Minister for Railways and the Union referred 
to in the section hereby appoint, subject to the 
provisions of that Act, Commissioner S.A. Kennedy to 
be Chairperson of the Railway Classification Board for 
a period of two years from 1 July 1989. 

Dated the 27th day of June 1989. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

AWARDS/AG RE EM E NTS — 

Consolidation by Registrar — 
FIBROUS PLASTER AND CEMENT WORKERS' 

AWARD No. 11 of 1969. 

1.—Title. 
This award shall be known as the "Fibrous Plaster 

and Cement Workers' Award 1969" and replaces Award 
No. 7 of 1964 as amended. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles. 
3. Scope. 
4. Area. 
5. Terms. 
6. Definitions. 
7. Adult Trainee Casters. 
8. Contract of Service. 
9. Breakdowns. 
10. Hours. 
11. Other Employment. 
12. Overtime. 
13. Wages. 
14. Special Rates and Provisions. 
15. Payment of Wages. 
16. Under-Rate Workers. 
17. Absence Through Sickness or Bereavement. 
18. Holidays and Annual Leave. 
19. Record. 
20. Posting Copy of Award and Union Notices. 
21. Representative Interviewing Workers. 
22. Board of Reference. 
23. Junior Workers. 
24. Apprentices. 
25. Long Service Leave. 

Schedule 1 Respondents. 

2A.—State Wage Principles. 
It is a term of this award that the Union undertake 

until 1 July 1989 not to pursue any extra claims, award or 
overaward. except when consistent with the State Wage 
Principles. 

3.—Scope. 
This award shall apply to workers (except those 

employed on any work "on-site" in connection with the 
erection, repair, renovation, maintenance, ornamental 
or demolition of buildings or structures) engaged in the 
industries carried out by the respondents and employed 
in the classifications referred to in Clause 13.—Wages 
hereof. 

4.—Area. 
This award shall have effect over the whole of the 

State of Western Australia. 

5.—Term. 
The term of this award shall be for a period of three 

years from the beginning of the first pay period 
commencing on or after the date hereof. (The date of 
this award is 7 May 1969.) 

6—Definitions. 
(1) "Operative Fibrous Worker" or "Manufactured 

Cement Goods Worker" means a worker engaged 
in— 

(a) architectural modelling; 
(b) the manufacture of architectural ornaments of 

fibrous plaster, plaster or cement; 
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(c) the manufacture of fibrous plaster goods or 
portable articles of reinforced cement or 
concrete, cement pressed work, baths, wash 
tubs, troughs, sinks, pillars, ornaments, and 
other miscellaneous goods, including floor 
beams, partition blocks, lintels and acoustic 
tiles (but excluding cement roofing tiles); 

(d) the fixing of plaster columns, acoustic tiles, 
precast plaster products on walls or ceilings of 
buildings, and includes the use of fibreglass or 
other suitable material when used in 
connection with any process coming under 
the terms of this award; 

(e) any phase or phases of items (a) to (d) 
inclusive. 

(2) A "Modeller" is defined as a worker who prepares 
the ground work or who makes models and/or moulds, 
whether of gelatine, plaster, wax, cement or fibreglass, 
or other suitable materials. 

(3) A "Fibrous Plaster Caster" is defined as a worker 
who prepares the benches or moulds for casting, 
prepares and applies plaster face gauges (whether for 
fibrous plaster boards, mouldings, or other fibrous 
plaster products), prepares and applies plaster back 
gauges, places reinforcement into position, imbeds the 
reinforcement either by hand, or with rollers, rules off 
the sheet, trowels the sheet back, cleans the bench or 
mould rules, removes the manufactured article from 
bench or mould and places same in drying area. Keeps 
his working area, tools and appurtenances in a clean 
and workable condition and transfers plaster into the 
bin in accordance with subclause (7) of this clause. 

(4) "Labourers" may be employed on all or any of the 
following work, namely:— 

(a) filling of plaster bins, water troughs and fibre 
bins; 

(b) removing from benches or moulds fibrous 
plaster products, placing same in drying areas, 
changing moulds with the assistance of casters 
when necessary; 

(c) maintaining appurtenances such as tubs, 
troughs, bins, drains, etc in a clean and 
workable condition; 

(d) maintaining floor in a clean condition; 
(e) removing fibrous plaster products from 

drying areas into stores; 
(f) carting plaster 

(5) Except as provided in subclause (4) hereof, 
labourers shall not perform any operation which is the 
duty of a caster. 

(6) Junior workers shall not be employed on 
labourers' duties in any factory in which labourers are 
employed on the work set out in subclause (4) hereof, 
except such juniors as may be agreed upon between the 
union and the employer from time to time. 

(7) Carting plaster: For the purpose of the schedules 
to this award the term "carting plaster" shall not include 
the work of transferring plaster into the bin, from stacks 
adjacent to the bin nor the cartage of the gauge from the 
bin to the table. A stack shall be considered adjacent to 
the bin if it is within a radius of 12 feet from the bin. 

7.—Adult Trainee Casters. 
Where juniors are not available for employment as 

casters, adult trainee casters may be employed on the 
following terms:— 

(1) The period of training shall be one year; 
provided that if, in the opinion of the examiners a 
trainee reaches 100 per cent proficiency before the 
expiration of one year, his period of training may 
be reduced accordingly. Provided further, the 

examiners shall have power to extend the period of 
training in special circumstances where the trainee 
has not reached the full proficiency. 

(2) The combined number of trainee and junior 
casters employed by the employer shall not exceed 
the number of adult casters employed. 

(3) The employer shall notify the union of the 
engagement of a trainee within 14 days of the 
engagement. 

(4) A caster responsible for the training of a 
trainee under this clause shall be paid 10 cents per 
day extra whilst so engaged. 

(5) A trainee shall be allocated to a caster for 
three-monthly periods. No trainee shall be 
allocated to a junior or a person receiving training 
under the Commonwealth Reconstruction 
Training Scheme. 

(6) One examiner shall be appointed by the 
union and one by the employers for the purposes of 
examining trainees. 

(7) A syllabus of training shall be prepared by 
the examiners and employers shall provide 
training in accordance with such syllabus. 

(8) Examinations shall be conducted quarterly 
except where a trainee or employer requests an 
examination earlier than three months from the 
previous examination. 

(9) The examiners shall assess the proficiency of 
trainees and fix the percentage of the total wage 
prescribed for a plaster caster in Clause 13. — 
Wages which shall be paid to a trainee in 
accordance with paragraph (f) of subclause (1) of 
the said clause. 

(10) The examiners shall report to the Industrial 
Registrar the result of each examination and the 
Union and the WA Fibrous Plaster Association 
(Inc.) shall be supplied with a copy thereof. 

(11) In the event of a disagreement between the 
examiners on any matter within their jurisdiction, 
the matter shall be referred to the Registrar whose 
decision shall be final. 

(12) Nothing in this clause shall apply to 
trainees employed under the Commonwealth 
Reconstruction Training Scheme. 

8.—Contract of Service. 
(1) Except in the case of casual workers, the contract 

of service shall be daily and shall be terminable by one 
day's notice on either side or by the payment or 
forfeiture of one day's pay as the case may be. For the 
purpose of this subclause, notice shall be given at or 
before the usual starting time on any ordinary working 
day and shall be deemed to expire at the completion of 
that day's work. 

(2) In the case of a casual worker the contract of 
service shall be hourly and shall be terminable by one 
hour's notice on either side or by the payment or 
forfeiture of one hour's pay as the case may be. 

(3) An employer may at any time dismiss a worker 
for misconduct. 

(4) Payment may be deducted for any period that a 
worker is absent from work during the ordinary 
working hours in any establishment. 

9.—Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the worker 
cannot be usefully employed because of any strike by 
the union or unions affiliated with it or by any other 
association or union or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 
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10.—Hours 
(1) Hours of Work: 

(a) The ordinary working hours shall be 38 per 
week to operate from the beginning of the first 
pay period commencing on or after 1 January 
1984. 

(b) Subject to the provisions of this subclause and 
subclauses (2) — Implementation of 38 Hour 
Week — (3) — Procedures for In-House 
Discussions: the ordinary hours of work shall 
be an average of 38 per week to be worked on 
one of the following bases. 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week. Monday to Friday, 
inclusive, and except in the case of shift 
employees, shall be worked between the hours 
of 7.00 a.m. to 6.00 p.m. with an interval of not 
less than 30 minutes or more than 60 minutes 
for lunch. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of 
ordinary working hours, where such ordinary 
hours are to exceed eight hours on any day. the 
arrangement of hours shall be subject to 
agreement between the employer and the 
majority of employees in the employer's 
premises or section or sections concerned. 

(e) (i) In establishments where shift work is 
performed, subject to the provisions of 
subclause (5) of Varied Starting Times, 
such shift work hours shall commence 
not earlier than 7.00 a.m. and shall 
finish not later than 12 midnight. 
Provided that where shifts are worked, 
an interval of not less than 30 minutes 
shall be allowed as a meal break. 

(ii) Subject to the provisions of subclause 
(2) — Implementation of 38 Hour Week 
and subclause (3) — Procedures for In- 
House Discussions.the ordinary hours 
of shift employees shall average 38 per 
week (inclusive of crib time) and shall 
not exceed 152 hours in 28 consecutive 
days. 

(iii) The ordinary hours of work prescribed 
herein shall not exceed 10 hours on any 
day. Provided that in any arrangement 
of ordinary working hours where the 
ordinary working hours are to exceed 
eight hours on any day, the 
arrangement of hours shall be subject 
to the agreement of the employer and 
the majority of employees in the 
employer's premises or section or 
sections concerned. 

(iv) When a worker is engaged on 
afternoon shift he shall be entitled to be 
paid at the rate of five per cent in 
addition to the rates prescribed. 

(2) Implementation of 38 Hour Week: 
(a) Except as provided in paragraph (c) hereof, 

the method of implementation of the 38 hour 
week may be any one of the following:— 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
ordinary hours on one or more days 
each week; or 

(iii) by fixing one day of ordinary working 
hours on which all employees will be 
off duty during a particular four week 
cycle; or 

(iv) by rostering employees off duty on 
various days of the week during a 
particular four week cycle so that each 
employee has one day of ordinary 
working hours off duty during that 
cycle; or 

(v) where any rostered day off duty falls on 
a holiday as prescribed in Clause 18. — 
Holidays and Annual Leave, the next 
working day shall be taken in lieu 
unless an alternate day in that four 
week cycle or the next is agreed. 

(b) An assessment should be made as to which 
method of implementation best suits each 
employer and the proposal shall be discussed 
with the employees concerned, the objective 
being to reach agreement on the method of 
implementation. 

(c) Different methods of implementation of a 38 
hour week may apply to various sections or 
establishments of the one employer. 

(d) Notice of Days Off Duty: Except as provided 
in paragraph (e) hereof, in cases where, by 
virtue of the arrangement of his ordinary 
working hours, an employee, in accordance 
with subparagraphs (iii) and (v) of paragraph 
(a) hereof, is entitled to a day off duty during 
his four week cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day he is to take off duty. 

(e) (i) An employer, with the agreement of the 
majority of employees concerned, may 
substitute the day an employee is to 
take off in accordance with 
subparagraphs (iii) and (v) of 
paragraph (a) hereof, for another day in 
the case of a breakdown in machinery 
or a failure or shortage of electric power 
or some other emergency situation. 

(ii) An employer and employee may by 
agreement substitute the day the 
employee is to take off for another 
day. 

(3) Procedures for In-House Discussions: 
(a) Procedures shall be established for in-house 

discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with subclauses (1) — Hours of 
Work and (2) — Implementation of 38 Hour 
Week of this clause and shall entail an 
objective review of current practices to 
establish where improvements can be made 
and implemented. 

(b) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including 
the overcoming of language difficulties. 
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(c) The procedures should allow for the 
monitoring of agreements and 
understandings reached in-house. 

(d) In cases where agreement cannot be reached 
in-house in the first instance or where 
problems arise after initial agreements or 
understandings have been achieved in-house, 
a formal monitoring procedure shall apply. 
The basic steps in this procedure for settling 
such a problem are as follows— 

(i) Consultation shall take place within 
the particular establishment 
concerned. 

(ii) If it is unable to be resolved at 
establishment level, the matter shall be 
referred to the State Secretary of the 
union (or unions) concerned or his 
deputy, at which level a conference of 
the parties shall be convened without 
delay. 

(iii) In the absence of agreement either 
party may refer the matter to the 
Western Australian Industrial 
Commission. 

(4) A worker shall not be prohibited nor discouraged 
by his employer, nor by any leading hand or foreman 
acting for the employer, from having a "cup of tea" 
(which expression includes any suitable beverage, 
together with something to eat) at a convenient time 
once during each morning work period. 

Provided that such a "cup of tea" is taken at a suitable 
place (where flasks and cribs may be safely left) 
designated by the employer for any particular worker or 
group of workers or, if no such place be designated, then 
at the nearest such suitable place to the place where the 
worker in question reasonably believes when he 
commences work for the morning that he will be 
working at about the time he customarily has such "cup 
of tea", and 

Provided further that work is not unduly interfered 
with and that there is no organised stoppage of work for 
the purpose of having the "cup of tea" except with the 
consent of the employer. 

(5) Varied Starting Times: By agreement between the 
employer, his employees and the union the working day 
may begin at 6.00 a.m. or at any other time between that 
hour and 8.00 a.m. and the working time shall then 
begin to run from the time so fixed with a consequential 
adjustment to the meal cessation period. 

11.—Other Employment. 
A worker employed by an employer shall not without 

the express consent of such employer and the union, 
accept temporary or other employment with any other 
employer whilst in such employ, nor shall such worker 
undertake a contract or subcontract to perform any 
other work whilst his employment by the first 
mentioned employer continues. 

12.—Overtime. 
(1) All work performed outside the normal limits of 

the hours of labour shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter, provided a worker who commences at or 
after 12 midnight shall be paid double time until 6.00 
a.m. the following morning. 

Subject to the provisions of subclause (3) of this 
clause, for the purpose of this subclause, the normal 
limits of the hours of labour shall be ascertained by 
reference to the time of commencement and time of 
finishing generally observed in regard to the worker in 
question for the particular job on which he is 
engaged. 

(2) Any worker who is called upon to continue • 
working for more than two hours beyond his usual 
ceasing time shall be provided with any meal required 
or shall be paid an allowance of 65 cents in lieu 
thereof. 

Provided that this subclause shall not apply to any 
worker who was advised on the previous day that he 
would be required to work such overtime, nor to any 
worker who can conveniently return home for a 
meal. 

(3) Any worker who has left the premises at which he 
is employed and is recalled to work after the usual 
ceasing time for less than one hour shall receive 
payment for one hour at overtime rates. 

(4) If a worker is required to work during the 
recognised meal period so that the commencement of 
the meal period is postponed for more than half an 
hour, that worker shall receive payment at double time 
rates until he gets his meal. 

(5) Subject to the preceding subclause, if a worker 
who is required to work during the recognised meal 
period does not in consequence obtain during the shift 
the full continuous meal period, or loses any portion of 
the meal period, he shal be paid at double time rates for 
the period not obtained or any portion lost. 

(6) The expression "recognised meal period" means 
the period customarily observed as the meal period 
between fixed times on the job, or at the works, as the 
case may be, except where the time of commencement 
of the customary period is altered by mutual consent of 
the employer and the workers on a job to suit the 
convenience of the workers or the building proprietor, 
in which case the altered times shall be the basis of any 
rights under the preceding subclauses (4) and (5). 

(7) Notwithstanding anything contained herein— 
(a) An employer may require any worker to work 

reasonable overtime and such worker shall 
work the overtime in accordance with such 
requirement. 

(b) An organisation, party to this award, and/or a 
worker or workers covered by this award, shall 
not in any way, whether directly or indirectly, 
be a party to or concerned in any ban. 
limitation or restriction upon the working of 
overtime in accordance with (a) above. 

13.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 9 
September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The minimum rates of wages payable to workers 
covered by this Award shall be as follows:— 

Column A Column B 
Total Wage Total Wage 
Per Week Per Week 

(1) Adult Males: s s 
(a) Modeller 345.15 355.15 

Tool Allowance .99 .99 
(b) Plaster Caster 326.20 336.20 
(c) Plaster Caster 

(Mechanical) 306.21 316.21 
(d) Labourers 289.63 299.63 
(e) Cement Worker 286.03 296.03 
(f) Trainee Casters 

—up to 40 per 
cent proficiency 219.18 229.18 
Thereafter such percentage of the 

plaster caster's total wage as is assessed in 
accordance with subclause (9) of Clause 
7. — Adult Trainee Casters. 

219.18 

355.15 
.99 

336.20 

316.21 
299.63 
296.03 

229.18 
of the 
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(2) Junior Workers 
(Total Wage per week) Co,un,n A Column B 

Total Wage Total Watte 
Per Week Per Week 

S S 
Under 17 years of age 102.42 112.42 
Between 17 and 18 years 123.62 133.62 
Between 18 and 19 years 142.86 152.86 
Between 19 and 20 years 162.83 172.83 
Between 20 and 21 years 182.25 192.25 

(3) Apprentice Modellers— 
Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

NB The above percentages are of both the 
tradesmen's wage and the tool allowance. 

Note: Wages rates in Column A shall have 
effect from the first pay period commencing 
on or after the 7th day of October 1988. Wages 
rates in Column B shall have effect from the 
first pay period commencing on or after the 
7th day of April 1989. 

(4) A "Casual Worker" being a person who is 
engaged or employed for a period of less than one 
week shall be paid for the time so engaged at the 
rate of 15 per cent in addition to the rates prescribed 
herein. Provided that this shall not apply to a 
worker who severs his contract of service or who is 
dismissed for misconduct. 

14.—Special Rates and Provisions. 
(1) Leading Hands: A worker placed in charge for 

not less than one day of— 
(a) Not less than three and not more than 10 other 

tradesmen shall be paid $9.57 per week 
extra; 

(b) More than 10 and not more than 20 other 
tradesmen shall be paid $15.04 per week 
extra; 

(c) More than 20 other tradesmen shall be paid 
$20.29 per week extra. 

(d) The rates herein prescribed shall be deemed to 
form part of the ordinary rate of wage of the 
workers concerned for all purposes of this 
award. 

Where the leading hand works under the supervision 
of a foreman or of the employer for the major portion of 
the day, the extra rates set out in this subclause shall be 
halved. 

(2) The employer shall provide at lunch time on each 
job, boiling water for the use of all workers. 

(3) Protection of Tools: The employer shall, where 
practicable, provide a place on each job for the 
safekeeping of the workers' tools when not in use. 

(4) Change Room: The employer shall, where 
practicable, provide and maintain in a cleanly 
condition— 

(a) On each job a proper change room where the 
worker may change his clothes, and such 
place shall not be used for storing lime, 
cement, or other similar materials; 

(b) separate locker accommodation, fitted with a 
suitable lock, for each worker employed in or 
about the factory or shop for the safekeeping 
of the workers' clothes and effects; 

(c) suitable heating facilities for the drying of wet 
clothes of workers employed on casting. 

(5) Changing Time: At the factory, five minutes be 
allowed to workers who desire to change their clothes, 
but no worker shall leave the factory before the proper 
time for ceasing work. 

(6) Gloves for Cement Concrete Workers; Cement 
concrete workers shall be supplied with suitable 
gloves. 

15.—Payment of Wages. 
(1) From the beginning of the first pay period 

commencing on or after 1 January 1984 wages shall be 
paid as follows: 

(a) Actual 38 ordinary hours. In the case of an 
employee whose ordinary hours of work are 
arranged in accordance with subparagraph (i) 
or (ii) of paragraph (a) of subclause (2) — 
Implementation of 38 Hour Week — of Clause 
10. — Hours so that he works 38 ordinary 
hours each week, wages shall be paid weekly 
according to the actual ordinary hours worked 
each week. 

(b) Average of 38 ordinary hours. Subject to 
subclauses (2) and (3) of this clause, in the case 
of an employee whose ordinary hours of work 
are arranged in accordance with 
subparagraphs (iii) or (iv) of paragraph (a) of 
subclause (2) — Implementation of 38 Hour 
Week — of Clause 10. — Hours so that he 
works an average of 38 ordinary hours each 
week during a particular four week cycle, 
wages shall be paid weekly according to a 
weekly average of ordinary hours worked even 
though more or less than 38 ordinary hours 
may be worked in any particular week of the 
four week cycle. 

(2) Absences from Duty. 
(a) An employee whose ordinary hours are 

arranged in accordance with subparagraph 
(iii) or (iv) of paragraph (a) of subclause (2) — 
Implementation of 38 Hour Week — of Clause 
10. — Hours and who is paid wages in 
accordance with paragraph (b) of subclause 
(1) hereof and is absent from duty (except for 
paid leave pursuant to Clause 18. — Holidays 
and Annual Leave, except annual leave, and 
Clause 17. — Absence Through Sickness) 
shall, for each day or part day he is so absent 
lose the average pay "credit" of 0.4 hours for 
that day. 

(b) Consequently, during the week of the work 
cycle he is to work less than 38 ordinary hours 
he will not be entitled to average pay for that 
week. In that week, the average pay will be 
reduced by the amount of the "credit" he does 
not accrue for each whole or part day during 
the work cycle he is absent. 

(3) Alternative Method of Payment. An alternative 
method of paying wages to that prescribed by 
subclauses (1) and (2) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(4) (a) When an employee is dismissed (other than 
for misconduct) or lawfully terminates his service, he 
shall be paid all wages due to him before leaving the job 
unless that payment is prevented because of 
circumstances beyond the control of the employer. 
Otherwise all moneys due shall be posted on the next 
working day to the employee's last known address or 
such other address as may be nominated by the 
employee. 

(b) In the case of an employee whose ordinary hours 
are arranged in accordance with subparagraph (ii) or 
(iv) of paragraph (a) of subclause (2) — Implementation 
of 38 Hour Week — of Clause 10. — Hours and who is 
paid average pay and who has not taken the day off due 
to him during the work cycle in which his employment 
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is terminated, the wages due to that employee shall 
include a total of credits accrued during the work 
cycle. 

Provided further, where the employee has taken a day 
off during the work cycle in which his employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(5) Payment of wages shall be made at least once 
weekly. 

(6) Subject to subclause (4) hereof, where a worker is 
required to spend time in waiting for wages or attending 
the employer's office on a subsequent day, he shall be 
paid at the ordinary rate of pay for the time so spent, in 
addition to any fares incurred. Providing that this 
subclause shall not apply where such waiting or 
attending was due to an underpayment caused by a 
genuine mistake or by a genuine dispute as to amount 
due. 

16.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

17.—Absence Through Sickness or Bereavement. 
(1) A worker shall be entitled to payment for non- 

attendance at work during ordinary hours on the 
ground of personal ill-health at the rate of one-sixth of a 
week's pay at the rate prescribed for his classification by 
Clause 13. — Wages for each completed month of 
service. 

(2) Payment hereunder may be adjusted at the end of 
each calendar year or at the time the worker leaves the 
service of the employer, in the event of the worker being 
entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the 
sickness occurred. 

(3) This clause shall not apply when the worker is 
entitled to compensation under the Workers' 
Compensation Act. 

(4) A worker shall not be entitled to receive any 
wages from his employer for any time lost through any 
accident not arising out of or in the course of his 
employment or for any accident wherever sustained 
arising out of his own wilful default or for sickness 
arising out of his own wilful default. 

(5) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer, shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(6) Notwithstanding the provisions of subclause (5) 
hereof, a worker, who in any calendar year, has already 
been allowed paid sick leave on one occasion for one 
day only shall not be entitled to payment for any further 
absence of one day only unless he produces to the 
employer a medical certificate stating that he was 
unable to attend for duty on account of personal ill- 
health. 

(7) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any worker by his employer as paid sick leave may be 
claimed by the worker and, subject to the conditions 

hereinbefore prescribed, shall be allowed by his 
employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(8) A worker shall, on the death within Australia of a 
wife, husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the worker in two ordinary days of work. Proof of such 
death to be furnished by the worker to the satisfaction of 
his employer. 

Provided that this subclause shall have no operation 
while the period of entitlement to leave under it 
coincides with any other period of entitlement to 
leave. 

For the purposes of this subclause the words "wife" 
and "husband" shall include a person who lives with 
the worker as a de facto wife or husband. 

18.—Holidays and Annual Leave. 
(1) (a) The following days, or the days observed in 

lieu shall, subject to this subclause be allowed as 
holidays without deduction of pay, namely — New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) Where any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, 
provided that when a Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day 
for which it is substituted shall not be a holiday. 

(2) (a) All workers required to work on the days 
named in subclause (l)(a) hereof shall be paid at the 
rate of double time and a half for all time worked. 

(b) All workers required to work on any Sunday shall 
be paid double time rate for all time worked on any such 
day. 

(3) On any public holiday not prescribed as a 
holiday under this award the employer's establishment 
or place of business may be closed in which case a 
worker need not present himself for duty and payment 
may be deducted, but if work be done ordinary rates of 
pay shall apply. 

(4) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with such employer. 

(5) (a) During a period of annual leave a worker 
shall be paid a loading of 1IV2 per cent, calculated on his 
ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(6) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(7) If after one month's continuous service in any- 
qualifying 12 monthly period a worker leaves his 
employment on or after the 1st day of January 1984 or 
his employment is terminated by the employer through 
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no fault of the worker, the worker shall be paid 2.932 
hours' pay at his ordinary rate of wage in respect of each 
completed week of service from 1 January 1984 up until 
the date of termination. Should a worker leave his 
employment after the 1st day of January 1984, he shall 
be paid one-third of a week's pay at his ordinary rate of 
wage in respect of each completed month of service in 
any qualifying 12 monthly period up until 2 January 
1984. 

(8) Any time in respect of which a worker is absent 
from work except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for the purpose 
of determining his right to annual leave. 

(9) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be 
entitled, subject to subclause (7) of this clause to such 
leave on full pay as is proportionate to his length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
workers he shall not be entitled to work or pay whilst the 
other workers of such employer are on leave on full 
pay. 

(10) (a) In addition to any payment to which he may 
be entitled under subclause (7) of this clause, a worker, 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed leave prescribed under this award in respect of 
that qualifying period shall be given payment in lieu of 
that leave or, in a case to which paragraph (b) of this 
subclause or subclause (13) of this clause applies, in lieu 
of so much of that leave as has not been allowed 
unless— 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) In special circumstances and by mutual consent 
of the employer, the worker and the union concerned, 
annual leave may be taken in not more than two 
periods. 

(11) For the purpose of this clause "double time" rate 
shall be the rate which is payable to the worker on any 
ordinary working day (including all allowances paid in 
accordance with the provisions of Clause 13.—Wages) 
multiplied by two. 

(12) The provisions of this clause shall not apply to 
casual workers. 

(13) Notwithstanding anything else herein 
contained an employer who observes a Christmas close 
down for the purpose of granting annual leave may 
require a worker to take his annual leave in not more 
than two periods but neither of such periods shall be 
less than one week. 

19.—Records. 
The employer shall make and keep a record (or 

records) showing — 
(1) the name of each worker; 
(2) the starting and finishing times on each day; 
(3) the hours worked; 
(4) the wages and overtime (if any) paid; 
(5) the amount of fares and other allowances (if 

any) paid; 
(6) such record shall be signed by the worker, and 

shall be open for inspection by the secretary or 
other duly accredited representative of the 
union or association, during working hours 
and such person may take extracts 
therefrom. 

20—Posting Copy of Award and Union Notices. 
(1) No employer shall prevent an official of the 

workers' union from posting a copy of this award, or any 
union notice, not exceeding 14 inches by nine inches in 
a suitable place on any job. 

(2) Liberty to apply to amend this clause is reserved 
in the event of any objectionable notice being posted. 

21.—Representative Interviewing Workers. 
(1) The secretary or any authorised officer of the 

union or association shall be allowed free access to any 
job or shop at any time during the meal period and, with 
the consent of the employer or his foreman at any other 
time, to interview any of the workers if he desires to do 
so. 

(2) The secretary or any authorised representative of 
the union or association shall have the right to visit and 
inspect any factory or works or any part thereof during 
the time that work is being carried on outside the 
ordinary working hours and to interview workers 
therein. 

22.—Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to Regulation 16 of the Industrial 
Commission Regulations 1980. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, determined or 
dealt with by a Board of Reference. 

23.—Junior Workers. 
(1) Junior workers may only be employed in the 

Fibrous Plaster Casting and Cement branches of the 
industry in the proportion of one junior to one adult 
worker. 

(2) One junior only shall be employed on the teasing 
machine. 

(3) Junior workers, upon being engaged, shall 
furnish the employer with a certificate showing the 
following particulars — 

(a) name in full; 
(b) age and date of birth; 
(c) name of each previous employer; 
(d) length of service with each previous 

employer. 
(4) No worker shall have any claim for additional 

wages in the event of his age or length of service with 
another employer being wrongly stated on this 
certificate and he alone shall be guilty of breach of this 
award. 

24.—Apprentices. 
(1) Apprentices to the Modelling Branch of the 

fibrous plaster trade may be taken in the ratio of one 
apprentice to every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be 
taken in excess of that ratio. 

(2) Liberty to apply is reserved to either party to vary 
the provisions of this clause. 

25.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 60 of the Western Australian Industrial Gazette at 
pages one to six inclusive are hereby incorporated in 
and shall be deemed to be part of this award. 
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Schedule 1. 
Respondents. 

H.B. Brady & Co. Fremantle. 
Ceiloyds Ltd, 152 Havelock Street, West Perth. 
Henderson Modelling Works, Bourke Street, 

Bunbury. 
Craftsman Modelling Works, Charles Street, 

Welshpool. 
R.E. Arnold & Co, Stockdale Road, Hilton Park. 
Dickson & Curnuck, Dorset Street, Busselton. 
R. Galvin, Sundercombe Street, Osborne Park. 
Midland Modelling Works, 177 York Road, Midland 

Junction. 
Katanning Modelling Works, Katanning. 
Northam Modelling Works, Northam. 
Swan Modelling Works, Beechboro Road, 

Bayswater. 
Plasterceil Modelling Works, 173 Bank Street, 

Carlisle. 
Superceil Pty Ltd, Catherine Street, Welshpool. 

Bellevue Modelling Works, Clayton Street, 
Bellevue. 

Hercules Reinforced Concrete Tank Co. 1211 Albany 
Highway, Bentley. 

Olympic Concrete Tanks & Trough Builders, 212 
Woodside Street, Doubleview. 

Anderson Industries Pty Ltd, 3 Roydhouse Street, 
Subiaco. 

Tiecrete Concrete Products, 1 Meadow Street, 
Guildford, 

Atlas Paving Slabs, 227 Wharf Street, Queens Park. 
Belmont Concrete Co, Campbell Street, Belmont. 
New Cement Co, 78 Goodwood Parade, Rivervale. 
Welshpool Concrete Products, 21 Kew Street, 

Welshpool. 
J. Pellick & Co, 106 Beatty Avenue, Carlisle. 
Geraldton Building Co Pty Ltd. Ocean Street, 

Geraldton. 
Sorrell's Concrete Industries Pty Ltd, Bishop Street, 

Wembley. 
Subiaco Cement Products, rear Hay Street, 

Subiaco. 
Formica Ceilings, 195 Welshpool Road, Queens 

Park. 
Welshpool Modelling Works, Mars Street, rear 

Planet Street, Welshpool. 
Regal Cement Works, 22 Sussex Street, Maylands. 
Lite-Ceil Modelling Works, McCoy Street, Melville. 
Ceilcraft Modelling Works, 94 Hamilton Street, 

Queens Park. 
Swan Concrete Works, 22 Hines Road, Hilton 

Park. 
Colocrete Cement Products, Colwin Road, 

Bayswater. 
EDU Concrete Co, 97 Guildford Road, 

Bassendean. 
Modem Ceilings, Drake Street, Scarborough. 
E. Allpike, Grand Promenade, Inglewood. 
Belmont Modelling Works, Action Avenue, 

Belmont. 
H. Davey, 92 John Street, West Perth. 
Inglewood Modelling Works Pty Ltd, 41 Walter Road, 

Inglewood. 
R.C. Wallis, 18 Acton Avenue, Bentley. 
West Australian Plaster Mills Pty Ltd, 120 

Claisebrook Road, East Perth. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' 

AWARD No. 29 of 1974. 

1.—Title. 
This award shall be known as the Motel. Hostel, 

Service Flats and Boarding House Workers' Award 
1976 and replaces award No. 44 of 1968, as amended. 

2.—Arrangment. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Additional rates for Ordinary Hours. 
10. Overtime. 
11. Casual Workers. 
12. Part-Time Workers. 
13. Meal Breaks. 
14. Meal Money. 
15. Sick Leave. 
16. Bereavement Leave. 
17. Holidays. 
18. Annual Leave. 
19. Long Service Leave. 
20. Payment of Wages. 
21. Wages. 
21A. Minimum Wage — Adult Males and 

Females. 
22. Junior Workers. 
23. Apprentices. 
24. Bar Work. 
25. Higher Duties. 
26. Uniforms and Laundering. 
27. Protective Clothing. 
28. Workers' Equipment. 
29. Limitation of work. 
30. Board and/or Lodging. 
31. Travelling Facilities. 
32. Roster. 
33. Record. 
34. Change and Rest Rooms. 
35. First Aid Kit. 
36. Posting of Award and Union Notices. 
37. Union Membership. 
38. Board of Reference. 
39. Under-Rate Workers. 
40. Breakdowns. 
41. Prohibition of Contracting out of Award. 
42. Location Allowance. 
43. Maternity Leave. 
44. Junior Employees — Special Orders 

(Cancelled). 
45. Trainees. 
46. America's Cup Defence and Special 

Events. 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this award that the Union under- 

takes, until 1 July 1989, not to pursue any extra claims, 
award or over award, except when consistent with the 
State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 
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3.—Axea. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope, 
This award shall apply to all workers employed in the 

callings described in Clause 21.—Wages of this award 
in any establishment or place where boarders and/or 
lodgers are catered for, either permanently or otherwise, 
or where furnished or unfurnished apartments are 
sublet to tenants and where there is service as to the 
provision of meals and/or cleaning. Provided that this 
award shall not apply to any establishment licensed as 
an Hotel, Limited Hotel or Tavern, pursuant to the 
Liquor Act 1970. 

5.—Term. 
The termof this award shall be for a period of one year 

as from the beginning of the first pay period 
commencing on or after the date hereof. 

6.—Definitions. 
(1) "Bar Attendant" shall mean a worker over the age 

of 18 years who serves liquor for sale from behind a bar 
counter. 

(2) "Chef shall mean a worker who is a "Qualified 
Cook" [as defined in subclause (3) hereof], who is the 
Senior Cook employed in charge of a kitchen where 
other cooks are employed. 

(3) "Qualified Cook" shall mean a worker who has 
completed and can produce appropriate documentary 
evidence to his or her employer to the effect that he or 
she has successfully completed an apprenticeship in 
cooking at an approved or recognised school or college, 
or who has passed an appropriate trade test in cooking 
at a recognised school or college. 

(4) "Breakfast Cook" shall mean a worker (other 
than a Chef, Qualified Cook or Cook Employed Alone), 
who is responsible for the preparation of breakfasts. 

(5) "Other Cook" shall mean a worker who assists in 
the cooking and preparing of meals. 

(6) "Cook Employed Alone" shall mean a worker 
who is employed when no other cook is employed 
during his or her shift. 

(7) "Housekeeper" shall mean a worker who is 
required by the employer to be in charge of housemaids 
and/or other workers. 

(8) "Cashier" shall mean a worker who is principally 
engaged upon receiving moneys in a dining room or 
restaurant area. 

(9) "Snack Bar Attendant" shall mean a worker 
serving and/or receiving money from the public for 
snacks or meals. 

(10) "Head Waiter, Head Waitress, Head Steward or 
Head Stewardess" shall mean a worker who is required 
by the employer to be in charge of other Waiters, 
Waitresses, Stewards or Stewardesses. 

(11) "Waiter or Waitress" shall mean a worker who 
attends to the needs of guests at a table and/or performs 
room service duties. 

(12) "Cleaner — Female" shall mean a worker who 
does general cleaning duties in public areas. 

(13) "Daily Spread of Shift" shall mean the time 
which elapses from the worker's actual starting time to 
the worker's actual finishing time for the day or shift. 

7.—Contract of Service. 
(1) Except for casual workers, the contract of service 

shall be on a weekly basis, provided that one day's 
notice of termination may be given on either side on any 
working day, or in the event of such notice not being 
given by the payment by the employer or the forfeiture 
by the worker, as the case may be, of one day's pay. 

(2) Forthe purposes of this clause the term "one day's 
notice" shall mean notice to terminate employment at 
the end of the worker's shift on the following working 
day. 

8.—Hours. 
The ordinary hours of work shall be 40 per week, not 

exceeding eight per day, to be worked over not more 
than five days of the week, within a daily spread of 12 
hours. Each worker shall be entitled to two clear days off 
duty per week provided that in respect to any worker 
employed as a Bar Attendant, one of those days shall be 
a Sunday. 

9.—Additional Rates for Ordinary Hours. 
(1) A worker who is required to work any of his 

ordinary hours between 7.00 p.m. and 7.00 a.m. Monday 
to Friday, both inclusive, shall be paid at the rate of an 
extra 92 cents per hour for each such hour, or part 
thereof worked, with a minimum payment of $1.84 per 
day. Provided that any worker who works the majority 
of his ordinary hours between midnight and 7.00 a.m. 
shall be paid 97 cents per hour extra for each such hour, 
or part thereof worked. 

(2) All time worked during the ordinary hours of 
work on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(3) A worker who is required to work any of his 
ordinary hours on any day in more than one period of 
employment, other than for meal breaks as prescribed 
in accordance with the provisions of Clause 13.—Meal 
Breaks of this award, shall be paid an allowance of $ 1.54 
per day, for such broken work period worked. 

10.—Overtime. 
(1) All work done outside the daily spread of 12 

hours, or beyond eight hours in any one day. or beyond 
40 hours in any one week, shall be deemed overtime. 

(2) All overtime worked between Monday to Friday, 
both inclusive, shall be paid for at the rate of time and a 
half for the first four hours and double time thereafter. 
All overtime worked on a Saturday or Sunday, shall be 
paid for at the rate of double time. 

(3) All work done on a worker's rostered day off shall 
be paid for at the rate of double time with a minimum 
payment of four hours. 

11.—Casual Workers. 
(1) A casual worker shall mean a worker engaged on 

an hourly contract of service. 
(2) Casual workers shall not be engaged for less than 

two consecutive hours per time. 
(3) Casual workers shall be paid at the rate of time 

and a half, provided that this rate shall be increased to 
double time and a half for all work performed on the 
holidays referred to in subclause (1) of Clause 17.— 
Holidays of this award. Provided further that a casual 
worker employed as a Bar Attendant on a Sunday shall 
be paid at the rate of double time. 

(4) The provisions of Clauses 9.—Additional Rates 
for Ordinary Hours, 15.—Sick Leave, 16.— 
Bereavement Leave, 17.—Holidays and 18.—Annual 
Leave shall not apply to a casual worker. 

12.—Part-Time Workers. 
(1) A part-time worker shall mean a worker engaged 

on a weekly contract of service, who works regularly 
from week to week for not less than three or more than 
eight consecutive hours per day, and not less than 15 or 
more than 40 hours each week, over five days of the 
week. 
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(2) Part-time workers shall be paid at the rate of time 
and a quarter, provided that this rate shall be increased 
to time and a half for all work performed on a Saturday 
or Sunday, and to double time and a half for all work 
performed on the holidays referred to in subclause (1) of 
Clause 17.—Holidays of this award. Provided further 
that a part-time worker employed as a Bar Attendant on 
a Sunday shall be paid at the rate of double time. 

(3) A part-time worker who is required to work any of 
his ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday, both inclusive, shall be paid at the 
rate of an extra 92 cents per hour for each such hour, or 
part thereof worked, with a minimum payment of $1.84 
per day. Provided that a part-time worker who works the 
majority of his ordinary hours between midnight and 
7.00 a.m., shall be paid 97 cents per hour extra for each 
such hour, or part thereof worked. 

(4) All time worked by a part-time worker beyond 
eight hours per day, 40 hours per week and/or five days 
per week, shall be deemed overtime and paid for at the 
appropriate overtime rates prescribed in Clause 10.— 
Overtime of this award. 

(5) A part-time worker after 12 months' continuous 
service shall be entitled to be absent for a period not 
exceeding four weeks. 

(6) Part-time workers shall only be employed in the 
proportion of one part-time worker to every four full- 
time workers employed under the terms of this award. 
Provided that this proportion may be altered by written 
agreement between the union and the employer 
concerned. 

(7) The provisions of Clauses 9.—Additional Rates 
for Ordinary Hours, 15.—Sick Leave, 16.— 
Bereavement Leave, 17.—Holidays and 18.—Annual 
Leave shall not apply to a part-time worker. 

13.—Meal Breaks. 
(1) Every worker shall be entitled to a meal break of 

not less than one-half hour nor more than one hour, 
after not more than five hours of work. Provided that 
such meal break shall not be taken before completing 
one hour 30 minutes of work. Where it is not possible for 
the employer to grant a meal break on any day, the said 
meal break shall be treated as time worked and paid for 
at the rate applicable to the worker for the day 
concerned, plus 50 per cent of the ordinary hourly rate, 
until such time as the worker is released for a meal. 

(2) In addition to breaks for a meal, there may be one 
other break of at least two hours during each shift. Such 
break of two hours may include a meal break. 

14.—Meal Money. 
Any worker who is required to work overtime for two 

hours or more on any day, without being notified on the 
previous day or earlier, that he or she will be so required 
to work such overtime, will either be supplied with a 
substantial meal by the employer or be paid $5.21 meal 
money. 

15.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at 

his place of employment during the ordinary hours of 
work by reason of personall ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal 
ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 

worker's services terminate, if before the end of that year 
of service, to the extent that the worker has become 
entitled to further paid sick leave during that year of 
service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
worker if the absence by reason of personal ill health or 
injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that a worker shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate 
from a medical practitioner with respect to absences of 
two days or less unless after two such absences in any 
year of service the employer requests in writing that the 
next and subsequent absences in that year if any, shall 
be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or, failing agreement, shall be 
added to the worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 18.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 18.—Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 
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(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions 
published in Volume 59 of the Western Australian 
Industrial Gazette at pages one to six, the paid sick leave 
standing to the credit of the worker at the date of 
transmission from service with the transmitter shall 
stand to the credit of the worker at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor to 
workers whose injury or illness is the result of the 
worker's own misconduct. 

16.—Bereavement Leave. 
A worker shall, on the death within Australia of a 

wife, husband, defacto wife, or defacto husband, father, 
mother, brother, sister, child or stepchild be entitled on 
notice to leave up to and including the day of the funeral 
of such relation, and such leave shall be without 
deduction of pay for a period not exceeding the number 
of hours worked by the worker in two ordinary working 
days. Proof of such death shall be furnished by the 
worker to the satisfaction of the employer if he so 
requests. 

Provided that this clause shall have no effect while 
the period of entitlement to leave coincides with any 
other period of leave that may be due to the worker 
concerned. 

17.—Holidays. 
(1) (a) The following days shall be observed as paid 

holidays: New Year's Day, Australia Day, Labour Day, 
Good Friday, Easter Monday, Anzac Day, State 
Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that all work done on such 
days shall be paid for at the rate of double time and a 
half, with a minimum payment of four hours. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday, and 
when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2) Where a worker's rostered day off coincides with 
any of the holidays prescribed in this clause, such 
worker shall receive one day's additional pay at 
ordinary rates from the employer on the next 
succeeding pay day. 

(3) Where — 
(a) a day is proclaimed as a public holiday or as a 

public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole holiday or, as the case may be, 
a half holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

18— Annual Leave. 
(1) (a) Except as hereinafter provided a period of 

four consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to a 
worker by his employer and shall be taken annually by 
the worker after a period of 12 months' continuous 
service with that employer. 

(b) Where pursuant to paragraph (3) of subclause (2) 
of the Long Service Leave provisions published in 
Volume 64, Western Australian Industrial Gazette, at pages 
one to four, the period of continuous service which a 
worker has had with the transmitter (including any 
such service with any prior transmitter) is deemed to be 
service of the worker with the transmittee then that 
period of continuous service shall be deemed to be 
service with the transmittee for the purposes of this 
subclause. 

(2) During a period of annual leave a worker shall 
receive a loading of l71/2 per cent calculated on his 
ordinary rate of wage. Provided that where the worker 
would have received any additional rates for work per- 
formed in ordinary hours, as prescribed by this award, 
had he not been on leave during the relevant period and 
such additional rates would have entitled him to a 
greater amount than the loading of MVt per cent, then 
such additional rates shall be added to his ordinary rate 
of wage in lieu of the MVz per cent loading. Provided 
further, that if the additional rates would have entitled 
him to a lesser amount than the loading of 171/2 per cent 
then such loading of HVa per cent shall be added to his 
ordinary rate of wage in lieu of the additional rates. The 
loading prescribed by this subclause shall not apply to 
proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave, there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

(4) Any time in respect of which a worker is absent 
from work, shall not count for the purpose of 
determining his right to annual leave, unless and only if 
it is an absence during which he is entitled to claim sick 
pay or time spent on holidays, annual leave or long 
service leave as prescribed by this award. 

(5) (a) For the purposes of this clause service shall be 
deemed continuous notwithstanding:— 

(i) the transmission of a business where 
paragraph (b) of subclause (1) of this clause 
applies; 

(ii) any absence from work referred to in 
subclause (4) of this clause; 

(iii) any absence from work on account of personal 
sickness or accident proof whereof shall be 
upon the worker or on account of leave 
granted by the employer; 

(iv) any absence with reasonable cause proof 
whereof shall be upon the worker but in such a 
case the worker shall inform the employer in 
writing, if practicable, within seven days of the 
commencement of such absence of the nature 
of the cause. 

(b) Any absence from work by reason of any cause 
not being a cause specified in paragraph (a) hereof shall 
not be deemed to break the continuity of service for the 
purposes of this clause unless the employer during the 
absence or within 14 days of the termination of the 
absence notifies the worker in writing that such absence 
will be regarded as having broken the continuity of 
service. 

Such notice may be given to a worker by delivering it 
to him personally or by posting it to his last known 
address in which case it shall be deemed to have 
reached the worker in due course of post or, where a 
number of workers are absent from work, by posting up 
of a notification in the employer's establishment. 

(c) An absence from duty referred to in this 
subclause shall not, except as provided in subclause (4) 
of this clause, be taken into account in calculating the 
period of 12 months' continuous service. 
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(6) (a) In addition to any payment to which a worker 
may be entitled under paragraph (b) of this subclause, a 
worker whose employment terminates after he has 
completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this award 
in respect of that qualifying period, shall be given 
payment as prescribed in subclauses (1) and (2) of this 
clause in lieu of that leave or, in a case to which 
subclause (7) of this clause applies, in lieu of so much of 
that leave as has not been allowed unless:— 

(i) he has been justifiably dismissed for 
misconduct: and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying 12 monthly period, a worker leaves his 
employment, or his employment is terminated by the 
employer through no fault of the worker, the worker 
shall be paid 3.08 hours' pay at his ordinary rate of wage 
in respect of each completed week of continuous 
service. 

(7) In special circumstances and by mutual consent 
of the employer, the worker and the union, annual leave 
may be taken in not more than two periods, but neither 
of such periods shall be less than one week. 

(8) By arrangement between the employer and the 
worker annual leave may be allowed to accumulate 
from year to year but where the leave to which a worker 
is entitled or any portion thereof is allowed to 
accumulate to meet the convenience of the worker the 
ordinary wage for that leave shall be the ordinary wage 
applicable to the worker at the date at which he became 
entitled to the leave unless the employer agrees in 
writing that the wage be that applicable at the date the 
leave commences. 

19.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 

59 of the Western Australian Industrial Gazette at pages 
one to six inclusive are hereby incorporated in and shall 
be deemed to be part of this award. 

20.—Payment of Wages. 
(1) Wages shall be paid at least weekly during the 

worker's ordinary working hours. No employer shall 
hold more than one day's wages in hand except where 
otherwise agreed upon in writing between the union 
and the employer concerned. Provided that where by 
reason of this provision wages become payable on a 
Sunday or an award holiday, such wages may be held in 
hand until the next following day. 

(2) Workers whose day off falls on a pay day, shall be 
paid their wages upon a request from the worker to the 
employer, prior to the worker taking the day off. 

(3) A worker who lawfully terminates his 
employment, or is dismissed by the employer for 
reasons other than misconduct, shall be paid all wages 
due to him by the employer on the day of termination of 
his employment. 

(4) At the time of being paid a worker may be issued 
with a statement by the employer showing the gross 
wages and any allowances due to him and all 
deductions made therefrom. 

21.—Wages. 
The following shall be the minimum rates of wages 

payable to workers covered by this Award:— 
(1) Classifications (total wage per week): 

A B 
$ $ 

(1) Chef 323.20 333.20 
(2) Qualified Cook 298.50 308.50 

A B 
$ $ 

(3) Cook Employed Alone 284.10 294.10 
(4) Breakfast and/or 

Other Cooks 280.90 290.90 
(5) Bar Attendant 283.60 293.60 
(6) Cellarman 291.30 301.30 
(7) Head Waiter/Waitress 298.50 308.50 
(8) Head Steward/Stewardess 298.50 308.50 
(9) Hostess 298.50 308.50 
(10) Waiter/Waitress 276.70 286.70 
(11) Steward/Stewardess 276.70 286.70 
(12) Housekeeper 305.80 315.80 
(13) Supervisor 305.80 315.80 
(14) Night Porter 273.80 283.80 
(15) Hall Porter 273.80 283.80 
(16) Lift Attendant 273.80 283.80 
(17) Cashier 283.60 293.60 
(18) Snack Bar Attendant 276.70 286.70 
(19) Butcher 298.50 308.50 
(20) Kitchenhand 273.80 283.80 
(21) Commissionaire and/or 

Car Parking Attendant 273.80 283.80 
(22) Security Officer 298.50 308.50 
(23) Timekeeper 283.60 293.60 
(24) Storeman 280.90 290.90 
(25) Housemaid 273.80 283.80 
(26) Laundress 273.80 283.80 
(27) Cleaner 273.80 283.80 
(28) Maintenance Man 298.50 308.50 
(29) Gardener 273.80 283.80 
(30) Yardman 273.80 283.80 
(31) General Hand 273.80 283.80 
The rates of wage prescribed in Column A shall 

operate from the first pay period commencing on 
or after the 12th day of January 1989. 

The rates of wage prescribed in Column B shall 
operate from the first pay period commencing on 
or after the 12th day of July 1989. 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

(2) In-Charge Rates: A worker (other than a 
Chef or Housekeeper) who is appointed and 
placed in charge of other workers by the employer 
shall be paid the following rates in addition to his 
or her normal wage:— 

Per Week 
(a) if placed in charge of less than 

six workers $ 7.80 
(b) if placed in charge of six to 

10 workers $10.40 
(c) if placed in charge of 11 to 

20 workers $11.90 
(d) if placed in charge of more than 

20 workers $20.00 

21 A.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 
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Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 

22.—Junior Workers. 
(1) Subject to the provisions of the Liquor Act 1970, 

male workers under the age of 21 years may be 
employed as junior workers in any of the occupations 
covered by this award, other than an apprenticeship 
trade, in the proportion of one junior to every two or 
fraction of two adult workers employed in the same 
occupation, provided that this ratio may be altered by 
written agreement between the union and the employer 
concerned. 

(2) Subject to the provisions of the Liquor Act 1970, 
female workers under the age of 19 years may be 
employed as junior workers in any of the occupations 
covered by this award, other than an apprenticeship 
trade, in the proportion of one junior to every two or 
fraction of two adult workers employed in the same 
occupation, provided that no junior female worker 
under the age of 18 years shall be employed in the 
classification of housemaid. 

(3) The minimum weekly rates of wages for work in 
ordinary time to be paid to junior workers shall be as 
follows:— 

Percentage of the 
lowest adult male 

or female total rate 
Under 18 years of age 70 
Between 18 and 19 years of age 80 
At 19 years of age Full Adult Rates 

Provided that any junior worker employed in 
classifications (5) and (6) in Clause 21.—Wages of the 
award shall be paid full adult rates. 

23.—Apprentices. 
(1) Subject to the provisions of this clause, the 

Apprenticeship Regulations 1972 (hereinafter referred 
to as the "Apprenticeship Regulations") are 
incorporated in and form part of this award. 

(2) Apprentices may be taken to the trade of 
cooking. 

(3) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be 
taken in excess of that ratio unless — 

(a) the union concerned so agrees; or 
(b) the Commission so determines after receiving 

a report from the appropriate Apprenticeship 
Advisory Board; or 

(c) The Commission so determines pursuant to 
regulation 39(l)(a) of the Apprenticeship 
Regulations. 

(4) Except as hereinafter provided every agreement 
of apprenticeship shall be for a period of four years 
unless, with the approval of the Commission, that 
period is reduced or deemed to have been commenced 
prior to the date of the agreement, provided that — 

(a) where the apprentice has completed the 
eleventh year of schooling and has obtained 
the High School Certificate or Junior 
Certificate of the Public Examinations Board 
or the Achievement Certificate from the Board 
of Secondary Education in such subjects as 
the appropriate Apprenticeship Advisory 

Board determines and has the vocational 
aptitude for the trade concerned, he may be 
allowed a credit to reduce the period to 31/2 

■ years; and 
(b) where the apprentice has completed the 

twelfth year of schooling and has obtained the 
High School Certificate or Leaving Certificate 
of the Public Examinations Board in such 
subjects as the appropriate Apprenticeship 
Advisory Board determines and has the 
vocational aptitude for the trade concerned, 
he may be allowed a credit to reduce the period 
to three years. 

(c) Apprentices registered on either four or 31/2 
year terms may on satisfactorily completing 
their Certificate of Trade Studies apply to the 
appropriate Apprenticeship Advisory Board 
for a reduction in their term of apprenticeship. 
The maximum reduction allowable shall 
be— 

(i) twelve months in the case of appren- 
tices registered on four year terms, 

(ii) six months in the case of apprentices 
registered on 31/2 year terms. 

(5) Where classes are provided by the Technical 
Education Division of the Education Department in 
the locality in which the apprentice is employed the 
hours of attendance at s' h classes shall be eight hours 
per week for three schovi years. 

(6) Wages (per week) expressed as a percentage of the 
"Tradesman's Rate" — 

% 
(a) Four Year Term — 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half Year Term— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term — 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this subclause the term 
"Tradesman's Rate" means the total rate 
payable to a "Qualified Cook", as prescribed 
in Clause 21.—Wages of this award. 

24.—Bar Work. 
Any worker, other than a Bar Attendant, who in 

addition to his or her normal duties is required to 
dispense liquor from a bar, shall be paid a flat rate of 60 
cents per day in addition to the rate prescribed for such 
normal duties. 

25.—Higher Duties. 
(1) Any worker, other than a night porter, performing 

work for two or more hours in any day on duties 
carrying a higher prescribed rate of wage than that in 
which he is engaged, shall be paid the higher wage for 
such day. If work is performed for less than two hours in 
any day, he shall be paid the higher wage for the time so 
worked. 

(2) Any worker who is required to perform duties 
carrying a lower prescribed rate of wage, shall do so 
without any loss of pay. 
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26.—Uniforms and Laundering. 
(1) The employer may require plain white 

headbands to be worn by female workers. Where the 
employer requires any special uniform to be worn such 
special uniform shall be provided by the employer and 
shall remain the property of the employer. A special 
uniform shall consist of such articles of clothing such as 
monogrammed or coloured jackets, dresses, blouses, 
overalls, aprons, caps, collars, cuffs or other special 
apparel which the employer may require a worker to 
wear whilst on duty; provided that the ordinary apparel 
usually worn by waiters and stewards shall not be 
deemed to be special uniforms within the meaning of 
this clause. 

(2) Subject to subclause (3) hereof, an employer 
requiring any of the articles of clothing to be worn as 
described in subclause (1) of this clause shall cause such 
clothing to be laundered at his own expense or 
otherwise shall pay to the worker concerned $1.50 per 
week as a laundry allowance. 

(3) Where a cook wears the ordinary apparel usually 
worn by cooks such as black and white check or white 
trousers, white coats, white shirt, white apron and cap, 
such garments shall be laundered at the employer's 
expense or otherwise the worker shall be paid $2.50 per 
week as a laundry allowance. 

(4) Any dispute in respect to the application of this 
clause shall be referred to the Board of Reference. 

27.—Protective Clothing. 
(1) Workers who are required to wash dishes, clean 

toilets or otherwise handle detergents, acids, soaps or 
any injurious substances, shall be supplied with rubber 
gloves free of charge by the employer. 

(2) Where a worker is required to work in the rain, or 
where the conditions of work are such that workers are 
unable to avoid their clothing becoming wet or dirty, 
they shall be supplied with suitable protective clothing 
free of charge by the employer. 

(3) Where the conditions of work are such that 
workers are unable to avoid their feet becoming wet, 
they shall be supplied by the employer free of charge 
with suitable protective footwear. 

(4) All articles supplied shall remain the property of 
the employer and shall be returned when required, in 
good order and condition, fair wear and tear 
excepted. 

(5) Any dispute in respect to the application of this 
clause shall be referred to the Board of Reference. 

28.—Workers' Equipment. 
All knives, choppers, tools, brushes, towels, and other 

utensils, implements and material which may be 
required to be used by the worker for the purpose of 
carrying out his duties, shall be supplied by the 
employer free of charge. 

Provided that where a worker is required by the 
employer to use his own knives he shall be paid an 
allowance of $4.00 per week. 

29.—Limitation of Work. 
(1) No female worker may be required to climb 

ladders or any substitute therefor, for any purpose 
whatsoever. 

(2) No female worker shall be required to clean out 
men's public toilets, or men's toilets and bathrooms 
within the employer's establishment. Provided that this 
shall not prohibit the cleaning by females of toilets 
attached to a bedroom or suite. 

(3) No Bar Attendant shall be required to clean 
windows, scrub or wash floors. 

(4) No female worker under the age of 18 years shall 
be required to lift or carry weights in excess of 11 
kilograms and no female worker over 18 years of age 
shall be required to lift or carry weights in excess of 16 
kilograms. 

30.—Board and/or Lodging. 
(1) No worker shall be compelled to board and/or 

lodge on the employer's premises and it shall not be a 
condition of employment that any worker shall board 
and/or lodge on the employer's premises, but where by 
mutual consent board and/or lodging is provided, the 
employer shall be entitled to deduct in respect of such 
worker the following maximum amounts per week; 

(a) Full board and lodging — single accommoda- 
tion, $40.70 per week; shared accommodation 
$28.46 per week. 

(b) Full board of 21 meals per week — $32.53. 
(c) Full lodging — single accommodation, $8.13; 

shared accommodation, no charge. 
(d) The foregoing amounts shall be reduced pro 

rata for any period less than one week. 
(e) Notwithstanding the foregoing any worker, 

who is in receipt of less than the full adult rate, 
shall not have deducted an amount in excess 
of 70 per cent of the aforesaid rates. 

(2) Mutual consent for the purpose of this clause 
means a document which the worker has signed 
agreeing to the amount of board and/or lodging offered 
by the employer. Such agreement may be cancelled by 
either party giving seven days' notice in writing to the 
other party. 

(3) Workers sleeping in shall be provided with a 
common sitting room apart from their bedrooms and 
shall have access to a properly equipped bathroom and 
also have access to a laundry at such times as are 
mutually agreed upon between the worker and the 
employer. 

(4) Any dispute in respect to the application of this 
clause shall be referred to a Board of Reference for 
determination. 

31.—Travelling Facilities. 
(1) Where a worker is detained at work until it is too 

late to travel by the last ordinary bus, train or other 
regular public conveyance to his usual place of 
residence the employer shall provide proper 
conveyance free of charge. 

(2) If a worker is required to start work before the first 
ordinary means of public conveyance (hereinbefore 
described) is available to convey him from his usual 
place of residence to the place of employment, the 
employer shall provide a conveyance free of charge. 

(3) Where a worker is engaged by an employer to 
proceed to work at a place above the 26th parallel of 
South latitude, the fares of such worker shall be paid by 
the employer who may deduct the amount thereof from 
the worker's first and subsequent week's wages. 
Provided that such amount deducted shall not exceed 
50 per cent of the worker's weekly wage. 

Provided further that the amount so deducted shall 
be refunded to the worker if he works for the employer 
for at least six months, or if the worker's services are 
terminated by the employer before that time through no 
fault of the worker. 

(4) If a worker referred to in subclause (3) hereof 
continues to work for the employer for six months or 
longer, he shall upon the termination of his services, 
other than for gross misconduct, be supplied with a 
return ticket to the place of engagement if he is so 
returning to that place, or alternatively be paid an 
amount equivalent to such return ticket. 



69 W.A.I.G. W ETTE 2251 

(5) The provisions of subclauses (1) and (2) of this 
clause do not apply to a worker who usually has his or 
her own means of conveyance. 

32.—Roster. 
(1) A roster of the working hours shall be exhibited in 

the office of each establishment and in such other place 
as it may be conveniently and readily seen by each 
worker concerned. 

(2) Such roster shall show — 
(a) the name and occupation of each worker; 
(b) the hours to be worked by each worker each 

day and the breaks in shifts to be taken. 
(3) The roster in the office shall be open for 

inspection to a duly accredited representative of the 
union at such times as the "record" is so open for 
inspection. 

(4) A duly accredited representative of the union 
shall be permitted to inspect the roster available to the 
workers, not more than once in any week, during such 
times as the "record" is so open for inspection. Provided 
that the duly accredited representative notifies the 
employer before entering the place where the roster is 
kept. 

(5) Such rosters shall be drawn up in such manner as 
to show the working hours of each worker for at least 
one week in advance of the date of the roster, and may 
only be altered on account of the sickness of a worker, or 
by mutual consent between the worker and the 
employer concerned. 

33.—Record. 
(1) The employer shall keep, or cause to be kept,.on 

his business premises, or at each of them if more than 
one, a Time and Wages Record, wherein shall be 
entered the following information — 

(a) The full name, postal address and occupation 
of each worker employed; 

(b) The time each worker commences and 
finishes work each day, including any breaks 
in shift; 

(c) The hours worked by a worker each day and 
the total hours worked each week; 

(d) The wages and (if any) overtime paid to each 
worker; 

(e) The age of any worker employed on junior 
rates of pay. 

(2) The Record shall be entered up by the employer 
from day to day and shall be initialled, if correct, by the 
worker daily. 

(3) (a) The Record shall be open for inspection to a 
duly accredited representative of the union on the 
employer's premises from Monday to Friday, both 
inclusive, between the hours of 9.00 a.m. and 5.00 p.m., 
(excepting from 12 noon to 2.00 p.m.). Such 
representative shall be permitted to take any extracts 
required from the Record, which shall be maintained 
by the employer on the premises for a period of not less 
than 12 months. 

(b) In respect to any establishment, situated outside 
of a radius of 40 kilometres from the General Post 
Office, Perth, where the Record for any reason is not 
available for inspection, an extract from such Record of 
information required by the representative shall be 
forwarded by the employer to the Registered Office of 
the union within seven days of the date of the request 
made to inspect the Record. 

(4) For the purposes of this clause the term "Record" 
shall mean a book or one document wherein shall be 
entered all the information required to be kept in 
accordance with the provisions of subclause (1) of this 
clause. 

34.—Change and Rest Rooms. 
(1) Each employer shall provide a Change and Rest 

Room in cases where workers do not reside on the 
premises, which shall be adequately lighted and 
ventilated and be sufficiently roomy to accommodate 
all workers likely to use it at the one time. Such Rest 
Rooms shall be provided with a lounge, couch or bed 
and a table with adequate seating accommodation 
where workers may partake of meals. These workers 
shall have access to hot and cold water facilities. 

(2) Any dispute in respect to the application of this 
clause shall be referred to the Board of Reference. 

35.—First Aid Kit. 
In each establishment the employer shall provide 

and continuously maintain at a place easily accessible 
to all workers an adequate First Aid Kit. 

36.—Posting of Award and Union Notices. 
(1) A copy of this Award, if supplied by the union, 

shall be exhibited by each employer on his business 
premises in such a place where it may be conveniently 
and readily seen by each worker employed. 

(2) The Secretary of the union, or any other duly 
accredited representative of the union shall be 
permitted to post notices relating to union business in 
such a place where it may be conveniently and readily 
seen by each worker employed. 

37.—Union Membership. 
Deleted by section 88(3) of the Acts Amendment and 

i Repeal (Industrial Relations) Act (No. 2) 1984. 

38.—Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award, a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this Award may 
be allowed, approved, fixed, determined, or dealt with 
by a Board of Reference. 

(3) An appeal lies to the Commission in Court 
Session against any determination, decision or finding 
of the Board as prescribed in subsection (11) of section 
48 of the Industrial Arbitration Act 1979. 

39.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

40.—Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the worker 
cannot be usefully employed because of any strike by 
the union or unions affiliated with it or by any other 
association or union or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 
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41.—Prohibition of Contracting Out of Award. 
All workers covered by the terms of this award shall 

be paid not less than the wages prescribed by this Award 
and shall work in accordance with provisions not less 
advantageous to him than the provisions of this award, 
notwithstanding anything that may be determined to 
the contrary by the employer, or by the employer in 
agreement with the worker. 

42.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 21.—Wages 
of this award, an employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew 12.10 
Argyle (See subclause 12) 30.50 
Balladonia 11.40 
Barrow Island (See subclause 13) 9.50 
Boulder 4.80 
Broome 18.90 
Bullfinch 5.80 
Carnarvon 9.60 
Cockatoo Island 20.90 
Coolgardie 4.80 
Cue 12.10 
Dampier 16.40 
Denham 9.60 
Derby 19.70 
Esperance 3.80 
Eucla 13.30 
Exmouth 16.70 
Fitzroy Crossing 23.70 
Goldsworthy 11.50 
Halls Creek 26.60 
Kalbarri 3.90 
Kalgoorlie 4.80 
Kambalda 4.80 
Karratha 19.20 
Koolan Island 20.90 
Koolyanobbing 5.80 
Kununurra 30.50 
Laverton 12.00 
Learmonth 16.70 
Leinster 12.10 
Leonora 12.00 
Madura 12.40 
Marble Bar 28.70 
Meekatharra 10.40 
Mount Magnet 12.80 
Mundrabilla 12.90 
Newman 11.50 
Norseman 9.80 
Nullagine 28.60 
Onslow 19.90 
Pannawonica 15.40 
Paraburdoo 15.20 
Port Hedland 16.20 
Ravensthorpe 6.50 
Roebourne 21.90 
Sandstone 12.10 
Shark Bay 9.60 
Shay Gap 11.50 
Southern Cross 5.80 
Telfer 26.90 
Teutonic Bore 12.10 
Tom Price 15.20 
Whim Creek 19.10 
Wickham 18.70 
Wiluna 12.30 
Wittenoom 25.50 
Wyndham 29.00 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the allow- 
ance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is receiving by 
way of a district or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987, that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause (1) 
of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as at 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1 st day of July of each year in accordance 
with the annual percentage change in the Consumer 



Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. Except for the 
location allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. 

43—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 

agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 
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(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

44.—Deleted. 

45—Trainees. 
(1) Trainees may be employed in any of the 

classifications of work covered by this award, other 
than an apprenticeship trade, for any specified period 
of time as may be agreed upon in writing between the 
Union and the employer concerned. 

(2) The wage rate to be paid to a Trainee shall not be 
less than 70 per cent of the total wage rate prescribed for 
classification (5) in Clause 21.—Wages of this award. 
Provided that no Trainee 21 years of age and over shall 
be paid less than the adult male minimum wage as 
prescribed from time to time by the Western Australian 
Industrial Relations Commission. 

46.—America s Cup Defence and Special Events. 
Where a licence is granted under the provisions of 

Acts Amendment (America's Cup Defence and Special 
Events) Act 1985 of the Liquor Act 1970 the following 
provisions shall apply. 

(a) Notwithstanding the provisions of Clause 8.— 
Hours of this award the ordinary hours of 
work for Bar Attendants may include Sunday, 
provided that such ordinary hours worked 
shall be paid for at the rate of double time. 

(b) The minimum payments prescribed by 
subclause (3) of Clause 10.—Overtime of this 
award shall not apply where a worker's hours 
continue from a rostered day into his rostered 
day off. 

(c) The provisions of subclause (6) of Clause 12.— 
Part-Time Workers of this award shall not 
apply. 

Schedule of Respondents. 
Belmont Park Motel, 285 Great Eastern Highway, 

Belmont, 6014. 
Railton Private Hotel, 70 Pier Street, Perth, 6000. 
Koala Motor Lodge. 130 Mounts Bay Road, Perth, 

6000. 
Park Lane Apartments, 132 Mounts Bay Road, Perth, 

6000. 
Haywin House Residential, 14 Irwin Street, Perth, 

6000. 
Country Women's Association Hostel, 1174 Hay 

Street, West Perth, 6005. 
Girls' Friendly Society Lodge, 240 Adelaide Terrace, 

Perth, 6000. 
YMCA Hostel, 119 Murray Street, Perth, 6000. 
YWCA Hostel, 21 Havelock Street, West Perth, 

6005. 
Amelia House, 30 Bulwer Street, Perth, 6000. 
Limbless Soldiers' Association of WA Inc. 79 Colin 

Street, West Perth, 6005. 
Kings Park Lodge, 255 Thomas Street, Subiaco, 

6008. 
Bidston Hall, 1 Rokeby Road, Subiaco, 6008. 
St Clair Hostel, 57A Bay View Terrace, Claremont, 

6010. 
Westhaven House, Eric Street, Cottesloe, 6011. 
John Wilson Lodge, 38 Hamilton Street, East 

Fremantle, 6158. 
Auto Lodge, 891 Canning Highway, Canning Bridge, 

6153. 
Swanview Motel, 1 Preston Street, Como, 6152. 
Southway Service Flats, 35 Angelo Street, South 

Perth, 6151. 
Town Lodge, 134 Mill Point Road, South Perth, 

6151. 
Highway Motel, Albany Highway, Bentley, 6102. 
Toorak Lodge, 85 Great Eastern Highway, Rivervale, 

6103. 
Arkaba Inn, 69 Great Eastern Highway, Rivervale, 

6103. 
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Rose and Crown Hotel 105 Swan Street. Guildford, 
6055. 

Sunnyside Boarding House, 696 Beaufort Street. 
Mount Lawley, 6050. 

Mt Lawley Guest House. 790 Beaufort Street, Mount 
Lawley, 6050. 

Hamersley Cottage, 180 Park Street, Subiaco, 6008. 
Karingal Girls' Hostel, 151 Hamersley Road. 

Subiaco, 6008. 
Gildercliffe Lodge, 180 Gildercliffe Street. 

Scarborough, 6019. 
Matilda Gard Hostel, Bridge Street, South Guildford, 

6055. 
Devonia Lodge, Hubert Street, Darlington, 6070. 
Highway Marquis Motel, Ocean Drive, Bunbury, 

6230. 
Transway Motel, 1 Chopping Street, Manjimup, 

6258. 
Highway Marquis Motel, 234 Albany Highway, 

Albany, 6330. 
Highway Motel. The Esplanade, Esperance, 6450. 
Highway Motel, Hannan Street, Kalgoorlie, 6430. 
Surrey House Private Hotel, 9 Boulder Road. 

Kalgoorlie, 6430. 
Northam Motel, John Street, Northam, 6401. 
Hacienda Motel, Durlacher Street, Geraldton, 

6530. 
Highway Motel, West Street, Carnarvon, 6701. 
Highway Motel. Webster Street, Port Hedland, 

6721. 

Dated at Perth this 17th day of August 1976. 

MOTOR V EHICLE (SERVICE STATION, 
SALES ESTABLISHMENTS, RUST PREVENTION 

AND PAINT PROTECTION) INDUSTRY 
AWARD No. 29 of 1980. 

1.—Title. 
This award shall be known as the Motor Vehicle 

(Service Station, Sales Establishments, Rust Prevention 
and Paint Protection), Industry Award No. 29 of 1980 
and replaces Award No. 4 of 1976 as consolidated and 
amended and Award No. 5 of 1978 as amended. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4, Area. 
5. Term. 
6. Contract of Service 
7. Hours. 
8. Overtime. 
9. Shift Work. 
10. Holidays and Annual Leave. 
11. Record. 
12. Representative Interviewing Employees. 
13. Absence Through Sickness. 
14. General Provisions. 
15. Supply of Overalls and Protective Clothing. 
16. Under-Rate Employees. 
17. Junior Employees. 
18. Country Work. 

19. Vehicle Allowance. 
20. No Reduction. 
21. Wages. 
22. -Long Service Leave. 
23. Bereavement Leave. 
24. Location Allowances. 

Schedule of Respondents. 

3.—Scope. 
(1) This award shall apply to employees employed in 

any of the callings classified in Clause 21. — Wages 
hereof, whose duties, without limiting their generality, 
shall include any one or more of those described in 
subclause (2) of this clause and who are employed by 
any of the respondents hereto who are engaged in the 
business of motor service station operators and/or 
buying, selling or exchanging of new or secondhand 
motor vehicles and/or application of anticorrosive and/ 
or paint protective substances and/or washing and 
polishing of motor vehicles, 

(2) The duties referred to in subclause (1) hereof are 
as follows:— 

(a) The retail selling of petrol or oil. 
(b) The washing, cleaning, polishing, greasing or 

changing of oil of motor vehicles, wheel 
changing, lamp globe changing, servicing of 
motor vehicles (where no mechanical 
knowledge is required) or tidying up of the 
employers premises. 

(c) Car parking in and around the employer's 
premises. 

(d) Operating a steam cleaning machine or 
applying anticorrosive and/or paint protective 
substances to motor vehicles. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of two 

years from the beginning of the first pay period 
commencing on or after the date hereof. 

6.—Contract of Service. 
(1) A contract of service to which this award applies 

may be terminated in accordance with the provisions of 
this clause and not otherwise, but this subclause does 
not operate so as to prevent any party to a contract from 
giving a greater period of notice than is hereinafter 
prescribed, nor to affect the employer's right to dismiss 
an employee without notice for misconduct. 

(2) Subject to the provisions of this clause, a party to a 
contract of service may, during ordinary working hours, 
give to the other party the appropriate period of notice 
of termination of the contract prescribed in subclause 
(5) of this clause and the contract terminates when that 
period expires. 

(3) In lieu of giving the notice referred to in subclause 
(2) of this clause, the employer may pay the employee 
concerned his ordinary wages forthe period of notice to 
which he would otherwise be entitled. 

(4) (a) Where an employee leaves his employment— 
(i) without giving the notice referred to in 

subclause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires, he forfeits his entitlement to any 
moneys owing to him under this Award except 
to the extent that those moneys exceed his 
ordinary wages for the period of notice which 
should have been given. 
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(b) In a case to which paragraph (a) of this subclause 
applies — 

(i) the contract of service shall, for the purposes of 
this award be deemed to have terminated at 
the time at which the employee was last ready, 
willing and available for work during ordinary 
working hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with if 
the employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent 
to the employee's ordinary wages for the 
period of notice which should have been 
given. 

(5) The period of notice referred to in subclause (2) of 
this clause is — 

(a) In the case of a casual employee, one hour; 
(b) In any other case— 

(i) during the first month of employment 
under the contract, one day; and 

(ii) after the first month of such 
employment, one week. 

(c) On the first day of engagement, an employee 
shall be notified by his employer or by the . 
employer's representative whether the 
duration of his employment is expected to 
exceed one month and if he is hired as a casual 
employee, he shall be advised accordingly. 

(d) An employee shall, for the purpose of this 
award, be deemed to be a casual employee— 

(i) if the expected duration of the 
employment is less than one month; 
or 

(ii) if the notification referred to in 
paragraph (a) of this subclause is not 
given and the employee is dismissed 
through no fault of his own within one 
month of commencing employment. 

(6) (a) A "Part-time" employee shall mean an 
employee who regularly works less than 40 hours each 
week, provided that such an employee shall be engaged 
for no less than four hours on each day of 
employment. 

(b) A "Part-time" employee shall receive payment 
for Wages Clause 21, Holidays and Annual Leave 
Clause 10, and Absence Through Sickness Clause 13 on 
a pro rata basis in the same proportion as the number of 
hours regularly worked each week bears to 40 hours. 

(7) The employer shall be under no obligation to pay 
for any day not worked, upon which the employee is ' 
required to present himself for duty, except when such 
absence from work is due to illness and comes within 
the provisions of Clause 13. — Absence Through 
Sickness or such absence is on account of holidays to 
which the employee is entitled under the provisions of 
this award. 

(8) (a) The employer is entitled to deduct payment 
for any day or part of any day upon which an employee 
cannot be usefully employed because of a strike by the 
Union party to this award, or by any other Association 
or Union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the employee cannot be usefully 
employed through any cause which the employer could 
not reasonably have prevented, but only if, and to the 
extent that, the employer and the Union so agree, or in 
the event of disagreement the Board of Reference, so 
determines. 

(c) Where the stoppage of work has resulted from 
damage or a breakdown of the employer's machinery 
the Board of Reference, in determining a dispute under 

paragraph (b) of this subclause, shall have regard for 
the duration of the stoppage and the endeavours made 
by the employer to repair the breakdown. 

7.—Hours. 
(1) (a) The provisions of this subclause shall apply 

to all employees other than those engaged on 
continuous shift work. 

(b) The ordinary working hours shall not exceed 40 
in any one week nor eight in any one day and except as 
hereinafter provided, shall be worked in five days 
excluding Sunday and the day upon which the weekly 
half holiday is observed in the shop district in which the 
employer's business is situated and, except in the case of 
shift employees, between the hours of 7.00 a.m. and 6.00 
p.m. 

(c) Employees (including casuals) may be required 
to work part of their ordinary working hours between 
7.00 a.m. and 1.00 p.m. on the day upon which the 
weekly half holiday is observed, in which case such 
employees other than casuals shall be rostered off duty 
for an equivalent period during the following week. 
Except in the case of casuals the ordinary hours to be 
worked on such weekly half holidays shall not exceed 
four. 

(d) The meal interval shall not exceed IVs hours. 
(e) Where the first night shift in any week 

commences on Monday night, the night shift 
commencing on Friday and finishing not later than 8.00 
a.m. on Saturday of that week, shall be deemed to have 
been worked in ordinary working hours. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Forty hours (inclusive of crib time) shall 
constitute a week's work to be worked in five shifts of 
eight hours each. Provided that this clause shall be 
deemed to have been complied with if the ordinary 
working hours do not exceed 80 hours per fortnight to 
be worked in shifts of eight hours each. For the purpose 
of this proviso a "fortnight" means any two consecutive 
weekly pay periods. 

8.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) (i) For all work performed beyond the ordinary 
hours of duty on any day, payment shall be 
made at the rate of time and a half for the first 
two hours and double time thereafter, 

(ii) These rates shall not apply to casuals 
employed between 7.00 a.m. and 1.00 p.m. on 
the day upon which the weekly half holiday is 
observed. 

(c) All work performed after 1.00 p.m. on Saturday 
when Saturday is the day upon which the weekly half 
holiday is observed, shall be paid for at the rate of 
double time. 

(d) All work performed on a Sunday shall be paid for 
at the rate of double time. 

(e) All work performed on the holidays prescribed in 
Clause 10. — Holidays and Annual Leave hereof shall 
be paid for at the rate of double time and a half. 

(f) When an employee is required for duty during 
any meal period whereby his meal time is postponed for 
more than one hour, he shall be paid at overtime rates 
until he gets his meal. 

(g) In the calculation of overtime rates, each day 
shall stand alone. Provided that when an employee 
continues working beyond midnight on any day, the 
hours worked after midnight shall be counted as part of 
the previous day's work for the purpose of calculating 
the rates to be paid. 
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(2) (a) The provisions of this subclause shall apply 
only to employees engaged on continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours as prescribed, or on a shift 
other than a rostered shift, shall be paid for at the rate of 
double time, except where an employee is called upon to 
work a sixth shift in not more than one week in any four 
weeks, when he shall be paid for such shift at time and a 
half for the first four hours and double time 
thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates— 

(i) if it is due to private arrangement between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving man not coming on duty at the 
proper time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of this subclause apply to all 
employees. 

(b) Overtime on shift work shall be calculated on the 
rate payable for shift work. 

(c) (i) An employee required to work overtime for 
more than two hours, without being notified 
on the previous day or earlier, that he will be so 
required to work, shall be supplied with a meal 
by the employer or be paid $3.00 for a meal 
and, if owing to the amount of overtime 
worked, a second or subsequent meal is 
required, he shall be supplied with each such 
meal by the employer or be paid $2.10 for each 
meal so required. 

(ii) No such payment need be paid to employees 
living in the same locality as their workshops 
who can reasonably return home for such 
meals. 

(iii) If an employee in consequence of receiving 
such notice has provided himself with a meal 
or meals and is not required to work overtime, 
or is required to work less overtime than the 
period notified, he shall be paid the amounts 
above prescribed in respect of the meals not 
required. 

(d) No employee shall be compelled to work for 
more than five hours without a break for a meal. 

(e) (i) An employer may require any employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirements. 

(ii) No organisation party to this award, or 
employee or employees covered by this award, 
shall in any way, directly or indirectly be a 
party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this 
subclause. 

9.—Shift Work. 
(1) Provided it is located outside the zones 

prescribed in section 92 of the Factories and Shops Act 
1963-1978 as a zone for trading during extra ordinary 
trading hours an employer may work his establishment 
on shifts but before doing so shall give notice of his 
intention to the union concerned and of the intended 
starting and finishing times of ordinary working hours 
of the respective shifts. 

(2) The provisions of this clause apply to shift work 
whether continuous or otherwise. 

(3) (a) Where any particular process is carried out 
on shift other than day shift and less than five 
consecutive afternoon or five consecutive night shifts 
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are worked on that process, then employees employed 
on such afternoon or night shifts shall be paid at 
overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. on 
any day, the whole of that shift shall be deemed, for the 
purpose of this award, to have been worked on the 
following day. 

(5) A shift employee shall when on afternoon or 
night shift be paid per shift of eight hours a loading at 
the rate of 15 per cent of one fifth of the rate of wage for 
the classification in which the employee is employed as 
set out in Clause 21. — Wages of this award. 

(6) All work performed on a rostered shift, when the 
major portion of such shift falls on a Saturday, Sunday 
or a holiday, shall be paid for as follows;— 

Saturday — at the rate of time and one half. 
Sunday — at the rate of time and three 

quarters. 
Holidays — at the rate of double time. 

These rates shall be paid in lieu of the shift allowance 
prescribed in subclause (5) of this clause. 

10.—Holidays and Annual Leave. 
(1) The following days or the days observed in lieu 

shall, subject to this subclause and Clause 8. — 
Overtime hereof, be allowed as holidays without 
deduction of pay, namely. 

New Year s Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties, in lieu of any of the 
days named in the subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when . 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) On any public holiday not prescribed as a 
holiday under this award the employer's establishment 
or place of business may be closed, in which case an 
employee need not present himself for duty and 
payment may be deducted, but if work be done ordinary 
rates of pay shall apply. 

(4) (a) Except as hereinafter provided a period of 
four consecutive weeks' leave with payment as 
prescribed in paragraph (b) hereof shall be allowed 
annually to an employee by his employer after a period 
of 12 months' continuous service with such employer. 

(b) (i) An employee before going on leave shall be 
paid the wages he would have received in 
respect of the ordinary time he would have 
worked had he not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof an employee 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following: 

(aa) The rate prescribed for his class of 
work in Clause 21. — Wages and the 
allowance prescribed in Clause 24. — ~ 
Location Allowance. 
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(bb) Subject to paragraph (c) hereof the 
rate prescribed by Clause 9. — Shift 
Work according to the employee's 
roster including Saturday and Sunday 
shifts. 

(c) (i) Provided that where the employee would have 
received shift loadings prescribed by Clause 9. 
— Shift Work had he not been on leave during 
the relevant period and such loadings would 
have entitled him to a greater amount than the 
loading of 171/2 per cent then the shift loadings 
shall be added to the rate of wage prescribed 
by Clause 21. — Wages hereof in lieu of the 
l71/2 per cent loading. Provided further, that if 
the shift loadings would have entitled him to a 
lesser amount than the loadingof l71/2 per cent 
then such loading of l71/2 per cent shall be 
added to the rate of wage prescribed by Clause 
21. — Wages hereof in lieu of the shift 
loadings. 

(ii) The loading prescribed by this subclause shall 
not apply to proportionate leave on 
termination. 

(5) (a) A seven day shift employee, i.e. a shift 
employee who is rostered to work regularly on Sunday 
and holidays shall be allowed one week's leave in 
addition to the leave to which he is otherwise entitled 
under this clause. 

(b) Where an employee with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift employee, he shall be entitled 
to have the period of annual leave to which he is 
otherwise entitled under this clause increased by one- 
twelfth of a week for each completed month he is 
continuously so engaged. 

(6) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee would have been an 
ordinary working day. there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

(7) Any time in respect of which an employee is 
absent from work except time for which he is entitled to 
claim sick pay or time spent on holidays, annual leave 
or long service leave as prescribed by this award, shall 
not count for the purpose of determining his right to 
annual leave. 

(8) In special circumstances and by mutual consent 
of the employer, the employee and the Union 
concerned, annual leave may be taken in not more than 
two periods. 

(9) Notwithstanding the provisions of this clause an 
employer who observes a Christmas close down for the 
purpose of granting leave may require an employee to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(10) In the event of an employee being employed by 
an employer for portion only of a year, he shall only be 
entitled, subject to subclause (11) of this clause, to such 
leave on full pay as is proportionate to his length of 

. service during that period with such employer and if 
such leave is not equal to the leave given to the other 
employees he shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on 
full pay. 

(11) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid one third of a week's pay at his 
ordinary rate of wage in respect of each completed 
month of service in that qualifying period. 

(12) In addition to any payment to which he may be 
entitled under subclause (11) of this clause, an 
employee whose employment terminates after he has 
completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this award 
in respect of that qualifying period shall be given 
payment in lieu of that leave, or in a case to which 
subclauses (8) and (9) of this clause applies, in lieu of so 
much of that leave as has not been allowed unless:— 

(a) He has been justifiably dismissed for 
misconduct; and 

(b) The misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(13) The provisions of this clause shall not apply to 
casual employees. 

11.—Record. 
(1) Each employer shall keep a record 

containing— 
(a) The names of all employees employed by him 

to whom this award applies; 
(b) The class of work performed; 
(c) The hours worked (including overtime) by 

each employee; and 
(d) The wages paid (including overtime) to each 

employee. 
(2) Such record may be inspected at any time during 

ordinary working hours by a duly accredited 
representative of the Union, and he shall be allowed to 
take extracts therefrom. 

12.—Representative Interviewing Employees. 
An accredited representative of the Union shall with 

the consent of the employer be permitted to enter the 
premises of the employer at all reasonable times and 
interview the employees covered by this award. 

13.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at the place of employment during the ordinary 
hours of work by reason of personal ill health or injury 
shall be entitled to payment during such absence in 
accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than the 
employee's entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the end 
of that year of service, to the extent that the employee 
has become entitled to further paid sick leave during 
that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 



(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require 
provided that the employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two days or less unless after two 
such absences in any year of service the employer 
requests in writing that the next and subsequent 
absences in that year if any, shall be accompanied by 
such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when the employee is absent on annual leave and an 
employee may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to the employee's place of 
residence or a hospital as a result of his personal ill 
health or injury for a period of seven consecutive days 
or more and the employee produces a certificate from a 
registered medical practitioner that the employee was 
so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause (3) 
of this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time the 
employee proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 10.— 
Holidays and Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 10.—Holidays and 
Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has 
been deemed continuous in accordance with subclause 
(3) of Clause 2 of the Long Service Leave provisions 
published in Volume 62 of the Western Australian 
Industrial Gazette at pages one to six, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmittor shall 
stand to the credit of the employee at the commence- 
ment of service with the transmittee and may be 
claimed in accordance with the provisions of this 
clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

14.—General Provisions. 
(1) The employer shall allow union notices, except 

those which on reasonable grounds he considers 
' objectionable, and a copy of this award to be posted up 
by the Union in a place accessible to the employee and 
approved by the employer. 

(2) The employer shall provide a first aid kit as 
specified by the regulations made under the Factories 
and Shops Act 1963. 

15.—Supply of Overalls and Protective Clothing. 
(1) (a) Where employees are required to wear a 

distinctive type of clothing, be it overalls or shirt and 
trousers, one set of such clothes shall be supplied 
annually by the employer free of cost to the 
employees. 

(b) If employees are required to launder such 
clothing they shall be paid an allowance of $1.20 per 
week. 

(2) Any employee continually operating a steam 
cleaning machine and/or applying anti-corrosive 
substances to motor vehicles, shall be supplied with two 
sets of overalls, one pair of oilskin trousers and one pair 
of clogs or gum boots annually. 

(3) (a) The employer shall provide all protective 
clothing required for the carrying out of a job. 

(b) Where necessary such protective clothing shall 
include suitable respirators, goggles and gloves. 

(c) Such protective clothing shall remain the 
property of the employer and shall be replaced by the 
employee if lost by him or destroyed through his 
negligence; provided that facilities are made available 
by his employer for the safe keeping of such 
equipment. 

16.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum wage may be 
paid such lesser wage as may from time to time be 
agreed upon in writing between the Union and the 
employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision, the employee shall 
be entitled to work for and be employed at the proposed 
lesser rate. 

17.—Junior Employees. 
(1) Junior employees, upon being engaged shall 

furnish the employer with a certificate containing the 
following particulars: 

(a) Name in full 
(b) Age and date of birth 

(2) No employee shall have any claim upon an 
employer for additional pay in the event of the age of the 
employee being wrongly stated either on the certificate 
or, if no such certificate is furnished, verbally to the 
employer. If any junior employee shall wilfully mis- 
state his age, either verbally to the employer or in the 
certificate, he alone shall be guilty of a breach of this 
award, and in the event of an employee having received 
a higher rate than that to which he was entitled, he shall 
make restitution to the employer. 

18.—Country Work. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to work at such a 
distance that he cannot return to his home each night 
and the employee does so, the employer shall provide 



2260 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

the employee with suitable board and lodging or shall 
pay the expenses reasonably incurred by the employee 
for board and lodging. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period which the 
employee is absent from work without reasonable 
excuse and in such a case, where the board and lodging 
is supplied by the employer, he may deduct from 
moneys owing or which may become owing to the 
employee an amount equivalent to the value of that 
board and lodging for the period of absence. 

(3) (a) The employer shall pay all reasonable 
expenses including fares, transport of tools, meals and 
if necessary, suitable overnight accommodation 
incurred by an employee or person engaged who is 
directed by his employer to proceed to the locality of the 
work and who complies with such direction. 

(b) The employee shall be paid at ordinary rate of 
payment for the time up to a maximum of eight hours in 
any one day incurred in travelling pursuant to the 
employer's direction. 

(4) An employee to whom the provisions of 
subclause (1) of this clause applies, shall be paid an 
allowance of $7.90 for any weekend that he returns to his 
home from the job but only if:— 

(a) He advised the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in which 
he so returns; 

(b) He is not required for work during that 
weekend: 

(c) He returns to the job on the first working day 
following the weekend; and 

(d) The employer does not provide or offer to 
provide suitable transport. 

19.—Vehicle Allowance. 
(1) Where an employee is required and authorised to 

use his own motor vehicle in the course of his duties he 
shall be paid an allowance not less than that provided 
for in the table set out hereunder. Notwithstanding 
anything contained in this subclause the employer and 
the employee may make any other arrangement as to 
vehicle allowance not less favourable to the 
employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th 
day of June next following. 

Rates of hire for use of employee's 
own vehicle on employer's business 

Area and Details Engine Displacement 
{in cubic centimetres) 

Distance travelled during a year 
on Official Business 

Over 
1600cc 

1600cc 
& under 

Metropolitan Area: 
First 8.000 kilometres 
Over 8.000 kilometres 

21.0 c/km 
13.9 e/km 

16.4 c/km 
1 l.l c/km 

South West Land Division: 
First 8.000 kilometres 
Over 8.000 kilometres 

21.7 c/km 
14.4 c/km 

17.1 c/km 
11.5 c/km 

North of 23.5 degrees South Latitude: 
First 8.000 kilometres 
Over 8.000 kilometres 

24.5 c/km 
16.0 c/km 

19.3 c/km 
12.8 c/km 

Rest of the State: 
First 8.000 kilometres 
Over 8.000 kilometres 

22.7 c/km 
15.1 c/km 

17.8 c/km 
12.1 c/km 

(4) "Metropolitan Area" means that area within a 
radius of 50 km from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by section 20 of the Land Act 
1933-1971 excluding the area contained within the 
Metropolitan Area. 

20.—No Reduction. 
Nothing in this award shall entitle an employer to 

reduce the wage of any employee who at the date of this 
award was being paid a higher rate of wage than the 
minimum prescribed for his class of work. 

21.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 9 
September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The following shall be the minimum rate of wage 
payable to employees under this award. 

Rate 
(1) Adult Employees: per week 

(a) Self Service Attendant 
Grade II (as defined) 282.20 

(b) Self Service Attendant 
Grade I (as defined) 269.20 

(c) Lubritorium Attendant, 
Steam Cleaner Operator 
applying anticorrosive 
substances 263.00 

(d) Operator applying paint 
protective substances 256.80 

(e) Trainee Operator 239.70 
(f) Car Detailer 250.70 
(g) All other employees including 

driveway attendants 239.70 
(2) Junior Employees: Percent of "All Other 

Employees" Wage Rate. 
% 

Under 16 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) A Casual Employee shall be paid 20 per cent 
in addition to the ordinary rate prescribed in 
subclause (1) above. 

(4) Leading Hand: An employee appointed by 
the employer as a leading hand shall be paid the 
following amount in addition to the ordinary rate 
of pay: 

.$ 
(a) If placed in charge of not less 

than three and more than 10 
other employees 14.00 

(b) If placed in charge of more 
than 10 and not more than 20 
other employees 21.50 

(c) If placed in charge of more 
than 20 other employees 27.80 

(5) Definitions: 
(a) Self Service Attendant Grade II shall 

mean an employee whose duties without 
limitation shall include activating self 
service pumps, receiving payments for 
and recording credit sales of petroleum 
products, booking vehicles for car wash, 
lubritorium and mechanical services and 
operating a cash register for sales of other 
products. Provided these duties represent 
the major portion of their work. 

(b) Self Service Attendant Grade I shall 
mean an employee whose duties are 
limited to operating a console to 

(i) activate self service fuel pumps, 
and 



(ii) to receive and record payments for 
petroleum products. 

(c) Operator applying anticorrosive sub- 
stances shall mean an employee who has 
been employed for a period of not less 
than three months as a trainee operator, 
and who is experienced in the application 
of anticorrosive substances. 

(d) Operator applying paint-protective 
substances shall mean an employee who 
has been employed for a period of not less 
than three months as a trainee operator 
andKvho is experienced in the application 
of paint-protective substances. 

(e) Trainee Operator shall mean an 
employee who has been employed for less 
than three months and who works under 
supervision applying anticorrosive 
substances and/or paint protective 
substances. 

(f) Car Detailer shall mean an employee 
who is employed to clean the internal and 
external surfaces of Motor Vehicles. 

22.—Long Service Leave. 
The Long Service Leave provisions published in Vol. 

62 of the fVesrern Australian Industrial Gazette, at pages 
one to six inclusive are hereby incorporated in and shall 
be deemed to be part of this award. 

23.—Bereavement Leave. 
(1) An employee, other than a casual employee, 

shall, on the death within Australia of a wife, husband, 
father, mother, brother, sister, child or step-child, be 
entitled on notice of leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise would 
have been on duty and shall not be granted in any case 
where the employee concerned would have been off 
duty in accordance with any shift roster, or on long 
service leave, annual leave, sick leave, workers' 
compensation, leave without pay or on a public 
holiday. 

24.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 21.—Wages 
of this award, an employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew 12.10 
Argyle (See subclause 12) 30.50 
Balladonia 11.40 
Barrow Island (See subclause 13) 9.50 
Boulder 4.80 
Broome 18.90 
Bullfinch 5.80 
Carnarvon 9.60 
Cockatoo Island 20.90 
Coolgardie 4.80 
Cue 12.10 
Dampier 16.40 
Denham 9.60 
Derby 19.70 
Esperance 3.80 
Eucla 13.30 

Exmouth 16.70 
Fitzroy Crossing 23.70 
Goldsworthy 11.50 
Halls Creek 26.60 
Kalbarri 3.90 
Kalgoorlie 4.80 
Kambalda 4.80 
Karratha 19.20 
Koolan Island 20.90 
Koolyanobbing 5.80 
Kununurra 30.50 
Laverton 12.00 
Learmonth 16.70 
Leinster 12.10 
Leonora 12.00 
Madura 12.40 
Marble Bar 28.70 
Meekatharra 10.40 
Mount Magnet 12.80 
Mundrabilla 12.90 
Newman 11.50 
Norseman 9.80 
Nullagine 28.60 
Onslow 19.90 
Pannawonica 15.40 
Paraburdoo 15.20 
Port Hedland 16.20 
Ravensthorpe 6.50 
Roebourne 21.90 
Sandstone 12.10 
Shark Bay 9.60 
Shay Gap 11.50 
Southern Cross 5.80 
Telfer 26.90 
Teutonic Bore 12.10 
Tom Price 15.20 
Whim Creek 19.10 
Wickham 18.70 
Wiluna 12.30 
Wittenoom 25.50 
Wyndham 29.00 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the 
allowance prescribed in subclause (1) of this 
clause plus the difference between that rate 
and the amount such partial dependant is 
receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987, that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 



equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause (1) 
of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as at 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1 st day of July of each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. Except for the 
location allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. 

Schedule of Respondents. 
Ampol Petroleum Ltd, 220 St George's Terrace, Perth 

6000. 
Allpikes Mt Lawley Garage, 81 Walcott Street, Mt 

Lawley 6050. 

Ash ton Motors Pty Ltd, 7 Queen Victoria Street, 
Fremantle 6160. 

Beam Service Steam & Body Sprayers, 8 Dyer Street, 
West Perth 6005. 

BP Cannington Service Station, 1443 Albany 
Highway, Cannington 6107. 

Caravell Car Cleaners, 1351 Albany Highway, 
Cannington 6107. 

Diesel Motors Pty Ltd, 1091 Albany Highway, 
Bentley 6102. 

Dorsett Motors Holdings Pty Ltd, 22 Stephen Street, 
Bunbury 6230. 

Dots Car Cleaning, 40 Sundercombe Street, Osborne 
Park 6017. 

Endrust (WA) Pty Ltd, 451 Orrong Road, Kewdale 
6105. 

Impala Auto Clean, 22 Rudloc Road, Morley 6062. 
Mobil Midland, 60 Great Northern Highway, 

Midland 6056. 
The Shell Company of Australia, 220 St George's 

Terrace, Perth 6000. 
Williamson Motor House, 108 Guildford Road, 

Maylands 6051. 
Winterbottoms Motors Pty Ltd, 148 Adelaide 

Terrace, Perth 6000. 
Dated at Perth this 21st day of May 1982. 

SITE ALLOWANCES — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of 
Western Australia (Union of Employers) 
on behalf of Cooper and Oxley Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. C198 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Workers Construction Industry 
COMMISSIONER AR. BEECH. 

26th day of May 1989. 

Order. 
HAVING heard Mr P.R. Davis on behalf of the 
Applicant and Mr M.J. Keogh on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the R & I Bank Building site in James Street, 
Northbridge, a site allowance of $1.40 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
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substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978. excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances, (1) Asbestos, (w) Heavy Blocks and (ag) 
Bricklayer Operating Cutting Machine; Clause 24 
of the Earthmoving and Construction Award No. 
10 of 1963 and Clause 24 of the Engine Drivers' 
Building and Steel (Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of 
Western Australia (Union of Employers) 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. C227 of 1989. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

2nd day of June 1989. 

Order. 
HAVING heard Mr A. Bajada on behalf of the 
applicant and Mr M.J. Keogh on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That in accordance with the provisions of Clause 
8(16) of the Building Trades (Construction) Award 
1987, the provisions of Clause 31 of the Engine 
Drivers' (Earthmoving and Construction) Award, 
and the provisions of Clause 28 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, the agreement between the parties to 
pay employees covered by the said Awards and 
employed by Comco Constructions at 46 
Parliament Place, 12-14 Thelma Street and 1 
Havelock Street, West Perth, a site allowance of 
$1.20 per hour worked to compensate for all special 
factors and disabilities in connection with 
construction work on the said site in lieu of all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award, 
Clause 24 of the Engine Drivers' (Earthmoving and 
Construction) Award, and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commence- 
ment of work on the site and until the work is 
complete, is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf of 

Consolidated Constructions Pty Ltd 
and 

Building Trades Association of Unions 
of Western Australia (Association of Workers). 

No. 672 of 1989. 
COMMISSIONER A.R. BEECH. 

29th day of June 1989. 

Site allowance — cinema complex — disabilities — 
agreement ratified. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for an 
Order pursuant to section 23 to ratify a site allowance 
agreed between the parties to apply to work 
constructing an eight cinema complex adjacent to the 
Carousel Shopping centre in Cannington. The 
Commission heard the parties in the Commission on 
the 25th day of May and inspected the site on the 31st 
day ofMay. The site occupies 15 000 square metres and 
work commenced on the construction in April 1989, 
being due for completion in March 1990. The 
construction of the complex itself is of conventional 
materials, being steel frame with concrete blocks and an 
iron roof. The construction is a single storey with a 
mezzanine floor with the seating within the picture 
theatres being on a sloped terraced floor. Construction 
will also involve a small plant room and a raised bio- 
box. The complex will contain a small restaurant and 
kitchen together with conventional public facilities. 
The inspections show the site to be opened ground 
which has had the top layer of soil removed. The site is 
clay, and extremely boggy which has caused disabilities 
to be experienced by workers and plant and equipment. 
The workers are exposed to the weather. When the site is 
dry the clhy itself is not easily able to be dug by hand and 
requires the use of a jackhammer. The Commission was 
informed that as the construction progresses the layout 
of the complex and the type of seating involved will lead 
to a greater overlap of trades than that conventionally 
experienced. 

The parties negotiated and reached agreement at a 
level of $1.30. This level originally caused the 
Commission concern given that work at the Carousel 
Shopping Centre adjacent to this site had attracted a 
site allowance of 80 cents in 1987 (see C414 of 1987, 67 
WAIG 1423). However it is clear that the work currently 
before the Commission is able to easily be 
distinguished from the work before the Commission on 
that instance. The Commission understands the work 
previously undertaken at Carousel did not involve 
outside work but rather modifications to existing 
buildings. On that understanding and given the 
considerations which arise following the Sapri 
Decision (Print F1957) the Commission accepts the 
amount of $1.30, whilst possibly higher than the 
Commission itself may have awarded, is within a range 
which is not offensive to the wage fixing principles for 
the kind of work inspected. 

Accordingly the allowance is approved. 
Ms KJ. Lynch appeared on behalf of the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Site Allowance. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf of 

Consolidated Constructions Pty Ltd 
and 

Building Trades Association of Unions 
of Western Australia (Association of Workers). 

No. 672 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER AR. BEECH. 
29th day of June 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
applicant and Ms J.F. Boots on behalf of the 
respondent, and by consent, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at Hoyts 8 Carousel Site at Cannington, a site 
allowance of $1.30 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, (j) Toxic Substances and (ag) Bricklayer 
operating cutting machine; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Alowance. 

The Building Trades Association of Unions 
of Western Australia (Association of Workers) 

and 
Universal Construction Pty Limited. 

No. C57 of 1989. 
Construction Workers Construction Industry 

, COMMISSIONER AR. BEECH. 
22nd day of March 1989. 

Site allowance — disabilities — access — allowance 
granted. 

Reasons for Decision. 
(Given Extemporaneously.) 

THE COMMISSIONER: I gave this matter some 
thought after I had been on the inspections, and I had 
some of the difficulties that the parties have spoken of. 
not so much as to the application of the award, but 
whether or not the work in question warranted a site 
allowance. The inspections revealed a number of 
factors that have been cited in previous decisions as 
warranting a site allowance and they are matters that go 
to the nature of the soil, the question of manhandling of 
material and the question of working in areas that have 
a natural hollow and therefore people work in a greater 
temperature than would be if there was exposure to the 
winds that are around. 

In each case, it goes to the question of the degree to 
which they are a factor and the degree to which they are 
experienced by the workers concerned. I also take into 
account the fact that the site is one that is not, for 
example, an area of exposed bush, but is in fact an 
established site with access to amenities, that being 
toilet facilities that aren't of a construction style, as well 
as access to the shop. It is hard to reach a conclusion as 
to the prices without material, but the access is a factor 
that I take into account, and I also take into account the 
lack of public interaction. In considering all of those 
factors and the criteria that have been laid down in the 
decision of the Full Bench (67 WAIG 1731), and the 
Sapri decision, it seemed to me that there are factors on 
the site that would warrant a site allowance. 

Having reached that far, I have given some thought as 
to what the level that site allowance should be. I do not 
take into account the fact that the location is unique as 
warranting an allowance, and neither do I take into 
account the contractual situation. The purpose of the 
site allowance is to compensate for the disabilities 
experienced on the site which are not provided for in the 
award. I draw to the parties' attention the inspections 
that I undertook in relation to the Atlantis Marine Park, 
which was Matter CR1177 of 1988, which has some 
parallel in the sense that the public walked through the 
site, despite the endeavours of the parties to prevent 
them, and that was seen as being a factor. Also, in 
relation to the Atlantis Marine Park matter, the 
construction involved the erection of buildings; there 
was said to be an overlap of trades, and also the 
difficulties of working in a coastal location, and the 
parties' assessment of an alllowance there was 75 cents. 
I do not rate the zoo as being of that scale, in the sense of 
a comparison. 

That being the case, I conclude that a site allowance is 
warranted. The degree to which the factors that I have 
mentioned can be converted into dollars and cents is 
not of any precise nature and I believe that a site 
allowance of 60 cents would be appropriate. So far as 
operative date is concerned, that does, cause me some 
concern. The experience that I have had in these 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2265 

matters is that even when they are arbitrated, the 
allowance operates as from the commencement of the 
project; that may not be the case in each matter, but that 
is my experience. However, I cannot award a site 
allowance earlier than the 24th day of January without 
the agreement of the parties, and accordingly what I 
would propose to do is to leave my comments there, ask 
the to prepare an Order in the terms that I have 
indicated; I will reduce my decision to writing so that 
the parties' rights pursuant to the Act are protected if the 
matter needs to go further, and at that stage the parties 
can advise me if there is agreement regarding an 
operative date. If there isn't, then I will determine an 
operative date which will of course not be before the 
date the application was lodged. 

Order accordingly. 
Ms B. Love appeared on behalf of the applicant. 
Mr A. Bajada appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Building Trades Association of Unions 
of Western Australia (Association of Workers) 

and 
Universal Construction Pty Limited. 

No. C57 of 1989. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
4th day of May 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the applicant 
and Mr A. Bajada on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That in accordance with the provisions of Clause 
8 (16) of the Building Trades (Construction) Award 
1987; the provisions of Clause 31 of the Engine 
Drivers' (Earthmoving and Construction) Award; 
and the provisions of Clause 28 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, employees covered by the said 
Awards and employed by the respondent at the 
East Africa Exhibit — Stage 1, Perth Zoo, South 
Perth, shall be paid a site allowance of 60 cents per 
hour worked to compensate for all special factors 
and disabilities in connection with construction 
work on the said site, in lieu of all special rates and 
conditions prescribed in Clause 9(1); excepting 
subclause (w) Lifing of Other than Standard 
Blocks and (f) Explosive Powered Tools of the 
Building Trades (Construction) Award 1987, 
Clause 24 of the Engine Drivers' (Earthmoving and 
Construction) Award and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973 with effect from the 24th day of 
Janaury 1989 until completion of the said work. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Electrical Trades Union of Workers of 
Australia (WA Branch) and 

the Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia 

and 
Esco Electrical Pty Ltd and 

Environ Mechanical Services Pty Ltd. 
No. C13 of 1989. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978 

AIRCONDITIONING AND REFRIGERATION 
(CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
4th day of May 1989. 

Order. 
HAVING held a conference and inspection on site on 
the 24th day of February 1989, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders;— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended and the Airconditioning and 
Refrigeration (Construction and Servicing) Award 
No. 10 of 1979 as amended, employees who are 
employed by the Respondents on the Kelmscott 
Community School site, Kelmscott, shall be paid a 
site allowance of 85 cents per hour for each hour 
worked. 

This Order shall take effect as from the 
commencement of work on site and shall 
terminate on the completion of the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 
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PUBLIC SERVICE 
APPEAL BOARD — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80I(l)(e).—Appeal to Public Service 

Appeal Board. 
Gary Mark Raxworthy 

and 
The Authority for Intellectually 

Handicapped Persons. 
No. PSAB2 of 1989. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988. 

Social Trainer State Government 
Administration 

PUBLIC SERVICE APPEAL BOARD. 
12th day of May 1989. 

Termination of employment — unfair dismissal alleged 
— dismissal due to alleged misconduct — decision 
reviewed de novo — allegations were made — 
denials from victim — appeal upheld — order for 
reinstatement. 

(Given extemporaneously.) 
Reasons for Decision. 

THE CHAIRMAN: The Appellant was formally in the 
employ of the Authority for Intellectually Handicapped 
Persons as a social trainer. He was dismissed from its 
employ on 22 March 1989 with one month's payment in 
lieu of notice. The dismissal was effected because the 
Authority was "satisfied on the balance of 
probabilities" that he sexually interfered with a client. 

The dismissal followed complaints from another 
client, Kim, made on 18 March in the presence of three 
social trainers. Those complaints were that the 
Appellant put the client, Kevin, in the shower, clothed 
and with the water running, got into his bed and put his 
finger up his bottom and also masturbated him. As a 
result of these complaints the Appellant was "charged" 
with an "offence" allegedly pursuant to sections 44 and 
45 of the Public Service Act in the terms mentioned. 

The mention of the charge under the Act is something 
of a misnomer because it is conceded that the Appellant 
was not a public servant, rather his employment was 
governed by the terms of the Government Officers 
(Social Trainers) Award 1988. By Clause 7(7) of that 
Award provides that the provisions of Part IV of the 
Public Service Act which include sections 44 and 45 
"shall apply mutatis mutandis to employees employed 
pursuant to this Award". However, that provision does 
not and cannot render a person who is not a public 
servant liable for an offence against the Act but merely a 
breach of the Award. Section 44 of the Act is limited in 
its terms to the officer who is employed under the terms 
of the Public Service Act and nothing in the Award can 
extend the liability prescribed by the Act. 

At all events upon laying the charge the Respondent 
invited the Appellant to state in writing whether he 
admitted or denied the truth of it. The Appellant 
responded that he strongly denied the allegations and 
indicated he understood "the high ethical behaviour" 
required of social trainers and said that he had 
displayed that to the clients. 

However, the Respondent took the view that the 
allegations made by Kim were to be preferred. In so 
doing it reasoned that Kim did not have the intellectual 
capacity to concoct either by himself or in colaboration 
with Kevin such a tale. Furthermore, the Respondent 
regarded it as completely out of character for Kim to 

make false allegations against staff. In addition, it 
recognised that deviant sexual behaviour was not 
unknown in the industry and did not consider itself 
immune from such behaviour. 

The Appellant now exercises the statutory right given 
him by section 80I(l)(e) of the Industrial Relations Act. 
Of course he persists with his denial of the allegations 
against him. The basis of his appeal is that the client 
whom he is alleged to have sexually interfered with has 
not made such a complaint; the client who made the 
allegation has a history of unreliability in respect of 
allegations against staff, and in any event the 
allegations are too general to be given credence, in 
particular they do no specify a date of occurrence. As 
well, the Appellant claims to have been denied natural 
justice, as a result of the generalised nature of the 
complaints. 

As to the last mentioned complaint there is no 
substance whatever in the claim. The Appellant was 
told of the allegations such as they were and given 
ample opportunity to put his view. If the allegations 
were made without specific dates that does not 
automatically lead to a breach of natural justice. Whilst 
it is clear that in a matter of this nature an officer is 
entitled to particulars of the allegations made against 
him, he is only entitled to such particulars as can in fact 
be given and not manufactured. Natural justice is a 
frequently misunderstood concept in this jurisdiction. 
Some think it requires that before an employee is 
dismissed the employer should conduct a formal 
enquiry but that is not the case. The rules of natural 
justice do not require the inflexible application of fixed 
rules but merely required fairness in all the 
circumstances. Moreover, as stated in Twist v. 
Randwick Municipal Council (1976) 136 CLR 106 
where, as here, there is a full right of appeal by a hearing 
de novo. defects in the original process are not usually 
fatal. 

The nature of an appeal made under section 80I( l)(e) 
is somewhat different from the authority ordinarily 
given to the Commission to enquire into whether a 
dismissal is fair or not. The decided cases make it clear 
that in claims of unfair dismissal perse the Commission 
is not to act as an appellate court and substitute its own 
view as if it were the employer, but rather determine 
whether the employer's conduct was in all the 
circumstances reasonable. Hence in cases of 
misconduct the test is not whether to the satisfaction of 
the Commission the misconduct occurred, but whether 
the employer had a reasonable suspicion amounting to 
a belief that the misconduct had in fact occurred (see 
Mavromatidis v. TNT Pty Ltd (1987) 67 WAIG 1650). 
However, these proceedings are expressly an appeal, 
with the Appeal Board being given the power "to adjust" 
a decision to dismiss an employee. The onus is of course 
on the Appellant to show that the Board should 
interfere with and adjust the decision. However, as with 
promotion appeals the decision is to be reviewed de novo 
on the basis of the evidence before the Board, not 
merely on the basis of whether the decision maker made 
the right decision on the evidence available to it at the 
time (cf: Colpitts v. Australian Telecommunications 
Commission (1986) 20IR 184). The process afforded by 
section 801 is such that the Commission, constituted by 
an Appeal Board, is given a greater license to substitute 
its own view. Although as Mr Burns so rightly said the 
dismissal was lawful, the matter does not end there. 
Where as here the dismissal was based on a particular 
act of misconduct, albeit that there are parts to it, the 
Board, as part of the appellate process, is required to 
enquire into that allegation, if as is the case, the 
Apellant denies the Commission of such misconduct. If 
on appeal the act of misconduct is not shown to have 
occurred, then the very basis for the decision under 
appeal, in this case the decision to dismiss, is lost. 
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It is important to point out, and in this respect our 
decisionis unanimous, that the Appellant was not 
dismissed, as perhaps he might have been, because the 
Respondent considered his continued employment 
contrary to its best interests because of allegations that 
he rubbed his hands on the thighs of a client in an 
indecent manner and that he made inappropriate 
remarks concerning the client's penis, which 
allegations the Appellant either acknowledged could 
have happened or meekly denied. However, the fact is 
that the was not dismissed for, or indeed accused of, 
committing those acts. Rather, he was charged with the 
commission of a specific and different act of 
misconduct and it is on that basis that the appeal must 
be determined. It would of course be wrong for the 
Authority to dismiss him for one reason and seek to 
justify the decision before the Board for different 
reasons. In the circumstances if the act complained of is 
not shown on balance to have occurred, no matter how 
lawful the dismissal was,primafacie at least the decision 
on which it rested ought not in our view be allowed to 
stand. 

The strange aspect about this case, at least so far as the 
majority of the Board is concerned, is that both the 
Appellant and to a large degree the alleged "victim" 
denied that the events in question occurred. Really the 
case against the Appellant rests on the largely 
uncorroborated allegations of the "victim's" room 
mate. 

We have no doubt and find that the allegations relied 
on by the Respondent were in fact made by Kim in the 
terms suggested by the Respondent's witnesses, whose 
evidence we accept. Furthermore, to the extent possible 
those allegations were confirmed in a reasonably firm 
fashion by Kim in his evidence before us. We think too 
that there is much to be said for the evidence of Mr 
Batini, the Respondent's Chief Clinical Psychologist, 
that the allegations made by Kim are so complex that 
they are unlikely to have been concocted by him. His 
expert opinion confirms our observations of Kim, 
which we made in the course of observing him giving 
his evidence. Indeed we accept that his handicap is such 
that his difficulty is an inhibition to say precisely what 
he intends, rather than being unduly verbose or 
forthcoming. 

Were the matter to end there we would be inclined to 
uphold the Respondent's decision. But there is more. 
Against the firm allegations of Kim was a denial of sorts, 
before us by Kevin. In fairness we could not say with any 
conviction that the denial was reliable, nonetheless that 
does not mean the opposite was the case and he should 
be taken to have confirmed the allegations. Putting 
aside that denial as unreliable we accept the evidence of 
Messrs Mclvor and Finlay that Kevin made unsolicited 
denials to them, at least in part, of the allegations on at 
least two separate occasions, albeit after the Appellant 
had been dismissed. It is those occurrences made to 
persons with whom he has a close association which 
leaves the majority of the Board with a degree of 
uncertainty about the allegations made by Kim. It 
might be as Mr Batini suggested that Kevin has a 
propensity to agree with anything, or say whatever is 
necessary to avoid conflict but those denials do not 
appear to have been made in that context. It might be 
tod that they were made in the face of apprehension of 
court proceedings. If the latter is the case it is to be borne 
in mind that almost from the outset the evidence is that 
he made conflicting "yes" "no" "yes" responses to 
questions put to him by the Respondent's investigators 
about the matter. Indeed, Mrs Stokoe acknowledged 
that his responses left her with a degree of uncertainty 
about his attitude towards the allegations. Though 
Kevin appears to have acknowledged as accurate the 
allegations as and when first made by Kim in the 
presence of three social trainers, that has to be 

considered in the context of his subsequent denials 
made to Mrs Stokoe which was before the dismissal was 
effected, and in the context of the evidence of Mr Batini 
that he has a tendency to agree with almost anything to 
avoid conflict. 

It is these factors which leave the majority of the 
Board with a good deal of uneasiness about the whole 
affair and the dismissal. In addition it must be 
acknowledged that the allegations made by Kim which 
led to the dismissal are in some respects vague. There is 
no precise information as to when the Appellant was 
alleged to have been in bed with Kevin, other than it was 
at night on a Tuesday or Wednesday. No indication was 
given as to when and where he was to have masturbated 
or otherwise sexually interfered with Kevin. Also Kim 
did on one occasion, albeit under what we think to be 
most unsavoury pressure from Mr Short indicate that 
what he said was not true. We feel bound to say that is 
seems from the bulk of the evidence that Mr Short took 
it upon himself to try and interfere with some of those 
who gave evidence on behal f of the Respondent in order 
to pursue the interests of the Appellant and that of 
course should not be. Indeed, our unanimous 
impression of Mr Short's evidence was that he was an 
individual on a mission to see that the Appellant was 
not dismissed because he did not think it right that the 
allegations of a client alone should be sufficient. It is the 
unanimous view of this Board that that is simply not the 
case. There is no reason why if a cleint is thought to be 
reliable his allegations should not be sufficient. 

In these circumstances coupled with the persistent 
denials of the Appellant, although of all the witnesses 
we thought him the least impressive and his denial not 
altogether convincing, the majority at least does not 
think the dismissal should be allowed to stand. We 
acknowledge the special position of trust in which the 
Respondent and indeed social trainers are placed in 
relation to clients, and of course it is trite to say that 
anything of the kind alleged against the Appellant on 
this occasion cannot in any way be countenanced, and 
if shown to have occurred would be sufficient to justify 
instant dismissal. But the nature of the evidence is such 
on this occasion to leave us with too many questions 
unanswered and a sense of unease about the allegations 
relied upon by the Respondent. Thus while we have 
some sympathy for the position in which the 
Respondent finds itself we consider on balance that the 
dismissal should not, at least on the grounds given, be 
allowed to stand. We therefore propose that the appeal 
be allowed and to order that he be re-employed, without 
loss of benefits, so that practically he is reinstated in his 
job with the Respondent. 

Appearances: Mr C.D. McKinley on behalf of the 
Appellant. 

MrG.L. Burns on behalf of the Respondent, and with 
him Mr P.A. Batini. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 801(1 )(e).—Appeal to Public Service 

Appeal Board. 
Gary Mark Raxworthy 

and 
The Authority for Intellectually 

Handicapped Persons. 
No. PSAB2 of 1989. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988. 

Social Trainer State Government 
Administration 

PUBLIC SERVICE APPEAL BOARD. 
12th day of May 1989. 

HAVING heard Mr C D. McKinley on behalf of the 
Appellant and Mr G.L. Bums and with him Mr PA. 
Batini on behalf of the Respondent, the Commission, 
constituted by the Public Service Appeal Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the appeal be upheld and the Respondent 
reinstate Mr Raxworthy as a social trainer and 
further that the Respondent allow him all benefits 
lost by the termination as if his contract had not 
been determined on 22 March 1989, including 
reimbursing him the remuneration which would 
have accrued to him during the period of his 
unemployment. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Public Service Appeal Board. 

PUBLIC SERVICE RECLASSIFICATION APPEALS. 

Item No. Decision 

PSA 975/85 Ian DORES 

PSA 735/87 John Robert COX 
PSA 1223/87 Howard John WORTH 
PSA 1224/87 Alan KEMP 
PSA 1788/87 Barbara MOVES 
PSA 1812/87 Gregory Edward MASON 
PSA 1903/87 Civil Service Association 
PSA 1909/87 Civil Service Association 
PSA 1912/87 Civil Service Association 
PSA 1913/87 Civil Service Association 
PSA 2097/87 Peter Terrence MOHEN 

PSA 2100/87 Leonard Norman CHAFER 
PSA 2215/87 Secretary 
PSA 2217/87 Secretary 
PSA 2218/87 Mark Vaughan SMITH 
PSA 2225/87 John Michael HARDING 
PSA 2226/87 Douglas John FAIRBURN 
PSA 2229/87 David Alexander GRAHAM 
PSA 2235/87 Patrick Ernest BAKER 
PSA 2240/87 Warren Ashley BOWERS 
PSA 2364/87 Georgina THIELE 
PSA 2367/87 Pieter Diedrich LEEFLANG 
PSA 2368/87 William Thomas GAYNOR 
PSA 2379/87 John Hilton MAYNARD 

PSA 2402/87 Roger Anthony WEBB 
PSA 2408/87 Ross Alexander DAVIES 
PSA 2409/87 Giovanni Mario SCIUTO 
PSA 2411/87 Leslie Leo DUSZ 
PSA 2415/87 Paul Thomas FRANKLYN 
PSA 2416/87 Geoffrey Peter SWEENEY 
PSA 2418/87 Nam Wah WAI (Rickie) 
PSA 2423/87 Emest Oswald POLIS 
PSA 2427/87 Jack HUNT 
PSA 2429/87 Dennis Allan CLARKE 
PSA 2445/87 Michael John RIDGE 

PSA 2463/87 Michael Brian McGOVERN 
PSA 23/88 Stephen Barry JEPS 
PSA 37/88 Ross BECKWITH 
PSA 39/88 Robert Kim PICKARD 

. PSA 47/88 Robert James HUNTER 

3/1024 Dismissed for want of 
prosecution 

0069309 Withdrawn 
070063 Withdrawn 
0070075 Withdrawn 
0071456 Withdrawn 
0072047 Withdrawn 
0070804 Withdrawn 
0069334 Withdrawn 
0063101 Withdrawn 
0072345 Withdrawn 
120 Withdrawn prior to court 

hearing 
115 Withdrawn 

Dismissed 
Dismissed 
Dismissed 
Reclassified Level 2 
Dismissed 
Reclassified Level 3 

305/08 Dismissed 
11136 Withdrawn 
531935 Withdrawn 
— Withdrawn 
— Withdrawn 
009374 Withdrawn prior to court 

hearing 
005137 Dismissed 
007912 Dismissed 
007894 Dismissed 
008229 Withdrawn 
009118 Dismissed 
007043 Dismissed 
003645 Withdrawn 
0001454 Withdrawn 
009192 Withdrawn 
005113 Withdrawn 
003918 Dismissed for want of 

prosecution 
009040 Dismissed 
GA 106152—PI Dismissed 
071072 Dismissed 
080003 Withdrawn 
109121 Withdrawn 
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PUBLIC SERVICE RECLASSIFICATION APPEALS. 

Item No. Decision 

R.W. SARGENT 119054 
J.F. McMAHON 098068 
RJ. HALL 080001 
G.J. HYDE 082100 
Gary Douglas BOBRIGE — 
Patricia M. OXLEY 108117 
R.L. GWYNNE 1570 
Peggy Alice Elizabeth HOGAN 24055J 
Eileen BUHLMAN 0115 
Mary Bernadette SCHWEGLER 06/05 

Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Reclassified Level 2 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 

SCHOOLTEACHERS 
TRIBUNAL — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The State School Teachers' Union of 
Western Australia (Incorporated) 

and 
The Honourable Minister for Education. 

No. T7 of 1989. 
THE COMMISSION CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER G.J. MARTIN (Chairman) 
MS S.K. RODWAY (Member) 
MS N.F. REEVES (Member). 

6 July 1989. 

Reasons for Decision. 
COMMISSIONER MARTIN: The applicant seeks a 
determination by the Tribunal of eligibility 
requirements for the new position of "Consultant of 
School Libraries" within the Curriculum Policy Branch 
of the Ministry of Education. 

The application arises from the disagreement 
between the parties over which qualification(s) should 
be specified as an essential qualification to be held by 
applicants for the position. 

This matter has been before the Tribunal previously 
by way of a conference and it was ultimately agreed that 
the wording of the original advertisement which 
appeared in the Education Circular calling for 
applications was ambiguous leading to the decision by 
the respondent not to fill the position. That has not yet 
occurred pending the outcome of these proceedings. 

(See Exhibits 1, 2 and 3) 
At the outset of the proceedings on the 17th day of 

May 1989 the Tribunal was asked by the respondent not 
to entertain the application as it was beyond the 
jurisdiction of the Tribunal or should be dismissed as 
not being necessary or desirable in the public interest or 
for any other reason. 

The Tribunal after hearing the parties on that motion 
reserved its decision on that question. 

It is common ground that the matter of disagreement 
is not an industrial matter as defined in the Act (section 
7 — "Industrial Matter", in relation to a person who is a 
teacher as defined in section 73A and is employed 

under the Education Act 1928) and that the matter 
comes before us pursuant to section 78(l)(a)(ii) of the 
Act and which provides that the Tribunal has exclusive 
jurisdiction to enquire into and deal with 

(ii) any matter concerning the interpretation or 
application of any Act or regulation governing 
the service of a teacher, a group of teachers or 
teachers generally or concerning any inequity 
arising out of the application of any such Act 
or regulation. 

In creating the new position referred to earlier in 
these reasons for decision and appointing a person to it 
the respondent is exercising authority under the 
Education Act 1928. 

Section 7, subsections (2) and (3) of that Act provide 
that 

(2) The Minister may appoint teachers and 
employees other than officers, of the 
Department. 

(3) The Minister or where the Minister delegates 
to him the power conferred on the Minister by 
this subsection, the Director General may 
subject to the regulations and Division 1, Part 
IIA of the Industrial Relations Act 1979, 
transfer or promote any teacher or employee, 
other than an officer of the Department. 

Division 1 of Part IIA of the Act constitutes this 
Tribunal and establishes its jurisdiction, including the 
rights of teachers to appeal against a recommendation 
of the Director General (now Chief Executive Officer) 
recommending the promotion of a teacher to a new 
office or vacancy in the teaching staff of the 
Department, 

Section 28 of the Act empowers the respondents to 
make regulations for certain purposes including 

(a) The appointment, powers and duties of 
teachers and employees, other than officers of 
the Department, 
and 

(d) The admission, training, examination, 
certification, classification, appointment, 
promotion, transfer, suspension, dismissal, 
resignation, leave of absence, discipline and 
duties of teachers. 

The Education Act Regulations, 1960 (the 
Regulations), deal with those matters. (See for example 
Division 1 — of Part IV — Teachers — Admission and 
Appointment). 
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Regulation 140 of Part V — Specialist and Advisory 
Services of the Regulations provides inter alia. 

(2) In particular subject areas or in such other 
fields as the Executive Officer may determine 
specialist staff may be appointed as follows . 

(f) Such other teachers or employees as the 
Chief Executive Officer may determine. 

Subregulation (3) of Regulation 140 contains specific 
qualifications necessary for appointment to some 
Specialist and Advisory positions, but not all referred to 
in paragraph (2) and not in respect of any position 
created under paragraph (f) of regulation (2) above. 

It seems logical to assume that inherent in the 
exercise of the power contained in paragraph (f) above, 
that the Chief Executive Officer has the authority to set 
the criteria for the appointment of any "such other 
teachers or employees" as specialist staff. 

The respondent argues firstly that it has 
demonstrated by a recital of sections of the Education 
Act 1928 and its Regulations that the question of 
whether or not qualifications or requirements of 
teaching positions are regulated under conditions of 
employment by or under the Education Act 1928 must 
be answered in the affirmative and is thus by definition 
not an industrial matter, — the interpretation of 
industrial matter in the Act, in relation to a person who 
is a teacher excluding specifically as it does "any matter 
regulated under conditions of employment prescribed 
by or under the Education Act 1928" unless the parties 
agree that it is desirable that a matter be dealt with as if it 
were an industrial matter, and which in this case one of 
them does not so agree, to wit, the respondent. 

Secondly the respondent argues that in the view of the 
Decision of the Tribunal of the 6th day of February 1987 

. in Matter No. T8 of 1986 (67 WAIG page 1028) the 
matter now before the Tribunal cannot be dealt with 
under section 78(l)(a)(ii) of the Act, as sought by the 
applicant. 

In that matter the Tribunal held that 
To that extent in our view 78(a)(i)(ii) is a form of 

enabling provision saying to the Tribunal you may 
enquire into and deal with industrial matters as 
defined and in addition the provisions of any act or 
regulations which may exist now or in the future 
governing the service of a teacher subject to the 
proscription as to the Education Act and its 
regulations as contained in the definition of 
industrial matter in relation to a person who is a 
teacher as defined in section 73A of the Act. 

(67 WAIG, p 1028 at p 1033) 
Finally the respondent submitted, with references to 

authorities i.e. Matter No. PAB 86 of 1987 of 15 
September 1987 (67 WAIG page 1966) and Davis v. The 
Western Suburbs Hospital of 1 December 1941 (State 
Reports N.S.W. Vo. 42 page 26) that the law is quite clear 
that an employer may determine the requirements for a 
position including qualifications and then if there are 
differences of opinion between competing applicants 
comparative assessments can be made via the appeal 
provision of section 78(l)(b)(i) of the Act, and wherein 
the Tribunal has the power to be the final arbiter on 
such matters of difference. 

In the applicant's view in seeking a determination 
that the appropriate qualification for the position in 
question be a tertiary qualification more than that held 
by a three year trained teacher, it is not asking the 
Tribunal to "dictate" to the respondent what the 
eligibility requirements should be but to remove by the 
Tribunal's interpretative powers of the Regulations and 
custom and practice, an inequity which could otherwise 
arise with the application of the Regulations as 
proposed by the respondent. 

The applicant took us to authorities upon the 
Tribunal's power to interpret the Regulations namely 
the Interpretation Act 1987 and Matter No. 5 of 1987 (67 
WAIG page 1523). It argues that the Regulations, 
pertinently regulation 140 (2) and (3) does apply to the 
group of teachers immediately concerned with the 
vacant position and by past practice other "Consultant" 
positions have been considered at large as requiring the 
same minimum qualifications as usually specified for 
the "identical twin counterpart" in regulation 140 (2) 
"Senior Education Officers", namely a Teachers Higher 
Certificate and a degree. 

A unilateral change to the practice now, it is 
submitted, means that in the past potential applicants 
have been denied the right to apply for any positions, 
unfairly and inequitably. 

I observe at this point that the application now before 
us is not aimed at redressing the past, even if such a 
course was open to us, which I strongly doubt. 

In essence the applicant argues that by stipulating a 
lesser essential qualification for this Consultant 
Position the respondent will be acting contrary! to 
custom and practice for all previously advertised 
positions for Consultants, which is clearly implied in 
the regulation by proper statutory construction and the 
recognition of the status of the positions by the Teachers 
Promotions and Review Advisory Board, the 
recommending authority for these and other positions 
in accordance with the Regulations. 

The answer which the applicant' seeks from the 
Tribunal is that it looks at the Regulations which 
prescribe qualifications, the Teachers Salaries Award 
1981 which prescribes qualifications and the merits and 
then it "can construct and weigh the facts and make a 
determination as to what this Tribunal thinks the 
position is predicated upon" (Transcript notes of 
proceedings page 26 and page 29). 

It does not ask us to assume the task of the employer 
to determine what the eligibility requirements should 
be. 

As to the question of jurisdiction and process raised 
by the respondent the applicant posed a neat rhetorical 
question. "If the Tribunal has no power to consider the 
Education Act and its regulations under section 
78(l)(a)(ii) of the Act, what other Act or Regulation 
governs the service of a teacher?" 

Clearly in its submission the Parliament intended 
that the Tribunal was to have the power to inquire into 
and deal with any matter arising under the 
interpretation and application of the Education Act 
and its regulations, the prime instruments governing 
the service of a teacher. 

In analysing the respective arguments I turn firstly to 
the source of power being exercised by the respondent 
in creating a new position or filling a vacant position. 

Regulation 140(2) of the Regulations empowers the 
Chief Executive Officer to appoint specialist staff in 
specified positions and such other teachers or 
employees as he may determine. Consultant positions 
are not specified positions. That is a discretionary 
power to be exercised or not as the Chief Executive 
Officer determines. 

The regulations in subregulation (3) specifies the 
qualifications which should be required to be held in 
order to be appointed to certain positions but not for the 
positions of Consultants. 

Regulation 101 requires that 
(1) (a) Subject to the Act and these regulations, 

vacancies in positions on the teaching" 
staff that are filled by promotion shall be 
advertised as directed by the Chief 
Executive Officer. 
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Teaching staff is defined in the Education Act to 
include persons who are engaged in teaching and 
"includes persons who hold or act in positions in the 
Department in respect of which a teaching academic 
qualification is required". 

(Section 3) 
The Consultants positions from Education Circular 

October 1988, page 278, seem to be such latter positions 
and were advertised as directed by the Regulations. 

Regulation 101 (l)(b) provides 
(b) An advertisement under a direction given by 

the Chief Executive Officer shall specify the 
qualifications required to be held by any 
applicant for the position referred to in the 
advertisement. 

The qualification for the positions of Consultants, as 
previously noted is not specified in the Regulations but 
to have meaning under the regulation it is my view that 
the power lies with the Chief Executive Officer to 
formulate the qualifications to be held by any applicant 
for the position. That is a discretionary power and in 
this case in the original (now rescinded) advertisement 
the qualification to be held was "an appropriate tertiary 
qualification" (Education Circular October 1988, page 
278 at page 279). 

To this point it cannot be said that the respondent 
acted other than in accordance with the regulations in 
that 

• The Chief Executive Officer determined to 
appoint specialised staff (Reg. 140). 

• The vacancy in the new position was advertised 
and applications called to fill the vacancy. (Reg. 
101). 

• The advertisement specified the qualification to 
be held by applicants for the position (Reg. 
101). 

The challenge then arises from the applicant as to 
what criteria the Chief Executive Officer should 
recognise when exercising his discretion as to the 
qualifications to be specified for the position in 
question. 

I observe first that the regulations do not fetter that 
discretion for the position in question. That Regulation 
140 specifies qualifications for four of the nine 
designated Specialist Positions clearly cannot be read 
as specifying the same qualifications for all officers 
appointed thereunder. To read it that way would be a 
nonsense in that it would equate the qualifications 
required for an Education Officer with those specified 
explicitly for his • superior the Senior Education 
Officer. 

I thus find that the specification of the qualifications 
to be held by any person for any position created under 
Regulation 140 except for those specifically provided 
for is at the unfettered discretion of the Chief Executive 
Officer. 

The question next becomes will the Chief Executive 
Officer exercise his discretion unfairly when he so next 
advertises a vacancy for a new position if he does not 
follow the criteria referred to by the applicant? 

The question is hypothetical at this time as that event 
has not yet occurred but clearly from Exhibit I it will 
some time in the future. 

The applicant contends that the specified 
qualifications will be as in 1988 (Exhibit I) — "an 
appropriate tertiary qualification" — a qualification 
open to be interpreted by the Chief Executive Officer — 
and less than that sought by the applicant as proper and 
appropriate in view of custom and past practice. 

However Exhibit I clearly indicates that the 
respondent when it re-advertises the position will 
specify a particular qualification namely "Associate 

Member" of the Library Association of Australia. That 
step will in my view be a proper exercise of Regulation 
101(l)(b). The previous "qualification specifications" 
being in my view not a proper exercise of that 
subregulation. 

Upon the matters raised in the proceedings to the 
point of the need for this decision and the reasons 
therefor I conclude firstly that the Tribunal does not 
have the authority to entertain this application for the 
reasons expressed in Matter No T8 of 1986 (67 WAIG 
page 1028 at page 1033) and referred to in part earlier in 
these reasons for decision. 

In so doing I have some misgivings as the matter has 
not been raised since that decision and the Tribunal has 
dealt with many other such matters — but now it has — 
and appellate tribunals in the past have made it clear 
that it is not good enough to rely upon what one thinks 
may have been intended to happen or to be the case 
when construing an Act or Award or what the practical 
industrial relations situation dictates — it is a question 
of what the written words say. 

Secondly it seems to me that the test of an inequity 
(unfairness) under section 78(l)(a)(ii) arises post event, 
namely after the Act or regulation has been applied, 
indeed if such is necessary in the circumstances before 
us and wherein it seems that the appeal provisions for 
unsuccessful applicants, holding qualifications higher 
than those specified for the position, pursuant to section 
78(l)(b)(i) of the Act or Regulations 90A et seq of the 
Education Act Regulations, 1960, are the equitable 
remedy. 

For the reasons so expressed I dismiss the application 
for want of jurisdiction. 

Ms S.K. Rodway. 
This decision refers only to the question of 

jurisdiction; the evidence relating to the original 
application has not yet been heard in full by the 
Tribunal. 

The respondent raised the question of jurisdiction 
citing the application of the definition of "Industrial 
matter" as in section 7 of the Act and asserting that this 
definition meant that the case could not be dealt with 
either under section 78(l)(a)(i) or section 78(l)(a)(ii). 
The respondent also asked that the Tribunal dismiss the 
matter in accordance with the provisions of section 
27(l)(a) of the Industrial Relations Act. 

The section 7 definition of "Industrial matter", in 
relation to a teacher, lists a range of matters which are 
included and specifies the following rider "but does not 
include any matter regulated under conditions of 
employment prescribed by or under the Education Act 
1928 unless an organisation of employees and an 
employer agree that it is desirable for the matter to be 
dealt with as if it were an industrial matter ...". In this 
definition "Act" is taken to mean the Act together with 
the Regulations, in accordance with the interpretation 
Act 1984, section 47(1). 

Section 78 deals with the jurisdiction of the Tribunal. 
In part it reads: 

78(1) Subject to Division 3 of Part II, the Tribunal 
has exclusive jurisdiction. 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the 
interpretation or application of any 
Act or regulation governing the 
service of a teacher, a group of 
teachers or teachers generally or 
concerning any inequity arising out 
of the application of any such Act or 
Regulation,... 



The parties agreed that, given the definition of 
"Industrial matter" in section 7, and the absence of 
consent to treat this as an industrial matter, the case 
could not be heard under section 78(l)(a)(i) and the 
applicant amended the schedule by deletion of 
reference to section 78(l)(a)(i). 

The respondent also claimed that the Tribunal had 
no jurisdiction to hear the matter under section 
78(l)(a)(ii) because of the definition in section 7 which 
excludes matters regulated by the Act or its 
Regulations. 

In essence, the respondent's argument, if accepted, 
would mean that the Tribunal could only ever hear a 
question arising out of the application of the Education 
Act or Regulations if both parties agreed to its being 
heard. The applicant argued that teachers have the 
most regulated working conditions of any group, with 
those Regulations having been passed by Parliament, 
that there will inevitably be times when the employer 
and/or the organisation will seek a clarification or 
ruling on the proper interpretation of those 
Regulations, that 78(l)(a)(ii) exists to allow both the 
employer and the employee organisation to bring the 
question of interpretation or application to the 
Tribunal; and that there is no other body which could 
hear such a question as this is the exclusive jurisdiction 
of the Tribunal. 

The crucial issue here is the apparent contradiction 
of sections 7 and 78(l)(a)(ii). The latter states that the 
Tribunal has exclusive jurisdiction in matters 
concerning the interpretation and application of the 
Act. The former says that an "Industrial matter" (for 
teachers) does not include any matter regulated under 
the Act unless agreed by both parties. 

There are three questions to be examined here. They 
are: 

(1) does the definition in section 7 contradict 
78(l)(a)(ii); 

(2) does the definition in section 7 apply to section 
78(l)(a)(ii); 

(3) and, if so, does the definition in section 7 act as 
a constraint on the interpretation of 
78(l)(a)(ii)? I believe that both questions must 
be answered in the negative. 

In answer to the first question, the references to the 
Act in sectionss 7 and 78 are for different purposes, they 
say different things "any matter regulated under 
conditions of employment". It is saying that the 
Tribunal cannot overrule or ignore the existence of the 
Act and its Regulations: that where a matter is 
prescribed by Regulation that matter cannot be 
submitted to the Tribunal for a finding contrary to the 
Act or Regulations. Section 78(l)(a)(ii), however, does 
give the Tribunal the power to hear questions of proper 
application or interpretation of those Regulations, 
whilst recognising that the Tribunal may not overturn 
them. 

In answer to the second question: clearly a reading of 
70(l)(a)(i) demands the application of the definition of 
an industrial matter as per section 7 because 78(l)(a)(i) 
includes the words "Industrial matter". Part (ii) of 
78(lXa), however does not mention "Industrial matter" 
it specifies those matters which the Trubunal may hear 
in addition to those which are industrial matters as 
defined. The conjunction between (i) and (ii) is the word 
"and" which implies an extension of the foregoing, an 
addition to (i). 

In relation to the third question, the relevant 
paragraphs of section 7 cannot be read in isolation. 
They must be applied in the context of the stem of 
section 7 which states "in this Act, unless the contrary 
intention appears". Section 7 appears in the Act in Part 
1 which is titled "Introductory" and it provides 

interpretations or definitions of terms used in the Act. 
Given that this section is introductory and that it 
specifically allows for alternative interpretations where 
"the contrary intention appears", it can be said that 
section 7 relates to subsequent sections as the general 
relates to the particular with the proviso that the general 
statement does not overrule the particular. 

A similar relationship exists between Part IIA 
Division 1 (Government School Teachers Tribunal) 
and Part II Divisions 2. This is made clear in section SOB 
which states that the provisions of Division 2 Part II that 
are relevant to this Tribunal shall apply, "with such 
modifications as are prescribed and such other 
modifications as may be necessary or appropriate". 
Similar wording appears at SOL SOW and 80ZD 
applying to the other constituent authorities of the 
Commission. Here again the Act allows for a set of 
general provisions to apply but to be modified or 
negated by the particular. 

Thus the section 7 applies only so far as there is no 
contrary intention. The inclusion of section 78(l)(a)(ii) 
makes that intention very clear and so the Tribunal does 
have the jurisdiction conferred by 78(l)(a)(ii). 

Therefore I find that the Tribunal does have the 
jurisdiction to "enquire into and deal with" the matter 
brought before it by the applicant, that matter relating 
to the application and interpretation of the Act and its 
Regulations. 

As to the respondent's second grounds for asking the 
Tribunal to dismiss the matter under the provisions of 
section 27(l)(a), I find that the Tribunal has not yet 
heard all of the evidence which the parties intended to 
present and, on the basis of what has been heard so far, I 
cannot be satisfied that a dismissal of the case is 
appropriate. 

Ms N.F. Reeves: 
I agree that this application be dismissed for want of 

jurisdiction although I can envisage that there could be 
cases where the Tribunal does have jurisdiction on 
matters arising out of the Education Act and its 
regulations relating to the conditions of service of a 
teacher or group of teachers. 

Commissioner G.J. Martin: 
It is the majority decision of the Tribunal that the 

application be dismissed for want of jurisdiction and it 
is determined accordingly. 

Appearances: Ms M. Manning appeared on behalf of 
the applicant. 

Mr R.B. Farrelly appeared on behalf of the 
respondent. 
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MS N.F. REEVES (Member). 

6 July 1989. 

Order. 
HAVING heard Ms M. Manning on behalf of the 
applicant and Mr R.B. Farrelly on behalf of the 
respondent, the Commission, constituted by the 
Government School Teachers Tribunal, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Chairman. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of 

Western Australia (Incorporated) 
and 

Honourable Minister for Education. 
No. T10 of 1989. 

THE COMMISION CONSTITUTED BY THE 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

COMMISSIONER G.J. MARTIN (Chairman) 
MS S.K. RODWAY (Member) 
MS N.F. REEVES (Member) 

7th day of July 1989. 

Reasons for Decision. 
COMMISSIONER MARTIN: Time constraints upon 
me dictate that my reasons for decision be short and to 
the point. 

The application seeks the following: 
Pursuant to the section 78(l)(a)(ii) of the 

Industrial Relations Act 1979 the State School 
Teachers Union seeks an order to defer the 
reclassification of 36 Primary Schools for 12 
months on the basis that the unprecedented short 
time frame will give rise to a number of inequities 
for a group of teachers and a declaration that the 
new criteria adopted to reclassify schools as stated 
in the 1988 May Education Circular is beyond the 
power conferred in Regulation 162 and 163 of the 
Education Act 1928 (as amended) and regulations 
therein. 

The respondent opposes and objects to those claims 
wholly. 

The Tribunal heard the evidence and submissions of 
the parties on the 26th day of June 1989 and reserved its 
decision. 

Upon the material before us I find that the notice 
given of the reclassifications of the schools concerned is 
not contrary to custom and practice, as claimed by the 
applicant. I further find that the respondent has not 
adopted new criteria for the purpose of reclassifying 
schools but merely refined the "student population" 
counting process. 

I find finally that the period of notice given whilst 
may in a few cases accelerate the decision making 
process for some teachers as to their future it is not a 
situation with which they cannot cope and is not overall 
inequitable. 

For those reasons I would dismiss the application. 
In any event for the reasons I expressed in Matter No. 

T7 of 1989 on the 6th day of July 19891 would dismiss it 
for want of jurisdiction although that matter was not 
raised in these proceedings. 

MS S.K. RODWAY: The applicant gives a range of 
grounds on which it is claimed that the Tribunal should 
rule that the reclassification of the primary and district 
high schools, as announced in May. should be deferred. 
Those include: the issue of a change in procedures not 
prescribed in the Regulations, but allegedly established 
in custom and practice; a dramatic variation from the 
custom and practice in relation to the timing of 
reclassification announcements; the personal cost to 
those affected; the questionable nature of the 
administrative rationale for the late announcement. 

I find that each of these has been established, 
especially the arguments relating to established custom 
and practice. 

The argument of custom and practice relates to the 
timing of the announcement, the lenient application of 
Regulations 162(1) and 163(1) and the matter of career 
and personal planning by teachers. 

Evidence was produced (Exhibit 3) that the Director 
of Human Resources wrote in 1988 "I find that the 
reclassification of schools used to be announced in the 
March prior to the January reclassification. As you are 
aware, the announcement is now made some four 
months earlier". 

The respondent tendered a table of the timing of 
reclassification notices since 1975 (Exhibit B). It was the 
applicant's submission that, although the table showed 
a range of periods of notice, some of these were notices 
of revised decisions or amendments and that the 
Union's position was that the pattern in recent years 
was a well established one of 13 months' notice. Exhibit 
B would tend to support that position if "recent" is taken 
to mean 1986 onwards. 

As to the question of hardship and inequities created 
by the late reclassification, the respondent successfully 
argued that it was not the case that all teachers affected, 
and their families, may be forced to relocate their 
homes. However, the respondent failed to establish an 
argument that no teacher would face this situation. 
Further the issue of unpredictability and enforced hasty 
decision-making in relation to career planning as 
raised by the applicant was not successfully countered 
by the respondent. It has been established that it was 
reasonable for teachers in these schools to plan their 
careers on the understanding that their schools would 
not be reclassified for 1990. 

The evidence shows that the Ministry's own 
publication, the Education Circular of May 1989 
(Exhibit 1) acknowledges that there has previously been 
a "generous" interpretation of the Education Act 
Regulations resulting in an 'historical backlog'. 
Further, the respondent's witness, the Chief Executive 
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Officer of the Ministry of Education, stated that 
"because the tolerance before had been so large — there 
has been no real investigation". So the evidence 
establishes that Regulation 163(1) has not been 
systematically observed and that custom and practice is 
well established to allow tolerance. 

The fourth ground given by the applicant raises the 
question of the basis and process of the decision- 
making by the Ministry in this matter and the validity of 
its information. 

Mr Edwards for the respondent told the Tribunal that 
"the change in the reclassification of the schools in 
April of this year was done with the complete 
knowledge of all the facts and implications to the 
Ministry and the individuals concerned". However, the 
Tribunal was also given evidence and heard witnesses 
on the fact that for a number of schools the decisions 
had been rescinded. The respondent's explanation of 
this was that new evidence had come to light in those 
cases. The applicant argued that many of the reversals 
of reclassifications were the result of the "political 
process". Indeed, the Tribunal was shown a press 
release by a government Minister announcing the 
rescinding of a decision to reclassify Dardanup school, 
and heard from the Ministry's witness that this decision 
was not known to him. 

The issue raised by the applicant in relation to this is 
the question of naturaljustice. By the fact that decisions 
have been overturned, it is clear that decisions may have 
been based on incomplete information. It is the 
applicant's contention that all the people affected were 
not given any right of appeal or any normal process by 
which to present arguments, potentially including 
additional relevant information. It is claimed that the 
opportunity of a review was only open to those people in 
schools where political lobbying, usually by parents, 
was undertaken. 

I therefore find in favour of the applicant. 

MS N.F. REEVES: I do not consider that the 
application has substance or merit and 1 would dismiss 
it. 

COMMISSIONER MARTIN: By majority decision 
the application is dismissed. 

Ms M.C. Manning on behalf of the applicant. 
Mr G.C. Edwards on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State School Teachers' Union of 

Western Australia (Incorporated) 
and 

The Honourable Minister for Education. 
No. T10 of 1989. 

EDUCATION ACT REGULATION 1960. 
THE COMMISSION CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS' TRIBUNAL. 
COMMISSIONER GJ. MARTIN (Chairman) 

MS S.K. RODWAY (Member) 
MS N.F. REEVES (Member). 

7th day of July 1989. 

Order. 
HAVING heard Ms M.C. Manning on behalf of the 
Applicant and Mr G.C. Edwards on behalf of the 
Respondent, the Commission, constituted by the 
Government School Teachers' Tribunal, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner, Chairman. 

NOTICES — 
Union matters — 

No. 1214 of 1989. 

NOTICE is given of an application by the Civil Service 
Association of Western Australia Incorporated under 
the Industrial Relations Act 1979 for an alteration to 
Rule 6.—Eligibility for Membership. 

Existing Rule 6 is set out below: 
Rule 6.—Membership, 

(a) Membership shall be confined to any person 
who is: 

(1) employed as an officer under and within 
the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act, the Main 
Roads Act or any Act now in force or 
hereafter enacted whereby any Board, 
Commission or other body is constituted 
to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public 
Service, including State trading concerns, 
business undertakings and government 
institutions controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the State 
of Western Australia; or 
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(6) employed by any statutory body 
representing the State of Western 
Australia; or 

(7) employed by any instrumentality or 
authority whether corporate or 
unincorporate acting under the control of 
or for or on behalf of or in the interest of 
the State of Western Australia; or 

(8) employed in either House of Parliament 
of the State of Western Australia 
either— 

(i) under the separate control of the 
President or Speaker or under 
their joint control; or 

(ii) by a Committee appointed 
pursuant to the Joint Standing 
Rules and Orders of the 
Legislative Council and the 
Legislative Assembly. 

(9) employed by any company or corpora- 
tion in which issued shares are held by or 
for or on behalf of or in the interest of the 
State of Western Australia, or, if there are 
no issued shares, in which the Governing 
body by whatever name called includes 
nominees appointed by or on behalf of or 
in the interest of the State of Western 
Australia. 

(b) Provided that the following persons shall 
not be eligible for membership: Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered under 
the Industrial Relations Act 1979 and in force on 1 
March 1985 and to which an organisation of 
employees registered under the aforementioned 
Act other than the Civil Service Association of 
Western Australia Incorporated is party, in the 
callings which on 1 March 1985 were mentioned in 
any such award or agreement or in a classification, 
not specifically mentioned in the award or 
agreement as at the 1 st day of March 1985 the duties 
of which are the same or substantially similar to 
any classification which was so mentioned. 

(c) In addition and notwithstanding the 
provisions of subrule (b) of this rule, membership 
shall be confined to: 

(1) salaried officers employed by any 
University within Western Australia, 
engaged in pro-fessional, administrative, 
super-visory, technical, or clerical 
capacities other than: 

(i) the Vice-Chancellor/s; 
(ii) persons paid according to 

academic salary rates and who are 
substantilly engaged in teaching 
duties or on original research; 

(iii) persons whose conditions of 
engagement provide that their 
salary and status shall be 
equivalent to those of the 
academic staff. 

(d) No person shall be a member who is not an 
employee under the Industrial Relations Act 1979 
as amended (except in the capacity of an Honorary 
Member or a member who or whose personal 
representative is entitled to some financial benefit 
or financial assistance under these Rules while not 
being such an employee). 

(e) No person under the age of 14 years shall be a 
member. 

The proposed new Rule 6 is set out below: 
Rule 6.—Membership. 

(a) Membership shall be confined to any person 
who is: 

(1) employed as an officer under and within 
the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act. the Main 
Roads Act or any Act now in force or 
hereafter enacted whereby any Board, 
Commission or other body is constituted 
to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public 
Service, including State trading concerns, 
business undertakings and government 
institutions controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the State 
of Western Australia; or 

(6) employed by any statutory body 
representing the State of Western 
Australia; or 

(7) employed by any instrumentality or 
authority whether corporate or 
unincorpc .. e acting under the control of 
or for or on behalf of or in the interest of 
the State of Western Australia; or 

(8) employed in either House of Parliament 
of the State of Western Australia 
either— 

(i) under the separate control of the 
President or Speaker or under 
their joint control; or 

(ii) by a Committee appointed 
pursuant to the Joint Standing 
Rules and Orders of the 
Legislative Council and the 
Legislative Assembly. 

(9) employed by any company or corpora- 
tion in which issued shares are held by or 
for or on behalf of or in the interest of the 
State of Western Australia, or. if there are 
no issued shares, in which the Governing 
body by whatever name called includes 
nominees appointed by or on behalf of or 
in the interest of the State of Western 
Australia. 

(b) Provided that the following persons shall 
not be eligible for membership: Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered under 
the Industrial Relations Act 1979 and in force on 1 
March 1985 and to which an organisation of 
employees registered under the aforementioned 
Act other than the Civil Service Association of 
Western Australia Incorporated is party, in the 
callings which on 1 March 1985 were mentioned in 
any such award or agreement or in a classification, 
not specifically mentioned in the award or 
agreement as at the 1 st day ol'March 1985 the duties 
of which are the same or substantially similar to 
any classification which was so mentioned. 

(c) In addition and notwithstanding the provisions 
of subrule (b) ofthis rule, membership shall be confined 
to: 

(1) salaried officers employed by any 
University within Western Australia. 
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engaged in pro-fessional, administrative, 
super-visory. technical, or clerical 
capacities other than: 

(i) the Vice-Chancellor/s; 
(ii) persons paid according to 

academic salary rates and who are 
substantially engaged in teaching 
duties or on original research; 

(iii) persons whose conditions of 
engagement provide that their 
salary and status shall be 
equivalent to those of the 
academic staff. 

(d) Notwithstanding any of the foregoing, such 
persons who are employees of the Civil Service 
Association of WA(Inc) provided that persons who 
are employees of the Civil Service Association are 
not eligible to hold the office of President, Vice- 
President or Honorary Treasurer nor are they 
eligible to become members of the Executive 
Committe or Finance Committee. 

(e) No person shall be a member who is not an 
employee under the Industrial Relations Act 1979 
as amended (except in the capacity of an Honorary 
Member or a member who or whose personal 
representative is entitled to some financial benefit 
or financial assistance under these Rules while not 
being such an employee). 

(0 No person under the age of 14 years shall be a 
member. 

This matter has been listed for hearing before the Full 
Bench on the 5th day of September 1989. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979. or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 7th day of July 1989. 

T. POPE, 
Deputy Registrar. 

No. 1603 of 1989. 
NOTICE is given of an application by the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch under the 
Industrial Relations Act 1979 for an alteration to Rule 
4.—Eligibility for Membership. 

Existing Rule 4 is set out below; 
4.—Eligibility for Membership. 

1. The Union shall consist of an unlimited 
number of persons employed, or usually employed 
in the State of Western Australia as: Carpenters 
and/or joiners (including ships' carpenters and 
joiners, carpenters employed on jetties, and 
wharves, dams and bridges) and joinery 
assemblers and roof tile fixers, and bricklayers, 
stoneworkers, stonemasons, marble masons, and 
stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble, or slate sawyers 
and labourers in the industry of monumental 
masonry, and foremen, subforemen or apprentices 
to or in any of the foregoing trades provided that no 
foreman tradesman or subforeman tradesman 

(except acting foremen tradesmen or acting 
subforemen tradesmen) who is eligible for 
membership of the Foremen (Government) 
Industrial Union of Workers, WA as at the 11 th day 
of December 1986 shall be eligible for membership 
of the Union and such other persons who have 
been elected Officers of the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers or were 
employed by that Union as at the date of 
registration of this Union except such persons who 
are eligible for membership of the Federated 
Clerks' Union of Australia Industrial Union of 
Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

2. The Union may admit to membership any 
officer or employee of the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration of 
this Union and shall admit to membership any 
person who is employed, or usually employed in 
the State of Western Australia including all islands 
bounding the whole coastline of the State in any of 
the following capacities: Engine drivers, steam 
boiler and gas producer firemen, trimmers or 
fuelmen in power houses, engine cleaners, 
greasers, boiler cleaners, crane drivers, dynamo 
attendants in power houses, stationary motor 
drivers, electric power sub-station attendants, 
power house switchboard attendants, electric 
locomotive drivers, railway shunters, railway car 
and wagon examiners (not being tradesmen) and 
railway messengers. Provided that, in respect of the 
vocations referred to in paragraph 2 hereof, 
employees of the Western Australian Government 
Railways Commission and persons eligible for 
membership of the Coal Miners Industrial Union 
of Workers of Western Australia employed in the 
coal mining industry within the State of Western 
Australia shall not be eligible for membership of 
the Union. 

3. Subject to paragraphs 1 and 2 of this rule, 
elected officers and employees of the Union shall 
be eligible for membership thereof except such 
persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the date of 
registration of the Union and whose major and 
substantial duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules of 
the Union whilst not being a worker. 

The proposed new rule, the subject of this application 
is set out below: 

4.—Eligibility for Membership. 
1. The Union shall consist of an unlimited 

number of persons employed, or usually employed 
in the State of Western Australia as: Carpenters 
and/or joiners (including ships' carpenters and 
joiners, carpenters employed on jetties, and 
wharves, dams and bridges) and joinery 
assemblers and roof tile fixers, and bricklayers, 
stoneworkers, stonemasons, marble masons, and 
stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble, or slate sawyers 
and labourers in the industry of monumental 
masonry, and foremen, subforemen or apprentices 
to or in any of the foregoing trades provided that no 
foreman tradesman or subforeman tradesman 
(except acting foremen tradesmen or acting 
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subforemen tradesmen) who is eligible for 
membership of the Foremen (Government) 
Industrial Union of Workers. WA as at the 11th day 
of December 1986 shall be eligible for membership 
of the Union and such other persons who have 
been elected Officers of the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers or were 
employed by that Union as at the date of 
registration of this Union except such persons who 
are eligible for membership of the Federated 
Clerks' Union of Australia Industrial Union of 
Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

2. The Union may admit to membership any 
officer or employee of the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration of 
this Union and shall admit to membership any 
person who is employed, or usually employed in 
the State of Western Australia including all islands 
bounding the whole coastline of the State in any of 
the following capacities: Engine drivers, steam 
boiler and gas producer firemen, boiler attendants, 
boiler controllers, trimmers or fuelmen or tour 
guides in power houses, engine cleaners, greasers, 
boiler cleaners, crane drivers, electric power shovel 
operators and excavator operators, dynamo 
attendants in power houses, stationary motor 
drivers, electric power sub-station attendants, 
power house switchboard attendants, unit 
attendants and controllers and plant attendants in 
power houses and their assistants, electric 
locomotive drivers, railway shunters, railway 
observers, railway car and wagon examiners (not 
being tradesmen) and railway messengers. 
Provided that, in respect of the vocations referred 
to in paragraph 2 hereof, employees of the Western 
Australian Government Railways Commission 
and persons eligible for membership of the Coal 
Miners Industrial Union of Workers of Western 
Australia employed in the coal mining industry 
within the State of Western Australia shall not be 
eligible for membership of the Union. 

2A. Subject to subparagraphs 1,2 and 3 hereof, 
persons who are employed in any classification 
which, as at the [insert date] was covered by any 
Award of the Western Australian Industrial 
Relations Commission or any industrial 
agreement registered in the Western Australian 
Industrial Relations Commission to which the 
union was, as at that date, the only union party, 
shall be eligible for membership of the union. 

3. Subject to paragraphs 1 and 2 of this rule, 
elected officers and employees of the Union shall 
be eligible for membership thereof except such 
persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the date of 
registration of the Union and whose major and 
substantial duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules of 
the Union whilst not being a worker. 

This matter has been listed for hearing before the Full 
Bench on the 12th day of September 1989. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 7th day of July 1989. 

T. POPE, 
Deputy Registrar. 

No. 14 of 1989. 

NOTICE is given of an application by a society known 
as "The Real Estate Employer's Federation of WA Inc" 
to register as an organisation of employers in 
accordance with the Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
the "The Real Estate Employers' Federation of WA 
Inc". 

The rules of the proposed new organisation relating 
to the qualification of persons for membership are set 
out below:— 

Objects. 
2. The objects for which the Federation is 

established are: 
2.1 To act as an organisation of or union of 

employers or entrepreneurs in the real estate, 
land developing, project building and allied 
professions (hereinafter called "the 
professions") which conducts business in 
connection with: 

2.1.1 the sale of land either unimproved or 
improved or 

2.1.2 the sale of buildings including home 
units (irrespective of the form of title) 
or 

2.1.3 the arranging for or on behalf of a Real 
Estate Agent for the erection of 
buildings for or on behalf of any other 
person or 

2.1.4 the sale or brokerage of businesses of 
any kind by a business agent, sub- 
agent, auctioneer or stock and station 
agent or 

2.1.5 project building whether or not the 
sale of land either unimproved or 
improved is part of the transaction 
or | 

2.1.6 the development of real property 
either improved or unimproved or 

2.1.7 real estate counselling and appraising 
or 

2.1.8 the promotion, support and action 
necessary to establish sound 
educational facilities for the 
profession or 

2.1.9 any other business associated directly 
or incidentally with all or any of the 
aforementioned undertakings. 

2.2 To promote, protect, preserve and represent by 
any lawful means the industrial interest of 
members and of the Federation and the 
profession. 

2.3 To provide advice and guidance and to assist 
any member who shall in an industrial matter 
or dispute or otherwise merit such assistance 
in the consideration of the Federation. 
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2.4 To act as the State branch of any national 
organisation of employers in the profession. 

2.5 To subscribe to, become a member of and co- 
operate with any other association or 
organisation whether incorporated or not 
whose objects are altogether or in part similar 
to those of the Federation provided that the 
Federation shall not subscribe to or support 
with its funds any association or organisation 
which does not prohibit the distribution of its 
income and property among its members to an 
extent at least as great as that imposed on the 
Federation under or by virtue of Clause 4 of 
this Constitution and Rules. 

2.6 In furtherance of the objects of the Federation 
to buy, sell and deal in all kinds of apparatus 
and all kinds of provisions, liquid and solid, 
required by the members of the Federation. 

2.7 To purchase, take on lease or exchange, hire 
and otherwise acquire any lands, buildings, 
easements or property, real and personal, and 
any rights or privileges which may be requisite 
for the purposes of or capable of being 
conveniently used in connection with any of 
the objects of the Federation. Provided that in 
case the Federation shall take or hold any 
property which may be subject to any trusts 
the Federation shall only deal with the same in 
such manner as is allowed by law having 
regard to such trusts. 

2.8 To enter into any arrangement with any 
Government or authority supreme, 
municipal, local or otherwise that may seem 
cnducive to the Federation's objects or any of 
them: and to obtain from any such 
Government or authority any rights, 
privileges and concessions which the 
Federation may think it desirable to obtain; 
and to carry out, exercise and comply with any 
such arrangements, rights, privileges and 
concessions. 

2.9 To appoint, employ, remove or suspend such 
managers, clerks, secretaries, servants, 
workmen and other persons as may be 
necessary or convenient for the purposes of 
the Federation. 

2.10 To establish and support or aid in the estab- 
lishment and support of associations, 
institutions, funds, trusts and conveniences 
calculated to benefit employees or past 
employees of the Federation or the 
dependants or connections of any such 
persons; and to grant pensions and 
allowances; and to make payments towards 
insurance; and to subscribe or guarantee 
money for charitable or benevolent object or 
for any public general or useful object. 

2.11 To construct, improve, maintain, develop, 
work, manage, carry out, alter or control any 
houses, buildings, grounds, works or 
conveniences which may seem calculated 
directly or indirectly to advance the 
Federation's interests and to contribute to, 
subsidise, or otherwise assist and take part in 
the construction, improvement maintenance, 
development, working, management, carrying 
out, alteration or control thereof. 

2.12 To invest and deal with the money of the 
Federation not immediately required in such 
manner as may be permitted by law for the 
investment of trust funds. 

2.13 To borrow or raise or secure the payment of 
money in such manner as the Federation may 
think fit and to secure the same or the 

repayment or performance of any debt, 
liability, contract, guarantee or other 
engagement incurred or to be entered into by 
the Federation in any way and in particular by 
the issue of debentures perpetual or otherwise 
charged upon all or any of the Federation's 
property (both present and future) and to 
purchase, redeem or pay off any such 
securities. 

2.14 To make, draw, accept, endorse, discount, 
execute and issue promissory notes, bills of 
exchange, bills of lading and other negotiable 
or transferable instruments. 

2.15 To sell, improve, manage, develop, exchange, 
lease, dispose of, turn to account or otherwise 
deal with all or any part of the property and 
rights of the Federation. 

2.16 To take or hold mortgages, liens and charges to 
secure payment of the purchase price or any 
unpaid balance of the purchase price of any 
part of the Federation's property of 
whatsoever kind sold by the Federation or any 
money due to the Federation from purchasers 
and others. 

2.17 To take any gift of property whether subject to 
any special trust or not for any one or more of 
the objects of the Federation but subject 
always to the provision in paragraph (g) of this 
Clause 2. 

2.18 To take such steps as personal or written 
appeals, public meetings or otherwise as may 
from time to time be deemed expedient for the 
purpose of procuring contributions to the 
funds of the Federation in the shape of 
donations, annual subscriptions or 
otherwise. 

2.19 To print and establish any newspapers, 
periodicals, books or leaflets that the 
Federation may think desirable for the 
promotion of its objects. 

2.20 To amalgamate with any companies, 
institutions, societies or associations having 
objects altogether or in part similar to those of 
the Federation and which shall prohibit any 
distribution of its or their income and property 
among its or their members to an extent at 
least as great as that imposed upon the 
Federation under or by virtue of Clause 4 of 
this Memorandum. 

2.21 To purchase or otherwise acquire and 
undertake all or any part of the property, 
assets, liabilities and engagements of any one 
or more of the companies, institutions, 
societies or associations with which the 
Federation is authorised to amalgamate. 

2.22 To transfer all or any part of the property, 
assets, liabilities and engagements of the 
Federation to any one or more of the 
companies, institutions, societies or 
associations with which the Federation is 
authorised to amalgamate. 

2.23 To make donations for patriotic or charitable 
purposes. 

2.24 To transact any lawful business in aid of the 
Commonwealth of Australia in the 
prosecution of any war in which the 
Commonwealth of Australia is engaged. 

2.25 To do all such other things as are incidental or 
conducive to the attainment of the objects and 
the exercise of the powers of the Federation. 
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Membership Qualifications. 

6. Any person, firm or company of good 
business reputation shall be eligible for election as 
a member provided that he is an employer within 
"the professions" as hereinbefore defined. 

This matter has been listed for hearing before the Full 
Bench on 29 August 1989. 

A copy of the rules of the organisation may be 
inspected at my office. 815 Hay Street. Perth. 

Any organisation registered under the Industrial 
Relations Act 1979. or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 95 of the Industrial Relations Commission 
Regulations 1985. 

T. POPE, 
Deputy Registrar. 

5th day of July 1989. 



CUMULATIVE CONTENTS HEADINGS 

Annual Report of the Chief Commissioner 
Agreements — Industrial — Retirements From 
Agreements — see under Award/Agreement 
Appeals — Against Decision of Board of Reference (see 

under Commission in Court Session) 
Appeals — Against Decision of Commission (see under Full 

Bench) 
Appeals — Against Decision of Industrial Magistrate (see 

under Full Bench) 
Appeals — Against Decision of Commission in Court 

Session (see under Industrial Appeal Court) 
Appeals — Against Decision of Full Bench (see under 

Industrial Appeal Court) 
Awards/Agreements — Application For 
Awards/Agreements — Application For Variation Of—No 

Variation Resulting 
Awards/Agreements — Consolidation by Registrar 
Awards/Agreements — Consolidation Of 
Awards/Agreements — Interpretation Of 
Awards/Agreements — Second Tier/Wage Fixing Principles 

— Orders 
Awards/Agreements — Variation Of (see also Public Service 

Arbitrator and Coal Industry Tribunal) 
Board of Reference — Appeals Against Decision of (see 

under Commission in Court Session) 
Boards of Reference — Decisions Of 
Breach of Award — (see under Industrial Magistrate) 
Cancellation of Awards/Agreements/Respondents 
Cancellation of Orders 
Ceremonial Addresses 
Commission — Appeals Against Decision of (see under Full 

Bench) 
Commission in Court Session — Appeals Against Decision 

Of (see under Industrial Appeal Court) 
Commission in Court Session — Appeals Against Decisions 

of Boards of Reference 
Commission in Court Session — Matters Dealt With 
Commission in Court Session — Coal Industry Tribunal 

Reviews 
Conciliation Orders (Section 32 Matters) 
Conferences — Matters Arising Out Of (refers to matters 

where agreement between parties is reached 
Conferences — Matters Referred (refers to arbitrated 

matters) 
Conferences — Notation Of (table of all Conference 

applications) 
Contractual Entitlements (see Unfair Dismissal/ 

Contractual Entitlements) 
Corrections 
Declarations 
Enforcement of Awards/Orders (see under Industrial 

Magistrate) 
Enforcement of Act (see under Full Bench) 
Full Bench — Appeals Against Decision of (see under 

Industrial Appeal Court) 
Full Bench — Appeals Against Decision of Commission 
Full Bench — Appeals Against Decision Of Industrial 

Magistrate 
Full Bench — Government Officers — Section 96 

Full Bench — Matters Referred under Section 27 
Full Bench — Proceedings for Enforcement of Act 
General Orders 
Industrial Appeal Court 
Industrial Appeal Court — Appeals Against Decision of 

Commission in Court Session 
Industrial Appeal Court — Appeals Against Decision of Full 

Bench 
Industrial Magistrate — Appeals Against Decision Of (see 

under Full Bench) 
Industrial Magistrate — Complaints Before 
Joinder/Concurrence of Parties — Application For 
Joint Sittings 
Long Service Leave — Appeals Committee —Government 

Wages Employees 
Long Service Leave — Boards of Reference —Special 
Long Service Leave — Standard Provisions 
Notices — Appointments 
Notices — Award/Agreement Matters 
Notices — Cancellation of Awards/Agreements/ 

Respondents — Under Section 47 
Notices — General Matters 
Notices — Union Matters 
President — Matters Dealt With 
Procedural Directions and Orders 
Promotions Appeals 
Public Service Appeal Board 
Public Service Arbitrator — Awards/Agreements — 

Variation of 
Reclassification Appeals 
Section 29b — Applications Dealt With (see under Unfair 

Dismissal or Contractual Entitlements) 
Sections 29b — Notation of 
Site Allowances 
Stay of Proceedings (see under President — Matters Dealt 

With) 
Superannuation/Wage Fixing Principles — Orders 
Unfair Dismissal/Contractual Entitlements 
Unions — Application for Alteration of Rules 
Unions — Application for Registration 
Unions — Application for Industrial Association 
Unions — Cancellation of Registration 
Unions — Change of Name 
Unions — Declarations Made Under Section 71 
Unions — Matters Dealt With Under Section 66 
Unions — Matters Relating to Suspension of Registration 
Unspecified Orders (Section 23 Applications) 
Writs 
Coal Industry Tribunal — Awards/Agreements — 

Application For 
Coal Industry Tribunal — Awards/Agreements — Variation 
Of — No Variation Resulting 
Coal Industry Tribunal — Awards/Agreements — Variation 

Of 
Coal Industry Tribunal — Disputes — Matters Referred 
Coal Industry Tribunal — Review of Board of Reference 
School Teachers Tribunal — Matters Dealt with 

(As at 31 January 1989) 



Sub-Part 2 WEDNESDAY, 23rd AUGUST, 1989 Vol. 69—Part 2 

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:— 
69 W.A.I.G. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

GENERAL ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 
Section 50 — General Order. 

Minister for Labour, Works and Services 
and 

Trades and Labor Council of Western Australia. 
No. 278 of 1989. 

VARIOUS AWARDS. 
Various State Government Administration 

COMMISSION IN COURT SESSION 
COMMISSIONER G.L. FIELDING 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
29th day of May 1989. 

Locality allowance — regular adjustment in line with 
consumer price index — public sector — update 
list of awards affected — by consent — General 
Order issued. 

Reasons for Decision. 
.(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by the 
Commissioner.) 

THE COMMISSIONER: This is a relatively simple 
application. It is an application to vary the General 
Order first made by the Commission in Court Session 
in 1978 prescribing district allowances for various 
employees covered under a number of awards affecting 
those employed in the public sector of this State. 

Those allowances were designed to recompense 
officers required to work in the outer reaches of the State 
for the additional costs of living associated with 
working in those areas and, I might say, having regard 
to the climatic and isolation factors of those particular 
parts of the State. 

The General Order, by its terms, provides that the 
allowances shall be adjusted every 12 months ending on 
31 December in accordance with the official consumer, 
price index for Perth as published by the Australian : 

Bureau of Statistics. In essence that is what is sought to 
be done on this occasion. 

We are told, and see no reason to doubt it, that in the 
relevant period the consumer price index has increased 
by 7.74 per cent. Therefore the parties wish to increase 
the district allowances currently prescribed in Schedule 
B of the General Order, more particularly subclause (6) 
of it, by 7.74 per cent. 

There are, however, two exceptions to that. The 
parties seek to delete the Turner River Camp as being 
one of the places for which a special allowance is 
prescribed as an exception to the general standard. That 
is because the Turner River Camp now no longer 
exists. 

Secondly, and perhaps more importantly, they seek 
to increase the exceptional allowance prescribed for 
Karratha by something slightly more than 7.74 per cent. 
That is because when the allowances were last fixed a 
mathematical error was made in relation to that fixed 
for Karratha. It was hitherto prescribed as $36.40 per 
week when it should have been $38.90 per week. In the 
circumstances we are satisfied that there is no reason 
why the parties' agreement should not be adhered to in 
this respect. 

As well, on this occasion, the parties seek to make 
some adjustments to Schedule A of the General Order 
so as to update the list of awards set out in that Schedule. 
They seek to include three new awards — the Child 
Care Workers (Education Department) Award, the 
Teachers (Kindergartens) Award and the Recreation 
Camps (Department for Sport and Recreation) Award 
— and, at the same time, to delete the Children's 
Services (Education Institutions) Award, and to more 
accurately reflect the title of the Children's Services 
(Government) Award. 

A70691-1 
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We are unanimous in our view that the application 
should be granted. It is trite to say that it does not offend 
the Commission's Wage Fixing Principles, but comes 
within the Allowances Principle, the district allowances 
in the main though not exclusively being designed to 
reimburse employees for the added costs of living in, as 
1 say, the outer regions of the State. The proposed 
change is designed to merely reflect the increased cost 
of living. 

Given that the General Order, by its terms, stipulates 
that the amendments are to take effect from 1 January, 
we are happy to make the operative date effective from 
the first pay period on or after 1 January 1989. 

Appearances: Mr T.O. Adams for the Applicant. 
Mr A. Cooke for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 50 — General Order. 

Minister for Labour, Works and Services 
and 

Trades and Labor Council of Western Australia. 
No. 278 of 1989. 

VARIOUS AWARDS. 
Various State Government Administration 

COMMISSION IN COURT SESSION 
COMMISSIONER G.L. FIELDING 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
29th day of May 1989. 

General Order. 
HAVING heard Mr T.O. Adams on behalf of the 
Applicant and Mr A. Cooke on behalf of the 
Respondent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
730 of 1988, dated 9 September 1988 have been complied 
with, and by consent, hereby orders— 

1. That each Award mentioned in Schedule A 
annexed hereto be varied by substituting the 
prescription for the district allowances 
appearing in Schedule 1 annexed hereto in 
lieu of the relevant clause or schedule 
mentioned in Schedule A. 

2. That the Government Water Supply Sewerage 
and Drainage Foremen's Award 1984 be 
amended by adding a new Clause 25. — 
District Allowances in terms of Schedule B of 
the General Order No. 1258 of 1987 and C176 
of 1988, dated 28 June 1988, save that the rates 
shown in subclause (6) shall be those 
prescribed in Schedule 1 annexed hereto. 

3. That each such variation shall have effect 
from the first pay period commencing on or 
after the 1st day of January 1989. 

By the Commission in Court Session, 
(Sgd.) G.L. F1F.LD1NG. 

[L.S.] Commissioner. 

Schedule A. 
Clause 

Name and No. of Award Nos. 
Building Trades (Government) 31 A/66 26 
Catering Employees' Tea 

Attendants (Government) Award 34/81 40 
Cleaners and Caretakers 

(Government) 32/75 21 
Country High Schools Hostels 7A/79 26 
Dredge Masters, Mates and 

Engineers — Government 34/60 21 
Engine Drivers (Government) 5/83 13 
Engine Drivers (Country Pumping 

Stations) Award 43/65 10 
Engine Drivers Country Power 

Stations (State Energy 
Commission) Award 19/75 22 

Engineering Trades (Government) 29, 30 
(excluding work covered under 31/61 20 
Water Supply Award) 3/62 

Enrolled Nurses and Nursing 
Assistants (Government) Award 7/78 25 

Government Engineering and 
Building Trades Foremen and 
Sub-Foremen 15/73 20 

Government Water Supply 
Sewerage and Drainage 
Foremen's Award A10/83 25 

Government Water Supply 
(Kalgoorlie Pipeline) Award 
1981 15/81 37 

Gardeners (Government) 16/83 32 
Hospital Workers (Government) 21/66 18 
Nurses (Community and 

Occupational Health) 26/84 24 
Nurses (Public Hospitals) A10/86 14 
Nurses (Perth Dental Hospital) 4/65 18 
Outstation Pilot Boat Crews — 

Marine and Harbours A4/81 16 
Rangers (National Parks Authority) 17/81 21 
Sheet Metal Workers (Government) 31/73 17 
The State Batteries 42/77 35 
State Research Stations, 

Agricultural Schools and 
College Workers 32/71 29 

Storemen (Government) 20/69 23 
Teachers' Aides 4/79 18 
Tool and Material Storemen 11 

(Education Department) 24/74 
Transport Workers (Government) 2A/52 28 
Building Trades (State Energy 

Commission) Consolidated 1/59 34 
Engine Drivers' (State Energy 

Commission) 15/77 32 
Engineering Trades (State Energy 

Commission) Consolidated 1/69 33 
Storemen (State Energy 

Commission) 4/71 28 
Transport Workers' (State Energy 

Commission) 40/65 31 
Community Welfare Hostels A27/81 23 
Children's Services (Government) A29/85 20 
Electronic Servicing Employees 

(BMA) 40/82 17 
Health Workers (Community and 

Child Health Services) 21/79 19 
Child Care Workers 

(Education Department) 20/84 17 
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Schedule 1. 
Delete subclause (6) of the District Allowance Clause 

and insert in lieu thereof — 
(6) The weekly rate of district allowance payable 

to employees pursuant to subclause (3) of this 
clause shall be as follows: 

Column I Column II Column Hi Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate Rate 
S per week Town or Place S per week 

6 43.50 Nil Nil 
5 35.60 Fitzroy Crossing 47.90 

Halls Creek 44.50 
Nullagine 
Liveringa (Camballin) 
Marble Bar 41.90 
Wittenoom 
Karratha 
Port Hedland 39.00 

4 17.90 Warburton Mission 48.20 
Carnarvon 16.90 

3 11.30 Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 8.10 Kalgoorlie 2.70 
Boulder 10.70 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Espcrance 

I Nil Nil Nil 
Note: In accordance with subclause (4) of this 

clause employees with dependants shall be entitled 
to double the rate of district allowance shown. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

INDUSTRIAL APPEAL COURT — 
IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1989. 
Delivered 11 July 1989. 

Between Confederation of Western Australian 
Industry (Incorporated), Appellant 

and 
The Federated Miscellaneous Workers Union 

of Australia, Hospital. Service and 
Miscellaneous WA Branch. First Respondent 

and 
The Board of Management, Royal Perth Hospital 

and Others, Second Respondents 
and 

The Honourable Minister for Health. 
Third Respondent. 

Mr H.J. Dixon (instructed by Messrs Parker and 
Parker) appeared for the appellant. 

Ms Jackson appeared as an officer of the first 
respondent. 

Mr R.E. Cock (instructed by the State Crown 
Solicitor) appeared for the second and third 
respondents. 

ROWLAND J.: In Matter No. 328 of 1984, between the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, and 
Royal Perth Hospital and Others, the Commission in 

Court Session varied the Enrolled Nurses and Nursing 
Assistants (Government) Award No. 7 of 1978. The 
variation was made in proceedings under section 44 of 
the Industrial Relations Act, and the order made is 
stated to be by consent. The Confederation of Western 
Australian Industry (Inc) and various private health 
care employers intervened. In a similar application 
under section 44, between the same parties, the 
Commission in Court Session ordered that the Hospital 
Workers (Government) Award No. 21 of 1966 be varied. 
Again it was said to be by consent, and the same parties 
intervened. In a further action under section 44 of the 
Act, between the Minister for Health and Others and 
the same Union, and again with the intervention of the 
Confederation of Western Australian Industry (Inc), 
and again said to be by consent, an order was made 
varying the Hospital Workers (Government) Award 
No. 21 of 1966 and Enrolled Nurses and Nursing 
Assistants (Government) Award No. 7 of 1978. 

The Confederation of Western Australian Industry 
(Inc) has appealed to the Industrial Appeal Court 
against each of the decisions or orders made. The 
grounds of appeal are that the Commission is said to 
have erred in law in that it failed to deal with the 
applications in accordance with certain principles said 
to be relevant to each application. In general terms, the 
basis for the present appellant's intervention in those 
proceedings was that it expected that there would be a 
flow-on effect to the private sector, the employer 
interests of which were represented by the appellant. As 
far as I am aware, no further orders in that regard, to give 
effect to the fears of the appellant, have as yet been 
made. No doubt, if such applications are made to the 
Commission, and the present appeals are relevant to 
those matters, the present appellant will make 
submissions to have those matters deferred pending the 
hearing of this appeal, and that will be a matter for the 
Commission. 

There is nothing in the Industrial Relations Act 
which provides that the lodging of an appeal from a 
decision or order of the Commission to this Court 
operates as a stay of proceedings. Regulations made by 
this Court, said to be under section 113 of the Industrial 
Arbitration Act, contain the following provisions: 

Stay of Proceedings. 
6. The institution of an appeal under these 

regulations shall operate as a stay of proceedings 
on the judgment or order the subject of the appeal, 
but any judge of the Court may on application 
made to him in Chambers by any party to the 
appeal, direct that the proceedings shall not be so 
stayed. 

The respondents to the appeal, who were the direct 
parties to the orders and decisions made, seek an order 
that the proceedings not be stayed, and the basis for that 
application is that they were the direct parties to the 
proceedings; that the orders made were to commence 
from the 1st day of July and that the failure to proceed 
with the implementation of the increases in 
remuneration granted by the orders would result in 
unnecessary inconvenience to the persons involved 
directly in the orders. 

The appellant, however, advances the argument that 
compliance with the order is likely to cause unrest in the 
private sector, which will want flow-ons. 

As I have already mentioned, that is a matter for the 
Commission if and when it arises. 

It is difficult to understand the reasons why the rules 
promulgated by this Court provide that the institution 
of an appeal operates as a stay, and it is not immediately 
clear to me the basis on which the stay should be 
removed, nor, in fact, in the instant proceedings, what 
the effect of a stay would be. The direct parties to this 
matter are in agreement that, as between them, the 
orders can and should take effect, and it seems to me 



that that should be the main criteria and that that alone 
would justify me in ordering that the proceedings shall 
not be stayed. Apart from that, it seems that the 
appropriate forum to deal with the fears of the present 
appellant is the Commission, if and when the suspected 
flow-on applications are made. 

In the circumstances, I will order that the proceedings 
shall not be stayed pending the appeal. 

In the event of it being thought that regulation 6, 
which enables a Judge in Chambers to act, requires 
approval from the Presiding Judge pursuant to the 
power set out in section 87(3), I have obtained 
authorisation from the Presiding Judge to deal with this 
matter. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1989. 
In the matter of an application for an order 

that the operation of the orders of the 
Commission in Court Session of the 

Western Australian Industrial Relations 
Commission Nos. 328 of 1984, 701 of 1984 and 
CR267 of 1989 dated 6 June 1989 — the subject 

of Appeal No. 7 of 1989 to the Western 
Australian Industrial Appeal Court 

Between Confederation of Western Australian 
Industry (Incorporated), Appellant 

and 
The Federated Miscellaneous Workers Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch, First Respondent 

and 
The Board of Management, Royal Perth Hospital 

and Others, Second Respondents 
and 

The Honourable Minister for Health. 
Third Respondent. 

not be stayed. 
BEFORE MR JUSTICE B.W. ROWLAND. 

Tuesday, the 11th day of July 1989. 

Order. 
HAVING heard Mr R.E. Cock(of Counsel) on behalf of 
the second and third Respondents; Ms S. Jackson on 
behalf of the first Respondent and Mr H.J. Dixon (of 
Counsel) on behalf of the Appellant in the Application 
herein for an Order that the operation of the said orders 
of the Commission in Court Session not be stayed, the 
Court doth hereby order that the operation of the orders 
of the Commission in Court Session Nos. 328 of 1984, 
701 of 1984 and CR267 of 1989 dated 6 June 1989 shall 
not be stayed. 

(Sgd.) J. CARRIGG, 
Clerk of the Court. 

FULL BENCH — ^ 
Appeal against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Western Mining Corporation Ltd 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. 444 of 1989. 
and 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. 407 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

COMMISSIONER G.J. MARTIN 
COMMISSIONER S.A. KENNEDY. 

28th day of July 1989. 

Preliminary submissions relating to appeals — appeals 
against a finding as defined in section 7 — appeal 
not against order — finding part of reasons for 
decision — finding not a finding as defined by 
section 7 — no jurisdiction — public interest — 
appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These were two appeals by the 
abovementioned appellants against the decision of the 
Commission at first instance. We heard them together 
by consent, or at least heard the preliminary 
submissions in relation to the appeals. The appeals 
have some unusual features. 

What occurred was that there was a notice of 
application. No. 1143 of 1987, which came before the 
Commission at first instance. The application was one 
by Western Mining Corporation Ltd ("Western 
Mining") naming the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
(hereinafter referred to as the "AWU") as respondent 
and seeking as it was described, "an amendment to the 
Goldmining Consolidated Award 1980, No. 21 of 1967" 
in the terms of schedules A and B to the application. 

A log of claims had been served upon the company 
and other representative companies within the 
goldmining industry in December 1986, and 
negotiations between the parties had led to an 
agreement to apply to vary the award. Therefore it was 
sought, put briefly, to vary the existing classification 
structure for machinery and/or plant operators 
because, it was said, that classification structure did not 
adequately conform with the range and extent of 
machinery and/or plant presently operating in the 
industry (i.e. the goldmining industry). In addition, the 
classification structure had been broadbanded to 
achieve the maximum flexibility of mine operators for 
the employers in the industry and covered all 
machinery and plant not specifically designated. 



In precise terms the application at first instance 
sought the following amendment:— 

Schedule B. 
Schedule 1 — Wages. 

(1) Delete the classifications and rates 
contained in Group 8 relating to 'Graders' and 
'Bulldozer, Front End Loader, Scaper Hauler, 
Road Sweeper or Tractor with or without power 
operated attachments" and insert in lieu:— 

Rate 
Per Week 

Grader Operator 
Machinery and Plant Operator 

not elsewhere included 
Up to 150 kW 
More than 150 and up to 450 kW 
More than 450 kW 

308.10 

288.10 
308.10 
316.10 

Note: All operators are required to service and 
fuel the machinery/plant on which are engaged at 
the time and keep that equipment in a clean 
condition. 

(2) Add after the classification and rate for 
'Machine Drill Operator', the following:— 

Rate 
Per Week 

$ 
Shot Firer 308.10 

In the end, on 21 February 1989 the Commission at 
first instance made an order which appears at page nine 
of the appeal book in the following terms:— 

THAT the Gold Mining Consolidated Award 
1980, No. 21 of 1967 be amended in the terms of the 
following Schedule. 

The schedule read as follows:— 
Schedule. 

Schedule 1 — Wages: Delete the classifications 
and rates contained in Group 8 relating to 
'Graders' and 'Bulldozer, Front' End Loader, 
Scaper Hauler, Road Sweeper or Tractor with or 
without power operated attachments' and insert in 
lieu:— 

Rate 
Per Week 

S 
Grader Operator 308.10 
Machinery and Plant Operator 

(excluding drag lines and electric 
power shovels) not elsewhere 
included — Up to 150 kW 

More than 150 and 
up to 450 kW 
More than 450 kW 

Note: All Operators are required to service and 
fuel the machinery/plant on which are engaged at 
the time and keep that equipment in a clean 
condition. 

That order, constitutes the decision of the 
Commission at first instance, as defined in section 7. In 
other words, the application with some uncontroversial 
amendments was successful. 

Before that order was made the Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch (hereinafter referred to as the 
"CMEWU") was given leave to intervene. They filed a 
notice of objection on a number of grounds, but 
substantively on the following basis:— 

1. ... 
2. The proposed addition of the classification 

"Machinery and Plant Operator" may result 
in industrial coverage by the Respondent of 

cranes and/or excavators in respect of which 
the Objector already has industrial coverage. 
The Commission should not vary an award 
which variation has as a result the application 
of two awards to the employment of the 
persons in question. 

On 15 October 1987, what purported to be a notice of 
answer of the respondent was filed by the AWU 
Ibllowing the filing of the notice of objection to which I 
jhave referred. That asserted:— 

1. The Consolidation of the scope clause is not 
intended to cover Crane Drivers as suggested 
by the Objecting Union. 

2. The CEMWU does not in any event have 
constitutional coverage of the machinery or 

' plant sought to be included in the instant 
award. 

I The respondent, AWU at first instance, purported to 
feek the following declarations in its answer:— 

1. A declaration that the CEMWU does not have 
constitutional coverage of any of the plant or 
machinery referred to in the within 

4 application. 
j 2. A declaration that the objector does not have 

constitutional coverage of the following 
* classifications presently set out in the Engine 

Drivers (Gold Mining) Consolidated Award 
1979 under the following headings — 

3. 
I 4. A declaration that in so far as the Commission 

purported by the issue of the said award to give 
Industrial Coverage to the Objecting Union 
then the same was beyond the jurisdiction of 

t the Commission and therefore void. 

s The objection and answer appear at pages 8A and 8B 
6f the appeal book. Those two documents, namely the 
objection and the answer, were not included in the 
appeal book, and were included by us, by leave, upon 
|he hearing of this matter. 

MrGifford who appeared forthe appellant company 
in Matter No. 444 of 1989 (the two appeals being heard 
together by consent), submitted that the appeal is not in 
fact against the order of the Commissioner but agai nst a 
''finding" as defined in section 7 of the Industrial 
Relations Act 1979 (as amended) herein referred to as 
"the Act". That was also the view of Mr Schapper who 
appeared for the respondent, and although no 

. particulars had been filed under regulation 29.4, by 
consent the two appellants were relieved insofar as it 
was necessary of that obligation. 

The relevant section is section 49(2a) which provides 
as follows:— 

An appeal does not lie under this section from a 
: finding unless, in the opinion of the Full Bench, the 

matter is of such importance that, in the public 
interest, an appeal should lie. 

(jrounds of Appeal. 
The appeal in each instance is not against the order of 

the Commission which finally determined the 
application which is dated 21 Febmary 1989 and 
appears at page nine of the appeal book. The appeal in 
each instance names the objector/intervener, as the 
CMEWU. In the case of the appellant. Western Mining, 
the grounds of appeal are directed to a determination in 
its reasons for decision by the Commission at first 
instance of dual coverage of engine drivers by the 
CMEWU and the AWU. 

In the case of the grounds of appeal of the appellant 
(No. 407 of 1989), the AWU (see pages four to five of the 
appeal book), the appeal was on the grounds that the 
Commissioner erred in fact and in law because:— 
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(1) He found that the constitutional rule of the 
Construction, Mining and Energy Workers' 
Union was sufficiently wide to cover 
excavators when such finding was:— 

(a) contrary to all relevant authorities on 
the terms engine driver and crane 
driver; 

(b) beyond the scope of current rules of 
interpretation as applied to eligibility 
rules and referred to by the 
Commissioner. 

(2) It was alleged in the grounds of appeal that the 
Commissioner should have found that the 
CMEWU's constitution, even on a generous 
interpretation of the eligibility rule does not 
have the capacity to cover excavator drivers 
and insofar as the Engine Drivers 
(Goldmining) Consolidated Award included 
excavator drivers, the same was void by virtue 
of (1) above. 

In short the appeal by both appellants was against "a 
finding", (upon a consideration of the constitutional 
rule of the CMEWU), that both the CMEWU and the 
AWU have award coverage of hydraulic excavator 
drivers and set out at pages 32-33 of the Appeal Book. 

It is trite to say that one appeals against a decision of 
the Commission under section 49, as defined, one does 
not appeal against the reasons for decision. A decision is 
defined under section 7 to mean "an award, order, 
declaration or finding". 

A "finding" which itself is a "decision" (as defined) is 
defined under section 7 to mean "a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate". 

Proceedings in this matter related to an application to 
vary the Gold Mining Consolidated Award 1980, No. 21 
of 1967. Thus, a finding must be a "decision, 
determination or ruling made in the course of proceedings" 
(my emphasis) by definition under section 7. It must not 
finally decide, determine or dispose of the matter to 
which the proceedings relate. 

In this case, there was an application for an order to 
vary the award. The application was granted without 
major variation and the order made. However, the 
question is whether the decision that there was dual 
coverage was one which was made "in the course of 
proceedings" and "whether it was a decision, 
determination or ruling". 

It was indeed a finding as such and was contained in 
the reaons for decision. It was a finding of law and of 
fact. It purported to be determinative as to what the 
Commissioner saw as a final question relevant to his 
final determination and constituted part of his reasons 
for decision in making an order. 

Section 35 provides that the decision of a 
Commissioner which is to be in the form prescribed by 
section 34, except in the case of an order for dismissal or 
a section 32 direction must before it is delivered be 
drawn up in the form of minutes which should be 
handed down to the parties concerned, and the reasons 
for decision shall be published at the same time. That is, 
unless in any particular case, the Commission otherwise 
determines. 

There was no appeal against the decision of the 
Commission in this matter insofar as it was contained in 
the order of the Commission referred to above and the 
subject of minutes of proposed order. That was because, 
as we infer, there was no dissatisfaction on the part of the 
two respondents with it. 

The phrase, "in the course of as defined by the Shorter 
Oxford English Dictionaiy, Volume 1, means "in the 
process of. It also has the meaning of "during", in our 

opinion. It would not have a meaning which covers the 
process of reaching the final decision in a matter. Indeed 
if it were given such a meaning, that description would 
negative the definition of "finding" which definition is 
not applicable to the final determination or disposition 
of a matter. 

Reasons for decision, determination or a finding 
contained in those reasons are not a "finding" for the 
purposes of the statute, as defined by section 7. They 
merely constitute one part of the final reasons for 
decision which must in the normal course of events 
unless the Commission determines otherwise, be 
delivered at the same time as the final "decision" (see 
section 34 and section 35). 

To dissect the final reasons for decision by extracting 
one "finding" and designating that as a "finding", 
within the meaning of that word as defined in the Act, is 
artificial and quite erroneous. 

In our opinion, therefore, what is sought to be 
appealed against is not a finding, nor is it a decision, nor 
is it an order, but it is part of the reasons for decision in 
the matter. 

If it were sought to appeal against that finding as 
purporting to be a decision or a declaration in the 
matter then no such decision as such exists. The appeal 
should have been brought on those grounds if it were 
open, but it was not. If the Commission proposed to 
determine the matter finally, then it should have issued 
a separate decision or order containing a declaration. It 
saw fit to express those "findings" in its decision in a 
manner which in the end made them obiter because 
they formed no basis on which the decision was made. 
We doubt that the application for the declaration which 
was made by the AWU in the matter was, in any event, 
competent. There was no decision made on the 
application for a declaration, in any event, in 
accordance with section 35. 

Having dealt with the question of whether this was a 
"finding" as defined in section 7 and thus under section 
49(2a); and having determined that it was not; and 
having also determined because what was appealed 
against was not an award or declaration as defined in 
section 7 or an order, it cannot be said that this is a 
decision of the Commission as defined by section 7 and 
thus as the word appears in section 49(2). 

Thus, no appeal lies, the Full Bench having no 
jurisdiction under section 49, the only section 
conferring appeal jurisdiction upon it, in these 
circumstances. 

Alternatively, even were this not so, and it were a 
"finding" as defined which was being appealed against, 
then the matter would have to be held to be of "such 
importance" that "in the public interest an appeal 
should lie". 

The Full Bench of this Commission canvassed what 
section 49(2) means in detail in RRIA v. AMWSU and 
Others (Appeal No. 1687 of 1988) (unreported at pages 
16 and 17), and adverted in detail to the Federal 
authorities. We apply the principles the Full Bench set 
out there. 

We have considered all of the circumstances of this 
"appeal", as canvassed before us, including the asserted 
importance of the industry and the classification. 

Nevertheless, we do not think that the matter may be 
one of such importance that in the public interest an 
appeal should lie. In particular, we see no real evidence 
of the extent of the importance outside the industry, of 
the issue involved. The appeal will be dismissed. 

Order accordingly. 
Appearances: Mr R. Gifford for Western Mining 

Corporation Ltd. 
Mr J. Brooksby (of Counsel) for the Australian 

Workers' Union. West Australian Branch. Industrial 
Union of Workers. 
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Mr D. Schapper (of Counsel) for the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Western Mining Corporation Ltd 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. 444 of 1989. 
and 

The Australian Workers' Union. 
West Australian Branch, 

Industrial Union of Workers 
and 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

No. 407 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.J. MARTIN 

COMMISSIONER S.A. KENNEDY. 
28th day of July 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 11th day of May 1989 and having heard 
Mr R. Gifford on behalf of the appellant. Western 
Mining Corporation Ltd, Mr J. Brooksby (of Counsel) 
on behalf of the appellant, the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers, and Mr D.H. Schapper (of Counsel) on behalf 
of the respondent, and the Full Bench having reserved 
judgment on the matter and judgment having been 
delivered on the 28th day of July 1989 wherein the Full 
Bench unanimously dismissed the appeal and gave 
reasons therefor, it is this day , the 28 th day of July 1989 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Dianella Hotel and Others 
and 

Federated Clerks" Union of Australia Industrial Union 
of Workers. WA Branch 

No. 635 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY ESQ 
COMMISSIONER O.K. SALMON 
COMMISSIONER R.N. GEORGE. 

27th day of July 1989. 

Appeal — Clerks' (Hotels, Motels and Clubs) Award 
1979 — 38 hour week — industrial standard — 
denial of natural justice due to insufficient 

opportunity to be heard — offsets for introduction 
of 38 hour week proposed by union — no offsets 
proposed by appellants — every opportunity given 
to put case — no denial of natural justice — no 
miscarriage of discretion — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by the Dianella 
Hotel (so designated) and some 21 other employers 
listed as appellants in schedule A to the notice of appeal 
in this matter against a decision of the Commission at 
first instance constituted by a single Commissioner 
contained in an order made on 4 April 1988. The order 
effected the amendment of the Clerks' (Hotels. Motels, 
and Clubs) Award 1979 (as amended) in accordance 
with a schedule attached to the order with effect from 
the beginning of the first pay period commencing on or 
after 14 May 1989. The real crux of the variation to the 
award was the introduction of a 38 hour week but there 
were other incidental orders and other orders 
varying. 

The grounds of appeal are recited hereunder and 
appeared as schedule B to the notice of appeal herein. 
The appeal is properly brought under section 49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
called "the Act"). 
Grounds of Appeal. 

1. Having concluded, in its decision dated 2 
November 1988, that the parties should have further 
talks regarding the implementation of the 38 hour week 
and the means by which the costs of such shorter 
working week may be minimised; and having listed the 
matter "for mention only" on 27 February 1989 and 13 
March 1989 to ascertain the respective position of the 
parties as to the matters before the Commission; and 
further, having been advised by the respondent 
employers of their need to finally discuss the matters at 
a meeting scheduled for 14 March 1989; the 
Commission, in deciding the case in the manner 
contained in its order dated 4 April 1988 denied the 
respondent natural justice by refusing them the 
opportunity to finally address the Commission on the 
matters before it. 

2. That the Commission had no sufficient 
information before it to conclude that the offsets 
proposed by the union were of value to a significant 
number of respondents, or that the offsets proposed by 
the union met the test of the Principles. 

3. ... 
4. ... 

The original application in this matter. No. 637 of 
1985, was in fact made in 1985. The original reasons for 
decision which appear in section 4 of the appeal book 
noted that the introduction of the 38 hour week is not 
opposed by the appellants, but that a delay in its 
introduction was sought, the principal reasons cited 
being the economic situation of the hospital industry 
and current negotiations between the appellants and 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch 
(hereinafter "FLAIU"). 

The hearing at first instance proceeded on an 
amended schedule served on the cited appellants in 
May 1988 at the direction of the Commission. 
Chronology and Natural Justice. 

We discuss the chronology of the matter a little. The 
claim the subject of the decision at first instance was 
first brought in 1985. The claim was later amended. On 
14 September 1988 the matter came before the 
Commission for arbitration and was adjourned. The 
matter resumed on 11 October 1988 before the 
Commission (see per Jones at page five of the transcript 



at first instance) (hereinafter "TFI"), and all the 
arguments by all parties present were put and evidence 
taken and the decision reserved. 

The first reasons for decision were delivered on 2 
November 1988. In that decision, the Commission 
correctly, as Mr Jones conceded, said that the 38 hour 
week was then considered a de facto standard of the 
Industrial Relations Commission, but the Commission 
accepted the economic difficulties being accepted at the 
time by the employers' industry. It is clear that the 
appellants really sought to defer the claim because of 
the economic difficulties. The Commissioner told the 
parties to go away and discuss the issues. Discussions 
did occur out of which no agreement arose. 

The matter came before the Commission again on 27 
February 1989, the respondent union's request having 
been that the matter proceed further. 

The Commission at first instance was addressed by 
Mr Bartlett who appeared for the respondent union and 
Mr Jones who appeared for the appellants. 

As Mr Jones explained (see page eight [TFI]), the 
respondent, FCU is a minor union in terms of its 
coverage within the industry. Most of the employees 
within the liquor industry are covered by the FLAIU 
and negotiations were occurring with that union. 

The matter was adjourned to allow the Licensed 
Clubs Association to be heard, which later occurred 
through the submissions of Mr Boys. That association 
does not now appeal. 

The matter was then adjourned, not to allow the 
parties to re-argue the matters in full, but to allow the 
parties the opportunity to put proposals, counter- 
proposals and arguments as to what was relevant to the 
implementation of the 38 hour week and for the purpose 
of agreeing cost offsets. 

The Commission heard the matter further on 13 
March 1989, and Mr Bartlett on that date asked the 
Commission to proceed to determine what was before it 
in September 1988. 

Representing the licensed clubs, Mr Boys submitted 
that the trade-offs offered by the union were not 
appropriate to his clubs, and secondly that his 
association wanted, if a 38 hour week were granted, 
some flexibility in the form of a 76 hour fortnight (see 
page 72 [TFI]). 

Mr Jones, on that occasion, (see pages 72-73 [TFI]), 
told the Commission that he was very conscious of the 
fact that they (his clients) had put rather substantive 
arguments in the first instance, but that there were other 
issues which ought to be addressed on the question of 
the 38 hour week, principally the manner of its 
implementation and other appropriate trade-offs 
which should be looked at. Next day, 14 March 1989, 
there was to be a meeting, as Mr Jones told the 
Commission, a major meeting of employers at which he 
was seeking some instructions as to how they wanted 
the issue of the 38 hour week to be concluded. He 
therefore sought an adjournment. 

Mr Jones said, on 13 March 1989, at first instance (see 
page 74 [TFI]):— 

I just return finally to my first minor submission: 
th at I do not h ave instructions today to formally put 
to the Commission how that section of the industry 
which I represent sees this claim being finalised 
and closed once and for all thus leaving it for you 
and your decision. 

I would therefore ask that the matter do be 
adjourned to a near date, as near as you can 
arrange it, so that I can have my meeting with the 
industry tomorrow. 

At pages 74-76 (TFI), the Commissioner referred to 
the length of time which had elapsed and the 

opportunity which had been given to the employers 
represented by Mr Jones to make submissions when Mr 
Boys made his submissions. 

Mr Jones indicated that the employers might wish to 
address the Commission further on the exact form of 
the implementation of the 38 hour week. 

The Commission said at page 76:— 
Let me also say this, Mr Jones: if the position of 

the employer has changed from the original 
submissions then that first of all, should be 
communicated to the union and, secondly, to the 
Commission in the event of wishing to put any 
further counter-proposal but you would have to 
request a hearing and it would have to be such that 
I would believe a reconvening of a hearing would 
be warranted. That is open to you. 

That represented clear conditions on which the 
matter could be reheard. The Commission then 
reiterated what has just been quoted in other terms. 

Mr Jones then said:— 
I hear what you say. Commissioner, but I just 

make the point that closing on that note you have 
given an advantage to the union because they can 
rest on their submissions. 

On 23 March 1989, Mr Jones wrote to the 
Commission requesting to be heard further. There was 
no conferring with the union in this regard, or, at least, if 
there were, we were not told of it. In fact Mr Bartlett told 
us that the letter of 23 March 1989 was not referred to the 
respondent unions. 

Supplementary reasons for decision issued on 29 
March 1989. There was a speaking to the minutes on 4 
April 1989 at which no mention was made of the letter of 
23 March 1989. At page two of these supplementary 
reasons, the Commission referred to the fact that no 
agreement had been achieved (as to the 38 hour week) 
between the period since the issuance of the 
Commission's decision on 2 November 1988 and 13 
March 1989. 

The order which finally issued provided for various 
matters to be agreed by employer and employee, or 
employer and union [see clause 7(4), 7(6)(a), 7(6)(b), 
7(6)(d) and 7(6)(e)]). There is provision in clause 7(6Xe) 
for disputes as to implementation to be referred to the 
Commission. Clause 9 provides for some further 
elasticity. 

It was submitted to us that the Commission had 
denied natural justice in that what was to be submitted 
after the meeting on 14March 1989 was not permitted to 
be submitted. 

It was submitted by Mr Bartlett that every 
opportunity was given to the employers to put 
submissions and give evidence, which they did. 

Firstly, on 11 October 1988 the matter, including 
offsets, was fully argued. 

It was also submitted by Mr Bartlett that in terms of 
the hearings, the employers were not denied the 
opportunity to address the Commission on the issues 
that were before the Commission, and, in terms of the 
events of around about 13 March 1989, there was no 
obligation on the Commission to draw the parties yet 
again to the Commission to hear further submissions, 
apart from, of course, on 4 April 1989 when there was a 
speaking to the minutes. 

It was submitted that having regard to the lengthy 
period which elapsed, then even the time from 27 
February 1989 to 13 March 1989 gave Mr Jones ample 
time to get instructions from the employers. 

The Commission at first instance [see page 75 (TFI)] 
made it very clear that there was no good reason for 
extending the matter further. 
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Mr Bartlett did not refer to Mr Jones' final 
submission [see page 76 (TFI)] on 13 March 1989 which 
we quote hereunder:— 

There may be some minor issues that the 
industry would want to address on the 
implementation of the 38 hour week and without 
employers having the opportunity to address you I 
think that the Commission would be acting 
prematurely not to hear their comments but still 
you are empowered to make those decisions and we 
shall see what transpires. 

Offsets. 
As to the offsets, it was submitted by Mr Jones that Mr 

Bartlett had duplicated the claim for a 38 hour week and 
offered the same offsets as existed in the Clerks' 
(Wholesale and Retail) Award by the employers in that 
industry. The relevance of those offsets was disputed. 

The offsets were flexibility on the 38 hour week 
arrangements, the ability to pay by direct banking 
methods, and the ability to have a casual for four weeks 
instead of two weeks [see page 28 (TFI)]. 

The applicant had submitted at first instance that 
they were illusory because the benefit would relate to 
only 10 per cent of the workforce. 

The application is really that the matter be remitted 
back to the Commission at first instance, so that they 
might properly have the opportunity to address the 
issue of offsets in the industry. 

As to the offsets, Mr Bartlett submitted that the 
Commission at first instance had exercised its 
discretion properly and that the union had met the test 
of the principles. Mr Bartlett cited the decision of 
Johnson C. in the Shop Distributive and Allied 
Employees' Association of Western Australia and 
Others v. Boans Ltd and Others 66 WAIG 229, a case 
relating to the introduction of the 38 hour week, and 
what were considered by the Commission there as 
appropriate offsets for the introduction of a 38 hour 
week. Johnson C. said at page 230:— 

I do not believe it was ever contemplated by 
tribunals in Australia that, in proceedings 
concerning the 38 hour week, it would be open to 
employers to range through the award choosing 
high cost award provisions as items in the 
bargaining basket. 

The situation is not one in which the 
Commission should examine those claimed offsets 
not agreed to by the union and select those which 
would satisfy the Commission that the cost of the 
38 hour week has been minimised but one in which 
the Commission must decide whether or not the 
cost offsets agreed to are in all of the circumstances 
sufficient to move the Commission to amend the 
award. I have considered all the submissions of the 
parties, the nature of the industries, the criteria 
established by the Principles and the experience of 
this and other tribunals on this issue and I am 
satisfied that further offsets are necessary. 

In General Orders, Part II, Division 3, the 
Commission in Court Session 66 WAIG 1139 at 1141, 
dealt with the matter of award provisions in the context 
of offsetts and the 38 hour week and declared that 
Johnson C.'s approach was sound. 

We were referred to document 10 in Exhibit Bl, a 
letter written by the union, to various appellants 
offering an opportunity to hear the proposed offsets, the 
union itself on Mr Bartlett's submission being offered 
in effect offsets identical to the offsets offered in major 
awards [see page 15 (TFI)]. No offsets had been 
proposed by the employer at that time (i.e. 11 October 
1988). He also anticipated an argument [see page 15 
(TFI)]that the clerical employees were a minority and 
that therefore this claim should not succeed until the 

majority of the employees covered by the FLAIU enjoy 
a 38 hour week. In most cases, industrially, it was 
submitted clerical employees are a minority in the work 
place and this had not acted as a bar to the introduction 
of the 38 hour week. 

In the course of the case, the employers proposed no 
offsets. 

At pages 34-35 (TFI appeal proceedings), Mr Bartlett 
referred to the offsets mentioned above. Mr Bartlett 
submitted, by reference to the transcript, that the union 
had gone to effort [see pages 58-62 (TFI)] since the 
November decision to minimise cost offsets and to 
finalise the claim. There was a meeting on 20 December 
1988. 

It was submitted that the information before the 
Commission in relation to the endeavours that the 
union took to minimise cost offsets and also the matters 
before the Commission generally were enough for the 
Commission to determine at first instance that the 
offsets proposed met the principles and also that the 
implementation of the 38 hour week met the 
principles. 

It was submitted that there was sufficient evidence to 
find that the offsets proposed by the union were of value 
to a significant number of appellants. In any event, it 
was submitted the Commissioner still found in 
accordance with the principles, because members 
should not be denied a shorter working week merely 
because there could be no relevant offsets attributed to 
the implementation of a 38 hour week. 

The union submitted that since the matter came 
before the Commission, and the general submission 
was that more time was needed to implement the 
provisions, then that had been afforded to them. 

At first instance, Mr Jones [at page 28 (TFI)], 
described the offsets as illusory because any benefit 
would be gained from the electronic funds transfer for 
clerical employees, because of the small percentage of 
the workforce involved in clerical duties. The other 
benefit of allowing clerks to work four weeks instead of 
two, he described as small. 

Mr Jones had remarked in submissions as to the 
efficiency of the industry. 

The Commission at first instance adverted to the 
submissions on behalf of the licensed clubs, and at page 
three made a finding that the offsets proposed by the 
union were of value to a significant number of 
appellants, and that the union had seriously and 
consistently met the test of the principles to minimise 
the cost impact as much as possible. This was supported 
by the submission by Mr Jones at first instance that the 
industry was efficient [see page 28 (TFI)]. It was 
submitted by Mr Bartlett on the basis of what was said 
there, that work practices were really not in issue. Mr 
Jones said:— 

We say that we are already running efficient 
organisations. The work practices and the 
management of hotels is such that we don't see the 
work practices perse in-house as being suitable for 
change at this time. So we therefore have to look at 
some of the award issues which might be addressed 
in the matter of the 38 hour working week. 

Mr Jones then went on to criticise the offsets 
offered. 
Principles. 

The first ground of appeal really relates to a denial of 
natural justice in that sufficient opportunity to be heard 
was not afforded. We were referred to Hocks v. Davies 67 
WAIG 1527 where the Full Bench dealt with the duty of 
the Commission to comply with the rules of natural 
justice and cited a number of authorities. 
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As it said at page 1528:— 
The element of natural justice which arises for 

consideration in this case is that a person should 
have a reasonable opportunity of presenting a case, 
or as it has been put; a person or body determining 
a justiciable controversy between the parties must 
give each party a fair opportunity to put his own 
case and to contradict any statement prejudicial to 
his views. Board of Education v. Rice (1911) AC 
179. 

They also cited Halsbury's Laws of England, Volume 1, 
fourth edition at page 94 to the following effect:— 

Where there is an express or implied obligation 
to conduct an oral hearing, it is contrary to natural 
justice to fail to give a party an opportunity of being 
heard at all on a relevant issue, or to prevent him 
from calling evidence, or to preclude him or his 
advocate from addressing the tribunal or making 
submissions. 

We were also referred to Barnes v. Australian 
Telecommunications Commission and Others AILR 
Volume 31 No. 9 at page 155 where Spender J. in the 
Federal Court dealt with the failure by a disciplinary 
Appeal Board to give an applicant the opportunity to 
answer a case against him. 

The Federal Court relied on "the fundamental rule of 
the common law doctrine of natural justice expressed in 
traditional terms that, generally speaking, when an 
order is to be made which will deprive a person of some 
right or interest of a legitimate expectation of a benefit, 
he is entitled to know the case sought to be made against 
him and to be given an opportunity of replying". 

The law is that if there had been denial of natural 
justice the decision so reached is invalid and it is 
irrelevant whether or not a hearing could have 
influenced that decision [see Annamunthodo v. Oil- 
fields Workers' Trade Union (1961) AC 945 at 946: 
Forbes v. New South Wales Trotting Club Ltd (1979) 143 
CLR 242 at 267 and 277; Calvin v. Carr (1977) 2 NSWLR 
308; Dixon v. Commonwealth (1981) 55 FLR 34; Trivett 
v. Nivison (1976) 1 NSWLR 312 at 322; and FA1 
Insurances Ltd v. Winneke (1982) 151 CLR 342]. 

In short, natural justice is concerned solely with the 
decision making process, not the substance of the 
decision ultimately reached. 
Letter of 23 March 1989. 

We have referred to a letter of 23 March 1989 from the 
Confederation of Western Australian Industry (Inc) 
advising the Commissioner, to whom it was addressed, 
that on 13 March 1989 Mr Jones was unable to put 
closing submissions because the date of hearing 
preceded an industry meeting of employers scheduled 
for the next day. At that meeting the Confederation of 
Western Australian Industry (Inc) was expected to 
obtain final instructions and in fact obtained those 
instructions. He therefore asked for a brief additional 
opportunity to put closing submissions in the matter as 
to:— 

(1) How the 38 hour week should be implemented 
in the hospitality industry. 

(2) The "offsets" which the industry believed were 
appropriate to minimise the cost impact of the 
shorter working week. 

Mr Jones therefore asked in that letter, that the matter 
be extended to allow closing submissions to be put. The 
union was not favoured with a copy of it. The 
Commission did not refer to it in any decision or in the 
transcripts, and the letter bears no indication that it was 
seen by the Commission. It bears no date stamp of the 
Commission. There was no conferring with the 
respondent union by the appellants as the 

Commissioner had directed and no attempt by the 
appellants at that time to assert a change in position, or 
that there was good reason to reconvene. 
Conclusions. 

We now turn to the grounds of appeal. We apply the 
principles set out above in relation to ground 1 of the 
grounds of appeal. Whether natural justice was denied 
does not go to the merits of the decision. It is sufficient if 
natural justice were denied. In this case, the assertion is 
that the appellants were not permitted to put their case 
by way of reply to the union. In other words, the 
opportunity to properly put their case was denied. On 2 
November 1988 this long running matter was the 
subject of reasons for decision, but not a final order, in a 
case where there had been addresses, arguments and 
evidence called by the parties to this appeal. The 
appellants themselves proposed no offsets, and the 
implementation of the claimed 38 hour week was not in 
dispute. 

The matter was then adjourned so that the parties 
could have further and early talks with a view to 
reaching agreement on the terms of the variation (to the 
subject award) to provide for a 38 hour week, the means 
of any minimisation of costs and on an operative date 
for implementation. The Commissioner said [see page 
five (TFI)] that the matter may be relisted on the request 
of any party no less than one month from the date of the 
reasons. The reasons were made available to the parties 
to hear the outcome of these discussions, otherwise the 
claim would be finalised by arbitration. 

At that stage, the question of offsets had been argued 
comprehensively and was the subject of evidence 
before the Commission. That was quite clear. No 
agreement was achieved and the matter came on for 
mention on 27 February 1989. 

When the hearing reconvened, Mr Jones' clients, on 
13 March 1989, sought an adjournment to put what, in 
the end, Mr Jones conceded were minor matters, after 
he had taken instructions from a meeting of employers 
the next day. The adjournment to that date from 27 
February 1989 had been specifically allowed so that the 
Licensed Clubs Association might make submissions. 
They did so on 13 March 1989. 

The Commissioner expressed reluctance to assist, 
and advised that her decision would issue because of 
the delays. However, she left it open beforehand to the 
appellants to apply to reconvene the hearing [see page 
76 (TFI)]. 

The Commission expressly said that if the position of 
the Commission changed from the original submis- 
sions, then this should be communicated to the union, 
then to the Commission. Thus, a hearing would have to 
be requested and the Commission would have to be 
persuaded that a hearing would be warranted. That, the 
appellants did not set out to do. 

The appellants wrote a letter (the letter of 23 March 
1989) through their agents to the Commission offering 
no new reasons, some nine days after the meeting, and 
without advising the union of this, and further without 
advising the union that there had been a change in their 
position as the Commission had directed on 13 March 
1989. They did not assert any change. The letter is a mere 
repetition of what the appellants said before the 
Commission on 13 March 1989. Within the authorities, 
there was every opportunity for the appellants to put 
their case. Indeed, they had virtually conceded that 
there was little which could be altered in work practices 
in the industry. The appellants had proposed no offsets 
themselves at any time and werer concerned really with 
deferring the implementation of the introduction of the 
38 hour week. On 13 March 1989 the matter had been 
adjourned and the Licensed Clubs Association, 
between 27 February 1989 and 13 March 1989, and on 
the latter date, were in a position to prepare and make 
submissions. 
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The appellants had every opportunity to raise these 
matters on 13 March 1989 and did not. 

We are left with a firm view, on what was submitted to 
us, that the appellants' attitude was greatly influenced 
by its wish to continue negotiating with the FLAIL! 
before concluding matters with the respondent, and 
that it did not wish to facilitate the implementation of 
the 38 hour week. 

Even the letter of 23 March 1989 did not give any 
notice to the union as directed by the Commission. In 
other words, there was no attempt to meet the 
conditions placed and precisely placed upon the matter 
being re-opened. 

There was no denial of natural justice. That there was 
no real denial of natural justice is supported by Mr 
Jones" submission on 13 March 1989 [see page six 
(supra)]where his initial submission was diluted to 
describe the matters which he wanted to put as "some 
minor issues". 

This appeal turns upon the question of the exercise of 
the Commission's discretion and our duty and function 
is regulated by the principles set out in House v. The 
King (1936) 55 CLR 499, RRIA v. AWU 67 WAIG 320 
and 66 WAIG 1571 (the Acosta Case) and Hamersley 
Iron Pty Ltd v. ADSTE 64 WAIG 852 (the ADSTE Case). 
We apply them. There was no miscarriage of the 
discretion, and there was no denial of natural justice. 
There is no reason why we should substitute our 
decision for that of the Commission at first instance. 
Every reasonable opportunity consistent with the rights 
of both parties was afforded the appellants, bearing in 
mind that the respondent union had a right to the 
determination of its application, without undue delay, 
in particular on 13 March 1989 and 23 March 1989, by 
complying with the conditions fixed by the 
Commission on 13 March 1989. Indeed, this could have 
occurred before 13 March 1989, and after November 
1989. 

We would add this. The question of whether natural 
justice has been denied is a most important question. In 
a jurisdiction which is governed by section 26( 1 )(a) and 
(b), inter alia, that consideration is, if possible, even 
more important than in other jurisdiction. However, 
this was an adversary matter. There was no question of 
any element of surprise to the parties as was the case in 
Como Industries v. FLAIU 69 WAIG 1004. What is clear 
is that sufficient opportunity on what we have said 
above was afforded the appellants to present their case, 
notwithstanding Mr Jones'careful submissions to us to 
the contrary. 

As to ground 2, if one considers Mr Bartlett's 
submissions and the transcript at first instance, the 
following emerges:— 

(1) Some offsets were offered by the 
respondents. 

(2) No offsets were proposed by the appellants 
when they were conducting their case proper, 
or at any time. 

(3) Mr-Jones virtually conceded that there was no 
room for change in work practices, he said that 
one could only look to the evidence but made 
no comment as to submissions based on the 
award. 

(4) Within the principles applied by Johnson C. 
there was sufficient material to meet the test of 
the principles, nor was it substantively 
suggested on behalf of the respondents that 
there was not. 

The submission, for example, that because the 
clerical employees covered by the subject award 
constituted a minority of employees of the appellants, 
was not valid. The question before the Commission was 
the subject award, and offsets were offered by the 
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respondent union, which in the face of the 
implementation of what was conceded to be almost a 
standard in industry, namely the 38 hour week, were all 
that could be offered. There was no counter-proposal. 
In any event, we would observe that the fact that the 
implementation of the 38 hour week was not opposed, 
but sought to be deferred only (which has now been 
achieved), is a concession that little or no offsets were 
available even if that were not abundantly clear from 
what Mr Jones said [see page 28 (TFI)], and from the 
inability of the appellants to propose any offsets. In the 
circumstances, there was no miscarriage of discretion. 
Proper regard was paid to the Principles. The grounds 
of appeal are not made out. The appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr D.M. Jones on behalf of the 

appellants. 
Mr G.R. Bartlett on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Dianella Hotel and Others 
and 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch. 

No. 635 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, PJ. SHARKEY Esq 
COMMISSIONER O.K. SALMON 
COMMISSIONER R.N. GEORGE. 

27th day of July 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 13th day of June 1989 and having heard 
Mr D.M. Jones on behalf of the appellants and Mr G.R. 
Bartlett on behalf of the respondent, and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 27th day of July 1989 wherein the 
Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 27th day of July 
1989 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Perth Finishing College Pty Ltd 
and 

Susan Watts. 
No. 252 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, PJ. SHARKEY Esq 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER R.N. GEORGE. 

23rd day of June 1989. 

Appeal — dismissal prior to completion of contract — 
no misconduct — contract found to be fixed term 
— no mutual termination of contract — employee 



denied benefits under contract of service — claim 
for unpaid salary and holiday entitlements — 
compensation v. benefit -- no power in 
Commission to grant compensation — not claim 
for compensation but claim for benefit — entitled 
to claim for benefit under section 29(b)(ii) — 
appeal dismissed. • 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by Perth Finishing 
College Pty Ltd against an order made by the 
Commission at first instance on 1 February 1989. The 
order, formal parts omitted, reads as follows:— 

That the respondent pay the sum of $53 063.98 to 
the applicant, Susan Watts in the following 
manner: 

1. an amount of $12 000 to be paid within 21 
days of the date of this Order; 

2. the balance, an amount of $41 063.98 to be* 
paid within 60 days of the date of this 
Order. 

The appellant appeals against the order which is a 
decision within section 7 of the Industrial Relations Act 
1979 (as amended) (hereinafter called "the Act"), 
pursuant to section 49(1) of the Act. ;> 

The grounds of appeal herein were as follows:— 
The learned Commissioner erred in law in 

finding that: 
1. The respondent's claim for compensa- 

tion consequent upon the termination of 
her employment with the appellant and 
calculated by reference to her loss of 
earnings over the unexpired period of thei 
respondent's contract of employment 
with the appellant was a benefit under her: 
contract of employment within the 
meaning of section 29(b)(ii) of the 
Industrial Relations Act 1979 as' 
amended. . ; 

2. The respondent's claim could be distin- 
guished from an action brought at 
common law for damages arising from a 
breach of contract. *' 

In his reasons for decision the Commission at first' 
instance considered this application which was;, 
•brought before the Commission pursuant to section 
29(b)(ii) of the Act. The respondent was the conductor 
of a private College in Vincent Street and the applicant 
applied for and was successful in gaining the position of 
Director-Administration in August 1987. 

There was a letter of 17 August 1987 which, 
provided:— 

We wish to confirm our offer of employment for 
the position of Director-Administration with oub 
new College. 

The period of employment will be for three years, 
until the end of the school year in 1990. The salary 
package will be $40 000 per annum, reviewable at 1/ 
July each year of the contract. The job specificatioif. 
is as per the attached ... » 

The salary contained in the letter was later increased, 
duringtheperiodofemploymentto $48 000 per annumf 
Towards the end of May 1988 the respondent took a 
decision that Ms Watts' employment should terminate. 
The reasons for the respondent's decision as found by4 

the Commission at first instance and not disputed in 
this matter, related to the organisational structure and 
the personalities involved in the College's operation 
and the view that these would be improved if Ms Watts- 
was to leave. She disagreed with this view. On 29 Ma^ 
1988, one Barris, on behalf of the company, spoke to Ms 
Watts and indicated that she should either resign or be, 

dismissed. Her employment ceased on 29 May 1988 and 
no payments were made to her. We should also add that 
it was common ground that Ms Watts had searched for, 
found and entered into employment elsewhere (after 13 
weeks) in another position at a salary of $28 000 per 
annum with $2 000 per annum car allowance. She 
obtained this new employment on 29 August 1988. 

There was no suggestion of misconduct on the part of 
Ms Watts and the original claim for a finding of unfair 
dismissal was withdrawn by consent. The claim, of 
course, as the Commission found, was that the 
applicant was employed for a fixed period and should 
be paid for the unexpired balance of the period. The 
Commission went on quite rightly to find that this was a 
fixed term contract. The question which the 
Commissioner quite rightly turned to consider was, 
since the application was one pursuant to section 
29(b)(ii) of the Act, whether the unexpired term of a 
fixed term contract is a "benefit" for the purpose of the 
section. After considering Walsh v. Hills 62 WAIG 2708 
and Waroona Contracting v. Usher 64 WAIG 1500 the 
Commissioner considered that the claim of the 
applicant in the proceedings had been denied a benefit 
under a contract of service, namely the promise of 
employment for three years. The claim was therefore 
one properly made. 

It was also found at first instance that there was no 
mutual termination of the contract. The Commissioner 
distinguished RRIA v. ADSTE (Pepler's Case) 68 
WAIG 11 in which the Industrial Appeal Court held 
that there was no power to order payment of compensa- 
tion for a dismissal in the absence of an order for re- 
employment. This was because the Commission was 
being asked in this case to award to an employee a 
benefit to which the employee is entitled by virtue of her 
contract of service but which had been denied to her. He 
held that the Pepler decision had not affected the 
exercise of the Commission's jurisdiction when claims 
are made pursuant to section 29(b)(ii) of the Act. 

The claim in the matter was for Ms Watts' unpaid 
salary and holiday entitlements for 1988,1989 and 1990 
quantified, in toto, at $121 846. The Commission at first 
instance further held that the sections of the Act are 
clearly distinguishable from the powers specifically 
granted to an Industrial Magistrate under section 83(4). 
They are also to be distinguished from an action 
brought at common law for damages arising from 
breach of contract. 

Section 29(b)(ii) provides as follows:— 
An industrial matter may be referred to the 

Commission — 
(a) ... 
(b) in the case of ,a claim by an employee— 

(i) ... 
(ii) that he has not been allowed by his 

employer a benefit; not being a 
benefit under an award or order, to 
which he is entitled under his 
contract of service. 

Section 23 of the Act is the jurisdictional section and 
provides:— 

Subject to this Act, the Commission has 
cognizance of and authority to enquire into and 
deal with any industrial matter except any matter 
provided for in paragraph (a)... 

Having regard to the use of the words "subject to this 
Act", it is clear that the exercise of the jurisdiction 
conferred is to be exercised against the background of 
all of the provisions of the Act. 
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"Industrial matter" is defined in section 7 to 
mean:— 

"industrial matter" other than in relation to a 
person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928, 
means, subject to subsection (2), any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any 
industry or of any employer or employee therein 
and, without limiting the generality of that 
meaning, includes any matter relating to ... 

Section 29(b)(ii). 
A section 29(b)(ii) claim involves the establishment 

of the following:— 
(1) That the claimant is an employee. 
(2) That the matter referred is an industrial 

matter. 
(3) That the claimant was entitled to a benefit 

under a contract of service. 
(4) That his/her employer had not allowed the 

claimant that benefit. 
(5) That the benefit was not one under an award 

or order. 
Submissions. 

It may be of assistance to outline the submissions 
made to us in the matter, although that does not mean 
that we have the necessity to decide every point raised 
on those submissions. 

From the appellant's point of view the following 
submissions were made. 

(1) That there is nothing in section 29(b)(ii) of the Act 
which gives the Commission jurisdiction in a case 
involving wrongful dismissal under a fixed term 
contract, at least where that contract no longer subsists, 
to award compensation in respect of the unexpired 
portion of the fixed term. 

(2) Thus there is no power in the Commission to 
make the award which was made in this case. 

Underpinning those major submissions were a 
number of other submissions which we recapitulate in 
substance hereunder:— 

(1) (a) Where an employee is wrongfully 
prevented by his/her employer from performing 
the work which he/she was employed to do there is 
a breach of the employment contract which goes to 
the root of the contract and entitles the employee to 
elect to treat the contract as discharged. 

(b) Even if such an election does not occur, then 
the dismissal, though wrongful, is not a nullity. It 
will nevertheless determine the relationship of 
master and servant created by the contract. 

(c) The general rule with respect to contracts of 
employment is that the consideration for work is 
wages and the consideration for wages is work. 
Thus, there is a general rule unless the terms of the 
contract of employment provide otherwise, that a 
servant unless he does the work for which the 
wages or salary are the reward, cannot recover 
wages or salary. 

(d) Thus, if an employer wrongfully dismisses a 
servant and persists in refusing to allow him to do 
the work for which his contract of employment 
provides, the position is that the only practical 
option which the servant has, in the absence of 
special considerations, is that of accepting the 
repudiation and bringing an action for:— 

(i) the enforcement of any rights which have 
occurred under the contract (e.g. wages 
earned etc., but not paid), and 

(ii) unliquidated damages for wrongful 
dismissal. 

The case cited as authority for these propositions 
was the well known authority of Automatic Fire 
Sprinklers Pty Ltd v. Watson (1946) CLR 435. 

It was thus submitted that, in this case, the 
consideration for the payment of the respondent's 
wages was the actual performance of the work set 
out in the job specification. Thus, if she did not do 
the work she was not entitled to be paid. 

(2) Thus, it was submitted that the relationship 
of employer and employee was terminated on 29 
May 1988, the date of the dismissal, 
notwithstanding her express refusal (see appeal 
book page nine) to accept it. 

(3) There was nothing in her contract of 
employment to displace the general rule that 
entitlement to wages or salary is dependent upon 
the performance of work. Thus, the respondent's 
entitlement to wages ceased on 29 May 1988. 
Because she set about looking for alternative 
employment, she accepted the alleged repudiation 
and regarded the contract being discharged. 

(4) Thus, in this case, the only remedies which 
the respondent could then assert were an action for 
enforcement of any rights which had occurred 
under the contract and had not been paid as at 29 
May 1988, and an action for damages for wrongful 
dismissal. 

(•5) This claim does not confer a head of 
jurisdiction upon the Commission, but shows an 
intention to confer jurisdiction under section 23 
read with the definition of "industrial matter" in 
section 7 to inquire into and deal with the claim. 

It was further submitted that the type of claim 
contemplated by section 29(b)(ii) is one for a 
benefit which occurred under a contract of 
employment in respect of which the employment 
relationship subsists or, at least, under an extant or 
subsisting contract of service. 

(6) The submissions were that a claim for 
damages for the wrongful repudiation of the whole 
contract is not a claim for a "benefit" to which a 
person is entitled under his/her contract of service 
within the meaning of section 29(b)(ii). It is a head 
of claim which does not exist under section 
29(b), but which is exclusively within the 
jurisdiction of the civil courts. If Welsh v. Hills (op. 
cit.) and Waroona Contracting v. Usher (op. cit.) are 
inconsistent with that reasoning, they should not 
be followed. In particular, the relevance placed 
upon the ability of the Commission to order 
compensation was now misplaced having regard 
to the decision in Pepler's Case (op. cit), 
particularly at pages 17, 20, 22 and 23. 

In addition, in Waroona Contracting v. Usher 
(op. cit.) at page 1502, the Full Bench accepted the 
possibility that:— 

... issues which may involve the jurisdiction 
of the Commission could arise if that were not so 
since it has been said that wrongful dismissal 
determines the relationship of master and 
servant even though the servant may not have 
accepted his dismissal as entitling him to regard 
the contract as discharged. 
In this case, the contract of employment no 

longer subsists but the remedy available is not 
regulated by Pepler's Case (op. cit.). 

(7) In Pepler's Case (op. cit.), Olney and 
Rowland J.J. held that there is nothing in the Act to 
justify the exercise of a jurisdiction to award a 
dismissed employee compensation except as an 
incident to an order for reinstatement or re- 
employment (per Olney and Rowland J.J. pages 20- 
22 respectively). Thus, no compensation could be 
awarded. 
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(8) It was also submitted that the employment 
relationship is a different thing from the contract 
and a problem arises because Australian Courts 
have always refused to give specific performance of 
an employment contract generally. 

Ms Watts could have returned to work and asked 
for re-employment had there been specific 
performance available, it was submitted. 

(9) In relation to Belo Fisheries v. Froggett 
(1983) 63 WAIG 2394 the benefit had occurred 
under the contract (i.e. it was a claim for debt and 
not for damages). 

(10) Olney and Rowland J.J. held in Pepler's 
Case that there was nothing in that case to justify 
the exercise of a jurisdiction to award a dismissed 
employee compensation except as an incident to 
an order for reinstatement or re-employment 
which was not the situation in this case (see page 20 
per Olney J. and pages 21-22 per Rowland J.). 

(11) One major submission was that any 
jurisdiction which the Commission had would 
have ended on 29 May 1988. 

Mr Claydon's submissions, summarised, were as 
follows:— 

(1) Any appeal in relation to the order to pay 
$12 000 should fail if the contract were afoot from 
29 May 1988 to 29 August 1988. 

(2) The letter of 17 August 1987 reveals no 
conjunction between performance and salary, but 
there is an express stipulation that this was a fixed 
term contract. 

(3) The ratio in Pepler's Case is confinable to 
section 29(b)(i). 

(4) Waroona Contracting v. Usher (op. cit). 
Welsh v. Hills (op. cit.) and Belo Fisheries v. 
Froggett (op. cit.) are right in law and establish the 
proper construction of section 29(b)(ii). To 
interpret it as submitted by the appellant would do 
violence to the literal words and the intent of the 
section. 

(5) The exercise of the power was within 
jurisdiction, having regard to section 7 "industrial 
matter", section 23 and section 29(b)(ii). 

(6) Belo Fisheries v. Froggett (op. cit.) involved a 
claim by Mr Froggett that he had not been paid for 
work done. The claim could have been in quantum 
meruit but applied under the equivalent of section 
29(b)(ii). Olney J. remarked that a more 
appropriate order in the matter (see page 2396) 
should have been that a benefit under his contract 
of service had not been allowed. 

(7) It was submitted that on the dicta of Olney J. 
in Belo Fisheries v. Froggett at page 2396 impliedly 
under section 29(b)(ii) there may be a convenient 
remedy (under the section) with remedies at 
common law for debt, quantum meruit and 
wrongful dismissal. 

Olney J. said:— 
Although the Commissioner purported to 

assess the respondent's entitlement on the basis 
of quantum meruit his obligation under the Act 
was of course to act according to equity, good 
conscience and the substantial merits of the case 
without regard to technicalities or legal forms 
[see section 26(1 )(a)] which is not necessarily the 
same as awarding the respondent payment 
calculated on the basis of quantum meruit. In my 
opinion the Commissioner did in fact observe 
the statutory direction I have quoted and this is 
evidenced by his setting off against the amount 
that would otherwise have been the respondent's 
entitlement of the airfare and a further amount 
which can only be classified as damages for 
negligence. 

It was submitted what Olney J. said (at page 
2396):— 

Having reached a slightly different view of the 
facts of the case it was for the Full Bench to 
dispose of the matter according to the standard 
prescribed by section 26(1 )(a). The result arrived 
at when viewed in the context of the facts as 
found leads inevitably to the conclusion that the 
Full Bench did have regard to the substantial 
merits of the case and that being so that is where 
the matter must end. It is not for this Court to 
review the exercise by the Industrial 
Commission of a discretion vested in it by the 
statute. For these reasons I would dismiss the 
appeal as being incompetent, it not having been 
demonstrated that the Full Bench's decision was 
erroneous in law. 
(8) He referred to Waroona Contracting v. Usher 

(op. cit.), also Welsh v. Hills (op. cit.) and submitted 
that the construction put on "benefit" in those 
cases erodes the argument of Perth Finishing 
College Pty Ltd that the order for compensation 
was not a benefit under Ms Watts' contract. 

Thus, it was submitted that there was jurisdiction 
to find that Ms Watts was not allowed a benefit of 
employment and the only issue was the jurisdic- 
tion of the Commission to order compensation for 
loss of Ms Watts' benefits. 

(9) It was submitted that what Kennedy J.said in 
Pepler's Case was not apposite since it was based 
on what was said in Slonim v. Fellows (1984) 154 
CLR 505 and further that Ms Watts, at the time of 
her dismissal, had a legal entitlement to 
guaranteed work for a period of three years. 

(10) It was submitted that more attention should 
have been paid to a number of cases such as 
Devonald v. Rosser and Sons (1966) 2 KB 728 and 
Turner v. Goldsmith (1891) 1 QB 544. Thus, the 
finding that Ms Watts had been denied a benefit 
under her contract of service, that being a promise 
of employment by the employer to provide Ms 
Watts with work for three years is critical. There is 
no finding or evidence which supports the 
proposition of law that the consideration for wages 
is work. 

(11) Based on Hill v. Parsons and Co Ltd [1971] 3 
All ER 1345 (CA) and Lavarack v. Woods of 
Colchester [1966] 3 All ER 683 (CA), damages must 
be quantified in terms of the terms of contract 
quantifying anything the contractual benefits. In 
addition, this was not an award sounding in 
damages. 

Thus, section 29(b)(ii) is an alternative 
procedure to an action for wrongful dismissal and 
provides an alternative remedy to the common law 
remedy for damages. 

(12) "Benefit" cannot be read down to cover 
only "unpaid holiday pay". "Benefit" therefore 
ought to be given a wide meaning. In Balfour v. 
Travelstrength Ltd (1980) 60 WAIG 1015 Johnson 
C. defined the word "benefit" in this context, and 
that definition should be adopted. 

(13) He made a large number of submissions as 
to the meaning of the word "benefit". 

It was submitted that the fixed term of three years 
was not only an incident or prerequisite of her 
employment, but also a right to employment or 
work in a sense analogous to the right to work as 
discussed in Langston v. Amalgamated Union of 
Engineering Workers and Another (1974) 1 All ER 
980 (CA). 

It was also submitted that all the authorities 
support the proposition that the word "benefit" 
should be given a wide meaning. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(14) As to the word "entitled" in section 5 of the 
Conciliation and Arbitration Act 1904, the words 
"entitled to the benefit of an industrial agreement 
or an award" appeared [see section 5(1 )(b)]. The 
word "entitled" means "legally entitled". 

(15) It was submitted that a literal interpretation 
of section 29(b)(ii) supports the conclusion that the 
order of Beech C. was within jurisdiction and 
power. A purposive interpretation supports the 
same conclusion. 

(16) It was open to the Commission to find that 
Ms Watts had not accepted the appellant's 
unilateral repudiation of her contrract until on or 
about 29 August 1988 when she commenced her 
current employment. 

(17) Automatic Fire Sprinklers Pty Ltd v. 
Watson (op. cit.) is distinguishable because it was 
not a fixed term contract. In addition, in this case, 
there was an obligation to provide employment 
independent of any requirement for actual service 
by the employee. 

The views expressed by the High Court were 
obiter and the High Court did not need to consider 
in detail the legal significance of cases such as 
Petric v. MacFisheries Ltd (1939) 4 All ER 281. 
Brace v. Calder and Others (1895-1899) All ER 
1196, Devonald v. Rosscr and Sons (1904-1907) All 
ER 988, Richardson v. Mellish (1824-1834) All ER 
258, as well as Marbe v. George Edwardes (Daly's 
Theatre) Ltd (1927) All ER 253 and Herbert 
Clayton and Jack Waller Ltd v. Oliver (1930) 1 All 
FR 414. 

The most apposite cases were submitted to be 
Turner v. Goldsmith (1891-4) All ER 384. In 
addition, we were referred to Richardson v. Mellish 
(1824-1834) All ER 258, Herbert Clayton and Jack 
Waller Ltd v. Oliver (1930) 1 All ER414and Withers 
v. General Theatre Corporation [1933] All ER 
385. 

It was also submitted that notwithstanding the 
remedies in damages or action for debt or quantum 
meruit etc., the Commission was not bound by the 
form. 

It was submitted that both Marbe's Case (op. cit.) 
and Oliver's Case (op. cit.) were cited with approval 
by the majority of the Full Bench in Welsh v. Hills 
(op. cit.) (see page 2710) as applied in Waroona 
Contracting v. Usher (op. cit.). 

(18) The rule "no work no pay" does not apply to 
a fixed term contract. 

(19) It was submitted that Pepler's Case (op. cit.) 
does not prohibit an award of compensation per 
se. 

(20) It was submitted that the order by Beech C. 
was not one in the nature of damages. It was 
submitted that this was not an award of damages 
but an order made under section 26(2). In addition, 
it was submitted that an award for damages 
involves different criteria. Further, in any event, the 
amount sought by the respondent would not 
exceed any amount which she might recover at 
common law. 

(21) It was submitted that the Commission is 
competent to hear and determine claims under 
section 29(b)(ii) which could be equally heard at 
common law, including damages for wrongful 
dismissal, and action for quantum meruit for work 
done [see Belo Fisheries v. Froggett (op. cit.) per 
Olney J.]. 

(22) It was submitted that nothing prevented the 
exercise of a concurrent jurisdiction with the 
statutory jurisdiction under the Act [see Russell v. 
Teckenoff (1985) 65 WAIG 531], 

(23) It was submitted that, on occasions, the 
contract indicates expressly or impliedly an 
entitlement to wages or some other sum of money 
independent of any requirement on the worker to 
perform work [see Shindler v. Northern Raincoat 
Co Ltd (1960) 2 All FR 238, Bauman v. Hulton Press 
Ltd (1952) 2 All ER 1121 and Collier v. Sunday 
Referee Publishing Co Ltd (1940) 4 All FR 243. 

Observations and Conclusions. 
The appeal in this matter was on two grounds only, 

which have been set out above. The Commission's 
findings at first instance that the respondent's claim for 
compensation consequent upon the termination of her 
employment with the appellant was a benefit under the 
contract of employment within the meaning of section 
29(b)(ii) of the Act. It is true (see appeal book page 10) 
that the Commission ordered that the respondent be 
"compensated" for the period during which she was 
unemployed (i.e. from 29 May 1988 to 29 August 
1988). 

He clearly found, however, that he was being asked to 
award to an employee a benefit to which the employee 
was entitled by virtue of her contract of service, but 
which was denied to her (see appeal book pages 24-25). 
In fact he found that there was not a mutual 
determination of the contract. He held (see appeal book 
page 23) that the claim of the applicant in these 
proceedings that she has been denied a benefit under 
her contract of service, that being the promise of 
employment for three years, to be a claim properly able 
to be made under section 29(b)(ii). 

There was criticism of the Commission for saying 
that there could be a distinction between a claim for 
damages at common law and a claim under section 
29(b)(ii). The Commission so held citing Atlas Tiles v. 
Briers (1978) 52 ALJR 707, the Commission having 
decided that the claim in question could properly be 
made and determined under section 29(b)(ii). 

Clearly, as the Commission at first instance held (see 
appeal book page 27), once the Commission determines 
that a claim is properly made under section 29(b)(ii), the 
Commission has the jurisdiction to decide the claim, 
and in the exercise of that jurisdiction it shall act 
according to equity, good conscience and the 
substantial merits of the case. In granting relief or 
redress, the Commission is not restricted to the specific 
claim made or to the subject matter of the claim [see 
section 26(2)]. 

In addition, as the Commissioner said, the precise 
benefit forgone may be the relief to be granted in many 
cases, and in other cases it may not. He also 
distinguished section 29(b)(ii) from section 83(4) and 
the powers specifically granted to an Industrial 
Magistrate thereunder. 
Section 29. 

As Rowland J. said in Pepler's Case (op. cit.) at page 
22. the power of the Commission is not at large. It must 
be exercised within the framework of the Act. 

Firstly, one might consider the plain meaning of 
section 29(b)(ii) and the powers which it confers. 
Section 29 provides a means by which "an industrial 
matter" (as defined in section 7), may be referred to the 
Commission by various classes of persons for various 
reasons, as expressed in section 29(a) and (b). 

The jurisdiction arises because of section 23. 
In the case of an individual employee, an industrial 

matter may be referred by the employee to the 
Commission, as the plain words of section 29 
provides:— 

in the case of a claim by an employee — 
(i) that he has been unfairly dismissed from 

his employment; or 
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(ii) that he has not been allowed by his 
employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service. 

Industrial Matter. 
An "industrial matter" is defined in section 7 to 

mean:— 
... any matter affecting or relating to the work, 

privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein and ... 

The definition includes a number of specific matters 
including, for example, conditions of employment 
which are to take effect after the termination of 
employment [see paragraph (b)]. 

An "employee" is defined in section 7 to mean "any 
person whose usual status is that of an employee", inter 
alia. 

We should also add that "industrial matter" includes, 
inter alia, "the dismissal of any person in any; 
industry". 

"Industry" is defined in section 7 to include:— 
(a) any business, trade, manufacture, under- 

taking, or calling of employers; 
(b) the exercise and performance of the 

functions, powers and duties of the Crown and any 
Minister of the Crown, or any public authority; 

(c) any calling, service, employment, 
handicraft, or occupation or vocation of 
employees, whether or not, apart from this Act, it is. 
or is considered to be, industry or of an industrial 
nature, and also includes — 

(d) a branch of an industry or a group of 
industries; 

"Employer" is defined in section 7 to mean:— 
(a) persons, firms, companies and corporations; 

and 
(b) the Crown and any Minister of the Crown, or 

any public authority, employing one or more 
employees; 

It is clear in this case that Ms Watts was an employee 
as defined and that she was employed in an industry as 
defined. It is clear further that she was, at all material 
times, an employee and that she was the subject of a 
dismissal in an industry as defined. The "dismissal" 
occurred as defined in Metropolitan (Perth) Passenger 
Transport Trust v. Gersdorf (1981) WAIG 611. 

Thus, for a number of reasons within the 
abovementioned framework, it is not necessary that the 
contract be extant at the time the jurisdiction of the 
Commission is sought to be exercised. The matter must 
be an industrial matter to be referred. Thus, this is and 
was an industrial matter. Ms Watts was, at all material 
times, an employee as defined above; in particular, she 
was a person whose usual status is that of employee and 
it was not argued otherwise. 

Further, she was employed in an industry, as defined. 
In addition, she was a person dismissed "in any 
industry" and an industrial matter involves "the 
dismissal of any person in any industry" which this was. 
It was not otherwise strongly argued. 

There are two other aspects of whether the question of 
the contract must be extant, which we turn to. 

First of all it had, under section 29, to satisfy the 
Commission that this was an industrial matter. This 
was an industrial matter as defined because:— 

(1) This was a matter affecting or relating to the 
rights or duties of an employer in an 
industry. 

(2) It related to conditions of employment. 

(3) It related to the dismissal of a person — 
dismissal being as defined in Lindsay's Case 
(op. cit). 

(4) It related to an employer as defined. 
(5) It related to an industry including the business 

or undertaking of an employer (i.e. the 
business or undertaking of running a 
college). 

(6) It related to an employee as defined, being a 
person employed to do work for a reward and 
secondly a person whose usual status was that 
of employee. 

Also the respondent had to establish that she was an 
employee as defined and clearly she was, and it was not 
seriously argued that she was not an employee. A 
submission was made that no jurisdiction would exist 
once the contract of service had been terminated. We 
would not agree. Once the matter is an industrial matter, 
then an employee, including a person whose usual 
status is that of an employee, may claim that he/she had 
not been allowed by his/her employer a benefit. The fact 
that that the words "to which he is entitled" appear in 
the present tense, do not alter it. 

What Rowland J. said in Pepler's Case (op. cit.) as to 
the necessity for the contract to be extant and the effect 
of reinstatement in that situation was clearly restricted 
to section 29(b)(i). Section 29(b)(i) clearly apprehends 
that a claim for unfair dismissal, which must occur 
when the contract is not extant, should be contained 
within "an industrail matter". 

Section 29(b)(ii) does not exclude the same, and in 
this case, illustrates precisely how within the framework 
of an industrial matter such a claim can occur. 

It is, in our opinion, clear also that section 29(b)(ii) 
expands the definition of industrial matter so that an 
industrial matter may be referred [i.e. because there is a 
claim under section 29(b)(ii)]. That is, the claim 
renders it an "industrial matter" even if it were not. 
Further authority for the assertion that jurisdiction 
exists in this case is contained in AMWSU v. Bell Bros 
Pty Ltd 1983 AILR431 (Full Bench WA). 

We now address the second aspect. It might be argued 
that the words "to which he is entitled" couched in the 
present tense means that the contract must be extant for 
jurisdiction to be exercised. That is not so; the employee 
must be entitled "under" a contract (i.e. by virtue of or 
even pursuant to). "Pursuant to" means "in accordance 
with and consequent and conformable to" [see Garbin 
v. Wild (1965) WAR 72 at 75 (FC)]. 

However, more cogently, "under" can have the 
meaning "by virtue of [see R v. Clyne ex pane Harrop 
(1941) VR 200 per O'Bryan J. at page 201]. 

Thus, if one is entitled to a benefit under a contract, 
the entitlement continues upon the termination of the 
contract, because in section 29(b)(ii), the entitlement is 
"under" (i.e. "by virtue of or "pursuant to") the contract 
of service. The entitlement remains whether it is 
pursued or not. Thus, the words "is entitled" are 
perfectly consistent with a claim under a contract of 
service which has terminated. 

In this case, whether the termination of the contract 
occurred on 29 May 1988 or 29 August 1988, there 
remains an entitlement under the contract to 
remuneration for the balance of the three year period, 
depending on the nature of the contract. There is clearly 
jurisdiction in this matter in that context. 
Not Allowing a Benefit. 

It is quite clear also that if what was claimed was a 
"benefit" then the employer had not allowed it to her, in 
the words of section 29(b)(ii). This was because of the 
repudiation of the contract and the purported unilateral 
termination of it by the appellant. 



The termination of the contract, however, was clearly 
not by agreement. It amounted to a unilateral 
repudiation which was not accepted. The respondent 
was bound, at law, to mitigate her damages by obtaining 
other employment which she did. The respondent 
employee referred an industrial matter, as defined, to 
the Commission in the case of a claim under section 
29(b)(ii). 
Benefit. 

However, what must be determined is whether this is 
a claim for a benefit to which the respondent is entitled 
under her contract of service. As Fielding C. said in 
Bartlett v. Indian Pacific Ltd 68 WAIG 2508 at 
2519:— 

By its very nature that requires that the 
Commission ascertain what benefits are embodied 
in the particular contract. Since a contract is a legal 
phenomenon its meaning and scope can only 
sensibly be determined having regard to legal 
concepts and particularly the laws of contract. 

In that sense "benefit" cannot be restricted to failure 
to pay holiday pay, for example, during the currency of 
the contract of service, because that is not what the 
section says, and in addition, it would reduce the ambit 
of the plain unequivocal definition of "industrial 
matter". 

The jurisdiction under section 29(b)(ii) can also be 
seen as the Full Bench saw it in Simons v. Business 
Computers International Pty Ltd 65 WAIG 2039, 
Edwards A.P. said:— 

The jurisdiction of the Commission which is 
founded by proceedings brought under section 
29(b)(ii) of the Act is judicial. It is not arbitral or 
legislative. The Commission's jurisdiction is thus 
limited to the ascertainment of existing rights by a 
determination of whether or not an employee has 
been denied a benefit, not being a benefit under an 
award or order, to which the employee is entitled 
under a contract of service. 

The meaning of the word "benefit" is vital. If what is 
claimed is a "benefit" and the respondent was denied it 
(and the other requirements are'established), then an 
order can be made subject to section 26(1) and (2). 

We agree that benefit should be interpreted as widely 
as possible. We also agree that "benefits" can be best 
seen as referring to the contractual rights of the 
respondent. We adopt what Kennedy J. said in Pepler's 
Case (op. cit.) at page 17. where he clearly differentiated 
between section 29(b)(i) and (ii):— 

This is not a conclusion which sits easily with 
section 29(b) of the Act, for it would mean that 
under paragraph (i) the Commission's jurisdiction 
to order compensation is at large, whereas, under 
paragraph (ii), it is strictly limited to allowing an 
entitlement arising out of the employee's contract 
of service. The preferable view appears to me to be 
that the jurisdiction under paragraph (i) is limited 
to ordering re-employment whilst the remedy 
under paragraph (ii) is restricted to the employee's 
contractual rights. (Our underlining.) 

A benefit is therefore what is the employee's right 
under a contract. 

Olney J.'s reference in Pepler's Case (op. cit.) to there 
being nothing in the Act to justify the exercise of 
jurisdiction to award a dismissed employee 
compensation, or any other money payment, except as 
an incident to an order for reinstatement or re- 
employment could only apply to the matter before him 
and section 29(b)(i). In addition, compensation could 
only mean compensation as such, not a "benefit". 

The words of section 29(b)(ii) are plain. A claim 
under section 29(b)(ii) cannot lie, therefore, for 
compensation as such, but for a benefit. 

Indeed, one concern that Rowland J. and Kennedy J. 
had in Pepler's Case (op. cit.) was that there was no 
authority to award compensation in the Act that might 
greatly exceed an "entitlement" at common law for 
breach of contract (see Pepler's Case at page 23). The 
word "entitlement" is not without significance. 

In addition, the word "benefit" and its meaning can 
be ascertained from authorities such as Bowater v. 
Union of Life Co 50 WR 381 and A.G. v. Worrall (1895) 1 
QB 99. in the general sense. 

"Entitled" in the context of the section must mean 
entitled as a matter of legal right, because it refers to 
benefits under the contract. In Leontiades v. F.T. 
Manfield Pty Ltd (1980) 43 FLR193, Keely J. interpreted 
the expression "entitled to mean the existence of an 
enforceable legal right", and therefore Ms Watts had an 
enforceable legal right, it was submitted. That authority 
was applied in Industrial Relations Bureau v. Hassan 
(1982) 2IR 151 and Poulos v. Waltons Stores (Interstate) 
Ltd (1986) 10 FCR 429. We agree, applying Leontiades' 
Case (op. cit.) that the word "entitled" must mean 
"legally entitled". 

Thus, those authorities support the view of Kennedy 
J. that section 29(b)(ii) relates to rights under the 
contract of service [see also Bartlett v. Indian Pacific Ltd 
(op. cit.)], per Fielding C. "Benefit" in section 29(b)(ii), 
we think, was rightly defined by Johnson C. in Balfour v. 
Travelstrength Ltd (1980) 60 WAIG 1015. He said:— 

Benefit ought to be wide enough to allow an 
employee to bring to the Commission a matter in 
which the employee believes that he/she has been 
deprived of an advantage, entitlement, right, 
superiority, favour, good or perquisite by the action 
of an employer in contravention of a provision of 
the contract of service. 

We adopt that definition of "benefit" and the 
description of the effect of section 29(b)(ii). 

The question of what a "benefit" is and, more 
particularly, whether what is claimed in this case was a 
benefit was also considered by the Full Bench as we 
have indicated in Waroona Contracting v. Usher (op. 
cit.) and Welsh v. Hills (op. cit). 

It was strongly argued by Mr Steytler that these cases 
should not be followed, particularly in light of what he 
submitted was decided in Automatic Fire Sprinklers 
Pty Ltd v. Watson (op. cit). Under the same provision, 
(differently numbered), in Welsh v. Hills (op. cit), the 
Full Bench per O'Dea P. referred to Automatic Fire 
Sprinklers Pty Ltd v. Watson (op. cit.), particularly at 
page 435, where it was said:— 

It is only in an exceptional case, where the 
payment of money to the servant does not depend 
upon his doing work, that the servant can recover 
remuneration without doing work. He cannot 
remain idle, even though he truly alleges readiness 
and willingness to do the work, and claim wages or 
salary as if he had done the work. 

There had been a wrongful termination of a 
minimum term contract. 

O'Dea P., at page 2709, put aside any question of 
damages and addressed the question which arose under 
the section, namely, whether there was a benefit to 
which the appellant was entitled under the contract of 
service which the employer had disallowed. 

As His Honour observed:— 
The general rule is that in most contracts of 

service the employer is not under a duty to provide 
work. He normally has no greater obligation to the 
employee than the payment of his wages. However, 
the terms of the contract may extend to an 
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employer's obligation to providing opportunity for 
an employee to actually perform the work for 
which he was engaged. 

There was referral to White v. Australian and New 
Zealand Theatres Ltd 67 CLR 266, Marbe's Case (op. 
cit.) and Oliver's Case (op. cit.). Welsh, himself, was an 
entertainer. Because of his employer's misdeeds he was 
forced to abandon a tour and return to Perth and 
deprived of earning what he otherwise would have 
earned. 

His Honour held that the word "benefit" is an 
ordinary word with a plain meaning wide enough to 
include the advantage referred to. He also held that the 
Commission is empowered to order compensation in 
money terms for the benefit which was not allowed. 

Cort C. held, however, that once the contract was 
terminated by Mr Welsh abandoning his employment, 
even though justifiably, the Commission is restrained 
from allowing any benefit in respect of any period 
following that termination. 

The wide meaning benefits are given at law is 
illustrated by Macken, McCarry and Sappideen in The 
Law of Employment (second edition) at page 143 where 
there is a categorisation as "loss of benefits" of those 
amounts which may be recoverable at common law 
over and above the sum represented by wages payable 
during the period of proper notice. These included 
recovering a loss resulting from loss of tips that would 
have been earned [Manubensv. Leon (1919) 1 KB 208], a 
share of profits over and above salary [see Burton v. 
Litton (1977) 16 SASR 162 and Re Rubel Bronze and 
Metal Co Ltd and Others (1918) 1 KB 315], and the value 
of board and lodgings [see Lindsay v. Queens Hotel 
(1919) 1 KB 212]; but quite understandably in Lavarack 
v. Woods of Colchester Ltd (op. cit.) it was held that 
damages would not be recoverable by an employee in 
respect of additional benefits which the contract did not 
oblige the employer to confer even though the employee 
might reasonably have expected his employer to bestow 
these benefits upon him in the course. The learned 
authors continue to refer to all of these items including 
"wages" and "benefits". 

Those benefits, as is corroborated by the terminology 
"benefits" used by McCarry in The Law of Employment 
to describe commission, etc. paid pursuant to a contract 
or even tips existing as an expectation by virtue of a 
contract of service. "Benefit" can be that wide. In this 
case, the benefit sought is the remuneration payable 
under a contract wrongfully terminated by the 
appellant. 

In Welsh v. Hills (op. cit.) and Waroona Contracting v. 
Usher (op. cit.) this loss was said to be "benefits". It was 
also said, in fact, to be compensation. 
Automatic Fire Sprinklers v. Watson: Breach and the 
Question of Benefit. 

We now turn to some recent considerations of breach. 
Firstly, Gregory v. Philip Morris Ltd 80 ALR 455. In that 
case the appellant was not on a fixed term contract and 
his employment was terminated. It is clear law that the 
remedy available to a wrongfully dismissed employee is 
damages not wages as such citing Automatic Fire 
Sprinklers Pty Ltd v. Watson (op. cit.) and Francis v. 
Municipal Councillors of Kuala Lumpur(1962) 1 WLR 
1411 at 1417. Wilcox and Ryan JJ. in Gregory v. Philip 
Morris (op. cit.) said interestingly at page 482:— 

We would not wish to give any endorsement to 
the view that there may never be an order in the 
nature of specific performance of a contract of 
employment. But the making of such an order is 
within the discretion of the court. 

That of course is a remedy at law. 
At page 480 the question of whether a contract of 

employment may be terminated by fundamental 
breach without acceptance of the breach was left open 

and reference was made to Turner v. Australasian Coal 
and Shale Employees' Federation 55 ALR 635 and 
Richmond-upon Thames London Borough Council 
(1982) CH 448. 

In Turner's Case (op. cit.) the unanimous judgment of 
the Full Bench of the Federal Court was (see page 645) 
that Automatic Fire Sprinklers Pty Ltd v. Watson (op. 
cit.) was difficult to interpret. Of the six justices who 
delivered judgments in Watson's Case (op. cit.), 
according to the Federal Court, two appear to have 
regarded unilateral termination of a contract of 
employment as possible, two appear to have rejected it, 
and the other two did not deal with the question. It may 
be concluded from that joint and unanimous judgment 
of the Full Court of the Federal Court that Watson's 
Case (op. cit.) does not stand as authority preventing the 
court from holding that unilateral termination of a 
contract of service is impossible. 

At page 647 of Turner's Case (op. cit.), a number of 
authorities were considered, including Hill v. C.A. 
Parsons and Co Ltd (1972) 1 CH 305 and per contra 
Gunton v. Richmond-upon Thames LBC (1980) ICR 
755 at 762-764 (CA). At page 647, the Court said:— 

An examination of the authorities indicates that 
the courts have referred to a number of features of 
contracts of employment as making them unique, 
or at least different from most other contracts. An 
examination of these factors indicates that they do 
not constitute any barrier to the treating of 
contracts of employment in accordance with 
general principles so far as termination as a result 
of repudiation by one party is concerned. 

In some cases, little point has been seen in 
allowing the contract to continue on foot after its 
repudiation by one party. Where the consideration 
for the payment of wages is the performance of 
work, and the employee is unwilling to perform or 
the employer refuses to permit the performance of 
work, no claim for wages can be brought. The view 
has been taken, therefore, that only a claim for 
damages is possible, the damages only being 
equivalent to wages which would have been paid or 
forfeited in lieu of the notice required for 
termination. In these days, however, there may be 
many reasons other than the seeking of 
remuneration why either party may wish to keep a 
contract of employment alive ... A court can no 
longer be concerned simply with the question of 
whether a wrongfully dismissed employee can 
recover wages or only damages. 

Again the Full Bench of the Federal Court indicated 
that specific performance existed as a remedy in 
employer/employee contracts of service, a view which 
with respect may well be correct. 

Automatic Fire Sprinklers Pty Ltd v. Watson (op. cit.) 
itself, canvassed the implications which the application 
of that case had before us were submitted to be that the 
relationship as master and servant between the 
appellant and respondent was terminated on 29 May 
1988, the date of the respondent's dismissal, 
notwithstanding her refusal to accept it. 

Firstly, we are bound to say that the authority of 
Automatic Fire Sprinklers Pty Ltd v. Watson (op. cit.), 
for the proposition cited, has been doubted in Turner's 
Case (op. cit.) by the Full Court of the Federal Court in a 
unanimous decision and by the Full Court of the 
Federal Court entirely differently constituted in 
Gregory v. Philip Morris (op. cit.). Those cases also 
strongly suggest that the remedy of specific 
performance exists in relation to contracts of 
employment In any event, it was submitted that the 
contract between the parties in this case, was a fixed 
term contract, and further that there was an obligation 
to provide employment upon the employer, which was 
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unlike the case in Automatic Fire Sprinklers Pty Ltd v. 
Watson (op. cit), independent of any requirement for 
actual service. There was also the consideration that 
Automatic Fire Sprinklers v. Watson (op. cit.) can be 
distinguished from this case, on the facts. 

In Waroona Contracting v. Usher (op. cit.), the Full 
Bench had to consider the termination of a contract and 
the expectation of the claim for salary for a period of five 
weeks not paid as a result. 

It was held there that the circumstances were 
analogous to that in which the employer engages not 
only to pay the agreed remuneration, but also to afford 
the employee the opportunity of actually doing the work 
for which he was engaged. 

It does not follow, it was held, that where there is a 
contractual term which obliges the employer to 
continue the employment for a certain term or a 
minimum term it may not be regarded as a benefit to 
which the employee is in the relevant sense entitled. 

At page 1502, the President expressed doubt that a 
claim for a benefit could arise whilst the contract was 
not still afoot. This was because a dismissal terminates 
the contract of employment. At page 1502 the President 
said:— 

The function performed by the Commission in 
cases of this kind is not the ascertainment and 
declaration of a legal right but the determination, 
as a matter of discretionary judgment, or for 
compensation for a contractual benefit which has 
not been allowed. 

Nothing in her contract displaces the general rule 
that entitlement to wages or salary is dependent upon 
the performance of work and thus her entitlement to 
wages or salary ceased on 29 May 1988. She started 
looking for work. 

Thus, the only remedies which the respondent could 
then assert were and remain an action for the 
enforcement of any rights which had occurred under 
the contract as at 29 May 1988. but which had not been 
paid, or an action for unliquidated damages for 
wrongful dismissal. 

A further argument was that a claim for damages for 
wrongful dismissal is not a "benefit", but falls 
exclusively within the jurisdiction of the civil courts. To 
claim any amount of money further, it was submitted, 
constitutes under the Act a claim for compensation 
which Pepler's Case (op. cit.) is authority for saying does 
not exist. 

The contract in this matter was for a fixed term. Had 
the contract not been carried out by Ms Watts, she 
would have been in breach. She was entitled on the 
contract to three years work and the remuneration 
therefor. That was what was offered. We also adopt what 
was said in that respect in Waroona Contracting v. 
Usher (op. cit). There is nothing express which says 
otherwise. It was not argued that there was anything 
implicit which providied otherwise. Thus, when the 
contract was terminated, Ms Watts had a right which 
accrued. 

If the employment is for a fixed term not subject to 
termination by notice, damages will be equivalent to the 
salary over the entire period [see Re English Joint Stock 
Bank; Yelland's Case (1867) LR 4 EQ 350], subject on 
the same authority, to reduction for likelihood of re- 
employment within the remaining contractual period. 

In our opinion, the entitlement to a benefit exists 
"under" i.e. by virtue of the contract of service, and the 
benefits are still an entitlement even though the 
contract has been terminated, because the entitlement 
is not terminable simultaneously with the contract. In 
addition, insofar as this relates to a dismissal, it is an 
industrial matter, and jurisdiction exists for that 
specific reason, notwithstanding that the contract of 
service has been terminated. 

Thus, the employee must establish that what he or she 
is claiming is a "benefit". A "benefit" must be given its 
widest meaning within the statute [i.e. as Johnson C. 
said in Balfour v. Travelstrength Ltd (op. cit.), also 
Waroona Contracting v. Usher (op. cit.) and Welsh v. 
Hills (op. cit.)]. and the claim here is clearly a benefit. 
Final Matters. 

Section 23 confers jurisdiction on the Commission 
"Subject to this Act". That means that the extent of the 
authority of the Commission depends on the 
consideration of the provisions of the Act as a whole, 
not the least being section 6 and section 26. 

Thus, as the Commission observed at first instance, 
having determined that the claim made by Ms Watts is 
one which is within section 29(b)(ii), and that the 
Commission has the jurisdiction, it is required to act 
according to equity, good conscience and the 
substantial merits of the case, nor is it restricted to the 
specific claim [see the prescription of this process by 
Olney J. in Belo Fisheries v. Froggett (op. cit.) at page 
2396 which we follow here]. 
Summation. 

Having outlined the submissions and what we 
apprehend to be the law. it is now necessary to consider 
the whole case. 

Firstly, this was the exercise of a discretionary 
judgment by the Commission at first instance. 

Thus, the Full Bench, on appeal, cannot substitute its 
own decision, but must deal with the appeal as 
prescribed in House v. The King (1936) 55 CLR 499, 
AWU v. RRIA 66 WA1G 1570 ("the Acosta Case") and 
CMEWU v. RRIA 69 WAIG 1027. 

In this case, the respondent established that she was 
an employee, that the appellant was her employer, that 
she was denied the remuneration for the balance of her 
three year contract, that she was not claiming a 
"benefit" under an award or order, but that she was 
claiming a benefit from her employer. 

The final question is whether the respondent was 
claiming a benefit to which she was, at the time of 
hearing, entitled under her contract of service. 

We have already held that "under" in section 29(b)(ii) 
means "pursuant to" or "by virtue of. We also hold on 
the authority of Leontiades' Case (op. cit.) that 
"entitled" means legally entitled, although the words 
"under his contract of service" in section 29(b)(ii), 
probably make that obvious anyway. The benefit must 
be looked at as Fielding C. said in Bartlett v. Indian 
Pacific Ltd (op.cit.) within the framework of the 
contract of service. The entitlement exists by virtue of 
the contract. 

We now consider whether what was claimed here was 
a "benefit". We should observe (as we have above) that 
the evidence is quite clear that the contract was not 
terminated by agreement. It was terminated by 
repudiation, (i.e. a fundamental breach), which was not 
accepted by the respondent. She was, as we have said, 
bound to mitigate by obtaining other employment. 
Thus, as was submitted, there lay an action for damages 
for wrongful dismissal, or alternatively, an action for 
wages, if it were a fixed term contract. There was no 
agreement to terminate. In any event, even if finally 
acceptance of the repudiation occurred to the benefit, 
then the entitlement still existed and still exists. 

They are the remedies at law. Indeed, the submission 
that the remedies at law included remedy for wages 
earned but not paid is half way to conceding that this 
claim was for a benefit as defined. 

It was, of course, the submission that the first two 
remedies mentioned were the only remedies available, 
that they were remedies at law in damages, by way of 
compensation, and that compensation was not capable 
of being claimed under section 29(b)(ii) because of the 
decision in Pepler's Case (op. cit.). 
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Thus, the respondent's remedy was at law and not 
under the Act. Further, one could not have a claim 
which cuts across normal common law remedies, it was 
submitted. Allied to that submission was the 
submission that Automatic Fire Sprinklers v. Watson 
(op. cit.) was one of the line of authorities which applied 
the doctrine "no work, no pay". Thus, unless one 
worked under a contract of service, one could not be 
paid even though one was prevented from working by 
the wrongful act of the employer. 

In relation to Automatic Fire Sprinklers v. Watson 
(op. cit.), we should observe that its force as authority is; 
not clear, having regard to its assessment in Turner's 
Case (op. cit). 

In any event, it has long been the case relating to fixed 
term contracts of service not subject to termination by 
notice (which the Commission at first instance correctly 
held this contract to be), that damages will be equivalent 
to the salary over the entire period, subject to reduction 
for likelihood of re-employment within the remaining 
contractual period [see Re English Joint Stock Bank; 
Yelland's Case (1867) LR 4 EQ 350], That was the 
remedy available at law. 

Tire letter evidencing the contract of service evidences 
that this was a fixed term contract of service, not subject 
to notice of termination. I ndeed. there was no significant 
submission before us otherwise, nor could there be. The 
Commission at first instance so held correctly. 

It is clear that a "benefit" under a contract at law, as 
described above, includes a wide variety of claimable 
entitlements from the value ofboard and lodgings to the 
recovery of the value of tips which might have been 
expected to have been earned. A fortiori, in a jurisdiction 
where equity, good conscience and the substantial 
merits of the case are mandatory considerations, a wide 
view of the meaningof "benefit", must be taken asO'Dea 
P. said in Waroona Contracting v. Usher (op. cit.) and 
Johnson C. held in Balfour v. Travelstrength (op. cit.). 

Thus, quite dearly, the right to enforce a claim for 
wages by a claim for liquidated damages at law arising 
from a fixed term contract is easily identifiable as a 
benefit to which a person is entitled under his contract of 
service, as is the agreed provision of work for a fixed 
period under a fixed term contract. If a person were 
entitled to work and to be paid under a contract of 
service for the fixed term, then that clearly is a benefit. It 
matters not that the amount claimable is called 
"damages". It is the recovery of remuneration which he/ 
she was entitled to be paid. Damages is what the amount 
might be called at law. It is still a benefit to which an 
employee is entitled as defined by Johnson C. in Balfour 
v. Travelstrength Ltd (op. cit.), and of the same genus as 
those benefits under the contract referred to by Macken, 
McCarry and Sappideen (op. cit.). 

Although described as such in Waroona Contracting 
v. Usher (op. cit.) and Welsh v. Hills (op. cit.), it is not 
compensation, but the claiming and recovery of a 
benefit to which there is entitlement. The remedy 
available at common law is not relevant to that. The 
statute provides in plain words that a claim may be made 
for a benefit to which the claimant is entitled under a 
contract of service. If he/she is so entitled and it is a 
benefit then the claim is pursuable. Unquestionably, the 
benefit claimed here has the nature of a guarantee of 
work, although that is not a characteristic indispensable 
to its categorisation as a benefit. It would still 
categorically be a benefit. However, applying the dicta in 
Gregory v. Philip Morris (op. cit.) and Turner's Case (op. 
cit.) two judgments of differently constituted Full Courts 
of the Federal Court, the quality of a "guarantee of 
employment" under a fixed term contract is enhanced 
by the fact that specific performance now exists (in our 
opinion) as a remedy to enforce a contract of 
employment. The description of remedies at law are not 
the description of the entitlement to a benefit under the 

Act. Indeed, a claimant has no duty to pursue a common 
law remedy in the courts. Further, the section does not 
provide for a common law remedy. It provides for a 
remedy under the Act conditioned by section 26(1 )(a), 
(b) and (c) in particular, to say nothing of section 
26(2). 

The Commission at first instance adverted to that 
aspect. In addition, Olney J. in Belo Fisheries v. Froggett 
(op. cit.) clearly defined the task of the Commission, 
having regard to section 29(b)(ii) and section 26 at page 
2396, where His Honour said that one assessed the 
entitlement of the claimant in accordance with section 
26(1) which is not necessarily the same as awarding the 
payment calculated as a quantum meruit, (in that 
case). 

Indeed, the only enjoinder to the Commisison under 
the Act is to apply section 26 considerations. In addition, 
there is no provision in the Act or anywhere else (as far as 
we were made aware of) which says that if a common law 
remedy exists, then section 29(b)(ii) is not available to a 
claimant. In fact, quite the contrary. Section 29(b)(ii) 
cannot be read down in that way. Nor is there any 
provision which prevents the Commission ordering the 
payment of an amount because it is claimable in the civil 
jurisdiction. Indeed, a wide jurisdiction is cast upon this 
industrial tribunal by section 7 and section 23 in 
provisions such as section 29. 

Indeed section 83 provides a separate method of en- 
forcement where awards apply, which runs concurrent 
with the right to seek remedies under the contract at 
common law. Indeed, section 29(b) creates a clear 
optional parallel to remedies at law. For specific 
performance and the action for wrongful dismissal, is 
substituted the purely statutory concept of unfair 
dismissal, and for the claim of damages or wages, is 
substituted the ability to claim "benefits" assessable 
under section 26, provided they can be categorised as 
benefits. 

In addition, section 29(b) for "non-award employees" 
parallels to some extent the enforcement procedures 
available to "award employees". 

We should make some other observations. Firstly, if 
the argument that what was recoverable under the 
contract civilly and known as damages, whether 
liquidated or not, could not be denied benefits under 
section 29(b)(ii), were accepted, one could not recover as 
a benefit unpaid wages, holiday pay, bonuses, 
commission etc. 

In addition, this was not a claim for compensation. It 
was a claim for a "benefit" as defined under section 
29(b)(ii). 

In addition, even if it were described as compensation 
it would not be outside this jurisdiction, provided it fitted 
the definition of "benefit" and the words "entitled under 
his contract of service" in section 29(b)(ii), then it would, 
subject to the other aspects of section 29(b)(ii) be capable 
of being claimed. Thus, it is not unlikely that damages 
for wrongful dismissal might in that light be considered 
a benefit, damages being a common law concept not a 
concept such as benefit is under this Act, connected as it 
is by the word entitled (legally) under (i.e. by virtue of) a 
contract of service. Claims for wages are clearly for a 
"benefit" as described. Thus, a claim for unliquidated 
damages for a breach of contract of service may well be a 
claim for a "benefit" as well under section 29(b)(ii). 
However, since this was a fixed term contract, the 
question need not be decided. 

Pepler's Case (op. cit.) is not authority for the prop- 
osition that a benefit is compensation under section 
29(b)(ii). It is indeed authority that compensation is not 
available by that name (our underlining) under the 
Act and certainly authority for the proposition that 
section 29(b)(i) does not authorise compensation to be 
paid, except in connection with an order for 
reinstatement. 
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In addition, we would observe that Automatic Fire 
Sprinklers v. Watson (op. cit.) is, in any event 
distinguishable on the facts from this case, because this 
case concerned a clear contract for a fixed term. 
Automatic Fire Sprinklers v. Watson (op. cit.) did not. In 
addition, a person is entitled to pursue the remedies 
which this Act affords, having particular regard to 
section 6, section 23 and section 26, as well as section 29, 
if he/she prefers them to remedies available outside the 
Act. 

We have not adverted in detail in these reasons to 
every submission, although all the authorities and 
submissions have been considered. We are conscious of 
what Brinsden P. said in Re Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 2033. 

All of the ingredients of section 29(b)(ii) were 
established at first instance as outlined on page five 
hereof. The Commission at first instance did not err in 
discretion, fact or law in this case. The grounds of appeal 
are not made out. The appeal will be dismissed. 

Order accordingly. 
Appearances: Mr C.D. Steytler (of Counsel) for the 

appellant. 
Mr W.D. Claydon for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Perth Finishing College Pty Ltd 
and 

Susan Watts. 
No. 252 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER R.N. GEORGE. 

23rd day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 27th day of April 1989 and having heard 
Mr C.D. Steytler (of Counsel) on behalf of the appellant 
and Mr W.D. Claydon as agent for the respondent and 
the Full Bench having reserved judgment on the matter 
and judgment being delivered on the 23rd day of June 
1989 wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor, it is this day, the 
23rd day of June 1989 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH — 
Proceedings for enforcement 

of Act — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 84A. 
The Registrar 

and 
The Construction. Mining and Energy Workers 

Union of Australia — Western Australian Branch. 
No. 743 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT. P.J. SHARKEY Esq 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER J.F. GREGOR. 

24th day of July 1989. 

Application for enforcement — 24 hour stoppage by 
respondent's members — breach of Commission's 
directions breach of prevention of disputes 
procedure in award — cause of dispute external to 
employer — dispute caused by actions of another 
employer — one-off protest — respondent 
admitted breach — no undertaking about future 
conduct given by respondent — caution issued. 

Reasons for Decision. 
THE PRESIDENT: This was an application brought 
by the Registrar of the Western Australian Industrial 
Relations Commission pursuant to section 84A of the 
Industrial Relations Act 1979 (as amended) ("the 
Act"). 

The application made by the Registrar on 22 May 
1989 applied for the enforcement of a direction of the 
Commission (constituted by a single Commissioner) 
No. C58 of 1989 of 24 January 1989 and was brought 
following a direction from the Commission of 26 April 
1989, in the following terms:— 

You are hereby directed pursuant to subsection 9 
of section 93 of the Industrial Relations Act 1979 to 
institute proceedings pursuant to section 84A of the 
Act against the Construction, Mining and Energy 
Workers'Union of Australia — Western Australian 
Branch for its apparent failure to comply with the 
terms of the Direction made on the 24th day of 
January 1989 in C58 of 1989. 

We should say that the direction in writing was made 
under section 93(9) which prescribes as follows:— 

Subject to this Act, the Commission may direct 
the Registrar or a Deputy Registrar to make an 
application under section 83 or 84A or to institute 
proceedings for an offence against this Act. 

Section 94 imposes a duty on the Registrar then to 
make the application, which, of course, he did. 

On 24 January 1989 following a conference involving 
Hamersley Iron Pty Ltd and the respondent union, 
there issued a direction of 24 January 1989 which is on 
file and which contains, inter alia, a recital wherein the 
Commissioner said that she was satisfied that the 
members of the Construction. Mining and Energy 
Workers' Union of Australia — Western Australian 
Branch engaged in the applicant's rail operations at 
Dampier, Tom Price and Paraburdoo intended to 
withdraw their labour for 24 hours commencing at 0700 
hours on 25 January 1989 so far as the Dampier 
operations are concerned and from 0800 hours on 25 
January 1989 so far as the Paraburdoo and Tom Price 
operations are concerned. The Commissioner then 
issued a direction under section 44(6)(ba) in the 
following terms:— 



2318 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

That the respondent Union and its officials take 
all such action and do all such things as are 
necessary to prevent any withdrawal of labour on 
the 25th day of January 1989 by its members 
employed in the applicant's rail operations at 
Paraburdoo, Tom Price and Dampier and that the 
respondent Union do all such things and take all 
such action as is appropriate to the provisions of 
Clause 1 of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 
1987 in relation to this matter forthwith. 

The matter came on before the Full Bench. Pursuant 
to section 84A(4)(b), we, having satisfied ourselves that 
it would not be unavailing to invite the parties to the 
application to confer with us with a view to an amicable 
resolution of the matter to which the application relates, 
entered into a conference wherein the parties conferred 
with us. 

The parties then informed the Full Bench that they 
had reached an amicable resolution of the matter to 
which the application related when the matter resumed 
in open court. There was an amicable resolution which 
involved an admission of contravention or failure to 
comply and a suggestion that an agreed appropriate 
disposition would be the issuing of a caution by the Full 
Bench. We should add that an amicable resolution 
cannot be reached where it is outside the terms of the 
statute or which usurps the duties imposed upon the 
Full Bench by the Act, in particular, section 84A. 

The Full Bench in dealing with any application 
under subsection (1) is required to have regard to the 
seriousness of the contravention or failure to comply, 
any undertakings that may be given as to future 
conduct, and any mitigating circumstances. - 

What had occurred in this matter, on the facts which 
Mr Cock who appeared for the applicant put before us, 
was that a stoppage occurred in breach of the 
Commission's direction and in breach of the 
prevention of disputes procedure in the Hamersley Iron 
Award. In fact, the cause of the stoppage was external to 
Hamersley Iron, the employer of the particular 
employees involved, and involved another Pilbara iron 
ore producing company. Members of the union 
engaged in the railway operations of Hamersley Iron at 
Dampier, Tom Price and Paraburdoo withdrew their 
labour for approximately 24 hours over an issue which 
was the subject of an application to the Commission by 
the union against an employer in the iron ore industry, 
not being Hamersley Iron, but being Robe River Iron 
Associates. No matters were submitted by the applicant 
in relation to considerations which might move the Full 
Bench under section 84A(4)(a). 

On the part of the respondent union it was submitted 
by Mr Schapper that the events in question arose out of 
the proposed introduction by Robe River Iron 
Associates (an iron ore producer in the Pilbara) of 
banker operations within its train or rail section. Such 
banker trains would, in future, be manned by one 
person and that to do so was a unilateral decision taken 
by that employer. The effect, were this to be introduced 
throughout rail operations in the Pilbara, we were told, 
would be that nearly 50 per cent of the rail employees in 
the iron ore industry would potentially become 
redundant so that the issue was one seen by the 
respondent union as being of major significance to 
members of the union engaged in those operations. 
There is no doubt, on what we were told, that, given the 
stridency of the complaint which was being made by 
membership some sort of protest action against the 
proposal was seen by the membership as a necessity. 

Subsequently, the Commission, when this precise 
issue arose, did, on an interim basis, make an order 
preventing the introduction of one man banker 
operations at Robe River Iron Associates, and made 
further orders compelling a consultative and 

negotiating process between the union and Robe River 
Iron Associates in relation to that issue. It was 
submitted therefore that the strength and the validity of 
the concerns felt by the membership of the union in 
relation to that issue was underlined by those orders. It 
was determined by union members, therefore, that on a 
purely one-off basis, there would be a 24 hour protest, 
and on the basis of what the applicant put before us this 
occurred and has not happened since. There has been 
no action or activity of any kind taken in relation to this 
issue since that time. Mr Schapper emphasised to us 
that it is not the intention of the executive of the union to 
embark upon a course of defiance of Commission 
orders or directions. It was also emphasised to us that 
that is not a position which has been adopted by the 
union in the past or indeed now and the union 
recognises and accepts the need for at very least 
substantial compliance if not complete compliance 
with the orders and various mandatory directions given 
to it from time to time by the Commission. 

It was submitted that Hamersley Iron which could 
have taken enforcement proceedings did not do so, and 
it was open to the Full Bench to infer that the employer 
did not feel sufficiently aggrieved about the matter to 
take its own action. 

It was submitted that given the very limited and one- 
off nature ofthe action which forms the substance of the 
complaint there is nothing in the action which evinces 
an intention on the part of the organisation to defy in 
any continuing sense, or to act at variance in any 
continuing sense with orders or directions of the 
Commission. It was therefore inappropriate to give an 
undertaking which has a continuing operation be- 
cause there is nothing in the circumstances that have 
been outlined which indicate the need for the 
continuing kind of restraint upon the action of the 
union, the action being one of a purely one-off nature. 
In the circumstances, we saw fit to impose a caution. 

Because the section itself is drafted in a manner 
which causes some difficulty in its implementation, we 
are of opinion that we should make a number of 
observations. Those observations do not purport to 
cover the whole effect of the section or all of its 
meaning. 

Section 84A(1) does not in the strict sense provide for 
"enforcement". Rather, what it does is to provide for 
penalties ranging from a caution through a fine to a 
power to direct the Registrar to issue a summons 
seeking an order for deregistration under section 73(1) 
to be imposed if there is proof of a contravention or a 
failure to comply of the type prescribed in section 
84A( 1) [and see section 84A(5)]. Where a person 
contravenes or fails to comply with any provision of the 
Act, any direction made or given under section 60 or as 
is relevant to this case any direction, order or 
declaration given or made under section 32 or section 44 
which means a direction, order or declaration given or 
made by the Commission. 

What must be made perfectly clear is that the section 
is not directed merely to orders or directions of the 
Commission or applications by the Registrar or Deputy 
Registrar. It specifically provides for applications by the 
Minister, Registrar or Deputy Registrar, an Industrial 
Inspector or "any organisation, association or employer 
with a sufficient interest in the matter" [see section 
84A(l)(a)]. Thus, it is true that Hamersley Iron might 
have made an application. That it did not, is not 
necessarily a mitigating circumstance. We say that these 
are not "enforcement" proceedings as such because 
there is no manner in which the Full Bench can order a 
party to comply. It may only caution or impose a 
penalty for a failure to comply or for a contravention, if 
"contravene" or "failure" to comply are different 
matters of act or omission. They may not be. 
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What occurs under the section is that an application 
is made. The application by implication involves 
persons alleged to have contravened or failed to 
comply. It also involves the applicant who is the person 
alleging the contravention or failure. They are the 
parties to the application and the Full Bench is called 
upon to adjudicate the matter, between the parties. 
Indeed, the applicant carries the burden of proof of the 
contravention or failure to comply on the balance of 
probabilities [see section 84A(8)]. 

Also, by virtue of section 84A(4)(b) there is a 
mandatory duty cast upon the Full Bench before 
proceeding to a hearing of an application (our under- 
lining) to invite the parties to the application who must 
be the applicant and the person alleged to have contra- 
vened or to have failed to comply, to confer with it. That 
is quite mandatory, unless the Full Bench reaches an 
opinion that such a conference would be unavailing 
(see section 3 and section 56 of the Interpretation Act 
1984). 

The invitation is to the parties to the application to 
confer with the Full Bench "with a view to an amicable 
resolution of the matter to which the application 
relates". 

The amicable resolution, of course, is not a resolution 
between the Full Bench and the parties, but between the 
parties, since the Full Bench is the body charged with 
the duty of adjudicating the matter, and is not either 
expressly or impliedly a party to the application. 

Indeed, once it proceeds to the hearing of an 
application under subsection (1), the Full Bench can 
only act under section 84A(5)(a) if the contravention or 
failure to comply is proved, and the onus to prove is cast 
upon the applicant on the basis, that he/she who avers 
must prove. 

In dealing with any matters before it (and clearly this 
could only occur after the failure to comply or 
contravention is proven), the Full Bench is required to 
have regard to the seriousness of the contravention or 
failure to comply, any undertakings that may be given 
as . to future conduct and any mitigating 
circumstances. 

It could not do that before any conference because no 
contravention or failure to comply would have been 
proven. 

We also emphasise that any amicable resolution of 
the matter cannot usurp or dilute the Full Bench's 
powers under section 84A(5)(a) qualified by its 
mandatory duty under section 84A(4)(a). 

It is also clear that the Full Bench may issue a caution, 
or "impose such a penalty as it considers just", within 
the framework imposed by section 84A(5)(a)(ii). It may 
also, of course, dismiss the application and clearly can 
and would do so if the contravention or failure to 
comply were not proven [see section 27(1) which 
applies]. 

We do not essay a comprehensive analysis of the 
section, and we may be affected by future submissions 
as to the meaning of the section, in our views. However, 
these remarks may be of assistance to parties. 
Merits of this Matter. 

As to the merits of this matter, it is important that we 
make it perfectly clear that a direction, order or 
declaration of the Commission is that of a Court of 
Record and any breach of such order or declaration is 
regarded by the Full Bench as a serious matter. We do 
not wish there to be any misapprehension of that 
fact. 

Indeed, section 84A reflects the seriousness of orders 
and directions of the Commission. This is supported by 
the seriousness of the penalties imposable at the top of 
the range, including, in particular, the power to direct 
the issue of a summons under section 73(1). 

It would seem to us that, in considering what penalty 
might be just [as section 84A(5)(a)(ii) enjoins], and in 
considering any mitigating circumstances, the Full 
Bench would be bound to have regard to past breaches 
of an act, award, direction or order, or perhaps even the 
past conduct of a respondent against whom an 
application might be made under section 84A( 1). 

In this case we took the following matters into 
account:— 

(1) This was a "one-off' situation. 
(2) The respondent did admit its fault. 
(3) The contravention occurred in an 

inflammable situation, and it went no further 
than a 24 hour stoppage. 

(4) The interim order made by the Commission as 
to the implementation of the Robe River 
proposal which prompted the stoppage, 
underlines that some legitimate grievance 
may have existed. 

(5) The stoppage was only for 24 hours. 
(6) On the other hand the action involved an 

"innocent" employer which was not 
involved. 

(7) This was a direct contravention of an order of 
the Commission. 

(8) In the normal course of events we would look 
to any undertaking that may be given as to 
future conduct as a very important ingredient 
in considering the penalty applicable, and, in 
particular, considering mitigating 
circumstances. 

(9) In this case no such undertaking was given 
and that is an unsatisfactory state of affairs. 
However, it was mitigated against somewhat 
by the fact that the respondent has not been 
involved in difficulty in regard to this matter 
since the breach complained of. 

We would make one other comment. Mr Schapper, in 
his submissions on behalf of the respondent union, 
assured us that the union does not intend to embark 
upon a course of defiance of Commission orders or 
directions which whilst not an undertaking was akin to 
one. Indeed, he said:— 

There is no doubt that the union recognises and 
accepts the need for, at the very least, substantial 
compliance, if not complete compliance, with the 
orders and various mandatory directions given to it 
from time to time by this Commission. 

In those circumstances that statement is akin to an 
undertaking, having regard to the seriousness of the 
contravention involved. • 

However, having regard to the seriousness of the 
contravention in terms of time and the mitigating 
circumstances we have referred to, a caution would be a 
just penalty. 

We would, however, observe and emphasise that an 
order or direction of the Commission does not require 
substantial compliance, but complete compliance with 
it, and we wish to emphasise that. We would also 
observe that what penalty is imposed depends 
very much on the circumstances of each case; for 
example, nothing we say here can be taken to express 
any appro valof the acts of the respondent union and its 
members, in this matter; quite the contrary. However, 
what we have done, as we are required to do, is 
consider factors material to the imposition of 
penalty. Our duty exists as conditioned by section 6, 
section 26 and section 84A in this matter. 

We will order that a caution be recorded as having 
been imposed. 
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Order accordingly. 
Appearances: Mr R.E. Cock (of Counsel) for the 

applicant. 
Mr R.L. LeMiere (of Counsel) and MrD.H. Schapper 

(of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84A. 

The Registrar 
and 

The Construction. Mining and Energy Workers 
Union of Australia — Western Australian Branch. 

No. 743 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT. P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR. 
10th day of July 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21 st day of June 1989 and having heard Mr 
R.E. Cock (of Counsel) on behalf of the applicant and 
Mr R.L. LeMiere (of Counsel) and Mr D.H. Schapper 
(of Counsel) on behalf of the respondent, and the 
parties having conferred with the Full Bench in 
accordance with section 84A(1) of the Industrial 
Relations Act 1979, as amended, and the parties having 
reached an amicable resolution, and the Full Bench 
having determined that the matter should be heard in 
accordance with section 84A of the Industrial Relations 
Act 1979, as amended, and the Full Bench having 
delivered judgment on the 21st day of June 1989, 
wherein it unanimously found it proven that the 
respondent union upon its own admission had failed to 
comply with a direction of the Commission given on the 
24th day of January 1989, and the Full Bench having 
undertaken to give reasons therefor, it is this day, the 
22nd day of June 1989 ordered that the respondent 
union be cautioned, and that the proven contravention 
be recorded against it. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH — UNIONS — 
Change of name — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 62. 

The Royal Australian Nursing Federation 
Industrial Union of Workers. Perth. 

No. 484 of 1989. 
BEFORE THE FULL BENCH 

PRESIDENT P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS. 
25th day of July 1988. 

Application to change name — no objections — 
relevant parts of the Act complied with — 
application granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. In this matter the applicant union made 
application to amend Rule 1. — Name. 

Put briefly, the applicant sought to amend Rule 1. — 
Name by deleting Rule 1. — Name and replacing it with 
the following:— 

1.—Name. 
The name of the Union shall be "The Australian 

Nursing Federation. Industrial Union of Workers 
Perth" referred to throughout the remainder of 
these rules as "the Union" for simplicity. 

That is the union sought to omit the word "Royal" 
from its name. This was in line with a similar 
amendment to the name and rules of the Federal 
Union. 

There were no objections lodged by any other 
organisation or by any member of the applicant 
union. 

We are satisfied that the provisions applicable under 
section 62 and section 62(4) in particular of the 
Industrial Relations Act 1979 (as amended) have been 
complied with as have the requirements of those 
sections. The Registrar will be authorised to register the 
amendment. 

Order accordingly. 
Appearances: Mr J.I. Siddins on behalf of the 

applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 62. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 484 of 1989. 
BEFORE THE FULL BENCH 

PRESIDENT P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS. 
25th day of July 1988. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of July 1989 and having heard Ms 
J. Siddins on behalf of the applicant and there having 
been no objectors, and the Full Bench having delivered 



69 W.A.I.G. W 2321 

judgment on the matter on the 25th day of July 1989, 
wherein it unanimously granted the application, it is 
this day, the 25th day of July 1989, ordered that the 
Registrar be authorised to effect the alteration to the 
rules of the applicant union which is contained in the 
schedule attached hereto. 

By the Full Bench. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

Schedule. 
Delete current Rule 1. — Name and replace with the 

following: 
1. Name. 

The name of the Union shall be "The Australian 
Nursing Federation, Industrial Union of Workers 
Perth" referred to throughout the remainder of 
these rules as "the Union", for simplicity. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 62. 
In the matter of an application by The Royal 

Australian Nursing Federation Industrial Union 
of Workers, Perth for alteration of its name. 

No. 484 of 1989. 
TREVOR JOHN POPE. 

Deputy Registrar. 
25th day of July 1989. 

Decision. 
HAVING been directed by the Full Bench, I have 
this day registered an alteration to Rule 1. — Name 
of the registered rules of the applicant organisation 
in terms of the schedule attached to the order of the 
Full Bench in this matter. 

Deputy Registrar. 

COMMISSION IN COURT 
SESSION — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Associated Minerals Consolidated and Others. 

No. 1624 of 1988. 
MINERAL SANDS MINING AND PROCESSING 

(ENGINEERING AND BUILDING TRADES) 
AWARD No. 6 of 1977. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER J.F. GREGOR. 

30th day of June 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decisi n of the Commission in Court Session. The 
parties to the Mineral Sands Mining and Processing 
(Engineering and Building Trades) Award No. 6 of 1977 
(the award) have reached agreement on a variation to 
increase the base rate for all classifications by $57.70 per 
week. As we understand the submissions, the history 
leading to the agreement is as follows. 

The claim had its genesis in May 1986 when, sur- 
rounded by industrial unrest, there were meetings of the 
industry, particularly in the southern sector of the State, 
which led to general logs of claims being served upon the 
employers. The outgrowth of those logs of claims was the 
commencement of formal negotiations with all Unions 
involved in the industry, including the Australian 
Workers' Union. That Union is not a party to this 
application. Those negotiations aimed to institute 
changes within the award and provide for an increase in 
remuneration. 

The conferences continued into 1987 when there were 
a series of meetings, both involving the Western 
Australian Industrial Relations Commission and, 
privately, parties within the industry. The outcome of 
those conferences was that an application was made to 
the Commission on behalf of the Metal Trades Unions 
for variations to the then current award. However, it was 
decided that there was a need to completely review the 
way work is performed in the industry because there had 
been no evaluation of work since the award was handed 
down in 1977. Apparently that wish was overtaken by 
subsequent events arising from decisions of the 
Commission involving Restructuring and Efficiency. 
The issue of valuation of the work was discontinued 
while attention was given to Second Tier negotiations. 
Progress made throughout the industry on Restructur- 
ing and Efficiency and trade-offs in agreements made 
included variation to rest breaks, drawing of stores, 
various work practices, wash-up time, flexibility of 
starts, direct banking, flexibility of shifts and training 
and grievance procedures. However, the agreements did 
not touch upon the issue of the valuation of work. 

With the completion of the Restructuring and Effic- 
iency applications, the industry then agreed with 
representatives of the various Unions, to undertake a 
detailed analysis of the issues which had been pre- 
viously put aside. Agreement was reached in principle in 
September 1988 to increase wage rates. An application 
was made in December of the same year, hence leading 
to the current proceedings. The fundamental plank of 
the parties' position was that their arrangement was not 
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meant to, nor would it impinge upon the commitment of 
the industry to undertake structural efficiency investiga- 
tions. The parties saw the two as being complementary. 
In fact, if there were to be discussions and negotiations 
without an adequate base rate being in place for the 
industry, the potential for a successful outcome was seen 
by the parties to be not great and might even be futile. 

The mineral sands industry has been established in 
the State since 1949 at which time the majority of 
operations occurred in the Bunbury-Busselton region. 
The product of the operations was principally the low 
priced mineral, ilmenite. During those early years there 
were a number of market fluctuations. A world over- 
supply of production in 1979 to 1981 caused market 
prices to slump and a number of firms to exit the 
industry. This consolidated the position of AMC 
Mineral Sands Ltd as the sole operator in the northern 
sector of the industry which is centred at Eneabba and 
meant that the industry shook out to two other major 
companies — Westralian Sands Ltd and Cable Sands 
WA Pty Ltd that for the main part operated in the 
south. 

A major change to the way the industry operates has 
occurred with a movement into secondary processing 
and evidence was given of this to the Commission. As a 
result of secondary processing the industry markets a 
product known as synthetic rutile which has a sales 
value of approximately 3.5 times that of ilmenite. The 
Western Australian industry is the sole supplier of raw 
material to three other Australian plants which produce 
titanium dioxide pigment. Australia is a major 
producer of mineral sands controlling in excess of half 
the world's production. Since 1983 the production has 
continued to increase and in response to market 
demand by 1988 the value of the industry's exports 
exceeded $300 million. With new mine capacity and 
further secondary processing, the combined exports of 
the companies in Western Australia is expected to reach 
$1 billion by the early 1990s. With this large increase in 
production has come massive growth in profitability for 
the companies concerned. The producers tell the 
Commission that whereas they could not afford wage 
increases in the 1982/83 period because of poor market 
performance, they are no longer in that situation. 

As far as employment is concerned there are 1 360 
personnel directly employed, including contractors. Of 
these, 820 are located south of Perth and according to 
the figures received by the Commission, most of them 
come from Bunbury, and within the Shire of Capel and 
Busselton. On the northern fields 62 per cent of the 
employees live at Eneabba and 38 per cent live in 
Geraldton. The Commission was also advised that the 
mineral sands industry is unique within the mining 
industry generally in that it is not a large consumer of 
imported bulk materials, such as re-agents, grinding 
mediums and explosives. The majority of its 
consumables are locally produced or supplied. 
Metallurgical operating equipment is almost entirely 
manufactured in Australia. It was submitted in 
evidence that over $200 million is spent on goods and 
services annually by the industry in Western 
Australia. 

In support of the claim the parties jointly suggested 
that the industry has never been subject to industrial 
disruption levels that have been common to industrial 
relations conduct in the other mining industries. The 
industry Award was struck in 1977 with a direct nexus to 
the Metal Trades (General) Award. Subsequently the 
linkage with Part A of the Metal Trades (General) 
Award has been maintained. This is significant because 
the benefits which flow from construction type 
allowances in Part II of the Metal Trades (General) 
Award have not flowed into the industry, hence the 
Award has become one of the lowest of all in the mining 
industry. 

The problem of low rates is compounded because of 
competition for labour from both construction and 
established operations in the area in which the industry- 
is located. These operations significantly being brought 
on stream during the period that the mineral sands 
industry has been experiencing growth. 

Exhibit 5 describes the situation confronted by the 
mineral sands industry employers by reference to rates 
payable at Worseley Alumina, Alcoa Alumina 
Refinery. CSB, SCM and by Co-Opcrative Bulk 
Handling. It was suggested that the comparative 
standing of what is offered for payment in the mineral 
sands industry is such that there has been a serious lack 
of ability to retain tradesmen. This, according to the 
evidence of Mr Schache, has created serious problems 
for the industry. The industry has had to continually 
upgrade the work skills of its workforce as it has moved 
from a mining process with the separation of the 
mineral sands being by gravity, or other simple 
processes, into the secondary processing stage where 
the current synthetic rutile plants are amongst the most 
sophisticated of any mining plants in operation in the 
country. The plants now use great quantities of heat 
combined with other complicated metallurgical 
processes. These processes being state of the art 
technology use programme logic control systems. It has 
been necessary for the employers to continually arrange 
training with the equipment suppliers such as 
Honeywell or Foxborough; the training supplied by 
these companies creating highly skilled workers in 
electronics. Those workers, having received skills 
training, are then confronted with a situation where 
they can achieve much higher remuneration within the 
immediate geographical area. This contributes, 
according to Mr Schache, to the inordinately high 
turnover levels. 

He indicated the damage to the industry of the 
turnover levels and suggested that the annual turnover 
rate is approximately 33 per cent. By reference to Table 3 
of Exhibit A he demonstrated that the mean length of 
employment for tradesmen was now between two to 
three years. The cost of the turnover is extremely high. 
He believed for each person lost to the industry costs 
approximately $50 000 per annum. The cost of call-outs, 
because of the inability of inexperienced tradesmen to 
be able to handle break-downs, was valued at over 
$100 000 per year and the companies, because oflack of 
tradesmen, had to use more contractors than they 
wished. This extended commissioning periods and loss 
of production resulting therefore caused estimated 
losses exceeding $1.2 million per year. 

Mr Schache gave detailed evidence concerning what 
he considered to be the changes in the value of the work 
performed by these tradesmen. He indicated that 
the issue had been abroad for some 14 months. Both the 
employers and employees agree that the data which 
supports the claim is correct, and that the ratification of 
the claim by the Commission would not set new 
standard rates at all because it would not raise the 
payments to a level greater than any surrounding 
industry. 

In addressing the Commission on the Wage 
Principles, it was the general submission of the parties 
that the agreement could, and should be, ratified 
because the issue is broader than simply just a work 
value claim. In light of all the circumstances in the 
industry, it amounts to a special case and should be 
considered as such. As part of that submission the 
parties say that there had been increases in work value 
which, rightly or wrongly, was the vehicle through 
which they progressed the claim. So that even if. as a 
separate issue, the Commission was to decide that the 
strict test on work value had not been satisfied, then 
there are additional and substantial factors which 
warranted it being treated as a special case. 
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This submission linked to the suggestion that in 
consideration of the nature of a special case as it is 
described by the Australian Industrial Relations 
Commission in the National Wage Case of August 1988 
(Print 84000). the Commission must decide whether 
there are circumstances which are so special or unusual 
that they warrant recognition, even though they might 
not otherwise be within the Wage Principles. It is argued 
that although a State Wage Bench determines a set of 
Principles and another Bench which has been 
constituted for the purpose of determining a specific 
claim decides that there are circumstances where 
increases may be justified, even though they do not 
strictly fall within the Principles, then it is open to that 
Bench to review those circumstances and grant an 
increase if they are so special as to warrant it. To do this, it 
is suggested, would not be inconsistent with the recent 
decision of the Commission in Court Session such as the 
Atraco case (CR1136 of 1988 decision of the 
Commission in Court Session delivered 24 January 
1989) or the decision of the Commission in Court 
Session otherwise constituted in relation to public 
hospitals and shift work (Matter Nos. 328 and 701 of 
1988 of 23 February 1989). In a similar manner the 
current issue before the Commission is so unique that it 
can be separated from the decisions of the Australian 
Industrial Relations Commission in its recent cases. 

The circumstances described by the parties to these 
proceedings can be encapsulated as follows. The 
mineral sands mining industry commenced as a 
"quarry" miner. There was no value added' by 
processing. Profitability could only be achieved by 
lifting the volume of production. World markets 
fluctuated and because there was no processing, market 
opportunities decreased and the industry fell upon hard 
times. Because of this it could not pay to its workforce 
increases enjoyed by the mining industry generally. 
Concurrently, new industries were established in the 
geographical area and employment conditions were 
introduced, with the imprimatur of both the State and 
Federal Industrial Commissions, that were superior in 
rates and conditions. 

During the middle 80s the industry moved rapidly 
into processing through synthetic rutile plants which 
turned a mineral concentrate valued at $70.00 per tonne 
into a product worth between $450 to $500 per tonne. In 
the process the majority of the world market was cap- 
tured so that the mineral sands industry is now the sixth 
largest contributor to revenue in the mining sector in the 
State; soon, we are told, to be the fourth most 
significant. 

Revenue will rise in the 1990s to over $1 billion per 
annum. The plants which earn this revenue are tech- 
nologically advanced and require highly skilled trades- 
men. Industry has trained its workforce to meet the skills 
demand, but because of the remuneration level, it loses 
them to other industries which can pay higher rates, 
albeit at levels approved by this Commission. In the end 
result the training effort is wasted, funds are expended 
for repeat training and the industry suffers losses of 
production and therefore revenue. To keep production 
running the industry is forced to use contractors back to 
back with its own employees. The contractors earn 
considerably more than the Company's own employees 
for doing the same work, those higher earnings again 
being approved by this Commission. 

On the evidence submitted there is no doubt that the 
level of skills within the industry have been upgraded 
significantly. This has been accompanied by the imple- 
mentation of comprehensive in-service and external 
training courses. However, the arguments presented by 
the parties do not focus on changes in work value that 
have occurred, but rather a re-valuation of an em- 
ployee's worth in an evolutionary process. In this regard 
the submissions are deficient. Witnesses called for the 

applicants and the respondents were however able to 
bring definition to the claim by identifying particular 
developments within the industry which have been 
catalysts for change. It is appreciated why these matters 
were not addressed under the Second Tier Restructur- 
ing and Efficiency Agreements, although we believe it 
would have been appropriate to do so at that time. 

It is clear that there is a serious problem in the 
industry and one which we cannot ignore. The mining 
of mineral sands is of great importance to the economy 
of the State and to the nation. Just as important to the 
economic well-being is an adherence to the Principles 
of Wage Fixation. In recognising the significant 
changes in the nature of work, the skill and 
responsibility of employees in the industry that have 
taken place since 1983, we are not prepared to isolate 
such considerations from the objects of Structural 
Efficiency. This Principle continues to be the corner- 
stone of the present system. We are not prepared to 
adopt a narrow view of matters submitted to us when the 
thrust of what has been said is that the industry has 
undergone significant restructuring. The claim is 
intended to reflect changes experienced by employees; 
these complement investment in new technology and 
secondary processing in the industry. The initiatives for 
change have not been exhausted. We see the variation to 
the award as a step in award restructuring. The efforts of 
the parties in this regard will be reviewed by the 
Commission when a more comprehensive 
examination of measures which go to the establishment 
of career paths, work patterns and arrangements 
calculated to enhance flexibility and efficiency of the 
industry are implemented. We put the applicants and 
the respondents on notice that it is unacceptable for 
Structural Efficiency to be given a low priority. A failure 
to address Structural Efficiency within the mineral 
sands industry may result in the same sort of problems 
being manifested that accompanied this claim. 

In summary we are prepared to grant the application 
to the extent specified in the form of the Minutes of the 
Order which follows this Decision. In so doing, we have 
accepted that this is a special case. As stated in the 
report on Progress forthe Implementation of Structural 
Efficiency issued by the Commisison in Court Session 
on 30 March 1989 — 

The Principles of Wage Fixation must be flexible 
enough to accommodate the individual aspira- 
tions of the participants while maintaining 
sufficient rigour to ensure that National objects are 
realised. 

The degree to which we accede to the application 
reflects the progress that has been made in award 
restructuring. We do not consider it appropriate at this 
time to vary the base rate. Instead we will, by Order, 
relieve the respondents of the obligation to pay no more 
than the rates prescribed in the Award as provided in 
General Order No. 730 of 1988 to the extent that an 
additional payment shall be paid at the rate of $57.70 
per week. 

This is determined on the understanding that there 
are no over award payments other than an amount of 
$12.70 per week all purpose which has been declared to 
the Commission. It seems appropriate to us to take this 
course so that this decision does not prejudice the final 
determination of award rates pursuant to the 
application of the Structural Efficiency Principle when 
revised classifications and career paths are integrated 
under award restructuring. 

Appearances: Mr M.R. Hemery with him Mr RJ. 
Krygsman appeared for the Electrical Trades Union of 
Workers of Australia (Western Australian Branch) and 
the Construction. Mining and Energy Workers' Union 
of Australia — Western Australian Branch. 
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Mr J R. Davidson appeared for the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

Mr G.D. McKenzie appeared for the respondents. 
Mr G, Uphill appeared as an intervener on behalf of 

the Confederation of Western Australian Industry 
Incorporated. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

Associated Minerals Consolidated and Others. 
No. 1624 of 1988. 

MINERAL SANDS MINING AND PROCESSING 
(ENGINEERING AND BUILDING TRADES) 

AWARD No. 6 of 1977. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER J.F. GREGOR. 

17th day of July 1989. 

Order. 
HAVING heard Mr J.R. Davidson on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. Mr M R. Hemery and Mr RJ. 
Krygsman on behalf of the Electrical Trades Union of 
Workers of Australia (Western Australian Branch). 
Perth and the Construction, Mining and Energy 
Workers' Union of Australia — Western Australian 
Branch. Mr G.D. McKenzie on behalf of the 
Respondents and Mr J.N. Uphill on behalf of the 
Confederation of Western Australian Industry (Inc) 
(intervening), the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders — 

That the Mineral Sands Mining and Processing 
(Engineering and Building Trades) Award No. 6 of 
1977 as varied be further varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 26.—Wages: Insert after subclause (6) Tool 

Allowance of this clause a new subclause (7) Additional 
Payment in the following terms. 

(7) Additional Payment. 
(a) In addition to the rates of wages pre- 

scribed in subclauses (1) and (2) of this 
clause, adult employees shall be paid an 
additional payment at the rate of $57.70 
per week. 

(b) In addition to the rates of wages pre- 
scribed in subclause (4) of this clause 
apprentices shall be paid an additional 
payment equivalent to the appropriate 
percentage contained in that subclause of 
$57.70 per week. 

(c) The additional payment prescribed in 
paragraphs (a) and (b) of this subclause 
shall not be for all purposes of the 
award. 

(d) The rates of wages in this clause are not 
varied by the provisions of this subclause 
and shall not for the purposes of any other 
award, order, industrial agreement or any 
other agreement or arrangement be 
deemed to have been varied. 

(e) The provisions of this subclause shall not 
apply to a casual employee. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 38. — New Award. 

The West Australian Hairdressers" and Wigmakers" 
Employees' Union of Workers 

and 
The Master Ladies' Hairdressers' Industrial Union 

of Employers of WA and Others 
No. A32 of 1988. 

HAIRDRESSERS' AWARD No. A32 of 1988. 
COMMISSION IN COURT SESSION 

COMMISSIONER G.J. MARTIN 
COMMISSIONER J.F. GREGOR 
COMMISSIONER C.B. PARKS. 

9th day of June 1989. 
Rates of wage — amalgamation of two existing awards 

— one rate of wage for hairdressers in mens and/or 
ladies hairdressing establishments — removal of 
existing wage differential — work value principle 
— structural efficiency principle — differential to 
continue for employees registered for men's 
hairdressing only. 

Reasons for Decision. 
COMMISSIONER MARTIN: This is the unanimous 
decision of the Commission in Court Session. The 
parties mutually seek the issuance of a new award to be 
known as the Hairdressers' Award and which will 
replace the Male Hairdressers' Award No. 60 of 1951 as 
varied (62 WAIG p.2154) and the Ladies Hairdressing 
Award No. 30 of 1962 as varied (62 WAIG p.1234). 

The contents of the proposed new award are agreed 
upon by the parties and the matter comes before a 
Commission in Court Session for it to deal with the 
rates of wages proposed by the parties, pursuant to 
paragraph (f) of the Wage Adjustments Principle of the 
State Wage Principles — 1988 and which reads— 

(f) Any claims for increases in wages and 
salaries or improvements in conditions which 
exceed the maximum allowable increases in 
accordance with paragraph (a) will be processed 
before the Commission in Court Session. 

(68 WAIG p.2412 at p.2416) 
The existing awards prescribe different rates of wages 

for qualified hairdressers classified as Journeymen, 
Seniors, Principals, Foremen. Managers or 
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Manageresses according to whether they are engaged in 
work usually performed in mens or ladies hairdressing 
establishments. 

Presently the rate of wage for a qualified hairdresser 
(Senior) in a ladies hairdressing establishment is 
$284.50 and that for a qualified hairdresser 
(journeyman) in a male hairdressing establishment 
$273.60. For reasons we will detail later the parties 
propose, in the new award, to prescribe one rate of wage 
only for qualified hairdressers (and another and higher 
rate of wage for Principals) regardless of whether they 
are employed in male or ladies hairdressing 
establishments and that rate of wage shall be equivalent 
to the rate of wage now prescribed for qualified 
hairdressers in ladies hairdressing establishments. 

That change will involve an increase of $10.90 per 
week for qualified hairdressers engaged in work usually 
performed in male hairdressing establishments [with 
the proposed application of three per cent and $10.00 
pursuant to paragraph (a) of the Wage Adjustments 
Principle and the four per cent Second Tier adjustment 
which the parties seek to include in the new award that 
increase will become $11.30 ($291.80; $303.10)] hence 
the reference of that part of the proposed new award to 
this Commission in Court Session. 

A quick look at the history of the rates of wages pre- 
scribed in the two existing awards reveals that when last 
rates of wages were prescribed by reference to basic 
wages and "margins for skill", the margin for journey- 
man in male hairdressing establishments was $52.50 
per week (13/9/74) (54 WAIG p. 1171) and the margin for 
seniors, male or female in ladies hairdressing establish- 
ments was $45.00 per week (11/10/74) rising to $55.00 per 
week from 1/2/75 (75 WAIG p. 1323). 

Prior to those variations the margins had been $28.00 
and $30.00 per week respectively (53 WAIG p.l 153 and 
p.1659) — a recognition that the value of the work was 
different in favour of employees engaged in ladies 
hairdressing establishments. 

When the rates of wages were next expressed, as total 
rates of wages with the demise of the basic wage and 
margin structure, in September 1975, that small 
differential value was confirmed, the total rate of wage 
for qualified hairdressers in male hairdressing 
establishments being $108.30 per week and for qualified 
hairdressers (male or female) in ladies hairdressing 
establishments $111 per week (55 WAIG pp.1216 and 
1217). 

It is the parties' view that changes in the industry of 
hairdressing over recent years now justifies the 
elimination of any such differential. 

The applicant told us that commencing in 1976 steps 
were put in place to enable qualified hairdressers to 
undertake post apprenticeship courses for the purpose 
of acquiring the necessary skills to enable them to 
perform the work usually performed in both male and 
ladies hairdressing establishments. 

It is noted that in December 1976, the Regulations 
proclaimed under the Hairdressers Registration Act 
1946 were amended to provide for five classes of 
hairdressing for registration purposes. Namely: 

1. Male Hairdressing (Inclusive) — for all work 
on the hair of the head or beard of any male 
person. 

2. Male Hairdressing (Limited) — for all work 
on the hair of the head or beard of any male person 
except — curling, waving, bleaching, tinting and 
colouring. 

3. Ladies Hairdressing (Inclusive) — for all 
work on the hair of the head of any female 
person. 

4. Ladies Hairdressing (Limited) — for all work 
on the hair of the head of a female person except — 
curling, waving, bleaching, tinting and colouring. 

5, Combined Hairdressing — for all work on the 
hair of the head or beard of any male person and 
the hair of the head of any female person. 

(See WAGG 17/12/76 p.5003) 

These new registration categories or classes replaced 
those proclaimed in the Hairdressers Registration 
Regulations 1965 and which provided for three classes 
of hairdressing, namely: 

1. Men's Hairdressing — for all work on the hair 
of the head or beard of any male person. 

2. Ladies Hairdressing (Inclusive) — for all 
work performed on the hair of the head of any 
female person. 

3. Ladies Hairdressing (Limited) — for all work 
on the hair of the head of any female person except 
curling, waving, bleaching, tinting and colouring. 

(See WAGG 2/12/72 pp.4968 and 4969) 

It is also to be noted that the tasks specified for 
registration for Men's Hairdressing and Ladies 
Hairdressing (Inclusive) were identical except for the 
reference in men's hairdressing to "blade 
razorsharpening and the usual maintenance and use of 
equipment and tools of trade as practised in men's 
hairdressers' shops". 

Additionally, the 1976 amending regulations 
provided that persons previously registered forthe class 
"Men's Hairdressing" would thereafter be deemed to be 
registered for the class "Men's Hairdressing 
(Inclusive)" and persons previously registered for the 
classes "Men's Hairdressing" and "Ladies 
Hairdressing (Inclusive)" would thereafter be deemed 
to be registered for the class "Combined 
Hairdressing". 

Also provision was made in the 1976 amending 
regulations for any person registered in one class (or 
more) to qualify by examination for a higher class or 
classes — the conversion provisions. (See WAGG 17/ 
12/76 pp.5003 and 5004) 

In 1985 the regulations were amended by deleting the 
tasks of "trimming, singeing" for "Males Hairdressing 
(Inclusive)" and the inclusioon of the tasks "beard 
trimming, style blow drying". The reference to "blade 
razor sharpening" was deleted. 

In the category "Men's Hairdressing (Limited)" the 
references to "cleansing, cutting, shaving, trimming, 
singeing the hair of the head or the beard" were deleted 
and replaced by "cutting, style blow drying, blow 
wave". 

The "Ladies Hairdressing (Inclusive)" description 
was amended by deleting "shaving, trimming, singeing" 
and including "style blow drying, blow wave." 

"Ladies Hairdressing (Limited)" was amended by 
deleting the tasks "cleansing, cutting, shaving, 
trimming, singeing" and including "cutting, style blow 
drying". 

Finally the hairdressing category "Combined 
Hairdressing" was amended by deleting the tasks 
"trimming, singeing" and substituting the tasks "beard 
trimming, style blow drying, blow wave". The reference 
to "blade razor sharpening" was also deleted. 

Those events, clearly in our view, support the 
applicant's submission that the movement to bring 
about an homogenous trade of hairdressing is well 
under way. 
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The applicant told us that to 31 December 1988 the 
registrations under the Hairdressers Registration Act 
1946 were as follows: 

Ladies Hairdressing (Inclusive) 3 296 
Ladies Hairdressing (Inclusive) 

and Men's Hairdressing (Limited) 691 
Men's Hairdressing (Inclusive) 424 
Men's Hairdressing (Inclusive) 

and Ladies Hairdressing (Limited) 60 
Combined Hairdressing 193 
TOTAL 4 664 

Apprenticeship registrations we were told, in 1988. 
were— 

to Ladies Hairdressing 947 
to Men's Hairdressing 118 
to Combined Hairdressing 308 

Combined Hairdressing was proclaimed a trade (in 
addition to the pre-existing trades of Male Hairdressing 
and Ladies Hairdressing) under the Industrial Training 
Act 1975, in December 1987. (WAGG 24/12/87 pp.4548 
and 4549) 

As the years progress it is expected that all or most 
apprentices will graduate in the Combined Trade with 
the trade of Male Hairdressing dying out. Presently, we 
were told, only six male hairdressing apprentices are 
undertaking training as such. 

Additionally the applicant presented to us the syllabi 
of training issued by the Division of Industrial Training 
of the Department of Employment and Training, in 
1988. for Men's Hairdressing and Ladies and 
Combined Hairdressing. Those documents reflect that 
there is still a difference in the range of skills between 
those trades. Men's Hairdressing not requiring that 
Permanent Waving (Chemical Reformation). Hair or 
Scalp Analysis, be mastered as Essential Skills as is the 
case in Ladies and Combined Hairdressing whereas 
Shaving and Beard Design is an essential skill in Men's 
Hairdressing but not in Ladies or Combined 
Hairdressing. However most non essential skills are 
common to both trades. 

The incidence of persons who have added to their 
registration categories examples the extent to which the 
trend to "unisex" continues, particularly in the case of 
persons previously restricted to Ladies Hairdressing. 
Our research indicates that presently consideration is 
being given to the proposition that there could 
ultimately be only two categories of hairdressing; 
"Hairdressing" to cover all aspects of the trade and 
"Hairdressing —Cutting Only" which will not allow for 
the use of chemicals. 

Whilst we accept as the applicant submitted that 
doubtless there will always be specialists, it is clear that 
the industry of hairdressing. has, in the last 14 years 
been the subject of efforts directed towards multi- 
skilling and structural change to produce in the end 
result an homogenous trade. 

The parties see all of these developments providing 
changes in work value under the Principles plus an. 
ingredient of the Structural Efficiency Principle 
justifying their claim that there be only one minimum 
rate of wage for all registered hairdressers, regardless of 
qualifications. 

We agree with that proposition up to a point because 
the requirement to acquire increased qualifications and 
skills, beyond the normal processes of evolution 
experienced in all trades and professions, has been 
recognised by this Commission and the Australian 
Commission as satisfying the Work Value Principle and 
recent cases involving the classification "Mechanical 
Trades Person — Special Class" in the Metal Industries 
are good examples. 

In the matter now before us the majority of persons 
registered to "Men's Hairdressing" have not 
undertaken coversion to Ladies Hairdressing and their 
range of tasks or essential skills are still less than those 
required of persons registered in Ladies Hairdressing or 
Combined Hairdressing. 

Accordingly we consider that the wage differential 
between the respective rates of wages must remain and 
it will be expressed by way of a proviso or qualification 
to one rate of wage, related to the "Male Hairdresser" 
who does not convert to both Men's and Ladies 
Hairdressing. 

The minutes of the proposed new award which now 
issue so provide. 

The parties may speak to those minutes before the 
Commission constituted by Commissioner Martin at a 
time to be mutually arranged with him. 

Appearances: Mr R.L. Backshall on behalf of the 
applicant. 

Mrs P.E. Bentley on behalf of respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The West Australian Hairdressers' and Wigmakers' 

Employees' Union of Workers 
and 

The Master Ladies' Hairdressers" Industrial Union 
of Employers of WA and Others 

No. A32 of 1988. 
COMMISSION IN COURT SESSION 

COMMISSIONER GJ. MARTIN 
COMMISSIONER I.E. GREGOR 
COMMISSIONER C.B. PARKS. 

29th day of June 1989. 

Order. 
HAVING heard Mr R.L. Backshall on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby makes the following Award. 

By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Award shall be known as the Hairdressers 

Award 1989 and replaces the Ladies Hairdressers' 
Award No. 30 of 1962 as varied and the Male 
Hairdressers' Award No. 17 of 1963 as varied. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Term. 
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5. Definitions. 
6. Hours. 
7. Overtime. 
8. Holidays and Annual Leave. 
9. Wages. 
10. Engagement. 
11. Registration. 
12. Sick Pay. 
13. Meal Times and Break Periods. 
14. Time and Wages Record. 
15. Breakdowns. 
16. Posting of Award. 
17. Staff Room. 
18. Long Service Leave. 
19. Tools of Trade. 
20. Premiums. 
21. Proportion. 
22. Under-Rate Employees. 
23. Board of Reference. 
24. Uniforms. 
25. Special Provisions for Late Night Trading. 
26. Compassionate Leave. 
27. Superannuation. 
28. Payment of Wages. 

Schedule of Respondents. 

2A.—State Wage Principles—September 1988. 
(1) An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

(2) It is a term of this award that the Union 
undertakes, until 1 July 1989 not to pursue any extra 
claims, award or overaward, except when consistent 
with the State Wage Principles. 

3.—Area and Scope. 
This Award shall have effect throughout the State of 

Western Australia and shall apply to all employees 
employed in the classifications provided in Clause 9. — 
Wages of this award employed in hairdressing 
establishments. 

4.—Term. 
The term of this Award shall be for a period of three 

years from the 9th day of May 1989. 

5.—Definitions. 
Two classes of labour only shall be employed in the 

hairdressing industry, viz. Seniors and Apprentices. 
(1) "Senior" means an employee who has gained a 

trade certificate under State Industrial Apprenticeship 
Legislation in force at that time, or who is registered by 
the Hairdressers Registration Board of Western 
Australia. Except that anywhere where the provisions of 
the Hairdressers Registration Act are not currently 
applicable a senior shall mean an employee with at 
least four years of full-time hairdressing experience. 

(2) "Apprentice" means an apprentice under the 
Industrial Training Act 1975. 

(3) "Casual" shall mean any employee employed as 
hairdresser, senior, principal, or under-rate employee 
as defined in this clause employed for a minimum of 
four hours in any one day but not more than 20 hours in 
any one week. 

(4) "Part-time Employee" shall be an employee as 
provided for in Clause 10. —• Engagement of this 
award. 

(5) "Hairdresser" shall mean an employee employed 
in hairdressing establishments performing any of the 
following work: Head shaving, haircutting, hair 
removing, hair dressing, hair trimming, hair curling or 
waving, hair singeing, shampooing, wig making, hair 
working, hair dyeing or colouring, manicuring, face, 
neck or head massage or other similar stimulative 
treatment or process of the hair, head, face or neck, 
carried on, used or employed in hairdressing salons, 
beauty parlours, or similar establishments, whether 
with or without the aid of any apparatus, appliance, 
preparation or substance. 

(6) "Registered" shall mean any employee registered 
by the Hairdressers Registration Board of Western 
Australia, for the particular class of hairdressing being 
performed. 

(7) "Under-Rate Employee" shall be an employee as 
provided for in Clause 22. — Under-Rate Employees of 
this award. 

(8) "Principal" shall mean any employee registered 
by the Hairdressers Registration Board of Western 
Australia as a Principal for the particular class of 
hairdressing being performed, who has been 
nominated by the employer as Principal for the Salon 
in which the employee is employed. 

6.—Hours. 
(1) Ordinary Hours: The ordinary hours of work 

shall be 38 per week or 76 hours every two consecutive 
weeks, to be worked between 8.00 a.m. and 6.00 p.m. 
Monday to Friday and 8.00 a.m. to 5.00 p.m. on 
Saturdays and between 6.00 p.m. and 9.00 p.m. for the 
purpose of late night trading, with not more than 10 
work commencements in each roster period of two 
weeks. 

(2) No employer shall allow any employee to be on 
the employer's usual premises more than half an hour 
before the usual starting time of the employee. 

(3) Holidays Falling on Postered Hours: Where a 
holiday prescribed in Clause 8. — Holidays and 
Annual Leave of this Award falls on any day upon 
which an employee is required to work ordinary hours, 
the ordinary hours in that week shall be reduced by the 
number of hours ordinarily worked by the employee on 
the day on which the holiday occurs. 

(4) Postered Day Off Provisions. 
(a) Working on Postered Day Off: An employee 

shall not be required to work on the 
employee's rostered day off unless such 
employee elects to work on such day, and 
where an employee so elects, all time worked 
shall be deemed to be overtime and paid for in 
accordance with the overtime provisions 
prescribed in Clause 7. — Overtime of this 
award. Provided that where an employee 
works on his/her rostered day off the employee 
shall be paid a minimum of four hours at the 
appropriate overtime rates. 

(b) Holiday Fallingon Rostered Day Off: Where a 
holiday provided in Clause 8. — Holidays and 
Annual Leave of this Award occurs on a day 
which for the employee would be that 
employee's rostered day off Monday to 
Saturday inclusive then the rostered day off 
shall be taken on the next following working 
day for that employee or on another day in the 
same working week by mutual agreement. 

7.—Overtime. 
(1) Overtime Entitlement. 

(a) Where more than 38 ordinary hours are 
worked in any week during a period of two 
consecutive weeks for the purpose of giving 
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effect to employees being rostered off duty for 
one day as the case may be, the provisions of 
this clause shall not apply unless:— 

(i) More than 76 ordinary hours are 
worked in that two week period, or 

(ii) More than 38 ordinary hours are 
worked in that two week period if one 
week of a period of annual leave occurs 
in that two week period. 

(b) For the purposes of this clause, where a 
holiday falls on a day during which the 
employee should normally be rostered on duty 
the employee shall be deemed to have worked 
the hours normally rostered. 

(2) Overtime Rates. 
(a) Excepting as provided hereunder, all overtime 

worked shall be paid for at the rate of time and 
a half for the first two hours and double time 
thereafter. 

(b) Work performed on a holiday prescribed in 
paragraphs (a) and (b) of subclause (1) of 
Clause 8. — Holidays and Annual Leave of 
this award shall be paid for at the rate of 
double time and a half. 

(c) Work performed on Saturdays in 
establishments which work a five day week 
(Monday to Friday inclusive) shall be paid for 
at the rate of time and a half for the first two 
hours and double time thereafter. 

(d) Work performed on a rostered day off Monday 
to Friday inclusive shall be paid for at the rate 
of double time, whilst work performed on a 
Saturday that day being the rostered day off 
shall be paid for at the rate of double time and 
a half, provided that no higher rate is 
otherwise prescribed. 

8.— Holidays and Annual Leave. 
(1) Public Holidays. 

(a) The following days or the days observed in lieu 
shall, subject to Clause 7. — Overtime of this 
award, and subject as hereinafter provided be 
allowed as holidays without deduction of pay, 
namely New Year's Day. Australia Day, Good 
Friday, Easter Saturday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, 
Christmas Day and Boxing Day, provided 
that Queen's Birthday shall be an unpaid 
public holiday. 

(b) Substitution of Public Holidays: When any of 
the days mentioned in paragraph (a) of this 
subclause, other than Easter Saturday, falls on 
a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the 
substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Local Holidays. 
Where— 

(a) A day is proclaimed as a public holiday or as a 
public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) That proclamation does not apply throughout 
the State or to the Metropolitan area of the 
State, that day shall be a whole holiday or. as 
the case may be, a half holiday for the purpose 
of this award within the district or locality 
specified in the proclamation. 

(3) Absence Without Leave: An employee absent 
without leave on the day before or the day after any of 
the holidays referred to in subclause (1) of this clause 
shall be liable to forfeit wages for the holiday as well as 
for the day of absence except where an employer is 
satisfied that the employee's absence was caused 
through illness in which case wages shall not be 
forfeited for the holiday. 

Provided that an employee absent on one day only, 
either before or after a group of holidays, shall forfeit 
wages only for one holiday as well as for the period of 
absence. 

(4) Annual Leave. 
(a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of 
ordinary wages as prescribed shall be allowed , 
annually to an employee by his employer after 
aperiodofl2 months' continuous service with 
such employer. 

(b) During a period of annual leave an employee 
shall be paid a loading of 17.5 per cent 
calculated on the Monday to Friday ordinary 
wage as prescribed. 

(c) The loading prescribed by this subclause shall 
also apply to leave accrued in a 12 month 
qualifying period but not taken at time of 
termination, however, the loading shall not 
apply to proportionate leave on termination. 

(5) Prescribed Holiday Falling During Annual 
Leave: If any prescribed holiday falls within an 
employee's period of annual leave there shall be added 
to that period one day being an ordinary working day 
for each such holiday observed as aforesaid. 

(6) Pro-Rata Annual Leave: If after one month's 
continuous service in any qualifying 12 monthly period 
an employee leaves their employment or their 
employment is terminated by the employer through no 
fault of the employee, the employee shall be paid 2.923 
hours' pay at their ordinary rate of wage in respect of 
each completed week of continuous service. 

(7) Payment in Lieu of Annual Leave: In addition to 
any payment to which the employee may be entitled 
under subclause (6) of this clause an employee whose 
employment terminates after the employee has 
completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this award 
in respect of that qualifying period shall be given 
payment in lieu of that leave, or in a case to which 
subclause (10) or (14) of this clause applies, in lieu of so 
much of that leave as has not been allowed unless— 

(a) the employee has been justifiably dismissed 
for misconduct; and 

(b) the misconduct for which the employee has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(8) Absence Without Leave Qualifies Accrual of 
Leave: Any time in respect of which an employee is 
absent from work except time for which he/she is 
entitled to claim sick pay or time spent on holidays or 
annual leave as prescribed by this award shall not count 
for the purpose of determining the right to annual 
leave. 

(9) Splitting of Leave: By mutual consent of the 
employer and the employee, annual leave may be taken 
in periods of not less than one working week. 

(10) Notice of Annual Leave: When an employee is 
entitled to annual leave under this clause, the employee 
shall receive at least two weeks' notice from the 
employer of the date when it will be convenient to the 
employer that such employee shall take leave. 

(11) Leave to be Taken Within Six Months: Every 
employee shall be given and shall take annual leave 
within six months after the date the leave falls due. 
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(12) Casual Employees: The provisions of this clause 
shall not apply to casual employees. 

(13) Christmas Closedown: Notwithstanding 
anything else herein contained, an employer who 
observes a Christmas closedown for the purpose of 
granting annual leave may require an employee to take 
part of their annual leave at that time but no such period 
shall be less than one week. 

(14) Pro-Rata Leave Loading on Sale of Business: 
Where a business has been sold from one employer to 
another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 
2 of the Long Service Leave provisions published in 
Volume 69 of the Western Australian Industrial Gazette at 
page one the 17.5 per cent leave loading shall be paid to 
the employee pro-rata to the date of termination with the 
former employer. 

9.—Wages. 
(1) Minimum Wages: The minimum wage payable 

per week for ordinary hours to employees bound by this 
award shall be as follows except for employees 
registered only for "Mens Hairdressing (Inclusive)" and 
for whom the minimum weekly rate of wage for 
ordinary hours is prescribed in subclause (2) of this 
clause— 

Column Column Column 
A B C 

(a} Principal S312.50 $325.00 $335.00 
Seniors S293.00 $304.80 $314.80 

(b) Casual Principals working in ordinary hours shall be paid the 
following rates:— 

Column Column Column 
A B C 

Monday to Friday S9.87 $10.26 $10.58 
Late Night Trading 
and Saturday S14.80 $15.39 $15.87 

<c) Casual Seniors working in ordinary hours shall be paid the following 
rates:— 

Column Column Column 
A B C 

Monday to Friday S9.25 $9.63 $9.94 
Late Night Trading 
and Saturday $13.88 $14.44 $14.91 

Employees registered only lor "Men's Hairdressing (Intiusive)"- _ 
Column Column Column 

A B C 
(a) Principal S30I.10 $313.10 $323.10 

Seniors 5281.80 $293.10 $303.10 
(b) Casual Principals working in ordinary hours shall be paid the 

following rates:— 
Column Column Column 

A B C 
Monday to Friday 59.50 $9.89 $10.20 
Late Night Trading 
and Saturday S 14.25 $14.84 $15.30 

(O Casual Seniors working in ordinary hours shall be paid the following 
rates:— 

Column Column Column 
A B C 

Monday to Friday S8.90 $9.25 $9.57 
Late Night Trading 
and Saturday $13.35 $13.88 $14.36 

(3) Operative Date: The rates prescribed in 
subclauses (1) and (2) of this clause shall apply from the 
beginning of the first pay period commencing on: 

Column A — 9 May 1989 
Column B — 9 August 1989 
Column C — 9 November 1989 

(4) Apprentices: (Percentage of appropriate Senior 
rate of wage per week). 

(a) Four Year term % 
First six months 35 
Second six months 40 
Second year 50 
Third year 70 
Fourth year 85 

(b) Three Year Term 
First year 50 
Second year 70 
Third year 85 

A70691-2 

(c) Adult Apprentices: Any apprentice over the 
age of 21 years shall be paid the minimum 
wage for adults as prescribed by the 
Commission from time to time in General 
Orders. 

(5) (a) All ordinary hours worked on Thursday 
between 6.00 p.m. and 9.00 p.m. and on Saturday shall 
be paid for at the rate of time and one half. 

(b) From 1 July 1989 in addition to the provisions of 
paragraph (a) of this subclause, an amount of $5.00 per 
hour shall be paid to Principals and Seniors for each 
hour worked between 1.00 p.m. and 5.00 p.m. on 
Saturday. 

(6) Where an employee is advised that he/she shall 
be required to work until a specified time, such 
employee shall be entitled to be paid until such 
specified time, notwithstanding that the employer may 
allow the employee to leave early. 

(7) Part-time Seniors: Part-time Seniors shall be paid 
Senior Rates qualified by paragraph (b) of subclause (4) 
of Clause 10. — Engagement of this award. 

(8) Apprentice to Pass Final Examination: An 
employee, notwithstanding that the term of 
apprenticeship shall have expired, shall continue to 
receive the wages payable in the last year of 
apprenticeship until the employee has obtained a Trade 
Certificate issued by the Training Authority. 

(9) Ban on Sub-Contracting: No employer shall rent 
any portion of the salon to an employee or employ any 
employee in the hairdressing trade on a commission 
only basis, or in any manner other than prescribed in 
this award. 

10.—Engagement. 
(1) Permanent Employment: Permanent 

employment shall be on a weekly other than casual 
basis and shall be terminated only by one week's notice 
given by either party. Provided that any employee may 
be summarily dismissed by the employer for 
misconduct or refusal to obey lawful orders. If an 
employer or an employee fails to give the required 
notice one week's wages in lieu of notice shall be paid by 
the employer or forfeited by the employee according to 
which ever is the defaulting party. 

(2) Casual Employment: Casual employment shall 
be on an hourly basis and shall be terminated only by 
one hour's notice given by either party provided that a 
casual employee may be summarily dismissed by the 
employer for misconduct or refusal to obey lawful 
orders. If the employer or the casual employee fails to 
give the required notice, one hour's wages in lieu of 
notice shall be paid by the employer or forfeited by the 
casual employee according to whichever is the 
defaulting party. The provisions of this clause shall not 
apply so as to enable the employer to pay a casual 
employee less than the minimum period of four hours 
other than in circumstances of summary dismissal. 

(3) Casual Hours: Where an employee is employed 
as a casual, employment shall be for a minimum of four 
hours in any one day, and not more than 20 hours in any 
one week. 

(4) Part-time Hours and Proportion: Except as 
hereinafter provided, a part-time employee shall mean 
an employee who may be engaged on any day Monday 
to Saturday inclusive for a maximum of 56 hours per 
fortnight with not more than 10 daily work 
commencements in any fortnightly period. Provided 
that a part-time employee shall not be engaged for less 
than four consecutive hours exclusive of meal times on 
any one day except for the night of late night trading. 
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(a) The proportion of part-time employees who 
may be employed shall not exceed: 

(i) where no full-time employee is 
employed, one part-time employee; 

(ii) where up to three full-time employees 
are employed. one part-time 
employee; 

(iii) where four or more but less than seven 
full-time employees are employed, two 
part-time employees; 

(iv) where more than seven full-time 
employees are employed, one part-time 
employee may be employed for each 
three full-time employees. 

(b) Apart-time employee shall receive payment of 
wages and all conditions of service provided 
pursuant to this award on a pro-rated basis in 
such proportion as the number of hours 
worked bears to full-time ordinary hours. 

11.—Registration. 
No employee shall be employed in the industry as a 

hairdresser, in any part of the State where the 
Hairdressers Registration Act is currently applicable, 
other than employees registered by the'Hairdressers 
Registration Board of Western Australia for the 
particular class of hairdressing being done. This clause 
shall not apply to apprentices. 

12.—Sick Pay. 
(1) Entitlement to Sick Pay: An employee who is 

unable to attend or remain at their place of employment 
during the ordinary hours of work by reason of personal 
ill health or injury shall be entitled to payment during 
such absence in accordance with the following 
provisions. 

(2) Accrual of Entitlement: Employees other than 
apprentices entitlement to payment shall accrue at the 
rate of one-sixth of 38 hours for each completed month 
of service with the employer. Apprentices entitlement to 
payment shall accrue at the rate of one-twelfth of 38 
hours for each completed month of service with the 
employer. 

(3) Adjustment of Sick Pay: If in the first or 
successive years of service with the employer an 
employee is absent on the ground of personal ill health 
or injury for a period longer than the employee's 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(4) Sick Pay Cumulative: The unused portions of the 
entitlement to paid sick leave in any one year shall 
accumulate from year to year and subject to this clause 
may be claimed by the employee if the absence by 
reason of personal ill health or injury exceeds the 
period for which entitlement has accrued during the 
year at the time of the absence. Provided that an 
employee shall not be entitled to claim payment for any 
period exceeding 10 weeks in any one year of service'. 

(5) Notice to be Given to Employers: To be entitled to 
payment in accordance with this clause the employee 
shall, as soon as reasonably practicable, advise the 
employer of the employee's inability to attend for work, 
the nature of the employee's illness or injury and the 
estimated duration of the absence. 

(6) Medical Certificates Requirements: The 
provisions of this clause do not apply to an employee 
who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 

employer may reasonably require provided that the 
employee shall not be required to produce a certificate 
from a medical practitioner with respect to absences of 
two days or less, unless after two such absences in any 
year of service, the employer requests in writing that the 
next and subsequent absences in that year if any. shall 
be accompanied by a certificate. 

(7) Special Provisions re Annual Leave. 
(a) Subject to the provisions of this subclause, the 

provisions of this clause apply to an employee 
who suffers personal ill health or injury 
during the time when the employee is absent 
on annual leave and an employee may apply 
for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then 
only if the employee was confined to the 
employee's place of residence or a hospital as a 
result of personal ill health or injury for a 
period of seven consecutive days or more and 
the employee produces a certificate from a 
registered medical practitioner that the 
employee was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the 
employer in accordance with subclause (5) of 
this clause if the employee is unable to attend 
for work on the working day next following the 
employee's annual leave. 

(c) Replacement of paid annual leave by sick 
leave shall not exceed the period of sick leave 
to which the employee was entitled at the time 
the employee proceeded on annual leave and 
shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of the 
annual leave equivalent to the paid sick leave 
is hereby replaced by the paid sick leave and 
the replaced annual leave may be taken at 
another time mutually agreed to by the 
employer and the employee or, failing 
agreement, shall be added to the employee's 
next period of annual leave or, if termination 
occurs before then, be paid for in accordance 
with the provisions of Clause 8. — Holidays 
and Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave 
is subsequently taken provided that the 
annual leave loading prescribed in Clause 8. 
— Holidays and Annual Leave of this award 
shall be deemed to have been paid with respect 
to the replaced annual leave. 

(8) Transmission on Sale of Business: Where a 
business has been transmitted from one employer to 
another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 
2 of the Long Service Leave provisions published in the 
Western Australian Industrial Gazette Volume 69 part 1. 
subpart 1, page 1, the paid sick leave standing to the 
credit at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at 
the commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

(9) Barriers to Grant of Sick Pay: The provisions of 
this clause with respect to payment do not apply to 
employees who are entitled to payment under the 
Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 
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(10) Casual Employees: The provisions of this clause 
do not apply to casual employees. 

13.—Meal Times and Break Periods. 
(1) Minimum and Maximum Time: Not less than 30 

minutes nor more than one hour shall be allowed and 
taken for a meal. 

(2) Lunch Period: From Monday to Saturday 
inclusive the lunch period may be taken between the 
hours of 11.30 a.m. and 2.30 p.m. 

(3) Ten Minute Breaks: An employee shall be 
allowed a 10 minute break each day either in the first or 
second half of the employee's work period Monday to 
Saturday inclusive, such break shall be arranged to suit 
the employer's business provided that no employee 
shall be required to work for more than 41/2 hours 
without having had such break. Provided further that 
such break shall not take place within a period of one 
hour after the completion of the employee's lunch 
period. 

14.—Time and Wages Record. 
The employer shall keep and enter up or cause to be 

kept and entered up a book containing— 
(1) The name of each employee. 
(2) The class of work performed. 
(3) The age of apprentices. 
(4) Starting time and finishing time for each 

day. 
(5) The total number of hours worked by each 

employee. 
(6) The wages paid to each employee. 
(7) The signature of the employee on receipt of 

the employee's weekly wages. 
Such book shall be available for inspection by a duly 

authorised representative of the Union during the 
working hours of 10.00 a.m. and 4.00 p.m. on Monday to 
Thursday inclusive. 

15.—Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by 
the Union or Unions affiliated with it, or by any other 
Association or Union, or through the breakdown of the 
employer's machinery, or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

16.—Posting of Award. 
A copy of this award shall be kept in a conveniently 

conspicuous place in the staff room of the employer's 
premises. 

17.—Staff Room. 
The employer shall provide a suitable room or 

accommodation for employees in which to change and 
keep their clothes while on duty. 

18.—Long Service Leave. 
The Long Service Leave provisions set out in the 

Western Australian Industrial Gazette Volume 69, part 1, 
subpart 1, page 1, are hereby incorporated in and shall 
be deemed to be part of this award. 

19.—Tools of Trade. 
(1) Employee to Provide Tools of Trade: Full-time 

and Part-time Seniors shall provide their own tools of 
trade which shall consist of scissors, combs, clippers, 
handbrushes and haircutting razors and handdryer. 
These tools shall be kept in a workmanlike condition. 

(2) Apprentices to Provide Tools of Trade. 
(a) Indentured Apprentices shall provide their 

own tools for Technical College training 
purposes. These tools shall be available for 
salon use. 

(b) The tools shall consist of the following:— 
one cutting comb 
one setting comb 
one tail comb 
one large comb 
one afro comb 
one teasing comb 
one pair scissors 
two salon sized towels 
two boxes curl clips 
five sectioning clips 
medium and small rollers 
stick pins 
three round brushes for blow drying 
one brush for Finish on setting 
one vent brush 

(3) Employees Responsible for Breakage and Loss of 
Tools: An employee shall be responsible for all 
breakages or losses of tools of trade and shall make 
good all such breakages or losses. 

(4) Tool Allowance: In addition to the weekly wage a 
tool allowance of $5.00 per week shall be payable to full- 
time Seniors, part-time Seniors and indentured 
apprentices. 

(5) Replacement of Tools by Employer: Any 
replacement tools required to be provided by the 
employer shall be at the expense of the employee. A 
weekly amount not exceeding $10 shall be paid to the 
employer by the employee for any such replacement 
until the cost of the replacement has been paid in 
full. 

20.—Premiums. 
No person shall directly or indirectly request or 

permit any other person to pay or give, or shall receive 
from any person, any premiums, bonuses, 
consideration or payment for employing or teaching or 
purporting to employ or teach such person, or any other 
person, any of the callings to which this award 
applies. 

21.—Proportion. 
(1) Apprentices: The maximum number of 

apprentices allowed to any employer in the industry 
shall be in the proportion of two to every one fully 
qualified senior hairdresser employed by him or her. 

(2) Working Proprietors: Where the employer or 
partner, or manager or company director, is a fully 
qualified hairdresser and regularly works at the trade, 
such persons shall be counted as senior hairdressers for 
the purposes of computing the number of apprentices to 
be allowed. 

(3) Final Year Apprentices Deemed Senior: For the 
purposes of this clause an apprentice in the final year of 
apprenticeship shall be deemed to be a senior. 

22.—Under-Rate Employees. 
Any person employed on postiche work and who by 

reason of old age or infirmity is unable to earn the 
minimum wage may be paid such lesser wage as from 
time to time be agreed upon in writing between the 
Union and the employer. 

23.—Board of Reference. 
For the purpose of this award, a Board of Reference is 

hereby appointed which shall be constituted in 
accordance with section 48 of the Act. The said Board 
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shall have assigned to it in the event of no agreement 
being arrived at between the parties to the dispute, the 
functions of:— 

(1) adjusting any matters of difference which 
arise from time to time except such as involve 
interpretation of the provisions of this award 
or any of them; 

(2) dealing with any other matter which the 
Commission may refer to the Board from time 
to time. 

An appeal shall lie from any decision of such Board 
in the manner and subject to the conditions prescribed 
in the Industrial Relations Act 1979. 

24.—Uniforms. 
In the event of an employee being required to wear a 

special uniform or costume, such special uniform or 
costume shall be provided by the employer. Provided 
that an overall shall not be regarded as a special 
uniform or costume. Employers shall provide 
apprentices with overalls, but the laundering of such 
overalls shall be the responsibility of the employee. 

25.—Special Provisions for Late Night Trading. 
(1) Special Provisions to Apply. 

(a) Where an employer elects to open a shop for 
business in accordance with the provisions of 
the Retail Trading Hours Act 1988 relating to 
late night trading and provided the shop is 
open for such business for at least four 
consecutive weeks, the following provisions 
shall apply to all employees employed in those 
shops. 

Provided that the provisions elsewhere 
contained in the award shall apply to the 
extent that they are not inconsistent with the 
provisions contained in this clause, and. 
further provided that the provisions contained 
in this clause shall apply from the beginning 
of the period of four weeks referred to herein 
where an employer has elected and does open 
the workplace in accordance with the 
provisions of the Retail Trading Hours Act 
1988. relating to late night trading. 

(b) For the purpose of this clause late night 
trading shall be that period of trading as 
allowed by the Retail Trading Hours Act 1988 
between the hours of 6.00 p.m. and 9.00 p.m. 

(2) Hours. 
(a) The ordinary hours of work and any meal 

interval prescribed by this award shall be 
rostered as a continuous period on any day. 

(b) No employee shall be rostered to work more 
than llVa ordinary hours on the day of late 
night trading. 

(c) An employee who is rostered to work ordinary 
hours on Monday to Friday inclusive between 
the hours of 8.00 a.m. and 6.00 p.m. shall be 
paid at the rate of double time for any overtime 
worked on a Saturday or during the hours of 
late night trading. Provided that if the 
overtime is worked to meet an emergency then 
the rate shall be determined by the provisions 
of Clause 7. — Overtime of this award. Any 
dispute concerning the circumstances of any 
particular emergency shall be referred to the 
Commission for determination. 

(d) An employee required to work on a day that 
would be that employee's rostered day off 
Monday to Friday inclusive, that being time 
when the employee is rostered off in ordinary 
hours, shall be paid for at the rate of double 
time, whilst an employee required to work on a 
Saturday, that being time when the employee 

is rostered off in ordinary hours, shall be paid 
for at the rate of double time and a half. This 
subclause shall have effect as from the 
beginning of the first pay period commencing 
on or after the 9th day of August 1989. 

(3) Part-time or Casual Employees. 
(a) Subject to this clause a part-time or casual 

employee may be engaged for not less than 
four nor more than eight hours on any day 
Monday to Friday between the hours of 8.00 
a.m. and 6.00 p.m. except on the day of late 
night trading between the hours of 8.00 a.m. 
and 9.00 p.m. and on a Saturday between the 
hours of 8.00 a.m. and 5.00 p.m. 

(b) A part-time or casual employee may be 
engaged for less than the minimum period 
prescribed in subclause (1) of this clause on 
the night of late night trading after 6.00 p.m. in 
which case the minimum period shall be three 
hours. 

(c) A part-time or casual employee shall be paid 
according to the provisions of subclause (2) of 
Clause 9. — Wages of this award. 

(4) Meal Times. 
(a) Not less than 30 minutes nor more than one 

hour shall be allowed and taken for a meal. 
(b) An employee shall not be required to work for 

more than 41/2 hours without having a break 
for a meal. 

(c) An employee who is required to work in 
ordinary hours on the night of late night 
trading shall be entitled to an evening meal 
break between 4.30 p.m. and 7.00 p.m. 

(d) An- employee shall be allowed a 10 minute 
break each day either in the first or second half 
of the work period Monday to Saturday 
inclusive. Such break shall be arranged to suit 
the employer's business provided that no 
employee shall be required to work for more 
than 41/2 hours without having had such break. 
Provided further that such break shall not take 
place within a period of one hour after the 
completion of the employee's lunch period or 
during the time of late night trading. 

(5) Late Night Trading Meal Allowance: An 
employee who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $3.50. 

(6) Holiday Falling on Day Off. 
(a) When a public holiday prescribed by this 

award falls on a rostered day off in the 
fortnightly roster period of an employee and 
the employee is required to work on that day in 
one week and rostered off on that day in the 
other week the employee shall be paid an 
amount equivalent to the wages the employee 
would ordinarily earn when rostered to work 
on that day. 

(b) In lieu of the payment prescribed in 
paragraph (a) of this subclause and by 
agreement between the employer and the 
employee, one additional day may be added to 
the employee's annual leave or another day 
may be allowed off with pay to the employee 
within 28 days of the day upon which the 
holiday fell. 

(7) Late Night Trading Rates: All employees other 
than casuals employed in ordinary time during the 
hours of late night trading shall be paid at the rate of 
time and a half the ordinary hourly rate of wage 
prescribed in this award. 
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26.—Compassionate Leave. 
An employee shall, on the death within Australia of a 

wife, husband, father, mother, brother, sister, child or 
stepchild and grandparents of the employee, be entitled 
to leave up to and including the day of the funeral of 
such relation and such leave for a period not exceeding 
the number of hours worked by the employee in two 
ordinary working days shall be without deduction of 
pay. 

The right to such leave shall be dependent on 
compliance with the following conditions: 

(1) The employee shall give the employer notice 
of intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(2) The employee shall furnish proof of such 
death to the satisfaction of the employer. 

(3) The employee shall not be entitled to leave 
under this clause during any period in respect of 
which the employee has been granted any other 
leave. 

For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from 
whom the employee is separated, but shall include a 
person who lives with the employee as a defacto wife or 
husband. 

27.—Superannuation. 
(Note: The provisions of this clause shall not apply 

until the beginning of the first pay period commencing 
on or after 9 November 1989). 

(1) Definitions: In this clause unless the contrary 
appears— 

(a) "Employee" means a full-time and permanent 
part-time employee covered by the 
Hairdressers' award (as varied) or any 
successor thereto. 

(b)5 "The Fund" shall mean: 
(i) The National Superannuation Plan 

(NSP) as may be amended from time to 
time, and includes any superannuation 
scheme which may be made in 
succession thereto; or 

(ii) Such other alternative superannuation 
schemes as mutually agreed between 
the parties bound by this award; which 
are capital guaranteed funds and 
which conform to the Commonwealth 
Government's operational standards 
for occupational superannuation; or 

(iii) An alternative superannuation scheme 
conforming to the Commonwealth 
Government's operational standards 
for occupational superannuation, in 
which an employee of a respondent 
employer is already a member; or 

(iv) An alternative superannuation scheme 
existing within a company conforming 
to the Commonwealth Government's 
operational standards for occupational 
superannuation and where an 
exemption has been granted in 
accordance with subclause (5) of this 
clause. 

(2) Employer Contributions to Superannuation, 
(a) The minimum level of contributions shall be 

paid by employers, based on three per cent of 
ordinary time earnings, as follows: 

(i) For full-time employees, except 
apprentices, a payment of $40.00 per 
calendar month for each complete 
month employed. 

(ii) For part-time employees in accordance 
with paragraph (b) of subclause (4) of 
Clause 10. — Engagement of this 
award. 

(iii) For apprentices, a payment of $25.00 
per calendar month for each complete 
month worked. 

(b) An employer shall not be required to con- 
tribute during any periods of unpaid leave or 
unauthorised absences of 38 ordinary hours or 
more. Further an employer shall not be 
required to make additional contributions in 
respect of annual leave paid out on 
termination. 

(c) Contributions shall be made for each 
calendar month an employee is a member of 
the scheme. Contributions shall include 
periods during which the employee is in 
receipt of payments under the Workers' 
Compensation and Assistance Act, and all 
periods of paid leave under the terms of this 
award. 

(d) No contributions shall be payable for an 
employee during the first month of their 
employment with their employer, and in the 
case of apprentices, no contributions shall be 
payable for the first three months of 
employment whilst on probation with their 
employer. 

(e) Where an employee does not work a complete 
month and is therefore not eligible for the set 
level of contributions the employer shall only 
be required to contribute a pro rata proportion 
of the contributions as prescribed by 
paragraph (a) of subclause (2) of this clause, 
such pro rata contributions shall be calculated 
on the basis of the number of completed weeks 
of service during that month. For each 
uncompleted week of service during the 
month the employer may deduct one-quarter 
of the due contributions. 

(3) Employee Contributions: Subject to the rules of 
the Fund, employees of a respondent employer who 
may wish to make contributions to the Fund additional 
to those being paid pursuant to this clause, shall be 
entitled to do so. Such employees may either forward 
their own contribution directly to the Fund 
administrators or, where it is practicable to do so, 
authorise the employer to pay into the Fund from the 
employee's wage an amount specified by the 
employee. 

(4) Statement of Contributions: The employer shall 
provide to each employee a statement setting out the 
amount of contributions made in accordance with this 
clause. 

(5) Exemptions. 
(a) Employers of employees who are covered by 

an approved superannuation award, order or 
agreement made pursuant to the Industrial 
Relations Act 1979 or the Australian 
Industrial Relations Act shall be exempted 
from the provisions of this clause. 

(b) An employer may make application to the 
Western Australian Industrial Relations 
Commission for exemption from the 
provisions of this clause and until proceedings 
before the Western Australian Industrial 
Relations Commission are finalised the 
provisions of this clause shall be deemed to 
have been complied with. 

(6) This clause shall be varied to comply with any 
decision of a Commission in Court Session which is 
inconsistent with the provisions of this clause. 
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28.—Payment of Wages. 
(1) The employer may elect to pay wages in cash, by 

cheque or by means of a credit transfer to a bank, 
building society or credit union in the name of the 
employee. 

(2) Wages shall be paid weekly or fortnightly at the 
option of the employer. 

Schedule of Respondents. 
The Master Ladies' Hairdressers Industrial Union of 

Employers of WA. 44 Sulman Avenue, Salter Point. 
Master Gentlemen's Hairdressers Association of WA 

Union of Employers, 3 Canham Way, Orelia. 
Armando's Ladies-Gents Hairdressers. The 

Crescent, Midland. 
Bojangles Hair Stylist, Spencer Road. Thornlie. 
Crimpers, 795 Beaufort Street, Mount Lawley. 
Fidshe Hair Design, 145 Sackville Terrace. 

Doubleview. 
J.L. Jenkins, 13 Stephen Street, Bunbury. 
J. Kieneker Haircave Centre, 74 Federal Street 

Narrogin. 
Hair Impossible, Banksia Terrace, South Perth. 
Mayfair Salon, Victoria Street. Bunbury. 
Monts Hair Salon, Old Theatre Lane, Claremont. 
Sam Rifici Hairdressing Salons, 138 Murray Street. 

Perth. 
Shock Waves Hair Design, 119 Oxford Street. 

Leederville. 
Undercuts Hair Salon. 434 Chapman Road. 

Geraldton. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Variation to Award Pursuant 

to Special Case Provision. 
Printing and Kindred Industries Union, 

Western Australian Branch, 
Industrial Union of Workers 

.and 
The Government Printer. 

No. CR35 of 1989. 
PRINTING (GOVERNMENT PRINTING OFFICE) 

AWARD No. 31 of 1975. 
Various Government Printing 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

24th day of May 1989. 

Allowances — new allowance for "expert workers" — 
payable for training others — Special Case — New 
Allowances and Work Value Changes Principles 
— by consent — Award varied. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

This matter has been referred to the Commission in 
Court Session from a conference convened by Negus C. 
pursuant to section 44 of the Industrial Relations Act. 
Having reached a conditional agreement at that 
conference, the parties now seek approval for the 
payment of a special allowance of $7.50 per day to be 

made to certain employees employed at the 
Government Printing Office when they are engaged in 
the duty of training fellow employees at the request of 
their employer. 

The request for approval by the Commission is in 
accordance with the Special Case circumstances 
enunciated by the Commission in Court Session, 
differently constituted, which formulated the State 
Wage Principles on 9 September 1988 (68 WAIG 2412). 
This course afforded section 50 parties the opportunity 
to intervene in the matter. 

The background to this proposed special allowance 
arises from a study of the Department of Services State 
Printing Division undertaken by the Government's 
Functional Review Committee in 1986. The outcome of 
that review was a report encompassing 
recommendations for increased production, re- 
negotiation of awards and agreements with a view to 
eliminating restrictive practices and the introduction of 
more up to date equipment. 

The Commission was informed that a programme of 
equipment upgrading and replacement has 
commenced and is continuing. The introduction of the 
Restructuring and Efficiency Principle with its 
concomitant Second Tier wage increases in March 1987 
(67 WAIG 435) provided the impetus for the parties to 
undertake a major, co-operative planning exercise 
which resulted in a broadbanding and multiskilling 
proposal which effectively amalgamated existing 
classifications into core trade areas and allowed for a 
graded pay system based on skills acquisition. 

The parties proceeded during 1987 and 1988 to 
negotiate, plan and implement various phases of a 
scheme to improve productivity. With the help of the 
Department of Employment and Training, a skills 
acquisition programme was developed. Within the 
enterprise, a Training Action Group, representative of 
management and workforce, has been given the task of 
supervision and implementation of the training 
programme. The first step in the programme is to 
identify "expert workers" who already possess the skills 
which are to be passed on. These experts operate the full 
range of equipment including more technically 
sophisticated machines acquired as part of 
Government Print's upgrading. They are required to 
monitor production levels against specifications and a 
proof to ensure that technical and quality standards are 
being met. Special courses designed to equip them to 
effectively pass on their skills are being undertaken and 
they are required to participate in formulating training 
modules as part of the skills acquisition programme for 
the workforce. 

The proposed new allowance is to be paid under 
strictly limited conditions. It will be paid only to the 
"expert workers" as identified and trained and it is 
payable only for periods when the training activities are 
actually being undertaken by them. In scheduling the 
training modules, the Training Action Group has some 
restrictions placed on it by the need to have constant 
regard for the normal production requirements of the 
printing enterprise. It has been estimated that the total 
cost to the employer of paying the allowance sought 
would not exceed $12 000 per annum. 

Mr Bucknall, who presented the bulk of the 
submissions in support of the allowance, provided 
voluminous documentation, the detail of which went to 
corroborate the oral submissions of the parties. A 
comprehensive Training Manual covers all of the work 
areas available in the printing workshop and provides 
opportunities for suitably motivated employees to 
acquire new and varied skills, thus in the long term 
gaining access to more interesting and highly paid roles 
within the enterprise. This approach, of course, fits 
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neatly within the aims espoused by the Structural 
Efficiency Principle enunciated in the State Wage 
Principles (supra). 

The key to the successful implementation of the 
training programmes is the teaching function accepted 
by the "expert workers" who impart their special skills 
to their colleagues. The parties submit and we agree that 
those experts can readily be seen to have experienced a 
significant net addition to their work requirements. In 
light of that addition, it follows that the payment of the 
allowance requested complies with the relevant 
portions of the New Allowances and Work Value 
Changes Principles. That is a conclusion, which 
incidentally, the Intervener accepts. 

The management of the State Printing Division and 
the representatives of the Printing and Kindred 
Industries Union have, in our view, adopted a 
commendable approach to the issues confronting them 
as a result of the functional review in 1986. Their 
negotiations and the consequent re-organisation 
within the enterprise are consistent with the overall 
objectives of the Wage Principles, particularly the 
Structural Efficiency Principle. 

The training programme detailed in the exhibits and 
the consequent need for a special allowance to be paid 
under strict guidelines and for limited periods seems to 
us to be just the type of special circumstances envisaged 
in the Special Case provisions outlined in the State 
Wage decision (supra). 

In the course of the submissions we were referred to 
earlier decisions of the Commission in Court Session in 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and others v. Otraco 
(International) Pty Ltd and others (Application No. 
CR1336 of 1988, delivered on 24 January 1989) and the 
Federated Miscellaneous Workers Union of Australia, 
Hospital. Service and Miscellaneous, WA Branch v. 
Board of Royal Perth Hospital and others (Application 
Nos. 328 and 701 of 1988, delivered on 23 February 1989 
and 7 April 1989) both as yet unreported. We would 
merely observe in respect of both those cases that 
neither was there a proven significant net addition to 
the work requirements nor did they involve any 
measures of structural efficiency, as is the case now 
under review. 

We are conscious of the propriety of the parties in 
approaching the Commission for guidance and 
assistance as early as mid-January in relation to this 
matter. The material before us suggests that training 
programmes for the "experienced workers" have been 
on going since the latter part of 1988 and that since early 
this year some have put that training into practice. This 
has been done and accepted by the workforce as a 
demonstration of their support for the new proposals. 
In the circumstances we believe it appropriate for the 
allowance which we now approve to be paid to those 
employees who qualify for it from the date on which 
they commenced their duties as mentors, rather than 
from a current date. This is in the proposed order in a 
material way. 

Appearances: Mr G.T. Bucknall on behalf of the 
Applicant. 
, Mr 'TO. Adams on behalf of the Respondent. 

Mr B.P. McCarthy on behalf of the Confederation of 
Western Australian Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Variation to Award Pursuant 

to Special Case Provision. 
Printing and Kindred Industries Union. 

Western Australian Branch, 
Industrial Union of Workers 

and 
The Government Printer. 

No.CR35 of 1989. 
PRINTING (GOVERNMENT PRINTING OFFICE) 

AWARD No. 31 of 1975. 
Various Government Printing 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A NEGUS. 

24th day of May 1989. 

Order. 
HAVING heard Mr G.T. Bucknall on behalf of the 
Applicant. MrT.O. Adams on behalf of the Respondent 
and Mr B.P. McCarthy intervening on behalf of the 
Confederation of Western Australian Industry, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Printing (Government Printing Office) 
Award No. 31 of 1975 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 10.—Rates of Wages: Delete subclause (9) and 

insert in lieu thereof the following — 
(9) Training Allowance. 

(a) An allowance at the rate of $7.50 per day 
will be paid to designated training officers 
during periods when they are actually 
engaged in training duties organised by 
the Training Action Group. 

(b) Payment of this allowance for part of a 
day will be made in accordance with the 
provisions of Clause 11—Mixed 
Functions of this Award. 

(c) The Training Action Group will have sole 
responsibility for designating the 
employees who qualify to act as training 
officers and for specifying the periods 
during which training modules will be 
implemented. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers. Perth 

and 
Aquinas College and Others. 

No. 190 of 1987. 
NURSES' (INDEPENDENT SCHOOLS) 

AWARD No. 21B of 1962. 
Nurses Health and Welfare 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.A. NEGUS 
COMMISSIONER R.N. GEORGE. 

17th day of March 1989. 

Claim for wage increase and improvements in 
conditions beyond Second Tier Ceiling — nexus 
sought with Government School nurses — nexus 
rejected — wages and conditions adjusted in line 
with Avork value increases. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The main thrust of this application is to make major 
and significant improvements to conditions and wage 
rates payable to nurses employed by Independent 
Schools. 

The matter came before the Commission in Court 
Session on the finding of an "arguable case" in an 
Anomalies Conference held on 8 June 1988 pursuant to 
the procedures under the Anomalies and Inequities 
Principle of the State Wage Decision of March 1987 (67 
WAIG 435). 

The application to vary the Nurses' (Independent 
Schools) Award No. 21B of 1962 was lodged with the 
Commission in March 1987. Since that time there have 
been significant developments within the nursing 
profession, including a revaluation of the position and 
status of nurses as providers of primary health care and 
the terms and conditions which regulate their 
employment in the hospital and community based 
environments. The fact of these changes is not disputed 
by the respondents in this matter nor do they argue that 
the work value of their nurses has not been maintained 
at a level commensurate with other nurses given their 
current duties and responsibilities in independent 
schools. It is conceded that on the basis of special 
consideration, this application warrants the 
determination of appropriate wage rates which should 
not be inhibited by the four per cent Second Tier 
Ceiling. However, the Royal Australian Nursing 
Federation's claim for alignment with nurses employed 
by the State Government under the Nurses' 
(Community and Occupational Health) Award No. 
A26 of 1984 is opposed. 

Ms Handmer, who appeared for the applicant union, 
adduced evidence from a representative sample of 
nurses employed in independent schools. Those nurses 
were able to demonstrate in some detail the range and 
complexity of the duties which they undertook. Mr 
O'Connor who represented the respondent employers, 
called the headmasters of a sample group of the schools 
and those witnesses placed the evidence of the nurses in 
a somewhat different light. While the employers agreed 
in general terms with a draft duty statement (Transcript 
—Exhibit H5) submitted by the union, it was clear that 
in every school the specific duties performed will be 
those required from time to time by the Head. The 

underlying argument was that it would be wrong to base 
an award rate, which is after all a minimum standard, 
on the duties performed by the exampled nurse who is 
most wide ranging and influential in her participation 
in the total school curriculum. It would perhaps be 
more logical to set the award rate to cover the nurse 
whose duties are kept at the most basic level. It would 
then be feasible for the schools wishing to make greater 
use of the undoubted skills and attributes of the nurese 
in the ways exampled by Ms Handmer to negotiate an 
appropriate package of conditions to suit the specific 
duty statement. It seemed from the evidence that such a 
path was the one followed by Scotch College. 

In order to properly assess the claim, it is necessary to 
have some understanding of the history of the Nurses' 
(Independent Schools) Award and of the background 
to the rates which are now sought, that is those currently 
paid to nurses who work in government schools. The 
rates were originally set by agreement to match those 
which had been struck by President Nevile J. when he 
ruled on the award for nurses employed in doctors' 
surgeries (cf Awards No. 21A and 21B of 1962). He wrote 
at that time, inter alia: 

... In my opinion, the work is not as heavy as the 
work of a hospital nurse. It has not the same 
responsibilities; nor does it suffer from some of the 
disadvantages such as shift work associated with 
hospital conditions ... 

Furthermore, it seems to me that no qualified 
nurse should ever be employed at a rate below that 
prescribed for a first year hospital staff nurse; that 
is, one who has just completed her training and is 
without any experience as a qualified nurse ... 

Others would appear to have accepted and endorsed 
that first view of the work of the nurse in an independent 
school. Flanagan C. on one occasion noted the extra 
paid holidays enjoyed by the school nurses and opined 
that their wage rates must be viewed in the light of their 
"overall conditions". (51 WAIG 326 — 16 March 
1971.) 

Recent movements in the wage rates of the Nurses 
(Public Hospitals) Award No. A10 of 1986 have 
disturbed the nexus which has existed for the 
Independent School nurses since November 1963 with 
the exception of a brief period when they were allowed 
to fall behind their hospital based counterparts. The 
situation today is that the rates in question, if adjusted to 
re-establish the traditional nexus or in other words to 
preserve the. status quo would require increases of six per 
cent and seven per cent approximately to become 
$405.10 per week and $418.50 per week. 

The aim of the applicant union's submission is to 
establish that the original basis for the nexus was 
misconceived. If one is to look for an appropriate 
equivalence to establish a proper base rate for these 
school nurses then in the union's view one must turn to 
the nurses employed in government schools. There has 
been a recent agreement to pay those government 
school nurses in a manner which takes into account 
their holiday periods coinciding with school vacations. 
Ms Handmer submitted that from the end of January 
1989 those school nurses would be paid weekly wages of 
$533.80, $543.70, $557.30 and $570.70. It was those rates 
which should now be awarded to the nurses in 
independent schools. It is to be noted that the Nurses' 
(Community and Occupational Health) Award No. 
A26 of 1984 was a consent document ratified by the 
Commission in 1985 (65 WAIG 428). The recent 
variations to wage rates were again processed by 
consent, albeit subject to acceptance by the 
Commission (69 WAIG 342). 

To place the Federation's claim in clearer perspective, 
one must turn to the history of wage rates for 
government school nurses. In March of 1967. Flanagan 
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C. handed down the first Nurses" (Public Health and 
Industrial) Award No. 25 of 1963 (Volume 47 WAIG p. 
178). He outlined the history of the dispute in some 
detail, pointing out that since 1948, school nurses and 
some others had been employed by the Public Health 
Department under the Public Service Act and they had 
been accorded the classification of G-III-3. From 1962 
onwards the Nursing Federation had campaigned 
actively to gain coverage of the nurses in question, to 
remove them from the provisions of the Public Service 
Act. Thus Flanagan C. had before him an award to 
cover Schools' Medical nurses. Tuberculosis Clinic 
nurses. Epidemiology nurses. Occupational Health 
nurses. Registered General nurses employed in Mental 
Health Clinics and Day Hospitals and nurses 
employed as such in industry. By consent, he aligned 
the pay rates for industrial nurses with those which had 
been established for nurses in Doctors' Surgeries. 
(Award 21A of 1962.) The applicant Federation claimed 
a rate for the School, TB, Epidemiology and 
Occupational Health nurses which would have 
maintained their relativity with the Group III Class 3 
rate of the General Division of the Public Service. The 
Commissioner quoted from the decision of Kelly C., as 
he then was, who reviewed nursing rates in 1964, the 
main point made being the folly of uncritically accepting 
rates prescribed elsewhere which have resulted from consent 
agreements rather than a determination by a tribunal based 
on proper principles (emphasis added). The claim for 
parity with a salary level reached by agreement between 
the Civil Service Association and the Public Service 
Commissioner was rejected. At the end of the day, the 
decision was that school nurses and others should be 
aligned in pay rates with the infant health clinic 
sister. 

We turn now to our decision on the instant claim. The 
Commission agrees that a case had been made out for 
nurses in independent schools to receive the benefits of 
the significant wage increases which have recently 
flowed to nurses generally on the basis of changes in 
work value. We have not been convinced by the material 
before us that Independent School nurses should be 
aligned with Government School nurses or that the 
traditional nexus with hospital based nurses should be 
disturbed much beyond the position adopted by the 
respondents. They have conceded that an incremental 
scale of six steps should be introduced so as to mirror 
the base rates in the Nurses' (Private Hospitals) Award. 
In our view it is appropriate to turn to the parent award 
and adopt the seven point scale used for Level 1 nurses 
in the Public Hospital Award. This will result for a long 
serving employee in a wage increase of some $28.00 per 
week together with a further $87.10 if seven years' 
experience is claimed. The movement will range from 
seven per cent to 30 per cent increases, dependent on 
individual circumstances. Our decision recognises all 
of the arguments put to us and takes into account the 
unique nature of employment as a 'boarding school' 
nurse with special arrangements for hours worked and 
rostering and 'on calf as well as the actual working 
weeks required in each calendar year. The evidence is 
that the quid pro quo is operating to mutual satisfaction 
and should not be disturbed by the introduction of 
award restrictions. 

We agree that there is no need at this time for the 
addition of a further classification. If administrative 
duties are required of a nurse any allowance paid 
should be a matter of private negotiation. The 
broadening of the area clause is approved as claimed. 

We do not believe it appropriate to add provisions for 
qualifications allowances at this time. The whole 
question of 'professional rates' is currently in the 
melting pot and it is possible that some slight 
adjustment will occur at some future time. 

The claim for a new provision for Hours of Duty, 
Overtime and On Call Availability is rejected for the 
reason stated earlier. The unique ethos of these few 
institutions lends itself to the overall package 
arrangement unencumbered by award restrictions. 
There was no evidence of exploitation. 

Provisions for part-time and casual employees were 
accepted by the respondents with the exception of the 
claimed three hour minimum period of engagement. In 
our view the claim should be allowed. 

The claim for a Laundry and Uniform provision also 
seems to us reasonable in itself. The rate however 
should appropriately reflect the corresponding rate 
paid to nurses in hospitals and should be separated into 
its components so that an employer who launders 
uniforms supplied by the employee can make the 
proper reimbursement. 

These details will be incorporated in a draft order to 
be prepared by the parties in advance of a speaking to 
the minutes. 

The provisions for Compassionate Leave, Transport 
and Location Allowances are by consent and as such 
are approved. 

The Payment of Wages provision is approved on the 
same basis, subject to an amendment accommodating 
the needs of those respondents which pay on a monthly 
interval and the arrangements for electronic transfer of 
funds. This decision should take effect from 1 January 
1989. 

Appearances: Ms J. Ardern and Ms H. Handmer 
appeared on behalf of the Applicant. 

Mr P. Gair appeared on behalf of the Catholic 
Education Commission. 

Mr M. O'Connor appeared on behalf of the 
Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
Aquinas College and Others. 

No. 190 of 1987. 
NURSES' (INDEPENDENT SCHOOLS) 

AWARD No. 21B of 1962. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER J.A. NEGUS 

COMMISSIONER R.N. GEORGE. 
3rd day of July 1989. 

Order. 
HAVING heard Ms S.J. Ardern on behalf of the 
Applicant and Mr M.A. O'Connor on behalf of the 
Respondents and Mr P.A. Gair on behalf of the 
Catholic Education Commission, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Nurses' (Independent Schools) Award 
No. 21B of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definition. 
7. Wages. 
8. Sick Leave. 
9. Time Off Duty. 
10. Vacation Leave. 
11. Contract of Service. 
12. Part-Time Employees and Casuals. 
13. Board and Lodging. 
14. Laundry and Uniforms. 
15. Maternity Leave. 
16. Board of Reference. 
17. Long Service Leave. 
18. Compassionate Leave. 
19. Transport. 
20. Location Allowances. 
21. Payment of Wages. 

2. Clause 2A.—State Wage Principles — September 
1988: Insert a new clause in the following terms:— 

2A.—State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwse vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 4.—Area: Delete this clause and insert in 
lieu:— 

4.—Area. 
This award shall have effect throughout the State 

of Western Australia. 

4. Clause 7.—Wages: Delete this clause and insert in 
lieu:— 

7—Wages. 
(1) The minimum rate of wage per week payable 

to employees covered by this award shall be as 
follows: 

Registered General Nurse Per Week 
Column A Column B 
Operative Operative 

on and on and 
from from 

01/01/89 21/03/89 
$ $ 

First year 405.10 415.10 
Second year 418.50 428.50 
Third year 436.50 446.50 
Fourth year 455.30 465.30 
Fifth year 469.60 479.60 
Sixth year 486.30 496.30 
Seventh year and 

thereafter 505.60 515.60 

(2) Progression through the abovementioned 
scale shall be by annual increments. 

(3) Where an employee is appointed to the 
position of Nurse, previous relevant nursing 
experience in an independent school or at a similar 
level, shall be taken into account in determining 
the appropriate incremental level. Experience 
shall include time spent in relevant post basic 
courses. 

The onus of proof of previous experience shall 
rest with the employee. 

5. Clause 12.—Casual and Part-Time Workers: 
Delete this clause and insert in lieu:— 

12.—Part-Time Employees and Casuals. 
(1) Notwithstanding anything contained 

herein, an employer shall be at liberty to employ 
part-time employees. 

(2) A part-time employee means an employee 
engaged on a fortnightly contract of service who 
regularly works less than 38 hours per week. 

(3) Such employees shall receive the rate of wage 
specified in this award as is proportionate to the 
time worked without payment of casual rates. 

(4) Part-time employees shall be allowed sick 
leave and annual leave in accordance with the 
provisions of this award, only in the proportion 
which their weekly hours of duty bear to 38. 

(5) An employee employed for a period of less 
than two weeks shall be deemed a casual employee 
and be paid 20 per cent in addition to the rates 
specified in this award for his/her class of work. 

(6) If a casual employee is still required at the 
end of two weeks, the employee may be re- 
employed as a casual with payment in accordance 
with paragraph (5) above for another two weeks. 

(7) Casual employees shall not be entitled to be 
paid for public holidays on which they are not 
required to work, nor shall they be entitled to the 
provisions of Clause 10.—Vacation Leave to 
Clause 8.—Sick Leave. 

(8) The minimum period of engagement of a 
casual shall be three hours. 

6. Clause 14.—Laundry and Uniforms: Delete this 
clause and insert in lieu:— 

14.—Laundry and Uniforms. 
(1) Where an employee is required by the 

employer to wear a uniform, sufficient uniforms 
shall be provided at the employer's expense. In lieu 
of providing uniforms, the employer shall pay an 
allowance of $4.70 per week to the employee. 

(2) Uniforms shall be laundered free of cost to 
employees. Where the uniforms of any employee 
cannot be laundered by the school an allowance of 
$1.50 per week shall be paid to the employee. 

(3) For the purpose of this paragraph a uniform 
shall be deemed to be "required" unless the 
employer advises the employee that the wearing of 
uniforms is not a condition of employment. 

7. Clause 18—Liberty to Apply: Delete this clause 
and insert in lieu Clause 18.—Compassionate Leave as 
follows:— 

18.—Compassionate Leave. 
An employee shall on the death within Australia 

of a spouse, de facto spouse, parent, parent-in-law, 
brother, sister, child or stepchild be entitled on 
notice of leave up to and including the day of the 
funeral of such relation. Such leave shall be 
without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to 
the satisfaction of the employer. 
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Payment for compassionate leave shall be made 
only where the employee would otherwise have 
been on duty. 

8. Clause 19.—Payment of Wages: Delete this clause 
and insert a new Clause 19.—Transport as follows:— 

19.—Transport. 
(1) Where an employee is required during 

normal working hours, by the employer to work 
outside the usual place of employment the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an 
allowance is paid in accordance with the schedules 
to this clause. 

(a) Where an employee is required and 
authorised to use the employee's own motor 
vehicle in the course of the employee's 
duties, an allowance not less than that 
provided for in the schedules set out 
hereunder shall be paid. Notwithstanding 
anything contained in this subclause the 
employer and the employee may make any 
other arrangement as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more 
separate areas, payment at the rates 
prescribed herein shall be made at the 
appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1 st day of July and end on 
the 30th day of June next following. 

Allowances for employees required to supply 
and maintain a vehicle as a term of employment. 

Schedule 
Area and Details 

Motor Car. 
Rate per Kilometre 

Engine Displacement 
(in cubic centimetres) 

Over 16O0cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area 
First 4 000 kilometres 71.0 60.6 54.0 
Over 4 000 up to 8 000 31.2 26.9 24.2 
Over 8 000 up to 16000 18.0 15.6 14.3 
Over 16 000 kilometres 25.9 21.9 19.5 

South West Land Division 
First 4 000 kilometres 72.5 62.0 55.3 
Over 4 000 up to 8 000 32.1 27.7 25.0 
Over 8 000 up to 16 000 18.6 16.3 14.8 
Over 16 000 kilometres 26.5 22.4 19.9 

North of 23.5 Degree South Latitude 
First 4000 kilometres 81.5 69.9 62.6 
Over 4 000 up to 8 000 35.3 30.5 27.6 
Over 8 000 up to 16 000 20.0 17.4 15.9 
Over 16 000 kilometres 23.0 19.8 17.1 

Rest of State 
First 4 000 kilometres 75.6 64.6 57.5 
Over 4 000 up to 8 000 33.4 28.8 25.9 
Over 8 000 up to 16 000 19.3 16.8 15.4 
Over 16 000 kilometres 24.3 21.0 19.0 

Allowance for voluntary use of a motor 
vehicle. 

Schedule 2 — Motor Car. 
Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 Degrees South Latitude 39.2 33.8 30.5 
Rest of State 36.9 31.7 28.5 

Schedule 3 — Motor Cycles 
Rate 

Cents per Kilometre 
12.1 

9. Clause 20.—Location Allowances: Add this new 
clause as follows: 

20.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 7.— 
Wages of this award, an employee shall be paid the 
following allowances when employed in the towns 
described hereunder. 

Town $ 
Agnew 12.10 
Argyle [See subclause (12)] 30.50 
Balladonia 11.40 
Barrow Island [See subclause (13)] 9.50 
Boulder 4.80 
Broome 18.90 
Bullfinch 5.80 
Carnarvon 9.60 
Cockatoo Island 20.90 
Coolgardie 4.80 
Cue 12.10 
Dampier 16.40 
Denham 9.60 
Derby 19.70 
Esperance 3.80 
Eucla 13.30 
Exmouth 16.70 
Fitzroy Crossing 23.70 
Golds worthy 11.50 
Halls Creek 26.60 
Kalbarri 3.90 
Kalgoorlie 4.80 
Kambalda 4.80 
Karratha 19.20 
Koolan Island 20.90 
Koolyanobbing 5.80 
Kununurra 30.50 
Laverton 12.00 
Learmonth 16.70 
Leinster 12.10 
Leonora 12.00 
Madura 12.40 
Marble Bar 28.70 
Meekatharra 10.40 
Mount Magnet 12.80 
Mundrabilla 12.90 
Newman 11.50 
Norseman 9.80 
Nullagine 28.60 
Onslow 19.90 
Pannawonica 15.40 
Paraburdoo 15.20 
Port Hedland 16.20 
Ravensthorpe 6.50 
Roebourne 21.90 
Sandstone 12.10 
Shark Bay 9.60 
Shay Gap 11.50 
Southern Cross 5.80 
Telfer 26.90 
Teutonic Bore 12.10 
Tom Price 15.20 
Whim Creek 19.10 
Wickham 18.70 
Wiluna 12.30 
Wittenoom 25.50 
Wyndham 29.00 

(2) Except as provided in subclause (3) of this 
clause, an employee who has: 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the 
allowance prescribed in subclause (1) of this 
clause plus the difference between that rate 
and the amount such partial dependant is 
receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board 
and lodging by his/her employer, free of charge, 
such employee shall be paid 66 and two-third per 
cent of the allowances prescribed in subclause (1) 
of this clause. 
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(4) Except where an employee is eligible for 
payment of an additional allowance under 
subclause (2) of this clause, but on 31 December 
1987 was in receipt of an amount in excess of that 
under General Order 603 of 1987, that employee 
shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference 
between the rate being paid and that due under 
subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining 
on 1 January 1989 shall be reduced by 50 per cent 
from that date and payment in accordance with 
subclause (2) of this clause will be implemented on 
1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time 
employees, apprentices receiving less than adult 
rate and employees employed for less than a full 
week shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or 
receives payment in lieu of annual leave he/she 
shall be paid for the period of such leave the 
location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave 
or other approved leave with pay (other than 
annual leave) he/she shall only be paid location 
allowance for the period of such leave he/she 
remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or 

defacto spouse who does not receive 
a district or location allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) 
of this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause 
(1) of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this 
clause shall be such amount as may be agreed 
between Australian Mines and Metals 
Association, the Confederation of Western 
Australian Industry and the Trades and Labor 
Council of Western Australia or, failing such 
agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance 
payable for that purpose shall be an amount 
equivalent to the district allowance in force under 
this award for that town or location on 1 June 
1980. 

(10) Nothing herein contained shall have the 
effect of reducing any 'district allowance' payable 
to any employee subject to the provision of this 
award whilst that employee as as 1 June 1980 
remains employed by his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after the 1st day of July of each 
year in accordance with the annual percentage 
change in the Consumer Price Index (excluding 
housing), for Perth measured to the end of the 

immediately preceding March quarter, the 
calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is 
equated to that at Kununurra as an interim 
allowance. Liberty is reserved to the parties to 
apply for a review of the allowance for Argyle in the 
light of changed circumstances occurring after the 
date of this Order. 

10. Clause 21.—Payment of Wages: Add this new 
clause as follows:— 

21.—Payment of Wages. 
(1) Where an obligation to pay a final amount 

contains a decimal figure of .5 of a cent or more, the 
amount to be paid shall be the next whole cent 
Where the amount to be paid contains a decimal 
figure of less than .5 of a cent, such decimal figure 
shall be disregarded. Example — 5.4 cents becomes 
five cents. 

(2) Wages shall be paid weekly, fortnightly or 
monthly and may be paid by cheque, cash or direct 
deposit into the employee's nominated bank 
account at the discretion of the employer. 

(3) Accompanying each payment of wages shall 
be an advice slip to be retained by the employee. 
The employer shall clearly detail on this slip the 
gross wage, its composition, the net salary and 
show details of each deduction. 

(4) On termination of employment the 
employee shall be paid all moneys payable to that 
employee before the employee leaves the employ of 
the school. 

(5) No deduction shall be made from the 
employee's wages unless the employee has 
authorised such deduction in writing. 

PRESIDENT — 

Unions — Matters dealt with 
under section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

J. Gairns and P. Dempsey 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 436 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
23rd day of June 1989. 

Application under section 66 — eligibility for 
membership — interveners — employee/employer 
status of executive member questioned — nurse 
educators as part of professional/industry of 
nursing — evidence adduced on employee/ 
employer status — member found to be employee 
nurse eligible for membership — broader question 
relating to nurse educators not examined — 
applicaiton dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application made 
under section 66 of the Industrial Relations Act 1979 (as 
amended). The applicant contended that Mrs Janet 
May Woollard of 34 Glenelg Street, Applecross is 
ineligible to be a member of the Royal Australian 
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Nursing Federation Industrial Union of Workers, Perth 
(hereinafter referred to as the "RANF") under State rule 
5(l)(a). The applicants asserted in schedule B to their 
application that:— 

Mrs Woollard does not fill this criteria as she is 
employed as a Lecturer at Curtin University of 
Technology and is not involved in the "profession 
or industry of nursing". We believe that this has 
been the case since she was initially elected to the 
governing body of the union in 1981. Mrs Woollard 
was lasted elected in 1987 and is therefore up for re- 
election in October this year, 1989. 

The nominations for this election open in June- 
July and we would seek to have the question of her 
eligibility clarified at your earliest convenience. 

The applicants in this matter were Mrs Julie Gairns 
and Mrs Patricia Dempsey both of whom are members 
of RANF, a union registered under the Industrial 
Relations Act 1979 (as amended) ("the Act"). 

At the beginning of proceedings Mrs Woollard was 
given leave to intervene on her own behalf. In addition, 
after a further hearing and after the bulk of the evidence 
had been called, Ms K.A. Evans was given leave to 
appear on behalf of the intervener, the Union of 
Australian College Academics (WA) [hereinafter called 
"UACA (WA)"]. 

Later Ms C. Tan and Mr P. Gethin of Counsel were 
given leave to appear for the respondent union and for 
Mrs Woollard respectively. 

On the first day of proceedings, all of the evidence, 
whether from the bar table or otherwise had been 
adduced, except for some evidence in relation to Mrs 
Woollard's relationship with Corbren Pty Ltd and K.V. 
Woollard Pty Ltd. Part of the assertion of the applicants 
in this matter was that Mrs Woollard was not employed 
as a nurse but as part-time lecturer at Curtin University 
of Technology ("Curtin") and therefore she should be 
covered by the Academic Staff Association and not be 
entitled to membership of RANF. The problem arises 
because Mrs Woollard is a member of the Executive 
and in fact a Vice-President of the respondent union. 

On 7 June 1989, when the hearing resumed, Mrs 
Woollard gave evidence and produced a number of 
documents. Her evidence was that she was senior Vice- 
President of the Western Australian branch of the 
Australian Nursing Federation, a member of Counsel, a 
member of the Executive and of the Professional 
Development Committee. In addition, she was a 
member of the College of Nursing of Australia, of the 
Florence Nightingale Committee and of the Nursing 
Research Network. 

She first became a registered nurse in 1977. She 
continues to be registered, as such. She has been 
registered with the Nurses' Board in Western Australia 
since 1981 when she arrived in Australia. 

Previous to that, Mrs Woollard had worked in the 
United Kingdom as a sister in critical care, (i.e. intensive 
care and coronary care), then as a charge sister in the 
same field, and then in the Middle East in the same 
field. In Australia, she has worked as a clinical 
instructor for intensive care, coronary care and 
cardiology. 

In addition, she has worked as a senior 
cardiology nurse for Corbren Pty Ltd, and for the last 
few years at Curtin as a lecturer in the School of 
Nursing. She thus has 12 years nursing experience post 
registration. Mrs Woollard gave further evidence that 
she is currently employed for 20 hours per week as a 
lecturer in nursing at Curtin. The documentary exhibits 
produced in this matter require some consideration. 
They are:— 

(1) A group certificate for Janet May Woollard as 
an employee, naming as employer Corbren 

Pty Ltd trustee for K.V. Woollard Pty Ltd for 
the year 1 July 1985 to 30 June 1986 in the sum 
of $13 080 (Exhibit 7C). 

(2) A group certificate for 1988 issued in the name 
of Corbren Pty Ltd trustee for K.V. Woollard 
Pty Ltd, naming as employee Janet Woollard 
(Exhibit 3A). 

(3) Exhibit 4 is a list of employees of Corbren Pty 
Ltd, describing Mrs Woollard as a senior 
cardiology nurse as at 3 April 1989. 

(4) Exhibit 6A and B are the time and wages book 
and one wages sheet of Corbren Pty Ltd as 
trustee for the Woollard Family Trust 
described as conducting a medical practice at 
211 High Street, Fremantle, and revealing 
from 14 January 1983 to the present that Mrs 
Woollard was an employee and was paid a 
weekly amount together with holiday pay 
from time to time, but her hours worked are 
not set out in there. 

(5) Exhibit 5 shows a copy of the register of 
directors, managers and secretaries (one 
assumes of Corbren Pty Ltd) that a Keith V. 
Woollard, a medical practitioner, and Janet 
May Woollard are shown as directors, 
although the copy record tendered is 
indistinct. 

(6) Exhibit 7 is a number of group certificates, one 
revealing that Janet Woollard is an employee 
of Corbren Pty Ltd, revealing that from 1 July 
1987 to 30 June 1988 she was employed by 
Curtin. Janet Woollard was employed from 1 
July 1986 to 30 June 1987 by Corbren Pty Ltd, 
according to a group certificate, and was, 
according to a group certificate, employed 
during the same period by Curtin. From 1 July 
1985 to 30 June 1986 she was employed by 
Fremantle Hospital. 

(7) Exhibit 8 is a letter from Accountants, Messrs 
Harden, East and Conti Pty Ltd revealing that 
K.V. Woollard Pty Ltd is a medical practice 
company of which Mrs Woollard is a director 
and shareholder. However, she is a 
shareholder only in the capacity of nominee 
for her husband. 
Corbren Pty Ltd was described in Exhibit 8 as 
a trustee of K.V. Woollard Family Trust which 
provides various services to K.V. Woollard Pty 
Ltd. One of those services was to provide 
nursing, clerical and secretarial staff to the 
company in accordance with a service 
agreement. 

(8) Mrs Woollard is also a beneficiary of the trust 
which can best be described as a typical family 
discretionary trust, according to Exhibit 8. She 
is also a director, secretary and shareholder of 
Corbren Pty Ltd. Mrs Woollard is described in 
Exhibit 5, a Register of Directors, Managers 
and Secretaries, as a nurse. Also in a Deed of 
Indemnity and Declaration of Trust dated 8 
June 1984 (Exhibit 8) between one Keith 
Victor Wooll ard and J anet M ay Wooll ard, M rs 
Woollard is described as a nurse. 

In evidence, she described herself as the senior 
cardiology nurse "in Corbren Pty Ltd", and her 
profession as a registered nurse. 

In relation to other employees such as Kay Antoinette 
Stanley, the total hours worked are shown, similarly for 
Patricia Barron, also for Carole Theobald. 

However at page 67 of the transcript, Mrs Woollard 
described her duties and said that she was involved in 
the 50 to 100 exercise tests each week done at the 
practice. 
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She receives no remuneration as a director of 
Corbren Pty Ltd, merely as an employee. That was 
agreed by the parties as the situation. 

At page 68 of the transcript, when asked whether the 
duties performed by her were those the nature of which 
are usually carried out by the medical profession, she 
described her duties by reference to a number of 
activities including taking ECG's, performing 
echocardiograms, stress tests, some research, preparing 
reports pertinent to the practice, some patient teaching 
and some administrative work. She said in cross- 
examination that, at her level, hours worked would 
probably not be recorded. She spends 20 hours per week 
lecturing. 

The question sought to be answered in this matter 
was whether Mrs Woollard, by reason of her 
employment by Corbren Pty Ltd, comes within the 
definition of a person entitled to be a member; in other 
words, is she, by reason of her employment a person 
who is an employee within the meaning of the Act, 
employed in the profession or industry of nursing. 

The relevant rule is rule 4 and that provides:— 

The Union shall consist of an unlimited number 
of members comprising persons embraced in those 
categories set out in subrules (1) and (2) hereof. 

(1) (a) A member shall be a person who is 
an employee within the meaning of 
the Act; 

(i) employed in the profession or 
industry of nursing and being 
registered or entitled to be 
registered with the Nurses' 
Board ofWA;or 

(ii) a student nurse training in a 
school for nurses registered 
with the Nurses' Board of 
Western Australia ... 

The "Act" is defined to mean the Western Australian 
Industrial Relations Act 1979 (as amended). 

It was submitted by Ms Tan that if Mrs Woollard is 
employed in the nursing profession by reason of her 
employment with Corbren Pty Ltd then there is no need 
to look at whether she is also a member of the nursing 
profession and employed as a member of the nursing 
profession, by reason of her being a lecturer at Curtin. 
Therefore the employment by Corbren Pty Ltd and 
whether that alone entitles her to be a member of RANF 
could be determined first. 

Mr Gethin referred me to Rice v. Plumbers and 
Gasfitters Employees' Union 64 WAIG 881 in which the 
applicant, who was a plumber, sought membership of 
the respondent union and was refused membership. He 
was employed by a compnay, J & R Roof Plumbers Pty 
Ltd, a proprietary company owned by him and his wife 
who hold all of the shares in it. He submitted his own 
taxation return and paid tax on the income derived 
from this source (i.e. his employment). At page 881 of 
the report, O'Dea P. said;— 

That, as I understand it is still the law — that the 
entity which is the company, being a separate entity 
and the employer must be treated as distinct from 
the moving spirit, as in this case the applicant is, 
and the relationship that he claims to have with the 
company — though it is arranged for the purposes 
of his convenience — is nevertheless, an 
arrangement which is recognised by the law. The 
simple proposition is that he is employed by the 
company. He is therefore a worker or an employee. 
He receives income for reward. He is therefore a 
worker within the meaning of the former Act and 
an employee within the meaning of the Industrial 
Arbitration Act 1979. 

Section 7 of the Act defines "employee" to mean;— 
(a) any person employed by an employer to do 

work for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) ... 
(d) ... 

There are also some exclusions which are not 
relevant to this matter. 

Section 7 of the Act defines "employer" to mean:— 
' (a) persons, firms, companies and corporations; 

and 
(b) the Crown and any Minister of the Crown, or 

any public authority, 
employing one or more employees; 

Section 7 of the Act defines "industry" to mean:— 
(a) any business, trade, manufacture, 

undertaking, or calling of employers; 
(b) the exercise and performance of the 

functions, powers and duties of the Crown and any 
Minister of the Crown, or any public authority; 

(c) any calling, service, employment, 
handicraft, or occupation or vocation of 
employees, whether or not, apart from this Act, it is, 
or is considered to be, industry or of an industrial 
nature, and also includes — 

(d) a branch of an industry or a group of 
industries; 

The evidence is clear, and I so find that Mrs Woollard 
has been employed by Corbren Pty Ltd, which is a 
company, as a cardiology nurse, it not having been 
contradicted on the evidence. I accept the evidence in 
Exhibit 8 as follows:— 

(1) (a) K.V. Woollard Pty Ltd is a medical 
practice company of which Mrs Woollard is a 
director and shareholder. 

(b) She is a shareholder as nominee for her 
husband. 

(2) Corbren Pty Ltd is the trustee of the K.V. 
Woollard Family Trust which provides various 
services to K.V. Woollard Pty Ltd including the 
provision of nursing, medical, clerical and 
secretarial staff in accordance with a service 
agreement (Exhibit 8). 

(3) Mrs Woollard is also a beneficiary of the 
trust which is a typical family discretionary trust. 

(4) Mrs Woollard is also a director, secretary 
and shareholder of Corbren Pty Ltd. 

One can only, therefore, say that to, a lay person given 
that evidence, it might certainly seem that Mrs 
Woollard is an employer and not an employee. It was 
submitted to me that the wages as paid were only a 
director's fee under another guise. However, I accept 
that Mrs Woollard is paid to do some work for hire or 
reward and paid accordingly, her employer being 
Corbren Pty Ltd. The available evidence is that she is 
described as an employee/nurse and paid what are 
recorded as wages, for which group certificates have 
issued. It was not suggested that Mrs Woollard was not 
an employee for any reason, except as I understand it, 
that she could not be said to be an employee whilst 
she was director, secretary and shareholder of her 
employer company. It was not, for example, suggested 
that she was an independent contractor. 

However, the rules of the union prescribe first of all 
that a member shall be a person who is an "employee" 
within the meaning of the Act. An "employee" within 
the meaning of the Act is, as I have said, (most 
appositely in this case at least), "any person employed 
by an employer to do work for hire or reward including 
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an apprentice or industrial trainee". Mrs Woollard is so 
employed by Corbren Pty Ltd on the evidence. She is, 
on the authority of Rice's Case (op. cit), clearly an 
employee, notwithstanding that she is a director and 
shareholder of her employer. She is paid hire or reward 
and is taxed as an employee. How much work she does, I 
was not told, but I accept that there is some. 

That is because, at law, a company is a different legal 
person from its shareholders or its directors. Thus, 
Corbren Pty Ltd, a legal person in its own right, can 
employ a different legal person, Mrs Janet Woollard, for 
reward as the evidence is that it has done, and therefore, 
even though she is a director, secretary and shareholder 
of Corbren Pty Ltd, I find that she is an employee within 
the meaning of the Act, particularly since there is no 
cogent evidence to the contrary. As to whether Mrs 
Woollard is employed in the profession or industry of 
nursing, I say this. It is clear that in her employment she 
is a cardiology nurse. That is not really disputable, on 
the evidence. Mrs Woollard was cross-examined as to 
whether she was a technician, but she pointed out that 
nurses are able to do some of the work of persons in 
other occupations. There was no contrary evidence that 
the work she described was not that of a nurse, or not 
that done in the profession or industry of nursing. Were 
there positive evidence that the work which she 
described was the work of a technician and not a nurse, 
my finding may have been different, but it would still 
depend on the assessment of all the evidence before 
me. 

In addition, it was accepted that Mrs Woollard was 
employed in the profession or industry of nursing if she 
were a cardiology nurse employed by Corbren Pty Ltd. 
There is no doubt on the evidence that nursing is an 
industry as defined. I cannot say whether it is a 
profession on the evidence. I therefore find that she was 
"employed in the profession or industry of nursing" at 
the time of my hearing this application. In that she is an 
employee, she must also be employed. 

Mrs Woollard also told me that she has been, and is 
registered with the Nurses Board of Western Australia, 
and I so find. 

She is, therefore, as I find, a person on that basis who 
is entitled to be a member of the union and is a member 
as defined by rule 4 of the rules of the respondent union. 
For that reason Mrs Woollard is eligible on that basis at 
least to hold office. I make no other comment as to her 
'eligibility" or otherwise to hold office. It therefore 
matters not whether her employment by Curtin as a 
lecturer in nursing means that she is "employed in the 
profession or industry of nursing" in that particular 
employment. I do not decide that question since I do not 
have to, and it remains open. 

The ultimate question asked of me was to decide Mrs 
Woollard's eligibility to be a member of the respondent 
union. Whilst the facts remain as they are before me at 
present, Mrs Woollard is-eligible to be a member. The 
onus lies on the applicants to establish their case on the 
balance of probabilities i.e. that Mrs Woollard is not 
entitled to be a member of the union or the Executive. 
They have not done so. I might add that my decision in 
this matter is specifically limited to the facts, as I have 
found them to be in this matter at this time. I will declare 
accordingly. 

Declare accordingly. 
Appearances: Mrs J. Gairns and Mrs P. Dempsey as 

applicants on their own behalves. 
Ms C.Tan (of Counsel) and with her Mrs P. Murphy 

on behalf of the respondent. 
Mr P. Gethin (of Counsel) on behalf of Mrs J. 

Woollard as intervener. 
Mrs K. Evans on behalf of the Union of Australian 

College Academics (WA) as intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

J. Gairns and P. Dempsey 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
J. Woollard 
(Intervener) 

and 
The Union of Australian College 

Academics (WA) (Intervener). 
No. 436 of 1989. 

BEFORE THE PRESIDENT. 
P.J. SHARKEY Esq. 

23rd day of June 1989. 

Declaration. 
THIS matter having come on for hearing before me on 
the 31st day of March 1989 and having heard Mrs J. 
Gairns on her own behalf as applicant and with her Mrs 
P. Dempsey as applicant, Ms C. Tan (of Counsel) and 
with her Mrs P. Murphy on behalf of the respondent, 
Mr P. Gethin (of Counsel) on behalf of Mrs J. Woollard 
as intervener, and Mrs K. Evans on behalf of the Union 
of Australian College Academics (WA) as intervener, 
and having reserved judgment on the matter and 
judgment having been delivered on the 23rd day of June 
1989 wherein I dismissed the application, and gave 
reasons therefor, it is this day, the 23 rd day of June 1989 
declared that Mrs Janet May Woollard is as at the date 
hereof, upon the findings which appear in the reasons 
for decision delivered herewith, eligible to be a member 
of the respondent union. 

(Sgd.) PJ. SHARKEY. 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

J. Gairns and P. Dempsey 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 436 of 1989. 
BEFORE THE PRESIDENT. P.J. SHARKEY ESQ. 

2nd day of May 1989. 
Section 66 matter — interpretation of union rules — 

question as to whether nurse educators involved in 
profession or industry of nursing — several 
applications for intervention — State Nursing 
Union directed by its Council not to take part in 
proceedings — Federal Nursing Union sought 
intervention — Federation and State Academic 
Unions sought intervention — insufficient interest 
for Federal Unions to be granted leave to intervene 
— sufficient interest for State Union to be granted 
leave to intervene. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mrs 
Julie Gairns and Mrs Patricia Dempsey who at all 
material times were members of The Royal Australian 
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Nursing Federation Industrial Union of Workers, 
Perth, for interpretation of a rule of eligibility for 
membership, being rule 5(1 )(a) of the rules ofThe Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth which it was accepted is an 
organisation, at all material times, registered under the 
Industrial Relations Act 1979 (as amended) of this 
State. 

The respondent to the application The Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth (hereinafter called "RANF") and the 
applicants contended that Janet Woollard of 34 Glenelg 
Street, Applecross, is ineligible to be a member of 
RAN F under the State Rules, rule 5(1 )(a) which 
states:— 

The Union shall consist of an unlimited number 
of members comprising persons embraced in those 
categories set out in sub rules (1) and (2) hereof. 

(1) (a) A member shall be a person who is an 
employee within the meaning of the Act; 

(i) employed in the profession or industry of 
nursing and being registered or entitled to 
be registered with the Nurses Board of 
Western Australia; or 

(ii) . . . 
It was also asserted in the schedule to the application 

that Mrs Woollard did not come within rule 41(a) of the 
State Union Rules because she is employed as a lecturer 
at Curtin University of Technology and is not involved 
in the profession or industry of nursing. 

The nominations for the state union elections open in 
June-July and the question of the eligibility of Mrs 
Woollard to hold office was sought to be clarified at the 
earliest convenience of the President of the Western 
Australian Industrial Relations Commission, because 
of that, the application was deemed to be one under 
section 66 by the parties. 

On the first day of hearing herein, there were 
appearances by the applicants and Mrs P. Murphy as 
Secretary of RANF. In addition, Mrs Woollard sought 
to intervene and after a hearing and by consent of the 
other parties, I granted her leave to intervene and 
proceeded to hear this matter. 

The matter was adjourned in order for Mrs Woollard 
to adduce further evidence should she wish. 

When the hearing recommenced on 7 April 1989, Mr 
P.J. Gethin (of Counsel) sought leave to appeal on 
behalf of Mrs Woollard, whom I gave leave to intervene 
earlier. In additition, Mrs Murphy who advised that as 
Secretary of the State Union she is automatically a 
member of the federal executive, gave advice to me. 
There was also a fax to the effect, that the Federal body, 
the Australian Nursing Federation (hereinafter called 
"ANF"), sought leave to intervene received by the 
Commission. Mrs Murphy had, according to the advice 
given to me at the hearing, received a direction by way of 
a resolution passed by the full Council of the State body 
that that body take no further part in the proceedings, 
but merely undertook to give notice to the President that 
they would take notice of any decision he made. 

I gave leave to Mr Gethin to appear on behalf of Mrs 
Woollard, to argue the question of interventions only. 

The hearing was reconvened on 13 April 1989, and I 
heard applications by Ms M. Beaumont, as Federal 
Secretary of ANF, for leave to intervene. That body is a 
registered organisation under the Industrial Relations 
Act 1988 (Federal Act) with a branch, ANF, operating in 
conjunction with RANF. 

In addition, I heard from Ms K. Evans who sought 
leave to intervene on behalf of the Union of Australian 
College Academics (WA) [hereinafter called "UACA 
(WA)], an organisation registered under the Industrial 
Relations Act 1979 and on behalf of the two Federal 

Unions, the Federated Australian University Staff 
Association (hereinafter called "FAUSA") and the 
Union of Australian College Academics (hereinafter 
called "UACA"). 

. It was submitted to me by Ms Beaumont that leave 
ought to be given to intervene because if there were a 
decision by this Commission to the effect that a lecturer 
in nursing at the Curtin University School of Nursing 
was ineligible to be a member of the State registered 
union would be highly likely to impact federally. This 
was the principal reason for ANF seeking to intervene. 
It was submitted that whilst such a decision would not 
be authoritative on the issue in the Federal Commission 
or before the Federal Court it could nonetheless be used 
to the detriment of the Federation's present position. 

In addition, Mrs Woollard, I was told, and this was 
not denied, holds office in the Western Australian 
Branch of the Federal Union, namely ANF, .and is a 
member of the State Union holding office, there being 
as Mr Gethin disclosed to me, a declaration under 
section 71 of the Act. Thus, therefore, persons elected at 
an election conducted under the Federal Rules under 
the Federal Act automatically hold the corresponding 
office in the State Union, I was informed. 

Ms Beaumont submitted that this was a matter 
involving the interpretation of the eligibility rule of the 
union, and further that a highly complex matter was 
exacerbated by the State Union's Council's apparent 
position that it should not take any further part in the 
proceedings. 

This would, of course, therefore involve an 
interpretation of the Federation eligibility rule. By 
virtue of section 71(4), the rules of state and federal 
bodies can be declared to be substantially the same. 

Ms Evans submitted that she would wish to intervene 
on behalf of the one State and two Federal Unions, 
firstly because UACA (WA) has an interest in the case, 
in that its membership rule clearly covers all persons 
employed in academic classifications at Curtin 
University of Technology and also the WA College of 
Advanced Education, and, in addition, because it has 
members in the School of Nursing at Curtin University. 
Secondly, FAUSA and UACA are registered under the 
Federal Industrial Relations Act 1988. Their reasons for 
seeking leave to intervene are that both unions' 
membership eligibility rules cover all persons 
employed in academic classifications. In UACA's case, 
this extended to Curtin University of Technology and 
WA College of Advanced Education, and in FAUSA's 
case it extends only to Universities and therefore does 
include the Curtin University of Technology. 

Both unions, it was submitted, have members in the 
Schools of Nursing and institutions covered by their 
respective rules. Various terms and conditions of 
employment for all staff at Curtin University of Western 
Australia are regulated by four awards of the Federal 
Commission. In addition, there is a comprehensive 
award, the Curtin University of Technology Academic 
Staff Conditions of Employment Award 1989, which 
regulates all conditions not otherwise covered by those 
four awards. Thus, it was submitted that between them 
enjointly in the case of Curtin University they have total 
industrial coverage of all persons employed in 
academic institutions and academic classifications. 

Thus, the unions were concerned that proceedings 
here would go beyond the question of whether or not 
certain people meet the criteria for membership set out 
by the rule of RANF and ANF. 

It was submitted by Mr Gethin that section 66 
contemplated a dispute inside a union registered under 
the Act, and it therefore did not contemplate the 
intervention of persons who do not have membership of 
the union past or present, and he opposed the 
intervention. 
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Mrs Gairns sought to have me order that the State 
branch was allowed to continue in these proceedings. 
She said that Mrs Woollard has been asked to provide 
proof of her employment in the profession of nursing 
and if she did that the interventions' would not be 
necessary. In relation to that matter, Mrs Murphy said 
that she would wish to adjourn to get further 
instructions. 
Statutory Provisions. 

This is a matter which comes before the President by 
way of section 66. The President, by virtue of section 7, is 
the President of the Commission and is, by virtue of 
section 8(2) a member of the Commission. Thus, the 
President albeit sitting alone exercises, by virtue of 
section 27, all the powers set out under that section. In 
particular, the President under section 66 may:— 

Permit the intervention, on such terms as it 
thinks fit, of any person who, in the opinion of the 
Commission has a sufficient interest in the 
matter. 

In other words, there is a specific procedural power to 
permit intervention by the Commission. The exercise of 
the power is applicable to section 66 matters. Section 66 
provides in its material part as follows:— 

(1) The following persons may apply to the 
President for an order or direction under this 
section— 

(a) a person who is or has been a member of 
an organisation; or 

(b) a person who has applied for and not 
been admitted to membership in an 
organisation; or 

(c) the Registrar acting on the complaint of 
or on behalf of a person referred to in 
paragraph (a) or by reason of any matter 
arising from the discharge of his duties 
under this Act. 

In addition, under section 27(1 )(b) the Commission 
may, in relation to any matter before it, generally give all 
such directions and do all such things as are necessary 
or expedient for the expeditious and just hearing and 
determination of the matter. 

By virtue of section 66(2), it is provided:— 
On an application made pursuant to this section, 

the President may make such order or give such 
directions relating to the rules of the organisation, 
their observance or non-observance or the manner 
of their observance, either generally or in the 
particular case, as he considers to be appropriate 
and without limiting the generality of the foregoing' 
may:— 

(a) ... 
(b) ... 
(c) ... 
(ca)... 
(d) declare the true interpretation of any 

rule; 
In addition, by virtue of section 66(4), it is 

provided:— 
Any person to whom an order or direction given 

or made under this section applies shall comply 
with that order or direction whether or not it is 
contrary to or inconsistent with any rule of the 
organisation concerned. 

Principles Pertaining to Permitting Intervention. 
Intervention in the State sphere has been considered 

in a number of cases, and, in particular, by the 
Commission in Court Session in Collie District 
Deputies Union of Workers and Coal Miners Industrial 
Union of Workers of Western Australia; Griffin Coal 
Mining Co Ltd and Western Collieries Ltd 68 WAIG 
1708. 

The unanimous decision of the Commission in Court 
Session in that matter was that an intervener is not a 
party for the purposes of the Western Australian Coal 
Industry Tribunal Act. That was not the question raised 
in this matter before me. Illustrations of determinations 
of applications to intervene appear in SGIC v. CSA 67 
WAlG 113. But the most helpful dissertation principles 
relating to permitting intervention, appears in the 
judgment of the High Court in Re Ludeke and Others; 
ex pane Customs Officers Association of Australia 4th 
Division 13 IR 93. The matter before the High Court in 
that case, was an application by the Customs Officers 
Association of Australia 4th Division to make absolute 
an order nisi for a prerogative writ, as a step in a 
demarcation dispute between that union and the 
Administrative and Clerical Officers Association and 
Australian Government Employment. Both unions 
claimed to be entitled to represent officers employed by 
the Australian Customs Service and, in fact, the 
Administrative and Clerical Officers Association's 
(hereinafter called "ACOA") application came before 
Ludeke J. sitting in the Australian Conciliation and 
Arbitration Commission. He granted the applicant 
leave to intervene in the proceedings and the matter was 
adjourned. Ludeke J. eventually ordered that leave be 
granted to ACOA officers to intervene in the matter, 
subject to the limitation that it should not be open to it to 
raise in those proceedings the question of the 
constitutional capacity of the Administrative and 
Clerical Officers Association to cover customs officers 
and assistant customs officers because he had already 
decided that matter adversely in another matter. 

However, of more interest are the principles. 
I quote, at some length, what Gibbs C.J. said (13 IR 86 

at pages 88-89):— 
The critical question is whether the prosecutor 

will be denied natural justice if it is allowed to 
intervene in ACOA's application only to the 
limited extent allowed by Ludeke J. It may be said 
immediately that it is clear that notwithstanding 
the wide discretion in matters of procedure given to 
the Commission by section 40(1) of the Act, the 
Commission is bound to observe the rules of 
natural justice: R. v. Commonwealth Conciliation 
and Arbitration Commission; ex pane Angliss 
Group (1969) 122 CLR 546 at 552; R v. Moore; ex 
pane Victoria (1977) 140 CLR 92 at 101-102; R. v. 
Isaac; ex pane State Electricity Commission (Vic.) 
(1978) 140 CLR 615 at 620. That means that a 
person whose rights will be directly affected by an 
order made by the Commission must be given a full 
and fair opportunity to be heard before the order is 
made. That requirement will not necessarily be 
satisfied if the Commission relies only on the fact 
that the period concerned has been heard on the 
same question by the same member of the 
Commission on a previous occasion. In general, 
the rules of natural justice are not satisfied unless 
the opportunity to be heard is afforded in the 
proceeding in question, although the fact that there 
had been an earlier hearing would be relevant to 
determining what constituted a full opportunity to 
be heard. However, natural justice does not require 
that everyone who may suffer some detriment as an 
indirect result of an order of the Commission is 
entitled to be heard before the order is made. 
Orders made by the Commission may affect many 
members of the community who are not parties to 
the proceedings in question but that does not mean 
that any member of the community who will be 
indirectly affected by an order of the Commission 
has a right to be heard in those proceedings. 
It has been held that a person who is not a party to 
a dispute, but who may nevertheless be affected. 
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indirectly and consequentially, by an order made 
in settlement of the dispute is not entitled to be 
heard before the matter is determined: R. v. Moore; 
ex pane Victoria; R. v. Isaac; ex pane State 
Electricity Commission (Vic.) (op. cit). Those were 
cases where the person affected sought to be heard 
as a party; the reasoning on those judgments 
supports the view that rules of natural justice do not 
require the Commission to allow a person who is 
not a party to the proceedings in question and 
whose rights will not be directly affected by them to 
be heard in those proceedings, and therefore do not 
require the Commission to grant such person leave 
to intervene. The Commission has power — which, 
like other powers to which references have already 
been made, allows it a wide discretion — to allow 
any person or organisation to intervene in any 
matter, provided that the Commission is of the 
opinion that it is desirable that the person or 
organisation be heard: section 36(2) of the Act. The 
provisions of that subsection reinforce the view 
that a person whose rights are not directly affected 
by a proceeding is not entitled to intervene in the 
proceedings, although in many cases 
considerations of fairness may incline the 
Commission to allow someone who is likely to be 
indirectly affected by the outcome of the 
proceedings to intervene in them (my 
underlining). 

Mason J. at page 90 in adverting to the practice of 
allowing intervention in constitutional matters referred 
to section 36(2) of the then Conciliation and Arbitration 
Act 1904 which provided a power to grant leave to 
intervene which "shall not be exercised except in a case 
where the Commission is of the opinion that it is 
desirable that a person or organisation should be 
heard". 

His Honour quoted from Dixon J. in Australian 
Railways Union v. Victorian Railways Commissioners 
(1930) 44 CLR 319, the principle according to which 
intervention is allowed in constitutional cases at page 
SSL- 

Normally parties, and parties alone, appear in 
litigation. But, by a very special practice, the 
intervention of the States and the Commonwealth 
as persons interested has been permitted by the 
discretion of the Court in matters which arise 
under the Constitution. The discretion to permit 
appearances by counsel is a very wide one; but I 
think we would be wise to exercise it by allowing 
only those to be heard who wish to maintain some 
particular right, power or immunity in which they 
are concerned, and not merely to intervene to 
contend for what they consider to be a desirable 
state of the general law under the Constitution 
without regard to the diminution or enlargement of 
the powers which as States or as Commonwealth 
they may exercise. 

His Honour at page 90 of Drinkwater's Case 
said:— 

No doubt the Commission in exercising its 
discretion in accordance with section 32(2) will 
pursue a somewhat similar approach, making due 
allowance for the circumstance that it is a Tribunal, 
not a Court, and that the nature of the 
determination which it is called upon to make in 
the sphere of industrial relations will require some 
reaffirmation of what is a relevant or necessary 
interest for the purposes of intervention. An 
interest which in its nature is inadequate to support 
intervention in legal proceedings in a Court may be 
sufficient to support intervention in a matter of 
industrial arbitration before the Commission. 

His Honour went on to say at page 92:— 
The question whether the conditions of 

eligibility under ACOA's constitution extended to 
the work of customs officers and assistant customs 
officers was not one the outcome of which directly 
affected any legal right, liability, power or 
immunity of the prosecutor. On the other hand, if 
the prosecutor had relevant coverage under its 
eligibility rule, then it had real and substantial 
practical interest in the determination of the scope 
of ACOA's eligibility rule. 

He referred to R. v. Holmes; ex pane Public Service 
Association (NSW) (1977) 140 CLR 63 at 78 where it was 
held that in circumstances where the applicant for 
intervention had coverage, that there was then a 
substantial interest sufficient to support an application 
for prohibition. His Honour said that "if an 
organisation has a substantial interest sufficient to 
sustain an application in this Court for prohibition, 
then, generally speaking, it is desirable that the 
Commission should recognise that interest, subject to 
discretionary considerations as a basis for 
intervention". However, he said the prosecutor's 
interest in this matter was much more tenuous, it lacked 
coverage. It was regurgitating a question already 
decided against it. At page 93 His Honour said:— 

... the principle object of intervention is to ensure 
that all interested parties will participate in a single 
resolution of a controversy instead of being 
relegated to a resolution of the controversy in 
several proceedings. 

It is the attainment of this object that justifies 
intrusion into the litigant's right or interest in pursuing 
his proceedings as he chooses to constitute them. In 
exercising his discretion, Ludeke J. was quite entitled to 
conclude that unconditional intervention by the 
prosecutor would lead to delay in the outcome of the 
proceedings by ACOA for an award in settlement of an 
industrial dispute and undesirable duplication of an 
argument which had already been determined. At page 
94, Brennan J. said:— 

There can be no universal criterion by which to 
determine whether a repository of a statutory 
power is bound to hear a person who is not directly 
involved in its proceedings before making an order 
that indirectly affects that person's interests [see 
deSmith, Judicial Review of Administrative Action 
(4th edition) (1980) page 196]. 

Regard must be had to all the circumstances of 
the case, including the language of the statute, the 
nature of the power and of the body in which the 
power is reposed, the nature of the proceedings, the 
procedural rules that govern the proceedings 
(especially any provision for intervention by a 
person not directly involved in them), the interests 
which are likely to be affected, directly or 
indirectly, by the exercise of the power and the 
stage the proceedings have reached when the 
repository of the power learns of those interests. 
Generally speaking, a decision that will affect 
adversely a person's legal rights or his proprietry or 
financial interests or his reputation ought not to be 
taken without first giving him an opportunity to be 
heard provided such an opportunity can be 
reasonably given [FAI Insurances Ltd v. Winneke 
(1982) 151 CLR 342 at 411-412], even if that person 
is not directly involved in the proceedings which 
lead to the making of the decision [see R. v. Town 
and Country Planning Commissioner; ex pane 
Scott (1970) Tas. SR 154 at 182-187; 24 LGR 108 at 
137-141], but that is not an absolute rule. 

His Honour held that the discretion was properly 
exercised in this instance, where the prosecutor's 
interest could be affected only indirectly by the making 
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of an award in proceedings contested between the 
ACOA and the employing authority. Deane J. held at 
page 96 that the prosecutor's claim of "interest" in the 
proceedings was merely that any award made might 
indirectly affect the conditions of employment of its 
own members, and, by way of converse reaction to the 
entitlement attaching to membership of the ACOA and 
the scope of the ACOA's eligibility rule, the identity and 
numbers of its own members and the likelihood of 
success of any application by it to the Commission to 
amend its own eligibility rule. 

Conclusions. 
The question in this matter is not qualified by 

whether, in the opinion of the Commission, it is 
"desirable that a person or organisation should be 
heard", but. pursuant to section 27(1 )(k) the "person" 
seeking to intervene has, in the opinion of the 
Commission, a sufficient interest. The discretion is a 
wide one. A "person" includes a public body, company, 
or association or body of persons, corporate or 
incorporate (see section 5 Interpretation Act 1984). 

By virtue of section 60 of the Act, an organisation 
upon registration is a body corporate. Thus, State 
Unions are when registered "persons" within section 
27(l)(k) of the Act. 

By virtue of the Federal Industrial Rel ations Act 1988. 
section 192, an organisation as defined by section 4 is a 
body corporate. Thus, it would, as defined, be a person 
within section 27(l)(k). 

In deciding whether to exercise my discretion under 
section 27( 1 )(k) a number of matters must be considered 
under the section, and by application of the authorities 
to which I adverted above:— 

(1) That the applicants, for leave to intervene, 
have a sufficient interest. That is the primary 
question. 

(2) It would be doubtful that a person not 
directly affected would have sufficient interest, but 
such a person would not as an absolute rule, have 
insufficient interest. 

(3) As Mr Gethin submitted, section 66 is 
directed to the resolution of internal problems 
arising under the rules of an organisation [see for 
example section 66(1) which limits the classes of 
applicants]. 

(4) The principal object of intervention is to 
ensure that all interested parties will participate in 
a single resolution of a controversy, instead of 
being relegated to a resolution of the controversy in 
several proceedings. 

(5) There are no unusual criteria to enable me to 
make this decision. 

(6) Generally speaking, a decision that will 
affect adversely a person's legal or property rights 
or interests would constitute sufficient interest, but 
that is not an absolute rule. 

(7) That in this case, the hearing was almost 
concluded before there was any application to 
intervene. 

(8) In hearing proceedings the Commission is 
bound to observe the rules of procedural fairness 
which are commonly referred to as the principles 
of natural justice [see R. v. Commonwealth 
Conciliation and Arbitration Commission; ex 
pane Angliss Group (1969) 122 CLR 546]. 

Those rules will ordinarily require the Commission 
to give the parties and give others who will be directly 
affected by its orders, and who have a sufficient interest, 
an adequate opportunity of being heard. They do not 
require the Commission to ignore the nature of 
proceedings, inter panes, and to extend an opportunity 
of being heard to every person, who, while not being a 
party, claims merely to have an indirect interest in the 
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proceedings, in the sense that he is likely to be directly or 
indirectly advantaged by an order or award which the 
Commission may make. 

I now turn to the question as to how I should exercise 
my discretion in the light of the above observations and 
authorities insofar as they can assist me in the 
application of my discretion under section 27(l)(k) of 
the Act. 

In relation to ANF, because of their relationship with 
RANF they do not have sufficient interest within the 
meaning of the section. 

They are a different body. Their interest is only that a 
decision of this Commission would be highly likely to 
impact federally. 

That may be so. but it is not a sufficient interest in this 
matter, having regard to the restricted nature of section 
66 applications. If Mrs Murphy is still restricted by her 
Council from active participation, I would review and 
vary that decision and might well allow intervention 
because of the relationship between State and Federal 
bodies under section 71, and because the effect of any 
decision would infringe more directly without any 
union representing nurses being heard. 

In relation to UACA and FAUSA, these also are 
Federal bodies who have an indirect interest in these 
proceedings and the ramifications of any interpretation 
by me of the respondent organisation's eligibility rule; 
however their interest is indirect and more remote. 

The matter can still be determined as regards their 
interests in another jurisdiction, without any decision 
of mine necessarily influencing such a decision. 

I note, in particular, that no Federal Unions sought 
leave to intervene in the proceedings in Re New South 
Wales Nurses Association 25 IR 130, as a matter of 
interest where similar questions in the direct context of 
eligibility arose. 

Ms Evans also sought leave to intervene on behalf of 
UACA (WA) which is a registered organisation, I was 
informed, under the Act. Its membership rules clearly 
cover all persons employed in academic classifications 
at Curtin University of Technology and incidentally the 
WACAE, I was told. 

I must bear it in mind that whilst I am called upon to 
give an interpretation of the rules in and having regard 
to a particular case, it may have wider implications, 
more directly for a state organisation whose rules their 
interpretation and/or their alterations are subject to the 
jurisdiction of this Commission, and which is more 
likely to suffer benefit or detriment by any decision of 
this Commission. I am therefore of opinion in this case 
only, that there is sufficient interest in terms of the 
section for that body to be permitted to intervene. As to 
whether that intervention should be limited to making 
submissions only, I will hear argument. 

I order accordingly. 

Order accordingly. 
Appearances: Mr J. Gairns as applicant on her own 

behalf. 
Mrs Murphy on behalf of the respondent. 

Mr P. Gethin (of Counsel) on behalf of Mrs J. 
Woollard as intervener. 

Ms K. Evans on behalf of the Union of Australian 
College Academics (WA), the Federated Australian 
University Staff Association and the Union of 
Australian College Academics. 

Ms M. Beaumont on behalf of the Australian 
Nursing Federation. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

J. Gairns and P. Dempsey 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 436 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

2nd day of May 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 13th day of April 1989 and having heard Mrs .1. 
Gairns as applicant on her own behalf, Mrs P. Murphy 
on behalf of the respondent, Mr P. Gethin (of Counsel) 
on behalf of Mrs J. Woollard as intervenes Ms K. Evans 
on behalf of the Union of Australian College 
Academics (WA), the Federated Australian University 
Staff Association and the Union of Australian College 
Academics and Ms M. Beaumont on behalf of the 
Australian Nursing Federation, and having heard an 
application from Ms M. Beaumont on behalf of the 
Australian Nursing Federation to intervene in the 
matter and an application from Ms K. Evans on behalf 
of the Union of Australian College Academics (WA), 
the Federated Australian University Staff Association 
and the Union of Australian College Academics to also 
intervene in the matter, and having reserved judgment 
on the matter and judgment being delivered on the 2nd 
day of May 1989, wherein 1 dismissed Ms Beaumont's 
application and part of Mrs Evans' application and 
gave reasons therefor, it is this day, the 2nd day of May 
1989 ordered that:— 

(1) The application to intervene by Ms M. 
Beaumont for the Australian Nursing Federation 
be dismissed, with liberty to apply further if 
circumstances alter, in accordance with my 
reasons herein. 

(2) The application to intervene by Ms K. Evans 
on behalf of the Federated Australian University 
Staff Association and the Union of Australian 
College Academics be dismissed. 

(3) The application to intervene by Ms K. Evans 
on behalf of the Union of Australian College 
Academics (WA) be granted, and that body be 
permitted to intervene, subject to any conditions 
which might be later imposed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown 
and 

President, State School Teachers Union 
of WA (Inc) and Others. 

No. 297 of 1989. 
BEFORE THE PRESIDENT. 

PJ. SHARKEY Esq. 
1st day of May 1989. 

Section 66 application — applicant sought to withdraw 
application during proceedings — no objection 
from respondent — application dismissed 
pursuant to section 27(l)(a)(iv). 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mr 
Thomas James Brown, who appeared in person, 
pursuant to section 66 of the Industrial Relations Act 
1979 (as amended) (hereinafter called "the Act") 
naming as respondent the State School Teachers Union 
of WA (Inc) (hereinafter called "the union"). 

The respondent in the matter had originally been the 
President of the union, namely Mr Jeffrey Bateman. 
The applicant had however on 3 March 1989 made an 
application to join as respondents to the matter, the 
union and members of the Executive of the union. This 
application I granted and in an order dated 3 March 
1989 the union and its Executive were joined as 
respondents. 

At all material times it was conceded that Mr Brown 
was a financial member of the union which itself at all 
material times was an organisation, as defined in 
section 7 of the Act. 

The application in this matter was on the grounds 
that the union had entered into an undertaking with the 
Office of TAFE (Exhibit 3 in these proceedings) which 
was in breach of the spirit and letter of the constitution 
of the union. 

Mr Brown in his application stated that the grounds 
on which the application was made were:— 

(1) deliberate non-compliance with the intent 
and meaning of rule 25(g) 

(2) acting ultra vires 
(3) rule 27(b)(x). 

Mr Brown in his application asked for "an order 
under section 66 compelling compliance with union 
rules". During the course of the hearing it became 
apparent that the applicant sought an order which 
declared that the undertaking document was invalid as 
it had been entered into without consultation with the 
TAFE committee of the union. This was of course 
denied by the respondents and the application 
rigorously opposed. 

On 8 May 1989, Mr Brown, in the course of proceed- 
ings, gave notice that he did not wish to proceed further 
with the matter as the union had withdrawn from the 
undertaking, complained about by him. 

After some submissions, Ms Tan submitted that the 
application should therefore be dismissed as the 
applicant no longer wished to proceed. Mr Brown 
submitted that although he would prefer that the matter 
be adjourned sine die he had no strenuous objections to 
the matter being dismissed in accordance with section 
27(l)(a)(iv). Various submissions were made in respect 
of those positions. 
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Section 27(l)(a)(iv) reads:— 
(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter before 
it — 

(a) at any stage of the proceedings dismiss 
the matter or any part thereof or refrain 
from further hearing or determining the 
matter or part if it is satisfied — 

(iv) that for any other reason the 
matter or part should be dismissed 
or the hearing thereof discon- 
tinued, as the case may be; 

In the end I dismissed this application pursuant to 
section 27(l)(a)(iv), exercising my discretion under 
section 27.1 did so because:— 

(1) The parties had agreed to end the 
proceedings. 

(2) The main basis of contention seemed to have 
been removed. 

(3) Within the objects of the Act, settlement of 
disputes on an intra union basis (to which 
section 66 relates) are desirable are to be 
encouraged. 

The dismissal was therefore a proper recognition of 
the essence of the settlement which the parties had 
prudently reached. 

I should add that if settlements cannot be reached in 
matters to which section 66 applies, then of course the 
President's jurisdiction exists directly and specifically 
to determine matters. 

Appearances: Mr T.J. Brown on his own behalf as 
applicant. 

Ms C. Tan (of Counsel) for the respondents. 
Mr P. Quinn on his own behalf as respondent. 
Mr K,M. Farrell on his own behalf as respondent. 
Mrs B.A. Dornan on her own behalf as respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown 
and 

President, State School Teachers Union 
of WA (Inc) and Others. 

No. 297 of 1989. 
BEFORE THE PRESIDENT, 

P J. SHARKEY Esq. 
1st day of May 1989. 

Order. 
THIS matter having come on for hearing before the 
President on the 3rd day of March 1989 and having 
heard MrT. Brown as applicant on his own behalf, Mrs 
B. Dornan as respondent on her own behalf, Mr K.M. 
Farrell as respondent on his own behalf, Mr P. Quinn as 
respondent on his own behalf and Ms C. Tan (of 
Counsel) on behalf of the President of the State School 
Teachers Union of WA (Inc) and Others as respondents 
and having heard from the applicant that he did not 
wish to proceed any further with the application, and 
having passed judgment on the matter on the 8th day of 
May 1989, wherein I dismissed the appeal pursuant to 
section 27(l)(a)(iv) of the Industrial Relations Act 1979 
as amended, it is this day the 8th day of May 1989 
ordered that the application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

B.A. Dornan and EJ. Harken 
and 

State School Teachers Union of WA (Inc). 
No. 668 of 1989. 

BEFORE THE PRESIDENT, 
P.J. SHARKEY Esq. 

24th day of July 1989. 

Application under section 66 — applicants members of 
respondent union's Executive — applicants part of 
minority faction on Executive — applicants asked 
to leave Executive meeting — applicants claim to 
have left meeting 'voluntarily' rather than be 
expelled by a vote — report represented while 
applicants absent from meeting — motion relating 
to report passed while applicants absent — 
applicants invited back to meeting after motion 
passed — presence of applicants would not have 
altered outcome — motion not unlawful —- 
application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by 
Beverley Anne Dornan and Edward John Harken who 
were, at all material times, members of the State School 
Teachers Union of WA (Inc) (hereinafter referred to as 
"the union"). The respondent to the application was 
that union and the application was brought under 
section 66 of the Industrial Relations Act 1979 (as 
amended) ("the Act"). 1 

The applicants sought an order or orders under 
section 66 of the Act to require compliance by the 
respondent with the rules of the union. 

In a schedule to the application (which was amended 
by leave), the following particulars were provided and 
the following orders sought:— 

The applicants seek an order/s from the 
President of the Commission on the grounds that 
the actions of the President of the State School 
Teachers Union, Mr J. Bateman and the Union 
Executive as described below was: 

(1) 'tyrannical or oppressive' and/or 
(2) 'inconsistent with the democratic control 

of the organisation by its members' 
(section 66 Industrial Relations Act 
1979). 

Particulars. 
(1) That the President of the SSTUWA, Mr J. 

Bateman. breached the Rules of the 
SSTUWA (32u) Standing Orders: 18(a) 
Powers of Executive (in particular) by 
unlawfully excluding Executive 
members, Mrs B. Dornan and Mr E. 
Harken. from part of the Executive 
meeting held on the 5th day of May 1989; 
and/or 

(2) That notwithstanding the decision of the 
President of the Commission with respect 
to the above matter, that the Union 
President be required to advise the Union 
membership via circular — the contents 
of which is to be either specified or 
approved by the President of the 
Commission — of the improper motive, if 
the President should so rule, of the 
Executive deliberations which 
culminated in the distribution of the 
Brown v. SSTUWA circular letter. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Please Note: The Applicants request that this 
matter be decided as a matter of urgency so that 
events do not overtake the seeking of the order/s 
above. Towards this end we would also seek an 
interim order that 'until this matter is decided that 
no actions stemming from such decisions as 
referred to elsewhere in this application be 
permitted'. 

It was accepted in this matter that the respondent 
union was an organisation (as defined in section 7) 
registered under the Act. 

In addition, it was accepted that the applicants were 
members of the organisation within the meaning of 
section 66. An organisation is defined under section 7 to 
mean "an organisation that is registered under Division 
4 of Part 11". 

Section 66(1) provides that certain prescribed classes 
of persons, including persons who are members of an 
organisation as defined may apply to the President for 
an order or direction under the section. 

By section 66(2) the following is provided:— 
On an application made pursuant to this section, 

the President may make such order or give such 
directions relating to the rules of the organization, 
their observance or non-observance or the manner 
of their observance, either generally or in the 
particular case, as he considers to be appropriate 
and without limiting the generality of the foregoing 
may — 

(a) disallow any rule which, in the opinion of 
the President — 

(i) ... 
(ii) ... 
(iii) . . . 
(iv) ... 
(v) ... 

(b) ... 
(c) ... 
(ca) ... 
(d) declare the true interpretation of any 

rule; 
(e) ... 

In addition, by section 66(4) it is provided that:— 
Any person to whom an order or direction given 

or made under this section applies shall comply 
with that order or direction whether or not it is 
contrary to or inconsistent with any rule of the 
organization concerned. 

Thus directions may be given under section 66(2) 
relating to the rules of the organisation etc. 

Rules.- 
Some apposite rules of the union (see Exhibit 1) were 

the following:— 
18 (a) Subject to subrule (b) of this rule the 

Executive shall control the affairs of the 
Union in accordance with this 
Constitution. 

(b) ... 
18 (d) Between meetings of the Conference, the 

management of the Union shall be vested 
in the Executive which shall have all the 
powers necessary to administer the 
Union including the authority to transfer 
funds from one Union account to 
another. No power to impose a levy, or 
determine entrance fees and subscrip- 
tions [excepting as provided in rule 5(iv)], 
or expressly reserved for itself by Confer- 
ence, shall be exercised by the 
Executive. 

19 (a) (i) Subject to the provisions of subrules 
(b) and (c) of this Rule, the Executive 
shall consist of the President of the 
Union, the Immediate Past Presi- 
dent, two Vice-Presidents, the 
Teachers' Representative and the 
Teachers' Deputy Representative on 
the Government School Teachers' 
Tribunal as ex officio members and 
additional members elected by 
Conference to establish an executive 
of 19 members. The Immediate Past 
President shall only occupy the ex 
officio position of Executive during 
the first term of office of his/her 
successor. 

(g) Should a member of Executive be an 
applicant for a position on the staff of the 
Union, that member of Executive shall 
not have the right to vote at any election or 
meeting held for the purpose of selecting 
such employee. 

21 (a) (i) The President shall be a full-time 
paid officer of the Union, shall be the 
presiding officer of the Union and 
shall also be a member, ex officio, of 
all committees appointed by the 
Executive. He/she, together with the 
Executive, shall be responsible for 
the well-being of the affairs of the 
Union. In the absence of the Presi- 
dent his/her duties shall be per- 
formed by the Senior Vice-Presi- 
dent. In the simultaneous absence of 
the President, the Senior Vice- 
President and the Vice-President, 
Executive may appoint a member to 
carry out the duties of the 
President. 

(ii) Should it be the wish of the Presi- 
dent and Executive members present 
to appoint a person other than the 
President to chair the meeting, this 
shall be achieved by a simple voting 
majority. 

Rule 32 refers to Standing Orders and provides that 
unless the meeting decides otherwise, the following 
rules of debate shall be observed:— 

(a) ... 
(u) A member is guilty of a breach of order when a 

majority vote of members declares that he/she 
has: used objectionable words and has refused 
to withdraw them or satisfactorily apologise 
for them; used offensive words in reference to 
another member; wilfully disturbed the 
orderly conduct of the meeting; disobeyed a 
lawful order from the Chair. Should any 
member be declared guilty of a breach of order 
the remaining members may, by majority vote, 
censure that member or suspend him/her 
from the remainder of the meeting or part 
thereof. 

(v) The Chairperson may adjourn any meeting. 
In such cases the remaining members may 
elect another Chairperson by majority vote 
and commence a new meeting. 

(w) The Chairperson shall decide all points of 
order but any member may move that such 
ruling be disagreed with. Should such a 
motion be moved the Chairperson shall leave 
the Chair unless he/she consents to remain on 
the expressed wish of the majority of members 
present and voting. The only speakers to such 
a motion shall be the Mover of dissent and the 
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Chairperson whose ruling has been disagreed 
with. There shall be no right of reply. When the 
motion has been decided, withdrawn or 
referred, the Chairperson whose ruling was 
disputed, may resume the Chair. Effect shall 
be given to any decision reached on the point 
of order by a majority of the meeting, 

(x) These Standing Orders may be suspended at 
any time by a majority vote of members 
present. 

(y) By majority vote Conference may decide to go 
into Committee. These Standing Orders shall 
remain in force unless a majority of members 
decides to suspend them but no press record of 
the proceedings shall be made until 
Conference resumes its open sitting, 

(z) A decision of the meeting may be re- 
considered on the vote of a two-thirds majority 
of the members present and voting. 

These Standing Orders shalll apply to meetings 
of both Executive and Conference. 

These matters turned around events which occurred 
at a meeting of the Executive of the respondent union 
on 5 May 1989 which commenced prior to lunch on that 
day and ended afterwards. 

I heard evidence from a number of persons who 
attended the meeting. 
Background to the Matter. 

There was an application under section 66 before me 
which was dismissed by consent on 8 May 1989 after 
hearings which had lasted to that time for several days. 
That was an application by Mr Thomas James Brown 
against the President and various members of 
Executive of the union ("the Brown Case"). It was 
common ground before me in this application that one 
set of respondents in that matter had been represented 
by Messrs Dwyer Durack, Barristers and Solicitors, and 
one set of respondent members of the Executive, 
namely Mr Peter Quinn. Mr Matthew Farrell and Mrs 
Beverley Doman represented themselves, as did the 
applicant Mr Thomas Brown who was not a member of 
the Executive. Mr Harken was not a party to that 
application, but was called as a witness by Mr Brown. 

That application by Mr Brown, it was also common 
ground, was one which, inter alia, sought to have 
declared invalid and ultra vires the rules, an undertaking 
or agreement so called between the Executive of the 
Division of Technical and Further Education and the 
union ("the undertaking"). 

It was common ground that there was some 
dissension between those members of the respondent 
union who were teachers in the Technical and Further 
Education Division, or at least some of them, and the 
Executive of the union. That is the background to the 
matter. 

In addition, the evidence was clear that within the 
Executive of the respondent union there was, at the 
material time, a faction of which the President, Mr 
Jeffrey Bateman was said to be the leader, which was a 
majority faction on the Executive, and a minority 
faction. Members of that minority faction included the 

• applicants in this matter, as well as Mr Quinn and Mr 
Farrell. In addition, there appeared to be at least one 
member of Executive who was neutral, namely Mr 
Lindbergh, who gave evidence in this matter. On 5 May 
1989 item 328 on the agenda for the meeting of the 
Executive was a Report on Industrial Commission 
Application (Background — Blue Files). I should add 
that the blue files were apparently files containing 
documents to be referred to in the meeting in which are 
placed there during reading time of 30 minutes before 
the meeting for perusal by members. 

Germane to the application also is Exhibit 3, a letter 
of 24 April 1989, a copy of which was before me and bore 
no signature, but which bore the name of Mr J.R. 
Bateman as President, headed "Brown Rejects the 
Resolution". The letter asserted that the senior officers 
of the union had proposed that the matter be settled by 
Mr Brown withdrawing the application and agreeing 
not to make another application (amongst other 
proposals) and the union agreeing to amend the 
undertaking in paragraph 2.14 in certain aspects. 

There had been a previous meeting of 17 March 1989 
of the Executive, in which those members who were 
separately represented in the Brown Case and whom it 
was alleged had interests coincidental to that of Mr 
Brown, voluntarily withdrew. Those persons were Mrs 
Doman, Mr Quinn and Mr Farrell. At that meeting, Ms 
J. Hutchinson the Senior Vice-President was in the 
Chair. 

At the meeting of 5 May 1989, item 328 came up for 
discussion and I heard evidence from a number of 
witnesses of the events. All witnesses were members of 
the Executive present at that meeting, some called by 
the applicants and some by the respondent. On the one 
hand, it was said that against the background of a 
hostile atmosphere Mr Bateman requested Mrs 
Dornan and Mr Harken to leave, and they did so 
questioning and with some reluctance. On the other 
hand, it was said in evidence that they withdrew jovially 
and willingly, knowing why they withdrew. There was 
then a discussion about the matter, with Mr Bateman 
reporting various matters being suggested etc. As a 
result of the discussion which lasted about 20 minutes, 
Ms Hutchinson proposed two resolutions, one of which 
was that which was expressed as follows:— 

That the General Secretary prepare a report that 
gives a breakdown of the cost to the SSTUWAof the 
Brown Case against the Union, currently being 
heard in the State Industrial Commission and that 
this information be circulated to all members. 
("The resolution".) 

The other motion was that Mr Bateman's report (an 
oral one) be received. 

What was discussed whilst these people were out of 
the room was the role of TAPE members in the matter; 
whether TAPE members ought to be asked to resign 
from the union, the existence of a rival Federal body to 
the Federal body with which the respondent union was 
affiliated, and the former's possible role in these 
matters. There was some hostility at the amount of 
expense being involved etc. According to a number of 
witnesses the resolution grew out of that discussion. The 
resolution was then passed with few dissentients and it 

. is quite clear that even if Mrs Dornan and Mr Harken 
had been present, then the motion would not have been 
defeated. The fact of the matter also is that they were not, 
whether by design or accident recalled to the meeting 
room before the motion was passed. There was evidence 
given that there was no formal ruling that they leave, 
that there was no dissent by them in formal terms 
against the Chair, even if it were a ruling, there was 

' evidence on the other hand that there would have been 
no point in refusing to leave because they would have 
then been formally excluded, because they did not have 
the numbers. Againstthat, it was said that rule 32(u) had 
never been used. There was also disagreement in 
evidence as to whether at that stage the matter was really 
confidential (as alleged) to those persons who were 
being represented by Messrs Dwyer Durack in the 
Brown Case, because it was well known that Mr Brown 
was not proceeding further, so it was said. On the other 
hand, it was asserted that nobody knew whether he was 
proceeding further or not and in fact that some 
Executive members did not know until 8 May 1989 
when they arrived at Court that Mr Brown would not be 
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proceeding further with his application. This was all 
said against the background of the decision of the union 
through the Emergency Committee of the union just 
prior to 5 May 1989 to withdraw from "the 
undertaking". 

In any event in a document dated 8 May 1989. 
following the resolution, and addressed to ".All Union 
Members" and headed "Re: Application in Industrial 
Commission — MrT. Brown (TAPE Member)", advice 
was provided to all members of the cost of the 
proceedings involving Mr Brown in accordance with 
the resolution which 1 have quoted above. That is 
Exhibit 4. 
Principles. 

(1) I wish to make some observations about a 
number of principles relating to meetings:— 

(a) The primary object of the Chairperson of a 
meeting is to preserve order. 

(b) The next obligation is to ensure that the sense 
of the meeting is properly ascertained. 

(c) In all respects the Chairperson must be 
without bias. 

(d) He/she must follow the rules of natural justice 
as well as the rules of his/her organisation. 

(e) He/she must comply with any statutory or 
common law requirements. 

(!) The Chairperson may be accountable before a 
Court for the way he/she has conducted the 
meeting (see Horsley's Meetings — Procedure 
Law and Practice at page 153). 

(g) The Chairperson has conferred upon him/her 
powers to enable him/her to perform his/her 
duties, e.g. the power to adjourn the meeting, 
the power to have a troublemaker evicted, and 
the power to make decisions as to the 
meetings* procedures. 

(h) As well as any statutory requirements which 
apply, the Courts have also established a 
number of important concepts which can 
affect the lawfulness of a meeting, including 
breach of peace, trespass, natural justice, and 
unlawful meeting (actually an unlawful 
assembly) and bias. 

(2) I turn to the concept of natural justice which 
includes bias — if a disqualified person takes part in a 
decision it is a nullity and void [see Metropolitan 
Properties Co (FGC) Ltd v. Lannon and Others (1968) 3 
All ER 304], 

(3) However, that was a case of a man sitting in a 
judicial capacity as Chairperson of a Rent Assessment 
Committee. However, the golden rule is that the will of 
the majority prevails. A disinterested quorum, 
paragraph 2106 Halsbury Laws of England fourth 
edition, is essential. 

(4) In general, unless rules state otherwise, every 
person present at a meeting and entitled to be present 
has a right to speak at that meeting, that right being 
restricted to compliance with the recognised rules of 
debate, rules of the organisation and the over-riding 
authority of the Chairperson. 

(5) The function of meetings generally speaking is to 
arrive at and make decisions. These decisions are 
expressed in the form of resolutions. 

(6) In the case of meetings of committees, the 
common law rule is that all members of the committee 
need to be present if no quorumis specified in the rules 
or when the committee is appointed. In this case, as I 
find, there was a prescribed quorum which was present 
at the material time. The presence of a quorum at a 
meeting means a quorum competent to transact and 
vote upon the business before the meeting. It is trite to 
say that if some of those present are disqualified from 

voting and there is not otherwise a quorum, no business 
can be validly done [see Steuart v. Oliver and Others 
(No. 2) (1971) 18 FLR 83], 

(7) The Chairperson of a meeting of a particular 
body is bound by the rules of that body and cannot 
refuse to put motions which are in order under those 
rules. It is his/her duty to put these motions in order to 
ascertain the sense of the meeting. He/she should not 
rule out of order a motion which is within the 
competence of the meeting when all the conditions 
incidental to the submission of the matter to the 
meeting have been observed. 

(8) A majority (by its ability acting on combination 
to pass a resolution through sheer weight of numbers) is 
not entitled to practise a fraud upon or abuse the rights 
of the minority. A person's vote is a right which he/she 
exercises [see Merver v. Hooper's Telegraph Works 
(1874) LR 9 App Cas 350], 

(9) The rules of a club or incorporated body (such as 
a union) must be applied in accordance with the 
principles of natural justice, unless these principles are 
excluded, in which case the Courts may consider 
whether such an exclusion accords with public policy 
[see John v. Rees (1969) 2 All ER 274 at 308], 

The application of this principle arises particularly in 
respect of the explusion of a member from membership, 
but not exclusively. 

Wishart v. Henneben-y (1962) 3 FLR 171 (FC 
Commonwealth Industrial Court) was a decision of the 
Commonwealth Industrial Court in relation to the rules 
of the Australian Builders' Labourers' Federated Union 
and the role of the President of a branch. That decision 
dealt with section 141 of the Conciliation and 
Arbitration Act 1904-1961. 

That section was one expressed in similar but not 
identical terms to section 66 and gave power to the 
Court, upon application to the Court, to make an order 
giving directions for the performance or observance of 
any of the rules of an organisation by any person who is 
under an obligation to perform or observe those 
rules. 

The rules of the organisation provided that the 
President should preside at all meetings under the 
auspices of a branch and should preserve good order so 
that business might be conducted properly. It was held 
that the authority to preside over such a meeting did not 
give dictatorial power, but merely made the 
Chairperson "first among equals". That authority 
imposed on him/her certain duties, including the duty 
of taking the chair and carrying on the meeting so that 
the business of the body in question might be disposed 
of as the meeting desired and including the duty of 
preserving order at the meeting. The preservation of 
order included not only the prevention of disorder, but 
also the conduct of the meeting in accordance with the 
rules of the body which was meeting. 

Disregard by the President of such rules was 
incompatible with his duty to keep order. As such 
meeting had control of the business, members present 
were entitled to have the business placed before the 
meeting for discussion and debate. 

Where the rules of the organisation were silent upon 
the course to be followed at a meeting, it was for the 
meeting to decide the course to be followed. 

The provisions of section 141 of the Conciliation and 
Arbitration Act 1904-1961 were said in that case to be 
sufficiently wide to enable the Court to give directions 
for the performance by a presidential officer of an 
organisation of those rules of the organisation relating 
to the conduct of meetings. 
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At page 175 of the report of the judgment in Wishart v. 
Henneberry. in a joint judgment, the Court said:— 

Where the rules of the organisation are silent, the 
branch in meeting assembled is entitled to decide 
the course to be followed. The president of the 
branch may advise and counsel the meeting but he 
has no power to direct what is to be done, deny 
discussion on what is to be done, to refuse motions 
thereon or to disregard or overrule the opinion of 
members. In this respect also the respondent has 
gone beyond the duties and exceeded the authority 
of Chairman. 

(10) I should add that the rules of that organisation, 
provided in that case, in effect, that a general meeting of 
a branch had the general control and conduct of the 
business of the branch. 

In Wishart v. Bodkin 3 FLR 464, the Commonwealth 
Industrial Court dealt with a situation where members 
of an organisation were required to produce and hand 
over their membership tickets before being admitted to 
a meeting or special meeting. 

It was held that members who refused were 
improperly excluded from the meetings, and that, 
although it had not been shown that a sufficient 
number were excluded to affect the voting of the 
meetings, an order should be made that the meetings 
were not properly constituted and that actions thereat 
be treated as void and of no effect. This also was a matter 
before the Court under section 141. At page 466 the 
Court said:— 

The effect of the wrongful exclusion of these 
individuals cannot be measured in terms of voting 
power only. If the members had been present to 
urge their side of the case, they may have swung, 
their way, some of the voters who decided with and 
similarly they may have influenced some members 
present who did not vote at all. In all the 
circumstances, the rules of the organisation were 
breached in the letter and in the spirit. 

(11) In addition to the application of the rules of 
natural justice, in cases where individual rights and 
liabilities are at issue, the Court has applied somewhat 
similar tests to the application of other rules in 
situations where the action challenged is not perhaps 
literally in breach of the rules but rather contrary to the 
general concept of a union organised on a democratic 
basis. 

This is because the objects of an organisation can 
only be carried out in accordance with its rules [see 
Short v. Wellings (1951) 72 C AR 84 per Kelly C.J., Foster 
and Kirby JJ.] [see also Scott v. Jess (1984) 3 FCR 263 at 
286-289 and Tanner v. Maynes 63 ALR 197 at 206]. 

In my opinion, it is proper and necessary for an 
organisation to communicate with its members about 
the affairs of the organisation and matters which may 
be of interest to the members. In the expenditure of the 
funds and the use of the resources of an organisation, its 
objects and powers are to be interpreted broadly so that 
any action which can fairly and reasonably be regarded 
as falling within those powers and objects will be valid. 
A power given to a person or persons by the rules of an 
organisation must be exercised in good faith and for the 
purpose for which it is given, not for some ulterior or 
extraneous purpose. 

In Wishart v. Bodkin (op. cit.) it was said:— 
In my opinion, the exclusion from that meeting 

in the above circumstances could only be justified 
if the rules of the organisation by express provision 
or necessary implementation so authorised. 
Nowhere in the rules is there the faintest scintilla of 
authority justifying such action on the part of the 
respondents, and the exclusion therefore is 
unconstitutional and unlawful. 

The above principles I apply to this matter. It would 
seem also, subject to my being persuaded otherwise on a 
future occasion, that those are the principles applicable 
to circumstances such as these. 
Conclusions. 

This was a meeting of the Executive of the union. The 
complaint is that there was a breach of the rules of the 
union. The onus of satisfying the Court that there had 
been an infringement of the rules lies upon the party 
alleging it and that onus is to be disregarded upon the 
balance of probabilities (see Tanner v. Davach 29 AILR 
38 per Troy J.). 1 should add that the onus lay on the 
applicants to establish on the balance of probabilities 
that their allegations are made out. There is power to 
deal with the matter as relating to the rules under the 
authority of Wishart v. Henneberry (op. cit). In 
addition, the matter is one which relates to the rules as 
set out in section 66, because the Executive under rule 
18(b) is required to control the affairs of the union in 
accordance with the constitution. The constitution 
includes rule 32 which prescribes the standing orders 
for a meeting. Where those standing orders are silent, 
then the meeting must decide what its procedure is. 
Indeed, those standing orders also provide that those 
rules shall be observed unless the meeting decides 
otherwise. 

Tht duties of the President under rule 21 makes him/ 
her the presiding officer of the union. He/she is charged 
together with the Executive (which means, in my 
opinion, the whole of the Executive) by the same rule, 
with the responsibility for the well-being of the affairs of 
the union. That well-being is, of course, partly affected 
or indeed affected by what occurs at meetings of the 
Executive. 

For all those reasons, there is jurisdiction under 
section 66 in the President in relation to this 
application. As I find, particularly with the assistance of 
Mr Lindbergh's evidence, he being an unchallenged 
neutral person on the Executive, but not solely based on 
his evidence, the following was the case. 

There are clearly two factions on the Executive of 
which one is a majority faction and that centres around 
the President. In addition, there is a minority faction to 
which, at least, Mr Farrell. Mr Quinn, Mrs Dornan and 
Mr Harken belong. 

There was evidence, particularly from Mr Ross Pratt, 
a Vice-President of the respondent that although 
respondents in the matters, Mrs Dornan, Mr Harken, 
Mr Farrell and Mr Quinn were in fact on Mr Brown's 
side. They represented themselves (with the exception 
of Mr Harken who was not a party) in those 
proceedings. The other members of the Executive were 
represented by Ms Tan (of Counsel) instructed by 
Messrs Dwyer Durack. 

On 17 March 1989, in a meeting of the Executive, 
when the question, of Mr Brown's application came on, 
Mrs Dornan, Mr Harken, Mr Farrell and Mr Quinn 
absented themselves while discussion took place. What 
was to occur was a discussion of what was happening in 
relation to the application by Mr Brown, including the 
question of settling it. There was a brief report by Mr 
Bateman, the President who was in the Chair and who 
had clearly, as I find, made it quite clear that they 
should leave (i.e. the applicants). 

I am satisfied, on Mr Lindbergh's evidence, that their 
leaving was not wholeheartedly their own decision. 
They did not dissent however, as they were entitled to 
do, and on the distribution of numbers among the 
factions would not have been successful in any motion 
directed to that end. However, they did not seek to 
register a dissent otherwise. It was submitted that they 
had a conflict of interest. However, it might be better 
said that they were required under the rules as members 
of the Executive to cany out their duties for the benefit 
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of the union. I am not certain whether Messrs Dwyer 
Durack were acting for the union and the other 
members of the Executive in the Brown Case, by 
resolution of the union. The situation was that Mr 
Brown was alleging in his application, broadly 
speaking, a failure to comply with the union rules and 
also that the Executive had acted ultra vires to the union 
rules. 

Thus, as a matter of bona fides and of complying with 
their duty, it was reasonable for Mrs Dornan and Mr 
Harken to leave, having regard to the fact that clearly, 
on the evidence, they were in sympathy with Mr Brown. 
Something was made of the fact that since the union 
had withdrawn from the undertaking then there was no 
need for the discussion to be confidential. However. Mr 
Brown's action was still afoot and some witnesses 
whose evidence I accept were not aware whether Mr 
Brown would continue with his application or not. After 
discussion occurred on the President's verbal report 
then on Mr Pratt's evidence, which I accept in that 
regard, Ms Hutchinson, the Senior Vice-President, 
moved that the report be received and that a letter be 
sent out in the terms of the resolution set out above. 

Mrs Dornan and Mr Harken were not invited back 
in. It was said that when people left the meeting it was 
their responsibility to effect their return. There was also 
a suggestion that since the discussion gave rise to the 
motions, that "it all happened at once", and thus, 
impliedly, it was an oversight that they were not invited 
to return. 

The nature of the motion was this. It was a motion to 
authorise advising the membership of the cost of an 
application brought by Mr Brown, an application 
which involved Mrs Dornan as a respondent, and 
which was at that time not finished. It quite patently was 
not a matter which would involve the applicants in 
discussion of a matter where their interests and the 
union did not coincide. It was a decision properly to be 
determined by all of the Executive, including Mrs 
Dornan and Mr Harken. 

It was a matter where the membership was being 
unequivocally told of the cost to the union of an 
application where Mrs Dornan and Mr Harken and all 
other members of the Executive were parties as was the 
union, but the cost also related to the representation of 
some members of the Executive. 

There was no secret about it and it was foreshadowed 
in Exhibit 3, which was available to members before the 
meeting, including Mrs Dornan and Mr Harken. It was 
asserted that the letter (Exhibit 4) of 8 May 1989 could 
have been sent out by the General Secretary in the 
normal course of events, but I would have serious 
doubts that it could have been or, at least, should have 
been without Executive consent. In addition, the 
sending of the letter involved the use of union funds and 
involved, in relation to an application by a member 
against the Executive, a description of the quantum of 
legal costs which was so termed as to perhaps be 
readable as an implied criticism of a member, Mr 
Brown. It would seem reasonable that members be 
advised of the costs. However, it was quite wrong that 
Mrs Dornan and Mr Harken were not recalled to speak 
on the motion. 

The power of the President of this Commission can 
only be exercised under section 66 by him/her giving 
directions relating to the rules, or giving directions 
relating to the observance or non-observance of the 
rules, or the manner of their observance. 

The crucial consideration is what "relating to" 
means. The words "relate to" have been considered in a 
number of cases including R. v. Public Service 
Arbitration 19 ALR 164, but no judicial definition has 
been given to them in an industrial context. However, 
the word "relates" is one capable of wide meaning, and 

wider than the word "applies" [see Pioneer Concrete Pty 
Ltd v. Brisbane City Council (1983) 44 LGRA 346 per 
Stephen J. at page 357]. 

The Shorter Oxford English Dictionary defines "relate 
to" as "to have reference to, to refer to, to connect or 
establish a relation between". 

I think that the plain words mean that an order can 
only be made where its subject matter is connected to, 
refers to, or is related to the rules of an organisation. 

Thus, jurisdiction arises because a person applies for 
an order or direction under section 66 and the person 
can only obtain an order or direction upon application 
and upon hearing, if in the end, the order or direction 
relates to the rules, their observance etc. 

In this case, the rules involved are the rules which 
relate to meetings and the rules which require the 
Executive to control the affairs of the union in 
accordance with the constitution of the union. In 
addition, by rule 19(a). the constitution of the Executive 
is relevant. 

There is also the role of the President involved under 
rule 21(a)(i), because he/she is the presiding officer of 
the union. Quite clearly, rule 32 applies. In addition, it 
should be said that section 66 provides a wide 
discretionary power demonstrated by the use of the 
words "may as he considers to be appropriate" which 
latter words are as wide as the words "as it thinks fit" 
described in R. v. Joske; ex pane Shop, Distributive and 
Allied Employees Union 10 ALR 385 as conferring a 
wide discretion. 

In Park v. Secretary of WA Carpenters and Joiners 
Union 63 WAIG 2330 at 2331,0'Dea P. said also that it 
is a discretionary power which should only be used 
where it is necessary to ensure that some wrong is 
amended or that someone who has a clear obligation to 
do something under the rules or by a previous order of 
the Commission does it. I would agree with that view, 
with respect, except that would say that there might be 
some instances outside those categories, probably 
limited, where the discretion should be exercised. 

In principle, Ms Tan's submission that it is not the 
President's role to conduct meetings is correct. 
However, since the control of the union is specifically 
cast upon it by the rules, and much of the Executive's 
duty is carried out by meetings and by passing 
resolutions in meetings, then if those rules which 
regulate or otherwise affect meetings and their 
procedures are not complied with or flouted, then the 
affairs of the union may not even be conducted 
properly, fairly or effectively and may even be 
conducted oppressively. 

The President by the rules of the union in this 
application, is the presiding officer of the union and 
thus the manner of his exercise of that duty [particularly 
having regard to section 6(f) of the Act] is a matter within 
the power of section 66 in this instance as would be the 
oppressive use of numbers by a majority in the context 
of an organisation, for example. Section 6(f) conditions, 
in my opinion, the interpretation of section 66 and if 
there is any doubt about its plain words under section 66 
a very wide discretion exists. 

I am bound to say further that this was not a general 
meeting, but a meeting of the Executive, all of the 
members of which were entitled to be present and vote, 
unless they were lawfully excluded or absented 
themselves. On this occasion, Mrs Dornan and Mr 
Harken absented themselves, albeit reluctantly and 
with some pressure upon them, but nonetheless 
voluntarily. However, they were neither excluded under 
the rules nor in breach of the rules. I say that bearing in 
mind that the applicants were bound to prove an 
"infringement" of the rules. 
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I do accept, on the evidence, that it was not certain at 
that stage to the meeting's knowledge that Mr Brown 
would discontinue his application. 

The real crux of this matter is the passing of the 
resolution which was passed, in the absence of Mrs 
Dornan and Mr Harken. 

I accept that, in the course of discussion, Mrs Dornan 
and Mr Harken were not invited back. I also am of 
opinion, and so find, that that omission might have less 
readily occurred were they not the subject of some 
antipathy. They should have been invited back and the 
onus in that respect lay on the President. 

The resolution had been clearly foreshadowed in the 
form of Exhibit 3, which was not confidential, being 
available to the Executive, including the applicants, 
before the meeting. 

The resolution was one involving informing the 
members of a matter of expenditure, involving itself a 
matter of expenditure, as I find it. The resolution 
therefore was strictly invalid, by being passed, when the 
applicants were excluded by omission as Executive 
members at a time when they were entitled to be present 
to discuss and vote. 

The case is quite different from that where a member 
absents himself or herself voluntarily. There was a 
formal absenting directed by the President, albeit 
obliquely, which should have ended after any properly 
confidential matters had been discussed. However, the 
resolution was not tyrannical, oppressive, wrongful, or, 
in the broad sense, unlawful. There was probably even a 
duty upon the Executive to inform the members of such 
a "blow-out" in budget. It would have been had it been a 
weapon used in the Brown Case. In addition, the 
resolution has long since been complied with. The 
resolution would not, on the voting, have been defeated 
if Mrs Dornan and Mr Harken had been present, not 
that that is the final answer. These factors do not affect 
the validity of the resolution, but arise on this occasion 
as ingredients of the exercise of my discretion. 

I add the following further comments. I was referred 
by Ms Tan to Elliot and Vine v. The WA Cleaners, 
Caretakers, Lift Attendants, Window Cleaners, 
Attendants and Watchmen's Industrial Union of 
Workers, Perth and Others 60 WAIG 1487. I am of 
opinion that this resolution was a matter related to the 
rules in that the full available Executive was not present 
and this affected the power and duty of the Executive 
under the rules, particularly in a matter where union 
funds would be expended [see rules 18(a) and 18(d) and 
rule 19(a)(i), as well as rule 32], An order or direction can 
be made under section 66(2) by directing a resolution be 
treated as invalid [see Elliot's Case (op. cit.)]. 

In addition, I am not certain that section 66(2) 
authorises a bare declaration that the resolution is 
invalid unaccompanied by orders exists under section 
66(2) [see Elliot's Case (op. cit.) at page 1487], 

It may well exist, but I would wish to hear more 
detailed arguments. It is not necessary for me to take the 
matter further in this application. 

I therefore, within my discretion, applying section 
26(1) and Park's Case (op. cit.). and for the other reasons 
I have recited, will make no order or formal declaration, 
although I have jurisdiction to do so. 

I also emphasise that the findings and the factual 
observations I make ultimately are confinable to the 
facts of this case. The application is, therefore, for those 
reasons, dismissed by virtue of my powers and pursuant 
to my discretion under section 27(l)(a)(iv) and/or under 
section 66(2). 

I will order accordingly. 
Appearances: Mrs B.A. Dornan as applicant on her 

own behalf. 

Mr E.J. Harken as applicant on his own behalf. 
Ms C. Tan (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

B.A. Dornan and E.J. Harken 
and 

State School Teachers Union of WA (Inc). 
No. 668 of 1989. 

BEFORE THE PRESIDENT, 
P J. SHARKEY Esq. 

24th day of July 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 10th day of May 1989 and having heard Mrs B.A. 
Dornan as applicant on her own behalf and Mr E.J. 
Harken as applicant on his own behalf and Ms C. Tan 
(of Counsel) on behalf of the respondent, and having 
reserved judgment on the matter and judgment being 
delivered on the 24th day of July 1989, wherein I 
dismissed the application and gave reasons therefor, it 
is this day, the 24th day of July 1989 ordered that the 
application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

DECLARATION — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 23.—Declaration 
Section 40.—Variation. 

Seventh Day Adventist Church 
and 

The Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 

of Workers. 
No. 526 of 1988. 

INDEPENDENT SCHOOLS' TEACHERS' 
AWARD No. 27 of 1976. 

Licensed Minister—Teachers Education 

COMMISSIONER GJ. MARTIN. 
6th day of June 1989. 

Order. 
HAVING heard Mr LA. Jackson (of Counsel) on 
behalf of the Applicant and Mr G.N. Hocking (of 
Counsel) on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be divided and that part (1) 
thereof relating to a Declaration of the applicant's 
status within the terms of the Independent Schools' 
Teachers' Award No. 27 of 1976 as varied be 
dismissed for want of jurisdiction and that part (2) 
thereof relating to a claim to vary Clause 4. —- 
Scope of that award be adjourned to a date to be 
fixed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

AWA S'l D S / AG K fc E M E NTS — 
Application for — 

P & O TOWAGE SERVICES SMALL CRAFT 
CREWS' AGREEMENT No. AG2 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 41.—Industrial Agreement. 

P & O Towage Services Pty Ltd 
and 

Seamen's Union of Australia, 
West Australia Branch and Another. 

No. AG2 of 1989. 
Boatswains, Launch Masters, Maritime 
Mooring Hands and Deckhands 

COMMISSIONER G.J. MARTIN. 
14th day of February 1989. 

Order. 
HAVING heard Mr M.J. Diamond on behalf of the 
applicant Mr W.T. Wood on behalf of the Seamen's 
Union of Australia, West Australia Branch and Mr P. 
Rix on behalf of the Merchant Service Guild of 
Australia, Western Australian Branch, Union of 
Workers and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 730 of 1988 of the 
9th day of September 1988 and the Act and its 
Regulations have been complied with, hereby 
orders— 

That the Agreement executed by the parties on 
the 16th day of January 1987 and known as the"P& 
O Towage Services Small Craft Crews' Agreement 
1987" be registered as an Industrial Agreement and 
entered in the Register of Industrial Agreements. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

No. AG2 of 1989. 
P & O Towage Services Small Craft 

Crews' Agreement. 
This Agreement is between P & O Towage Services, 

the Seamen's Union of Australia, West Australia 
Branch and Merchant Service Guild of Australia. 
Western Australian Branch. Union of Workers. 

1.—Title. 
This Agreement shall be known as the P & O Towage 

Services Small Craft Crews' Agreement 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Contract of Service. 
7. Hours of Duty. 
8. Meal Allowance. 
9. Public Holidays. 
10. Roster. 
11. Sick Leave. 
12. Compassionate Leave. 
13. Long Service Leave. 
14. Annual Leave. 
15. Protective and Industrial Clothing and Equip- 

ment. 
16. Union Meetings. 
17. Payment of Wages. 
18. Superannuation. 
19. Travelling Allowance. 
20. Rest Room and Accommodation. 
21. Telephone. 
22. Service Pay. 
23. Location Allowance. 
24. Liberty to Apply. 

2A—State Wage Principles September 1988. 
1. The employer on whom this agreement is binding 

shall not increase the rate of wage payable to an 
employee on the 9th day of September 1988 or otherwise 
vary the conditions of employment applicable to an 
employee on that date so as to increase that employer's 
labour costs, except to the extent that any such increase 
has been authorised by the Commission after that 
date. 

2. It is a term of this Agreement that the union 
undertakes, until 1 July 1989 not to pursue any extra 
claims, award or over award except when consistent 
with the State Wage Principles. 

3.—Area and Scope. 
This Agreement shall apply to Members of the Crews 

and Mooring Hands of the Employer's Vessels 
employed in the classifications mentioned in Clause 5 
hereof within the Port of Fremantle and Shore Stations 
associated therewith. 

4.—Term. 
This Agreement shall operate from 16 January 1989, 

and shall continue in force for a period of two years. 

5.—Wages. 
1. The aggregate wage payable to employees covered 

by this Agreement shall be as follows:— 
Total Wage Per Week 

Column A Column B 
$ $ 

Shore Boatswain 928.73 948.44 
Launch Master 864.23 883.94 
Grease/Mooring Hand 786.27 805.98 
Deckhand/Mooring Hand 781.51 801.22 

The rates of wages prescribed in Column A shall have 
effect from the beginning of the first pay period 
commencing on or after the 4th day of October 1988 and 
the rates of wages prescribed in Column B shall have 
effect from the beginning of the first pay period 
commencing on or after the 4th day of April 1989. 
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2. Casual Rates of Pay: These shall be paid by the 
hour with a four hour minimum at the rates prescribed 
in subclause 1 of this clause plus a 20 per cent loading. 
In addition travelling allowances shall be paid as 
prescribed by Clause 19.—Travelling Allowance of this 
Agreement. 

6.—Contract of Service. 
1. Except as otherwise provided by this clause the 

contract of service shall be by the week and shall be 
terminable by one week's notice on either side or by the 
payment or forfeiture, as the case may be, one week's 
pay in lieu of such notice. 

2. (1) In the case of a casual employee the contract of 
service shall be by the hour and shall be terminable on 
one hour's notice on either side or by the payment or 
forfeiture, as the case may be, of one hour's pay in lieu of 
such notice. 

(2) An employee engaged as a casual and who is 
employed continuously for more than 13 weeks but less 
than one year will be re-classified as a relief and shall be 
entitled to all the conditions of this Agreement except 
that for the calculation of entitlements such service 
shall be deemed to commence after the completion of 13 
weeks. 

(3) An employee who is classified as a relief and who 
is employed continuously for more than one year shall 
be re-classified as permanent and shall be entitled to all 
terms and conditions of this Agreement. In the event 
that such an employee is subsequently made redundant 
then for the purposes of any termination pay, service 
shall be deemed to commence after the completion of 
one year service. 

3. The employer shall be under no obligation to pay 
for any day or portion of a day not worked upon which 
the employee is required to be present for duty, except 
when such absence from work is due to a reason and in 
circumstances which entitles an employee to claim 
payment for that absence by virtue of the provisions in 
Clauses 8,9, 11, 12 and 14 of this Agreement. 

4. This clause does not affect the employer's right to 
dismiss employee for misconduct. 

7.—Hours of Duty. 
1. The ordinary hours of duty for day work shall be 35 

per week to be worked Monday to Friday between the 
hours of 8.00 a.m. and 3.00 p.m. 

2. Notwithstanding subclause (1) hereof the spread 
of hours may be varied by agreement between the 
employer and the employees. Refer Roster. 

3. Orders for labour for weekend work will be given 
on the preceding Friday. If required, mooring gang 
employees will accept callouts to moor vessels on 
weekends without prior notification. 

8.—Meal Allowance. 
On any working day, Monday to Friday, if an 

employee continues working without any break of duty 
after 3.00 p.m. and beyond 5.00 p.m. the employee shall 
be entitled to a meal money allowance of $7.40 if such 
employee continues working without any break from 
duty for a further four hours after 5.00 p.m. i.e. to 9.00 
p.m. or later, the employee shall be entitled to a further 
payment of $7.40. Such payment to be made following 
each successive four hour period worked. 

On any weekend or public holiday, as defined in this 
Agreement, if an employee commences and continues 
working for any period in excess of four hours without a 
break of duty, the employee shall be entitled to a meal 
money payment of $7.40 after a subsequent continuous 
duty period for four hours or more. 

9.—Public Holidays. 
1. The following days or the day observed in lieu 

shall be allowed as holidays without deduction of pay, 
namely — New Year's Day, Australia Day. Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Union Picnic Day, Christmas Day. 
Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

2. When on any of the days mentioned in subclause 
(1) hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a Monday the 
holiday shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 

3. The provisions of this clause shall not apply to 
casual employees. 

10.—Roster. 
1. A complete berthing crew shall consist of 12 

people plus the Shore Boatswain for a normal berthing 
and unberthing operation. 

2. Large tankers (generally over 40 000 GRT) or 
tankers using heavy wires will require a gang of 13 
people plus the Shore Boatswain or in the Shore 
Boatswain's absence the acting Shore Boatswain, who 
in these situations will act in a physical capacity 
handling the mooring wires. A casual SUA employee 
shall be employed for the berthing only of these 
tankers. 

3. At no time shall more than two people be 
concurrently on annual leave. 

4. (a) An additional casual employee shall be 
engaged for any period a permanent POTS employee is 
on Long Service Leave or Sick Leave. 

(b) Merchant Service Guild Reliefs: (in the event of 
Long Service Leave or permanent appointments) to be 
supplied from Merchant Service Guild Roster List in 
Fremantle. 

11.—Sick Leave. 
1. An employee other than a casual shall be entitled 

to 10 days sick leave per annum without deduction of 
wages. 

2. An employee shall not be entitled to sick leave for 
any period for which he is entitled to workers' 
compensation. 

3. For absences in excess of two days an employee is 
required to provide a medical certificate to the 
employer. 

4. Unused sick leave shall accumulate from year to 
year and may be used in succeeding years. 

12.—Compassionate Leave. 
1. An employee shall, on the death within Australia 

of a wife, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary days. Proof of such death 
shall be furnished by the employee to the satisfaction of 
the employer. 

Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in 
accordance with the roster, on long service leave, 
annual leave, sick leave, workers' compensation, leave 
with pay or a public holiday. 
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2. For the purpose of this clause "wife" shall include 
. de facto wife. 

3. The provisions of this clause shall not apply to 
casual employees. 

13.—Long Service Leave. 
1. Except as hereinafter provided in this clause, the 

Long Service Leave — Standard Provisions set out in 
Volume 66 of the Western Australian Gazette at pages one 
to four inclusive are hereby incorporated in and form 
part of this agreement. 

2. Period of Leave — In lieu of subclause 3 of the 
standard provisions the following shall apply:— 

(1) The leave to which an employee shall be 
entitled or deemed to be entitled shall be as 
provided in this subclause. 

(2) Subject to the provision of paragraphs (5) and 
(6) of this subclause where an employee has 
completed at least 10 years' service the amount 
ofleave shall be:— 

(a) in respect of 10 years' service so 
completed — 13 weeks' leave; 

(b) in respect of each 10 years' service 
completed after such 10 years — eight 
and two-thirds weeks' leave; 

(c) on the termination of the employee's 
employment — 

(i) by death; 
(ii) in any circumstances otherwise 

than by the employer for serious 
misconduct: 

in respect of the number of years' service with 
the employer completed since the employee 
last became entitled to an amount of long 
service leave, a proportionate amount on.the 
basis of eight and two-thirds weeks for 10 
years' service. 

3. Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least 
seven years' service but less than 10 years' service since 
its commencement and employment is terminated — 

(1) by death; or 
(2) in any circumstances, otherwise than by the 

employer for serious misconduct; 
the amount of leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

4. In the case to which paragraphs (2)(c) and (3) of 
this subclause apply the employee shall be deemed to 
have been entitled to and have commenced leave 
immediately prior to such termination. 

5. An employee whose service with an employer 
commenced before 1 October 1964 and whose services 
would be entitled to long service leave under this clause 
shall be entitled to leave calculated on the following 
basis:— 

(1) for each completed year of service 
commencing before 1 October 1964, an 
amount ofleave calculated on the basis of 13 
weeks' leave for 20 years' service; and 

(2) for each completed year of service 
commencing on or after 1 October 1964, an 
amount ofleave calculated on the basis of 13 
weeks' leave for 15 years' service; 

(3) for each completed year of service 
commencing on or after 1 September 1980, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service. 

Provided that such employee shall not be entitled to 
long service leave until the employees completed years 
of service be entitled to the amount of long service leave 
prescribed in either paragraph 2(a) or paragraph (2)(b) 
of this subclause as the case may be. 

6. An employee to whom paragraphs (2)(c) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1964 shall be entitled to 
an amount of long service leave calculated on the 
following basis:— 

(1) for each completed year of service 
commencing before 1 October 1964, an 
amount calculated on the basis of 13 weeks' 
leave for 15 years' service. 

(2) for each completed year of service 
commencing on or after 1 October 1964, an 
amount ofleave calculated on the basis of 13 
weeks' leave for 10 years' service. 

(3) for each completed year of service 
commencing on or after 1 September 1980, an 
amount ofleave calculated on the basis of 13 
weeks' leave for 10 years' service. 

14.—Annual Leave. 
1. A period of five consecutive weeks leave with 

payment as to an employee by the employer after a 
period of 12 months continuous service with that 
employer. 

2. An employee before going on leave shall be paid 
the wages that would have been received in respect of 
the ordinary time that would have been worked had the 
employee not been on leave during the relevant 
period. 

3. If an award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee would have been an 
ordinary working day, there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

4. If, after one month's continuous service in any 
qualifying period an employee leaves the place of 
employment or employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid one-third of a week's pay at the 
rate prescribed by subclause (2)(a) of this clause for 
each completed month of continuous service. 

5. Any time in respect of which an employee is absent 
from work except time for which the employee is 
entitled to claim sick pay or time spent on holidays or 
annual leave as prescribed by this Agreement shall not 
count for the purposes of determining the right to 
annual leave. 

6. Annual leave shall be given and taken in one or 
two continuous periods. If the annual leave is given in 
two continuous periods then one of those two periods 
must be at least three consecutive weeks. Provided that 
if the employer and an employee so agree, then the 
employee's annual leave entitlement may be given and 
taken in two separate periods, neither of which is of at 
least three consecutive weeks, or in three separate 
periods. 

7. The provisions of this clause shall not apply to 
casual employees. 

8. An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

15.—Protective and Industrial Clothing 
and Equipment. 

1. The employer shall meet all reasonable requests 
for protective equipment including goggles and 
suitable wet weather gear. 
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2. In addition to the above each employee is entitled 
to $30.00 per annum towards the purchase of sunglasses 
of the employee's own choice. 

3. Upon presentation of receipts each employee is 
entitled to a payment of $300 per annum to cover the 
purchase of industrial clothing. 

4. (1) The employer shall launder free of cost the 
industrial clothing utilised by the employees. 

(2) In lieu of the provisions of section (1) hereof the 
employer may pay such employees at the rate of $9.80 to 
each week or part thereof the employee is employed by 
the employer. 

(3) The provisions contained in subsections (1) and 
(2) hereof shall not apply in respect of any period during 
which the employee is absent from work. 

16.—Union Meetings. 
Employees employed under the terms of this 

Agreement shall, once in each of the following quarters: 
January to March. April to June, July to September, 
October to December, be allowed time off duty for four 
consecutive hours with pay to discuss matters 
associated with their union. 

The date and time of such meetings are to be mutually 
agreed upon between the employer and the union 
following notification of the intention to conduct such a 
meeting during the week proceeding the proposed 
date. 

17.—Payment of Wages. 
Wages will be paid on a fortnightly basis. Provision to 

be made for payment by either bank transfer to 
nominated bank accounts or cheque to employees. 
Provision also to be made for payment directly to the 
Fremantle Credit Union. 

18.—Superannuation. 
Members of the Merchant Service Guild of Australia 

are eligible to join the AOS/AMP Seagoing Officers 
Superannuation Fund. 

For casual MSG Members employed fortwo weeks or 
more and who are contributors to the MSG Central 
Fund, then the Company will contribute to the Fund at 
the agreed rate from his line date. 

Should a Member of the SUA be a contributor to the 
SRF the Company will contribute to that Fund at the 
agreed rate on commencement of employment. 

19.—Travelling Allowance. 
1. An employee shall be entitled to be transported at 

the employer's expense, from home to the employer's 
place of business and vice versa when recalled to work 
outside ordinary hours [as defined in Clause 7(1)]. 

2. Where by agreement between the employer and 
the employee the employees use their own motor 
vehicle for transport in accordance with subclause (1) of 
this clause they shall be paid 41 cents per kilometre for 
such travel. 

3. When an employee commences or finishes work 
outside normal working hours they shall be transported 
at the employer's expense from or to their home as the 
case may be. 

4. The provisions of this clause shall operate up to a 
radius of 40 kilometres from the service jetty. 

5. This allowance does not apply in respect to work in 
normal rostered work days and attendance during 
normal hours on stand by day. 

6. The rate payable under subclause (2) of this cluase 
is based on the "Public Service Motor Vehicle 
Allowance Consolidated Award 1986 Schedule 2". 

20.—Rest Room and Accommodation. 
Rest room and accommodation shall be provided at 

Kwinana to a standard as mutually agreed by both 
employer and employees. 

21.—Telephones. 
An employee (other than a casual employee) who is 

required by the employer to telephone for orders shall 
be entitled to: 

(1) re-imbursement of annual rental; 
(2) payment of metered calls at the rate of $53.00 

per annum; 
(3) re-imbursement of costs of installation of one 

telephone connection where an employee 
does not currently have a telephone installed 
at his place of residence. 

22.—Service Pay. 
1. Subject to the provisions of this clause a service 

allowance in accordance with the following scale shall 
be paid by the employer to each employee in addition to 
wages prescribed in Clause 5 of this Agreement. 

$ 
After six months 1.25 
After one year 2.00 
After two years 3.25 
After three years 4.50 
After four years 5.75 
After five years 6.50 

2. The allowances are flat weekly payment which will 
not in any circumstances be split into fractions or be 
paid on a pro rata basis. 

3. Payment will not be made to an employee for any 
week:— 

(1) in which he has had any absence not 
authorised by the employer; 

(2) in which the case of termination of 
employment, the full week is not worked, with 
the single exception of retirements in which 
case the full week's allowance will be paid; 

(3) for which he is not entitled under this Award to 
payment of any wages. 

4. "Week" means the pay week. 
5. The allowances are not to be taken as having now 

or in the future any effect on or relativity with wage rates 
whatsoever. 

6. Payment of the allowance will commence from the 
beginning of the pay period in which the employee 
qualifies. 

23.—Kwinana Location Allowance. 
An allowance of $8.50 per week shall be paid by the 

employer to each employee covered by this Agreement 
and employed at Kwinana. 

24.—Liberty to Apply. 
Liberty is reserved to either party to seek to amend the 

terms of the Agreement to reflect changing conditions 
of employment applying generally to launch crews 
working in the Port of Fremantle. 
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CLERKS' (PUBLIC AUTHORITIES) AWARD 
PSA A7A of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch 
and 

WA Shipping Commission and Others. 
No. P21 of 1989. 

COMMISSIONER G.L. FIELDING. 
24th day of July 1989. 

Order, 
HAVING heard Mr G. Bartlett on behalf of the 
Applicant and Mr S. Wish-Wilson on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Public Authorities) Award 1987 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of March 
1989. 

(Sgd.) G.L. FIELDING, 
fL.S.l Commissioner. 

Schedule. 
1. Schedule B: Delete this Schedule and insert in lieu 

thereof the following- 
Schedule B. 

Column A Column B Column C 
Item Particulars Daily Rate Daily rate Daily rate 

Column B Column C 
Daily rate Daily rate 

officers with officers 
dependants: without 

Relieving dependants: 
allowance Relieving 
for period allowance 
in excess for period 
of 42 days in excess 
[Subclause of 42 days 

23(2Xb)] [Subclause 
Transfer 23(2Xb}] 

allowance for 
period in 
excess of 

prescribed 
period [Sub- 
clause 28(2)] 

S S 
Allowance to meet incidental expenses 
(!) WA — South of 26° 

South Latitude 5.35 
(2) WA—North of 26° 

South Latitude 8.00 
(3) Interstate 8.00 

Accommodation involving an overnight stay in a hotel or motel. 
(4) WA — Metropolitan Hotel 

or Motel 94.55 47.30 
(5) Locality South of 26° 

South Latitude 76.90 38.45 
(6) Locality North of 26° 

South Latitude: 
Broome 127.40 63.70 
Carnarvon 94.00 47.00 
Dampier 145.00 72.50 
Derby 114.00 57.00 
Exmouth 114.75 57.40 
Fitzroy Crossing 80.00 40.00 
Gascoyne Junction 74.00 37.00 
Hails Creek 103.50 51.75 
Karratha 166.00 83.00 
Kununurra 120.00 60.00 

Column A Column B Column C 
Particulars Daily Rate Daily rate Daily rate 

officers with officers 
dependants: without 

Relieving dependants: 
allowance Relieving 
for period allowance 
in excess for period 

of 42 days in excess 
[Subclause of 42 days 

23(2Xb)] [Subclause 
Transfer 23(2Xb)] 

allowance for 
period in 
excess of 

prescribed 
period [Sub- 
clause 28(2)] 

$ $ S 
Marble Bar 108.00 54.00 36.00 
Newman 145.50 72.50 48.50 
Nullagine 82.00 41.00 27.40 
Onslow 101.00 50.50 33.65 
Pannawonica 119.00 59.50 39.65 
Paraburdoo 138.00 69.00 46.00 
Port Hedland 143.25 71.65 47.75 
Roebourne 107.50 53.75 35.80 
Sandfire 80.50 40.25 26.85 
Shark Bay 92.50 46.25 30.85 
Tom Price 147.50 73.75 49.15 
Wickham 131.00 65.50 43.65 
Wittenoom 103.50 51.75 34.50 
Wyndham 122.50 61.25 40.80 
Interstate — Capita! City 
Sydney 132.60 66.30 44.20 
Melbourne 124.30 62.15 41.40 
Other Capitals 116.90 58.45 38.95 
Interstate — Other than 
Capital City 76.90 38.45 25.65 

Accommodation involving an overnight stay at other than a hotel or motel 
(9) WA—South of26° 

South Latitude 38.25 
(10) WA — North of 26° 

South Latitude 53.60 
(11) Interstate 53.60 
Travel not involving an overnight stay. 
(12) WA — South of 26° South 

Latitude: 
Breakfast 7.95 
Lunch 7.95 
Evening Meal 17.00 

(13) WA — North of 26° South 
Latitude: 

Breakfast 8.60 
Lunch 11.00 
Evening Meal 26.00 

Deduction for normal living expenses 
(14) Each Adult 14.30 
(15) Each Child 2.45 
Midday Meal 
(16) Rate per meal 3.45 
(17) Maximum reimbursement 

per pay period 17.25 
2. Schedules D(l)and D(2): Delete these Schedules and insert in lieu thereof the 

following— 
Schedule D(l) — Camping Allowance. 

Rate 
Per Day Item 

South of 26° South Latitude 
Permanent Camp Cook provided by the Department 16.35 1 
Permanent Camp No cook provided 21.80 2 
Other Camping Cook provided by the Department 27.25 3 
Other Camping No cook provided 32.70 4 
North of 26° South Latitude 
Permanent Camp Cook provided by the Department 24.00 1 
Permanent Camp No cook provided 29.45 2 
Other Camping Cook provided by the Department 34.90 3 
Other Camping No cook provided 40.35 4 
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WESTERN AUSTRALIAN METROPOLITAN 
TEACHING HOSPITALS — SALARIES AND 

CONDITIONS OF SERVICE AWARD 1986 
(MEDICAL OFFICERS) No. PSA A18 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

Western Australian Branch of the Australian Medical 
Association Incorporated 

and 
The Boards of Management of Royal Perth Hospital 

and Others and the Hon Minister for Health. 
No. P79 of 1988. 

Medical Officers Health and Welfare Services 
COMMISSIONER G.L. FIELDING. 

26th day of May 1989. 
Award variation — hours limited — salaries increased 

five per cent — penalty payments — overtime 
provisions — annual leave — part-time 
employment — on call and call back provisions — 
special case as conditions archaic — work value 
changes shown — no potential for flow-on — by 
consent — Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the submissions, taken from the transcript as edited by 
the Commissioner.) 

THE COMMISSIONER: This is an application to 
improve the conditions of employment for interns, 
registered medical officers, registrars and senior 
registrars who are employed under the terms of the 
Metropolitan Teaching Hospitals Salaries and 
Conditions of Service Award, 1986 (Medical 
Officers). 

The claim seeks to make quite sweeping amendments 
to that Award as it relates to hours, both in quantum and 
the arrangement, as it relates to salaries, to penalty 
payments, to overtime provisions, to on-call and call- 
back provisions, to annual leave, and as well to part- 
time employment. 

In essence, the claim seeks to increase the existing 
salaries by an across-the-board five per cent 
adjustment. It seeks to reduce the current ordinary 
hours from 48 per week to 40 in the first instance and 
then to 38 from the middle of July 1990. 

It seeks also to impose a requirement that the 
ordinary hours be rostered over any 20 days in a 28-day 
cycle. Currently there is very little restriction on how the 
ordinary hours are to be rostered. 

For the first time the Award, if the claim is granted, 
will impose a limit on the number of hours a medical 
officer can be required to work in one shift without 
agreement and that is to be fixed at 18 hours. In 
addition, the maximum rostered ordinary and overtime 
hours are to be limited to 140 per fortnight or 280 in a 
four weekly cycle. 

For the first time there is to be a minimum break 
between shifts and that is proposed to be eight hours. 
Also, the proposal is that no more than four consecutive 
night shifts are to be worked. 

The adjustment in the penalty payments is such that 
there is proposed to be a 12.5 per cent penalty for 
ordinary hours worked on afternoon and night shifts. 
Currently night shift attracts a 25 per cent penalty. 

There is to be a 50 per cent penalty for ordinary hours 
worked on Saturdays and Sundays and 150 per cent or 
time and a half penalty for ordinary hours worked on 
public holidays effective from January 1990. 
A70691-3 

The proposal with regard to overtime is that all 
overtime worked in excess of 160 hours per four weekly 
cycle is to be paid at time and a half. Currently overtime 
is really only paid when it is rostered overtime so that 
work which is done not on roster, as the evidence 
suggests is not infrequently the case, which previously 
did not attract an overtime penalty, will now attract an 
overtime penalty. All overtime worked in excess of 240 
hours is to be paid at double time and consistent with 
the adjustment in hours from 1 July 1990. All overtime 
worked in excess of 152 hours in a four weekly cycle is to 
be paid at time and a half and overtime in excess of 232 
hours is to be paid at double time. 

The change in respect of on-call is that there is to be 
an on-call loading of 18.75 per cent based on the rate of 
pay for a Level 5 registrar. Previously, as I understand 
the position, medical officers were entitled to 21/2 hours' 
pay for the on-call during the week and to five hours' 
pay if it was on the weekend, which loading was to 
include the first two hours of call-back where there was 
a call-back. Now in respect of call-back, all hours 
worked are to be paid at time and a half with a 
minimum of three hours. 

So far as annual leave is concerned, there is to be a 
significant adjustment. Currently the Award provides 
for four weeks' annual leave plus an additional two 
weeks to compensate for lack of entitlement to public 
holidays and the requirement to work emergency 
rosters over Christmas and Easter and the like. The 
proposal now is that there will be a basic four weeks' 
annual leave requirement with an entitlement to public 
service public holidays which effectively gives another 
10 days' leave, together with some additional leave as 
enjoyed by hospital salaried officers where there is work 
on Saturdays and Sundays. Those changes, as I 
understand it, take effect from January 1990. 

In brief, they are the changes. There are some others 
but no useful purpose is served by detailing them any 
further than I have. 

The Australian Medical Association argues that the 
amendments are necessary to make the Award reflect 
for the first time what it regards as the basic industrial 
standards enjoyed by the community at large. In short, 
it complains that the existing conditions are chronically 
out of date and call for urgent amendment. 

The Association suggests that the claim is justified 
under the Wage Fixing Principles as being a special 
case; the special nature of the case being that the 
conditions are so archaic that many are below the 
standards set for employees at large and the 
Commission ought therefore permit the Association to 
modernise those provisions. 

Furthermore, it says that the existing conditions of 
employment are such that it is not in the interests of the 
public for many of them to remain unchanged since, 
inter alia, they permit hospitals to require medical 
officers covered by this Award to work very long shifts, 
in some instances up to 30 hours, without a break which 
cannot be in the public interest. 

The Association emphasises that it seeks to do no 
more than bring some of the conditions in the Award 
into parity with general industrial standards. It argues 
that there are other conditions of employment which, in 
its view in general, still lag behind those general 
industrial standards. 

So far as the increase in salaries is concerned, the 
Association says that there has been such a significant 
work value increase since the salaries levels were set 
that the salaries could be adjusted without offending 
the Principles. 

The claim is supported by the State Government 
which has indicated that the cost of the claim, if granted, 
will be in the order of $ 10.9 million in the first financial 
year, increasing to $13.5 million for the subsequent 
years. The Government, like the Association, argues 
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that this is a special case and not one contemplated 
when the State Wage Case was delivered and the current 
Wage Fixing Principled determined. 

The special nature of the case the Government says, is 
that the conditions are so archaic and outmoded that 
they should be changed immediately. Moreover, the 
Government acknowledges that there has been a 
change in work value and it suggests that the changes 
are aptly represented at this time at least, by a five per 
cent increase in the salaries. 

The Government sees the package as being 
principally one of a reduction in the hours of work now 
permitted under the Award. The salary component of 
that package is not seen as the major factor in the case. 
Indeed, of the additional costs, 70 per cent is associated 
with the reduction in hours. 

The Government also suggest that there is no scope 
for any flow-on since it says that this is principally a 
catch-up claim. It refers to the fact that most employees 
in the State already work a 38 hour week and other 
doctors in the employ of the Government have received 
salary adjustments in recent years based on work value 
changes and all that is happening on this occasion is, as 
I have said, there is a catch-up on the part of these 
doctors. 

The Association has put before the Commission a 
wealth of written material and much oral evidence. It 
has adduced evidence from a number of medical 
practitioners who. I think it can fairly be said, represent 
a good cross-section of the profession. Evidence has 
been tendered from a specialist obstetrician/ 
gynaecologist, from a specialist neurosurgeon and from 
a consulting physician, as well as from the chief 
executive officer of Sir Charles Gairdner Hospital, one 
of the large teaching hospitals in the State, and of 
course, such evidence has been adduced from a number 
of registrars as to the problems they face. 

Those problems, I think, are most vividly relayed by 
the evidence of one Dr Joske and I consider it helpful if I 
referred to and repeated the resume he gave of his 
working conditions when, last year, he was a registrar in 
general medicine at the Royal Perth Hospital. At the 
time he was working a one in six roster and as he 
says: 

... at 9.00 a.m. one day in six I am on duty to 
provide assessment of all urgent medical 
conditions to the hospital; I cover all such 
admissions for a 24 hour period, until the following 
morning at 9.00 a.m. The next day, I have a 
compulsory so called post admitting ward round 
with my Consultant who reviews the cases I have 
admitted. Invariably, therefore, I am at the hospital 
for at least a 30 hour continuous period. 

In that time, 1 will see on average some 15-25 
patients each of whom requires approximately a 
one hour assessment. Of those approximately two 
or three will be able to go home, 10 to 15 will be 
admitted to the ward under my care, and two or 
three will go to Coronary Care or Intensive Care 
Units. I would say that on average two-five of the 
admissions are acutely unwell with life threatening 
illnesses that require review two or three times 
within the period. If someone becomes unwell on a 
ward even if not previously under my care I am also 
expected to see the and review management. I also 
cover the Cardiac Arrest Team which means that if 
there is a cardiac arrest in the hospital regardless of 
what I am doing I must spring to that location and 
perform cardiopulmonary resuscitation. The 
number of arrests is variable and on average I 
would see one arrest a fortnight. 

Thus on an average shift I would probably see 
one person die and manage two or three others with 
acute life threatening illnesses. I get on average 
three hours sleep in a bed on the hospital complex. 

I am presently paid time and a half rates from 6.00 
p.m. until 9.00 a.m. the next day although I have 
been here continuously for 20 hours and then am 
considerably tired I resume normal rate of pay. 

If I work on a weekend 1 receive no pay at all from 
a post admitting ward round on a Sunday; and on a 
Sunday when the hospital is empty I am expected 
to cover all admissions to the hospital for medical 
conditions (including asthma, strokes, diabetes, 
heart attacks, etc, etc). 

I would consider that for the responsibilities 
involved in the job and for the inhumanities of a 30 
hour shift I am not getting a fair go financially. 

The Resident — or junior Doctor on the Team — 
will be present in the hospital on an admitting day 
until midnight. He or she being of less experience 
will assess the patients after I have assessed them 
and be expected to convey diagnoses and plans of 
management to the nursing staff and relatives. On 
a Sunday or a Saturday therefore the Resident will 
work a 15 hour shift. He or she will be expected to 
be at the hospital at 8 o'clock the following 
morning to attend the post-admitting ward 
round. 

For a Surgical Team of Resident and Registrar, 
they attend a hospital on a one in four duty roster. 
Although their work load is more variable they are 
commonly in a situation of admitting patients 
through the night and operating on them the next 
day until late in the evening. 

Within two days they will be back at the hospital 
for another marathon shift. Such a situation also 
applies to Orthopaedic Registrars within the 
hospital, called upon to attend major trauma and 
major fracture surgery. It is most unusual for a 
Consultant to be asked to attend a hospital except 
for a difficult surgical case. 

Most junior Doctors feel that too much is being 
asked of them for too little reward. Most Doctors 
see them as an industrially disadvantaged member 
in the hospital work-force, (sic) 

Perhaps to that resume I should add that in his 
testimony Dr Joske indicated that at the end of his long 
working shifts he felt both mentally and physically 
"shattered". He said that his social life was severely 
limited and indeed, when he went home from his 
shatteringly long shifts his spouse did not want to see 
him because he was such poor company. That I think it 
is fair to say. was also the evidence of a number of the 
other resident medical officers and registrars who have 
provided information or evidence to the 
Commission. 

As well as all of those inconveniences the evidence is 
that the medical officers are required to pay out in the 
order of $600 to $800 for medical insurance; that being a 
requirement of their employer. 

In my view, if ever there was a special case within the 
terms of the Principles, this is it. It seems to me that the 
doctors concerned have, in the pursuit of their desire to 
act as true professionals and put the interests of the 
patients above their own industrial interests, as Dr 
Joske suggests, been industrially disadvantaged. Others 
in the hospital industry, some of whom claim to be 
professionals, have paid more attention to their own 
needs and desires and as a result have obtained 
industrial conditions which in many respects are far 
superior to those currently enjoyed by the doctors. 
Indeed, the current conditions of employment of 
doctors with regard to hours of work are such that most 
people employed in the hospital industry, even some 
who claim to be professionals, would simply refuse to 
work in accordance with them. 

Therefore. I have no hesitation whatever, depite the 
mammoth cost involved, in sanctioning the agreement 
as it applies to an adjustment in hours of work, rosters 
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and the like. Even with the adjustments proposed the 
doctors in this State will be no better off than most of 
their counterparts in the eastern states. Indeed, they will 
still in general, though not entirely, be amongst the 
worst off. 

So far as the changes to work value are concerned I 
adhere to the view which I expressed in 1986 when 
dealing with the medical specialists case. Western 
Australian Branch of the Australian Medical 
Association Inc v. Hon Minister for Health and Others 
(1986) 67 WAIG 126 that it has to be recognised that the 
difference between a professional person and a non- 
professional person is that professional persons must 
expect to make adjustments in the way in which they go 
about their work and in their working practices without 
being able to pray in aid an increase in work value. It is, 
as I said on that occasion, the part of a professional 
person's working lot that he keeps up with changes in 
technology and with changes in professional practice. 
A person ceases to be a professional person if he 
practices in ignorance of contemporary standards and 
knowledge. Nevertheless, the authorities are such, as I 
indicated on that occasion, that the requirement of 
professional people to adjust with technology and the 
changes in professional techniques is not an absolute 
bar to them obtaining adjustments in salary levels as a 
result of work value changes where it can be shown that 
there have truly been work value changes. 

Having considered the evidence adduced on this 
occasion from the various specialists concerning the 
work of those covered by this Award, I am satisfied that 
there have been work value changes of such a 
magnitude as to justify an increase in the salary levels 
currently prescribed by the Award. The evidence of Dr 
Stokes, a specialist neurosurgeon, was that residents are 
now required to compute information that was 
previously, in part at least, the province of consultants. 
He referred to examples of work required of the 
residents in the intensive units which previously would 
have been done by consultants. The import of his 
evidence was that there had been a massive expansion 
in the knowledge required of residents to perform their 
bedside tasks and I accept that. He further testified that 
the treatments required of the interns have changed 
radically of recent years. He said that the level of skill 
required of resident medical officers is not something 
that one might regard as having been a gradual increase 
but rather a dramatic explosion in the last 10 years or so. 
I am satisfied, too, that his evidence as to that is 
accurate. His evidence was consistent with that of the 
other specialists who have tendered evidence to the 
Commission. What he says is also borne out by the 
evidence of Dr Southgate who, as I said earlier, is the 
chief executive officer of a large teaching hospital and a 
medical practitioner with wide experience in these and 
related matters. 

It therefore follows that I find there have been the 
changes of the magnitude outlined. 

It remains, of course, to determine whether the five 
per cent increase proposed represents a fair assessment 
of the work value increase which I find to have occurred. 
As I have said on other occasions, wage fixing is not a 
scientific exercise; to a large degree it involves arbitrary 
assessment. Having regard to the changes outlined in 
the evidence and supporting material, I cannot think 
that the five per cent figure is unrealistic. 

Whilst the Principles are such that the Association 
cannot rely on comparative wage justice, for the 
purposes of testing the assessment of the value placed 
on changes, I can properly take note of the fact that 
other medical practitioners in the employ of the State 
have, in the name of work value, received increases in 
some cases in the order of 10 per cent and in other cases 
in the order of seven or eight per cent. Whilst of itself 
that cannot be used as a basis for increasing the salary 
levels of these medical officers, it can be used as a guide 

to test the measure of the increase agreed on by the 
parties on this occasion. When those increases are 
looked at I do not consider the five per cent increase is 
unreasonable. 

Again, whilst in itself it is no help to the Association, I 
observe that the increase is not altogether out of line 
with that which was recently granted, as I understand it, 
to resident medical officers in New South Wales based 
partly on work value considerations. 

Whilst the result will be that salary levels for the 
medical practitioners in this State will be higher than 
some of their counterparts in the eastern states, they are 
not the highest. That also suggests to me that the five per 
cent adjustment is not unreasonable. 

For all these reasons I indicate to the parties that I am 
satisfied that the agreement is one which comes within 
the Principles and one which it is proper to sanction. 

In view of the indications put to me in the closing 
submissions of Mr Stratton on behalf of the 
Government that the proposed Award amendments 
will need some fine tuning as a result of the 
amendments to the original agreements made very 
lately, my suggestion is that the parties should tender an 
agreed minute which I would take as a substitution for a 
Speaking to the Minutes. 

Appearances: Mr P.L. Jennings on behalf of the 
Applicant. 

Mr R.A. Stratton on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

Western Australian Branch of the Australian Medical 
Association Incorporated 

and 
The Boards of Management of Royal Perth Hospital 

and Others and the Hon Minister for Health. 
No. P79 of 1988. 

Medical Officer Health and Welfare Services 
COMMISSIONER G.L. FIELDING. 

26th day of May 1989. 

Order. 
HAVING heard Mr P.L. Jennings on behalf of the 
Applicant and Mr R.A. Stratton on behalf of the 
Respondents, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders— 

That the Metropolitan Teaching Hospitals — 
Salaries and Conditions of Service Award 1986 
(Medical Officers) as amended be further 
amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1989, unless otherwise specified. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
1. Clause 3. — Arrangement: 

(A) Delete the word "Duty" in 13. and insert in lieu 
the word "Duties". 

(B) Delete the word "Recall" in 15. and insert in 
lieu the words "Call Back". 

(C) Delete the words after 15A. "Claims for 
Payment of Penalties" and insert in lieu the 
words "Claims for Payment of Overtime or 
Other Penalties". 

(D) After the number and words "18. Annual 
Leave" insert the number and words "18A. 
Public Holidays". 

(E) After the number and words "28. Term of 
Award" insert the number and words "29. 
Liberty to Apply". 

2. Clause 4. — Definitions: 
(A) Delete the words "Specialist Recognition 

Advisory Committee" where they appear in 
this clause and insert in lieu the words 
"National Specialist Qualification Advisory 
Committee". 

(B) Delete the words "National Health Act" where 
they appear in this clause and insert in lieu the 
words and numbers "Health Insurance Act 
1973". 

3. Clause 7. — Part-Time Medical Officers: Delete 
this clause and insert in lieu the following: 

7.—Part-Time Medical Officers. 
(1) Medical officers in training positions above 

Level 5 may be employed to be regularly rostered to 
work for less than the ordinary weekly hours of 
duty provided that:— 
(a) The medical officer occupies a recognised 

post approved by the appropriate College and 
the Employer for the purposes of obtaining a 
postgraduate qualification and for the 
appointment of a medical officer/s on a part- 
time basis in accordance with the College's 
training requirements. 

(b) A medical officer employed on a part-time 
basis is employed in accordance with the 
appropriate College's requirements and in 
any event for a minimum of 50 per cent of the 
ordinary weekly hours of a full-time medical 
officer. 

(c) Payment is made on a pro rata basis to the rate 
prescribed for the level at which the medical 
officer is employed in proportion to which the 
part-time medical officer's ordinary hours 
bear to normal hours prescribed in subclause 
(1) of Clause 11. — Hours of Duty. 

(2) Notwithstanding the provisions of Clause 
11. — Hours of Duty and subclause (1) above, a 
medical officer may be regularly employed on any 
day Monday to Friday, to work less hours than 
prescribed by Clause 11. — Hours of Duty, 
subclause (1). A medical officer's minimum weekly 
hours shall be specified at the commencement of 
the medical officer's employment and be worked in 
minimum continuous periods of three hours. The 
medical officer's normal hours shall only be varied 
in accordance with the provisions of this clause. 
The hourly rate shall be calculated on the same 
basis as prescribed in subclause (l)(c) above. 

Where the Employer wishes to increase the 
normal hours worked by a part-time medical 
officer for a period of two or more weeks and the 
medical officer so agrees in writing, the increased 
hours shall be deemed to be the medical officer's 
normal hours for that period. Hours worked in 
excess of the medical officer's normal hours in any 

roster period shall be paid in accordance with 
subclause (3)(a) hereunder and Clause 14. — 
Payment for Excess Hours. 

(3)(a) When a medical officer is employed 
under the provisions of this clause, there shall be 
an entitlement to the same leave, penalties and 
other conditions as prescribed in this Award for 
full-time medical officers, payment being on a pro 
rata basis in the same proportion that the medical 
officer's normal hours bear to the hours prescribed 
in subclause (1) of Clause 11. — Hours of Duty. 

Provided that a medical officer who is employed 
in accordance with the provisions of subclause (2) 
above, may be paid an allowance of 20 per cent in 
lieu of such entitlements. 

(b) Where during any qualifying period the 
ordinary hours of a part-time medical officer vary 
as a proportion of the hours prescribed in 
subclause (1) of Clause 11. — Hours of Duty the 
ordinary hours worked shall be averaged over the 
qualifying period. 

(4) The Employer shall advise the Executive 
Director of the Association within 28 days of the 
date of this Award coming into operation as to the 
number of hours worked by those medical officers 
employed in a part-time capacity. 

(5) The Employer shall advise the Executive 
Director of the Association within seven days of 
any part-time office created or altered after this 
Award comes into operation as to the number of 
positions occupied, the days on which and number 
of hours worked by those medical officers 
employed in a part-time capacity. 

(6) Any dispute as to whether a part-time 
position is necessary shall be referred to the Board 
of Reference. 

4. Clause 8. — Salaries: Delete this clause and insert 
in lieu the following: 

8.—Salaries. 
(1)(a) Salaries or salary ranges applicable to 

medical officers covered by this Award, calculated 
on the basis of the ordinary hours of duty specified 
in subclause (1) of Clause 11. — Hours of Duty of 
rostered duty in any period of one week, shall be: 

Level $ p.a. 
Level 1 33 269 
Level 2 35 676 
Level 3 38 134 
Level 4 39 625 
Level 5 41 181 
Level 6 44 365 
Level 7 47 049 
Level 8 49 854 
Level 9 51 832 
Level 10 54 832 

(b) The salary of an Intern shall be at Level 1. 
(c) The salary of a Resident Medical Officer 

shall be within the range of Levels 2 to 4 inclusive, 
based on years of relevant experience after 
graduation. Level 4 shall apply to 4th and 
subsequent years of experience after graduation. 

(d) The salary of a Registrar shall be within the 
range of Levels 5 to 8 inclusive based on years of 
relevant experience in that capacity. 

(e) The salary of a Senior Registrar shall be 
within the range of Levels 9 to 10. based on years of 
relevant experience in that capacity. 

(0 Subject to the provisions of this Award, a 
medical officer shall be employed in accordance 
with the level of work performed. 

(2) Subject to good conduct, diligence and 
efficiency, a medical officer shall proceed from the 
point of entry in the salary range to the maximum 
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of the range for the particular class of employment 
according to the increments in such salary range. 

(3) Salaries shall be paid at least fortnightly. 
(4) An Employer on whom this award or 

industrial agreement is binding shall not increase 
the rate of salary payable to a medical officer on 9 
September 1988 or otherwise vary the conditions of 
employment applicable to a medical officer on that 
date so as to increase that Employer's labour costs, 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

(5) It is a term of this Award that the Association 
undertakes, until 1 July 1989, not to pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles. 

5. Clause 9. — Higher Qualifications: Delete 
subclause (1) and insert in lieu the following: 

(1) A medical officer, other than a senior 
registrar, who has obtained an appropriate 
specialist qualification (acceptable to the National 
Specialist Qualification Advisory Committee of 
Australia established under the Health Insurance 
Act 1973) shall be paid an allowance of $952.00 per 
annum. 

6. Clause 11. — Hours of Duty: Delete this clause and 
insert in lieu the following: 

11.—Hours of Duty. 
(1 )(a) A medical officer's ordinary hours of duty 

shall consist of 40 hours per week to be rostered in 
accordance with the provisions of Clause 12.— 
Rosters. The 40 ordinary hours of duty and any 
required extra duty (other than on call and/or 
recall) shall be worked in rostered periods as 
prescribed in Clause 12. — Rosters. 

(b) With effect from 1 July 1990 a medical 
officer's ordinary hours of duty shall consist of 38 
hours per week to be rostered in accordance with 
the provisions of Clause 12. — Rosters. The 38 
ordinary hours of duty (other than on call and/or 
recall) shall be worked in rostered periods as 
prescribed in Clause 12. — Rosters. 

(2) Medical officers' hours of duty shall be 
worked so as to provide the following time off 
duty: 

(a) Eight days free from ordinary hours of 
duty in each 28 day cycle. 

(b) Where practicable, at least two 
consecutive days off duty shall be granted 
and shall not be preceded by a night shift 
unless the medical officer is rostered to 
work on evening or night shift 
immediately following rostered days off. 

(c) Twelve evenings off, Monday to Friday 
inclusive between the hours of 6.00 p.m. 
and 8.00 a.m., in each 28 day cycle, 
provided that, by agreement between the 
Association and the Employer, 
designated positions shall be exempted 
from the provisions of this subclause. 

(3)(a) Where a medical officer is required to 
resume duty before having had eight consecutive 
hours off duty the subsequent hours worked until 
released from duty for eight consecutive hours, 
shall be included in excess hours and paid for in 
accordance with Clause 14. — Payment for Excess 
Hours. A medical officer released from duty shall 
be entitled to be absent for eight consecutive hours 
without loss of pay for ordinary working hours 
occurring during such absence. 

(b) Where necessary. Employers have the right 
to require medical officers to work during their 
time off periods provided the rostered hours of 
work of any medical officer shall not exceed 75 

hours in any period of seven consecutive days nor 
more than 140 hours in any 14 days or 280 hours in 
any period of 28 consecutive days. 

(4)(a) Medical officers shall not be rostered to 
work more than four consecutive nights. 

(b) Medical officers shall not be rostered for 
duty for more than 18 consecutive hours except by 
agreement between the Employer and medical 
officer. Where a medical officer works beyond 18 
consecutive hours, the additional hours shall be 
included in excess hours and paid for in 
accordance with Clause 14. — Payment for Excess 
Hours. 

(5) Meal breaks shall be a minimum of 30 
minutes and shall not be counted as time worked, 
provided that where a medical officer is held on 
call within the hospital, the period on call shall be 
counted as part of the medical officers' ordinary 
working hours. 

(6) A medical officer shall not be compelled to 
work for more than five hours without a break for a 
meal, provided that a medical officer who 
commences work at or before 7.00 a.m. may be 
required to work for six hours before having a meal 
break. Provided further that where rostered duty 
exceeds nine consecutive hours, an additional 
meal break shall be provided at the completion of 
each further period of five hours after the 
completion of the first meal break. 

7. Clause 12. — Rosters: Delete this clause and insert 
in lieu the following: 

12.—Rosters. 
(1) Medical officer's hours of duty shall be 

worked according to a roster or rosters which shall 
operate over either a 14 day or 28 day period and be 
exhibited at some reasonably convenient place 
accessible to the medical officers to whom it 
applies. 

(2) The roster or rosters shall set out the medical 
officer's times of commencing and ending each 
period of duty for a period of not less than 14 
consecutive days and such rosters shall be posted 
at least seven days in advance of their 
commencement of operation. 

(3) Except in cases of emergency or where the 
medical officer concerned so agrees, rosters shall 
not be amended during their currency. Provided, 
however, that by agreement amongst themselves 
and where appropriate clinically, medical officers 
may replace one another for periods of rostered 
duty provided that the medical officers notify the 
appropriate personnel of the Employer of the 
change. 

(4) Rosters shall be drawn up so as to provide at 
least eight hours off between successive periods of 
duty and allow adequate time for rest and sleep. 

(5) Notwithstanding the provisions of the 
foregoing and Clause 11. — Hours of Duty: 

(a) Where the Employer and the medical 
officer agree to a roster that has 
provisions for hours of duty not in 
conformity with the foregoing paragraph 
such roster system shall apply. 

(b) Special arrangements may be made by 
agreement between the Employer and the 
medical officer should an officer need to 
remain on call or to work during off duty 
periods specified in the preceding 
subclauses in order to gain sufficient 
postgraduate medical training and 
experience to meet the requirements for a 
higher qualification. 
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8. Clause 13. — Payment for Rostered Duties: Delete 
this clause and insert in lieu the following with effect 
from 8 January 1990: 

13.—Payment for Rostered Duties. 
(1) A loading of 12.5 per cent of the ordinary 

salary shall, subject to subclause (2) hereunder. be 
paid for time worked on afternoon or night duty as 
defined hereunder: 

(a) afternoon duty — commencing or con- 
tinuing between 12 noon and 6.00 p.m. 

(b) night duty — commencing or continuing 
between 6.00 p.m. and 4.00 a.m. 

(2) The provisions of subclause (1) of this clause 
do not apply to a medical officer who having 
commenced duty after 4.00 a.m. completes duty at 
or before 6.00 p.m. on the same day. 

(3) Where a period of duty up to a maximum of 
18 hours, is worked as part of the normal roster, the 
first eight hours are to be paid at the ordinary rate, 
unless those hours commenced after 12 noon or 
before 4.00 a.m.. in which case the loading as 
prescribed in subclause (1) or the weekend rates as 
prescribed in subclause (5), as the case may be. 
shall be paid for such additional time worked. 

•(4) Where a medical officer works ordinary 
rostered hours of duty such that the medical officer 
continues to work after 4.00 a.m. the following day. 
the loading as prescribed in subclause (1) shall 
continue to apply. 

(5) The loading on the ordinary rates of pay for 
all work performed during ordinary hours on a 
Saturday and Sunday shall be 50 percent. The rates 
prescribed in this subclause shall be in substitution 
for and not cumulative on the rates prescribed in 
subclause (1) of this clause. 

(6) Work performed on a holiday referred to in 
Clause 18A. — Public Holidays, shall be paid for at 
the rate of 250 per cent or if the Employer and 
medical officer mutually agree, the employee shall 
be paid for time worked at the rate of 150 per cent 
and in addition, be allowed to observe the holiday 
on a day mutually acceptable to the Employer and 
the medical officer, provided that no more than five 
days may be accumulated at any one time. 

9. Clause 14.—Payment for Excess Hours: Delete 
this clause and insert in leiu the following: 

14.—Payment for Excess Hours. 
(1) (a) Payment for hours of duty worked in 

excess of 160 hours in any four week cycle shall be 
paid at the rate of 150 per cent of the equivalent 
hourly rate applicable to the medical officer 
calculated according to the following formula. 

Fortnightly salary x No. of excess hours of July x 3 
i) ~T~ 

(b) Provided that payment for hours of duty 
worked in excess of 240 hours in any four week 
cycle shall be paid at the rate of 200 per cent of the 
equivalent hourly rate applicable to the medical 
officer calculated according to the following 
formula. 

Fortnightly salary x No. ol'hours of duty in excess of 240 x 2 

(2) (a) With effect from 1 July 1990 payment for 
hours of duty worked in excess of 152 hours in any 
four week cycle shall be paid at the rate of 150 per 
cent of the equivalent hourly rate applicable to the 
medical officer calculated according to the 
following formula. 

Fortnightly salary x No. of excess hours of duty x 2 
76 ~"7~ 

(b) Provided that payment for hours of duty 
worked in excess of 232 hours in any four week 
cycle shall be paid at the rate of 200 per cent of the 
equivalent hourly rate applicable to the medical 
officer calculated according to the following 
formula. 

Fortnightly salary x No. of hours of duty in excess of 232 x 2 
76 

10. Clause 15.—On Call and Call Back: Delete this 
clause and insert in lieu the following: 

15.—On Call and Call Back. 
(1) On Call. 

(a) Medical officers shall be rostered on call 
in accordance with clinical need by the 
Medical Superintendent in consultation 
with the Head of the Department. 

(b) A medical officer rostered on call shall be 
paid an hourly allowance equal to 18.75 
per cent of the ordinary hourly full-time 
salary rate prescribed from time to time 
under Clause 8.—Salaries for medical 
officer. Level 5. Provided that payment in 
accordance with this paragraph shall not 
be made with respect to any period for 
which payment is otherwise made in 
accordance with the provisions of this 
clause when the medical officer is 
recalled to work. 

For the purposes of this subclause. the 
ordinary hourly divisor shall be: 

(i) with effect from 1 July 1989 — one 
fortieth of the minimum weekly 
salary rate. 

(ii) with effect from 1 July 1990 — one 
thirty-eight of the minimum 
weekly salary rate. 

(c) For the purposes of this Award a medical 
officer is on call when the medical officer 
is directed by the employer to remain 
readily contactable and available to 
return to work outside of the medical 
officer's normal hours of duty. 

(2) Call Back. 
(a) (i) When a medical officer is recalled 

to work, the medical officer shall 
be paid at the rate of time and a 
half of the medical officer's salary 
prescribed under Clause 8.— 
Salaries with a minimum payment 
of three hours. 

(ii) The medical officer shall not be 
obliged to work for three hours if 
the work for which the medical 
officer was recalled is completed 
in less time, provided that if the 
medical officer is called out within 
three hours of starting work on a 
previous recall the medical officer 
shall not be entitled to any further 
payment for the time worked 
within that period of three hours. 

(b) Where a medical officer is recalled to 
work, payment for the call back shall 
commence from: 

(i) In the case of a medical officer who 
is on call, the time the medical 
officer starts work; 

(ii) In the case of a medical officer who 
is not on call, the time the medical 
officer embarks on the journey to 
attend the call. Provided that 
where a medical officer is recalled 
within two hours prior to com- 
mencing normal duty, any time 
spent in travelling to work shall 
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not be included with actual duty 
performed for the purpose of 
determining payment under this 
paragraph. 

(c) A medical officer who is required to use 
the medical officer's motor vehicle when 
recalled to work shall be reimbursed all 
expenses incurred in accordance with the 
provisions of Schedule 2 of the Public 
Service Motor Vehicle Allowances 
Award. 

11. Clause 16.—Board and Lodging: Delete the rates 
$3.90. $4.80 and $5.75 where they appear in this clause 
and insert in lieu the rates $4.70, $5.80 and $6.95 
respectively. 

12. Clause 18.—Annual Leave: Delete this clause 
and insert in lieu the following with effect from 8 
January 1990: 

18.—Annual Leave. 
(1)(a) Except as provided in paragraph (b), 

medical officers employed on a full-time basis 
shall be entitled to four weeks' annual leave on full 
pay at the completion of 52 weeks continuous 
service. 

(b) Medical officers who are rostered to work 
their ordinary hours on Sundays and/or public 
holidays during the qualifying period of 
employment for annual leave shall be entitled to 
receive additional annual leave as follows: 

(i) If 35 ordinary shifts on such days have 
been worked — one week. 

(ii) If less than 35 ordinary shifts on such 
days have been worked the medical 
officer shall be entitled to have one 
additional day's leave for each seven 
ordinary shifts so worked, provided that 
the maximum additional leave shall not 
exceed five working days. 

(2) Annual leave shall be taken at the 
convenience of the employer during the year in 
which it accrues. Annual leave may be accrued by 
mutual agreement to a maximum entitlement of 
two years' leave. All annual leave taken shall be at 
the rate of salary applicable at the time of taking 
such leave. 

(3) By mutual agreement, a medical officer shall 
be allowed to take the annual leave prescribed in 
this clause before the completion of 52 weeks 
continuous service. 

(4) Notwithstanding the provisions of this 
clause, the employer may direct a medical officer to 
take accrued annual leave and may determine the 
date on which such leave shall commence. 

(5)(a) If after four weeks' continuous service in 
any qualifying 52 week period, a medical officer 
lawfully terminates service, or employment is 
terminated by the employer through no fault of the 
medical officer, the medical officer shall be paid 
one-fifty-second of the entitlement to annual leave 
in respect of each completed week of continuous 
service in that qualifying period. 

(b) If the services of a medical officer terminate 
and the medical officer has taken a period of 
annual leave in accordance with subclause (2) of 
this clause, and if the period of leave so taken 
exceeds that which would become due pursuant to 
paragraph (a) of this subclause, the medical officer 
shall be liable to pay the amount representing the 
difference between the amount received for the 
period of annual leave taken and the amount 
which would have accrued in accordance with 
subclause (1) of this clause. The employer may 

deduct this amount from money due to the medical 
officer by reason of the other provisions of this 
Award at the time of termination. 

(c) In addition to any payment to which a 
medical officer may be entitled under this clause, 
where a medical officer's employment is 
terminated after the completion of 52 weeks and 
the medical officer has not been allowed the 
annual leave prescribed under this Award, the 
medical officer shall be given payment in lieu of 
that leave. 

(6) Medical officers upon request shall receive 
their ordinary pay and any allowances due to them 
for the period of their annual leave prior to going 
on such annual leave. 

(7) A medical officer shall be entitled to the 
payment of 17.5 per cent loading when proceeding 
on annual leave. 

(8) A medical officer who is granted additional 
annual leave in accordance with paragraph (l)(b) 
shall be paid: 

(a) shift and weekend penalties the medical 
officer would have received had the 
medical officer not proceeded on annual 
leave or, 

(b) a loading equivalent to 20 per cent of 
normal salary for the additional leave 
whichever is the greater. 

(c) a pro rata loading is payable on periods of 
less than five weeks except upon 
termination. 

(9) The loading shall be calculated on the 
medical officer's current salary rate with respect to 
a maximum of four weeks' annual leave. The 
maximum payment shall not exceed the Average 
Weekly Total Earnings of all males in Western 
Australia, as published by the Australian Bureau 
of Statistics, for the September quarter of the year 
immediately preceding that in which such leave 
commences. Maximum payment to medical 
officers who are granted an additional week's 
annual leave shall not exceed five-fourths of the 
Average Weekly Total Earnings of all males in 
Western Australia, as published by the Australian 
Bureau of Statistics, for the September quarter of 
the year immediately preceding that in which the 
annual leave commences. The following 
additional conditions shall apply:— 

(a) When annual leave is approved to be 
taken in periods of less than four weeks, a 
pro rata loading shall be paid at the rate 
applicable when such leave is taken. 

(b) A medical officer who has been permitted 
to proceed to annual leave and who 
ceases duty before completing the 
required continuous service to accrue 
such leave must refund the value for the 
unearned pro rata portion, but no refund 
is required in the event of the death of a 
medical officer. 

(c) Annual leave commencing in any year 
and extending without a break into the 
following year attracts the loading 
calculated on the salary applicable on the 
day such leave commenced. 

(d) The loading payable on approved 
accumulated annual leave shall be at the 
rate applicable at the date such leave is 
taken. Under these circumstances a 
medical officer can receive up to the 
maximum loading for the approved 
accumulated annual leave in addition to 
the loading for the current year's 
entitlement. 



(e) Payment made for annual leave on the 
retirement or resignation of a medical 
officer shall include the loading 
calculated in accordance with the 
provisions of this subclause. The loading 
shall also be included in the payment 
made for annual leave to the widow or 
estate of a deceased medical officer. 

(f) The loading prescribed in this subclause 
shall not apply to proportionate leave on 
termination. 

(10) In the case of any medical officer 
transferring from one employer to another and 
who is covered by this Award the annual leave 
entitlement may be transferred. 

(11) Payment in lieu of annual leave shall be 
made on the death, resignation or retirement of a 
medical officer. Pro rata annual leave shall be 
calculated on the basis of the formula set out in 
subclause (5)(a) of this clause. 

13. Clause 18A.—Public Holidays: Insert this new 
clause following Clause 18.—Annual Leave with effect 
from 8 January 1990: 

18A.—Public Holidays. 
(1) A medical officer employed on a full-time 

basis is entitled to the following holidays: 
(a) The following public holidays in 

accordance with the Public and Bank 
Holidays Act 1972: New Year's Day (1 
January), Australia Day (Monday on or 
first Monday following 26 January), 
Labor Day (Monday on or first Monday 
following 1 March), Good Friday, Easter 
Monday, Anzac Day (25 April), 
Foundation Day (Monday on or first 
Monday following 1 June), Celebration 
Day for the Anniversary of the Birthday 
of the Reigning Sovereign, Christmas 
Day (25 December), Boxing Day (26 
December). 

When New Year's Day, Anzac Day, or 
Christmas Day falls on a Saturday or 
Sunday the next following Monday is 
also a public holiday. 

When Boxing Day falls on a Saturday 
the next following Monday is also a 
public holiday. 

When Boxing Day falls on a Sunday or 
Monday the next following Tuesday is 
also a public holiday. 

(b) The following public service holidays in 
accordance with the Public Service Act 
1978: The first day following New Year's 
Day except when New Year's Day falls on 
a Friday, in which case the next following 
Monday; Saturday or Sunday, in which 
case the next following Tuesday, or 
Tuesday, in which case the Monday 
preceding New Year's Day, Easter Eve 
(Easter Saturday), Easter Tuesday, the 
Monday preceding Christmas Day when 
Christmas falls on a Tuesday or the 
Friday following Christmas Day when 
Christmas Day falls on a Wednesday. 

(2) A medical officer who is required to be on 
call in accordance with the provisions of Clause 
15.—On Call and Call Back of this Award on a day 
observed as a public holiday during the medical 
officer's ordinary hours shall be allowed to observe 
that holiday on a day mutually acceptable to the 
employer and the medical officer. 

(3) A medical officer employed on a part-time 
basis shall be entitled to public holidays and public 
service holidays in accordance with subclause 
(2)(a) of Clause 7.—Part-Time Medical Officers of 
this Award. 

14. Clause 29.—Liberty to Apply: Insert this new- 
clause following Clause 28.—Term of Award as 
follows: 

29.—Liberty to Apply. 
Liberty is reserved to the parties to apply to 

amend the following clause — 
Clause 11, subclause (5) — Meal Breaks. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT PSA AG2 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Public Service Commission. 

No. P16 of 1989. 

Government Officer State Government 
Administration 

COMMISSIONER J.A. NEGUS. 
2nd day of June 1989. 

Order. 
HAVING heard Mr A. Henderson on behalf of the 
Applicant and Ms A.S. Zanardo on behalf of the 
Respondent, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Public Service Camping Allowance 
Agreement No. PSA AG2 of 1985 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of March 1989. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule A: Delete this schedule and insert in lieu 

thereof:— 
Schedule A. 

South of 26 degrees South Latitude. 
Item Rate Item 

per day 
1 Permanent Camp — 

Cook provided by 
the Department 16.35 1 

2 Permanent Camp — 
No Cook provided 
by the Department 21.80 2 

3 Other Camping — 
Cook provided by 
the Department 27.25 3 

4 Other Camping — 
No Cook provided 32.70 4 
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2. Schedule B: Delete this schedule and insert in lieu 
thereof:— 

Schedule B. 
North of 26 degrees South Latitude. 

Permanent Camp — 
Cook provided by 
the Department 

Permanent Camp — 
No Cook provided 
by the Department 

Other Camping — 
Cook provided by 
the Department 

Other Camping — 
No Cook provided 

Rate 
per day 

SALARIED OFFICERS OF MURDOCH 
UNIVERSITY AWARD 1984 No. 16 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Murdoch University. 

No. P9 of 1989. 
Various University 

COMMISSIONER J.A. NEGUS. 
16th day of June 1989. 

HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr J. Miller on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Salaried Officers of Murdoch 
University Award 1984 No. 16 of 1984 be varied in 
accordance with the following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—On Call: Delete subclause (1) of this 

clause and insert in lieu thereof — 
(1) An officer who is authorised by the head of 

the department or by a duly authorised senior 
officer to be "on call" during that person's period 
off duty shall be paid an allowance in accordance 
with the following formula for each hour or part 
thereof that person is rostered "on call". 
Level 2/4 Laboratory Technologist x 1 x 18.75 = 2.33 
Minimum (Weekly) 37.5 100 

Provided that payment in accordance with this 
subclause shall not be made with respect to any 
period for which payment is made in accordance 
with the provisions of Clause 16.—Overtime, of this 
award when the officer is recalled to work 
(operative from 13 April 1989). 

2. Clause 18.—Shiftwork: Conditions and 
Allowances: 

(A) Delete subclause (l)(a) and insert in lieu 
thereof — 

Subject to Clause 15.—Hours of Duty. 
(1) (a) An officer engaged on shifts shall 

work a 75 hour fortnight, exclusive of 
meal breaks, on the basis of not more 
than 10 shifts of IV2 hours' 
duration. 

Provided also that whenever an 
agreed alteration to the number of 
hours per shift has occurred then the 
allowance per shift shall be varied on 
a pro rata basis to reflect any 
variation to other than IV2 hours 
(operative from 13 April 1989). 

(B) Delete subclause (2)(a) and insert in lieu 
thereof: 

(2) (a) An officer required to work an 
afternoon or night shift of IV2 hours 
shall, in addition to the ordinary rate 
of salary, be paid a loading of $10.63 
for each afternoon or night shift 
worked (operative from 13 April 
1989). 

3. Clause 21.—Travelling Allowance: Delete 
subclause (12) of this clause and insert in lieu 
thereof: 

(12) The rates of travelling allowance shall be as 
follows (these rates are operative from 1 March 
1989)— 

Daily 
Item Particulars Rate 

Allowance to meet incidental $ 
expenses 

1. WA — South of 26 degrees South 
Latitude 5.35 

2. WA — North of 26 degrees South 
Latitude 8.00 

3. Interstate 8.00 
Accommodation involving an over- 
night stay at a hotel or motel 

4. WA — Metropolitan Hotel or Motel 94.55 
5. Locality South of 26 degrees South 

Latitude 76.90 
6. Locality North of 26 degrees South 

Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Halls Creek 103.50 
Karratha 166.00 
Kununurra 120.00 
Marble Bar 108.00 
Newman 145.50 
Nullagine 82.00 
Onslow 101.00 
Pannawonica 119.00 
Paraburdoo 138.00 
Port Hedland 143.25 
Roeboume 107.50 
Sandfire 80.50 
Shark Bay 92.50 
Tom Price 147.50 
Wickham 131.00 
Wittenoom 103.50 
Wyndham 122.50 
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Daily 
Item Particulars Rate 

$ 
7. Interstate — Capital City 

Sydney 132.60 
Melbourne 124.30 
Other Capitals 116.% 

8. Interstate — Other than Capital 
City 76.90 

Accommodation involving an over- 
night stay at other than a hotel or 
motel 

9. WA — South of 26 degrees South 
Latitude 38.25 

10. WA — North of 26 degrees South 
Latitude 53% 

11. Interstate 53.60 
Travel not involving an overnight 
stay 

12. WA — South of 26 degrees South 
Latitude: 

Breakfast 7.95 
Lunch 7.95 
Evening Meal 17.00 

13. WA — North of 26 degrees South 
Latitude: 

Breakfast 8.60 
Lunch 1100 
Evening Meal 26.00 

Midday Meal [Subclause (10)] 
14. Rate per meal 3.45 
15. Maximum reimbursement per day 

period 17.25 

4. Clause 22.—Payment of Hire for Use of Officer's 
Own Vehicles: Delete subclause (6) of this clause and 
insert in lieu thereof — 

(6) The rates of hire for the use of an officer's own 
vehicle on official business shall be as follows 
(these rates are operative from 21 February 
1989)— 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc and 

2600cc Under 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
Other 46.5 40.9 35.8 
North of 23.5 degrees 

South Latitude 43.8 38.2 33.3 

SALARIED OFFICERS OF THE UNIVERSITY 
OF WESTERN AUSTRALIA 1978 

AWARD No. 16 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40—Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
University of Western Australia. 

No. PI 1 of 1989. 
Various University 

COMMISSIONER J.A. NEGUS. 
14th day of June 1989. 

69 W.A.I.G. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr R. Slater on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Salaried Officers of the University of 
Western Australia 1978 Award No. 16 of 1977 be 
varied in accordance with the following 
Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 16— On Call: Delete subclause (a) of this 

clause and insert in lieu thereof — 
(a) An officer who is authorised by the head of 

the department or by a duly authorised senior 
officer to be "on call" during that person's period 
off duty shall be paid an allowance in accordance 
with the following formula for each hour or part 
thereof that person is rostered "on call" (operative 
from 13 April 1989). 
Level 2/4 Laboralory Technologist x 1 x 18,75 = 2.33 
Minimum Weekly 37.5 100 

2. Clause 17.—Shiftwork: Conditions and 
Allowances: Delete subclauses (a)(i) and (b)(i) of this 
clause and insert in lieu thereof — 

(a) (i) An officer engaged on shifts shall work a 
75 hour fortnight, exclusive of meal 
breaks, on the basis of not more than 10 
shifts of IVz hours' duration. 

Provided also that whenever an agreed 
alteration to the number ofhours per shift 
has occurred then the allowance per shift 
shall be varied on a pro rata basis to reflect 
any variation to other than IVz hours 
(operative from 13 April 1989). 

(b) (i) An officer required to work an afternoon 
or night shift of IV2 hours shall, in 
addition to the ordinary rate of salary, be 
paid a loading of $10.63 for each 
afternoon or night shift worked 
(operative from 13 April 1989). 

3. Clause 20.—Travelling Allowance: Delete 
subclause (1) of this clause and insert in lieu 
thereof— 

(1) The rates of travelling allowance shall be as 
follows (rates operative from 1 March 1989) — 

Daily 
Item Particulars Rate 

Allowance to meet incidental $ 
expenses 

1. WA — South of 26 degrees South 
Latitude 5.35 

2. WA — North of 26 degrees South 
Latitude 8.00 

3. Interstate 8.00 
Accommodation involving an over- 
night stay at a hotel or motel 

4. WA — Metropolitan Hotel or Motel 94.55 
5. Locality South of 26 degrees South 

Latitude 76.90 
6. Locality North of 26 degrees South 

Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Particulars 

Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
Tom Price 
Wickham 
Wittenoom 
Wyndham 

Interstate — Capital City 
Sydney 
Melbourne 
Other Capitals 

Interstate — Other than Capital 
City 

Accommodation involving an over- 
night stay at other than a hotel or 
motel 
WA — South of 26 degrees South 

Latitude 
WA — North of 26 degrees South 

Latitude 
Interstate 
Travel not involving an overnight 
stay 
WA — South of 26 degrees South 

Latitude: 
Breakfast 
Lunch 
Evening Meal 

WA — North of 26 degrees South 
Latitude: 

Breakfast 
Lunch 
Evening Meal 

Midday Meal [Subclause (j)] 
Rate per meal 
Maximum reimbursement per day 

period 

4. Clause 21.—Payment of Hire for Use of Officer's 
Own Vehicles: Delete subclause (f) of this clause and 
insert in lieu thereof — 

(f) The rates of hire for the use of an officer's own 
vehicle on official business shall be as follows (rates 
operative from 21 February 1989) — 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc and 

260Qcc Under 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF 

AWARD 1983 AWARD No. CR237 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
University of Western Australia. 

No. PlOof 1989. 

Various University 
COMMISSIONER J.A. NEGUS. 

14th day of June 1989. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr R. Slater on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the University of Western Australia 
Research Grant Salaried Staff Award 1983 Award 
No. CR237 of 1982 be varied in accordance with the 
following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—On Call: Delete subclause (1) of this 

clause and insert in lieu thereof — 
(1) An officer who is authorised by the head of 

the department or by a duly authorised senior 
officer to be "on call" during that person's period 
off duty shall be paid an allowance in accordance 
with the following formula for each hour or part 
thereof that person is rostered "on call" . 
Level 2/4 Laboratory Technologist x 1 x 18.75 = 2.33 
Minimum Weekly 37.5 100 

2. Clause 15.—Travelling: Delete subclause (12) of 
this clause and insert in lieu thereof — 

(12) The rates of travelling allowance shall be as 
follows (rates operative from 1 March 1989) — 

Daily 
Item Particulars Rate 

Allowance to meet incidental $ 
expenses 

1. WA — South of 26 degrees South 
Latitude 5.35 

2. WA — North of 26 degrees South 
Latitude 8.00 

3. Interstate 8.00 
Accommodation involving an over- 
night stay at a hotel or motel 

4. WA — Metropolitan Hotel or Motel 94.55 
5. Locality South of 26 degrees South 

Latitude 76.90 
6. Locality North of 26 degrees South 

Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Halls Creek 103.50 
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Daily 
Rate 

$ 
166.00 
120.00 
108.00 
145.50 
82.00 

101.00 
119.00 
138.00 
143.25 
107.50 
80.50 
92.50 

147.50 
131.00 
103.50 
122.50 

Particulars I 

Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
Tom Price 
Wickham 
Wittenoom 
Wyndham 

Interstate — Capital City 
Sydney 
Melbourne 
Other Capitals 

Interstate — Other than Capital 
City 

Accommodation involving an over- 
night stay at other than a hotel or 
motel 
WA — South of 26 degrees South 

Latitude 
WA — North of 26 degrees South 

Latitude 
Interstate 
Travel not involving an overnight 
stay 
WA — South of 26 degrees South 

Latitude: 
Breakfast 
Lunch 
Evening Meal 

WA — North of 26 degrees South 
Latitude: 

Breakfast 
Lunch 
Evening Meal 

Midday Meal [Subclause (10)] 
Rate per meal 
Maximum reimbursement per 
day period 

3. Clause 16.—Payment of Hire for Use of Officer's 
Own Vehicles: Delete subclause (6) of this clause and 
insert in lieu thereof — 

(6) The rates of hire for the use of an officer's 
own vehicle on official business shall be as follows 
(rates operative from 21 February 1989) — 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
260Gcc 1600cc and 

2600cc Under 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

WESTERN AUSTRALIAN STATE 
PUBLIC HOSPITALS PRACTITIONERS 

AWARD 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40—Variation of an Award. 
Western Australian Branch of the Australian 

Medical Association Incorporated 
and 

The Boards of Management of Royal Perth Hospital 
and Others. 

No. P43 of 1988. 
Medical Practitioners Health and Welfare Services 

COMMISSIONER G.L. FIELDING. 
31st day of May 1989. 

Order. 
HAVING heard Mr P.L. Jennings on behalf of the 
Applicant and Mr R.A. Stratton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988 have been complied with, and by 
consent, hereby orders— 

That the Western Australian State Public 
Hospitals Practitioners Award 1987 as amended, 
be further amended in accordance with the 
following Schedule with effect on and from this 
day. 

(Sgd.) G.L. FIELDING. 
fL.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 7. — Salaries and Salary Ranges: Delete 

subclause (2) and insert in lieu the following: 
(2) A medical practitioner, other than a 

Radiologist who is remunerated in accordance 
with Clause 16(10)(e), who is required to perform 
administrative duties appropriate to a Head of 
Department in a hospital, shall be paid an 
allowance calculated in accordance with the 
following formula: 

No. Staff under direct 
supervision and control $ p.a. 
0-4 nil 
5-9 1062 
10-20 2 124 
Over 20 3 186 

2. Clause 16. — Sessional Medical Practitioners: 
(A) Delete subclause (1) and insert in lieu 

thereof the following: 
(l)(a) A medical practitioner, other than a 

Radiologist employed in a teaching hospital, 
whose conditions are specified in subclause 
(10) of this clause, who is employed on a 
sessional basis shall be paid fortnightly at the 
sessional rate appropriate to the medical 
practitioner's appointment set out under 
Clause 7 of this Award. 

(b) In addition to the sessional payment a 
medical practitioner, including a Radiologist 
employed in a teaching hospital, shall be paid 
a loading of 10 per cent to compensate for the 
lack of entitlement to superannuation. 
Provided that this loading shall not be payable 
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where the practitioner is a contributing 
member of the State Government 
Superannuation Scheme. 

(c) Where a medical practitioner, including 
a Radiologist employed in a teaching hospital, 
has demonstrated the incurrence of private 
practice costs outside the hospital, a further 
loading shall be paid at the rate of 14 per cent 
of the sessional payment exclusive of the 
loading in lieu of superannuation on each 
session allocated up to and including five 
sessions. 

(B) Delete subclause (10) and insert in lieu 
thereof the following: 

(10)(a) Radiologists shall be appointed by 
teaching hospitals in accordance with the 
provisions of the Award, and their sessions 
allotted and remunerated in accordance with 
the provisions of this subclause. Radiologists 
appointed under the provisions of this Award, 
will undertake all radiological services to 
patients referred to them in teaching 
hospitals. 

(b) For the purpose of this subclause a 
radiological service is a radiological service as 
described in the Schedule to the Health 
Insurance Act 1973. 

(c) The number of sessions for service 
radiology in each teaching hospital shall be 
based on the number of radiological services 
performed in the previous year ending 30 June 
divided by 1 000. 

(d) Each radiologist shall be remunerated 
by sessional payment for 50 per cent of the 
number of sessions for which the individual 
radiologist is appointed. The sessional 
payment shall be made in accordance with the 
provisions of Clause 16(1) and shall be paid to 
each radiologist in post in each hospital by the 
employer. 

(e) The Head of the Department of 
Radiology will be paid a management fee 
equivalent to two additional sessions every 
week, and the deputy head of the department, 
where appointed, will be paid a fee equivalent 
to one additional session every week provided 
that the total number of sessions for which 
payment is made shall not exceed 10 sessions 
every week. Provided that this allowance may 
be reduced by agreement between the 
Association and the employer. 

(1) The provisions of subclauses (2)(a), 
(2)(b), (4), (5), (6), (7) and (8) of Clause 16 shall 
apply in respect of Radiologists covered under 
this subclause. 

(g) Notwithstanding the provisions of this 
subclause, where the employer and the 
Association agree in writing, other 
arrangements may be made for compensation 
for radiological services. Provided further that 
a Radiologist may elect to accept an 
appointment under this Award on a full-time 
basis and be remunerated in accordance with 
the provisions of Clause 7. — Salaries and 
Salary Ranges, relating to Full-Time Medical 
Practitioners, provided that such a 
Radiologist shall not be eligible for any 
additional payment prescribed by this 
subclause. 

Awards/Agreements — 
Variation of — 

AERATED WATER AND CORDIAL 
MANUFACTURING AWARD, 1985 

No. 10 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Cadbury Schweppes Pty Limited and Others. 
No. 216 of 1989. 

Various Aerated Water and Cordial 
Manufacturing 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and MrJ.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Aerated Water and Cordial 
Manufacturing Award No. 10 of 1975 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 33. — Part-Time Workers, add the 
number and title 34. — Superannuation. 

2. Clause 34. — Superannuation: Immediately after 
Clause 33. — Part-Time Workers, add the following new 
clause: 

34. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 
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(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Cont-ribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be 
entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
121 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 
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(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

BAG, SACK AND TEXTILE AWARD 
No. 3 of 1960 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Joyce Bros WA Pty Limited and Others. 
No. 217 of 1989. 

Various Textile Manufacturing 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Bag, Sack and Textile Award No. 3 of 
1960 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 33. — Higher Duties Allowance, add 
the number and title 34. — Superannuation. 

2. Clause 34. — Superannuation: Immediately after 
Clause 33. — Higher Duties Allowance of this award, 
add the following new clause: 

34. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 

'denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
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Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature;     

Name:    

Address: _____  

Classification:    

Date:     

BAKERS' (COUNTRY) AWARD No. 18 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Bakers", Pastrycooks' 
and Confectioners' Union of Workers 

and 
Acme Bakery and Others. 

No. 690 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL 

12th day of July 1989. 

Order. 
HAVING heard Mr C. Panizza on behalf of the 
applicant and Ms G. Marton on behalf of the 
respondents and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Bakers' (Country) Award No. 18 of 1977 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 12th day of July 
1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After Clause 30. — 

Settlement of Disputes Procedure, add a new title and 
number: 31. — Superannuation. 
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2. Clause 31. — Superannuation: Add new Clause 31. 
— Superannuation: 

31. — Superannuation. 
(1) Definitions. 

"Preferred Occupational Superannuation 
Scheme" or "Preferred Scheme" shall mean 
Westscheme. 

"An Approved Occupational Super- 
annuation Scheme" shall mean any fund 
which complies with the Australian 
Government's Occupational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the 
salary, wage or other remuneration regularly 
received by the employee in respect of the time 
worked in ordinary hours and shall include 
shift work penalties, payments which are 
made for the purpose of District or Location 
Allowances or any other rate paid for all 
purposes of the award to which the employee 
is entitled for ordinary hours of work. 
Provided that "ordinary time earnings" shall 
not include any payment which is for vehicle 
allowances, fares or travelling time 
allowances (including payments made for 
travelling related to distant work), 
commission or bonus. 

(2) Employer Contributions. 
(a) An employer shall contribute three per 

cent of ordinary time earnings per week 
per eligible employee either into the 
Preferred Occupational Superannuation 
Scheme or into any exempted Fund 
allowed by subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise, employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(d) Contributions for part-time and casual 
employees shall be calculated on pro-rata 
basis in the same proportion as the 
number of hours regularly worked each 
week bears to 38 hours. 

(3) Fund Membership. 
(a) Contributions in accordance with 

subclause (2) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date of engagement of the 
employee and payment shall commence 
after the employee has completed three 
months service, unless the employee fails 
to return a completed application to join 
the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (5) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (2) — Employer 
Contributions of this clause, unless they 
work a minimum of 10 hours per week. 

(c) Casual employees shall not be entitled to 
the benefits of this clause unless they are 
paid a minimum of $100 per week 

(4) Exemptions: Exemptions from the requirements 
of this clause shall apply to an employer who at the date 
of this order— 

(a) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order or award of 
an industrial tribunal, for a majority of 
employees at the date of issuing this order 
and makes payment for employees 
covered by this award in accordance with 
that order or award; or 

(c) subject to notification to the union, was 
contributing to an Approved Occupat- 
ional Superannuation Fund for employ- 
ees covered by this award where such 
payments are not made pursuant to an 
order of an industrial tribunal; or 

(d) was not contributing to an Approved 
Occupational Superannuation Scheme 
for employees covered by this award; 
and 



(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Letter of Denial; The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However. I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

(6) Voluntary Contributions: Where an 
employee elects to make additional voluntary 
contributions to the Fund by way of wage 
deductions, the employer shall facilitate such 
deductions in accordance with the employee's 
directions and the rules of the Fund. 

(7) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the expiration of one 
month from the date of this clause being inserted 
into the award. 

BAKERS' (METROPOLITAN) AWARD No. 13 of 
1987 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Bakers'. Pastrycooks' 
and Confectioners' Union of Workers 

and 
A. & P. Golden Bakery and Others. 

No. 686 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL 

12th day of July 1989. 

Order. 
HAVING heard Mr C. Panizza on behalf of the 
applicant and Ms G. Morton on behalf of the 
respondents and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Bakers' (Metropolitan) Award No. 13 of 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 12th day of July 
1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.I Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After Clause 27. — 

Liberty to Apply, add a new title and number: 28. — 
Superannuation. 

2. Clause 28. — Superannuation: Add new Clause 28. 
— Superannuation: 

28. — Superannuation. 
(1) Definitions. 

"Preferred Occupational Superannuation 
Scheme" or "Preferred Scheme" shall mean 
Westscheme. 

"An Approved Occupational Super- 
annuation Scheme" shall mean any fund 
which complies with the Australian 
Government's Occupational Superannuation 
Standards for Occupational Super- 
annuation. 

For the purpose of this clause "Super- 
annuation payment" shall mean: 

(a) In the case of employers who are 
known as Group Bakeries (as 
defined in the Registered Rules of the 
Bread Manufacturers' Association 
of Western Australia, Rules 3 and 5) 
$14.00 per week; or 

(b) In the case of employers who are 
known as Independent Bakeries and 
Hot-Bread-Shops (as defined in the 
Registered Rules of the Bread 
Manufacturers' Association of 
Western Australia Rule 3 and 5) three 
per cent of an amount equal to the 
base wage rate paid by the employer 
to the employee each week plus any 
supplementary payment plus an 
amount equivalent to the average of 
weekly penalty payments, provided 
this average of weekly penalty pay- 
ments shall not exceed 25 per cent. 
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The average of weekly penalty pay- 
ments shall be calculated in each 
week for each employee in accord- 
ance with Clause 20. —Allowances; 
or 

(c) In the case of any other employers 
operating a bakery where employ- 
ees do not commence their ordinary 
hours of work before 6.00 a.m. on the 
majority of days in any week, three 
per cent of ordinary time earnings. 

(2) Employer Contributions. 
(a) An employer shall contribute the 

superannuation payment per week per 
eligible employee either into the 
Preferred Occupational Superannuation 
Scheme or into any exempted Fund 
allowed by subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise, employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(d) Contributions for part-time and casual 
employees shall be calculated on pro-rata 
basis in the same proportion as the 
number of hours regularly worked each 
week bears to 38 hours. 

(3) Fund Membership. 
(a) Contributions in accordance with 

subclause (2) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee, 
from the date of engagement of the 
employee and payment shall commence 
after the employee has completed three 
months service, unless the employee fails 
to return a completed application to join 
the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (5) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 

union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (2) — Employer 
Contributions of this clause, unless they 
work a minimum of 10 hours per week. 

(c) Casual employees shall not be entitled to 
the benefits of this clause unless they are 
paid a minimum of $100 per week 

(4) Exemptions: Exemptions from the requirements 
of this clause shall apply to an employer who at the date 
of this order— 

(a) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order or award of 
an industrial tribunal, for a majority of 
employees at the date of issuing this order 
and makes payment for employees 
covered by this award in accordance with 
that order or award; or 

(c) subject to notification to the union, was 
contributing to an Approved 
Occupational Superannuation Fund for 
employees covered by this award where 
such payments are not made pursuant to 
an order of an industrial tribunal; or 

(d) was not contributing to an Approved 
Occupational Superannuation Scheme 
for employees covered by this award; 
and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 
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(5) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should 1 sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own: and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:       

Name:       

Address:        

Classification:          

Date:      

(6) Voluntary Contributions: Where an 
employee elects to make additional voluntary 
contributions to the Fund by way of wage 
deductions, the employer shall facilitate such 
deductions in accordance with the employee's 
directions and the rules of the Fund. 

(7) Operative Date: This clause shall 
operate— 

(a) In the case of employers who are known 
as Group Bakeries (as defined in the 
Registered Rules of the Bread 
Manufacturers Association of Western 
Australia, Rules 3 and 5), from not later 
than the beginning of the first pay period 
commencing on or after the expiration of 
one month from the date of this clause 
being inserted into the award. 

(b) In the case of employers who are known 
as Independent Bakeries (as defined in 
the Registered Rules of the Bread 
Manufacturers Association of Western 
Australia, Rules 3 and 5), from the 
beginning of the first pay period 
commencing on or after 1 October 1989. 

(c) In the case of all other employers 
including employers who are known as 
Hot-Bread-Shops (as defined in the 
Registered Rules of the Bread 
Manufacturers Association' of Western 
Australia Rules 3 and 5), from the 
beginning of the first pay period 
commencing on or after 1 October 1989. 

BRUSHMAKERS' AWARD No. 3® of 1959. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. —- Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Swan Brushware Limited. 
No. 212 of 1989. 

Various Brush Manufacturers 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondent, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders- 

Thai the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 35. — Shift Work, add the number and 
title 36, — Superannuation. 

2. Clause 36. — Superannuation: Immediately after 
Clause 35. — Shift Work of this award, add the 
following new clause: 

36. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be 
entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 

ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on and after the 1st day of July 
1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 
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However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   

CHILD CARE CENTRES (AIDES) 
AWARD 1984 No. A2 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Centre — Day Care and Others. 
No. 226 of 1989. 

Various Child Care 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Aides) Award, 
1984, No. A2 of 1983 be varied in accordance with 
the following Schedule and that such variation 
shall have effect on and from the 15th day of May 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 27. — Wages, add the number and title 
28. — Superannuation. 

2. Clause 27. — Wages: Immediately after this clause 
add the following new clause: 

Westscheme which complies with the 
guidelines established by the 
Occupational Superannuation Com- 
mission. 

(b) Employer contributions shall be paid 
on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of one 
week. 

(2) Definitions: "Approved Fund" shall mean a 
fund which has been established by and on behalf 
of the employer for the purposes of Occupational 
Superannuation and which complies with the 
Australian Government's Operational Standards 
for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time 
or casual employee for whom three per cent of 
ordinary time earnings is greater than $3.00 in the 
case of part-time and casual employees, and 
greater than $4.00 in the case of full-time 
employees. 

(3) Qualifying Period: All new employees shall 
serve a qualifying period of service in three 
calendar months with the employer before 
becoming entitled to the employer contributions 
mentioned in subclause (1) of this clause. Such 
employer contributions shall apply from the date 
of commencement. 

(4) Exemptions. 
(a) Employers of employees who are covered 

by a Superannuation Award or 
Agreement made pursuant to the 
Industrial Relations Act 1979 shall be 
exempted from the provisions of this 
clause. 

(b) An employer who provides superannuat- 
ion under an Approved Company Fund 
to employees shall in respect of those 
employees, and by agreement with the 
union, pay the contributions specified in 
paragraph (a) of subclause (2) of this 
clause to such Approved Company 
Fund. 

(5) Operative Date: This clause shall operate on 
and from 15 May 1989. 

28. — Superannuation. 
(1) Employer Contributions. 

(a) From 15 May 1989 the employer shall 
contribute three per cent of ordinary 
time earnings per eligible employee into 
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CHILD CARE CENTRES (CHILD 
CARE WORKERS) AWARD 

No. A4 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers" Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Centre — Day Care and Others. 
No. 227 of 1989. 

Various Child Care 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28 th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Child Care 
Workers) Award No. A4 of 1983 be varied in 
accordance with the following Schedule and that 
such variation shall have effect on and from the 
15th day of May 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 21. Meal Breaks and Allowances, add 
the number and title 22. Superannuation. 

2. Clause 21. — Meal Breaks and Allowances: 
Immediately after this clause, add the following new 
clause: 

22. — Superannuation. 
(1) Employer Contributions. 

(a) From 15 May 1989 the employer shall 
contribute three per cent of ordinary 
time earnings per eligible employee into 
Westscheme which complies with the 
guidelines established by the 
Occupational Superannuation Com- 
mission. 

(b) Employer contributions shall be paid 
on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of one 
week. 

(2) Definitions: "Approved Fund" shall mean a 
fund which has been established by and on behalf 
of the employer for the purposes of Occupational 
Superannuation and which complies with the 
Australian Government's Operational Standards 
for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time 
or casual employee for whom three per cent of 
ordinary time weekly earnings is greater than S3.00 
in the case of part-time and casual employees, and 
greater than $4.00 in the case of full-time 
employees. 

(3) Qualifying Period: All employees shall serve 
a qualifying period of one calendar month's 
continuous service with the employer before 
becoming entitled to the employer contributions 
mentioned in subclause (1) of this clause. Such 
employer contributions shall apply from the date 
of commencement. 

(4) Exemptions. 
(a) Employers of employees who are covered 

by a Superannuation Award or 
Agreement made pursuant to the 
Industrial Relations Act 1979 shall be 
exempted from the provisions of this 
clause. 

(b) An employer who provides superannuat- 
ion under an Approved Company Fund 
to employees shall, in respect of those 
employees, and by agreement with the 
union, pay the contributions specified in 
paragraph (a) of subclause (2) of this 
clause to such Approved Company 
Fund. 

(5) Operative Date: This clause shall operate on. 
and from 15 May 1989. 

CHILD CARE CENTRES (PRE SCHOOL 
TEACHERS') AWARD 1983 No. A3 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Centre — Day Care and Others. 
No. 228 of 1989. 

Various Child Care 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
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Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Pre-School 
Teachers') Award, 1983, No. A3 of 1983 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first pay 
period on or after the 15th day of May 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 18. — Bereavement Leave, add the 
number and title 19. — Superannuation. 

2. Clause 18. — Bereavement Leave: Immediately 
after this clause add the following new clause: 

19. — Superannuation. 
(1) Employer Contributions: 

(a) From 15 May 1989 the employer shall 
contribute three per cent of ordinary 
time earnings per eligible employee into 
Westscheme which complies with the 
guidelines established by the 
Occupational Superannuation Comm- 
ission. 

(b) Employer contributions shall be paid 
on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of one 
week. 

(2) Definitions: "Approved Fund" shall mean a 
fund which has been established by and on behalf 
of the employer for the purposes of Occupational 
Superannuation and which complies with the 
Australian Government's Operational Standards 
for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time 
or casual employee for whom three per cent of 
ordinary time earnings is greater than $3.00 in the 
case of part-time and casual employees, and 
greater than $4.00 in the case of full-time 
employees. 

(3) Qualifying Period: All new employees shall 
serve a qualifying period of service in three 
calendar months with the employer before 
becoming entitled to the employer contributions 
mentioned in subclause (1) of this clause. Such 
employer contributions shall apply from the date 
of commencement. 

69 W.A.I.G. 

(4) Exemptions. 
(a) Employers of employees who are covered 

by a Superannuation Award or 
Agreement made pursuant to the 
Industrial Relations Act 1979 shall be 
exempted from the provisions of this 
clause. 

(b) An employer who provides superannuat- 
ion under an Approved Company Fund 
to employees shall in respect of those 
employees, and by agreement with the 
union, pay the contributions specified in 
paragraph (a) of subclause (2) of this 
clause to such Approved Company 
Fund. 

(5) Operative Date: This clause shall operate on 
and from 15 May 1989. 

CHILD CARE (LADY GOWRIE CHILD 
CENTRE) AWARD No. A3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Vary Award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Lady Gowrie Child Care Centre (WA) Inc. 
No. 288 of 1989. 

Various Child Care Centre 
COMMISSIONER J.A. NEGUS. 

13th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
Applicant and Ms R.D. Hardy on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Commission Act 1979 hereby 
orders — 

That the Child Care (Lady Gowrie Child Centre) 
Award No. A3 of 1984 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 8th day of June 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Term: Delete this clause and insert in lieu 

the following — 
5.—Term. 

The term of this award shall be for a period of two 
years from the 16th day of August 1983. 
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CHILD CARE (OUT OF SCHOOL 
CARE — PLAYLEADERS) AWARD 

No. A13 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Communicare and Others. 
No. 229 of 1989. 

Various Child Care 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Out of School Care — 
Playleaders) Award No. A13 of 1984 be varied in 
accordance with the following Schedule and that 
such variation shall have effect on and from the 1 st 
day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 23. — Leave Reserved, add the number 
and title 24. — Superannuation. 

2. Clause 24. — Superannuation: Immediately after 
Clause 23. — Leave Reserved of this award, add the 
following new clause: 

24. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into Westscheme 
which complies with the guidelines 
established by the Occupational 
Superannuation Commission. 

(b) Employer contributions shall be paid 
on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of one 
week. 

(2) Definitions: "Approved Fund" shall mean a 
fund which has been established by and on behalf 
of the employer for the purposes of Occupational 
Superannuation and which complies with the 
Australian Government's Operational Standards 
for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 

the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

"Eligible employee" means a full-time, part-time 
or casual employee for whom three per cent of 
ordinary time weekly earnings is greater than $3.00 
in the case of part-time and casual employees, and 
greater than $4.00 in the case of full-time 
employees, and provided also that the employee is 
employed for at least part of the time as a Term 
Playleader, 

(3) Qualifying Period: All employees shall serve 
a qualifying period of one calendar month's 
continuous service, with the employer before 
becoming entitled to the employer contributions 
mentioned in subclause (1) of this clause. Such 
employer contributions shall apply from the date 
of commencement. 

(4) Exemptions. 
(a) Employers of employees who are covered 

by a Superannuation Award or 
Agreement made pursuant to the 
Industrial Relations Act 1979 shall be 
exempted from the provisions of this 
clause. 

(b) An employer who provides superannuat- 
ion under an Approved Company Fund 
to employees shall, in respect of those 
employees, and by agreement with the 
union, pay the contributions specified in 
paragraph (a) of subclause (2) of this 
clause to such Approved Company 
Fund. 

(5) Operative Date: This clause shall operate on 
and from 1 July 1989. 

CLEANERS AND CARETAKERS AWARD, 1969 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Coca Cola Bottlers (Perth) Pty Limited and Others. 
No. 218 of 1989. 

Various Domestic Services 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
H AVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and MrJ.N. Uphill 
on behalf of the respondents, and by consent, the 



Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers Award, 1969 
No. 12 of 1969 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 27. — Effect of 38 Hour Week, add the 
number and title 28. — Superannuation. 

2. Clause 28. — Superannuation: Immediately after 
Clause 27. — Effect of 38 Hour Week of this award, add 
the following new clause: 

28. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid 

on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall 
not be entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
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where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of the clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

CLEANERS AND CARETAKERS 
(CAR AND CARAVAN PARKS) AWARD, 1975 

No. 5 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Kings Parking Co. (WA) Pty Limited and Others. 
No. 219 of 1989. 

Various Domestic 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers (Car and 
Caravan Parks) Award, 1975 No. 5 of 1975 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 1st 
day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 28. — Effect of 38 Hour Week, add the 
number and title 29. — Superannuation. 

2. Clause 29. — Superannuation: Immediately after 
Clause 28. — Effect of 38 Hour Week of this award, add 
the following new clause: 

29. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid 

on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall 
not be entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 

ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of the clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 
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However. I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:     

Name:      

Address:   

Classification:  

CLERKS' (ACCOUNTANTS' EMPLOYEES) 
AWARD, 1984 No. A8 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers. 

WA Branch 
and 

T.E. Ball and Others. 
No. 1217 of 1987. 

Clerks 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr AD. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Accountants' Employees) 
Award. 1984 No. A8 of 1982 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 5. — Area insert the number and title 6. — 
Superannuation. 

2. Clause 6. — Superannuation: Insert the following 
new clause: 

6. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) the Accountants Superannuation 

Fund; or 
(iv) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iv) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iv) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 
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(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund whilst 
employing any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 

to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund: or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 
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(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:  !  
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS' (BAILIFFS' EMPLOYEES) AWARD, 1978 
No. 19 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers. 

WA Branch 
and 

Bailiffs' Office, Perth Limited and Others. 
No. 1210 of 1987. 

Clerks 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 

in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Bailiffs' Employees) Award. 
1978 No. 19 of 1976 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 20. — Traineeships insert the number and title 21. 
— Superannuation. 

2. Clause 21. — Superannuation: Insert the 
following new clause: 

21. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an employe 
whose employment is regulated by this 
award, who has completed one month's 
continuous service with the employer, 
who becomes a member of the fund, and 
for whom th ree per cent of ordinary time 
earnings equals $2.00 per week or more. 
The sum of $2.00 shall be increased to 
correspond to increases in 
administrative charges in Westscheme 
from time to time. 
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(e) "Trastee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements; No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph, (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
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(ii) where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later, 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf: and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

CLERKS' (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS) 
AWARD of 1970 No. 14C of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

WA Branch 
and 

Nicholson's Broadcasting Services Pty Limited 
and Others. 

No. 1215 of 1987. 
Clerks 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Commercial Radio and 
Television Broadcasters) Award of 1970 No. 14C of 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Signature:   

Name:     

Address:     

Classification:   

Date:   
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 32. — Traineeships insert the number and title 33. 
— Superannuation. 

2. Clause 33. — Superannuation: Insert the 
following new clause: 

33. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical. Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

A70691-4 
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(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other ali purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus, 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
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entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employers choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 

(1) that should I sign such form you 
will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(13) Preservation: The provisions of this clause 
shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
Federated Clerks, Union of Australia 

Industrial Union of Workers, 
WA Branch 

and 
HPC Pty Limited and Others. 

Nos. 1207 of 1987 and 1751 of 1988. 

Clerks 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers and MrP.J. McGethin intervening 
on behalf of the Brethren, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks' (Commercial, Social and 
Professional) Award No. 14 of 1972 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 33. — Traineeships insert the number and title 34. 
— Superannuation. 

2. Clause 34. — Superannuation: Insert the 
following new clause: 

34. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical. Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per wee k or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 

commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the Fund 
and the employer from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 
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(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute "has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 

employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:       

Name:  

Address:   

Classification:  

Date:  
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD, 1984 No. A14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

WA Branch 
and 

Chubb Australia Co Limited and Others. 
No. 1211 of 1987. 

Clerks Security 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Control Room Operators) 
Award, 1984 No. A14 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 33. — Traineeships insert the number and title 34. 
— Superannuation. 

2. Clause 34. — Superannuation: Insert the 
following new clause: 

34. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
- Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund: or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 
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(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
S2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 

(ii) where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later, 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 
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CLERICS' (CREDIT AND FINANCE 
ESTABLISHMENTS) AWARD No. 16 of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers. 

WA Branch 
and 

Australian Guarantee Corporation Limited 
and Others. 

No. 1213 of 1987. 
Clerks 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Credit and Finance 
Establishments) Award No. 16 of 1952 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 32. — Traineeships insert the number and title 33. 
— Superannuation. 

2. Clause 33. — Superannuation: Insert the 
following new clause: 

33. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 
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(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on, the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 

entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 

(a) Where, pursuant to subclause (2)(d)the 
union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 

(i) where an employee has completed 
a letter of denial; or 

(ii) where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within.14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 
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However. I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS' (CUSTOM AND/OR SHIPPING 
AND/OR FORWARDING AGENTS) AWARD 

No. 47 of 1948 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
WA Branch 

and 
Frank Cadd and Company and Others. 

No. 1214 of 1987. 
Clerks 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Custom and/or Shipping and/ 
or Forwarding Agents) Award No. 47 of 1948 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 31. — Traineeships insert the number and title 32. 
— Superannuation. 

2. Clause 32. — Superannuation: Insert the 
following new clause: 

32. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
Plan: or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
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commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
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employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: . 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However. I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:         

Address:   

Classification:   

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(13) Preservation: The provisions of this clause 
shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Racing Industry — Betting) 
Award No. 22 of 1977 as amended, be further 
amended in accordance with the attached 
Schedule. 

(Sgd.) C.B. PARKS. 
fL.S.l Commissioner. 

Schedule. 
1. Clause 7.—Engagement: Delete subclauses (2) 

and (5) and insert in lieu — 
(2) A worker who is engaged for a work period 

and who commences such work period, shall be 
paid for a minimum of two hours work. 

(5) A worker engaged to work a particular work 
period whether part of a continuous engagement or 
not shall be paid as for one hour's work if the 
employer is unable to provide work for that period 
unless notice has been given at least two hours 
before the time of commencement of that work 
period. 

2. Clause 8.—Rates of Pay: Delete this clause and 
insert the following in lieu — 

8.—Rates of Pay. 
(1) The minimum rates of pay payable from the 

beginning of the first pay period commencing on 
or after 28 June 1989 to the workers classified 
hereunder shall be: 

$ 
(a) Clerk (per hour) 8.60 
(b) Supervising Clerk and/or Banker 

(per hour) 9.02 
(2) Workers under the age of 21 years who are 

not regularly operating or attending a computer 
terminal shall be paid 80 per cent of the rate 
prescribed for a Clerk in subclause (1) hereof. 

(3) In addition to the rates prescribed in 
subclauses (1) and (2) hereof workers shall be paid 
a loading calculated in the following manner: 

CLERKS' (RACING INDUSTRY - BETTING) 
AWARD No. 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, WA Branch 
and 

Western Australian Turf Club and Others. 
No. 977/2 of 1987. 

COMMISSIONER C.B. PARKS. 
28th day of June 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Mr D.M. Jones on behalf of the 

(a) Workers employed by the WA 
Turf Club 62 

(b) Workers employed by the WA 
Trotting Association 27 

(c) All others 31 
(d) The loadings referred to in paragraphs 

(a), (b) and (c) hereof include amounts in 
compensation for the fact that annual 
leave, annual leave loading and sick leave 
are not otherwise provided for in this 
award. 

4. Clause 10.—Refreshment Break: Delete this 
clause and insert the following in lieu — 

10.—Refreshment Break. 
An unpaid refreshment break of 15 minutes 

duration shall be allowed by the employer to the 
worker during the course of the work period. Such 
break shall be taken at a time convenient to the 
employer. 
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CLERKS' (SWAN BREWERY CO LTD) 
AWARD No. A5 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch 

and 
Bond Brewing WA Ltd. 

No. 285 of 1989. 

COMMISSIONER C.B. PARKS. 
4th day of July 1989. 

Order. 
HAVING heard Ms J.G. Barnesby on behalf of the 
Applicant and Mr P. McGuire on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Swan Brewery Co Ltd) Award 
No. A5 of 1986 as amended, be further amended in 
accordance with the attached Schedule and such 
amendment shall operate on and from the date of 
this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Overtime: Delete subclause (2) of this 

clause and insert in lieu thereof — 
(2) In addition to the overtime prescribed, a 

meal allowance of $4.50 shall be paid to each 
employee in the following circumstances — 

(a) If the employee is required to continue 
working for more than one hour's 
overtime after the usual finishing time, 
Monday to Friday inclusive. 

(b) If the employee is required to work until 
after 1.00 p.m. on a Saturday, Sunday or 
any holiday prescribed under this 
award. 

CLERKS' (TAXI SERVICES) AWARD of 1970 
No. 14B of 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

WA Branch 
and 

Swan Taxi Co-Op. 
No. 1209 of 1987. 

Clerks 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 

2405 

respondent and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Taxi Services) Award of 1970 
No 14B of 1968 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 32. — Maternity Leave insert the number and title 
33. — Superannuation. 

2. Clause 33. — Superannuation: Insert the 
following new clause: 

33. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees'Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission, 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 

make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

Voluntary 
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(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) th at no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:    

Address:     

Classification:   

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(13) Preservation: The provisions of this clause 
shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS' (TIMBER) AWARD No. 61 of 1947 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
WA Branch 

and 
Bunning Bros Limited and Others. 

No. 1212 of 1987. 
Clerks Timber 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLE MAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks" (Timber) Award No. 61 of 1947 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. CGLEMAN, 
Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 32. — Traineeships insert the number and title 
33. — Superannuation. 

2. Clause 33. — Superannuation: Insert the 
following new clause: 

33. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees'Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 
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(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

, (5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 
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(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 

(ii) where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, 1 do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:    

Name:   

Address:    

Classification:   

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(13) Preservation: The provisions of this clause 
shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
WA Branch 

and 
Boans Limited and Others. 
Nos. 550 and 1752 of 1988. 

Clerks 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 
of certain employers and Mr P.J. Gethin intervening on 
behalf of the Brethren, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 33. — Traineeships insert the number and title 
34. — Superannuation. 

2. Clause 34. — Superannuation: Insert the 
following new clause: 

34. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees'Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 

(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 

commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 
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(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 

employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   
(e) A copy of the letter of denial shall be 

forwarded to the union. 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

DAIRY FACTORY WORKERS' AWARD, 1982 
No. 15 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Browne Dairy Pty Limited and Others. 
No. 215 of 1989. 

Various Dairy Production 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and MrJ.N. Uphill 
on behalf of the respondents, and by consent the 
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Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Dairy Factory Workers'Award 1982No. 
15 of 1982 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 33. — Settlement of Dispute 
Procedure, add the number and title 34. — 
Superannuation. 

2. Clause 34. — Superannuation: Immediately after 
Clause 33. — Settlement of Dispute Procedure of this 
award, add the following new clause: 

34. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 

denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf, 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 

■ previous failure to return such form 
or the return ofa letterof denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be 
entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause, 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal: or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 
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(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on and after the 1st day of July 
1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf: 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However. I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:      

Name:  

Address:        

Classification:      

Date:    

DRUM RECLAIMING AWARD No. 21 of 1961 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

Imerito Drum Company and Others. 
No. 230 of 1989. 

Various Drum Reclaiming 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Drum Reclaiming Award No. 21 of 1961 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 31. — Part-Time Employees, add the 
number and title 32. — Superannuation. 

2. Clause 32. — Superannuation: Immediately after 
Clause 31. — Part-Time Employees of this award, add 
the following new clause: 

32. — Superannuation. 
(1) Employer Contributions. 

(a) Ah employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be 
entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on and after the 1st day of July 
1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 
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However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   

ENGINEERING TRADES 
(FREMANTLE PORT AUTHORITY) 

AWARD Nos. 42 and 48 of 1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 40.—Award Variation. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch 
and 

Fremantle Port Authority. 
No. 117 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Ms J. Murray on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (Fremantle Port 
Authority) Award Nos. 42 and 48 of 1968 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of July 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert a new number 

and title as follows — 
26. Paid Leave for English Language 

Training. 
2. Clause 25.—Bereavement Leave: After this clause 

insert a new clause as follows — 
26.—Paid Leave for English Language Training. 

(1) Leave during normal working hours without 
loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 
Unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers. Western Australian Branch 
and 

Hon. Minister for Works. 
No. 114 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Ms J. Murray on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (Government) 
Award 1967 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 10th day of July 
1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert a new number 

and title as follows — 
34. Paid Leave for English Language 

Training. 
2. Clause 33.—Maternity Leave: After this clause 

insert a new clause as follows — 
34.—Paid Leave for English Language Training. 

(1) Leave during normal working hours without 
loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
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advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 
Unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

FAMILY DAY CARE COORDINATORS' 
AND ASSISTANTS' AWARD, 1985 

No. A16 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Communicare and Others. 
No. 1482 of 1988. 

Various Child Care 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLF.MAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr J.N. Uphill on behalf of the 
respondents, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award, 1985, No. A16 of 1985 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the first 
pay period on or after the 1st day of January 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLF.MAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 25. — Leave Reserved, add the number 
and title 26. — Superannuation. 

2. Clause 26. — Superannuation: Immediately after 
Clause 25. — Leave Reserved, add the following new 
Clause 26. — Superannuation: 

26. — Superannuation. 
(1) In this clause: 

"The Fund" means Westscheme except in 
the case of employees of the Salvation Army 
—Balga where it means "Australian 
Retirement Fund"; 

"Ordinary time earnings" means the 
salary, wages or other remuneration 
periodically received by the employee in 
respect of the time worked in ordinary hours 
and shall include shift work penalties in the 
case of the employee being a shift worker, 
payments which are made for the purpose of 
District or Location Allowances or any 
other rate paid for all purposes of the award 
to which the employee is entitled for 
ordinary hours of work. Provided that 
"ordinary time earnings" shall not include 
any payment which is of a similar nature to 
or is paid for the same reasons as, or is paid 
in lieu of payments for overtime, disability 
payments, vehicle allowances, fares or 
travelling time allowances (including 
payments made for travelling related to 
distant work), commission or bonus. 

(2) The employer shall make monthly 
superannuation contributions to the Fund for and 
on behalf of each employee, and such 
contributions shall be in addition to and not less 
than three per cent of the employee's ordinary time 
earnings. 

(3) All new employees shall serve a qualifying 
period of one calendar month's continuous service 
with the employer before becoming entitled to the 
employer contributions mentioned in subclause 
(2) of this clause. Such employer contributions 
shall apply from the date of commencement. 

(4) The operative date of this clause shall be 1 
January 1989. 

FITTERS (CONTINUOUS PROCESS WORK) 
HOSPITALS AWARD No. 20 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch 
and 

Hon. Minister for Health. 
No. 111 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Ms J. Murray on behalf of the 
Respondent, and by consent, the Commission, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Fitters (Continuous Process Work) 
Hospitals Award No. 20 of 1971 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of July 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof — 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area, Scope and Term. 
4. Rates of Pay. 
5. Hours of Duty. 
6. Overtime. 
7. Paid Leave for English Language Training. 
8. Application of Engineering Trades 

(Government) Award. 
Schedule of Applicants. 
Schedule of Respondents. 

2. Clause 6.—Overtime: After this clause insert a new 
clause as follows — 

7.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without 

loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 
Unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

3. Renumber existing Clause 7 as Clause 8. 
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FURNITURE TRADES INDUSTRY AWARD 
No. A6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The United Furniture Trades Industrial 
Union of Workers, WA Branch 

and 
All wood Furniture Industries and Others. 

No. 1538 of 1988. 
Furniture Trades 
Employees Furniture Industries 

COMMISSIONER A.R. BEECH 
23rd day of June 1989. 

Order. 
HAVING heard MrT.F. Daly on behalf of the applicant 
and Mr C. Mitsopoulos on behalf of the respondent 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Furniture Trades Industry Award No. 
A6 of 1984 be varied in accordance with the 
i.jllowing schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 20th day of 
March 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 49. — Superannuation insert a new- 
number and title 50. — Notification of Change. 

2. Clause 8. — Wages: Amendments to 
Classifications (1), (3) and (4) as follows: 

(1) Furniture Manufacturing: 
(o) Adult females. Others — Remove the 

words "Adult Females" with the new 
subclause to read 

(o) All others. 
(3) Metal Furniture: 

(a) Toolmaker (Iron Bedstead) — Remove 
the words "Iron Bedstead" and insert in 
lieu "Metal Furniture". 

(b) Jigmaker (Iron Bedstead) — Remove the 
words "Iron Bedstead" and insert in lieu 
"Metal Furniture". 

(4) Blinds and Awnings: Delete the 
classification "(c) Holland Blind Cutters and/or 
Machinist and/or Assembler" and insert in lieu 
thereof. 

(c) Holland or Vertical Blind Cutter and/or 
Machinist and/or Assembler. 

3. Clause 14. — Overtime: Delete subclause (5) of this 
clause and insert in lieu: 

(5) All work performed on a holiday as 
prescribed in Clause 17. — Holidays shall be paid 
for at the rate of double time and one-half. 

4. Clause 19. —- Away From Home and Travelling 
Time: Delete subclause (2) of this clause and insert in 
lieu: 

(2) An employee who on any day or from day to 
day is required to work at a job away from his 
accustomed workshop shall at the direction of his 
employer present himself for work at such jot} at 
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the usual starting time, but for all time reasonably 
spent in reaching and returning from such job (in 
excess of the time normally spent in travelling from 
his home to such workshop and returning) he shall 
be paid travelling time, and also fares in 
kilometrage (in accordance with the provisions of 
paragraph (4) of this clause) incurred in excess of 
those normally incurred in travelling between his 
home and such workshop. The employer shall 
reimburse any employee for costs incurred for 
parking on any job away from the employee's 
accustomed work place provided that wherever 
reasonable or practicable receipts are kept 
indicating any expenses incurred. Further, the 
employee shall ensure that parking is in 
accordance with the relevant Council by-laws and 
that reasonable efforts are made to find parking at 
minimal costs. 

5. Clause 29. — Record: Add new subclause (5) to this 
clause: 

(5) Each employer shall keep an accurate record 
of all contributions made to an approved 
superannuation fund as provided by Clause 49. — 
Superannuation. 

6. Clause 33. — Definitions: Delete subclause (13) 
"Installer" and insert in lieu thereof: 

(13) "Installer" — shall mean an employee 
engaged in the fitting, fixing, and installing of 
blinds of all types including Venetian blinds and 
awnings. 
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8. After Clause 49. — Superannuation add a new 
Clause 50 as follows: 

50. — Notification of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, 
structure or technology that are likely to 
have "significant effects" on employees, 
the employer shall notify the employees 
who may be affected by the proposed 
changes and their union. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution 
of job opportunities, promotion 
opportunities or job tenure; the alteration 
of hours of work; the need for retraining 
or transfer of employees to other work or 
locations and the restructuring of jobs. 

Provided that where the award makes 
provision for alteration of any of the 
matters referred to herein an alteration 
shall be deemed not to have "significant 
effects". 

7. Clause 42. — Special Rates and Conditions: 
Delete subclause (1) of this clause and insert in lieu: 

(l)(a) Employees other than apprentices, 
required to perform the duties of a cabinetmaker 
on construction work away from the employer's 
business premises shall be paid $6.60 per day extra 
whilst so employed. 

(b) Employees other than apprentices required 
to perform the duties of a french polisher on 
construction work away from the employer's 
business premises shall be paid $6.60 per day extra 
whilst so employed. 

(c) Employees other than apprentices required 
to perform the duties of a floor coverer on 
construction work away from the employer's 
business premises shall be paid $6.60 per day extra 
whilst so employed. 

(d) Construction work shall mean work that the 
employer and the union agree is construction work 
or in default of agreement that is so declared by the 
Board of Reference. 

(e) Where apprentices work in circumstances 
which would entitle cabinetmakers, french 
polishers and floor coverers to the rates referred to 
in paragraphs (a), (b) and (c) of this subclause, the 
following extra rates shall be paid to apprentices: 

Four Year Term — (per cent of 
allowance per day) % 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 
Three Year Term — (per cent of 
allowance per day) 
First year 58 
Second year 95 
Third year 100 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the 

employees affected and their union, the 
introduction of the changes referred to in 
subclause (1) of this clause among other 
things, the effects the changes are likely to 
have on employees, measures to avoid or 
minimise the adverse effects of such 
changes on employees and shall give 
prompt consideration to matters raised 
by the employees and/or their union in 
relation to the changes. 

The discussion shall commence as soon 
as is practicable after a definite decision 
has been made by the employer to make 
the changes referred to in subclause (1) of 
this clause. 

For the purpose of such discussion, the 
employer shall provide in writing to the 
employees concerned and their union, all 
relevant information about the changes 
including the nature of the changes 
proposed; the expected effects of the 
changes on employees and other matters 
likely to affect employees provided that 
an employer shall not be required to 
disclose confidential information the 
disclosure of which would be inimical to 
the employer's interests. 
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GLASSFIBRE REINFORCED CEMENT 
AWARD No. A24 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Mack T. Enterprises Pty Limited. 
No. 207 of 1989. 

Various Glassfibre Reinforced 
Cement Manufacture 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and MrJ.N. Uphill 
on behalf of the respondent and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Glassfibre Reinforced Cement Award 
No. A24 of 1984 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the first pay period commencing 
on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 26. — Under Rate Employees, add the 
number and title 27. — Superannuation. 

2. Clause 27. — Superannuation: Immediately after 
Clause 26. — Under Rate Employees of this award, add 
the following new clause: 

27. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
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penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal: or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause: and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 

' given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that 1 am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:       

Name:  

Address:     

Classification:    

Date:     

GOVERNMENT WATER SUPPLY 
(KALGOORLIE PIPELINE) AWARD 

No. 15 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Water Authority of Western Australia. 
No. 823 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr B. Arlow on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders- 

Thai the Government Water Supply (Kalgoorlie 
Pipeline) Award, 1981 Award No. 15 of 1981 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 9th day of June 1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 17. — Tea Breaks, Meal Hours, Refreshments: 

Delete subclause (5) of this clause and insert in lieu the 
following: 

(5)(a) An employee required to work overtime 
for more than 1.5 hours without being notified on 
the previous day or earlier that he will be so 
required to work shall either be supplied with a 
meal by the employer or paid S5.70 but payment 
need not be made to employees residing in the 
locality of the work who can reasonably return 
home for meals. 

(b) If an employee who, pursuant to notice, has 
provided a meal or meals and who is not required 
to work overtime or is required to work less than the 
overtime advised, shall be paid the amount 
prescribed in the preceding paragraph for each 
meal which he has provided but which is 
surplus. 
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(c) Where more than one meal is required owing 
to the amount of overtime worked the employer 
shall provide it if the employee has not been 
advised in advance of the overtime. 

No. 49 of 1978. 
WESTERN AUSTRALI AN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Kevin Duffs Health Studio and Others. 
No. 231 of 1989. 

Various Healthcare 
COMMISSION IN COURT' SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Health Attendants Award 1979, No. 49 
of 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 26. — Payment of Wages — 38 Hours 
Week, add the number and title 27. — 
Superannuation. 

2. Clause 27. — Superannuation: Immediately after 
Clause 26. — Payment of Wages — 38 Hours Week of 
this award, add the following new clause: 

27. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(it) an exempted Fund allowed by 

subclause (4) of this clause. 

(b) Employer contributions shall be paid 
on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave. or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers" compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(ivj Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 

Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 
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(b) Part-time and casual employees shall 
not be entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that 1 am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, 1 do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name;   

Address:   ,  

Classification:   

Date:   

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal: or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal: or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union: and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of the clause. 

LAUNDRY WORKERS' AWARD, 1981 
No. 29 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Alsco Linen Service Pty Limited and Others. 
No. 220 of 1989. 

Various Laundry Services 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Laundry Workers' Award No. 29 of 1981 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.I Chief Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 32. — Casual Employees, add the 
number and title 33. — Superannuation. 

2. Clause 33. — Superannuation: Immediately after 
Clause 32. — Casual Employees of this award, add the 
following new clause: 

33. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 

union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form, 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be 
entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 
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(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial; The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should 1 sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:    —_ 

Name:      

Address:   .  — 

Classification:    

MARINE STORES AWARD No. 13 of 1958. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

A.C. Excell and Others. 
No. 232 of 1989. 

Various Marine 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 

Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Marine Stores Award No. 13 of 1958 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
first pay period commencing on or after the 1 st day 
of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 30. — Shift Work, add the number and 
title 31. —Superannuation. 

2. Clause 31. — Superannuation: Immediately after 
Clause 30. — Shift Work of this award, add the 
following new clause: 

31. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 
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(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award: or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:    

Address:   

Classification:    

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

A70691-5 
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METAL TRADES (METROPOLITAN PERTH 
PASSENGER TRANSPORT TRUST) 

AWARD No. 1 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 40.—Award Variation. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers. Western Australian Branch 
and 

Transperth. 
No. 113 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Ms J. Murray on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award No. 1 of 1974 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of July 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert a new number 

and title as follows — 
31. Paid Leave for English Language 

Training. 
2. Clause 30.—Trade Union Training Leave: After 

this clause insert a new clause as follows — 
31.—Paid Leave for English Language Training. 

(1) Leave during normal working hours without 
loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 
Unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 

productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling. award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Universal Milling Company and Others. 
No. 221 of 1989. 

Various Mining 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Mineral Earths Employees' Award No. 
9 of 1975 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 
the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 27. — Payment of Wages — 38 Hour 
Week, add the number and title 28. — 
Superannuation. 
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2. Clause 28. — Superannuation: Immediately after 
Clause 27. — Payment of Wages — 38 Hour Week of this 
award, add the following new clause: 

28. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 
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(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial; The letter of denial shall be 
in the following form; 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:     

Reasons for Decision. 
THE COMMISSIONER: These are applications to 
amend the Nurses' (Private Hospitals) Award No. 1 of 
1966 and the Nurses' (Homes of Peace) Award No. 28 of 
1963. 

In essence, the matters proceed by consent with both 
parties presenting agreed facts as to work value changes 
in the nursing profession and urging the Commission 
to ratify new wage schedules which reflect the 
considerable movement and rearrangement which has 
occurred in recent times in the Nurses' (Public 
Hospitals) Award. In short the applications seek to re- 
establish the nexus which has existed between the pay 
rates for nurses in the public and private hospital 
sectors for many years. The nexus has existed because it 
has been recognised that the standard of health care 
and the work of nurses in both sectors is virtually 
identical. It is clear that the new career structure will be 
progressively implemented in the private hospitals. 

The agreed operative date for the new rates was 1 July 
1988 and I indicated to the parties at the conclusion of 
the hearing that those rates would be ratified and the 
operative date was acceptable. 

There was one issue of disagreement on which 
submissions were made and decision was reserved. Mrs 
Bentley, who appeared for the respondent employers 
drew attention to a difficulty resulting from the awards 
in respect to provisions for Annual Leave. It was 
submitted that the wording of a part of the Annual 
Leave clause created a situation wherein employees 
working under similar conditions of service and in 
comparable roles, that is administrative or managerial, 
were treated differently in regard to their leave 
entitlements. 

The provisions for annual leave are found in Clause 
10 of both awards. In subclause (1), paragraph (a), the 
general provision of seven weeks' leave is prescribed. 
Paragraph (b) in each award reads as follows: 

NURSES' (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966 and 

NURSES' (HOMES OF PEACE) 
AWARD No. 28 of 1963. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause, where in any department 
of an employer's establishment employees 
who are not employed pursuant to the 
provisions of this award, observe Public 
Holidays without loss of pay, then an 
employee employed pursuant to the 
provisions of this award may, at the 
employer's discretion, observe the public 
holidays prescribed by Clause 10A. — Public 
Holidays of this award, without loss of pay, 
and shall receive five consecutive weeks' leave 
in lieu ofthe provisions ofparagraph (a) of this 
subclause and where the employee's 
employment terminates, be entitled to 
payment for each completed week of 
continuous service at the rate of 3.65 hours pay 
at her ordinary rate of wage ... 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
Alfred Carson Hospital and Others 

Homes of Peace Inc. 
Nos. 1540 of 1987 and No. 584 of 1988. 

Various Nursing 
COMMISSIONER J.A. NEGUS. 

8th day of December 1988. 

Award variations — agreed facts as to work value 
changes — seeking to include new wages schedules 
which reflect considerable movement and 
rearrangement — difficulty in annual' leave 
provisions — order issued. 

Mrs Bentley argued that numerous employers, 
operating small establishments were unduly hampered 
in the efficient management of their operations by the 
use of the word "department" in the sentence quoted 
(supra). 

The introduction of the new career structure which 
gives rise to the agreed new pay rates has changed the 
situation in private hospitals and nursing homes. The 
new approach has created an increasing number of 
nurses who work in management or administrative 
positions. They no longer participate in the 24 hours a 
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day — seven days per week provision of service upon 
which the seven week holiday provision was based. It 
would be convenient and sensible to have such nurses 
observe normal Public Holidays and take five weeks' 
leave. The implementation of such a common sense 
change is denied by the need to identify other 
employees in the same department who normally 
observe Public Holidays. Mrs Bentley submitted that in 
a large hospital like St John of God, 20 nurses had been 
identified as logically fitting that example but being 
unable to have their arrangements altered because of 
the words in question. Small nursing homes were 
similarly restricted because they were not organised 
into departments as such. 

Ms Siddins, who appeared for the union, vigorously 
opposed the alteration being sought. The Federation 
was willing to negotiate on the issue, but in her view 
such a trade off was properly a matter to be dealt with 
during the proposed introduction of professional rates 
for nurses. She relied upon the attitude adopted by the 
Commission in Court Session in their decision on the 
work value case which had introduced the new career 
structure to the Nurses (Public Hospitals) Award 
(Application No. 1212 of 1986). 

The respondents, during the hearing of that matter 
had sought to rationalise the Annual Leave 
arrangements in the parent award. The approach had 
been rejected by the Commission in Court Session at 
the time as they did not wish to upset the status quo. Ms 
Siddins quoted extensively from the transcript and the 
decision in that matter in urging that the Commission 
should follow the precedent of that Court Session group 
and refrain from interfering with present 
arrangements. 

I must state that I feel in no way bound by the views 
expressed by that Commission in Court Session, of 
which I was a member. Their decision has become 
something of an historical exhibit. It was publicly 
rejected and repudiated by the applicant union within a 
short period after its handing down. The decision as 
such has been overtaken by later consent variations to 
the award, ratified by another Commission in Court 
Session. More importantly, for the purposes of this 
debate, one must have regard to the industrial climate 
which at present pervades the nation. There is a 
concerted effort by all parties to the industrial relations 
process to attack inefficient practices and to remedy 
situations which are demonstrably improper. It is quite 
contrary to the spirit of the guidelines for one party to 
the proceedings to seek to gain every benefit which is 
available from the system while simultaneously 
jealously guarding every historical pre-requisite 
whether it is justifiable or not. 

There can surely be no argument with the proposition 
that the seven weeks of Annual Leave awarded to nurses 
generally is founded on the standard provision of four 
weeks together with two weeks for Public Holidays 
foregone and one week to compensate for the vagaries 
and inconveniences of shift rostering. There can be 
little equity or good conscience in a situation where 
employees who do not suffer the inconveniences 
continue to enjoy the benefits which were designed to 
compensate for those inconveniences. 

The clear intention of the paragraph within the 
Annual Leave clause of these awards is to allow the 
employer to avoid the extra expense and inconvenience 
involved in rostering seven weeks' leave for employees 
who in reality are working office hours and are not 
required to work on Public Holidays. It is a semantic 
accident which prevents compliance with the spirit of 
the prescription and that accident should be remedied 
by the removal of the words "any department of" — 
from Clause 10 Annual Leave, paragraph (l)(b). 
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It is my understanding from what has been put to me 
that the deletion would in no way affect the proper 
entitlements of employees who are involved in the 
provision of a seven-day, 24 hour service. On that basis I 
believe the respondent's request should be granted as it 
is fair and reasonable. It would be irresponsible for the 
Commission to ignore such a situation having had it 
drawn to attention. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Alfred Carson Hospital and Others. 

No. 1540 of 1987. 

NURSES' (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966. 

COMMISSIONER J.A. NEGUS. 
11th day of July 1989. 

Order. 
HAVING heard Ms J. Siddins on behalf of the 
applicant union and Mrs P. Bentley on behalf of the 
respondents, I the undersigned, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order: 

(1) That the Nurses' (Private Hospitals) Award 
No. 1 of 1966 be amended in accordance with 
the following schedule. 

(2) That the wage rates encompassed in this order 
shall be effective from the 1st day of July 
1988. 

(3) That the amendment to Clause 10. — Annual 
Leave shall take effect on and from the date of 
this order. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6. — Definitions: Delete this clause and 

insert in lieu: 

6. — Definitions. 
"Accrued Day(s) Off" means paid days off 

accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed by 
Clause 8. — Hours of this award. 
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"Nurse" a person who is registered or entitled to 
be registered in Western Australia under the 
Nurses Act 1968-1980. 

"Student Nurse" a pupil undergoing training in a 
registered training school. 

"Training School" one which is registered as 
such under the Nurses Act 1968. 

"The Federation" means the Royal Australian 
Nursing Federation (Western Australian Branch) 
Industrial Union of Workers Perth. 

Section A. 
"Area Manager" Level 2 means a nurse who is 

responsible for management of a specific ward, 
department or floor of the hospital. 

"Clinical Nurse" Level 2 means a nurse who is 
responsible for direct patient care of a specific 
caseload and clinical supervision of nurses at 
Level 1. 

"Clinical Nurse Specialist" Level 3 means a 
nurse who may be responsible for direct patient 
care of a specific caseload, and who provides 
advice/resources for nursing practice to nurses in 
addition to the clinical supervision of nurses in a 
specified ward, department or floor of the 
hospital. 

"Clinical Instructor" Level 2 means a nurse who 
is responsible in a full-time capacity for the 
practical instruction of student nurses and 
enrolled nurses. 

"Co-ordinator Clinical Nursing" Level 4 means 
a nurse who is responsible for the overall planning, 
organising, implementation and evaluation of 
nursing practice. 

"Co-ordinator Nursing Management" Level 4 
means a nurse with responsibility for the 
appointment, deployment, retention, promotion or 
dismissal of nursing personnel, as well as the 
staffing budget allocation of the hospital. 

"Co-ordinator Nursing Research" Level 4 
means a nurse who has overall responsibility for 
the planning implementation and personnel and 
budgetary management of nursing research 
programmes. 

"Co-ordinator Nursing Staff Development/ 
Education" Level 4 means a nurse who is 
responsible for the overall planning, personnel 
and budgetary management of an in-service 
education programme and the education division 
within a hospital. 

"Director of Nursing" means a registered nurse 
with overall responsibility for clinical nursing, and 
nursing management, and where applicable 
nursing education and/or research. 

"Nurse Educator" Level 3 means a nurse 
appointed as such holding a Diploma of Nursing 
Education or a qualification acceptable to the 
employer who is engaged full-time in the education 
of student nurses and/or enrolled nurses. 

"Nurse Manager" Level 3 means a nurse 
responsible for overall management (budgetary 
and personnel) of a specified department or area of 
the hospital. 

"Nursing Researcher" Level 3 means a nurse 
who in collaboration with the Co-ordinator 
Nursing Research has responsibility for the 
planning, implementation and evaluation of 
research as well as the direction and supervision of 
research nurses. 

"Peer Assessment Panel" means a panel 
consisting of a nurse representative from the level 
to which the candidate being assessed wishes to 
move, a nurse representative from a level through 

which the candidate has already progressed or 
currently occupies and one other nurse, with one 
panel memberbeingnominatedby the nurse being 
assessed. 

"Research Nurse" Level 2 means a nurse who is 
responsible for the preparation and 
implementation of research proposals and assists 
in the compilation and interpretation of results. 

"Staff Development Educator" Level 3 means a 
nurse who in collaboration with the Co-ordinator 
Nursing Staff Development/Education is 
responsible for planning, implementing and 
evaluating in-service education basic or post basic 
educational programmes, as well as the direction 
and supervision of Staff Development Nurses and 
Clinical Teachers. 

"Staff Development Nurse" Level 2 means a 
nurse who in collaboration with his/her 
supervisors is responsible for implementing and 
evaluating in-service education as prescribed to a 
specified clinical area. 

Section B. 
For the purposes of Section "B" of Clause 29. — 

Wages of this award the following definitions shall 
apply. 

"Assistant Matron" a registered general nurse 
appointed by the employer to assist the matron in 
the supervision and administration of a hospital. 

"Charge Nurse" a registered general nurse 
appointed as such to be in charge of a ward, 
department or floor in a hospital. 

"Clinical Instructor" a registered nurse 
appointed as such who is engaged full-time in the 
instruction of student nurses or enrolled nurses in 
practical nursing. 

"Deputy Matron" a registered general nurse 
appointed by the employer to assist in the 
administration of the hospital and deputise for the 
matron. 

"Matron" a registered general nurse appointed 
by the employer as head of nursing at a hospital. 

"Night Nurse in Charge" the registered general 
nurse who is appointed as such to be in charge of a 
hospital at night. 

"Nurse Educator" a registered nurse appointed 
as such holding a diploma of nursing education or 
a qualification acceptable to the employer who is 
engaged full-time in the education of student 
nurses and/or enrolled nurses. 

"Principal Nurse Educator" means a nurse 
educator appointed as such who is responsible for 
the administration of a School of Nursing and the 
overall planning, organising and implementation 
of a nursing education programme. 

"Senior Nurse Educator" a nurse educator 
appointed as such who has special responsibilities 
related to a particular subject or group of 
students. 

2. Clause 10. — Annual Leave: Delete the words "any 
department of from paragraph (b) of subclause (1) of 
this clause. 

3. Clause 21. — Special Allowances: Delete 
subclauses (1) and (2) of this clause and insert in lieu: 

(1) A nurse holding a post graduation diploma 
or degree obtained from a recognised College of 
Nursing, University or College of Advanced 
Education and required in her/his employment: 
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Per Week 
$ 

(a) six months' study 17.60 
(b) 12 months' study 29.40 

Provided that a post graduation degree shall 
be recognised at the 12 month of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

(a) six months' study 9.80 
(b) 12 months' study 13.70 

4. Clause 29. — Wages: Delete this clause and insert 
in lieu: 

29. — Wages. 
The minimum weekly rates payable to 

employees under this award shall be as follows: 
(1) Post Basic Student: A registered nurse 

undertaking post basic training in a course 
leading to registration or a certificate endorsed 
by the Nurses Board of Western Australia 
shall be paid at the rate prescribed in 
paragraph (a) of subclause (1) of section "A" of 
this clause for the second year of experience or 
such higher rate commensurate with the pre- 
requisite experience for entry to a course. 
Provided that this subclause shall not operate 
so as to increase the rate of wage being paid to 
a nurse at the point of entry to such a 
course. 

(2) Registered Mothercraft Nurse — 
Years of experience Per Week 

$ 
First year 323.50 
Second year 330.40 
Third year 340.50 
Fourth year 350.90 
Fifth year and thereafter 361.00 

The rates of wages prescribed in this 
subclause shall have effect from the beginning 
of the first pay period commencing on or after 
the 1st day of July 1988. 

Section A. 
Employees to whom the new career structure has 

been applied in accordance with the Definitions 
contained in section "A" of Clause 6. —Definitions 
of this award. 

(1) Registered General Nurse: 

Level 1: 

(b) Level 2: 1 
2 
3 
4 

(c) Level 3: 1 
2 
3 
4 

(d) Level 4: 1 
2 
3 

(e) Level 5: 1 
2 

Per Week 
$ 

378.20 
390.70 
407.50 
425.00 
438.40 
453.90 
472.00 
501.90 
516.00 
536.00 
546.00 
593.00 
608.00 
622.00 
637.00 
656.00 
676.00 
716.00 
736.00 
756.00 
786.00 
786.00 
839.00 

Level 3. 

Level 4. 

Level 5. 

(f) Classification in levels: 
Level 1. A registered nurse in the first 

or subsequent years of 
experience as a registered 
nurse and not elsewhere 
classified. 

Level 2. A registered nurse appointed 
as a clinical nurse, an area 
manager, a research nurse, a 
staff development nurse, or 
clinical instructor. 

Level 3. A registered nurse appointed 
as a clinical nurse specialist, a 
nurse manager, a nursing 
researcher, a staff 
development educator, or a 
nurse educator 
A registered nurse functioning 
in a combined role classified at 
Level 3. 

Level 4. A registered nurse appointed 
as a co-ordinator clinical 
nursing, a co-ordinator 
nursing management, a co- 
ordinator nursing research, or 
a co-ordinator nursing staff 
development/educator. 
A registered nurse appointed 
to co-ordinate combined roles 
at Level 4. 
Director of Nursing — Level 
4. 

Level 5. Director of Nursing — Level 
5. 

(2)(a) Progression through the increments for a 
registered nurse classified at Level 1 shall occur by 
annual increments. 

(b) Progression for all other classifications of 
which there is more than one wage point, shall be 
by annual increments, subject to a satisfactory 
performance appraisal. 

(3) Promotion and reclassification mechanisms 
shall be as agreed between the employer and the 
Federation. 

(4) Where an employee is appointed to a 
position, previous relevant nursing experience at 
that level, or in a similar level under a differing 
career structure, shall be taken into account for 
determining the appropriate increment level. 

Experience shall include the time spent in 
hospital based post basic courses, and includes 
midwifery and psychiatric training. 

(5) The onus of proof of previous experience 
shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five years 
shall commence at the first increment of Level 1 for 
a period of three months. During this time the 
employee shall be subject to performance 
appraisal and review by the Director of Nursing or 
by peer assessment if there is a dispute. Upon 
satisfactory review she/he shall move to a level and 
increment as determined by the assessment. An 
employee who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case may be, 
may apply for reassessment by a peer assessment 
panel after a period of 12 months from the date of 
employment. 

(6) The rates of wages prescribed in this section 
"A" shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of 
July 1988. 
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Section B. 
The minimum weekly rates as set out below shall 

be payable to employees to whom the new career 
structure has not applied, provided that the 
classifications and rates set out in this section shall 
not be applicable beyond the 30th day of June 
1989, 

(1) Registered General Nurse 
(a) Registered General Nurse 

Per Week 
$ 

First year 378.20 
Second year 390.70 
Third year 407.50 
Fourth year 425.00 
Fifth year 438.40 
Thereafter 453.90 

Provided that a registered general nurse who is 
in charge of a ward, department or floor 
during the off duty period of a charge nurse, in 
addition to the appropriate weekly wage 
prescribed for the classification of "Registered 
General Nurse" shall be paid an allowance of 
$9.80 per week. 

For the purpose of this provision, "off duty 
period" shall mean the period of time between 
the termination of duty on one shift and the 
commencement of duty on the next 
succeeding shift. It shall not include time off 
on account of meal breaks, rest periods or 
rostered days off duty. 

(b) Charge Nurse or Clinical Instructor 
Years of experience as such in either 
classification: 

First year 496.00 
Second year 505.00 
Third year 514.00 
Fourth year and thereafter 523.00 

Provided that a registered general nurse 
who is appointed in charge of an intensive 
care unit coronary care unit or dialysis unit or 
of a ward, theatre or department in a teaching 
hospital shall be paid at the rate of $11.00 per 
week and in a training school at the rate of 
$6.00 per week in addition to the appropriate 
wage rate prescribed for a charge nurse. 
Experience as a charge nurse shall be counted 
as experience as a clinical instructor and vice 
versa. 

(c) Nurse Educator or Supervisory Nurse 

First year 
Second year 
Thereafter 

523.30 
545.90 
563.90 

(d) Night Nurse in Charge or Assistant 
Matron. 

Average occupied beds 
Under 10 467.20 
10 and under 31 500.60 
31 and under 71 545.90 
71 and under 171 563.90 

(e) Senior Nurse Educator 
First year 593.30 
Second year 607.90 
Thereafter 622.50 

(f) Deputy Principal Nurse Educator where 
the establishment of Nurse Educator is: 

(i) Ten and under 637.10 
(ii) More than 10 676.00 

(g)- Principal Nurse Educator where the 
establishment of Nurse Educator is: 

(i) Ten and under 703.95 
(ii) More than 10 750.10 

(h) Deputy Matron 
Average occupied beds 

Group A Group B 
Hospital Hospital 

$ $ 
Under 10 546.40 529.10 
10 and under 31 570.40 529.10 
31 and under 71 593.50 546.40 
71 and under 171 641.00 605.40 

(i) Matron 
Average occupied beds 
Under 10 603.00 580.90 
10 and under 31 641.00 603.00 
31 and under 71 673.25 641.00 
71 and under 171 749.90 704.45 

(2) The rates of wages prescribed in this Section 
"B" shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of 
July 1988. 

NURSES' (HOMES OF PEACE) AWARD 
No. 28 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Homes of Peace Inc. 

No. 584 of 1988. 

COMMISSIONER J.A. NEGUS. 
11th day of July 1989. 

Order, 
HAVING heard Ms J. Siddins on behalf of the 
applicant union and Mrs P. Bentley on behalf of the 
respondents, I the undersigned, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order: 

(1) That the Nurses' (Homes of Peace) Award No. 
28 of 1963 be amended in accordance with the 
following schedule. 

(2) That the wage rates encompassed in this order 
shall be effective from the 1st day of July 
1988. 

(3) That the amendment to Clause 10. — Annual 
Leave shall take effect on and from the date of 
this order. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 6. — Definitions: Delete this clause and 

insert in lieu: 
6. — Definitions. 

"Accrued Day(s) Off means paid days off 
accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed by 
Clause 8. — Hours of this award. 
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"Nurse" a person who is registered or entitled to 
be registered in Western Australia under the 
Nurses Act 1968-1980. 

'The Federation" means the Royal Australian 
Nursing Federation (Western Australian Branch) 
Industrial Union of Workers Perth. 
Section A. 

"Area Manager" Level 2 means a nurse who is 
responsible for management of a specific ward, 
department or floor of the hospital. 

"Clinical Nurse" Level 2 means a nurse who is 
responsible for direct patient care of a specific 
caseload and clinical supervision of nurses at 
Level 1. 

"Clinical Nurse Specialist" Level 3 means a 
nurse who may be responsible for direct patient 
care of a specific caseload, and who provides 
advice/resources for nursing practice to nurses in 
addition to the clinical supervision of nurses in a 
specified ward, department or floor of the 
hospital. 

"Clinical Instructor" Level 2 means a nurse who 
is responsible in a full-time capacity for the 
practical instruction of student nurses and 
enrolled nurses. 

"Co-ordinator Clinical Nursing" Level 4 means 
a nurse who is responsible for the overall planning, 
organising, implementation and evaluation of 
nursing practice. 

"Co-ordinator Nursing Management" Level 4 
means a nurse with responsibility for the 
appointment, deployment, retention, promotion or 
dismissal of nursing personnel, as well as the 
staffing budget allocation of the hospital. 

"Co-ordinator Nursing Research" Level 4 
means a nurse who has overall responsibility for 
the planning implementation and personnel and 
budgetary management of nursing research 
programmes. 

"Co-ordinator Nursing Staff Development/ 
Education" Level 4 means a nurse who is 
responsible for the overall planning, personnel 
and budgetary management of an in-service 
education programme and the education division 
within a hospital. 

"Director of Nursing" means a registered nurse 
with overall responsibility for clinical nursing, and 
nursing management, and where applicable 
nursing education and/or research. 

"Nurse Educator" Level 3 means a nurse' 
appointed as such holding a Diploma of Nursing 
Education or a qualification acceptable to the 
employer who is engaged full-time in the education 
of student nurses and/or enrolled nurses. 

"Nurse Manager" Level 3 means a nurse 
responsible for overall management (budgetary 
and personnel) of a specified department or area of 
the hospital. 

"Nursing Researcher" Level 3 means a nurse 
who in collaboration with the Co-ordinator 
Nursing Research has responsibility for the 
planning, implementation and evaluation of 
research as well as the direction and supervision of 
research nurses. 

"Peer Assessment Panel" means a panel 
consisting of a nurse representative from the level 
to which the candidate being assessed wishes to 
move, a nurse representative from a level through 
which the candidate has already progressed or 
currently occupies and one other nurse, with one 
panel member being nominated by the nurse being 
assessed. 

"Research Nurse" Level 2 means a nurse who is 
responsible for the preparation and 
implementation of research proposals and assists 
in the compilation and interpretation of results. 

"Staff Development Educator" Level 3 means a 
nurse who in collaboration with the Co-ordinator 
Nursing Staff Development/Education is 
responsible for planning, implementing and 
evaluating in-service education basic or post basic 
educational programmes, as well as the direction 
and supervision of Staff Development Nurses and 
Clinical Teachers. 

"Staff Development Nurse" Level 2 means a 
nurse who in collaboration with his/her 
supervisors is responsible for implementing and 
evaluating in-service education as prescribed to a 
specified clinical area. 
Section B. 

For the purposes of Section "B" of Clause 21. — 
Wages of this award the following definitions shall 
apply. 

"Assistant Matron" a registered general nurse 
appointed by the employer to assist the matron in 
the supervision and administration of a hospital. 

"Charge Nurse" a registered general nurse 
appointed as such to be in charge of a ward, 
department or floor in a hospital. 

"Deputy Matron" a registered general nurse 
appointed by the employer to assist in the 
administration of the hospital and deputise for the 
matron. 

"Matron" a registered general nurse appointed 
by the employer as head of nursing at a hospital. 

"Night Nurse in Charge" the registered general 
nurse who is appointed as such to be in charge of a 
hospital at night. 

2. Clause 10. — Annual Leave: Delete the words "any 
department of from paragraph (b) of subclause (1) of 
this clause. 

3. Clause 21. — Salaries: Delete this clause and insert 
in lieu: 

21. — Salaries. 
The minimum rate of wages per week payable to 

workers under this award shall be as follows: 
(l)(a) Salaries be paid at least twice per 

calendar month or fortnightly at the option of 
the employer, provided that by agreement 
between the employer and the employee 
concerned, the salary may be paid once per 
calendar month. 

(b) Salaries shall be paid by cheque, direct 
transfer or cash at the employer's discretion 
following consultation with the employees. 

(c)(i) Where the employer requires the 
employee to establish an account for 
the purpose of receiving his/her 
salary, the employer shall pay the 
costs associated with such account 
establishment or maintenance. 

(ii) In respect of transfer fees associated 
with the transfer of funds from the 
employer's bank to any other bank or 
financial institution nominated by 
the employee, such fees shall be paid 
by the employer. 

Section "A". 
Employees to whom the new career structure has 

been applied in accordance with the Definitions 
contained in section "A" of Clause 6.—Definitions of 
this Award. 
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(1) Registered General Nurse: 

(a) Level 1: 1 
2 
3 
4 
5 

Level 2: 1 
2 
3 
4 

Level 3: 1 
2 
3 
4 

Level 4: 1 
2 
3 
4 
5 
6 

Level 5: 1 
2 

Classification in levels: 

Level 1. A registered i 

Per Week 
$ 

378.20 
390.70 
407.50 
425.00 
438.40 
453.90 
472.00 
501.90 
516.00 
536.00 
546.00 
593.00 
608.00 
622.00 
637.00 
656.00 
676.00 
716.00 
736.00 
756.00 
786.00 
786.00 
839.00 

Level 1. A registered nurse in the first 
or subsequent years of' 
experience as a registered 
nurse and not elsewhere 
classified. 

Level 2. A registered nurse appointed 
as a clinical nurse, an area 
manager, a research nurse. 
A registered nurse functioning 
in a combined role and 
classified at Level 2. 

Level 3. A registered nurse appointed 
as a clinical nurse specialist, a 
nurse manager, a nursing 
researcher, a staff 
development educator, or a 
nurse educator 
A registered nurse functioning 
in a combined role classified at 
Level 3. 

Level 4. A registered nurse appointed 
as a co-ordinator clinical 
nursing, a co-ordinator 
nursing management, a co- 
ordinator nursing research, or 
a co-ordinator nursing staff 
development/educator. 
A registered nurse appointed 
to co-ordinate combined roles 
at Level 4. 
Director of Nursing — Level 
4. 

Level 5. Director of Nursing — Level 
5., 

(2)(a) Progression through the increments for a 
registered nurse classified at Level 1 shall occur by 
annual increments. 

(b) Progression for all other classifications of 
which there is more than one wage point, shall be 
by annual increments, subject to a satisfactory 
performance appraisal. 

(3) Promotion and reclassification mechanisms 
shall be as agreed between the employer and the 
Federation. 

(4) Where an employee is appointed to a 
position, previous relevant nursing experience at 
that level, or in a similar level under a differing 
career structure, shall be taken into account for 
determining the appropriate increment level. 

Experience shall include the time spent in 
hospital based post basic courses, and includes 
midwifery and psychiatric training. 

(5) The onus of proof of previous exerience shall 
rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five years 
shall commence at the first increment of Level 1 for 
a period of three months. During this time the 
employee shall be subject to performance 
appraisal and review by the Director of Nursing or 
by peer assessment if there is dispute. Upon 
satisfactory review she/he shall move to a level and 
increment as determined by the assessment. An 
employee who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case may be, 
may apply for reassessment by a peer assessment 
panel after a period of 12 months from the date of 
employment. 

(6) The rates of wages prescribed in this section 
A shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of 
July 1988. 

Section B. 
The minimum weekly rates as set out below shall 

be payable to employees to whom the new career 
structure has not applied, provided that the 
classifications and rates set out in this section shall 
not be applicable beyond the 30th day of June 
1989. 

(1) Registered General Nurse 
(a) Registered General Nurse 

Per Week 
$ 

First year 378.20 
Second year 390.70 
Third year 407.50 
Fourth year 425.00 
Fifth year 438.40 
Thereafter 453.90 

Provided that a registered general nurse who is 
in charge of a ward, department or floor 
during the off duty period of a charge nurse, in 
addition to the appropriate weekly wage 
prescribed for the classification of "Registered 
General Nurse" shall be paid an allowance of 
$9.80 per week. 

For the purpose of this provision, "off duty 
period" shall mean the period of time between 
the termination of duty on one shift and the 
commencement of duty on the next succeed- 
ing shift. It shall not include time off on 
account of meal breaks or rest periods. 

(b) Charge Nurse 
Years of experience as such: 

First year 
Second year 
Third year i ntra year 
Fourth year and thereafter 

496.00 
505.00 
514.00 
523.00 

Provided that a registered general nurse 
who is appointed charge nurse and who was in 
receipt of the "Thereafter" rate as set out in (a) 
shall commence on the second year rate as a 
charge nurse. 
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(c) Night Nurse in Charge or Assistant 
Matron 

Average occupied beds $ 
171 and under 251 581.40 
251 and under 351 599.30 

(d) Deputy Matron. 
(i) Where the daily bed 

average is under 251 618.80 
(ii) Where the daily bed 

average is 251 and over 641.00 
(e) Matron. 

(i) Where the daily bed 
average is under 251 749.20 

(ii) Where the daily bed 
average is 251 or over 794.20 

Note: Experience for the purpose of subclause 
(1) of this clause shall mean experience at any 
registered hospital as a registered nurse. Provided 
that the employer shall not be required to accept all 
or any of such experience gained, prior to the 
requirement of the Nurses' Board to undertake a 
refresher course for the purpose of reregistration 
when fixing an employee's rate of salary, but shall 
from then on advance the employee's rate of salary 
in accordance with the scale in subclause (1) of this 
clause. 

The rates of wages prescribed in this section B 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1988. 

3. Clause 25.—Special Allowances: Delete 
subclauses (1) and (2) of this clause and insert in lieu: 

(1) A nurse holding a post graduate diploma or 
degree obtained from a recognised College of 
Nursing, University or College of Advanced 
Education and required in her/his employment: 

Per Week 

OPTICAL MECHANICS' AWARD 1971 
No. 9 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Laubman and Pank (WA) Limited and Others. 
No. 235 of 1989. 

Various Optics Manufacture 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Optical Mechanics'Award 1971 No.9of 
1970 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 
the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

(a) Six months study 17.60 
(b) Twelve months study 29.40 

Provided that a post graduation degree shall be 
recognised at the 12 month of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

$ 
(a) Six months study 9.80 
(b) Twelve months study 13.70 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 32. — Payment of Wages — 38 Hour 
Week, add the number and title 33. — 
Superannuation. 

2. Clause 33. — Superannuation: Immediately after 
Clause 32. — Payment of Wages — 38 Hour Week of this 
award, add the following new clause: 

33. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 
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(2) Fund Membership. 

(a) Contributions in accordance with 
subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(i v) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal: or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
1 have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that 1 am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 
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However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Address:   

Classification: 

PAINT AND VARNISH MAKERS' AWARD 
No. 22 of 1957. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Dulux Australia Limited and Others. 
No. 234 of 1989. 

Various Paint and Varnish 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Paint and Varnish Makers" Award No. 
22 of 1957 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the first pay period commencing 
on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 29. — Maternity Leave, add the 
number and title 30. — Superannuation. 

2. Clause 30. — Superannuation: Immediately after 
Clause 29. — Maternity Leave of this award, add the 
following new clause: 

30. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 

• employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 



(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:.   

Address:   

Classification:   

Date:   

PASTRYCOOKS' AWARD No. 24 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Bakers'. Pastrycooks' 
and Confectioners' Union of Workers 

and 
Bakewell Pies (1978) Pty Limited and Others. 

No. 688 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL 

12th day of July 1989. 

Order. 
HAVING heard Mr C. Panizza on behalf of the 
applicant and Ms G. Marlon on behalf of the 
respondents and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Pastrycooks' Award No. 24 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After Clause 30. — 

Settlement of Disputes Procedure, add a new title and 
number: 31. — Superannuation. 

2. Clause 31. — Superannuation: Add new Clause 31. 
— Superannuation: 

31. — Superannuation. 
(1) Dehnitions. 

"Preferred Occupational Superannuation 
Scheme" or "Preferred Scheme" shall mean 
Westscheme. 

"An Approved Occupational Super- 
annuation Scheme" shall mean any fund 
which complies with the Australian 
Government's Occupational Standards for 
Occupational Superannuation. 
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For the purpose of this clause "Super- 
annuation payment" shall mean: 

Three per cent of an amount equal to the 
base wage rate paid by the employer to the 
employee each week plus any supplementary 
payment plus an amount equivalent to the 
average of weekly penalty payments, provided 
this average of weekly penalty payments shall 
not exceed 25 per cent. The average of weekly 
penalty payments shall be calculated in each 
week for each employee in accordance with 
Clause 9. — Additional Rates. 

(2) Employer Contributions. 
(a) An employer shall contribute the 

superannuation payment per week per 
eligible employee either into the 
Preferred Occupational Superannuation 
Scheme or into any exempted Fund 
allowed by subclause (4) of this clause. 

(b) Except where the Trust Deed provides 
otherwise, employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(d) Contributions for part-time and casual 
employees shall be calculated on pro-rata 
basis in the same proportion as the 
number of hours regularly worked each 
week bears to 38 hours. 

(3) Fund Membership. 
(a) Contributions in accordance with 

subclause (2) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date of engagement of the 
employee and payment shall commence 
after the employee has completed three 
months service, unless the employee fails 
to return a completed application to join 
the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (5) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iy) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage. 

the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (2) — Employer 
Contributions of this clause, unless they 
work a minimum of 10 hours per week. 

(c) Casual employees shall not be entitled to 
the benefits of this clause unless they are 
paid a minimum of $100 per week 

(4) Exemptions: Exemptions from the requirements 
of this clause shall apply to an employer who at the date 
of this order— 

(a) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order or award of 
an industrial tribunal, for a majority of 
employees at the date of issuing this order 
and makes payment for employees 
covered by this award in accordance with 
that order or award; or 

(c) subject to notification to the union, was 
contributing to an Approved Occupat- 
ional Superannuation Fund for 
employees covered by this award where 
such payments are not made pursuant to 
an order of an industrial tribunal; or 

(d) was not contributing to an Approved 
Occupational Superannuation Scheme 
for employees covered by this award; 
and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 
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(5) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf: 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:  — 

Name:   

Address:    

Classification:   

Date:        — 

(6) Voluntary Contributions: Where an 
employee elects to make additional voluntary 
contributions to the Fund by way of wage 
deductions, the employer shall facilitate such 
deductions in accordance with the employee's 
directions and the rules of the Fund. 

(7) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after 1 October 1989. 

PERMANENT BUILDING SOCIETIES 
(ADMINISTRATIVE AND CLERICAL OFFICERS) 

AWARD, 1975 No. 26 of 1975 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Award Variation. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
WA Branch 

and 
Perth Building Society and Others. 

No. 1208 of 1987. 
Clerks 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr G. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents and Mr A.D. Lucev intervening on behalf 

of certain employers, and by consent, the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Permanent Building Societies 
(Administrative and Clerical Officers) Award, 1975 
No. 26 of 1975 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 31. — Traineeships insert the number and title 32. 
—Superannuation. 

2. Clause 32. — Superannuation: Insert the 
following new clause: 

32. — Superannuation. 
(1) Definitions. 
In this clause: 

(a) "Approved Occupational Super- 
annuation Fund" means a super- 
annuation fund which complies with 
the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
(iv) any other approved occupational 

superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments, 
together with any other all purpose 
allowance or penalty payment for work 
in ordinary time and shall include in 
respect to casual employees the 
appropriate casual loadings prescribed 
by this award, but shall exclude any 
payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made 
for travelling related to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who has 
completed one month's continuous 
service with the employer, who becomes 
a member of the fund, and for whom 
three per cent of ordinary time earnings 
equals $2.00 per week or more. The sum 
of $2.00 shall be increased to correspond 
to increases in administrative charges in 
Westscheme from time to time. 
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(e) "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subclause (l)(b)(iii) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of 
commencement of contributions 
referred to in paragraph (a) within 30 
days of the date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subclause 
(l)(b)(iii) into which they intend to 
contribute and the intended date of the 
commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to 

subclauses (11) and (12), contribute to a 
fund referred to in subclause (l)(b) in 
respect of all eligible employees an 
amount equal to three per cent of each 
employee's ordinary time earnings each 
week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the 
later. 

(b) Employer contributions together with 
any employee deductions shall be paid 
monthly for pay periods completed in 
each month. Provided that payments 
may be made at such other times and in 
such other manner as may be agreed in 
writing between the Trustee of the 
Fund and the employer from time to 
time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 
(ii) annual leave or any other pay- 

ments paid out on termination. 
(4) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in the fund whilst employing 
any eligible employee. 

(6) Cessation of Contributions: The obligation 
of the employer to contribute to the fund in respect 
of an eligible employee shall cease on the last day 
of an eligible employee's employment with the 
employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary 
Contributions. 

(a) Where the rules of the fund allow an 
eligible employee to make additional 
contributions an eligible employee may 
elect to make additional contributions 
to the fund and the employer shall, 
where an election is made upon the 
direction of the employee deduct 
contributions from the employee's 
wages and pay them to the fund in 
accordance with the direction of the 
employee and the rules of the fund. 

(b) If three per cent of an employee's 
ordinary time earnings are less than 
$2.00 and the employee elects: 
(i) to make voluntary contributions to 

the fund; or 
(ii) to have death and/or disability 

cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or 
Agreement: Nothing contained in this clause shall 
prevent any or all of the parties to this award from 
entering into other awards or agreements which 
have the effect of superseding the superannuation 
provisions contained in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d)the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the 
resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 14 days of the operative date 
of this clause or within 14 days of an 
employee commencing employment, 
whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
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(ii) where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of the 
operative date of this clause or 
within 28 days of an employee 
commencing employment, 
whichever is the later, 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently 
completes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed 
time, provided that the employee 
returns the application within 14 days of 
being provided with the application by 
the employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   
(e) A copy of the letter of denial shall be 

forwarded to the union, 
(13) Preservation: The provisions of this clause 

shall not apply to any employer who has entered 
into an arrangement to pay superannuation 
contributions into any other approved occupat- 
ional superannuation fund and such arrangement 
has been ratified by either the Western Australian 
Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

PHOTOGRAPHIC INDUSTRY AWARD 1980 
No. A9 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Illustrations Pty Limited and Others. 
No. 214 of 1989. 

Various Photographic 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 
Order. 

HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

Thatthe Photographic Industry Award, 1980 No. 
A9 of 1980 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the first pay period commencing 
on or after the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 30. — Payment of Wages — 38 Hour 
Week, add the number and title 31. — 
Superannuation. 

2. Clause 31. — Superannuation: Immediately after 
Clause 30. — Payment of Wages — 38 Hour Week of this 
award, add the following new clause: 

31. — Superannuation. 
(1) Employer Contributions. 

(a) Am employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment 
unless the employee fails to return a 
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completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   
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No. 5 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Gay-Dor Plastics Limited and Others. 
No. 222 of 1989. 

Various Plastic Manufacturers 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and MrJ.N. Uphill 
on behalf of the respondents, and Mr P. Gethin 
intervening on behalf of the Brethren, and by consent, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Plastic Manufacturing Award, 1977 No. 
5 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 34. — No Reduction, add the number 
and title 35. — Superannuation. 

2. Clause 35. — Superannuation: Immediately after 
Clause 34. — No Reduction of this award, add the 
following new clause: 

35. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause; or 
(iii) any other approved occupational 

fund to which an employer or 
employee who is a member of the 
religious fellowship known as 
Brethren elects to contribute. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each 
week of service that the eligible 
employee completes with the 
employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 

ordinary hours or for periods of 
workers* compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall 
not be entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 
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(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this Order- 

la) was contributing to a Superannuation 
Fund, in accordance with an Order of 
an industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that Order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after 1 July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

PLYWOOD AND VENEER WORKERS 
AWARD No. 28 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural Efficiency Principle. 
The West Australian Timber Industry 

Industrial Union of Workers 
South-West Land Division 

and 
Wesfi Pty Limited. 
No. 1184 of 1988. 

Plywood/Veneer Workers Timber Industry 
COMMISSIONER A.R. BEECH. 

18th day of May 1989. 

Order. 
HAVING heard Mr M.G. Loader on behalf of the 
applicant and Mr P.J. Cooke on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on itby thelndustrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties, hereby order:— 

That the Plywood and Veneer Workers Award 
No. A28 of 1981— 

(1) be amended in accordance with the 
following schedule to provide for the inclusion of 
Clause 2A. — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 28 
September 1988 in accordance with the rates 
specified in Column A of the following schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior to the date 
of this order by three per cent with effect on and 
from 28 September 1988 in accordance with the 
rates specified in the following schedule. 

(4) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this order by three 



per cent with effect on and from 28 September 1988 
in accordance with the rates specified in the 
following schedule. 

(5) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $10.00 per week 
with effect on and from 28 March 1989 in 
accordance with the rates specified in Column B of 
the following schedule. 

(Sgd.) A.R. BEECH, 
^.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement add the number 
and title 2A.—State Wage Principles — September 
1988. 

2. Clause 2. — Arrangement: Immediately after 
Clause 2.—Arrangement add the following new 
clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 13. — Meal Money: Delete this clause and 
insert in lieu thereof the following: 

13. — Meal Money. 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the 
employer or paid $4.38. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall unless he has notified the 
worker concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meal or pay the amount of 
$4.00. 

(3) No such payments need be made to workers 
living in the same locality as their place of 
employment who can reasonably return home for 
a meal. 

(4) If a worker in consequence of receiving such 
notice has provided himself with a meal or meals, 
and is not required to work overtime, or is required 
to work less overtime than notified, he shall be paid 
the amounts above prescribed in respect of the 
meals not then required. 

4. Schedule 1. — Rates of Pay: Delete this Schedule 
and insert in lieu thereof the following: 

Schedule 1. — Rates of Pay. 
The minimum rates of wages payable to 

employees covered by this award shall be as 
follows: 

1. Rates of Pay Per Week: 
Base Rate Base Rate Supple- 
Column A Column B mentary 

28/9/88 28/3/89 Payments 
s s s 

Group A 
First year 
Thereafter 

Group B 
First year 
Thereafter 

Group C 
First year 
Thereafter 

Group D 
First year 
Thereafter 

Group E 
First year 
Thereafter 

Group F 
First year 
Thereafter 

Group G 
First year 
Thereafter 

Group H 
First year 
Thereafter 

Group I 
First year 
Thereafter 

Group J 
First year 
Thereafter 

257.90 267.% 
263.50 273.50 

2. Classification 
(1) Man in charge of log yard and/or powercross cut saw 
(2) Veneer Lathe Machinist over 3 ft 6 ins 
(3) Veneer Lathe Machinist 3 ft 6 ins or under 
(4) Veneer Lathe Operator over 3 ft 6 ins 
(5) Veneer Lathe Operator 3 ft 6 ins or under 
(6) Operator of veneer slicing machine 
(7) Operator of power operated Guillotine who trues final 

fancy veneer edges 
(8) Guillotine assistant 
(9) Plywood Scarfing Machinist, who scarfs set up. presses 

and cleans off 
(10) Feeders and Assistants on Driers 
(11) Core or Centre Layer 
(12) Plywood Press and overlay press operator 
(13) Plywood Press and overlay press assistant 
(14) Panel Sawyer 
(15) Core Sawyer 
(16) Glue or Casein Mixer 
(17) Operator of four edge automatic plywood trimming 

machine using parallel saws 
(18) Drum sander machinist 
(19) Minami automatic continuous feed cross belt sander 

operator 
(20) Belt sander machinist 
(21) Grader of finished panel products 
(22) Crater for assembling and despatch 
(23) Taping and Tapeless Veneer jointing machinist 
(24) Centre feeder and/or Core Feeder 
(25) Assistant to Lathe or Slicer Operator 
(26) Guillotine Operator not elsewhere included 
(27) Operator Groover and Slotter 
(28) Workers employed at any calling not described in this 

Base Rate Base Rate I 
Column A Column B i 

(29) Tractor using power operated 
attachments 
(a) 35 bhp and under 284,70 294.70 15.50 
(b) over 35 bhp and under 70 

bhp 291.20 301.20 15.50 
(0 over 70 bhp and under 130 

bhp 295.% 305% 15.50 
(d) over 130 bhp and under 

230 bhp 298.30 308.30 15.50 
(e) over 230 bhp 299.50 309.50 15.50 
Fork Lift Operator: 
(a) Up to 10 OCX) lbs lifting 

capacity 306.30 316.30 15.50 
(b) Over 10 000 lbs lifting 

capacity to 20000 lb 309.90 319% 15.50 
(c) Over 20 000 lbs capacity 310.50 320.50 15.50 



Base Rale Base Rate Supple* 
Column A Column B mcntary 
2mm 28/3/89 Payments 

S S S 
Adult Rates: 

(31) Power Grader Operator: 
(a) under 50 net engine 

horsepower 296.50 306.50 15.50 
(b) between 50 and 100 net 

engine horsepower 299.80 309.80 15.50 
(c) over 100 net engine 

horsepower 304.80 314.80 15.50 
(32) Straddle Carrier Driver— 

(a) who operates within the 
confines of the employer's 
property 309.40 319.40 15.50 

(b) other 313.00 323.00 15.50 
(33) Driver of Motor Vehicles— 

(a) not exceeding 25 cwt 
capacity 298.80 308.80 15.50 

(b) exceeding 25 cwt but 
under three tons 302.60 312.60 15.50 

(c) exceeding three tons but 
under six tons 306.30 316.30 15.50 

(d) Exceeding six tons but 
under seven tons 

(e) Exceeding seven tons but 
under eight tons 

(0 Exceeding eight tons but 
under nine tons 

(g) Exceeding nine tons but 
under 10 tons 

(h) Exceeding 10 tons but 
under 11 tons 

{i) Exceeding 11 tons but 
under 12 tons 

(j) Exceeding 12 tons but 
under 13 tons 

(k) Exceeding 13 tons but 
under 14 tons 

(1) Exceeding 14 tons but 
under 15 tons 

(m) Exceeding 15 tons but 
under 16 tons 

(n) Exceeding 16 tons but 
under 17 tons 

(o) Exceeding 17 tons but 
under 18 tons 

(p) Exceeding 18 tons but 
under 19 tons 

(q) Exceeding 19 tons but 
under 20 tons 

(r) Exceeding 20 tons but 
under 21 tons 

(s) Exceeding 21 tons but 
under 22 tons 

(t) Exceeding 22 tons but 
under 23 tons 

307.00 317.00 

309.00 319.00 

309.30 319.30 

309.95 319.95 

310.50 320.50 

311.60 321.60 

312.50 322.50 

313.40 323.40 

314.30 324.30 

315.00 325.00 

315.30 325.30 

316.00 326.00 

316.80 326.80 

317.70 327.70 

318.70 328.70 

319.50 329.50 

319.90 329.90 
320.30 330.30 (u) Exceeding 23 tons and 320.30 330.30 15.50 

over 
Driver of motor vehicle (not being tractor) drav/ing a trailer: for a loaded 

single-axle trailer—SI. 18 per day extra, or for an empty single-axle trailer— 
SI.48 per day extra, or for any other empty trailer 86 cents per day extra 

A worker who in the course of his employment drives a vehicle with self- 
loading equipment which requires the possession of a certificate of 
competency shall be paid an extra S8.10 per week. 

(34) Driver of Articulated Vehicles: 
Not exceeding nine ton capacity 
Nine tons and over but under 10 

313.90 323.%) 15.50 
tons 
10 tons and over but under 11 

314.%) 324.%) 15.50 
tons 
11 tons and over but under 12 

315.20 325.20 15.50 
tons 
12 tons and over but under 13 

315.80 325.80 15.50 
tons 
13 tons and over but under 14 

316.10 326.10 15.50 
tons 
14 tons and over but under 15 

317.00 327.00 15.50 
tons 
15 tons and over but under 16 

318.40 328.40 15.50 
tons 
16 tons and over but under 17 

318.80 328.80 15.50 
tons 
17 tons and over but under 18 

319.60 329.60 15.50 
tons 
18 tons and over but under 19 

320.20 33020 15.50 
tons 
19 tons and over but under 20 

321,40 331.40 15.50 
tons 
20 tons and over but under 21 

322.20 332.20 15.50 
tons 
21 tons and over but under 22 

322.60 332.60 15.50 
tons 
22 tons and over but under 23 

323.30 333.30 15.50 
tons 324.30 334.30 15.50 

23 tons and over but under 24 
tons 
24 tons and over but under 25 
tons 
25 tons and over but under 26 
tons 
26 tons and over but under 27 
tons 
27 tons and over but under 28 
tons 
28 tons and over but under 29 
tons 
29 tons and over but under 30 
tons 
30 tons and over but under 31 
tons 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
42 tons and over but under 43 
tons 
43 tons and over but under 44 
tons 
44 tons and over but under 45 
tons 
45 tons and over but under 46 
tons 
46 tons and over but under 47 
tons 
47 tons and over but under 48 
tons 
48 tons and over but under 49 
tons 
49 tons and over but under 50 
tons 
50 tons and over but under 51 
tons 
51 tons and over but under 52 
tons 
52 tons and over but under 53 
tons 
53 tons and over but under 54 
tons 
54 tons and over but under 55 
tons 
55 tons and over 

(35) Driver of Double Articulated 
Vehicle or Road-Train: 
Not exceeding 31 ton capacity 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
42 tons and over but under 43 
tons 

Base Rate Base Rate Supple- 
Column A Column B mentary 

Payments 
s s s 

325.20 335.20 15.50 

325.80 335.80 15.50 

326.20 336.20 15.50 

326.90 336.90 15.50 

328.00 338.00 15.50 

328.60 338.60 15.50 

329.30 339.30 15.50 

330.00 340.00 15.50 

331.00 341.00 15.50 

331.95 341.95 15.50 

332.30 342-30 15.50 

333.00 343.00 15.50 

334.00 344.00 15.50 

335.10 345.10 15.50 

335.80 345.80 15.50 

336.40 346.40 15.50 

337.00 347.00 15.50 

338.50 348.50 15.50 

339.10 349.10 15.50 

340.00 350.00 15.50 

341.10 351.10 15.50 

341.80 351.80 15.50 

342.50 352.50 15.50 

343.%) 353.%) 15.50 

344.40 354.40 15.50 

345.20 355.20 15.50 

345.%) 355.90 15.50 

346.%) 356.90 15.50 

347.70 357.70 15.50 

348.60 358.60 15.50 

349.40 359.40 15.50 

350.30 
351.10 

360.30 
361.10 

15.50 
15.50 

334.80 344.80 15.50 

335.20 345.20 15.50 

335.90 345.90 15.50 

336.50 346.50 15.50 

337.30 347.30 15.50 

338.30 348.30 15.50 

338.70 348.70 15.50 

339.30 349.30 15.50 

339.70 349.70 15.50 

341.10 351.10 15.50 

342.00 352.00 15.50 

342.50 352.50 15.50 

343.40 353.40 15.50 
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Bas« Rate Base Rate Supple- 
Column A Column B mentary 

Payments 
S $ S 

43 tons and over hut under 44 
tons 344.20 354.20 15.50 
44 tons and over but under 45 
tons 344.70 354.70 15.50 
45 tons and over but under 46 
tons 345.50 355.50 15.50 
46 tons and over but under 47 
tons 346.30 356.30 15.50 
47 tons and over but under 48 
tons 346.90 356,90 15,50 
48 tons and over but under 49 
tons 347.60 357.60 15.50 
49 tons and over but under 50 
tons 348.60 358.60 15.50 
50 tons and over but under 51 
tons 349.30 359.30 15.50 
51 tons and over but under 52 
tons 349,80 359.80 15.50 
52 tons and over but under 53 
tons 350,60 360,60 15.50 
53 tons and over but under 54 
tons 351.40 361.40 15.50 
54 tons and over but under 55 
tons 352.20 362.20 15.50 
55 tons and over 352.90 362.90 15.50 
Tow Motor Operator 294.70 304.70 15.50 

(37) Driver of Logging Tractor B 
(38) Crane or Fork Lift Assistant I 

3. Junior Workers 
Between 16 and 17 years of age 118.60 123.10 6.95 
Between 17 and 18 years of age 145.00 150.40 8.50 
Between 18 and 19 years of age 184.55 191.50 10.80 

4. Leading Hands: 
(a) Any worker placed by the employer in charge 

of not less than three and not more than 10 
other workers shall be paid $13.20 per week 
extra. 

(b) Any worker placed by the employer in charge 
of more than 10 and not less than 20 other 
workers shall be paid $19.90 per week extra. 

(c) Any worker placed by the employer in charge 
of more than 20 other workers shall be paid 
$25.75 per week extra. 

5. Supplementary Payments: 
(a) The supplementary payments as prescribed in 

this schedule are in substitution for any over 
award payments as defined hereunder. Any 
such over award payment shall be reduced by 
the amount of supplementary payment 
prescribed for the classification concerned. 

(b) "Over Award Payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service pay" 
or any term whatsoever) which an employee 
would receive in excess of the "Base Rate" for 
the classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and 
travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by this award. 

(c) Subject to Clause 6 of this schedule, the Award 
Rates prescribed in Clauses 1, 2, and 3 of this 
schedule and which includes the 
supplementary payment shall be paid for all 
purposes of the award. 

(d) The Supplementary payments prescribed by 
this schedule shall not be payable to new 
employees during the first month of 
employment. 

6. Calculation of Wage Rates — State Wage Case 
Decision: In circumstances where award wages are to 
be increased as a result of State Wage Case Decisions, 
unless otherwise specified in such decisions the amount 
of the increase shall be calculated and applied to the 
Wages Clause as follows: 

(a) Where the State Wage Case Decision provides 
that award wages be increased by a flat 
amount, that amount shall be applied to the 
Base Rate only. 

(b) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the 
Base Rate and the Supplementary Payment. 
Such percentage increase shall also apply to 
the Leading Hand Allowances, the Special 
Payment and the Disability Allowances. 

(c) In the instances outlined in paragraphs (a) 
and (b) hereof the new Award Rate shall be 
calculated by adding the Base Rate and the 
Supplementary Payment. 

(d) Where the State Wage Case Decision provides 
for a plateau formula (that is, a combination of 
a percentage increase and a flat money 
amount), the plateau level shall be determined 
by reference to the Base Rates and the Award 
Rate and the Supplementary Payment shall be 
calculated by subtracting the Base Rate from 
the Award Rate. 

POLICE AWARD 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 419 of 1988. I 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of My 1989. 

Order. 
HAVING heard Mr R.G. Stirling on behalf of the 
applicant and Miss J.N. Murray on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

That the Police Award 1965 as amended, be 
further amended in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 1st day of 
April 1988. 

(Sgd.) G.L. FIELDING, 
Commissioner. 

Schedule. 
Clause 16. — Prisoners Rations: In subclause (1) 

delete the words and numbers "three dollars and sixty- 
four cents ($3.64)" and "three dollars and thirty-one 
cents ($3.31)" and insert the words and numbers "three 
dollars and ninety-five cents ($3.95)" and "three dollars 
and fifty-nine cents ($3.59)" respectively. 
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POLICE AWARD 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 418 of 1988. 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of July 1989. 

Order. 
HAVING heard Mr R.G. Stirling on behalf of the 
applicant and Miss J.N. Murray on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

That the Police Award 1965 as amended, be 
further amended in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 1st day of 
March 1988 except where otherwise specified. 

(Sgd.) G.L. FIELDING. 
Commissioner. 

Schedule. 
1. Clause 10. — Travelling Allowances: Delete the 

schedule hereof and insert in lieu the following: 

Item Particulars Daily Rate 

Schedule. 
Item Particulars Daily Rate 

Allowance to meet Incidental Expenses— 
1. WA — South of 26° South 

Latitude 4.55 
2. WA —North of 26° South 

Latitude 7.30 
3. Interstate 7.30 
Allowance for Accommodation/Meals— 
4. WA — Metropolitan Hotel or 

Motel 78.70 
5. Locality South of 26° South 

Latitude 65.10 
6. Locality North of 26° South 

Latitude 
Broome 119.60 
Carnarvon 90.40 
Dampier 135.30 
Derby 103.65 
Eucla 84.05 
Exmouth 113.05 
Fitzroy Crossing 78.30 
Gascoyne Junction 62.80 
Goldsworthy 110.00 
Halls Creek 95.55 
Karratha 137.80 
Koolan Island 103.65 
Kununurra 123.35 
Marble Bar 95.30 
Newman 129.80 

Nullagine 92.30 
Onslow 119.30 
Pannawonica 96.30 
Paraburdoo 125.30 
Port Hedland 110.00 
Roebourne 79.30 
Sandfire 74.30 
Shark Bay 95.90 
Shay Gap 110.00 
South Hedland 110.00 
Tom Price 120.80 
Wickham 114.80 
Wittenoom 89.35 
Wyndham 111.50 

7. Interstate — Capital City 109.75 
8. Interstate — Other than 65.10 

Capital City 
Accommodation involving an Overnight Stay at 
other than a Hotel or Motel— 
9. WA — South of 26° South 

Latitude 32.55 
10. WA — North of 26° South 

Latitude 49.70 
11. Interstate 49.70 
1 ravel not involving an Overnight Stay— 
12. WA — South of 26° South 

Latitude 
Breakfast 7.35 
Lunch 7.35 
Evening Meal 13.30 
Night Shift Supper 9.35 

13. WA — North of 26° South 
Latitude 
Breakfast 8.10 
Lunch 11.10 
Evening Meal 23.15 
Night Shift Supper 14.10 

Midday Meal [Subclause (10)]— 
14. Rate per meal 3.20 
15. Maximum reimbursement per 

day period 16.00 
2. Clause 11. — Relieving Allowances: Delete the 

schedule hereof and insert in lieu the following: 

Schedule. 
Relieving Allowance — Inter-Slate. 

Particulars Rate Per Day Item 
WA Metropolitan Locality South of 

Hotel or Motel 26th South Latitude 
S $ 

First 49 days after 
arrival at new locality 78.70 65.10 
Period of relief in 
excess of 49 days— 

(a) Married Officer 39.35 32.55 
(b) Single Officer 26.20 21.65 
Relief in locality North of 26th South Latitude including Shark Bay 

Town Item 4 Item 5 Item 6 
First 49 days Period of relief 

after arrival at in excess of 49 
new locality days 

Married Single 
Officer Officer 

Broome 119.60 59.80 39.85 
Carnarvon 90.40 45.20 30.10 
Dampier 135.30 67.65 45.05 
Derby 103.65 51.80 34.50 
Eucla 84.05 42.00 28.00 
Exmouth 113.05 56.50 37.65 
Fitzroy Crossing 78.30 39.15 26.05 
Gascoyne Junction 62.80 31.40 20.90 
Goldsworthy 110.00 55.00 36.65 
Halls Creek 95.55 47.80 31.80 
Karratha 137.80 68.90 45.90 
Koolan island 103.65 51.82 34.55 
Kununurra 123.35 61.65 41.05 
Marble Bar 95.30 47.65 31.75 
Newman 129.80 64.90 43.20 
Nullagine 92.30 46.15 30.75 
Onslow 119.30 59.65 39.75 
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hem 4 
First 49 days 

after arrival at 
new locality 

Item 5 hem 6 
Period of relief 
in excess of 49 

days 
Married Single 
Officer Officer 

Pannawonica 96.30 48.15 32.05 
Paraburcloo 125.30 62.65 41.70 
Port Headland 110.00 55.00 36.65 
Roebourne 79.30 39.65 26.40 
Sandfire 74.30 37.15 24.75 
Shark Bay 95.% 47.90 31% 
Shay Gap 110.00 55.00 36.65 
South Hedland 110.00 55.00 36.65 
Tom Price 120.80 60.40 40.20 
Wickham 114.80 57.40 38.25 
Wittenoom 89.35 44.70 29.75 
Wyndham 111.50 55.75 37.15 
Interstate — Capital City 109.75 54.85 36.55 
Interstate — Other than 
Capital City 65.10 32.55 21.65 

Item 
Allowance to meet incidental 
expenses 7 
South of 26th South Latitude S4.55 per day 
North of 26th South Latitude S7.30 per day 
Allowance payable in accord- 
ance with subclause (2) 8 
South of 26th South Latitude S32.55 per day 
North of 26th South Latitude $49.70 per day 

Inter-State. 
First 49 days after arrival at 
new locality: 9 
Capital Cities $109.75 per day 
Other $65.10 per day 
Period of relief in excess of 49 
days: 10 
Married Officer — Capital 
City $54.85 
Other $32.55 
Single Officer — Capital City $36.55 11 
Other $21.65 
Allowance to meet incidental 
expenses: $7.30 12 
Allowance payable in 
accordance with subclause (6) $49.70 13 

The allowances provided in this schedule shall 
be automatically varied to conform to those 
prescribed from time to time for the State Public 
Service. 

3. Clause 38. — Camping Allowances: Delete 
subclauses (3) and (4) and insert in lieu the following 
with effect from the beginning of the first pay period 
commencing on or after the 4th day of March 1988. 

(3) South of 26° South Latitude 
Rate 

Per Day Item 
$ 

Permanent Camp — 
Cook provided by the 
Department 13.90 1 
Permanent Camp — No 
Cook provided 18.55 2 
Other Camping — Cook 
provided by the 
Department 23.20 3 
Other Camping — No 
Cook provided 27.85 4 

(4) North of 26° South Latitude 
Permanent Camp — 
Cook provided by the 
Department 22.50 1 
Permanent Camp — No 
Cook provided 27.15 2 
Other Camping — Cook 
provided by the 
Department 31.80 3 
Other Camping — No 
Cook provided 36.40 4 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 
No. 849 and 850 of 1989. 

COMMISSIONER G.L. FIELDING 
7th day of July 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 

THE COMMISSIONER: These two applications are 
simple. Application 850 of 1989 seeks to amend Clause 
10 of the Police Award 1965. This clause relates to 
travelling allowances. The other application seeks to 
amend Clause 16 subclause (1) which relates to the 
allowances paid to those police officers who have to 
provide prisoners with their meals. 

Both allowances are designed to compensate for the 
reimbursement of expenses incurred by police officers. • 
As to the change to Clause 10. those changes not only 
reflect similar changes which were made to the Public 
Service Miscellaneous Allowances Awards, which 
allowances are regarded as the standard throughout the 
State, both for the public and private sectors, but they 
also represent a fairly scientific attempt to assess the 
cost of travelling and accommodation throughout the 
various regions of the State. In the circumstances the 
proposed change to Clause 10 is nothing more than a 
change to more accurately reflect the expenses of police 
officers required to travel about the State and hence 
something which is clearly contemplated by the 
Principles. 

The same can be said of the meal allowance for 
prisoners. All that the parties seek to do on this occasion 
is to increase the existing allowances by 9.2 per cent in 
accordance with CPI movements since the allowances 
were last adjusted. 

The parties are ad idem that the changes should take 
place, firstly, in respect of the travelling allowances 
from 1 March 1989 and, secondly, in respect of the 
prisoners' rations or meal allowances from 1 April 1989. 
I see no reason why that agreement should not be given 
effect to and as the parties do not want a speaking to the 
minutes I will order that in each case there be an order 
in the terms sought effective from the respective dates 
sought. 

Appearances: Mr R. Stirling for the applicant. 
Mr J. Flood for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. 849 of 1989. 

POLICE AWARD 1965. 
COMMISSIONER G.L. FIELDING 

7th day of July 1989. 

Order. 
HAVING heard Mr R. Stirling on behalf of the 
applicant and Mr J. Flood on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 
that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988, and by consent, hereby orders— 

That Clause 16 of the Police Award 1965 be 
amended by substituting the figures $3.64 and $3.31 
with the figures $4.31 and $3.92 respectively. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon. Minister for Police. 

No. 850 of 1989. 

POLICE AWARD 1965. 
COMMISSIONER G.L. FIELDING 

7th day of July 1989. 

Order. 
HAVING heard Mr R. Stirling on behalf of the 
applicant and Mr J. Flood on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 
that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988. and by consent, hereby orders— 

That the Police Award 1965 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10. — Travelling Alowances: Delete the 

schedule of this clause and insert in lieu the 
following: 

Schedule. 
Daily 

Item: Particulars: Rate 
$ 

Alowance to Meet Incidental Expenses— 
1. WA — South of 26 degrees 

South Latitude 5.35 

Daily 
Item: Particulars: Rate 

$ 

2. WA — North of 26 degrees 
South Latitude 8.00 

3. Interstate 8.00 
Alowance for Accommodation/Meals— 
4. WA — Metropolitan Hotel or 

Motel 94.55 
5. Locality South of 26 degrees 

South Latitude 76.90 
6. Locality North of 26 degrees 

South Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Eucla 91.95 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Golds worthy 143.25 
Halls Creek 103.50 
Karratha 166.00 
Koolan Island 114.00 
Kununurra 120.00 
Marble Bar 108.00 
Newman 145.50 
Nullagine 82.00 
Onslow 101.00 
Pannawonica 119.00 
Paraburdoo 138.00 
Port Hedland 143.25 
Roebourne 107.50 
Sandfire 80.50 
Shark Bay 92.50 
Shay Gap 143.25 
South Hedland 143.25 
Tom Price 147.50 
Wickham 131.00 
Wittenoom 103.50 
Wyndham 122.50 

7. Interstate — Capital Cities: 
Sydney 132.60 
Melbourne 124.30 
Others 116.90 

8. Interstate — Other than Capital 76.90 
Cities 

Accommodation involving an Overnight Stay a 
other than a Hotel or Motel 
9. WA — South of 26 degrees 

South Latitude 38.25 
10. WA — North of 26 degrees 

South Latitude 53.60 
11. Interstate 53.60 
Travel not involving an Overnight Stay 
12. WA — South of 26 degrees 

South Latitude: 
Breakfast 7.95 
Lunch 7.95 
Evening Meal 17.00 
Night Shift Supper 10.95 

13. WA — North of 26 degrees 
South Latitude: 

Breakfast 8.60 
Lunch 11.00 
Evening Meal 26.00 
Night Shift Supper 15.20 

Midday Meal (Subclause (10) 
14. Rate per meal 3.45 
15. Maximum reimbursement per 

day period 17.25 
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2. Clause 11. — Relieving Allowances: Delete the 
schedule of this clause and insert in lieu the 
following— 

Schedule. 
Intra-State. 

North of 26® South Latitude 
Permanent Camp Cook provided by the Department 
Permanent Camp No cook provided 
Other Camping Cook provided hy the Department 
Other Camping No cook provided 

WA Locality 
Metropolitan South of 

Hotel or 26° South 
Mote! Latitude 

hirst 49 days after arrival at new 
locality: 94.55 76.90 
Period of relief in excess of 49 
days: 

(a) Married OlTicer 47.30 38.45 2 
(h) Single Officer 31.50 26.65 3 

Relief in loealitv North of 26° South Latitude including Shark Bay. 
Town Item 4 Item 5 Item 6 

First 49 Period of 
days after , relief in 
arriva! at excess of 

new locality 49 days 
Married Single 

Broome 127.40 63.70 42.45 
Carnarvon 94.00 47.00 31.35 
Dumpier 145.00 72.50 48.30 
Derby 114.00 57.00 38.00 
Eucla 91.95 46.00 30.65 
Exmouth 114.75 57.40 38.25 
Fitzroy Crossing 80.00 40.00 26.65 
Gascoyne junction 74.00 37.00 24.65 
Goldsworthv 143.25 71.65 47.75 
Hulls Creek 103.50 51.75 34.50 
Karratha 166.00 83.00 55.30 
Kooian Island 114.00 57.00 38.00 
Kununurra 120.(X) 60.00 40.00 
Marble Bar 108.00 54.00 36.00 
Newman 145.50 72.50 48.50 
Nullagine H2.<X) 41.00 27.40 
Onslow 101.00 50.50 33.65 
Pannawonica 119.00 59.50 36.65 
Paraburdoo 138.00 69.00 46.00 
Port Hediand 143.25 71.65 47.75 
Roebourne 107.50 53.75 35.80 
Sand lire 80.50 40.25 26.85 
Shark Bay 92.50 46.25 30.85 
Shay Gap 143.25 71.65 47.65 
South Hediand 143.25 71.65 47.65 
Tom Price 147.50 73.75 49.15 
Wiekhum 131.00 65.50 43.65 
Wiuenoom 103.50 51.75 34.50 
Wyndhum 122.50 61.25 40.80 
Capital Cities: 

Sydney 132.60 66.30 44.20 
Melbourne 124.30 62.15 41.40 
Others 1163)0 58.45 38.95 

Interstate— 
Other than Capital Cities 76.90 38.45 25.65 

Inter-State. 
First 49 days after arriva 1 at new locality 9 
Capital Cities: 

Sydney 132.60 
Melbourne 124.30 
Other 116.90 

First 49 days after arriva I at new locality 76.90 
other than Capital Cities 
Period of relief in excess of 49 days 10 
Capital Cities 
Married Officer: 

Sydney 66.30 
Melbourne 62.15 
Other 58.45 

Period of relief in excess of 49 days other 
than Capital Cities 
Married OlTicer: 38,45 
Single Officer — Capital Cities 1! 

Sydney 44.20 
Melbourne 41.40 
Other 38.95 

Single Officer — other than Capital Cities 25.65 
Allowance to meet incidental expenses 8.00 12 
Allowance payable in accordance with 53.60 13 
subclause (6) 

The allowances provided in this schedule shall be automatically varied to 
conform to those prescribed from time to time for the State Public Service. 

3. Clause 38. — Camping Allowance: Delete subclauses (3) and (4) and insert in 
lieu the following— 

(3) South of 26° South Latitude 
Rate 

Per Day hem 
Permanent Camp Cook provided by the Department 16.35 1 
Permanent Camp No cook provided 21.80 2 
Other Camping Cook provided by the Department 27.25 3 
Other Camping No cook provided 32.70 4 

POULTRY BREEDING FARM AND HATCHERY 
WORKERS' AWARD 1976 No. 20 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Hampton Hatcheries and Others. 
No. 210 of 1989. 

Various Poultry 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLE MAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Poultry Breeding Farm and Hatchery 
Workers' Award, 1976 No. 20 of 1976 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 32. — Payment of Wages — 38 Hour 
Week, add the number and title 33. — 
Superannuation. 

2. Clause 33. — Superannuation: Immediately after 
Clause 32. — Payment of Wages — 38 Hour Week of this 
award, add the following new clause: 

33. — Superannuation. 
(1) Employer Contribtuions. 

(a) An employer shall contribute three per 
cent ofordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
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(b) Except where the Trust Deed provides 
otherwise employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the_ beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 
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(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   

RESTAURANT, TEAROOM AND CATERING 
WORKERS AWARD, 1979 

No. 48 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch. 

Union of Workers 
and 

Matilda Bay Restaurant and Others. 
No. 606 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL 
7th day of July 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch, Union of 
Workers and Mr D.M. Jones on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Restaurant, Tearoom and Catering 
Workers' Award 1979 No. 48 of 1978 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
7th day of July 1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 4. — Scope: Delete this clause and insert in 

lieu: 

4. — Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21 of this award, 
in Restaurants and/or Tearooms and/or Catering 
Establishments and/or by Catering Contractors, as 
defined in Clause 6 of this award. 

2. Clause 6. — Definitions: Delete subclauses (1) and 
(2) from this clause and insert in lieu: 

(1) "Restaurant and/or Tearoom" shall mean 
any meal room, dining room, grill room, coffee 
shop, tea shop, oyster shop, fish cafe, cafeteria or 

hamburger shop and includes any place, building, 
or part thereof, stand, stall, tent, vehicle or boat in 
or from which food is sold or served for 
consumption on the premises and also includes 
any establishment or place where food is prepared 
and/or cooked to be sold or served for 
consumption elsewhere. 

(2)(a) "Catering establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and 
provided for weddings, parties, dances, social 
functions, discotheques, cabarets, theatres, 
festivals, fairs, exhibition buildings, cultural 
centres, convention centres, entertainment centres, 
racecourses, showgrounds, sporting grounds, and 
the like. 

(b) "Catering Contractor" shall mean any 
person, firm, company or corporation carrying on 
business as a Catering Contractor in the provision 
of catering and ancillary services for any social, 
commercial, industrial or other purpose or 
function. 

ROPE AND TWINE WORKERS' AWARD 
No. 11 of 1963 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

WA Rope and Twine Company and Others. 
No. 213 of 1989. 

Various Rope and Twine Manufacturers 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G..I. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Rope and Twine Workers' Award No. 11 
of 1963 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 30. — Payment of Wages — 38 Hour 
Week, add the number and title 31. — 
Superannuation. 
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2. Clause 31. — Superannuation: Immediately after 
Clause 30. — Payment of Wages — 38 Hour Week of this 
award, add the following new clause: 

31. — Superannuation. 
(1) Employer Contribtuions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 

Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 
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(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:       

Name:      

Address:        

Classification:     

SCHOOL EMPLOYEES' (INDEPENDENT 
DAY AND BOARDING SCHOOLS) 

AWARD, 1980 No. 7 of 1979 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Guildford Grammar School and Others. 
No. 223 of 1989. 

Various Teaching 
COMMISSION IN COURT SESSION: 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the School Employees (Independent Day 
and Boarding Schools) Award, 1980 No. 7 of 1979 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 33. — Fares and Motor Vehicle 
Allowances, add the number and title 34. — 
Superannuation. 

2. Clause 34. — Superannuation: Immediately after 
Clause 33. — Fares and Motor Vehicle Allowances of 
this award, add the following new clause: 

34. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per 
eligible employee into one of the 
following Approved Superannuation 
Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid 

on a monthly basis for each week of 
service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 38 
ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made 
in respect of annual leave paid out on 
termination or any other payments on 
terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the. 

employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 
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(v) From two weeks following the 
employers advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall 
not be entitled to receive the employer 
contribution mentioned in subclause 
(1) — Employer Contributions of this 
clause, unless they work a minimum of 
12 hours per week. 

(c) Casual employees who are employed 
for 32 consecutive working days or less 
shall not be entitled to the benefits of 
this clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
(i) written notice of the proposed 

alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause: and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following the Western Australian Relations 
Commission approval of the clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:     

Address:   

Classification:   

AWARD 1980 No. 7B of 1979 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

St. Thomas More College and Others. 
No. 224 of 1989. 

Various Academic Institutions 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 

A70691-6 
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Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the School Employees' (University, 
Colleges and Swanleigh) Award, 1980 No. 7B of 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) w.s. coleKian. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 32. — Fares and Motor Vehicle 
Allowances, add the number and title 33. — 
Superannuation. 

2. Clause 33. — Superannuation: Immediately after 
Clause 32. — Fares and Motor Vehicle Allowances of 
this award, add the following new clause: 

33. — Superannuation. 
(1) Employer Contribtuions. 

(a) An employer shall contribute three per 
cent ofordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid on 

a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 
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(d) was not contributing to ■ a Super- 
annuation Fund for employees covered 
by this award: and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause: and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following the Western Australian Relations 
Commission approval of the clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:   

SHOW GROUNDS MAINTENANCE 
WORKERS' 

AWARD No. 55 of 1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40.—Award Variation Pursuant to 
Structural Efficiency Principle. 

Western Australian Municipal. Road Boards, 
Parks and Racecourse Employees' Union of Workers 

and 
Royal Agricultural Society Incorporated. 

No. 721 of 1989. 

COMMISSIONER J.F. GREGOR. 
23rd day of June 1989. 

Order. 
HAVING heard Mr R. Bellamy on behalf of the 
Applicant and Mr S.J. Kenner on behalf of the 
Respondent, the Commission, pursuant to the powers 

conferred it by the Industrial Relations Act 1979 and 
having been satisfied that the Applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the Applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles, and with the 
consent of the parties, hereby order — 

That the Show Grounds Maintenance Workers' 
Award No. 55 of 1968 — 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A.—State Wage 
Principles — September 1988 to give 
effect to the Applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 23 June 1989 in accordance 
with the rates specified in Column A of 
the following Schedule. 

(3) be varied by increasing allowances 
applicable immediately prior to the date 
of this Order by three per cent with effect 
on and from 23 June 1989 in accordance 
with the rates specified in the following 
Schedule. 

(4) be further varied by increasing the wage 
rates resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect on 
and from 23 December 1989 in 
accordance with the rates specified in 
Column B of the following Schedule. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Overtime. 
10. Meal Times. 
11. Holidays. 
12. Annual Leave. 
13. Absence Through Sickness. 
14. Higher Duties. 
15. Payment of Wages. 
16. Travelling Allowance. 
17. Transportation of Workers. 
18. Leave of Absence to Officers of the Union. 
19. Under-Rate Workers. 
20. Record. 
21. Board of Reference. 
22. Preference to Unionists. 
23. First Ad Kit. 
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Sanitary Facilities and Shelter Sheds. 
Protective Clothing. 
Extra Rates and Conditions. 
Wages. 
Long Service Leave. 
Compassionate Leave. 

2. Clause 2.—Arrangement: Insert after this clause 
the following new clause:— 

2A.—State Wage Case Principles — 
September 1988. 

(1) It is a term of this award that the Unions 
undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer s labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 9.—Overtime: Delete subclause (7) and 
insert the following:— 

(7) Subject to the provisions of subclause (8) of 
this clause, a worker required to work overtime for 
more than two hours shall be supplied with a meal 
by the employer or be paid $3.80 for a meal and, if 
owing to the amount of overtime worked, a second 
or subsequent meal is required he shall be supplied 
with each meal by the employer or be paid $2.60 for 
each meal so required. 

4. Clause 26.—Extra Rates and Conditions: Delete 
subclause (4) and insert the following:— 

(4) Any worker who is called upon to clean out a 
septic tank or sullage well and who is required to 
enter a septic tank or sullage well to perform such 
work shall receive a margin at the rate of $20.30 per 
week plus 25 cents per hour whilst so engaged. 
Provided that if such work is performed by 
mechanical means such worker shall be paid a 
margin at the rate of $20.30 per week. Gum boots, 
masks and overalls shall be supplied by the 
employer to workers engaged on such work. 

5. Clause 27.—Wages: Delete this clause and insert 
the following:— 

27—Wages. 
An employer on whom this award (or industrial 

agreement) is binding shall not increase the rate of 
wage payable to an employee on 5 February 1988 or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

(1) The minimum rates of wages per week 
payable to workers covered by this award shall be 
the wages prescribed in subclause (2) of this 
clause. 

Rate Per Week 
A B 

Motor Vehicle 
Drivers — 
Not exceeding 25 cwt 

capacity 292.80 
Exceeding 25 cwt but 

not exceeding 
three tons capacity 296.60 

Exceeding three tons 
but under six tons 
capacity 

Six tons and over 
but under seven 
tons capacity 

Seven tons and over 
but under eight 
tons capacity 

Machine Drivers — 
Operator-powered 

roller under eight 
tons 

Operator-powered 
roller eight tons 
and over 

Operator-powered 
vibrating roller 
under four tons 

Operator-powered 
vibrating roller 
four tons and over 

Operator-powered 
road roller pneu- 
matic tyred eight 
tons and over 

Operator-tractor- 
pneumatic tyred 
without power 
operated attach- 
ments — 

(i) Classes 1 and 2 
(ii) Classes 3,4, 5 

and 6 (includ- 
ing tractors 
tilting or a 
one man 
hitch trailer) 

(iii) Over Class 6 
Operator-tractor- 

pneumatic tyred 
with power 
operated 
attachments — 

(i) Classes 1 and 2 
(ii) Classes 3,4, 5 

and 6 (not 
including 
tractors tilting 
or a one man 
hitch trailer) 

(iii) Over Class 6 
and up to 
and including 
230 engine 
horsepower 

(iv) Over Class 6 
with power 
operated 
attachments 
in excess of 
230 engine 
horsepower 

Operator—Graders— 
(i) Drawn Graders 
(ii) Grader—power 

operated 
below 50 net 
engine horse- 
power 
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Rate Per Week 

(iii) Grader—power 
operated 
50 to 100 net 
engine horse- 
power 304.10 314.10 

(iv) Grader—power 
operated 
above 100 net 
engine horse- 
power 310.00 320.00 

Operator of portable 
petrol driven cross- 
cut or circular saw 279.60 289.60 

(c) Gardeners — 
Propagator 281.10 291.10 
Nurserymen, first 

class gardeners 
appointed as such 
by the employer 
and street tree 
pruners 278.20 288.20 

Gardeners planting 
out and attending 
flower beds and 
assisting nursery- 
men 261.70 271.70 

Hand power motor 
mower 261.70 271.70 

Hand rotary hoe and 
operators of other 
machines 261.70 271.70 

Sprayers or fumi- 
gators of noxious 
weeds and/or pests 
vermin, mosquitoes 
or ants or workers 
employed in des- 
troying black- 
berry bush or 
boxthom — 

(i) Hand operated 279.40 289.40 
(ii) Power operated 283.60 293.60 

(d) General — 
Track hands 261.70 271.70 
Machine man 

(jackhammer) 278.20 288.20 
Concrete slab layer 286.30 296.30 
Concrete kerb layer 286.30 296.30 
Concrete finisher 288.50 298.50 
Others 259.90 269.90 

(3) For the purpose of paragraph (b) of subclause 
(2) of this clause — 

(a) Pneumatic tyred tractors up to 230 power 
take-off hp are classified as follows:— 

Class Power Take-Off Horse Power 
1 Up to 15 
2 Over 15 up to 25 
3 Over 25 up to 35 
4 Over 35 up to 45 
5 Over 45 up to 60 
6 Over 60 up to 80 
7 Over 80 up to 100 
8 Over 100 

(b) Pneumatic tyred tractors over 230 power 
take-off hp are classified as indicated in 
the margins table of this clause. 

(c) Self-propelled rollers are classified by 
weight complete including maximum 
ballast. 

(d) Back hoe when attached to a tractor shall 
be considered as a power operated 
attachment to the tractor. 

(4) (a) Leading hands placed in charge of not 
less than three or more than 10 other workers shall 
be paid $14.00 per week above the rates of wage of 
the workers whose work they direct. 

(b) Leading hands placed in charge of more 
than 10 but not more than 20 other workers shall be 
paid $21.10 per week above the rate of wage of the 
workers whose work they direct. 

(c) Leading hands placed in charge of more 
than 20 other workers shall be paid $27.50 per week 
above the rate of wage of the workers whose work 
they direct. 

SOAP AND ALLIED PRODUCTS 
MANUFACTURING AWARD 

No. 25 of 1960 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation to Award. 
The Federated Miscellaneous Workers" Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Candle Light Company Pty Limited. 
No. 205 of 1989. 

Various Soap and Allied Products 
Manufacture 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G J. MARTIN- 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondent, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Soap and Allied Products 
Manufacturing Award No. 25 of 1960 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first pay 
period commencing on or after the 1st day of July 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 31. — Part-Time Workers, add the 
number and title 32. — Superannuation. 
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2. Clause 32. — Superannuation: Immediately after 
Clause 31. — Part-Time Workers of this award, add the 
following new clause: 

32. — Superannuation. 

(1) Employer Contribtuions. 
(a) An employer shall contribute three per 

cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Except where the Trust Deed provides 

otherwise employer contributions shall 
be paid on a monthly basis for each week 
of service that the eligible employee 
completes with the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation, payments on 
behalf of that employee. 

Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 
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(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However. I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:     

Name:   

Address:     

Classification:   

Date:    

SOFT FURNISHINGS AWARD No. A23 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40.—Variation to Award. 
The United Furniture Trades Industrial Unio 

of Workers. WA 
and 

Dubrov Pty Ltd trading as "Innovation" and Others. 
No. 722 of 1989. 

Furniture Trades Furniture Manufacturing 
Employees Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the 
Applicant and Ms G.P. Marton on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Soft Furnishings Award No. A23 of 
1982 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 30th day of June 
1989 

[L.S.] 

Schedule. 
1. Clause 31. — Rest Period and Meal Break: 

Immediately after subclause (3). insert new subclause 
(4) to replace existing subclause (4) which is to be 

renumbered (5) with the subsequent subclauses 
renumbered (6) and (7) accordingly. New subclause (4) 
to read as follows:— 

(4) There shall be a cessation of work and of 
working time for the purpose of a meal on each day 
of not less than 30 minutes nor more than 60 
minutes to be taken at a time as near as practicable 
equally divides the working day or shift, provided 
that no more than five hours' work shall be worked 
in any day before an employee is entitled to a meal 
break. 

2. Clause 33. — Part-time Employees: Delete this 
clause and insert in lieu:— 

33. — Part-time Employees. 
(1) "Part-time Employees" means an employee 

employed for less than 38 hours each week. 
(2) When an employee is employed under the 

provisions of this clause, he shall receive payment 
for wages, for annual leave, for holidays and for 
sick leave on a pro rata basis in the same proportion 
as the numberof hours regularly worked each week 
bears to 38 hours. 

(3) An employee working irregular hours shall 
receive payment subject to the provisions of 
subclause (2) of this clause calculated on the 
average hours worked weekly during the qualifying 
period. 

SOFT FURNISHINGS AWARD No. A23 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40.—Variation to Award. 
The United Furniture Trades Industrial Union 

of Workers. WA 
and 

Dubrov Pty Ltd trading as "Innovation" and Others. 
No. 611 of 1988. 

Furniture Trades Furniture Manufacturing 
Employees Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the 
Applicant and Ms G.P. Marton on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Soft Furnishings Award No. A23 of 
1982 be varied in accordance with the following 
Schedule and that such variation shall have effect 
on and from the 30th day of June 1989 

(Sgd.) A.R. BEECH. 
Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 40. — Maternity Leave, insert a new 
number and title 41. — Outworkers. 

(Sgd.) A.R. BEECH. 
Commissioner. [L.S.] 
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2. Immediately after Clause 40. — Maternity Leave, 
insert the following clause: 

41—Outworkers. 
A Respondent bound by this Award shall: 

(i) Not employ a person to perform work 
covered by this clause outside a 
workshop or factory unless prior 
agreement has been reached between that 
Respondent and the person as to whether 
that person is to be employed on a part- 
time or a full-time basis and the number 
of hours to be worked. Provided that 
nothing in this clause shall prevent the 
parties to any such agreement varying the 
agreement. 

(ii) Not employ more than 10 outworkers at 
any one time. 
Provided that an employer may employ a 
specified greater number of outworkers 
with the consent of the Union or if, in the 
absence of that consent, a Board of 
Reference in the exercise of its discretion 
grants permission to the employer to 
employ a specified greater number of 
outworkers. 

(iii) Pay any outworkers at the rate prescribed 
by Clause 7. — Wages of this Award for 
the classification in which the outworker 
is engaged. 
May remunerate his or her outworkers 
under any system of payment by result 
provided that the minute rate for outwork 
performed is one-two thousand two 
hundred and eightieth of the weekly 
award rate for the classification in which 
the worker is employed for the first 38 
hours worth of work. 
An employer may fix or alter a time 
standard of any article provided that such 
time standard is based on the 
performance of an adequately trained 
employee of average skill and 
performance. 
If there is a complaint regarding the 
setting or alteration of time standard and 
a dispute arising out of that complaint the 
matter shall be referred for determination 
to the Western Australian Industrial 
Relations Commission. 

(iv) Cause all work to be delivered to and 
collected from an outworker free of 
charges. 

(v) Provide outworkers with all necessary 
materials, trimmings and sewing 
threads. 

(■vi) Pay for each holiday prescribed in Clause 
16. — Holidays of this Award which 
occurs during the period of employment, 
one-fifth of the weekly wage prescribed 
for the classification in which he/she is 
engaged. 

(vii) Pay for annual leave in accordance with 
the provisions of Clause 17. — Annual 
Leave and Clause 33. — Part-time 
Employees of this Award. 

(viii) Shall keep in a bound book a true and 
correct record of the outworker's name 
and address, a description of the work 
performed, the rate paid or agreed to be 
paid for such work, and shall obtain the 
signature of the outworker ' in 
acknowledgment of all amounts paid in 
respect of such work. 

(ix) For the purpose of this clause: 
"Employer" means an employer bound 
by this award. 
"Outworker" means a person who 
performs work for an employer outside 
the employer's workshop or factory under 
a contract of service. 

SOFT FURNISHINGS 
AWARD No. A23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Dubrov Pty Ltd trading as 

Innovation and Others. 
No. 715 of 1988. 

COMMISSIONER O.K. SALMON. 
11th day of July 1989. 

Order. 
HAVING heard Mr K.J. Randall on behalf of the 
Applicant and Mr B. Williams on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Soft Furnishings Award No. A23 of 
1982 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 11th day of July 
1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
List of Respondents: Delete this list and insert in lieu 

the following — 
List of Respondents. 

Athea Curtains, Gradient Way, Beldon 6025. 
Anna's Curtains and Decor, 7 Pleasant Place, 

Shelley 6155. 
A-One Bonsa Curtains, 436 Lord Street, Mt 

Lawley 6050. 
Australian Curtain Industries Pty Ltd, 78 Norma 

Road, Booragoon 6154. 
Berndale Blind and Curtain Service, 13 Boag 

Place, Morley 6062. 
Betta Curtains, 1300 Abany Highway, 

Cannington 6107. 
Boans, Cnr Murray and William Street, Perth 

6000. 
Brown's Curtains, 172 Parkin Street, 

Rockingham 6168. 
Budget Drapes, 52 Dellamarta Road, Wangara 

6065. 
Capital Curtains, 513 Leach Highway, Bateman 

6154. 
Carpet Liquidators. 10 Madison Road, Canning 

Vale 6155. 
Chelsea Decor, 6 Canning Road. Kalamunda 

6076. 
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Commercial Curtain Services, 67 Stone Street, 
Bayswater 6053. 

Competitive Curtain Manufacturers, Shop 26 
Belmont Shopping Centre, Belmont 6104. 

Curtain Bay, 99 Erindale Road, Balcatta 6021. 
Curtain Craft, 10 The Broadway, Nedlands 

6009. 
Curtain Decor, 100 Frobisher Road, Osbome 

Park 6017. 
Curtain Industries Association of Western 

Australia, 190 Hay Street East, Perth 6000. 
Curtain Interiors, 352 Charles Street, North 

Perth 6006. 
Curtain Makers (WA) Ply Ltd, 263A Stirling 

Highway, Nedlands 6009. 
Curtain Man, 164 Railway Parade, Leederville 

6017. 
Curtain World, 256 Stirling Highway, 

Claremont 6010. 
Distinctive Decor, Shop 15 Southlands 

Shopping Centre, Willetton 6155. 
Dubrov Pty Ltd trading as Innovation, 14 

Kembla Way. Willetton 6155. 
Galaxy Curtains, Shop 81 Whitfords Shopping 

Centre, Hillarys 6065. 
George's Decor, Shop 1, Carine Glades 

Shopping Centre, Carine 6020. 
House of Curtains, 7 Rockingham Road, 

Hamilton Hill 6163. 
Ideal Curtains, 54 Woodsom Street, Mt Lawley 

6050. 
Jams Curtains, 200 Balcatta Road, Balcatta 

6021. 
Kathy's Curtain Business, 85 Eclington 

Crescent, Hamersley 6022. 
Kelly's Home Decor, 386 Scarborough Beach 

Road, Osbome Park 6017. 
Le File D'Dor Decor, 55 Grand Promenade, 

Bedford 6052. 
Leslies Curtains, 781 Canning Highway, 

Applecross 6153. 
Lou's Decor, 361 Wanneroo Road, Nollamara 

6061. 
Maria's Quality Curtains, 310 South Terrace, 

South Fremantle 6162. 
Marley Curtains, 4 Corona Court, Heathridge 

6027. 
May's Curtains, Unit 7/1 Marshall Road, 

Myaree 6154. 
Maxwell Interiors, 201 Stirling Highway, 

Claremont 6010. 
Myer Pty Ltd, GPO Box C107, Perth 6001. 
Quilted Image, 54 Dellamarta Road, Wangara 

6065. 
Regent Soft Furnishings (1980), 8 Platt Court, 

Booragoon 6154. 
Ronald Webb Soft Furnishings, Unit 28/129 

Russell Street, Morely 6062. 
Rowood Pty Ltd, Unit 2/12 Abrams Road, 

Balcatta 6021. 
Sara's Curtains, 145 Rockingham Road, 

Hamilton Hill 6163. 
Specialty Curtains and Drapes, 156A Burs wood 

Road, Victoria Park 6100. 
The Curtain Forum, Kingsley Village Shopping 

Centre, Kingsley 6026. 
The Curtain Lady, 10 Haynes Street, North Perth 

6006. 

Tonias Curtains, 40 Napoleon Street, Cottesloe 
6011. 

Vicky's Curtains, 93 Swan Street, Tuart Hill 
6060. 

Warren Harper Soft Furnishings Pty Ltd, 24 
Gordon Street, Osbome Park 6017. 

Wee Willi Winkies, 84 Erindale Road, Balcatta 
6021. 

Window Witchery, 8 Powell Street, Osbome 
Park 6017. 

THE STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA 

WAGES AND CONDITIONS AWARD 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 40.—Consent Award Variation. 
State Energy Commission of Western Australia 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others. 
No. 918 of 1989. 

Various Electrical Power 
COMMISSIONER O.K. SALMON. 

3rd day of July 1989. 

Order. 
HAVING heard Mr N. Mitsopoulos on behalf of the 
Applicant and Mr J. Gandini on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australia Branch), Ms S. Mayman on behalf of The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service & Miscellaneous WA Branch, Ms J. 
Boots on behalf of The Australian Builders' Labourers' 
Federated Union of Workers. Western Australian 
Branch and The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers, Mr J. Bullock on behalf of The Shop. 
Distributive and Allied Employees' Association of 
Western Australia, Mr K. Calvert on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and the Australasian Society of 
Engineers, Moulders and Foundry Workers. Industrial 
Union of Workers. Western Australian Branch. Mr N. 
Allgrove on behalf of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Mr A. Power on behalf of The 
Plumbers and Gasfitters Employees' Union of Workers 
and Mr G. Young on behalf of The Constmction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of July 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 
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Schedule A. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, 318 Lord Street, East Perth 
6000. 

The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch. 2nd 
Floor, 102 Beaufort Street, Perth 6000. 

Electrical Trades Union of Workers of Australia 
(Western Australia Branch), 1st Floor, 401-403 Oxford 
Street, Mt Hawthorn 6016. 

The Federated Miscellaneous Workers" Union of 
Australia. Hospital, Service & Miscellaneous WA 
Branch, 3rd Floor, 61 Thomas Street, Subiaco 6008. 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, 
Suite 301, 3rd Floor, Labor Centre, 82 Beaufort Street, 
Perth 6000. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 
Western Australian Branch, 102 Beaufort Street. Perth 
6000. 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 79 Brisbane Street, Perth 6000. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, 
Henley House, 102 Beaufort Street, Perth 6000, 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 3rd Floor, 167 St 
George's Terrace, Perth 6000. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, Suite 
302. Labor Centre, 82 Beaufort Street, Perth 6000. 

Schedule B. 
State Energy Commission of Western Australia 

Wages and Conditions Award 1988 
By deleting Clause 2. — Arrangement and Parts A to I 

of the Award and insert in lieu thereof the 
following— 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Supersession of Previous Awards. 
6. Definitions. 
7. Mixed Functions. 
8. Promotion. 
9. Contract of Service. 
10. Temporary Building Trades Employees. 
11. Shiftwork, 
12. Absence from Duty. 
13. Payment for Sickness. 
14. Compassionate Leave. 
15. Annual Leave. 
16. Holidays. 
17. Long Service Leave. 
18. No New Designation. 
19. Shop Stewards. 
20. Hours of Duty. 
21. Guaranteed Week. 
22. Overtime. 
23. Away from Home and Camp Allowance. 
24. Payment for Travelling Time. 
25. No Reduction. 
26. Transfers. 
27. Right of Entry. 
28. Wages during Suspension. 
29. Special Rates and Provisions. 
30. Wages. 

31. No Extra Claims. 
32. Payment of Wages. 
33. District Allowance. 
34. Leave to Attend Union Business. 
35. Deduction of Union Subscriptions. 
36. Trade Union Training Leave. 
37. Time and Wages Records. 
38. Maternity Leave. 

3.—Scope. 
This award shal apply to all wages employees 

employed by SECWA in the classifications detailed in 
this award and shall be binding upon the— 

State Energy Commission of Western 
Australia. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch. 

The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service & Miscellaneous WA 
Branch. 

The Operative Painters' and Decorators" LJnion 
of Australia. West Australian Branch. Union of 
Workers. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch. 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

The Shop Distributive and Allied Employees' 
Association of Western Australia. 

Transport Workers' Union of Australia. 
Industrial Union of Workers. Western Australian 
Branch. 

4.—Term. 
This award shall come into force from the beginning 

of the first pay period that commenced on or after 1 July 
1989 and shall remain in force for a period of one 
year. 

5.—Supersession of Previous Awards. 
This award supersedes the— 

Building Trades (State Energy Commission) 
Award No. 1 of 1959 

Engineering Trades (State Energy Commission) 
Consolidated Award No. 1 of 1969 

Engine Drivers' Country Power Stations (SEC) 
Award No. 19 of 1975 

Engine Drivers' (State Energv Commission) 
Award No. 15 of 1977 

Gas Workers' (SEC) Agreement No. 6 of 1978 
Miscellaneous Workers" (State Energy 

Commission) Award No. 3 of 1967 
Storemen (SEC) Award No. 4 of 1971 
Transport Workers' (SEC) Award No. 40 of 

1965 
provided that no right, obligation or liability already 
incurred under such award or agreement shall hereby 
be affected. 
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6.—Definitions. 
(1) General. 

(a) "Junior Employee" means an employee under 
the age of 21 years. 

(b) "Month" means a calendar month (e.g. 25 
August to 24 September inclusive). 

(c) "SECWA" means the State Energy 
Commission of Western Australia. 

(d) "Union" means any of the registered employee 
organisations party to this award as detailed in 
Clause 3. — Scope hereof. 

(e) "Wage Group" means a group of 
classifications specified in Clause 30. — 
Wages hereof. 

Subclauses (2) to (9) define classifications within the 
various wage groups specified in clause 31. — Wages 
hereof. 

(2) Wage Group A — Building Trades Employees. 

(a) "Bricklayer" means an employee engaged in 
bricklaying, brick cutting, firework (including 
kiln work), furnaces, or furnace work of any 
description, setting cement bricks, cement 
block and cement pressed work, setting coke 
slabs or coke bricks, or plaster partition blocks 
or any other work which comes or which may 
be adjudged to come within the scope of brick 
work generally. 

(b) "Builders' Labourer" — for the purpose of this 
award, builders' labourers are divided into 
four classes— 

Class 1 — rigger, drainer, dogman. 
Class 2 — scaffolder, powder monkey, 

hoist or winch driver, concrete finisher, 
steel fixer including tack welder. 

Class 3 — bricklayer's labourer, 
plasterer's labourer, assistant powder 
monkey, assistant rigger, demolition 
employee (after three months' 
experience), gear hand, pile driver, tackle 
hand, jack hammer man, mixer driver 
(concrete), steel erector, aluminium alloy 
structural erector, gantry hand, or crane 
hand, crane chaser, concrete gang 
including concrete floater, steel or bar 
bender to pattern or plan, concrete form 
work stripper. 

Class 4 — builder' labourers employed 
on work other than specified in classes 1 
to 3 inclusive. 

In the above classes— 
(i) "Assistant Powder Monkey" means a 

builder's labourer assisting under 
the direct supervision of a powder 
monkey in placing and firing 
explosive charges excluding the 
operation of explosive powered 
tools. 

(ii) "Assistant Rigger" means a builder's 
labourer assisting under the direct 
supervision of a rigger in erecting or 
placing in position the members of 
any type of structure (other than 
scaffolding and aluminium alloy 
structures) and for the manner of 
ensuring the stability of such 
members, for dismantling such 
structures or for setting up cranes or 
hoists other than those attached to 
scaffolding. 

(iii) "Direct Supervision" means, in 
relation to subparagraphs (i) and (ii) 
hereof, that the powder monkey or 
the rigger, as the casemaybe,mustbe 
present on the job to guide the work 
during its progress. 

(iv) "Concrete Finisher" means a 
builder's labourer, other than a 
concrete floater, who is engaged in 
the hand finishing of concrete 
work. 

(v) "Concrete Floater" means a builder's 
labourer engaged in concrete work 
and using a wooden or rubber 
screeder or mechanical trowel or 
wooden float or engaged in bagging 
off or broom finishing. 

(vi) "Drainer" means a builder's 
labourer directly responsible to 
SECWA for the correct and proper 
laying of sewerage and drainage 
pipes. 

(vii) "Scaffolder" means a builder's 
labourer engaged in the work of 
erecting or altering or dismantling 
scaffolding of all types. 

(c) "Carpenter" means an employee engaged 
upon the erection, repair, ornamentation and 
demolition of work in wood for re-erection, or 
of any form of construction work in wood, and 
upon the work usually done by carpenters in 
engineering works necessitating the use of 
carpenters' tools or machines in lieu thereof, 
including— 

(i) Metal ceilings, the fixing of the 
following asbestos products — plain 
and corrugated sheets, gutters, 
downpipes, ridgings, rain heads, 
ventilators and skylights, fascia and 
barge-boards. 

(ii) The setting out and laying of wood 
blocks or parquetry flooring. 

(iii) All pre-fabricated buildings in wood 
construction. 

(iv) The erection and/or fixing work in 
metal. 

(d) "Painter" means— 
(i) An employee who applies paint or any 

other preparation used for preservative 
or decorative purposes— 

(aa) To any building or structure of 
any kind or to any fabricated 
unit forming or intended to form 
part of any building or 
structure. 

(bb) To any machinery or plant. 
(ii) and includes any employee engaged in 

the hanging of wallpapers or 
substitutes therefor or in glazing, 
graining, gilding, decorating, applying 
plastic relief, putty glazing or 
marbling; 

(iii) and also includes any employee who 
strips off old wallpaper or who removes 
old paint or varnish or who is engaged 
in the preparation of any work for 
painting or of any material required for 
the trade; 

(iv) but does not include an employee not 
engaged in the building industry 
proper who applies only one protective 
coating where a final finishing or 
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decorative coat is not required to any 
type of machine, machinery, or 
structure. 

(e) "Plasterer" means an employee employed or 
usually employed on plastering work. 

(f) "Plastering Work" shall mean— 
(i) All internal and external plastering 

and cementing, whether by mechanical 
or manual means, including hard wall 
plaster and texture work where the 
materials used in such texture work 
consist only of plaster or cement or 
both. 

(ii) The fixing of precast plaster or any 
other kind of plaster required to be 
finished off with plastered joints. 

(iii) The fixing of pressed cement work and 
ornaments and plaster partition 
blocks. 

(iv) Plastering in sewers, septic tanks, water 
channels and refining of pipes. 

(v) The fixing of plain and ornamental 
tiles on walls or floors. 

(vi) The top dressing of concrete work 
finished in cement, granolithic or 
patent colouring and all cement 
composition work and plain or fancy 
paving, except such work as is included 
in the definition of a builder's labourer 
unless such work is done by an 
employee who is engaged or employed 
as a plasterer. 

(vii) The working of flintcote where used 
with sand cement and/or granulated 
cork and/or sawdust. 

but does not include— 
(i) Work authorised to be done by 

employees under any other 
award or industrial agreement. 

(ii) Work done by plumbers. 

(g) "Plumber" means an employee employed or 
usually employed in executing any plumbing, 
gas fitting (but does not include gas fitting 
which by custom at the date of this award has 
been performed by employees employed 
under Group E — Gas Employees of Clause 
31. — Wages of this award), pipe fitting or 
domestic engineering work or who executes 
any work in or in connection with— 

(i) Sheet lead, galvanised iron or other 
classes of sheet metal generally used by 
plumbers. 

(ii) The fixing of lead, wrought, cast or 
sheet iron, copper, brass or other 
classes of pipe work including 
earthenware pipes, ventilating or 
airconditioning appliances. 

(iii) Water (hot or cold), steam (other than 
for power purposes), gas (but does not 
include gas installations which by 
custom at the date of this award has 
been performed by employees 
employed under Group E — Gas 
Employees of Clause 31. — Wages of 
this award), air, oil for heating or 
cooking purposes, vacuum systems 
and sewerage installations. 

(iv) House, sanitary, chemical and/or 
general plumbing. 

(v) Fire service work. 

(vi) Fitting and fixing asbestos corrugated 
sheets, guttering, down pipes, ridging, 
rain heads, ventilators, skylights, fascia 
and barge-boards. 

(vii) Irrigation installations. 
(3) Wage Group — Engineering Trades Employees. 

(a) "Cable Ganger" means a labourer — cable 
laying who is responsible for the direct 
supervision of a cable gang. 

(b) "Cable Jointer — First Class" means an 
employee engaged in installing, jointing and 
terminating all types of high and low voltage 
underground cables and associated 
equipment directly concerned with this 
work. 

(c) "Cable Jointer — Second Class" means a 
cable jointer who is not a cable jointer — first 
class. 

(d) "Electrical Fitter" means a tradesperson 
engaged in making, repairing, altering, 
assembling, testing, winding or wiring 
electrical machines, meters, or other 
apparatus other than wires leading thereto 
provided that— 

(i) an employee whose duty consists of 
placing electrodes in "neon" tubes 
sealed by him/her shall not, by reason 
only of that fact, be deemed to be an 
electrical fitter; 

(ii) an employee engaged as a meter tester 
shall not be classed as an electrical 
fitter. 

(e) "Lineperson" means an employee engaged in 
erecting, fixing, maintaining or repairing 
overhead conductors or electrical apparatus 
associated therewith, or in fixing service cut- 
out boxes or supports for meters. 

(0 "Lineperson First Grade" means— 
(i) a lineperson who is in his/her fourth or 

subsequent consecutive year of service 
as a lineperson with SECWA; 

(ii) any other lineperson classified "first 
grade" by SECWA; and 

(iii) an employee who— 
(aa) has completed 20 years' service 

as a lineperson; 
(bb) is over 55 years of age; 
(cc) is unable to work as a 

lineperson; and 
(dd) is employed in other work. 

(g) "Lineperson — Live Line" means a lineperson 
— first grade— 

(i) who has been trained specially and is 
certificated to carry out repair and/or 
maintenance work (in addition to 
washing down) on live high voltage 
overhead lines; and 

(ii) who is employed in a live line crew to 
perform repair and/or maintenance 
work on live high voltage overhead 
lines. 

(h) "Lineperson — Second Grade" means a 
lineperson who is not a lineperson — first 
grade— 

(i) "Machinist — First Class" means a 
tradesperson who is partly or wholly engaged 
in setting up and operating any one or more of 
the following machines, namely; lathe, boring 
machine, milling machine, planing machine, 
shaping machine, slotting machine, grinding 
machine. 
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(j) "Machinist — Second Class" means an adult 
employee who— 

(i) operates, or sets up and operates any 
one or more of the machines referred to 
in the definition of machinist — first 
class; 

(ii) operates a key-setting machine; or 
(iii) is engaged as a pipe fitter on low 

pressure work. 
but does not include an employee who is 
engaged as a tradesperson or who is required 
to make precision measurements or to work 
from drawings or prints required to be scaled 
and/or measured from drawings or prints. 

(k) "Machinist — Third Class" means a 
machinist who operates any machine set up by 
a tradesperson or any machine the setting up 
of which does not require the knowledge or 
skill of a machinist — second class, but does 
not include a process employee. 

(1) "Mechanical Tradesperson — Special Class" 
means, subject to paragraph (iii) hereof, a 
mechanical tradesperson who— 

(i) (aa) is engaged in work on. or in 
connection with, fluid power 
circuitry, which work requires for 
its performance the standard of 
knowledge and skills referred to in 
sub-subparagraphs (cc) and (dd) 
of this subparagraph; and 

(bb) is able, where necessary and 
practicable, to perform such work 
without supervision and to ex- 
amine. diagnose and modify 
systems comprising intercon- 
nected fluid power circuits; and 

(cc) has satisfactorily completed the 
following TAPE units— 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component 85012 
Repair 
or 
Pneumatic System 85010 
Maintenance (Industrial) 
and 
Pneumatic System 85014 
Control (Industrial); 
or 

(dd) has, whether through practical 
experience or otherwise, achieved 
a standard of knowledge 
comparable to that which would 
be achieved under sub- 
subparagraph (cc) of this 
paragraph or, in the case of a 
dispute, has been satisfactorily 
assessed and/or examined 
pursuant to the Fluid Power 
Exemptions Course detailed in 
subparagraph (iv) of this 
subclause; 

but does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 

the satisfactory completion of the 
appropriate technical college trade 
course. 

(ii) For the purpose of this award an 
employee shall be deemed to be a 
mechanical tradesperson — special 
class only for the time during which the 
employee meets the foregoing 
conditions, unless— 
(aa) that time exceeds 16 hours per 

week; or 
(bb) in the opinion of SECWA or in the 

event of disagreement in the 
opinion of the Board of Reference, 
that time is likely, during the 
course of employment, to exceed 
16 hours per week on average, 

in which case the employee shall be 
classified as mechanical tradesperson 
— special class for as long as the 
employment continues on either of 
those bases. 

(iii) For the purpose of this definition, 
employees who have completed 
courses in any other State shall, in the 
event of a dispute, submit their 
credentials for assessment by TAF'E or 
be assessed in accordance with sub- 
subparagraph (dd) of subparagraph (i) 
hereof. 

(iv) Fluid Power Exemptions Course. 
Course exemptions for Fluid Power 
Certificate Units can only be granted 
on completion of the TAFE divisional 
exam. However, class attendance 
exemptions may be granted for the 
following reasons— 
(aa) Attending short vocational course 

(30 hours). This will exempt the 
student from the practical 
component of the course. 
However, the theory component 
can be completed by a 24-hour 
correspondence course with 
TAFE External Studies, 

(bb) Students claiming exemption 
from the practical course 
requirements. due to their 
industrial skills, could obtain an 
exemption through a documented 
case presented by SECWA. Full 
course accreditation can then be 
obtained by completing the 24- 
hour correspondence course with 
TAFE External Studies, 

(cc) Students without documented 
evidence may obtain a practical 
exemption through five hours of 
skill testing. These students, if 
successful, may then enter the 
correspondence mode to obtain 
full unit accreditation, 

(dd) Students who have claimed 
subject exemptions in the 
Certificate of Workshop 
Technology can only gain an 
automatic exemption from the 
introductory unit on full 
completion of the certificate. 

(v) For the purposes of this definition, 
"Fluid Power Circuitry" involves 
Industrial Hydraulics and/or 
Industrial Pneumatics. 



(m) "Meter Fixer" means an employee engaged in 
fixing and removing electric meters, whose 
work does not require the possession of an 
installer's license under the regulations made 
pursuant to the State Energy Commission Act 
1979. 

(n) "Meter Tester — First Grade" means an 
employee whose work consists of— 

(i) placing polyphase electricity meters in 
position and connecting them up to a 
supply for the purpose of testing their 
accuracy or registration in conjunction 
with a master meter or other checking 
device; and 

(ii) adjusting a regulating screw or other 
regulating device on the meter in order 
to secure uniformity of the speed of the 
meter under check with the checking 
device within the prescribed limits; 
and 

(iii) noting or recording the speed of the 
meter under check. 

(o) "Meter Tester — Second Grade" has the same 
meaning as "meter tester — first grade" except 
that it shall be read and construed as applying 
to single phase meters instead of polyphase 
meters. 

(p) "Plant Operator" means an employee who has 
been authorsed and licensed to drive and 
operate pole hole boring units, pole erecting 
units, elevated platform units, wire straining 
units, and such other transmission or 
distribution plant. 

(q) "Toolmaker" means a tradesperson making or 
repairing any precision tool, gauge, die or 
mould to be affixed to any machine, who 
designs or lays out his/her work and is 
responsible for its proper completion. 

(r) "Tradesperson" means an employee who, in 
the course of his/her employment, works from 
drawings or prints or makes precision 
measurements or applies general trade 
experience and includes a "machinist — first 
class" but does not include an apprentice. 

(s) "Transformer Assembler" means an employee 
who is required to dismantle, clean and 
assemble transformers but does not include 
an employee who is engaged as a 
tradesperson. 

(t) "Welder — First Class" means a tradesperson 
using electric arc or oxy acetylene, petrol or 
coal gas blow pipe on any work other 
than— 

(i) filling castings; 
(ii) cutting scrap metal; 
(iii) welding with the aid of jigs; or 
(iv) operations specifically mentioned as 

being the work of a second, third or 
fourth class welder in the definitions of 
those terms hereunder. 

(u) "Welder — Second Class" means an employee 
who— 

(i) uses any of the foregoing types of 
welding apparatus in filling castings; 

(ii) welds with the aid of a jig; 
(iii) operates automatic welding machines 

for the setting up of which he/she is not 
responsible; or 

(iv) operates a profile cutting or a straight 
line cutting machine. 

(v) "Welder — Third Class" means an employee 
who uses any of the foregoing types of welding 
apparatus in tacking preparatory to the 
completion of the work by any other 
employee. 

(w) "Welder — Fourth Class" means an employee 
using an electric spot or butt-welding 
machine, or cutting scrap with oxy-acetylene 
blow pipe, petrol or coal gas blow pipe. 

(4) Wage Group C — Engine Driving Employees. 

(a) "Auxiliary Plant Attendant" means an 
employee at Muja and Bunbury Power 
Stations who attends to any part of the 
auxiliaries plant not included in the duties of 
the "unit auxiliaries attendant". 

(b) "Boiler Cleaner" means an employee who 
performs work pertaining to the cleaning of a 
boiler, precipitator or economiser, 
including— 

(i) the removal of dirt from inside or 
outside the boiler casings, but 
excluding the light surface cleaning 
done solely by hand in and around the 
areas of the burners as part of routine 
plant cleaning; 

(ii) the breakings and making of drum 
manhole door joints and handhole 
door joints; 

(iii) the searching for leaking tubes or 
faults; 

(iv) the cleaning of scale or rust by hand or 
machine. 

(c) "Boiler Controller" means an employee 
responsible for the safe and efficient working 
of the maintenance of steam pressures and 
temperatures on boilers whose controls are 
grouped on one panel and not contained 
within a unit centre. 

(d) "Boiler Water Tester" means an employee 
whose duty is routine boiler water treatment 
and testing and who also operates the water 
treatment plant. 

(e) "Bunker Attendant" means an employee 
whose duties are to operate the belt trippers 
over the station bunkers, attend to the 
magnetic separators, attend to the running, 
lubrication and cleaning of the rubber belt 
conveyor system, crushers and screens. 

(0 "Coal Plant Operator" means an employee 
who operates the coal plant control 
switchboard in addition to carrying out the 
duties as defined for the "bunker attendant". 

(g) "Fuelperson" means an employee employed 
in the handling or unloading of coal. 

(h) "Greaser" means an employee employed in 
lubricating or oiling any machinery or 
shafting. 

(i) "Tippler Attendant" means an employee 
responsible for the removal of coal from 
railway trucks by means of the tippler and 
shall include the operation, lubrication and 
cleaning of a tippler plant. 

(j) "Turbine Driver" means an employee who 
starts, stops or operates turbo alternators of 
500 kW capacity or over and who performs 
duties incidental thereto, including, but 
without limiting the generality of the 
foregoing definitions, the logging of 
readings. 
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(k) "Unit Attendant Grade 1" means an employee 
at Muja and Kwinana Power Stations who 
attends to the requirements of turbine, boiler 
and auxiliary plant. 

(1) "Unit Attendant Grade 2" means an employee 
at Muja and Kwinana Power Stations who 
attends to the requirements of turbine and 
boiler auxiliaries in the various parts of the 
station, assisting the unit attendant grade 1 
when necessary. 

(m) "Unit Auxiliaries Attendant" means an 
employee who attends to the principal 
auxiliaries with boiler and generating units 
and generally assists as directed. 

(5) Wage Group D — Engine Driving Country Power 
Station Employees. 

(a) (i) "Boiler and Fuelling Attendant" means 
an employee employed at the Redbank 
Power Station who operates the waste 
heat boilers fitted to the 12 MW diesel 
generating units and other associated 
ancillary equipment and shall be 
responsible for maintaining the correct 
temperature of heavy fuel oil and all 
duties involved with the transfer of fuel oil 
to the daily service tanks. 

(ii) Duties shall also include taking log 
readings of the performance of the engine 
which supplies heat to the respective 
boilers. Such readings shall be taken at 
the engine console when necessary. 

(b) (i) "Charge Engine Driver" means an 
employee employed at Redbank Power 
Station who shall be responsible for the 
starting and stopping of diesel generating 
units with an output capacity of not less 
than 5.6 MW and who performs all duties 
annexed to their safe operation. 

(ii) Duties shall include the logging of the 
electrical output of the respective 
generating units and feeders and when 
necessary, will be required to direct 
employees who are required to perform 
the duties of attending to waste heat 
boilers, fuelling plant and equipment, 
water treatment plant and those 
employees employed as "greasers" and 
"cleaners" as defined in this subclause. 

(iii) The charge engine driver shall be 
responsible for reporting direct to the 
power station foreperson any faults or 
defects which may occur to the generating 
plant, fuel handling equipment or the 
sudden loss of system load during his/her 
shift. 

(c) (i) "Cleaner" means an employee who 
performs all work associated with 
cleaning buildings, equipment and 
surrounds within the power station 
perimeter. 

(ii) The cleaner shall also be responsible for 
ensuring that the power station entrance 
gates are locked and kept locked during 
afternoon and night shifts. 

(d) (i) "Engine Driver" means an employee 
employed at SECWA's various diesel 
power stations who shall be responsible 
for starting and stopping generating units 
with an output capacity of not less than 
600 kW and who performs all duties 
annexed to their safe operation, 

(ii) Duties shall include the logging of 
electrical and mechanical performance 
of the respective units and feeder circuits. 

The engine driver shall be responsible for 
reporting direct to the power station 
foreperson any faults or defects which 
may occur to the generating plant, fuel 
handling equipment or sudden loss of 
system load during his/her shift. 

(e) "Fuel Treatment Attendant" means an 
employee employed at the Redbank Power 
Station who attends to the operation of the 
.heavy fuel oil treatment equipment installed 
in the station. Duties shall include cleaning 
filters, centrifuges and other associated 
ancillary equipment and cleaning the fuel 
treatment plant building. 

(f) "Greaser" means an employee who performs 
any work pertaining to— 

(i) Cleaning and operating lubricating oil 
centrifuges associated with diesel 
generating units. 

(ii) Cleaning and operating lubricating oil 
filters. 

(iii) Maintaining the correct lubricating oil 
levels in engine sumps, cam boxes and 
pedestal bearings and any other items 
attached to the alternators or engines 
which require lubrication. 

(iv) Lubricating (greasing) and oiling those 
parts of the engines or their ancillary 
equipment as directed. 

(v) Cleaning generating plant and 
equipment as directed or allocated and 
assisting the "engine drivers" with their 
respective duties as required. 

(g) "Water Treatment Plant Attendant" means an 
employee employed at the Redbank Power 
Station who attends to the operation of the 
water treatment plant for the use of supplying 
makeup boiler water and engine jacket water. 
Duties shall also include the elementary 
testing of the output of the water treatment 
plant and adding chemicals as directed by the 
power station foreperson. He/she shall also 
assist the "fuel treatment attendant" with his/ 
her duties. 

(6) Wage Group E — Gas Employees. 
(a) "Gas Distribution Operator" means an 

employee who is required to carry out broad 
aspects of work associated with the 
distribution of gas. 

(b) "Gas Fitter Class 1" means— 
(i) an employee in his/her fourth or 

subsequent year of continuous service 
as a gas fitter class 2 with SECWA; or 

(ii) any other gas fitter class 2, classified 
class 1 by SECWA with training and 
experience equivalent to that in 
subparagraph (i) hereof, 

who has proved his/her competence to carry 
out all aspects of gas fitting work and has 
demonstrated a sound knowledge of the Gas 
Standards Regulations 1983 as amended. 

(c) "Gas Fitter Class 2" means an employee who 
has satisfactorily completed a training course 
in and has demonstrated his/her competence 
to undertake routine gas fitting work. 

(d) "Gas Fitting Work" means the installation, 
repair and maintenance of pipes (including 
flue pipes), fittings, appliances and other 
apparatus of a type used or intended to be used 
in supplying or consuming gas and the 
connection and disconnection of meters and 
such pipes, fittings, appliances and other 
apparatus to or from a supply of gas. 



2472 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

(7) Wage Group F — Miscellaneous Employees. 
(a) "Caretaker" means an employee required to 

reside on or in the vicinity of the premises of 
SECWA and who is responsible to SECWA for 
the supervision and/or the general cleaning of 
such premises and who is responsible for the 
safety of such premises after ordinary working 
hours. SECWA shall grant a caretaker 
reasonable time off, such times to be mutually 
agreed upon between the caretaker and 
SECWA. 

(b) "Cleaner" means an employee mainly 
employed in cleaning work of any description 
on premises or in bringing into or maintaining 
premises in a clean condition but does not 
include cleaning of mechanical plant in 
power stations. 

(c) "First Aid Attendant" means an employee 
qualified to provide emergency first aid 
treatment and other treatments as required 
who is responsible for the operation of a first 
aid centre including maintenance of records 
and equipment and participation in first aid, 
health and safety programmes. 

(d) "First Aid Attendant Enrolled Nurse" means 
an employee who holds registration as a 
qualified enrolled nurse and is employed to 
provide emergency first aid treatment and 
other treatments as required; who, under the 
direction of the occupational health nurse and 
station health and safety officer, is responsible 
for the operation of a first aid centre, including 
maintenance of records and equipment; and 
their co-ordination and participation in first 
aid, health and safety programmes. 

(e) "Gatekeeper" means an employee required to 
record and/or restrict entrance or exit to or 
from the premises, of persons, vehicles or 
goods. 

(0 "Premises" means all property and buildings 
in occupation by SECWA. 

(g) "Security Officer" means an employee 
required to watch and/or guard and/or patrol 
premises. 

(8) Wage Group G —■ Storepersons. 
(a) "Area Storeperson" means a storeperson 

appointed as such by SECWA who works 
singly in an imprest store and who is 
responsible for custody. 

(b) "Storeperson" means an employee who is 
engaged on one or more of the following 
duties— 

(i) packing, unpacking, receiving, tallying, 
storing, issuing and distributing stock. 

(ii) the use of power operated material 
handling equipment as required in the 
movement of stock. 

(iii) accurate recording of all transactions 
concerning stock and stocktaking 
including the recording by means of 
computerised equipment. 

(c) "Storeperson in Charge" means a storeperson 
appointed as such by SECWA who is in charge 
of a store or a section of a store and who is in 
charge of three or more other storepersons and 
who is responsible for custody. 

(9) Wage Group H — Transport Employees. 
"Capacity" means the maximum load the vehicle is 
permitted to carry in accordance with the licence issued 
in connection therewith under the Road Traffic Act plus 
any permitted extra load provided for by an "Extra 

Load Permit". Provided that where the vehicle is not so 
licensed, "capacity" shall mean the capacity attributed 
to the vehicle by the maker or seller thereof. 

7.—Mixed Functions. 
An employee called upon to perform work carrying a 

higher rate of pay than his/her classified rate for two 
hours in any day or shift shall be paid such higher rate 
for the whole of the day or shift. 

8.—Promotion. 
(1) All promotions to positions covered by this award 

shall be made under and in accordance with the 
Promotion Appeal Boards provisions of the Industrial 
Relations Act 1979 as amended and the regulations 
thereto and SECWA shall, in the manner prescribed 
under that Act, notify all applicants for any vacancy or 
new position of the person recommended for 
appointment to such vacancy or new position. 

(2) An employee who desires to appeal shall serve 
notice, in the prescribed form, on SECWA and the 
Secretary of the Promotions Appeal Board within 14 
clear days after the date of the notice referred to in 
subclause (1) of this clause. 

(3) (a) Where any vacancy occurs, or a new position 
is created, and it is necessary to fill the position without 
delay, a temporary appointment may be made but 
application for permanent appointment to the position 
shall be called within two months of the occurrence of 
such vacancy or the creation of such new position as the 
case may be. 

(b) A temporary appointment under this subclause 
shall not continue for longer than four months from the 
occurrence of the vacancy or the creation of the new 
position as the case may be. 

9.—Contract of Service. 
(1) (a) On the first day of engagement, an employee 

shall be notified by SECWA, whether the duration of 
his/her employment is expected to exceed one month 
and, if he/she is hired as a casual employee, he/she shall 
be advised accordingly. 

(b) An employee shall, for the purposes of this 
award, be deemed to be a casual employee— 

(i) if the expected duration of the employment is 
less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the employee 
is dismissed through no fault of his/her own 
within one month of commencing 
employment. 

(2) An employee shall not leave the service of 
SECWA except upon the expiry of the appropriate 
period of notice of his/her intention to do so, given in 
writing to SECWA by the employee, unless SECWA 
otherwise approves. 

(3) An employee shall not be dismissed from the 
service of SECWA except upon the expiry of the 
appropriate period of notice of dismissal, given in 
writing to the employee by SECWA and the reason for 
dismissal shall be stated in that notice. 

(4) For the purpose of this clause the appropriate 
period of notice shall be— 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment 
under the contract of service, one day; 
and 

(ii) after the first month of such 
employment, one week. 

(5) The provisions of subclause (3) of this clause do 
not apply with respect to an employee who is dismissed 
summarily for misconduct, peculation or theft. 
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(6) SECWA may deduct payment for any day, or 
portion of a day, on which an employee cannot usefully 
be employed because of a strike by any one or more of 
the unions party to this award, or by any association or 
body on which any one or more of those unions are 
represented, or with which any one or more of those 
unions are affiliated. 

10.—Temporary Building Trades Employees. 
(1) Notwithstanding the provisions of this award, 

temporary building trades employees in the 
Construction and Workshops Branch whose 
continuous employment is subject to the availability of 
project work with the Branch shall be entitled to the 
provisions of the following clauses— 

(a) As prescribed in the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988— 

Clause 7 — Mixed Functions 
12 — Absence from Duty 
13 — Payment for Sickness 
14 — Compassionate Leave 
15 — Annual Leave 
16 — Holidays 
20 — Hours of Duty 
22 — Overtime 
29 — Special Rates and 

Provisions 
32 — Payment of Wages 
33 — District Allowance 

(b) As prescribed in the Building Trades 
(Construction) Award 1987— 

Clause 8 — Rates of Pay, parts 1 
to 6 

12A — Compensation for 
Travel Patterns, 
Mobility Requirements 
of Workers and the 
Nature of Employment 
in the Construction 
Work covered by this 
award 

12B — Fares and Travelling 
Time — Plumbers 
Only 

36 — Termination of 
Employment, parts 1 
to 4 

43 — Long Service Leave 
(2) No other clauses of the awards prescribed in 

subclause (1) hereof shall apply to such temporary 
building trades employees. 

11.—Shift Work. 
(1) SECWA may work any part of its operation on 

shift work but before doing so, shall advise the relevant 
union in writing, stating the hours and roster to be 
worked. 

(2) For the purpose of this award— 
(a) "Shift Work" means a period of work specified 

in a roster which provides for two or more 
shifts on a day and which requires employees 
to alternate or rotate in the working of such 
shifts. 

(b) "Shift" means a period of work specified in the 
relevant roster. 

(c) "Day Shift" means any shift starting at or after 
6.00 a.m. and finishing at or before 4.00 p.m. 

(d) "Afternoon Shift" means any shift finishing 
after 4.00 p.m. and at or before 12 midnight. 

(e) "Night Shift" means any shift finishing after 
12 midnight and at or before 8.00 a.m. 

(f) "Ordinary Shift" means any shift on which a 
shift employee is rostered for duty within the 
relevant roster cycle. 

(g) "Overtime Shift" means any shift worked by a 
shift employee in excess of the employee's 
ordinary shifts. 

(h) "Relevant Roster Cycle" means a sequence of 
shifts in a roster to be normally worked by an 
employee in a recurring cycle. 

(i) "Continuous Shift Work" means work carried 
out by employees rostered to work ordinary 
shifts regularly on Sundays and holidays in 
accordance with the relevant roster cycle. 

(j) "Non Continuous Shift Work" means work 
carried out in two or three shifts each day for 
less than the full week. 

(k) "Week or Fortnight" means a period of seven 
or 14 days (as the case may be) calculated from 
the commencement of the relevant roster 
cycle. 

(3) In addition to the ordinary rate, a shift employee 
shall be paid the following shift allowances— 

(a) for any ordinary day shift worked on a week 
day, commencing between 5.00 a.m. and 7.00 
a.m., five per cent of the ordinary rate. 

(b) for any ordinary afternoon shift worked on a 
week day, 18.75 per cent of the ordinary rate. 

(c) for any ordinary night shift the major part 
worked on a week day, 22.5 per cent of the 
ordinary rate. 

(d) for any ordinary shift the major part worked 
on a Saturday, 50 per cent of the ordinary 
rate. 

(e) for any ordinary shift the major part worked 
on a Sunday, 100 per cent of the ordinary 
rate. 

(1) for any ordinary shift the major part worked 
on a holiday, the employee shall be paid in 
accordance with paragraph (2)(c) of Clause 16. 
— Holidays hereof. 

(4) Any excess hours worked by an employee that is 
occasioned by late arrival or as a result of arrangements 
between employees themselves shall be paid as if both 
had worked according to the relevant roster cycle 
without any change. 

(5) A shift employee who, without 48 hours' notice, 
is— 

(a) transferred from one roster to a different roster 
involving a change in shift times; or 

(b) transferred to another shift within the same 
roster involving a change in shift times; 

shall be paid at overtime rates for any shift worked after 
such transfer which involved a change in shift times 
and of which the shift employee did not receive 48 
hours' notice. 

(6) Provided that where a shift employee is 
transferred from one shift to another and is directed to 
return to the shift employee's former shift within. 48 
hours, the penalty prescribed in subclause (5) hereof, 
shall not apply. 

(7) (a) SECWA may place day employees on shift 
work, but before doing so shall advise the relevant 
unions. Wherever possible at least one month's notice 
shall be given. 

(b) When shift work is required to be worked by day 
employees, the loading on the ordinary rates of pay for 
such shift work shall be 25 per cent for afternoon and 
night shifts. 

(c) Where a day employee is temporarily transferred 
on to afternoon or night shift and is not given seven 
days' notice of the intended transfer, he/she shall be 
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paid at overtime rates for the time worked on afternoon 
or night shift from the time he/she commenced 
afternoon or night shift until 12 midnight on the 
following Saturday. Thereafter he/she shall be paid at 
ordinary shift rates. 

(8) The provisions of this clause shall not apply to 
employees employed under Wage Groups A — 
Building Trades Employees, B — Engineering Trades 
Employees, E — Gas Employees and G — Storepersons 
as specified in Clause 31. — Wages hereof. 

12.—Absence from Duty. 
(1) Any employee losing time through sickness, ■ 

injury or absence shall, as soon as possible, unless 
special or extenuating circumstances exist, notify his/ 
her foreperson or other officer in charge in sufficient 
time to permit arrangements being made for the 
performance of his/her duties. 

(2) Any employee losing time through unpaid 
sickness, injury or absence shall be reduced in wages 
only to the extent of the time actually lost through 
unpaid sickness, injury or absence. 

13. — Payment for Sickness. 
(1) (a) An employee (other than a casual employee) 

shall be entitled to payment for non-attendance on the 
ground of personal ill-health or injury for one-sixth of a 
week's pay for each completed month of service. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof, shall be allowed to accumulate 
as at 30 June each year and may be availed ofin the next 
or any succeeding year. 

(c) In the event of an employee being entitled by 
subsequent service to a greater benefit than that made at 
the time the sickness occurred, the employee may 
request an immediate retrospective adjustment or an 
adjustment at the time the employee leaves SECWA. 

(2) The expression "non-attendance on the ground 
of personal ill-health" shall be deemed to include 
absence of an employee for not more than three 
consecutive working days due to the unexpected critical 
illness of a member of the employee's immediate family 
(i.e. spouse, parent, child, brother or sister) but only if 
and to the extent that the employee proves to the 
satisfaction of SECWA that the absence was 
necessary. 

(3) (a) Except as provided in subclause (2) hereof, 
the provisions of this subclause shall not apply to an 
employee who fails to produce a certificate from a 
registered medical practitioner or who fails to supply 
such other proof of the illness or injury as SECWA may 
reasonably require. 

(b) Provided that the employee shall not be required 
to produce a certificate from a registered medical 
practitioner with respect to absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(c) For the purpose of this subclause, "accruingyear" 
means a calendar year from 1 July to 30 June 
inclusive. 

(4) A shift employee who takes any sick leave to 
which he/she is entitled shall be paid in addition to the 
ordinary rate an allowance equivalent to the 
appropriate shift allowance prescribed in subclause (3) 
of Clause 11. — Shift Work in respect of each day of sick 
leave on which he/she is or would be but for the sick 
leave, rostered for an ordinary shift. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when the employee is absent on annual leave and an 
employee may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to the employee's place of 
residence or a hospital as a result of the employee's 
personal ill health or injury for a period of seven 
consecutive days or more and the employee produces a 
certificate from a registered medical practitioner that 
he/she was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the 
obligation to advise SECWA in accordance with Clause 
12. — Absence from Duty, if he/she is unable to attend 
for work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by 
SECWA in accordance with paragraphs (a), (b) and (c) 
hereof, that portion of the annual leave equivalent to the 
paid sick leave is hereby replaced by the paid sick leave 
and the replaced annual leave may be taken at another 
time mutually agreed to by SECWA and the employee 
or, failing agreement, shall be added to the employee's 
next period of annual leave or, if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 15. — Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
wage rate applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15. — Annual Leave, shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose illness or 
injury is the result of the employee's own misconduct. 

14. —- Compassionate Leave 
(1) An employee (other than a casual employee) 

shall, on the death of a spouse, parent, spouse's parent, 
brother, sister, child or stepchild, be entitled, on notice, 
to leave up to and including the day of the funeral of 
such relation, and such leave shall be without 
deduction of pay for a period not exceeding the number 
of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by 
the employee to the satisfaction of the employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise would 
have been on duty, and shall not be granted in any case 
where the employee concerned would have been off 
duty in accordance with the employee's roster, or on 
long service leave, annual leave, sick leave, workers' 
compensation, leave without pay, holiday, or a special 
day off. 

(3) For the purposes of this clause, the words 
"spouse" shall include a person who lives with the 
employee as a defacto spouse. 

15.—Annual Leave. 
(1) (a) Subject to the provisions of this clause, a 

period of four weeks' leave, with payment of ordinary 
wages as prescribed, shall be allowed annually to an 
employee after a period of 12 months' continuous 
service with SECWA. 

(b) For the purpose of paragraph (a) hereof, "four 
weeks' leave" shall mean 150 hours' leave. 
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(c) (i) A seven day shift employee (i.e. a shift 
employee who is rostered to regularly work 
on Sundays and Holidays), shall be allowed 
37.5 hours' leave in addition to the leave he/ 
she is otherwise entitled to under this 
clause. 

(ii) Where an employee with 12 months' 
continuous service is engaged for part of the 
12-monthly period as a seven day shift 
employee, the employee shall be entitled to 
have the period of 150 hours' annual leave, 
prescribed in paragraph (a) hereof, 
increased by 3.13 hours for each month he/ 
she is continuously engaged as aforesaid, up 
to a maximum of 37.5 hours' additional leave 
entitlement. 

(d) (i) If the employee so requests, the annual leave 
allowed in paragraph (a) hereof may be 
taken in one or more periods but one period 
shall be not less than 75 consecutive working 
hours. 

(ii) Other periods shall not be less than one 
whole shift for shift work employees or one 
ordinary working day for day work 
employees. 

(iii) Approval to clear annual leave in 
accordance with the provisions of 
subparagraph (ii) hereof shall be subject to 
SECWA's operational requirements. 

(e) In taking leave, if an employee's leave entitlement 
expires part way through a day, the employee shall have 
the option of resuming duty for that full day or take the 
balance of the day as approved leave without pay. 

(f) In addition to the payment for annual leave, an 
employee shall receive a loading calculated on the 
following basis— 

(i) Day employees — 17.5 per cent of the 
employees' "Rate of Wage" at the date of 
accrual. 

(ii) Shift employees — shift allowances for 
ordinary shifts as prescribed in Clause 11. — 
Shift Work, in accordance with the shift 
roster the employee would have worked had 
he/she not been on leave. 
Provided that where the amount paid for 
shift allowances is less then 17.5 per cent of 
the employees' "Rate of Wage", a loading 
shall be added to give an amount equal to 
17.5 per cent of the employees' "Rate of 
Wage" at the date of accrual. 

(iii) "Rate of Wage" shall comprise the wage an 
employee would have received in respect of 
the ordinary time he/she would have worked 
had he/she not been on leave during the 
relevant period. 

(g) The loading prescribed in subclause (f) hereof 
shall not apply to proportionate leave on 
termination. 

(h) Annual leave for employees employed south of 
the 26 degree parallel of south latitude will be calculated 
up to 30 June in each year and where practicable shall 
be cleared within 12 months of that date. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee would have been an 
ordinary working day, there shall be added to that 
period one day, being an ordinary working day, for each 
such holiday observed. 

(3) (a) Subject to the provisions of paragraph (b) 
hereof, when computing the annual leave due under 
this clause, no deduction shall be made for any 
approved period or periods during which an employee 
is absent from duty through sickness, with or without 

pay, unless the absence exceeds 487.5 hours in the 
aggregate, in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only of any 
such period shall count as service for the purpose of 
computing annual leave. 

(4) Subject to the provisions of subclause (6) hereof, 
an employee whose employment terminates after one 
month's continuous service in any qualifying 12 
monthly period, shall be paid 2.88 hours' pay in respect 
of each completed week of continuous service in that 
qualifying period. 

(5) An employee whose employment terminates 
shall be entitled to payment, including the loading 
prescribed in paragraph (l)(f) hereof, for any accrued 
period of annual leave due. 

(6) Except as provided in subclause (5) hereof, an 
employee who is justifiably dismissed for misconduct 
shall not be entitled to the benefits of the provisions of 
this clause. 

(7) For the purpose of paragraph (l)(a) hereof, 
"ordinary wages" shall mean the wage rate the 
employee has received for the greatest proportion of the 
calendar month prior to his/her taking annual leave. 

(8) The provisions of this clause shall not apply to a 
casual employee. 

16.—Holidays. 
(1) (a) The following days or the days observed in 

lieu shall be allowed as holidays, without deduction of 
pay, namely — New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day; provided that another day may be 
taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(b) (i) When any of the days mentioned in 
paragraph (a) hereof falls on a Saturday or a 
Sunday, the holiday for all employees shall 
be observed on the next succeeding Monday. 
When Boxing Day falls on a Monday the 
holiday will be observed on the next 
succeeding Tuesday. 

(ii) Provided that where two consecutive holi- 
days fall on a Saturday and Sunday, the 
holidays shall be observed consecutively on 
the next succeeding Monday and Tuesday. 

(iii) In each case, the substituted day shall be a 
holiday without deduction of pay and the 
day for which it is substituted shall not be a 
holiday. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof, where any of the days mentioned in paragraph 
(a) hereof or days so substituted in accordance with the 
provisions of paragraph (b) hereof, falls on a day 
employee's special day off, the following shall 
apply— 

(i) Where the employee's special day off falls on 
the Monday, the special day off will be 
observed on the next succeeding Tuesday; 
or 

(ii) Where the employee's special day off falls on 
the Friday, the special day off will be 
observed on the first preceding Thursday. 

Provided, that if the substituted special day off referred 
to in subparagraphs (i) and (ii) hereof also falls on a 
holiday, the next succeeding or first preceding day, 
whichever is applicable, which is not a holiday, will be 
observed as a special day off. 
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(2) (a) Whenever any holiday falls on an employee's 
ordinary working day and the employee is not required 
to work on such day, he/she shall be paid for the 
ordinary hours he/she would have worked on such day 
if it had not been a holiday. 

(b) If any employee other than a shift employee is 
required to work on a holiday, he/she shall be paid 2.5 
times the ordinary rate provided that all time worked 
within the employee's recognised ordinary working 
hours shall be calculated on the basis of time and one- 
half, in addition to the day's pay the employee would 
ordinarily have received in respect of such working 
day. 

(c) When a shift employee is required to work on a 
holiday he/she shall be paid at the rate of time and one- 
half and, in addition, be allowed a day's leave with pay 
to be added to his/her annual leave or, if the employee 
so agrees, taken at some subsequent date: provided that 
in lieu of the foregoing, but subject to agreement 
between SECWA and the employee, the time worked 
may be paid for at the rate of double time and one- 
half. 

(d) A seven day shift employee who is not required to 
work on a holiday which falls on his/her rostered day 
off, shall be allowed a day's leave with pay to be added to 
his/her annual leave or to be taken at some subsequent 
date if the employee so agrees. 

(3) When an employee is off duty owing to leave 
without pay or sickness including accidents on or off 
duty, except time for which he/she is entitled to claim 
sick pay, any holiday falling during such absence shall 
not be treated as a paid holiday. Where the employee is 
on duty or available on the whole of the working day 
immediately preceding a holiday or resumes duty or is 
available on the whole of the working day immediately 
following a holiday as prescribed in this clause, the 
employee shall be entitled to a paid holiday on all such 
holidays. 

(4) The provisions of this clause shall not apply to a 
casual employee. 

17.—Long Service Leave. 
(1) The conditions embodied in the document "Long 

Service Leave Conditions — State Government Wages 
Employees" as consolidated in January 1986, shall 
apply with the exception that long service leave for the 
second period of service shall accrue on and from the 
1st day of April 1977. 

(2) For the purpose of subclause (l)ofthis clause," 13 
weeks' leave" shall mean 487.50 hours' leave. 

(3) In taking leave, if an employee's leave entitlement 
expires part way through a day or shift, the employee 
shall have the option of resuming duty for that full day 
or shift or take the balance of the day or shift as 
approved leave without pay. 

18.—No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered hereby. 

19.—Shop Stewards. 
Where any union party to this award appoints an 

employee to be a shop steward in the shop or section in 
which he/she is employed and notifies SECWA 
accordingly in writing, that employee shall be 
recognised by SECWA as an accredited representative 
of the union to which he/she belongs. 

20.—Hours of Duty. 
Day Employees. 

(1) Subject to the provisions of subclause (2) hereof, 
37.5 hours, exclusive of Saturday and Sunday work, 
shall constitute a week's work. No day's work shall 
exceed 7.5 hours without payment of overtime. 

(2) Provided that, by agreement between SECWA 
and unions party to this award, the ordinary hours may 
be worked over a fortnightly period of nine days, 
exclusive of Saturday, Sunday and the special day off 
with each day consisting of eight hours and 20 minutes 
without payment of overtime. 

(3) The ordinary hours of duty shall be consecutive 
except for an unpaid meal break which shall not exceed 
one hour. 

(4) (a) The ordinary hours of duty shall be between 
the hours of 6.00 a.m. and 5.30 p.m. Monday to Friday 
inclusive. 

(b) Day work employees who are covered by the 
provisions of subclause (8) of Clause 11. — Shift Work 
may be temporarily placed on shift work and their 
conditions of employment will be subject to agreement 
between SFCWA and the relevant union/s party to this 
award. 

(5) The ordinary hours of duty within the spread of 
hours provided in subclause (4) hereof shall not be 
altered without consulting the union/s party to this 
award. 
Shift Employees. 

The ordinary hours of duty— 
(1) of a continuous shift employee for the period 

covered by the relevant roster cycle shall be equal to 37.5 
times the number of weeks comprised in the relevant 
roster cycle; or 

(2) of a non continuous shift employee shall be 75 
hours per fortnight averaged over the relevant roster 
cycle; 
and in each case, such hours shall be worked in shifts 
according to the relevant roster cycle subject to SECWA 
requirements. 
General. 

(1) For the purpose of computing time for which 
payment is to be made, calculations shall be made to the 
nearest one-quaiter hour. 

(2) There shall be no fixed spread of hours for 
caretakers who may be required to be on duty on any 
day of the week, but no caretaker shall be called upon to 
do cleaning work in excess of 37.5 hours per week. 
Caretakers provided with quarters shall not be deemed 
to be working on Sundays because they open and close 
premises of which they are in charge. 

21.—Guaranteed Week. 
(1) Subject to the provisions of this clause, SECWA 

shall guarantee to each day employee, other than a 
casual employee, 37.5 hours' work exclusive of Saturday 
and Sunday work. Provided that where a nine day 
fortnight is worked, SECWA shall guarantee to each 
employee 75 hours' work over the fortnightly period 
exclusive of Saturday, Sunday and the special day off. 
Each weekly or fortnightly period shall stand by 
itself. 

(2) SECWA shall guarantee to each shift employee 
an average of 37.5 hours' work per week over a 
recognised roster cycle. Shift employees may be 
rostered to work on Saturday and Sunday. 

(3) The guaranteed period may be reduced or 
affected as follows— 

(a) where an employee is suspended. 
(b) in respect of any day an employee is absent 

except for leave provided for in Clause 13. — 
Payment for Sickness. 
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(c) by any period during which SECWAis unable 
wholly or partly to continue operations at any 
location because of any action on the part of 
any section of its employees or for any other 
cause beyond SECWA's control. 

22.—Overtime. 
Day Employees. 

(1) All time worked by a day employee outside his/ 
her usual hours of duty shall be regarded as overtime. 

(2) The rates payable for overtime shall be— 
(a) subject to the provisions of paragraph (b) 

hereof, where the employee commences the 
overtime within the period of 1 Vz hours prior to 
his usual starting time, time and one-half for 
the time worked in such 1 Vz hour period; 

(b) double time for all time worked on a Saturday 
after 12 noon or on a Sunday; 

(c) subject to the provisions of paragraph (a) 
hereof, double time for all time worked 
between 10.00 p.m. on any of the days Monday 
to Friday inclusive and the employee's usual 
starting time on the next day; and 

(d) subject to the foregoing provisions of this 
subclause. time and one-half for the first two 
hours and double time thereafter. 

(3) For the purpose of paragi aph (c) of subclause (2) 
of this clause, the expression "usual starting time" shall 
mean the time at which the employee usually 
commences his/her ordinary hours of duty. 

(4) An apprentice under 18 years of age shall not be 
required to work overtime without his/her consent, 

(5)(a) Subject to the provisions of this subclause an 
employee who commences to work overtime at or after 
the usual ceasing time and before the usual starting 
time— 

(i) shall, if the overtime exceeds two hours, and is 
continuous with his day's work, be supplied 
with a meal by SECWA or be paid $5.00 for a 
meal and if, owing to the amount of overtime 
worked, a second or subsequent meal is 
required he/she shall be supplied with a meal 
by SECWA or be paid $3.40 in respect of each 
meal so required; and 

(ii) the continuity of work shall not be deemed to 
have been interrupted by any meal break 
allowed within the two hours period referred 
to but no such meal period shall be paid for. 

(b) The provisions of subparagraph (a)(i) hereof 
shall not apply— 

(i) in respect of any period of overtime for which 
the employee has been notified on the 
previous day or earlier that he/she will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal for which he/she can reasonably go 
home. 

(c) Notwithstanding the provisions of subparagraph 
(b)(i) an employee who is notified on the previous day or 
earlier that he/she will be required to work overtime on 
a specified day and who works four hours or more in 
continuation of the usual ceasing time on that day shall 
be supplied with a meal by SECWA. 

(d) If an employee to whom subparagraph (b)(i) 
hereof applies has, as a consequence of the notification 
referred to in that subparagraph provided himself/ 
herself with a meal or meals and is not required to work 
overtime or is required to work less overtime than the 
period notified, he/she shall be paid for each meal 
provided and not required, the appropriate amount 
prescribed above. 

(e) For the purpose of paragraphs (a) and (c) (i.e. the 
meal provision) hereof— 

(i) the expressions "usual starting time" and 
"usual ceasing time" mean, respectively, the 
time at which the employee usually 
commences and the time at which he/she 
usually ceases his/her ordinary hours of duty; 
and 

(ii) time worked on Saturdays, Sundays, holidays 
or special days off between the usual starting 
time and the usual ceasing time shall not be 
deemed to be overtime. 

(6) An employee who commences to work overtime 
at or after the usual ceasing time and before the usual 
starting time shall be allowed a meal time of 20 minutes 
without loss of pay after each four continuous hours of 
overtime worked but only ifhe/she continues work after 
the meal time. 

(7) Linepersons on call-outs working beyond one 
hour before the usual starting time and required to 
report at the usual starting time for their normal shift on 
that day shall, before commencing their normal shift, 
be entitled to a meal break of 20 minutes. If more than 
four hours overtime has been worked, such meal break 
shall be without loss of pay. Where the employee 
purchases a meal in such circumstances, he/she shall 
be paid $2.50 as reimbursement. 

(8) All time worked during the usual meal time shall 
be paid for at overtime rates and such rates shall 
continue until the employee knocks off for his/her 
meal. 

(9) (a) An employee required to return to work 
overtime after leaving SECWA's premises, and who 
returns home on completion of that overtime, shall be 
paid $7.80 in addition to the following minimum 
payments for any overtime worked, namely— 

(i) if notified of the requirement to work overtime 
before leaving SECWA's premises— 

(aa) for a minimum of two hours at overtime 
rates on a Saturday; 

(bb) for a minimum of one hour at overtime 
rates on any other week day; 

(ii) if not so notified: 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at overtime 

rates on any other week day; 
and the employee shall not be obliged to work 
for the minimum period applicable to him/ 
her if the job for which he/she has been 
brought in has been completed in less time. 

(b) Subject to the provisions of paragraph (c) hereof, 
the allowance of $7.80 prescribed in paragraph (a) of 
this subclause shall be halved where SECWA provides 
transport. 

(c) The provisions of paragraph (b) hereof shall not 
apply to employees located at Muja Power Station who 
shall be paid an allowance of $1.00 when special 
provisions apply in relation to the provision of 
transport by SECWA. 

(10) (a) An employee who works overtime on a 
Sunday shall be paid for not less than four hours at the 
rate applicable to that day, and the employee shall not 
be obliged to work for the four hours if the job for which 
he/she was brought in is completed in less than four 
hours, but ifhe/she is called out for duty more than once 
within a period of four hours from the start of a previous 
call-out for duty, he/she shall not be entitled to any 
further payment for time worked within that period of 
four hours. 
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(b) Subject to the provisions of paragraphs (c) and 
(d) hereof, in addition to the minimum payment 
detailed in subclause (a), an employee required to 
return to work overtime after leaving SECWA's 
premises, and who returns home on completion of that 
overtime, shall be paid $7.80. 

(c) The allowance of $7.80 prescribed in paragraph 
(b) of this subclause shall be halved where SECWA 
provides transport. 

(d) The provisions of paragraphs (b) and (c) hereof 
shall not apply to workers located at Muja Power 
Station when special provisions apply in relation to the 
provision of transport by SECWA. 

(11) (a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each employee has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of 
his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next 
day, that he/she has not had at least 10 consecutive 
hours off duty between those times, shall, subject to this 
subclause, be released after completion of such 
overtime until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working hours 
occurring during such absence. 

(c) If, on the instructions of SECWA, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he/she shall be 
paid at double rates until he/she is released from duty 
for such period and he/she shall then be entitled to be 
absent until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working hours 
occurring during such absence. 

(d) Where an employee (other than a casual 
employee) is called in to work on a Sunday, holiday or 
special day off preceding an ordinary working day, he/ 
she shall, wherever reasonably practicable, be given 10 
consecutive hours off duty before his/her usual starting 
time on the next day. If this is not practicable, then the 
provisions of paragraphs (b) and (c) of this subclause 
shall apply mutatis mutandis. 

(e) Overtime worked in the circumstances referred to 
in subclauses (9) and (10) of this section shall not be 
regarded as overtime for the purpose of this subclause 
where the actual time worked is less than the 
appropriate minimum period referred to in those 
subclauses. 

Shift Employees. 
(1) All work performed by a shift employee at times 

other than those prescribed by his/her rostered shift 
shall be regarded as overtime. 

(2) The rates payable for overtime shall be— 
(a) Subject to paragraph (b) of this subclause, 

double time for all overtime worked. 
(b) Ordinary time where the time worked— 

(i) is due to private arrangement between 
the employees themselves; 

(ii) does not exceed two hours and is due to 
a relieving person not coming on duty 
at the proper time; or 

(iii) is for the purpose of effecting the 
rotation of shifts. 

(3) (a) Subject to the provisions of this subclause, an 
employee who commences to work overtime at or after 
the usual ceasing time of his/her shift and before the 
usual starting time of his/her next rostered shift— 

(i) shall, if the overtime exceeds two hours be 
provided by SECWA with any meal required 
or be paid $5.00 for a meal; 

(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by SECWA, with such 
meal required or be paid $3.40 for each meal so 
required; 

(iii) the meal which may be provided in lieu of the 
allowance payable in subparagrah (i) above 
will be of a standard agreed to by the union 
and SECWA. 

(b) The provisions of this subclause shall not apply 
in respect of any period of overtime for which the 
employee has been notified on the previous day or 
earlier that he/she will be required to work overtime. 

(c) If an employee to whom paragraph (b) of this 
subclause applies has, as a consequence of the 
notification referred to in that paragraph, provided 
himself/herself with a meal or meals and is not required 
to work overtime or is required to work less overtime 
than the period notified, he/she shall be paid for each 
meal provided and not required, the appropriate 
amount prescribed above. 

(4) (a) An employee recalled to work overtime after 
leaving SECWA's premises and who returns to his/her 
home on completion of such overtime work shall be 
paid for a minimum of three hours at overtime rates, 
provided the employee shall not be obliged to work the 
three hours if the job for which he/she was brought in is 
completed in less time. 

(b) An employee who is recalled to work overtime, 
and who attends for duty but before commencing work 
is advised that he/she is not required to work, and does 
not work, shall be paid for IVa hours at overtime 
rates. 

(5) (a) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so arranged that 
each employee has at least 10 consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of 
his/her rostered shift on one day and the 
commencement of his/her rostered shift on the next 
day, that he/she has not had at least 10 consecutive 
hours off duty between these times shall, subject to this 
subclause be released after completion of such overtime 
until he/she has had 10 consecutive hours off duty 
without loss of pay for ordinary working hours 
occurring during such absence. 

(c) If on the instruction of SECWA, such an 
employee resumes or continues work without having 
such 10 consecutive hours off duty, he/she shall be paid 
double time rates until he/she is released from duty for 
such period and he/she shall then be entitled to be 
absent until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working hours 
occurring during such absence. 

(d) The period of 10 hours off duty referred to in the 
foregoing provisions of this subclause shall be reduced 
to eight hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift employee does not report for 

duty; or 
(iii) where a shift is worked by arrangement 

between the employees themselves; 
but not where a shift employee does not report for duty 
and an employee is required to be on duty for 16 
consecutive hours. 

(e) Overtime worked in the circumstances referred to 
in subclause (4) of this section shall not be regarded as 
overtime for the purpose of this subclause where the 
actual time worked is less than three hours. 
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General. 
(1) An employee shall not work more than 16 hours 

consecutively in any one period 0124 hours. 
(2) When an employee is required to hold himself/ 

herself in readiness as from a specific time for a call-out 
to work after ordinary hours he/she shall be paid at 
ordinary rates for the actual time in which he/she holds 
himself/herself in readiness. 

(3) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

23.—Away from Home and Camp Allowance. 
(1) When an employee on instructions from SEC WA 

proceeds on duty from the place where he/she is then or 
usually employed. SECWA shall transport the 
employee free of cost to the employee or pay any fares 
(including return fares on completion of job) 
reasonably incurred by the employee and except where 
camping conditions obtain, shall provide reasonable 
meals and accommodation or pay a proper allowance 
at current rates for all necessary meals or board and 
lodging. 

(2) The standard of meals and accommodation at 
present made available by SECWA to employees 
required to camp shall be maintained and the present 
methods of catering shall be continued unless in any 
particular case the parties to this award otherwise 
agree. 

24. — Payment for Travelling Time. 
(1) An employee going to work away from or 

returning to his/her home station shall be paid at 
ordinary rates for the actual travelling or waiting time 
for the first eight hours and thereafter at half the 
ordinary rates in any one period of 24 hours. 

(2) When the waiting time exceeds four hours and 
suitable accommodation is available, the worker shall 
be deemed to be booked off duty and shall not be 
entitled to payment for the time he/she is booked off. 

(3) Sunday travelling time shall be paid at the same 
rates and on the same conditions as on week days. 

(4) An employee who is required to start work at 
some place other than his/her permanent depot or 
usual place of employment shall, if the time taken in 
travelling from the employee's place of residence to the 
job and return exceeds the time normally taken in 
travelling from his/her usual place of residence to his/ 
her permanent depot or usual place of employment and 
return, be paid for such excess travelling time at 
ordinary rates. If the fares actually and reasonably 
incurred in such travelling exceed the fares normally 
paid by the employee in travelling from his/her place of 
residence and return. SECWA shall pay the amount by 
which such fares exceed those usually paid for 
travelling to and from the employee's usual workshop 
or place of employment. 

(5) Linepersons and their assistants whose depot is 
situated within a 24 km radius of the General Post 
Office. Perth, shall start and finish their day's work at 
their respective depots. The present conditions relating 
to employees at the Medina Depot shall continue. 

(6) An employee whose depot is not at Medina or is 
not within a 24 km radius of the General Post Office. 
Perth, and who is required to start work at some place 
other than the depot to which he/she is attached or the 
camp where he/she is living, shall travel one way from 
or to work in his/her own time, but the employee shall 
not be required to travel for more than half an hour in 
any one day in his/her own time. 

25.—No Reduction. 
This award shall not in itself operate to reduce the 

wage of any employee who is at present receiving above 
the minimum rate prescribed for his/her class of 
work. 

26.—Transfers. 
(1) Subject to the provisions of this clause, an 

employee required to transfer permanently to or from 
the metropolitan area or from one country district to 
another, involving a change of residence shall— 

(a) be granted the equivalent of fares incurred by 
the employee, dependent spouse, and 
dependent children and, where it is necessary 
for the employee to travel by train overnight, 
fares shall include second class sleeping 
accommodation. 

(b) be reimbursed for removal expenses for 
furniture and personal effects including 
insurance costs incurred provided that prior 
estimates are obtained and approved by 
SECWA. 

(c) in the case of a married employee be allowed 
one day for packing and one day for 
unpacking. A married employee whose family 
does not transfer shall be treated as a single 
employee. 

(d) be paid actual travelling and waiting time up 
to a maximum of eight hours per day. No 
overtime. Saturday or Sunday time rates shall 
apply. 

(2) An employee who is to be permanently 
transferred away from his/her usual workshop or place 
of employment shall be notified at least four weeks 
before being so transferred. 

(3) An employee who transfers permanently at his/ 
her own request shall only be entitled to the provisions 
of paragraph (l)(a) hereof. 

(4) The provisions of this clause shall not apply to 
any employee who successfully applied for promotion 
in accordance with the provisions of Part IIA — 
Constituent Authorities, Division 4 — Promotions 
Appeal Boards of the Industrial Relations Act 1979 as 
amended. 

27.—Right of Entry. 
(1) Subject to the provisions of subclause (2) hereof, 

on notifying the officer in charge, any officerof a union 
party to this award authorised in writing by the 
president and secretary of that union shall have the 
right to enter during ordinary working hours, any place 
or premises wherein members of the union covered by 
this award are engaged for the purpose of conversing 
with or interviewing those members in such place or 
premises. 

(2) Such officer shall not hamper or otherwise 
hinder the employees in the carrying out of their work. 
The officer in charge shall determine whether 
employees are being hampered or hindered in their 
work. 

28.—Wages During Suspension. 
(1) Where an employee is suspended pursuant to the 

provisions of the State Energy Commission Act 1979 as 
amended, and the charge is not proven, full wages for 
the period of suspension shall be paid. 

(2) Where the charge is admitted or proven, the 
employee may be deprived of wages for the whole or any 
portion of the period of suspension but in such case 
SECWA shall decide the amount of wages of which it is 
intended to deprive the employee and any such 
deprivation shall be recorded and regarded as part of 
the punishment.. 

29.—Special Rates and Provisions. 
Special Rates 

(1) Building Trades Employees: An employee 
employed in a classification prescribed in Group A of 
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Clause 30.—Wages shall, be entitled to the following 
special rates in addition to any other rate prescribed by 
this clause. Provided that where more than one of the 
rates provides payments for disabilities of substantially 
the same nature then only the highest of such rates shall 
be payable. 

(a) Asbestos: Employees required to use 
materials containing asbestos or to work in 
close proximity to employees using such 
materials shall be provided with and shall use 
all necessary safeguards as required by the 
Department of Occupational Health, Safety 
and Welfare and where such safeguards 
include the mandatory wearing of protective 
equipment (i.e. combination overalls and 
breathing equipment or similar apparatus) 
such employees shall be paid 39cents per hour 
extra whilst so engaged. 

(b) Bagging: An employee engaged upon bagging 
brick or concrete structures shall be paid 29 
cents per hour or part thereofin addition to the 
rates otherwise prescribed in this award. 

(c) Bitumen Work: An employee handling hot 
bitumen or asphalt or dipping materials in 
creosote shall be paid 39 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(d) Cleaning Down Brickwork: An employee 
required to clean down bricks using acids or 
other corrosive substances shall be supplied 
with gloves and be paid 29 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award. 

(e) Cold Work: 
(i) An employee required to work in a 

place where the temperature is lowered 
by artificial means to less than 0 
degrees Celsius shall be paid 32 cents 
per hour or part thereof in addition to 
the rates otherwise prescribed in this 
award. 

(ii) Where such work continues for more 
than two hours the employee shall be 
entitled to a rest period of 20 minutes 
after every two hours' work, without 
loss of pay, not including the special 
rate prescribed in paragraph (i) 
hereof. 

(f) Computing Quantities: An employee, other 
than a leading hand who is regularly required 
to compute or estimate quantities of materials 
in respect of work performed by others shall be 
paid $2.28 per day or part thereof in addition to 
the rates otherwise prescribed in this award. 

(g) Detail Employee: 
(i) A detail employee, other than a leading 

hand, shall be paid $3.03 per day in 
addition to the rates otherwise 
prescribed. 

(ii) "Detail Employee" means a carpenter 
who sets out work upon staircases, bar, 
kitchen or office fitting, or any similar 
detail work, from architects' plans or 
blue prints requiring, in the opinion of 
SECWA, the employee exercising more 
than the ordinary skill of a carpenter. 

(h) Dry Polishing or Cutting of Tiles: An 
employee required to dry polish tiles with a 
machine or to cut tiles with an electric saw 
shall be paid 39 cents per hour or part thereof 
in addition to the rates otherwise prescribed in 
this award. 

(i) Dust-Laden Atmosphere: Working in a dust- 
laden atmosphere in a joiner's shop where 
dust extractors are not provided or in such 
atmosphere caused by the use of materials for 
insulating, deafening or plugging work (as for 
instance, pumice, charcoal, silicate of cotton 
or any other substitute) or from earthworks, 39 
cents per hour extra. 

(j) Flintcote: Plasterers using flintcote shall be 
paid 32 cents per hour or part thereof except 
when flintcote is applied by hawk and trowel 
to walls and ceilings when the rate shall be 56 
cents per hour extra in addition to the 
prescribed rate. 

(k) Fumes: An employee required to work in a 
place where fumes of sulphur or other acid or 
other offensive fumes are present shall be paid 
such rates as are agreed upon between the 
employee and SECWA. 

(1) Furnace Work: An employee engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles and 
similar refractory work or on underpinning 
shall be paid 83 cents per hour or part thereof 
in addition to the rates otherwise prescribed, 

(m) Hot Work: 
(i) An employee required to work in a 

place where the temperature has been 
raised by artificial means to between 46 
degrees Celsius and 54 degrees Celsius 
shall be paid 32 cents per hour or part 
thereof in addition to the rates 
otherwise prescribed or in excess of 54 
degrees Celsius shall be paid 39 cents 
per hour or part thereof in addition to 
the said rates. 

(ii) Where such work continues for more 
than two hours the employee shall be 
entitled to a rest period of 20 minutes 
after every two hours' work, without 
loss of pay, not including the special 
rate prescribed in paragraph (i) 
hereof. 

(n) Insulation: An employee handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised 
insulation material of a like nature or working 
in the immediate vicinity so as to be affected 
by the use thereof shall be paid 39 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed. 

(o) Permit Work: Any licensed plumber called 
upon by the employer to use the licence issued 
to the employee by the Metropolitan Water 
Supply, Sewerage and Drainage Board for a 
period in any one week shall be paid $9.90 for 
that week in addition to the rates otherwise 
prescribed. 

(p) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, 
on work involving the opening up of house 
drains or wastepipes for the purpose of 
clearing blockages or for any other purpose or 
work involving the cleaning out of septic tanks 
or dry wells, shall be paid a minimum of $1.63 
cents per day or part thereof in addition to the 
prescribed rate. 

(q) Roof Repairs: An employee engaged on 
repairs to roofs shall be paid 35 cents per hour 
or part thereof in addition to the rates 
otherwise prescribed in this award, 

(r) Scaffolding Certificate Allowance: A 
tradesperson who is the holder of a scaffolding 
certificate or rigging certificate issued by the 
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Department of Labour and Industry and is 
required to act on that certificate whilst 
engaged on work requiring a certificated 
person shall be paid 32 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award but this allowance 
shall not be payable cumulative on the 
allowance for swing scaffolds. 

(s) Second Hand Timber: Where, whilst working 
with second hand timber, an employee's tools 
are damaged by nails, dumps or other foreign 
matter on the timber, the employee shall be 
entitled to an allowance of $1.08 per day on 
each day upon which the employee's tools are 
so damaged provided that no allowance shall 
be payable under this subclause unless it is 
reported immediately to SEC WA in order that 
the claim may be proved. 

(t) Setter Out: 
(i) A setter out, other than a leading hand 

in a joiner's shop, shall be paid $3.03 
per day in addition to the rates 
otherwise prescribed. 

(ii) "Setter Out" means a carpenter who set 
out in a joiner's shop work (other than 
wood blocks or parquetry flooring) for 
three or more other carpenters. 

(u) Sewer Work: An employee engaged in repairs 
to sewers shall be paid 29 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 

(v) Spray Application — Painters: A painter 
engaged on all spray applications carried out 
in other than a properly constructed booth 
approved by the Department of Labour and 
Industry shall be paid 32 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 

(w) Spray Painting — Painters: 
(i) Lead paint shall not be applied by a 

spray to the interior of any building. 
(ii) All employees (including apprentices) 

applying paint by spraying shall be 
provided with full overalls and head 
covering and respirators by SECWA. 

(iii) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the 
employee shall be paid a special 
allowance of 83 cents per day. 

(x) Swing Scaffold: 
(i) An employee employed— 

(aa) on any type of swing scaffold or 
any scaffold suspended by rope 
or cable, or bosun's chair or 
cantilever scaffold, or 

(bb) on a suspended scaffold 
requiring the use of steel or iron 
hooks or angle irons at a height 
of 6.1 metres or more above the 
nearest horizontal plane; 

shall be paid $2.29 for the first four 
hours or part thereof and 47 cents for 
each hour thereafter on any day in 
addition to the rates otherwise 
prescribed. 

(ii) A solid plasterer when working off a 
swing scaffold shall be paid an 
additional nine cents per hour. 

(iii) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(iv) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties 
unless the height of the scaffold above 
the water exceeds 900 mm. 

(y) Toxic Substances. 
(i) (aa) An employee using toxic 

substances or materials of a like 
nature shall be paid 39 cents per 
hour extra. 

(bb) Employees working in close 
proximity to employees so 
engaged, shall be paid 29 cents per 
hour extra. 

(ii) For the purpose of this subclause, all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials 
of a like nature. 

(z) Well Work: A plumber or builder's labourer 
required to enter into a well 9 m or more in 
depth for the purpose in the first place of 
examining the pump, pipe or any other work 
connected therewith, shall be paid $1.63 for 
such examination and 60 cents per hour extra 
thereafter for fixing, renewing or repairing 
such work. 

(aa) Wet Work: An employee required to work in a 
place where water is continually dripping on 
the employee so that the employee's clothing 
and boots become wet or where there is water 
underfoot shall be paid 32 cents per hour or 
part thereof. 

Subclauses (2) to (18) apply to all employees unless 
otherwise specified. 

(2) Confined Space: An employee who is required to 
work in a stooped or otherwise cramped position or 
with out proper ventil ation because of th e dimensions of 
the compartment or space in which he/she is working 
shall, whilst so working, be paid 39 cents per hour 
extra. 

(3) Depot Mechanic's Allowance: A motor 
mechanic employed in an approved metropolitan or 
country depot who works without direct supervision 
and is responsible for maintenance of the depot's 
vehicle fleet, diagnosis of faults, handling of drivers' 
complaints, road testing of vehicles and the employees 
under his/her control shall be paid, in addition to his/ 
her ordinary wage rate, a "depot mechanic's" allowance 
of $14.60 on a flat weekly basis. 

(4) Explosive Powered Tools: An employee required 
to use explosive powered tools shall be paid 74 cents for 
each day on which he/she uses such tools. 

(5) First Aid Allowance: An employee holding either 
a Third Year First Aid Medallion of the St John 
Ambulance Association, a "C" Standard Senior First 
Aid Certificate of the Australian Red Cross Society or 
any such higher qualification, appointed by SECWA to 
perform first aid duties, shall be paid $5.80 per week in 
addition to his/her ordinary wage rate. 

(6) Height Work: 
(a) An employee, other than a lineperson, shall be 

paid an allowance of $1.45 for each day on 
which he/she works on or from temporary 
stages, planks or ladders at a height of 1.5 m or 
more above ground or floor level. 

(b) Notwithstanding the provisions of paragraph 
(a), an employee employed under wage group 
A who is required to work on a chimney stack. 
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spire, tower, air shaft, cooling tower or water 
tower exceeding 15 m in height shall he paid 
for all work above 15 m. 32 cents per hour or 
part thereof, with an additional 32 cents per 
hour or part thereof, for work above each 
further 15 m in addition to the rates otherwise 
prescribed. 

(7) Horizontal Boring Machine Allowance: A 
lineperson's assistant required to operate a horizontal 
boring machine shall be paid 38 cents per hour extra. 

(8) Lancing of Boilers Allowance: An employee 
employed on the lancing of boilers at Muja Power 
Station shall be paid $6.32 per day. 

(9) Muja Attendance Money: 
(a) An employee who works in the operating 

power station at Muja and who is under the 
direct control of the Manager Muja Power 
Station shall be paid an allowance of $6.00 for 
each day on which he/she is required to report 
for duty. 

(b) Provided that the allowance prescribed in 
paragraph (a) shall not apply to any employee 
who is in receipt of the provisions of Clause 24. 
— Away From Home and Camp Allowance. 

(10) Muja Power Station Shift Employees Travelling 
Allowance: A shift employee permanently employed 
and working in the operating power station at Muja 
who resides outside a radius of 10 km from the station 
and travels to and from work by private transport, shall 
be paid an allowance of $2.25 for each day on which 
such travel is undertaken. 

(11) Muja Attendance Money: 
(a) A lineperson employed in the metropolitan 

area who works without direct supervision 
and is responsible for ensuring new 
connections are correct and safe before 
leaving customers' properties and the vehicle 
and the employees under his/her control shall 
be paid, in addition to his/her ordinary wage 
rate a "new connection allowance" of $14.60 
on a flat weekly basis. 

(b) This allowance is payable to one lineperson in 
each connection crew provided no employee 
in the crew is in receipt of a leading hand 
allowance. 

(12) Percussion Tools: An employee shall be paid an 
allowance of 16 cents per hour when working a 
pneumatic riveter of the percussion type and other 
pneumatic tools of the percussion type. 

(13) Power Station Allowance: 
(a) (i) An employee employed in a classification 

specified in a Wage Group detailed below 
and who is under the direct control of the 
Manager of Bunbury. Kwinana or Muja 
Power Stations being operating thermal 
power stations with installed capacity in 
excess of 12.5 MW. shall, where employed 
on the maintenance or operation of such 
power station, be paid— 

Wage Group B $23.60 per week 
Wage Group C $23.60 per week 
Wage Group F $12.70 per week 
Wage Group G $10.60 per week 

(ii) An employee employed in a classification 
specified in Wage Groups B. C and D and 
who is under the direct control of the 
Manager Remote Area, shall, when 
employed on the maintenance or 
operation of a diesel power station, except 
a small generating station where a 
rotating or alternating shift roster does 
not apply, be paid an allowance of $16.40 
per week for the disabilities associated 
with diesel power station work. 

(b) The allowances prescribed in paragraph (a) 
hereof shall also be payable pro rata to an 
employee who is not under the direct control 
of the respective manager if he/she is 
employed for more than 20 hours in any week 
in an area in which the said allowance is 
payable. 

(c) An employee who is paid an allowance under 
this subclause shall not be entitled to receive 
any other allowances prescribed in section A 
hereof, except those prescribed in subclauses 
(5). (8). (9). (10). (18) and (19). 

(14) Resident Lineperson's Allowance: 
(a) A lineperson resident in a town remote from a 

supply depot who is required to attend to 
SECWA activities in the area and works 
without direct salaried supervision shall be 
paid, in addition to his/herordinary wage rate, 
a "resident lineperson's" allowance of $14.60 
on a flat weekly basis. 

(b) This allowance is payable to one lineperson in 
each town provided noemployee in the town is 
in receipt of a leading hand allowance. 

(15) Structural Steel Tower Allowance: An employee 
working in a crew that is established for the purpose of 
carrying out repair and maintenance work on high 
voltage structural steel towers which are specifically 
designed to carry 330 kV transmission lines shall be 
paid an allowance of $2.20 for each day he/she is 
engaged on such work. 

(16) Substation Allowance. 
(a) An electrical fitter whose major or substantial 

employment is in the repair and maintenance 
of substations shall be paid an allowance of 
$6.00 per week. 

(b) An employee who is paid an allowance under 
this subclause shall not be entitled to receive 
any other allowances prescribed in section A 
hereof, except that prescribed in subclause 
(5). 

(17) Transport Employees: An employee employed 
in a classification prescribed in Group H of Clause 30. 
— Wages shall be entitled to the following special 
rates— 

(a) An employee carting dirty materials shall be 
paid 19 cents per hour extra when loaded or 
unloaded by the driver (except by mechanical 
means). 

"Dirty materials" means cement, fly ash. 
coal. coke. ash. sawdust, lime, reject oil and 
any other material which from time to time 
may be determined as dirty material. 

(b) A driver required to operate HIAB- lifting 
equipment in the course of his/her 
employment shall be paid an extra $1.65 per 
day up to a maximum of $8.25 per week. 

(c) An employee carting any offensive materials 
shall be paid an extra $1.00 per week. 

"Offensive Materials" means oxide (raw or 
spent), all acids, soda ash. tar. caustic soda, 
chlorine, explosives or inflammables and any 
other material which from time to time may be 
determined as offensive material. 

(d) A driver who handles money during any week 
or portion of a week as part of his/her duties 
and account for it. shall be paid in addition to 
the ordinary wage rate as follows— 

For any amount handled 
up to $20 $0.65 per week 
Over $20 but not 
exceeding $200 $ 1.25 per week 
Over $200 but not 
exceeding $600 $2.35 per week 
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Over $600 but not 
exceeding $1 000 $3.25 per week 
Over $1 000 $4.65 per week 

The term "money" used herein shall be deemed to 
include cheques. 

(18) Truck Driving Allowance: An employee 
employed in a classification prescribed in Group B of 
Clause 30. — Wages, required to drive a motor vehicle 
on work usually carried out by an employee classified in 
Group H of Clause 30. — Wages and on work carrying a 
higher rate than his/her ordinary duties shall be paid 
the higher rate for the time he/she is so engaged, but if 
he/she be so engaged for more than four hours, he/she 
shall be paid the higher rate for the whole day. 

(19) Welding Allowance: A tradesperson required to 
do welding that is subject to X-Ray testing or to the 
Australian Standard 1796 and/or Parts 1, 3 and 5 of 
CB15 shall in addition to any other rate he/she is 
otherwise entitled be paid 96 cents per day extra whilst 
so engaged. 

Special Provisions. 
(1) Building Trades Employees: The provisions of 

this subclause shall only apply to employees employed 
in a classification specified in Group A of Clause 30. — 
Wages. 

(a) Attendants on Ladders. No employee shall 
work on a ladder at a height of over 6 m from 
the ground when such ladder is standing in 
any street, way, or lane where traffic is passing 
to and from, without an assistant on the 
ground. 

(b) Grinding Facilities: SECWA shall provide 
adequate facilities for the employees to grind 
tools, either at the job or at SECWA's premises, 
and the employee shall be allowed time to use 
the same whenever reasonably necessary. 

(c) Loads: Where bricks are being used the 
employee shall not be required to carry— 

(i) more than 40 bricks each load in a 
wheelbarrow (on a scaffold) to a height 
of 4.6 m from the ground. 

(ii) more than 36 bricks each load in a 
wheelbarrow over and above a height 
of 4.6 m on a scaffold. 

The type of wheelbarrow shall be agreed upon 
with the union. 

(d) Painting 
(i) Lead paint surfaces. — No surface 

painted with lead paint shall be rubbed 
down or scraped by a dry process. 

(ii) Width of brushes. — All paint brushes 
shall not exceed 125 mm in width and 
no kalsomine brush shall be more than 
175mm in width. 

(iii) Meals not to be taken in paint shop. — 
No employee shall be permitted to have 
a meal in any paint shop or place where 
paint is stored or used. 

(e) Protection of Employees' Tools. 
(i) Carpenters. — SECWA shall provide a 

waterproof and reasonably secure 
place where the employees' tools (when 
not in use) may be locked up apart from 
SECWA's plant or material. 

(ii) Other employees except builders' 
labourers. — SECWA shall, when 
practicable, provide a reasonably 
secure place on each job for the 
safekeeping of the employees' tools 
when not in use. 

(iii) SECWA shall indemnify an employee 
in respect of any tools of the employee 
stolen if SECWA's failure to comply 
with this paragraph is a material factor 
in contributing to the stealing of the 
tools. 

(f) Transport: Where SECWA provides transport 
to and from the job the conveyance used for 
such transport shall be provided with suitable 
seating and weatherproof covering. 

(g) Water and Soap: Water and soap shall be 
provided in each shop or on each job by 
SECWA. 

Subclauses (2) to (10) shall apply to all employees 
unless otherwise specified. 

(2) Amenities: Reasonable change room lockers and 
washing facilities shall be provided at power stations 
and permanent depots. 

(3) First Aid Outfit: On each job SECWA shall 
provide a sufficient supply of bandages and antiseptic 
dressings for use in case of accidents. 

(4) Line Personnel/Meter Fixers — Special 
Provisions: 

(a) Linepersons, lineperson's assistants and 
meter fixers shall be provided with oilskins 
and sou'westers every two years. 

(b) Linepersons shall be supplied with one pair of 
rubber knee or ankle boots every three years. 

(c) Meter fixers shall be supplied with tool bags. 
(d) Tool kits required by a meter fixer, a 

lineperson or a lineperson's assistant shall be 
supplied by SECWA and an employee so 
supplied with a tool kit shall be responsible for 
any loss or damage thereto other than fair 
wear and tear attributable to ordinary use. 

(5) Live Aerial Conductors: A lineperson shall not be 
allowed to work off the ground on live aerial conductors 
without an assistant. 

(6) Overalls: 
(a) Each employee shall be supplied with two sets 

of overalls after six months of continuous 
service which shall be replaced when, in the 
opinion of SECWA the overalls are beyond 
useful wear and repair. 

(b) Each employee to whom overalls are 
issued— 

(i) shall sign an acknowledgment in 
receipt thereof. 

(ii) shall return those overalls to SECWA if 
his/her employment terminates. 

(iii) shall be responsible for any loss or 
damage to those overalls other than fair 
wear and tear attributable to ordinary 
use. 

(7) Protective Equipment: 
(a) SECWA shall have available a sufficient 

supply of protective equipment for use by 
employees engaged on work for which some 
protective equipment is necessary and the 
employee shall use any such protective 
equipment which is provided. 

(b) Before any protective equipment which has 
been used by an employee is re-issued by 
SECWA to another employee, it shall, where 
necessary, be effectively sterilised. 

(c) An employee to whom protective equipment is 
issued— 

(i) shall sign an acknowledgment in 
receipt thereof. 
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(ii) shall be responsible for any loss or 
damage to that equipment (other than 
fair wear and tear attributable to 
ordinary use) while it is on issue to him/ 
her. 

(iii) shall not lend that equipment or any 
part thereof to another employee. 

(d) If an employee lends protective equipment to 
another employee contrary to the provisions 
of paragraph (c) hereof, both the lender and 
the borrower shall be deemed guilty of 
misconduct. 

(8) Safety Boots: Safety boots shall be issued to those 
employees after one month's continuous service who 
work in circumstances which make it reasonably 
necessary for them to be worn. 

(9) Tools: 
(a) SECWA shall provide all tools with the 

exception of those tools required to be kept by 
a tradesperson as part of his/her normal kit of 
tools. 

(b) For the purpose of paragraph (a) a 
tradesperson's normal kit of tools shall be of a 
standard at least equivalent to the kit of tools 
supplied by SECWA to an apprentice in the 
same trade as the tradesperson. 

(c) An apprentice on satisfactorily passing his/ 
her probationary period examination shall be 
supplied for his/her sole personal use a kit of 
tools of a standard at least equivalent to that at 
present supplied by SECWA. 

(10) Use of Drill/Fracteur: An employee shall be 
paid not less than a "lineperson — second grade" rate 
while using a drill and/or fracteur. 

30.—Wages. 
(1) (a) Subject to the provisions of this subclause, an 

employee, other than an apprentice or a junior 
employee, employed in classifications specified in the 
following wage groups, shall be paid the wage rate per 
week prescribed in Column A, and in addition the 
special payment, assigned to his/her class of work, for 
37.5 hours' work. 

(b) Provided that where an employee is employed in 
a classification specified in Wage Groups B, C and in 
classifications 2 and 3 of Group E is— 

(i) in his/her third year of service, the rate per 
week for 37.5 hours' work shall be that 
prescribed in Column B. 

(ii) in his/her fourth or subsequent year of service, 
the rate per week for 37.5 hours' work shall be 
that prescribed in Column C. 

(c) Provided further that where an employee is 
employed in classification 1 of Group E is— 

(i) in his/her third year of service, and has 
completed all the skills outlined in either 
modules 1 or 2 in the Skills Experience 
Achievement Programme as agreed to by 
SECWA and the Australasian Society of 
Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, the rate per week 
for 37.5 hours' work shall be that prescribed in 
Column B. 

(ii) in his/her fourth or subsequent year of service, 
and has completed— 

at least 12 months" service after receiving the 
increment prescribed in subparagraph (i) 
hereof, 
and 
all the skills in either modules 3 or 4 
in the Skills Experience Achievement 
Programme as agreed to by SECWA and 

the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial 
Union of Workers, 
the rate per week for 37.5 hours' work shall 
be that prescribed in Column C. 

(d) Provided further that where an employee is 
employed in classification 1 of Group A and is in his/ 
her third or subsequent year of service, the rate per week 
for 37.5 hours' work shall be that prescribed in Column 
B. 

Rate Per Week 
Special 

Classification Column Column Column Pay- 
A B C ment 

Group A — Building Trades Employees S S S S 
(1) Tradesperson 339.40 352.20 - 63.80 

Bricklayers 
Carpenters 
Painters 
Plasterers 
Plumbers 

(2) Builders' Labourers 
Class ! 323.60 - - 60.20 
Class 2 318.10 - — 59.10 
Class 3 308.% - - 57.10 
Class 4 291.60 — — 53.50 

Group B — Engineering Trades Employees 
(1) Boilermaker who for the greater part of 

his time is occupied in marking off. 
making templates or jigs 343.10 355.30 373.70 63.60 

(2) Cable Ganger 309.40 318.30 322% 50.20 
(3) Cable Jointer First Class 339.40 352.10 370.40 63.80 
(4) Cable Jointer — Second Class 325.20 334.10 338.20 48.30 
(5) Cable Jointer —- Trainee 309.20 _ _ 49.20 
(6) Cable Jointer's Assistant 294.20 303.10 307.40 50.20 
(7) Cable Oil Equipment Operator 325.20 334.10 338.20 48.30 
(8) Coil Winding Machine Operator 317.10 326.% 330.10 48.40 
(9) Electrical Installation Attendant 315.50 324.30 328.50 47.00 
10} 
H) 

Electrical Relay Maintainer 
Electrical Tradesperson —• 

354.20 366.40 384% 63.80 
Special Class 360.00 37230 390.70 63.10 

12) Instrument Maker and Repairer 354.20 366.40 384.60 63.80 
13) Instrument Shop Assistant 305.40 314.40 318% 48.20 
14} Inspector 354.20 366.40 384% 63.80 
15) Labourer — Cable Laying 294.20 303.10 307.40 50.20 
16) Lineperson — Live Line 354.60 367.30 385% 63.80 
17) Lineperson — First Grade 339.40 352.10 370.40 63.80 
18) Lineperson — Second Grade 325.20 334.10 — 48.30 
19) Lineperson's Assistant 294.20 303.10 307.40 50.20 
20) Machinist —• Second Class 309.20 318.10 322.30 49.20 
21) 
22) 

Machinist — Third Class 
Mechanical Tradesperson — 

299.30 308.30 312.40 49.70 
Special Class 360.00 372.30 390.70 63.10 

23) Meter Fixer 317.10 326% 330.10 48.40 
24) Meter Tester — First Grade 315.50 324.30 328.50 47% 
25) Meter Tester — Second Grade 305.40 314.40 318.60 48.20 
26) Plant Operator 325.20 334.10 338.20 48.30 
27) Pole Inspector 325.20 334.10 338.20 48.30 
28) Riggers- 

la) Certificated Rigger 325.20 334.10 338.20 48.30 
(b) Rigger (other) 315.50 324.30 328.50 47% 
(c) A Certificated Rigger other than a 

leading hand. who. in compliance 
with the provisions of the 
regulations made pursuant to the 
Construction Safety Act 1972-78. is 
responsible for the supervision of 
not less than three employees shall 
be deemed a leading hand and 
shall be paid the additional rate 
prescribed in subclause (2) of this 
clause 

(29) Sheet Metal Employee — 
Second Class 309.20 318.10 322.30 49.20 

(30) Shot Blast and Sand Blast Dresser— 
(a) not protected 305.40 314.40 318.60 48.20 
(b) protected 294,20 303.10 307.40 50.20 

(31) Steam Cleaner 295.80 304% 309% 49.70 
(32) Street Light Patrolperson 300.80 309.70 313.90 50.20 
(33) Substation Attendant 309.20 318.10 322.30 49.20 
(34) Telecontrol Attendant 305.40 314.40 318% 48.20 
(35) Toolmaker 354.20 366.40 384.60 63.80 
(36) Tool and Material Storeperson 305.40 314.40 318% 48.20 
(37) Tradesperson — 339.40 352.10 370.40 63.80 

Armature Winder 
Blacksmith 
Boilermaker and/or structural steel 
tradesperson 
Electrical Fitter 
Electrical Installer 
Fitter 
Machinist — First Class 
Motor Mechanic 
Radio Serviceperson 
Sheet Metal Employee — Fir.st Class 
Turner 
Welder — First Class 
Tradesperson's Assistant 
Transformer Assembler 
Tyre and Tube Attendant 
Vehicle Greaser 
Welder —■ Second Class 

— Third Class 
— Fourth Class 

303.10 307.40 50.20 
326.00 330.10 48.40 
309.70 313.90 50.20 
309.70 313.90 50.20 
308.30 312.40 49.70 
304.90 309.00 49.70 
303.10 307.40 50.20 
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Rate Per Week 
Special 

Column Column Column Pay- 
A B C mem. 
S S S S 

Rate Per Week 
Special 

Column Column Pay- 
B C mem 

Group C — Engine Driving Employees 15 tonnes and over but 
under 16 tonnes 

(i) Ash Plant Attendant 310.30 319.20 323.40 50.20 16 tonnes and over but 
(2) Auxiliary Plant Attendant — under 17 tonnes 352.60 — _ 

Bunbury Power Station 346.70 355.50 359.60 63.80 17 tonnes and over but 
(3) Auxiliary Plant Attendant — under 18 tonnes 353.40 — _ 

Muja and Kwinana Power Stations 346.70 355.50 359.60 63.80 18 tonnes and over but 
(4) Boiler Cleaner 315.60 324.40 328.70 50.20 under 19 tonnes 354.20 — 
(5) Boiler Controller 359.10 371.80 390.10 63.80 19 tonnes and over but 
(6) Boiler Water Tester 333.60 346.30 364.70 63.80 under 20 tonnes 355.00 _ — 
(7) Bunker Attendant 310.30 319.20 323.40 50.20 20 tonnes and over but 
(8) Coal Plant Operator 328.40 337.30 341.50 63.80 under 21 tonnes 356.10 — — 
(9) Crawler Tractor Driver using power 

operated attachments— 
21 tonnes and over but 
under 22 tonnes 357.00 

Up to Class 2 340.60 349.60 353.50 50.20 22 tonnes and over but 
Classes 3 and 4 350.70 359.50 363.90 50.20 under 23 tonnes 357.40 __ — 
Classes 5 and 6 362.80 371.60 375.80 50.20 23 tonnes and over 357.90 _ 
Classes 7 and 8 366.80 375.50 379.80 50.20 (b) of articulated vehicles 

(10) 
Class 9 
Diesel Locomotive Driver 

371.80 
328.20 

380.60 
340.70 

384.90 
359.10 

50.20 
63.80 not exceeding 9 tonnes capacity 

9 tonnes and over but 
351.10 - - 

(11) Fuel person 310.30 319.20 323.40 50.20 under 10 tonnes 352.10 _ 
(12) Greaser 310.30 319.20 323.40 50.20 10 tonnes and over but (13) 
(14) 

Laboratory Attendant 
Mobile Crane Driver — 

310.30 319.20 323.40 50.20 under 11 tonnes 
11 tonnes and over but 

352.50 _ — 
Up to five tonnes 335.30 344.20 348.20 50.20 under 12 tonnes 353.20 Over five tonnes and up to 10 tonnes 344.00 352.80 356.90 50.20 12 tonnes and over but Over SO tonnes and up to 20 tonnes 356.10 365.00 369.10 50.20 under 13 tonnes 353.50 _ _ Over 20 tonnes and up to40 tonnes 360.50 369.20 373.70 50.20 13 tonnes and over but (15) Gil Filter and Separator Attendant 310.30 319.20 323.40 50.20 under 14 tonnes 354.40 (16) Plant Cleaner 294.20 303.10 307.40 50.20 14 tonnes and over but (17) Pneumatic Tyred Tractor Driver under 15 tonnes 355.80 _ _ 
Up to 37 kilowatts 340.60 349.60 353.50 50.20 15 tonnes and over but Over 37 kilowatts 350.70 359.50 363.90 50.20 under 16 tonnes 356.20 (18) Shunter 310.30 319.20 323.40 50.20 16 tonnes and over but (19) Tippler Driver 315.60 324.40 328.70 50.20 under 17 tonnes 357.10 _ _ 

(20) Turbine Driver 359.10 371.80 390.10 63.80 17 tonnes and over but (21) Turbine Room Crane Driver 336.20 345.00 349.00 50.20 under 18 tonnes 357.70 (22) Unit Attendant Grade 1 408.60 421.10 439.50 63.80 18 tonnes and over but (23) Unit Attendant Grade 2 359.10 371.80 390.10 63.80 under 19 tonnes 358.90 _   
(24) Unit Auxiliary Attendant 352.80 365.60 384.10 63.80 19 tonnes and over but 

Group D — Engine Driving Country Power Station 
Employees. 

(1) Charge Engine Driver 4(5 
(2) Engine Driver in Station with an 

output of— 
(a) 11 megawatts or less 37 
(h) more than i 1 megawatts but not 

more than 20 megawatts 38 
(c) more than 20 megawatts 38 

(3) Boiler and Fuelling Attendant 36 
(4) Fuel Treatment Attendant 35 
(5) Water Treatment Plant Attendant 35 
(6) Greaser (Redbank) 35 
(7) Greaser (Other) 34 
(8) Cleaner 34 

Group E — Gas Employees 
(1) Gas Distribution Operator 29 
(2) Gas Fitter Class 1 33 
(3) Gas Finer Class 2 32 
(4) Gas Meter Tester 32 
(5) Trainee Gas Fitter 30 

Group F — Miscellaneous Employees 
(1) Caretaker 33 
(2) Security Officer 31 
(3) Gatekeeper 30 
(4) Cleaner 31 
(5) First Aid Attendant 31 
(6) First Aid Attendant Enrolled Nurse 34 

Group G — Storepersons 
(1) Storeperson — 

on commencement 35 
after first three months of continuous 
service as a Storeperson 36 
after next 12 months of continuous 
service as a Storeperson 37 

(2) Area Storeperson 38 
(3) Storeperson in Charge 38 

Group H — Transport Employees 
(1) Truck Drivers 

(a) of vehicles (not articulated) 
not exceeding 1.2 tonnes capacity 33 
exceeding 1.2 tonnes but not 
exceeding 3 tonnes capacity 33 
exceeding 3 tonnes but 
under 6 tonnes capacity 34 
6 tonnes and over but 
under 7 tonnes 34 
7 tonnes and over but 
under 8 tonnes 34 
8 tonnes and over but 
under 9 tonnes 34 
9 tonnes and over but 
under 10 tonnes • 34 
10 tonnes and over but 
under 11 tonnes 34 
1 i tonnes and over but 
under 12 tonnes 34 
12 tonnes and over but 
under 13 tonnes 34 
13 tonnes and over but 
under 14 tonnes 35 
14 tonnes and over but 
under 15 tonnes 35 

374.20 - - 
381.50 _     
388.60 _ _ __ 
367.00 — — _ 
354.40 _ _ 
354.40 — _ 
354.40 — 
348.90 — — _ 
344.40 — — — 
294.20 303.10 307.40 50.20 
339.40 352.10 370.40 63.80 
325.20 334.10 338.20 48.30 
323.00 — 46.00 
309.20 — — 49.20 

331.90 _ _ 44.00 
311.20 __ 44.30 
303.40 44.30 
314.50 — — 44.30 
319.90 — — 44.30 
349.30 44.30 

354.40 - 

363.60 - - _ 

372.80 _ __ 
380.40 — — _ 
388.10 

336.50     47.00 
339.50 _ _ 47.00 
343.30 - - 47.00 
344.00 - - 47.00 
346.10 - _ 47.00 
346.40 _ 47.00 
347.00 _ - 47.00 
347.70 - - 47.00 
348.70 _ - 47.1X3 
349.70 - - 47.00 
350.70 _ 47.00 
351.50 — 47 .(X) 

under 20 tonnes 359.80 — — 47.00 
20 tonnes and over but 
under 21 tonnes 360.20 — — 47.(H) 
21 tonnes and over but 
under 22 tonnes 361.00 — — 47.(X) 
22 tonnes and over but 
under 23 tonnes 362.00 - — 47.00 
23 tonnes and over but 
under 24 tonnes 362.80 — — 47.00 
24 tonnes and over but 
under 25 tonnes 363.60 — — 47.00 
25 tonnes and over but 
under 26 tonnes 364.00 — — 47.(H) 
26 tonnes and over but 
under 27 tonnes 364.70 - — 47.00 
27 tonnes and over but 
under 28 tonnes 365.70 - — 47.00 
28 tonnes and over but 
under 29 tonnes 366.40 — — 47.00 
29 tonnes and over but 
under 30 tonnes 367.20 — — 47 .(H) 
30 tonnes and over but 
under 31 tonnes 367.90 — — 47.QQ 
31 tonnes and over but 
under 32 tonnes 369.(X) — — 47.(X) 
32 tonnes and over but 
under 33 tonnes 369.90 — — 47.(X) 
33 tonnes and over 370.30 — — 47.00 

(c) of double articulated vehicle 
or road train 
46 tonnes and over but 
under 47 tonnes 384.90 — — 47.(X) 

(2) Driver of Fork Lift with 
lifting capacity of— 
(a) up to and including 4 500 kg 343.30 — — 47.00 
(b) over 4 500 kg and up to 9 000 kg 347.(X) — — 47.(H) 
(c) over 9 000 kg 347.70 — — 47.00 

(3) Tractor Driver 342.20 — — 47.(X) 
(2) A leading hand (i.e. an employee placed in charge 

of three or more employees or otherwise classified by 
SECWAas a leading hand), shall be paid the additional 
margin set out hereunder for 37.5 hours' work— 

$ 
(a) if in charge of not more than 

10 other employees 15.20 
(b) if in charge of more than 10 and 

not more than 20 other employees 23.40 
(c) if in charge of more than 

20 other employees 30.10 
(3) Apprentices: The weekly wage rate shall be the 

percentage of the tradesperson's rate specified in Wage 
Group B— 

Five Year Term % 
First year 40 
Second year 48 
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Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

3.5 Year Term 
First six months 42 
Next year 55 
Following year 75 
Final year 88 

Three Year Term 
First year 55 
Second year 75 
Third year 88 

(4) Junior Employees: 

(a) Engineering Trades. 
(i) Engineering Trades junior employees 

shall be paid the following percentages 
of the Column A rate of the 
lineperson's assistant classification 
specified in Group B of this clause— 

% 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(ii) Notwithstanding the provisions of 
subparagraph (i) hereof, a junior 
employee over the age of 20 who has 
completed 12 months' service as a 
lineperson's assistant shall be paid the 
adult rate for the classification of 
lineperson's assistant as prescribed in 
Group B of this clause. 

(iii) Junior employees not less than 18 years 
of age may be employed at the rates 
prescribed by this subclause but only if 
their employment is restricted to the 
calling of lineperson's assistants. 

(b) Gas Employees. 
(i) Gas junior employees shall be paid the 

following percentages of the Column A 
rate of the gas distribution operator 
classification specified in Group E of 
this clause— 

Under 16 years of age 35 
16-17 years of age 45 
17-18 years of age 55 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(ii) Notwithstanding the provisions of 
subparagraph (i) hereof, a junior 
employee over the age of 20 who has 
completed 12 months' satisfactory 
service as a gas distribution operator 
shall be paid the adult rate for 37.5 
hours' work for the classification of gas 
distribution operator as prescribed in 
Group E of this clause. 
In no other circumstances will a junior 
employee be paid other than his/her 
classified junior employee rate. 

(c) Store Employees: Store junior employees 
shall be paid the following percentages of the 
storeperson on commencement rate specified 
in Group G of this clause— 

% 
Under 16 years of age 35 
16-17 years of age 45 
17-18 years of age 55 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(5) Tool Allowance. 
(a) (i) (aa) Where SECWA does not provide a 

tradesperson classified in Group A 
of this clause with the tools 
ordinarily required by that trades- 
person in the performance of his/her 
work as a tradesperson, SECWA 
shall pay a weekly tool allowance for 
37.5 ordinary hours' work as 
follows— 

Bricklayers 8.10 
Plasterers 9.40 
Carpenters 11.30 
Plumbers 11.30 
Painters 2.80 

(bb) Provided that where an employee 
works less than 37.5 ordinary hours, 
the employee shall only be entitled to 
payment of the tool allowance for the 
actual ordinary hours worked. 

(ii) The tool allowances prescribed in sub- 
subparagraph (i)(aa) hereof (with the 
exception of painters) each include an 
amount of eight cents for the purpose of 
enabling the employees to insure their 
tools against loss or damage by theft or 
fire. 

(iii) The tool allowances shall not be paid 
where SECWA supplies the employees 
with all necessary tools but the amount 
mentioned in subparagraph (ii) hereof 
shall be payable for each week in which 
SECWA supplies all necessary tools if the 
employee is intermittently required by 
SECWA to provide his/her own tools. 

(b) (i) (aa) Where SECWA does not provide a 
tradesperson classified in Group B 
of this clause with the tools 
ordinarily required by that trades- 
person in the performance of his/her 
work as a tradesperson, SECWA 
shall pay a tool allowance of $8.30 
per week for 37.5 ordinary hours' 
work for the purpose of such 
tradesperson supplying and 
maintaining tools ordinarily 
required in the performance of his/ 
her work as a tradesperson. 

(bb) Provided that where an employee 
works less than 37.5 ordinary hours, 
the employee shall only be entitled to 
payment of the tool allowance for the 
actual ordinary hours worked. 

(ii) Any tool allowance paid pursuant to sub- 
subparagraph (i)(aa) hereof, shall be 
included in, and form part of, the 
ordinary weekly wage for 37.5 hours' work 
prescribed in this clause. 
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(iii) SECWA shall provide for the use of 
tradespersons all necessary power tools, 
special purpose tools and precision 
measuring instruments. 

(iv) A tradesperson shall replace or pay for 
any tools supplied by SECWA, if lost 
through his/her negligence. 

(6) Service Allowance: 
(a) Scale of Allowances — Standard rate for all 

employees. 
Per Week 

S 
After one month of adult service 22 

D 
00 

After one year of adult service 23 00 
After two years of adult service 24 00 
After three years of adult service 26 00 
After four years of adult service 28 00 
After five years of adult service 30 00 
After six years of adult service 32 00 (max) 

(b) (i) "Adult" means an employee employed 
on the adult wage. 

(ii) Apprentices — service as an apprentice, 
irrespective of age, shall not be taken 
into account in determining service 
allowance entitlement; provided that a 
tradesperson who served his/her final 
12 months' apprenticeship with 
SECWA and is retained, shall be 
credited with 12 months' service for the 
purpose of calculating his/her 
entitlement. Further, a tradesperson 
who served his/her apprenticeship with 
SECWA and is retrenched in 
accordance with policy, shall be 
credited with 12 months' service as an 
apprentice together with any service as a 
tradesperson for the purpose of 
calculating his/her service allowance 
entitlement if re-employed at some 
subsequent date. 

(c) (i) Service for the purpose of paragraph (a) 
means continuous adult service with 
SECWA excepting to the extent that 
subparagraph (b)(ii) has application 
and shall include— 

(aa) All paid leave. 
(bb) Any period of approved leave 

without pay on account of 
medically certified incapacity- 
arising out of personal illness or 
accident (not compensatable). 

(cc) Workers' compensation up to 
six months in any one period, 

(dd) Except as prescribed in sub- 
subparagraph (bb) approved 
leave without pay not exceeding 
two weeks in any one year, 

and shall not include— 
(aa) Any period of employment as a 

cadet, apprentice or junior 
employee, except as prescribed 
in subparagraph (b)(ii). 

(bb) Service prior to termination of 
employment in the case of any 
employee who is or has been re- 
employed. 

(cc) Any absence not specified in 
this subclause as being included 
as continuous service, 

(ii) Absence on workers' compensation 
exceeding the first six months in any 
one period and approved leave without 

pay exceeding two weeks in any one 
year shall not break service but shall 
not count as service. 

(d) (i) Service allowance is to be paid on all 
paid leave including long service and 
workers' compensation on the day of 
the accident but is not to be included in 
the wage rate for calculation of 
overtime, weekend penalties or shift 
loadings. 

(ii) The service allowance herein 
prescribed shall only be payable with 
respect to those hours actually worked 
in any one week or any absence for 
which an employee is entitled to 
payment of wages under the terms of 
his/her employment. 

31.—No Extra Claims. 
It is a term of this award that the union undertake, 

until 1 July 1989, not to pursue any extra claims, award 
or overaward except when consistent with the State 
Wage Principles. 

32.—Payment of Wages. 
(1) Subject to the provisions of subclause (2) of this 

clause, wages shall be paid fortnightly by cheque on 
each alternate Thursday at the employee's recognised 
work location. 

(2) Where the employee elects in writing, the wages 
shall be paid into a bank account, building society or 
approved credit union; and the receipt of such bank, 
building society or credit union shall be a full and 
sufficient discharge for the amount paid thereto. 

(3) Employees who, as at 3 July 1981 had elected to be 
paid in cash shall, until they elect otherwise, continue to 
be so paid. 

33.—District Allowance. 
(1) For the purposes of this clause the following 

terms shall have the following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies on 
the employee for their main support; 

who receives a district or location allowance of any kind 
less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as the 
husband or wife of the employee on a bonafide domestic 
basis, although not legally married to that person. 

(2) For the purpose of this clause, the boundaries of 
the districts shall be as described hereunder and as 
delineated on the plan at subclause (16) hereof: 
District: 

1. The area within a line commencing on the 
coast; thence east along latitude 28 to a point 
north of Tallering Peak, thence due south to 
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Tallering Peak: thence southeast to Mt Gibson 
and Burracoppin: thence to a point southeast 
at the junction of latitude 32 and longitude 
ll^; thence south along longitude 119 to 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of subclause 
(6) hereof, for the district in which the employee's 
headquarters is located. Provided that where the 
employee's headquarters is situated in a town or place 
specified in Column HI of subclause (6), the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause 
(3) hereof for the district, town, or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) 
hereof plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provision regulating the 
employment of the partial dependant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) hereof shall be as 
follows: 

Column 
I 

Column 
H 

Column 
III 

Column 
IV 

District Standard 
Rate 

Exceptions to 
Standard Rate 

Rate 

S per week Town or Place S per week 
6 40.40 Nil Nil 
5 33.00 Fitzroy Crossing 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 

44.50 

41.30 

36.40 
36.20 

4 16.60 Warburton Mission 
Carnarvon 

44.70 
15.70 

3 10.50 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

16.60 

Column Column Column Column 
1 £! ill iy 

District Standard Exceptions to Rate 
Rale Standard Rate 

S per week Town or Place S per week 
2 7.50 Kalgoorlie 2.50 

Boulder 
Ravensthorpe 9.90 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

I Nil Nil Nil 
Mote: In accordance with subclause (4) hereof 

employees with dependants shall be entitled to double 
the rate of district allowance shown. 

The allowances prescribed 'in this subclause shall 
operate from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(7) When an employee is on approved annual 
recreation leave, the employee shall for the period of 
such leave, be paid the district allowance to which the 
employee would ordinarily be entitled. 

(8) When an employee is on long service leave or 
other approved leave with pay (other than recreational 
leave), the employee shall only be paid district 
allowance for the period of such leave if the employee, 
dependants or partial dependants remain in the district 
in which the employee's headquarters is situated. 

(9) When an employee leaves his/her district on 
duty, payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless the employee's 
dependant/s or partial dependant/s remain in the 
district or as otherwise approved by SECWA. 

(10) Except as provided in subclause (9) hereof, a 
district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses or camping allowance. 

(11) Where an employee whose headquarters is 
located in a district in respect of which no allowance is 
prescribed in subclause (6) hereof, is required to travel 
or temporarily reside for any period in excess of one 
month in any district or districts in respect of which 
such allowance is so payable, the employee shall be 
paid for the whole of such period a district allowance at 
the appropriate rate pursuant to subclauses (3), (4) or (5) 
hereof, for the district in which the employee spends the 
greater period of time. 

(12) When an employee is provided with free board 
and lodging by SECWA the allowance shall be reduced 
to two-thirds of the allowance the employee would 
ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time 
basis shall be entitled to district allowance on a pro rata 
basis. The allowance shall be determined by calculating 
the hours worked by the employee as a proportion of the 
full-time hours prescribed by the award under which 
the employee is employed. That proportion of the 
appropriate district allowance shall be payable to the 
employee. 

(14) An employee who immediately prior to the 1st 
day of July 1988 was in receipt of a district allowance at a 
rate which was greater than the amount to which the 
employee is entitled under this clause shall have the 
difference reduced in accordance with the 
following- 

fa) As from the first pay period commencing on or 
after 1 July 1988 the difference shall be 
reduced by 33.33 per cent; and 

(b) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amountbeing paid pursuant to (a) 
above and that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 
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(c) As from the first pay period commencing on or 
after 1 July 1989 payment shall be in 
accordance with the employee's entitlement 
under this clause. 

(15) The rates expressed in subclause(6) hereof shall 
be adjusted every 12 months ending on 31 December in 

accordance with the official "Consumer Price Index" 
for Perth as published by the Australian Bureau of 
Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or 
after the 1st day of January each year. 

WESTERN AUSTRftUS 
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34.—Leave to Attend Union Business. 
(1)(a) SECWA shall grant paid leave during ordinary 

working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative of 

the employees, is required to attend 
negotiations and/or conferences between the 
union and SECWA; 

(iii) when prior agreement between the union and 
SECWA has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as union nominated representative of the 
employees is required to attend joint union/ 
SECWA consultative committees or working 
parties. 

(b) The granting of leave pursuant to subclause (a) 
hereof, shall only be approved: 

(i) where a written application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of SECWA is not being 
unduly affected and the convenience of 
SECWA impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) SECWA shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the union and 
SECWA which provide for unpaid leave for employees 
to conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of SECWA 

35.—Deduction of Union Subscriptions. 
(1) SECWA shall deduct the normal union 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where SECWA requires a 
standard procuration form, that form shall be used. 

(3) Where required by SECWA or the union, the 
union secretary or person acting in his/her stead, shall 
countersign all forms and forward them to SECWA. 

(4)(a) SECWA shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) hereof, or until the Authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form- 
authorises SECWA to deduct Union subscriptions in 
accordance with the rules of the union, the union shall 

notify SECWA in writing of the level of union 
subscription to be deducted. SECWA shall implement 
any change to union subscriptions no later than one 
month after being notified by the union except where 
the union nominates a later date. 

(5)(a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of SECWA. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the union direct. 

(6) SECWA shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) SECWA shall forward contributions deducted, 
together with supporting documentation, to the 
relevant union at such intervals as are agreed between 
SECWA and the Union. 

36.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) SECWA shall grant paid leave of absence to 
employees who are nominated by the union to 
attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the union and SECWA. 

(2) An employee shall be granted up to a maximum 
of 37.5 hours paid leave per calendar year for trade 
union training or similar courses or seminars as 
approved. However, leave of absence in excess of 37.5 
hours and up to 75 hours may be granted in any one 
calendar year, provided that the total leave being 
granted in that year and in the subsequent year does not 
exceed 75 hours. 

(3)(a) Leave of absence will be granted at the 
ordinary wage rate and shall not include shift 
allowances or overtime. 

(b) Where a public holiday or special day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) hereof, shift employees 
attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken 
to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) hereof, is subject to the operation of 
SECWA not being unduly affected and to the 
convenience of SECWA. 

(6)(a) Any application by an employee shall be 
submitted to SECWA at least four weeks before the 
commencement of the course, provided that SECWA 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the union indicating that the 
employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
Authority which is conducting the course. 

(7) A qualifying period of 12 months' service shall be 
served before an employee is eligible to attend courses 
or seminars of more than a half day duration. SECWA 
may, where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months" service with 
SECWA. 
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(8Xa) SECWA shall not be liable for any expenses 
associated with an employee's attendance at trade 
union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the course. 

37.—Time and Wages Records. 
The wages timesheets and cards in this award shall be 

open for inspection by the Secretary or Organiser of the 
relevant union upon reasonable notice. 

38.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 

(a) An employee who becomes pregnant shall, 
upon production to SECWA of a certificate 
from a duly qualified medical practitioner 
stating the presumed date of her confinement, 
be entitled to maternity leave provided that 
she has had not less than 12 months' 
continuous service with SECWA immediately 
preceding the date upon which she proceeds 
upon such leave. 

(b) For the purposes of this clause: 
(i) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
temporary work. 

(ii) Maternity leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 450 hours to 1 950 
hours and shall include a period of 225 hours' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of 225 hours' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to SECWA stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to SECWA of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
award as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof, if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: 
(a) Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected 
with the work assigned to the employee make 
it inadvisable for the employee to continue at 
her present work, the employee shall, if 
SECWA deems it practicable, be transferred to 
a safe job at the rate and on the conditions 
attaching to that job until the commencement 
of maternity leave. 

(b) If the transfer to a safe job is not practicable, 
the employee may, or SECWA may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses 
(7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 1 950 hours the period 
may be lengthened once only, save with the 
agreement of SECWA, by the employee giving 
not less than 14 days' notice in writing stating 
the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
SECWA, be shortened by the employee giving 
not less than 14 days' notice in writing stating 
the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by SECWA which shall not exceed four weeks 
from the date of notice in writing by the 
employee to SECWA that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then— 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 
qualified medical practitioner certifies 
as necessary before her return to 
work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 1 950 hours. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3) hereof, to the 
position she held immediately before such 
transfer. 

(e) Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
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entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 1 950 hours: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with Clause 9. — Contract of 
Service hereof. 

(b) SECWA shall not terminate the employment 
of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of SECWA in 
relation to termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
SECWA given not less than four weeks prior to 
the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) hereof, to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is 
capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before SECWA engages a replacement 
employee under this subclause, SECWA shall 
inform that person of the temporary nature of 
the employment and of the rights of the 
employee who is being replaced. 

(c) Before SECWA engages a person to replace an 
employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause. 
SECWA shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 
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(d) Provided that nothing in this subclause shall 
be construed as requiring SECWA to engage a 
replacement employee. 

(e) A replacement employee shall be employed as 
a temporary employee in accordance with 
Clause 9. — Contract of Service hereof. 

STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 

CONDITIONS AWARD 1988, No. .41 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

State Energy Commission of Western Australia. 
No. 876 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Mr S.D. Bibby on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988, No. 
A1 of 1989 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 1 January 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6. — Definitions: Delete subclause (6) 

Wage Group E — Gas Employees and insert in lieu: 
(6) Wage Group E — Gas Employees. 

(a) "Gas Distribution Operator" means an 
employee who is required to carry out 
broad aspects of work associated with the 
distribution of gas. 

(b) "Gas Fitter Class 1" means— 
(i) an employee in his/her fourth or 

subsequent year of continuous 
service as a gas fitter class 2 with 
SECWA; or 

(ii) any other gas fitter class 2, 
classified class 1 by SECWA, with 
training and experience 
equivalent to that in subparagraph 
(i) hereof, 

who has proved his/her competence to 
carry out all aspects of gas fitting work 
and has demonstrated a sound 
knowledge of the Gas Standards 
Regulations 1983 as amended. 

(c) "Gas Fitter Class 2" means an employee 
who has satisfactorily completed a 
training course and has demonstrated 
his/her competence to undertake routine 
gas fitting work. 
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(d) "Gas Fitting Work" means the 
installation, repair and maintenance of 
pipes (including flue pipes), fittings, 
appliances and other apparatus of a type 
used or intended to be used in supplying 
or consuming gas and the connection and 
disconnection of meters and such pipes, 
fittings, appliances and other apparatus 
to or from a supply of gas. 

2. Clause 30. — Wages: Delete subclause (1) and 
insert in lieu: 

(1) (a) Subject to the provisions of this 
subclause, an employee, other than an apprentice 
or a junior employee, employed in classifications 
specified in the following wage groups, shall be 
paid the wage rate per week prescribed in Column 
A, and in addition the special payment, assigned to 
his/her class of work, for 37.5 hours' work. 

(b) Provided that where an employee is 
employed in a classification specified in Wage 
Groups B, C and in classifications 2 and 3 of Group 
E is— 

(i) in his/her third year of service, the rate per 
week for 37.5 hours' work shall be that 
prescribed in Column B. 

(ii) in his/her fourth or subsequent year of 
service, the rate per week for 37.5 hours' 
work shall be that prescribed in Column 
C. 

(c) Provided further that where an employee is 
employed in classification 1 of Group E is— 

(i) in his/her third year of service, and has 
completed all the skills outlined in either 
modules 1 or 2 in the Skills Experience 
Achievement Programme as agreed to by 
SECWA and the Australasian Society of 
Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, the 
rate per week for 37.5 hours' work shall be 
that prescribed in Column B. 

(ii) in his/her fourth or subsequent year of 
service, and has completed— 

at least 12 months' service after 
receiving the increment prescribed 
in subparagraph (i) hereof, 
and 
all the skills in either modules 3 or 4 
in the Skills Experience Achieve- 
ment Programme as agreed to by 
SECWA and the Australasian 
Society of Engineers, Moulders and 
Foundry Workers Industrial Union 
of Workers, 

the rate per week for 37.5 hours' work 
shall be that prescribed in Column C. 

(d) Provided further that where an employee is 
employed in classification 1 of Group A and is in 
his/her third or subsequent year of service, the rate 
per week for 37.5 hours' work shall be that 
prescribed in Column B. 

4. Clause 30. — Wages: Delete subclause (4) — Junior 
Employees, paragraph (b) — Gas Employees and insert 
in lieu:— 

(b) Gas Employees. 
(i) Gas junior employees shall be paid the 

following percentages of the Column A 
rate of the gas distribution operator 
classification specified in Group E of 
this clause— 

% 
Under 16 years of age 35 
16-17 years of age 45 
17-18 years of age 55 
18-19 years of age 65 
19-20 years of age 78.5 
20-21 years of age 93 

(ii) Notwithstanding the provisions of 
subparagraph (i) hereof, a junior 
employee over the age of 20 who has 
completed 12 months' satisfactory 
service as a gas distribution operator 
shall be paid the adult rate for 37.5 
hours' work for the classification of gas 
distribution operator as prescribed in 
Group E of this clause. 
In no other circumstances will a junior 
employee be paid other than his/her 
classified junior employee rate. 

STATE RESEARCH STATIONS, AGRICULTURAL 
SCHOOLS AND COLLEGE WORKERS AWARD 

No. 23 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Hon Minister for Education. 

No. 827 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of July 1989. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
Applicant and Ms S. McGurk on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

3. Clause 30. — Wages: Delete Group E — Gas 
Employees and insert in lieu:— 

Group E — Gas Employees. 
(1) Gas Distribution Operator 294.20 303.10 307.40 50.20 
(2) Gas Fitter Class 1 339.40 352.10 370.40 63.80 
(3) Gas Fitter Class 2 325.20 334.10 338.20 48.30 
(4) Gas "Meter Tester 323.00 _ __ 46.00 
(5) Trainee Gas Fitter 309.20 — — 49.20 
Subclause (1) — Gas Distribution Operator to operate from 1 January 
1989. 

Schedule. 
Clause 21. — Overtime: Delete subclauses (1) and (2) 

and insert in lieu the following— 
(1) All time worked in excess Of eight hours on 

any day Monday to Friday shall be paid for at the 
rate of time and a half for the first two hours and 
double time thereafter. 



2494 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G 

(2) All time worked outside ordinary hours of Unions and the Adult Migrant Education Service 
duty on a Saturday before 12 noon shall be paid for or other approved Authority conducting the 
at the rate of time and a half for the first two hours training. 
and double time thereafter. All time worked (3) Subject to appropriate needs assessment 
outside ordinary hours after 12 noon on a Saturday participation in training will be on the basis of a 
or on a Sunday shall be paid for at the rate of minimum of 100 hours per employee per year, 
double time. The agreed desired proficiency level will take 

account of the vocational needs of an employee in 
  respect of communication, safety and welfare and 

productivity within his/her current position as well 
„ as those positions to which he/she may be 

TOOL AND MATERIAL STOREMEN considered for promotion or redeployment. It will 
(EDUCATION DEPARTMENT) also take account of issues in relation to training, 

AWARD No. 24 of 1974. retraining and multiskilling. award restructuring, 
WESTERN AUSTRALIAN industrial relations and safety provisions, and 

INDUSTRIAL RELATIONS COMMISSION. equal opportunity employment legislation. 
Industrial Relations Act 1979. 
Section 40.—Award Variation. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch 
and 

Hon Minister for Education. 
No. 110 of 1989. 

COMMISSIONER O.K. SALMON. 
10th day of July 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
Applicant and Ms J. Murray on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Tool and Material Storemen 
(Education Department) Award No. 24 of 1974 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of July 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert a new number 

and title as follows — 
28. Paid Leave for English Language 

Training. 
2. Clause 27—First Aid Allowance: After this clause 

insert a new clause as follows — 
28.—Paid Leave for English Language Training. 

(1) Leave during normal working hours without 
loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors at subclause (3) 
hereof shall be agreed between the employer, the 

TRANSPORT WORKERS' (GENERAL) 
AWARD No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch 

and 
Australian Glass Manufacturers and Others. 

No. 322 of 1989. 
COMMISSIONER C.B. PARKS. 

29th day of June 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Transport Workers' (General) Award 
No. 10 of 1961 as amended, be amemded in 
accordance with the attached Schedule and such 
amendment shall operate from the beginning of 
the first pay period commencing on or after the 
date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 7A.—Supplementary Payment: Delete this 

clause and insert in lieu — 
7A.—Supplementary Payment. 

(1) In addition to the rates of wages payable 
under Clause 7.—Wages of this award an adult 
employee shall be paid a supplementary payment 
of $9.30 per week. 

(2) The amount of $9.30 per week payable to an 
employee pursuant to the provisions of this 
clause- 

fa) shall be for all purposes of this award; 
(b) shall be reduced by the amount of any 

wages payment being made to that 
employee in addition to the rate of wages 
prescribed by Clause 7.—Wages of this 
award; 



(c) the rate of wages prescribed in Clause 7.— 
Wages of this award is not varied by this 
clause and shall not for the purposes of 
any other award, order, industrial 
agreement or any other agreement or 
arrangements be deemed to have been so 
varied. 

TRANSPORT WORKERS' (GENERAL) 
AWARD No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch 

and 
Australian Glass Manufacturers and Others. 

No. 770 of 1989. 

COMMISSIONER C.B. PARKS. 
29th day of June 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Transport Workers' (General) Award 
No. 10 of 1961 as amended, be further amended in 
accordance with the attached Schedule and such 
amendment shall operate from the beginning of 
the first pay period commencing on or after the 
date of this Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Overtime: Delete subclause (2) of this 

clause and insert in lieu thereof — 
(2) (a) A worker required for work on a day 

other than his ordinary working day or recalled to 
work after leaving his employer's business 
premises shall be paid for a minimum of three 
hours work at the appropriate rate. 

(b) Where a worker is required for a second or 
subsequent recall he shall be paid for a minimum 
of two hours at the appropriate rate. 

WATCHMAKERS AND JEWELLERS AWARD, 1970 
No. 10 of 1970 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Caris Bros Pty Limited and Others. 
No. 206 of 1989. 

Various Watchmaking and Jewellers 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.A. McGinty and with him Ms K. 
Digwood on behalf of the applicant and Mr J.N. Uphill 
on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Watchmakers and Jewellers Award. 
1970 No. 10 of 1970 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the 1st day of July 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 29. — Part-Time Workers, add the 
number and title 30. — Superannuation. 

2. Clause 30. — Superannuation: Immediately after 
Clause 29. — Part-Time Workers of this award, add the 
following new clause: 

30. — Superannuation. 
(1) Employer Contribtuions. 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme: or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid on 

a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
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from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the 
employee not have returned the 
completed form the employer shall 
be under no obligation to make 
superannuation payments on 
behalf of that employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 

allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following the Western Australian Industrial 
Relations Commission approval of the clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:      

Name:    

Address:      

Classification:   

Date:  ;  
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WOODCHIP INDUSTRY AWARD 
No. 21 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to Structural Efficiency Principle. 
The West Australian Timber Industry 

Industrial Union of Workers 
South-West Land Division 

and 
WA Chip and Pulp Company. 

No. 1183 of 1988. 
Various Woodchip Industry 

COMMISSIONER A.R. BEECH. 
18th day of May 1989. 

Order, 
HAVING heard Mr M.G. Loader on behalf of the 
applicant and Mr P.J. Cooke on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the Award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties, hereby order:— 

That: the Woodchip Industry Award No. 21 of 
1976- 

(1) be amended in accordance with the 
following schedule to provide for the inclusion of 
Clause 2A. — State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect on and from 28 
September 1988 in accordance with the rates 
specified in Column A of the following schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior to the date 
of this order by three per cent with effect on and 
from 28 September 1988 in accordance with the 
rates specified in the following schedule. 

(4) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this order by three 
per cent with effect on and from 28 September 1988 
in accordance with the rates specified in the 
following schedule. 

(5) be further varied by increasing the wage rates 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $ 10.00 per week 
with effect on and from 28 March 1989 in 
accordance with the rates specified in Column B of 
the following schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement add the number 
and title 2A.—State Wage Principles — September 
1988. 

2. Clause 2. — Arrangement: Immediately following 
this clause add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 17. — Meal Money: Delete this clause and 
insert in lieu thereof the following: 

17. — Meal Money. 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the 
employer or paid $4.38. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall unless he has notified the 
worker concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meal or pay the amount of 
$4.00. 

(3) No such payments need be made to workers 
living in the same locality as their place of 
employment who can reasonably return home for 
a meal. 

(4) If a worker in consequence of receiving such 
notice has provided himself with a meal or meals, 
and is not required to work overtime, or is required 
to work less overtime than notified, he shall be paid 
the amounts above prescribed in respect of the 
meals not then required. 

4. Clause 29. — Alowances: Delete subclause (5) of 
this clause and insert in lieu thereof the following: 

(5) Disability Alowance: Workers shall be paid 
an allowance in accordance with the following— 

(a) Workers employed in bush or logging 
operations (other than log track drivers) 
at a rate of $12.20 per week. 

(b) Workers employed in or in the immediate 
vicinity of a chip mill and log truck 
drivers shall be paid a rate of $8.00 per 
week. 

(c) The allowance shall be paid during 
overtime but shall not be subject to 
penalty additions. 

5. Schedule 1. — Rates of Pay: Delete this schedule 
and insert thereof in lieu the following: 

Schedule 1 — Rates of Pay. 
The minimum rates of .wages payable to 

employees covered by this award shall be as 
follows: 

Base Rate Base Rate Supple- 
Column A Column B mentary 

Payment 
28/9/88 28/3/89 

s s s 

326.10 336.10 15.50 
316.70 326.70 15.50 
303.30 313.30 15.50 
297.30 307.30 15.50 
289.40 299.40 15.50 
286.30 296.30 15.50 
282.40 292.40 15.50 
277.70 287.70 15.50 
270.90 280.90 15.50 
263.50 273.50 15.50 

1. Rate of Pay per week: 
Group A 
Group B 
Group C 
Group D 
Group E 
Group F 
Group G 
Group H 
Group 1 
Group J 
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Base Rate Base Rate 
Column A Column B 

Base Rate Base Rate Supple- 
Column A Column B mcntary 

Payment 
2mm 2K/.VH9 

2. Classifications. 

(1) Hookman on landing operating 
chain saw 

(2) Log Measurer 
(3) Mill or Yard Hand 
(4) Saw Doctor 
(5) Saw Filer or Sharpener: 

(a) Circular Saws 
(b) Band Saws 

(6) Watchman 
(7) Conveyor Operator — Woodchip 

Mill 
(8) Chipper on Feed Operator 
(9) Rail Truck Loader Attendant 
(10) Chip Screen Attendant 
(11) Chip Tester 
(12) De-Barker Operator 
(13) Log Washer 
(14) Mill Waste Chipper Attendant 
(15) Pulpwood Cutter and/or Splitter 
(16) Splitting Machine, Log Operator 
(17) Weighbridge Attendant 
(18) Twin Saw Operator 
(19) Grinder where principal duty is 

(34) Power Grader Operator: 
(a) under 50 net engine 

horsepower 
(b) between 50 and 100 net 

engine horsepower 
(c) over 100 net engine 

horsepower 
(35) Straddle Carrier Driver— 

grinding knives and cutters: 
(a) Tradesman 
(b) Other 

B 
F 

(20) (a) Carpenter and/or Joiners 
(b) Carpenters labourers 
(c) Carpenters Bush 

358.10 
296.% 
299.60 

368.10 
306% 
309.60 

15.50 
15.50 
15.50 

(21) Faller 340.10 350.10 15.50 
(22) Faller — trainee: 

(a) during first month 
(b) thereafter 

F 
D 

(23) Mill Cleaner J 
(24) Mil! Greaser 292.80 302.80 15.50 
(25) Millwright B 
(26) Swamper (logging with tractor) 282.80 292.80 
(27) Driver of logging tractor B 
(28) Crane or Fork Lift Assistant I 
(29) Chain Saw Operator (Bush): 

(a) other than faller F 
(b) engaged in salvage 

operation 340.10 350.10 
(30) Crawler Tractor Operators: 

(a) Up to and including Class 
3 without power operated 
attachments 312.40 322.40 
Up to Class 2 with pov/er 
operated attachments 

(b) Class 4 and 5 without 
power operated 
attachments 319.70 329.70 

(c) Above Class 5 without 
power operated 
attachments 323.80 333.80 

(d) Class 5 and 6 with power 
operated attachments 327.50 337.50 

Note: Crawler Tractors are classified in accordance with 
Standard D4 1964. 

"Classification of Crawler Tractor by weight" as follows: 
Class 1 — Shipping weight (lbs) up to 3 000. 

296.50 306.50 15.50 

299.80 309.80 15.50 

304.80 314.80 15.50 

(a) who operates within the 
confines of the employer's 
property 309.40 319.40 15.50 

(b) other 313.00 323% 15.50 
Driver of Motor Vehicles— 
(a) not exceeding 25 cwt 

capacity 299.70 309.70 15.50 
(b) exceeding 25 cwt but 

under three tons 302.60 312.60 15.50 
(c) exceeding three tons but 

under six tons 306.30 316.30 15.50 
(d) Exceeding six tons but 

under seven tons 307% 317.00 15.50 
(e) Exceeding seven tons but 

under eight tons 309% 319.00 15.50 
(0 Exceeding eight tons but 

under nine tons 309.30 319.30 15.50 
(g) Exceeding nine tons but 

under 10 tons 309% 319% 15.50 
(h) Exceeding 10 tons but 

under 11 tons 310.50 320.50 15.50 
(i) Exceeding 11 tons but 

under 12 tons 311.60 321.60 15.50 
0) Exceeding 12 tons but 

under 13 tons 312.50 322.50 15.50 
(k) Exceeding 13 tons but 

under 14 tons 313.40 323.40 15.50 
(1) Exceeding 14 tons but 

under 15 tons 314.30 324.30 15.50 
(m) Exceeding 15 tons but 

under 16 tons 315% 325% 15.50 
(n) Exceeding 16 tons but 

under 17 tons 315.30 325.30 15.50 
(o) Exceeding 17 tons but 

under 18 tons 316% 326% 15.50 
(P) Exceeding 18 tons but 

under 19 tons 316.80 326.80 15.50 
(q) Exceeding 19 tons but 

under 20 tons 317.70 327.70 15.50 
(r) Exceeding 20 tons but 

under 21 tons 318.70 328.70 15.50 
(s) Exceeding 21 tons but 

under 22 tons 319.50 329.50 15.50 
(t) Exceeding 22 tons but 

under 23 tons 319% 329% 15.50 
(u) Exceeding 23 tons and 320.30 330.30 15.50 

15.50 
Australian 

Driver of motor vehicle (not being a tractor) drawing a trailer, for a loaded 
single-axle trailer — SI. 18 per day extra, or for an empty single-axle trailer — 
$1.58 per day extra, or for any other empty trailer 90 cents per day extra. 

A worker who in the course of his employment drives a vehicle with self- 
loading equipment which requires the possession of a certificate of 
competency shall be paid an extra S8.34 per week. 

(37) Driver of Articulated Vehicles: 
Not exceeding nine ton capacity 313.90 323.90 15.50 
Nine tons and over but under 10 

2 — • Over 3 000 up to 6 0%. tons 314% 324% 15.50 
3 — • Over 6 0% up to 10 0%. 10 tons and over but under 11 
4 — ■ Over 10000 up to 15 0%. tons 

11 tons and over but under 12 
315.20 325.20 15.50 

5 — • Over 15 0% up to 25 (KM). tons 315.80 325.80 15.50 6- • Over 25 0% up to 40 000. 12 tons and over but under 13 
7- - Over 40 000 up to 60 000. tons 316.10 326.10 15.50 
8- • Over 60 0% up to 80 0%. 13 tons and over but under 14 
9- • Over 80 000. tons 317% 327% 15.50 

(31) Fork Lift Operator 14 tons and over but under 15 
(a) Up to 10 000 lbs lifting tons 318.40 328.40 15.50 

capacity 306.30 316.30 15.50 15 tons and over but under 16 
(b) Over 10 000 lbs lifting tons 318.80 328.80 15.50 

capacity to 20 000 lb 309% 319% 15.50 16 tons and over but under 17 
(c) Over 20 0% lbs lifting tons 319.60 329.60 15.50 

capacity 310.50 320.50 15.50 17 tons and over but under 18 
(32) Tow Motor Operator: 294.70 304.70 15.50 tons 320.20 330.20 15.50 
(33) Tractor using power operated 18 tons and over but under 19 

331.40 15.50 attachments: tons 321.40 
(a) 35 bhp and under 284.70 294.70 15.50 19 tons and over but under 20 
(b) over 35 bhp and under 70 tons 322.20 332.20 15.50 

bhp 291.20 301.20 15.50 20 tons and over but under 21 
(c) over 70 bhp and under 130 tons 322.60 332% 15.50 

bhp 295% 305% 15% 21 tons and over but under 22 
(d) over 130 bhp and under tons 323.30 333.30 15.50 

230 bhp 298.30 308.30 15.50 * 22 tons and over but under 23 
(c) over 230 bhp 299.50 309.50 15.50 tons 324.30 334.30 15.50 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Base Rale Base Rale 
Column A Column B 

28/9/88 28/3/89 

Base Rate Base Rale Supple- 
Column A Column B mentary 

Payment 
28/9/88 28/3/89 

23 tons and over but under 24 
tons 
24 tons and over but under 25 
tons 
25 tons and over but under 26 
tons 
26 tons and over but under 27 
tons 
27 tons and over but under 28 
tons 
28 tons and over but under 29 
tons 
29 tons and over but under 30 
tons 
30 tons and over but under 31 
tons 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
42 tons and over but under 43 
tons 
43 tons and over but under 44 
tons 
44 tons and over but under 45 
tons 
45 tons and over but under 46 
tons 
46 tons and over but under 47 
tons 
47 tons and over but under 48 
tons 
48 tons and over but under 49 
tons 
49 tons and over but under 50 
tons 
50 tons and over but under 51 
tons 
51 tons and over but under 52 
tons 
52 tons and over but under 53 
tons 
53 tons and over but under 54 
tons 
54 tons and over but under 55 
tons 
55 tons and over 

(38) Driver of Double Articulated 

s 5 S S S S 
42 tons and over but under 43 

325.20 335.20 15.50 tons 
43 tons and over but under 44 

343.40 353.40 15.50 

325.80 335.80 15.50 tons 
44 tons and over but under 45 

344.20 354.20 15.50 

326.20 336.20 15.50 tons 344.70 354.70 15.50 
45 tons and over but under 46 

326.90 336.90 35.50 tons 
46 tons and over but under 47 

345.50 355.50 15.50 

328.00 338,00 15.50 tons 346.30 356.30 15.50 
47 tons and over but under 48 

328.60 338.60 15.50 tons 
48 tons and over but under 49 

346.90 356.90 15.50 

329.30 339.30 15.50 tons 
49 tons and over but under 50 

347.60 357.60 15.50 

330.00 340.00 15.50 tons 
50 tons and over but under 51 

348.60 358.60 15.50 

331.00 341.00 15.50 tons 
and under 52 

349.30 359.30 15.50 
51 tons 
tons 

over but 
349.80 359.80 15.50 331.95 341.95 15.50 52 tons 

tons 
and over but under 53 

350.60 360.60 15.50 
332.30 342.30 15.50 53 tons 

tons 
and over but under 54 

351.40 361.40 . 15.50 
333.00 343.00 15.50 54 tons 

tons 
and over but under 55 

352.20 362.20 15.50 
334.00 55 tons and over but under 56 344.00 15.50 tons 

56 tons and over but under 57 
352.90 362.90 15.50 

335.10 345,10 15.50 tons 
57 tons and over but under 58 

353.60 363.60 15.50 

335.80 345.80 15.50 tons 
59 

353.90 363.90 15.50 
58 tons and over but under 

336.40 tons 354.85 
356.00 

364.85 15.50 346.40 15.50 59 tons 
tons 

and over but under 60 
366.00 15.50 

337.00 347.00 15.50 60 tons 
tons 

and over but under 61 
356.70 366.70 15.50 

338.50 348.50 15.50 61 tons and over but under 62 
15.50 tons 357.10 367.10 

339.10 349.10 15.50 62 tons 
tons 
63 tons 

and 
and 

over 
over 

but 
but 

under 
under 

63 
64 

358.00 358.00 15.50 
340.00 350.00 15.50 tons 

64 tons and over but under 65 
358.60 368.60 15.50 

341.10 351.10 15.50 tons 
65 tons and over but under 66 

359.20 369.20 15.50 

341.80 351.80 15.50 tons 
and but under 67 

359.80 369.80 15.50 
66 tons 
tons 

over 
361.10 371.10 15.50 342.50 352.50 15.50 67 tons and over but under 68 

tons 361.50 371.50 15.50 
343.90 353.90 15.50 68 tons 

tons 
and over but under 69 

362.00 372.00 15.50 
344.40 354.40 15.50 69 tons 

tons 
and over but under 70 

362.80 372.80 15.50 
345.20 70 tons and over but under 71 355.20 15.50 tons 

71 tons and over but under 72 
363.80 373.80 15.50 

345.90 355.90 15.50 tons 
72 tons and over but under 73 

364.50 374.50 15.50 

346.90 356.90 15.50 tons 
74 

364.90 374.90 15.50 
73 tons and over but under 

347.70 357.70 15.50 tons 365.80 
366.80 

375.80 15.50 
74 tons 
tons 

and over but under 75 
376.80 15.50 

348.60 358.60 15.50 75 tons and over 367.40 377.40 15.50 

349.40 359.40 

350.30 360.30 
351.10 361.10 

Vehicle or Road-Train 
Not exceeding 31 ton capacity 
31 tons and over but under 32 

334.80 344.80 15.50 
tons 
32 tons and over but under 33 

335.20 345.20 15.50 
tons 
33 tons and over but under 34 

335.90 345.90 15.50 
tons 
34 tons and over but under 35 

336.50 346.50 15.50 
tons 
35 tons and over but under 36 

337.30 347.30 15.50 
tons 
36 tons and over but under 37 

338.30 348.30 15.50 
tons 
37 tons and over but under 38 

338.70 348.70 15.50 
tons 
38 tons and over but under 39 

339.30 349.30 15.50 
tons 
39 tons and over but under 40 

339.70 349.70 15.50 
tons 
40 tons and over but under 41 

341.10 351.10 15.50 
tons 
41 tons and over but under 42 

342.00 352.00 15.50 
tons 342.50 352.50 15.50 

3. Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 

4. Apprentices 

First year 
Second year 
Third year 
Fourth year 

Base Rate Base Rate Special Saw doctor 
Column A Column B Payment and 

28/9/88 28/3/89 Millwright 
S S S S 

158.40 163.35 11.20 7.70 
190.00 196.00 13.30 9.30 
237.50 245.00 16.85 11.60 
285.00 294.00 20.25 13.90 

5. Leading Hands: 
(a) Any worker placed by the employer in 

charge of not less than three and not more 
than 10 other workers shall be paid $ 13.20 
per week extra. 

(b) Any worker placed by the employer in 
charge of more than 10 and not more than 
20 other workers shall be paid $19.90 per 
week extra. 

(c) Any worker placed by the employer in 
charge of more than 20 other workers 
shall be paid $25.75 per week extra. 
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6. Special Payment: 
(a) Subject as hereinafter provided this clause 

applies to workers employed in the 
classification of millwright and sawdoctor 
and to apprentices to millwrighting or saw 
doctoring. 

(b) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 
(i) A worker, other than an apprentice, 

employed in a classification mentioned 
in paragraph (a) hereof shall be paid 
$22.45 per week, and; 

(b) An apprentice shall be paid per week a 
percentage of $22.45 being the percentage 
which appears against his year of 
apprenticeship in Clause 4 of this 
schedule. 
In each case for all purposes of this 
award: Provided that the amountpayable 
to any worker pursuant to the foregoing 
provisions of this clause shall be reduced 
by the amount of any payment being 
made to that worker in addition to the 
said rates, otherwise than pursuant to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other 
agreement or arrangement. 

(c) The rate prescribed in this award for any 
classification mentioned in paragraph (b) 
hereof is not amended by this clause and shall 
not, for the purpose of any other award, order, 
industrial agreement and or other agreement 
or arrangement be deemed to have been so 
amended. 

7. Supplementary Payments: 
(a) The supplementary payments as prescribed in 

this schedule are in substitution for any over 
award payments as defined hereunder. Any 
such over award payment shall be reduced by 
the amount of supplementary payment 
prescribed for the classification concerned. 

(b) "Over Award Payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service pay" 
or any term whatsoever) which an employee 
would receive in excess of the "Base Rate" for 
the classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and 
travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by this award. 

(c) Subject to Clause 8 of this schedule, the Award 
Rates prescribed in Clauses 1,2,3 and 4 of this 
schedule and which includes the 
supplementary payment shall be paid for all 
purposes of the award. 

8. Calculation of Wage Rates — State Wage Case 
Decision: In circumstances where award wages are to 
be increased as a result of State Wage Case Decisions, 
unless otherwise specified in such decisions the amount 
of the increase shall be calculated and applied to the 
Wages Clause as follows: 

(a) Where the State Wage Case Decision provides 
that award wages be increased by a flat 
amount, that amount shall be applied to the 
Base Rate only. 

(b) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the 
Base Rate and the Supplementary Payment. 
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Such percentage increase shall also apply to 
the Leading Hand Allowances, the Special 
Payment and the Disability Allowances. 

(c) In the instances outlined in paragraphs (a) 
and (b) hereof the new Award Rate shall be 
calculated by adding the Base Rate and the 
Supplementary Payment. 

(d) Where the State Wage Case Decision provides 
for a plateau formula (that is, a combination of 
a percentage increase and a flat money 
amount), the plateau level shall be determined 
by reference to the Base Rates and the Award 
Rate and the Supplementary Payment shall be 
calculated by subtracting the Base Rate from 
the Award Rate. 

SUPERANNUATION — 
Wage Fixing Principles — 

Orders — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Bunnings Ltd. 

No. 1451 of 1987. 
ENGINE DRIVERS (SAWMILLS) 

AWARD No. 23 of 1952. 
COMMISSIONER A.R. BEECH. 

26th day of July 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant, 
and Mr B. Williams on behalf of the respondent and by 
consent I, Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
provisions of the Industrial Relations Act 1979 do 
hereby order: 

1. That this Order shall apply to the Bunning Ltd 
Occupational Superannuation Order No. 
C472 of 1987: 

2. That subclause (1) of Clause 4.—Definitions 
of the said Order shall read as follows: 

"Relevant awards" means the Timber 
Workers' Award No. 36 of 1950, the 
Timberyard Workers' Award No. 11 of 1951, 
the Furniture Trades Industry Award No. 
A6 of 1984, the Metal Trades (General) 
Award No. 13 of 1965, the Building Trades 
Award No. 31 of 1966, the Engine Drivers 
(Sawmills) Award No. 23 of 1952 or any 
award or awards issued which replace such 
award or awards. 

3. The provisions of this Order shall operate 
from the beginning of the first pay period 
commencing on or after 1 January 1988. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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NOTICES — 
Award/Agreement — Matters— 

Application No. AG 11 of 1989. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT 
NOTICE is given that an application has been made to 
the Commission by Chep Australia under the 
Industrial Relations Act 1979 for registration of an 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1. — Area. 
This Agreement shall operate over the area 

comprised within a radius of 14 miles (22.53 kilometres) 
from the GPO Perth. 

2. — Scope. 
This Agreement applies to all employees of Chep 

Australia to whom the provisions of the Case and 
Boxmakers' Award 1952 apply. 

3. — Object. 
This Agreement alters the shiftwork provisions 

applying to employees of Chep Australia to whom the 
provisions of the Case and Boxmakers' Award 1952 
applies. 

A copy of the agreement may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

17th day of July 1989. 

Application No. A14 of 1989. 

APPLICATION FOR AN AWARD ENTITLED 
"BUILDING AND ENGINE DRIVERS 

(GOVERNMENT HOSPITALS) AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by The Construction, Mining and 
Energy Workers Union of Australia, Western 
Australian Branch under the Industrial Relations Act 
1979 for the above award. 

This award replaces the Building Trades 
(Government) Award No. 31A of 1966 and the Engine 
Drivers (Government) Award No. A5 of 1983 insofar as 
those awards apply to the parties to this award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3. — Area and Scope. 
(1) This award: 

(a) relates to the delivery of engineering 
services to Government Hospitals as 
carried out by the respondent to this 
award; 

(b) applies to employees employed by the 
respondent in any callings mentioned in 
this award; and 

(c) shall operate throughout the State of 
Western Australia. 

(2) For the purposes of this award engineering 
services to Government Hospitals includes the 
construction, maintenance, repair and/or 

renovation to any building, fixture, fitting, and/or 
equipment therein and the operation and control 
of the hospitals' various energy systems, and any 
work incidental thereto. 

31. — Wages. 
(1) ... 
(2)(a) Building Tradesmen. 
(b) Special Class Tradesmen. 
(c) Plumbers holding registration in accordance 

with relevant Act. 
(d) Builders' Labourers. 
(e) Engine Drivers: 

(i) Boiler Attendant/Fireman. 
(ii) Plant Attendant. 
(iii) Greaser. 

The other named parties to this award are: 
(1) Hon Minister for Health. 
(2) The Australian Builders Labourers' 

Federated Union of Workers — Western 
Australian Branch. 

(3) The Operative Painters and Decorators 
Union of Australia. West Australian Branch, 
Union of Workers. 

(4) The Plumbers and Gasfitters Employees 
Union of Australia, West Australian Branch. 
Industrial Union of Workers. 

(5) The Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch. 

(6) Building Trades Association of Unions of 
Western Australia (Association of Workers). 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street. Perth. 

J. CARRIGG. 
Registrar. 

Application No. AG 14 of 1989. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CATERING WORKERS (COMO INVESTMENTS 
PTY LTD FAST FOOD OPERATIONS. CATERING 

AND RESTAURANT OPERATIONS) 
AGREEMENT 1989" 

NOTICE is given that an application has been made to 
the Commission by Como Investments Pty Ltd under 
the Industrial Relations Act 1979 for registration of the 
above Agreement. 

Those parts of the Agreement which relate to area of 
operation or scope are those set out in the Catering 
Workers (Fast Food Operations, Catering and 
Restaurant) Agreement No. 23 of 1979 reported at 59 
WAIG 1707. 

A copy of the agreement may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG. 
Registrar. 

13th day of July 1989. 
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Application No. AG 15 of 1989. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "CLERKS 
(WEST AUSTRALIAN) SPECIAL CASUAL 

EMPLOYEES AGREEMENT- 
NOTICE is given that an application has been made to 
the Commission by the Federated Clerks Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

3. — Scope. 
This Agreement shall apply to the categories of 

employees mentioned hereunder: 
Classified Booking Clerks. 
Tele-Ad Sales Advisors. 
Classified Re-Keyboarding. 
Classified Complaints 
Canvassers. 

And any other category of employees or individual 
employee as agreed between the parties. 

The parties agree that where it is possible for full-time 
staff to perform a particular job casual or part-time staff 
will not be employed. 

The employer party to this agreement is: 
West Australian Newspapers Limited. 

A copy of the agreement may be inspected at my 
office at 815 Hay Street, Perth. 

(2) For the purposes of this award engineering 
services to Government Hospitals includes the 
construction, maintenance, repair and/or 
renovation to any building, fixture, fitting, and/or 
equipment therein and the operation and control 
of the hospitals' various energy systems, and any 
work incidental thereto. 

31. — Wages. 
(1) ... 
(2)(a) Electronics Tradesman and Instrument and 

Control Tradesman. 
(b)' Special Class Tradesman and Instrument 

Tradesman — complex systems. 
(c) Engineering Tradesman. 
(d) Tool Storeman. 
(e) Tradesman's Assistant. 
The other named parties to this award are: 

(1) Hon Minister for Health. 
(2) Amalgamated Metal Workers and 

Shipwrights Union of Western Australia. 
(3) Australasian Society of Engineers. Moulders 

and Foundry Workers Industrial Union of 
Workers, Western Australian Branch. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street. Perth. 

J. CARRIGG, 
Registrar. 

J. CARRIGG. 
Registrar. 

26th day of July 1989. 

Application No. A15 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"ENGINEERING TRADES (GOVERNMENT 

HOSPITALS) AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth under the Industrial Relations Act 1979 for the 
above award. 

This award replaces the Engineering Trades 
(Government) Award Nos. 29,30 and 31 of 1961 andNo. 
3 of 1962; the Sheetmetal Workers (Government) Award 
No. 31 of 1973 and the Fitters (Continuous Process 
Workers) Hospitals Award No. 2of 1971 insofar as those 
awards apply to the parties to this award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3. — Area and Scope. 
(1) This award: 

(a) relates to the delivery of engineering 
services to Government Hospitals as 
carried out by the respondent to this 
award; 

(b) applies to employees employed by the 
respondent in any callings mentioned in 
this award; and 

(c) shall operate throughout the State of 
Western Australia. 

Application No. A16 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"FREMANTLF. PORT AUTHORITY 
SUPERANNUATION AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Seamen's Union of Australia, 
West Australian Branch, under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to the Fremantle Port 

Authority, being an employer respondent to the 
awards as set out in Schedule A and all such 
workers covered by such awards who are members 
of the State Superannuation Scheme established 
under the Superannuation and Family Benefits 
Act 1938-1979 and/or members of the Provident 
Account under section 83B of that Act. 

Schedule A. 
Ship Painters and Dockers Award No. 29 of 

1960. 
Mooring Staff Award No. 29 of 1959. 
Deckhands and Deckboys (FPA) Award No. 21 

of 1971. 

Acopy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 

17th day of July 1989. 
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Application No. PSA A3 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"GOVERNMENT OFFICERS SALARIES 
ALLOWANCES AND CONDITIONS 

AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Agriculture Protection Board of 
Western Australia and Others under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Agriculture Protection 
Board Administrative, Clerical. General and 
Professional Officers Allowances and Conditions 
Agreement No. 5 of 1981 and 52 other awards and 
agreements or parts thereof. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area of Operation. 
This Award shall apply throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government 

officers eligible for membership of the Civil 
Service Association of Western Australia 
Incorporated, employed by the Public Authorities 
listed in Schedule A except for those officers 
specified in Schedule B, or officers whose salaries 
or salary ranges, conditions or allowances are 
determined or recommended pursuant to the 
Salaries and Allowances Act 1975 or any other Act 
or are determined or to be determined by the 
Governor pursuant to the provisions of any Act of 
Parliament. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG. 
Registrar. 

7th day of August 1989. 

Application No. A17 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"NGAL-A MOTHERCRAFT HOME AND 
TRAINING CENTRE SUPERANNUATION 

AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by Ngal-A Mothercraft Home and 
Training Centre under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope — Parties Bound. 
(1) This award shall apply to the Unions as 

listed in the Schedule of Respondents and to all 
full-time, permanent part-time and casual 
employees of Ngal-A Mothercraft Home and 
Training Centre employed under the following 
awards: 

(2) Nurses (Mothercraft Home and Training 
Centre) Award No. 15 of 1965. 

(3) Child Care Centres (Pre-School 
Teachers) Award No. A3 of 1983. 

(4) Child Care Centres (Aides) Award A2 of 
1982. 

(5) Hospital Salaried Officers' Award No. 39 
of 1968. 

(6) Child Care Centres (Child Care Workers) 
Award No. A4 of 1983. 

or any award or order made in succession 
thereto. 

(2) Notwithstanding any provisions to the 
contrary contained in the awards named in 
subclause (1) herein, the provisions of this order 
shall prevail and be binding upon the parties. 

Schedule of Respondents. 
The Federated Miscellaneous Workers Union of 

Australia, Hospital Service and Miscellaneous, 
WA Branch. 

The Australian Nursing Federation Industrial 
Union of Workers, Perth. 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers). 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street. Perth. 

Registrar. 

8th day of August 1989. 

Application No. PSA A2 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS MEDICAL PRACTITIONERS 

SUPERANNUATION AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Branch of 
the Australian Medical Association under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to all medical 

practitioners employed in any public hospital that 
is conducted or managed by a Board constituted 
under the Hospitals Act 1927 as amended, and the 
employers respondent to the Western .Australian 
State Public Hospitals Medical Practitioners 
Award 1987 and the Western Australian 
Metropolitan Teaching Hospital — Salaries and 
Conditions of Service Award 1986 (Medical 
Officers). 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street. Perth. 

Registrar. 

7th day of August 1989. 

(1) Hospital Workers (Ngal-A) Award No. 
6A of 1958. 
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UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENT — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Jeffrey Wayne Bastow 
and 

M. Simonson Australia. 
No. 361 of 1989. 

Storeperson Fabric Wholesaler 
CHIEF COMMISSIONER W.S. COLEMAN. 

19th day of June 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: On 31 Januaiy 1989, the 
applicant was dismissed from his position as a 
storeman with the respondent Company, a wholesaler 
of fabric and soft furnishings. He seeks re-employment 
pursuant to section 29(b)(i) of the Act. 

The contract of employment was terminated in 
circumstances which I find amount to summary 
dismissal. The applicant commenced annual leave on 
23 December 1988 to coincide with the business' 
Christmas shut-down. He was due to return on 26 
January 1989 but did not present for work until some 15 
minutes after the normal commencement time on 
Tuesday, 31 January 1989. The previous day was a 
public holiday. The applicant's services were 
terminated by the Branch Accountant without notice or 
payment in lieu of notice at that time. Subsequently, the 
respondent Company was prepared to accept liability 
to pay one week's wage in lieu of notice. 

In the case of summary dismissal it is incumbent 
upon an employer to show that the conduct complained 
of or the circumstances that gave rise to the termination 
of employment occurred. While there is the 
requirement for the employer to show that on the 
balance of probabilities the action taken in terminating 
the contract of employment was justified i.e. that there 
exists some fact or facts either arising out of the 
employee's behaviour, performance or circumstances 
of employment which are inconsistent with the 
fundamental elements of the contract of employment, 
the onus of showing that the dismissal from 
employment was unfair rests with the applicant. 
Dismissal may be justified on grounds other than those 
which precipitated the termination of employment if 
they were not known to the employer until after the 
dismissal was effected. 

The Commission's jurisdiction in enquiring into 
whether the employer's legal right to dismiss an 
employee has been exercised in a manner which is 
harsh or oppressive so as to amount to an abuse of that 
right is not a licence to take over the employer's role in 
running the enterprise with respect of selection and 
retention of employees (64 WAIG 1484 at 1486). 

On 4 January 1989 the respondent received 
notification from the Department of Social Security of a 
gamishee order against the applicant. It is the 
respondent's view that employees subject to such orders 
become unreliable and often abandon their 
employment. Advice was received by the respondent on 
26 January 1989 on the applicant's behalf that he was ill 
and would not be able to attend work that day. There is 
some dispute as to whether or not an indication was 
given to the respondent that the applicant was likely to 
return to work the next day or within several days. 
Importantly, from the respondent's point of view, it 

claims that in the telephone conversation with the 
person calling on the applicant's behalf on 26 January 
1989 a request was made for the applicant to contact the 
Branch Accountant urgently. It is stated that the reason 
for this request, which was not disclosed to the caller, 
was for the respondent to discuss the gamishee order 
with the applicant. Even on the respondent's assertion 
that there was a request, the failure on the applicant's 
part to contact the respondent and his failure to attend 
for work on Thursday, 26 January 1989 and Friday, 27 
January 1989 did not result in the Company 
considering that employment had been abandoned 
although the Branch Accountant believed that he 
would be looking for another storeman. No final 
decision had been made to terminate the applicant's 
employment by the close of business on Friday 
afternoon. 

The applicant attended for work 15 minutes late on 
Tuesday, 31 January 1989. At that time he was directed to 
report to the Branch Accountant. There was a brief 
exchange between the two with the applicant being 
informed that his services were being terminated 
because of the gamishee order received from the 
Department of Social Security. It was stated that it was 
against Company policy to have employees involved in 
such matters. There is a degree of difference between the 
parties as to the extent to which the gamishee order was 
discussed. However, the summary dismissal was 
effected without acrimony. The applicant and the 
Branch Accountant shook hands. It was indicated to 
the applicant that there was a prospect of re- 
employment if the matter could be sorted out with the 
Department of Social Security. At that time the 
applicant submitted workers' compensation forms 
completed by a medical practitioner and dated 26 
January 1989. The claim arose from an injury sustained 
in a motor vehicle accident that took place on 23 
December 1988 when the applicant was returning home 
from the respondent's Christmas party. 

The respondent's initial position in terminating the 
applicant's employment appears to have been based on 
a policy that anybody subject to a gamishee order 
cannot continue in its employment. This, together with 
the applicant's failure to respond to the request to 
contact the Branch Accountant, the absence of a 
satisfactory explanation as to the circumstances which 
led to the gamishee order and uncertainty associated 
with the applicant's return to work after the period of 
leave, combined to cause the respondent to consider the 
applicant to be an unreliable employee. Information 
which came to hand subsequent to the dismissal on the 
workers' compensation claim and the applicant's 
criminal record, confirmed the respondent's view that 
the applicant was untrustworthy. This belief is 
represented as an insurmountable obstacle to the 
employment relationship being re-established. 

As has already been stated, not only does the 
applicant deny receipt of any request of him to contact 
the Branch Accountant urgently on 26 January 1989 but 
a witness, the person who made the call to the 
respondent on that day, claims that no such request was 
made when the telephone advice was given to the 
respondent that the applicant was indisposed. 
Furthermore, evidence was given by that witness that a 
telephone message was made to the Branch Accountant 
on 31 January 1989 to the effect that the applicant would 
be late for work that morning. 

It is the applicant's belief that the garnishee order was 
incorrectly served upon him and the matter is the 
subject of an appeal. There was no explanation which 
he could have given to the respondent at the time of the 
dismissal which would have resolved the issue as the 
applicant was not in the possession of the details as to 
the basis of the garnishee order. It was his 
understanding that if he could sort the matter out with 
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the Department of Social Security he would get his job 
back. He denies any wrong doing with respect to the 
claim for workers' compensation arising from a motor 
vehicle accident on 23 December 1988. That claim was 
subsequently rejected by the respondent's insurer but 
the fact of his medical condition arising from the 
accident was certified by the doctor who completed the 
forms. 

It is submitted that the applicant's failure to disclose 
his criminal record when he was interviewed for a 
position with the respondent's company is not a 
sufficient reason to justify the dismissal. The offences 
occurred six years and 14 years ago and it is argued that 
nothing was presented to give rise to the suspicion that 
bears upon the fitness and capacity of the applicant in 
the discharge of his duties with the respondent. 

I am satisfied that the applicant did not receive an 
urgent request to contact the respondent on 26 January 
1989 and that advice that he would be late for work on 
Tuesday, 31 January 1989 was conveyed to the 
respondent that morning. 

Either, there was an unreasonable assumption made 
by the respondent on the state of the applicant's 
knowledge about the date of service and details of the 
gamishee order or that the Department of Social 
Security had forwarded information to it which the 
applicant disputes. Whichever the case. I find it 
untenable, that as a matter of policy, an employee the 
subject to a garnishee order shall have his employment 
terminated. Although. I can understand that the 
respondent's attitude to the applicant's employment 
may have been conditioned by its experience where 
other employees have been the subject of gamishee 
orders, I cannot accept that it was reasonable for it to 
exercise its legal right to terminate the applicant's 
employment on that pretext. The urgency and moment 
with which the respondent professed its concern about 
the need to deal with the garnishee order, advice of 
which was received on 4 January 1989, is not borne out 
by the facts. No initiative was taken to contact the 
applicant and a subsequent payment of wages was 
made without deduction. Indeed, it appears that there 
was close communication between the respondent and 
the Department of Social Security on the status of the 
order. 

It is the cumulative effect of the existence of the 
gamishee order, the employee's absence on 26 and 27 
January 1989 and his late attendance which provided 
the initial rationale for the termination of employment. 
Whether considered individually or collectively these 
matters do not justify dismissal. I consider that the 
applicant's tendering a workers' compensation form 
after his dismissal and the subsequent certification by 
the medical practitioner as to his fitness to perform 
duties does not change this. As far as the applicant's 
criminal history is concerned the respondent's witness 
stated that this was not a major factor in deciding that 
the applicant was untmstworthy. Indeed, employment 
with the respondent would not be ruled out because of a 
criminal record. 

In all of the circumstances of the case. I consider that 
the decision to summarily dismiss the applicant from 
his employment with the respondent was harsh and 
oppressive. 

The remaining issue is the remedy. 
The respondent maintains that the fundamental 

ingredient of trust is lacking between it and the 
applicant. The basis on which this attitude is held goes 
to many of those matters which were used as the pretext 
of terminating the contract of employment. They do not 
stand up to scrutiny. I was able to consider the state of 
the personal relationship between the applicant and the 
respondent's representative. On 31 January 1989 they 
parted on good terms and nothing I saw or heard in the 

course of the hearing persuades me that having regard 
to equity, good conscience and the substantial merits of 
the case I should refuse the relief sought. I take the view 
expressed by Counsel for the applicant that the 
adversarial proceedings necessarily polarise the views 
of the parties towards each other. However, at the end of 
the day, a less confrontationalistic attitude should 
prevail. I believe that this will be the case in these 
circumstances. The applicant must accept that in his 
continuing employment with the respondent he may 
not be placed in the same position as he previously 
occupied and may be subject to additional control and 
supervision. The appeal is upheld. 

Minutes of the Proposed Order will issue in the 
following terms. Having regard to the terms of the 
Order, a Speaking to the Minutes will be held at a time 
convenient to the parties and to the Commission. 

Appearances: Mr J.G. Dearn (of Counsel) on behalf 
of the applicant. 

Mrs P.E. Bentley on behalf of the respondent. 

WESTERN AUST RALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal. 

Jeffrey Wayne Bastow 
and 

M. Simonson Australia. 
No. 361 of 1989. 

Storeperson Fabric Wholesaler 
CHIEF COMMISSIONER W.S. COLEMAN. 

28th day of June 1989. 

Order. 
HAVING heard Mr J.G. Dearn (of Counsel) on behalf 
of the applicant and Mrs P.E. Bentley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
do hereby — 

(1) Declares that Jeffrey Wayne Bastow was 
unfairly dismissed from employment with M. 
Simonson Australia on the 31 st day of January 
1989. 

(2) Orders that the respondent re-employ Mr 
Jeffrey Wayne Bastow with effect no later than 
Monday, the 3rd day of July 1989 without loss 
of entitlements from the time of the applicant's 
dismissal to his re-employment, with the 
payment of $2 659 being payment for loss of 
wages from the time of dismissal to re- 
employment. 

Provided that there shall be no entitlement 
for the period during which the applicant was 
unfit for work and for which there was no leave 
enitlement. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Charles Chambers 

and 
Forsayth NL. 

No. 731 of 1989. 
COMMISSIONER I.F. GREGOR. 

6th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 19 May 1989 Robert 
Charles Chambers (Applicant) made application for 
an order pursuant to section 29 of the Industrial 
Relations Act 1979 for reinstatement following what he 
alleges to be the Respondent's unfair dismissal of him 
on 24 April 1989. 

The facts of the matter insofar as they are relevant to 
the ajudication I am required to make are that the 
Applicant commenced duty with Forsayth NL 
(Respondent) on 24 January 1987 as a Treatment Plant 
Operator. Apparently his service was satisfactory and 
he says that he progressed to the stage where he was 
recognised as a Senior Operator. The significant events 
of the contract of service insofar as they relate to this 
matter are that the Applicant was late for work on two 
occasions. According to him, the first occasion was in 
January 1989 when he was 10 minutes late. He says that 
he explained the reasons for the delay to the Plant 
Foreman, Mr Brian Grace who accepted those reasons 
using words to the effect of "that's alright, yes that's 
okay". He was subsequently late on 24 April 1989 and 
his services were terminated immediately. He said on 
that occasion he had missed the bus from the camp but 
had organised a lift. After arrival he was walking over to 
the plant to commence work when he was approached 
by Mr Grace who terminated his employment without 
any discussion whatsoever. He was told to leave the 
lease immediately and he did so at midday on the same 
day. During the period between the time Mr Grace 
terminated his employment and the time he left the 
lease no contact was made with him by any person from 
senior management. He believed that the termination 
was unjustified as he had worked willingly above the 
normal hours of work on the project, which is 12 hours a 
day. He had given his own time informing the next shift 
of any problems. He had worked back whenever asked 
and had minimal sick days. 

In a reply Mr McKenzie, who appeared on behalf of 
the Respondent, said that the Company had decided in 
January 1989 to issue a policy notice to its workers that if 
a worker was late for work he would, after the third 
occasion, be dismissed. This policy was promulgated to 
the workforce and in particular to the Applicant 
personally by Mr Brian Grace because the Applicant 
had not been present when the policy was announced. 
The Respondent agrees that the Applicant was late 
during January but by the evidence of Mr Grace 
disagrees that the explanation the Applicant says he 
gave was accepted. It is said by the Respondent that 
there was a further absence on 29 March. That absence 
was for a period of 45 minutes. At that time Mr Grace 
says he clearly said to the Applicant that this was his 
second warning and if there was to be a third incident he 
would be dismissed. The Applicant was late again on 24 
April and he was dismissed. He was not asked for any 
explanation. Mr Grace believed that no explanation 
was necessary. The policy was clearly known to the 
Applicant and he breached it therefore his services were 
terminated. Mr Grace had no discussions with the 
Applicant. He merely told him that "you arc 
finished". 

Mr Grace says in his evidence that on the second 
occasion that the Applicant was late for work he had 
discussed the matter with the Supervisor, Mr P.J. 
Richardson who confirmed that the policy should be 
brought into effect. 

The Respondent confirmed that the worker left the 
site immediately and that moneys due to him, including 
a payment in lieu of notice was sent to him sometime 
afterwards. It was submitted by Mr McKenzie that the 
dismissal was not summary because if it had been the 
worker would not have been paid a week's pay in lieu of 
notice. The Company's policy was that on dismissal an 
employee was to be removed from the site as quickly as 
possible and were paid a week's pay in lieu of notice. 
That there was no attempt to pay the Applicant 
immediately any outstanding money was explainable, 
according to Mr McKenzie, by the fact that the 
Company used direct transfer to pay any moneys 
due. 

I have had the benefit of hearing evidence from the 
Applicant himself, from Mr P.J. Richardson, the 
Supervisor and Mr B.F. Grace. In respect of that 
evidence I find that the evidence of Mr Richardson and 
Mr Grace should be accepted. That is the Company did 
have a policy concerning late arrival and that it was 
published in a way that the Applicant knew of its 
existence. Further that he was late three times and not 
two times as he claimed. Concerning the explanation 
the Applicant said he made on the first occasion I find 
that it is quite likely he did so because the evidence of 
Mr Grace makes it clear that he was quite single- 
minded about the policy. He admitted, and frankly so, 
that he was concerned only to see whether the person 
was late. If he was late the warning was given. If he was 
late three times his services were terminated then and 
there. He was not interested in any explanations 
because he believed the policy did not require them. 

Mr McKenzie submitted that the employer has the 
right to set policies concerning lateness and to enforce 
them. The Commission must direct itself to a precise 
discovery of the events as they occurred and it is clear to 
me that what happened was a summary dismissal. 
There is no doubt that the worker believed that he was to 
leave the site immediately and he did so. No one from 
the Company approached him to tell him that he had 
been dismissed by notice. It is not sufficient that the 
Company should later pay notice and say by the mere 
payment of notice that the form of the dismissal has 
changed. It has not, it was a summary dismissal. 

The Full Bench has made its views clear in such cases 
in the Decision in the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch and Eastern Goldfields Transport 
Board, Appeal No. 253 of 1989 Decision, 8 June 1989 
(unreported) where the learned President wrote: 

One must therefore consider the act of dismissal 
complained about, not the effect of an act, because 
the contract of employment is terminated by that 
precise act, not by an alternative act which might 
have occurred but which did not. 

The President also wrote that a dismissal, which is a 
summary dismissal, might be quite unfair whereas a 
dismissal by notice under a contract of service carrying 
with it benefits and being a different remedy might not. 
In my respectful view the Decision of the Full Bench in 
the Eastern Goldfields Transport Board case is 
precisely to the point if the dismissal in this case was 
summary and I find it to be so. The question is was the 
dismissal unfair? It clearly was in the terms of it being a 
summary dismissal. The conduct of the Applicant has 
not been such as would create a fundamental breach of 
contract. He has not had habitual absence as was the 
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case in Fosbrey v. Mt Newman Mining Company (68 
WAIG 1882) nor had his absence from work caused 
difficulties for his employer in the same way as had 
Fosbrey. 

I find the dismissal to be summry and unfair. The 
question is the relief which should be granted. The 
Respondent says that the Applicant should not be 
reinstated because it has replaced him in his 
employment and that there is what I consider to be a 
clumsy threat that if the Commission orders the 
reinstatement of the Applicant that another worker 
would lose his employment and that in some way would 
be the fault of the Commission. Even if I am wrong 
concerning a threat by the Respondent the argument 
would still be unconvincing. The Applicant is in the 
position it is as a result of its own decision-making and 
it would be wrong to deny the Applicant the only 
remedy that is available to him from this Commission 
because of that reason. I will uphold the application 
and an Order for reinstatement will issue. 

Appearances: Mr R.C. Chambers on his own 
behalf. 

Mr G.D. McKenzie on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Charles Chambers 

and 
Forsayth NL. 

No. 731 of 1989. 
COMMISSIONER J.F. GREGOR. 

6th day of July 1989. 

Order. 
HAVING heard Mr R.C. Chambers in person and Mr 
G.D. McKenzie on behalf of the Respondent, I the 
undersigned pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, do hereby 
order — 

That Forsayth NL re-employ Mr R.C. Chambers 
in his former classification no later than 21 days 
from the date of this Order and without loss of 
entitlement from the date of his dismissal on 24 
April 1989 to the date of his re-employment 
pursuant to this Order. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 

Paul Michael Chernoff 
and 

Stastra Page and Associates Pty Ltd. 
No. 907 of 1988. 

COMMISSIONER C.B. PARKS. 
15th day of May 1989. 

Reasons for Decision. 
THE COMMISSIONER: The matter before the 
Commission is an application made pursuant to 
section 29(b)(ii) of the Industrial Relations Act 1979 in 

which the applicant claims that he has not been allowed 
benefits by his ex-employer to which he was entitled 
under his contract of service. Mr Chernoff commenced 
employment with the respondent on 1 April 1985 and 
terminated his services as an employee on 3 June 1988 
having given written notice to do so early in May 
1988. 

It is the claim of the applicant, Mr Chernoff, that at 
the date his services terminated a Holden Commodore 
motor vehicle Registration No. 7BA 925 should have 
been assigned to him by the respondent free of any 
incumbrances. In addition the applicant claims that he 
is entitled to be paid the sums of $2 287.96 and $2 425.08 
as compensation for the failure of the employer to pay 
travelling costs and motor vehicle repair costs 
respectively and finally, $1 945.21 in lieu of two weeks 
and 3.5 days annual leave including a 17.5 per cent 
loading thereon. The respondent employer concedes 
that the sum of SI 655 in lieu of annual leave, excluding 
the claimed loading, is due to the applicant but it denies 
that the applicant is owed any outstanding travelling 
costs, or motor vehicle repair costs or that the applicant 
is entitled to an assignment of the Holden Commodore 
motor vehicle free of any incumbrance. It is 
counterclaimed by the respondent that should it be 
ordered to assign the aforementioned motor vehicle to 
the applicant then he should repay to the respondent 
employer the hire purchase payments due on that 
vehicle subsequent to his date of termination. 

Mr Chernoff came to be employed by the respondent 
company as a result of his answering a newspaper 
advertisement and his acceptance of the terms and 
conditions of employment offered to him by the 
respondent's State Manager Mr T.W. Parker at a 
meeting which took place in a restaurant. At this 
meeting, which Mr Chernoff described as informal, Mr 
Parker handed the applicant a handwritten note dated 
12 February 1985 (Exhibit A) which briefly outlined the 
terms and conditions of employment that were offered 
and discussed. At a date subsequent the applicant 
advised Mr Parker that he accepted the offers that had 
been made and accordingly commenced employment 
with the respondent company on 1 April 1985. Within 
days of commencing employment the applicant was 
provided with a letter (Exhibit B) confirming his 
appointment as a Mechanical Engineer and which, 
under the heading of "Salary Package", set out terms 
and conditions which differed in some respects to those 
containedin the note dated 12 February 1985 and under 
a further heading "General Conditions of 
Employment", it set out several other terms and 
conditions of employment not previously documented. 
At least one other condition is said to apply by way of a 
verbal arrangement. The terms and conditions 
contained in the aforementioned two exhibits which 
are relevant to the consideration of the applicant's 
claims are set out hereunder: 

Handwritten Note 12 February 1985. 
(1) Stastra Page to purchase a car (Commodore 

with air conditioning and automatic transmission) 
on Hire Purchase over four years which becomes 
PC's at end of HP. 

If PC could afford to buy the car outright the loss 
of interest on money spent means that SP & A's 
offer amounts to saving of approximately $2 000 to 
PC. 

(2) SPA would pay Insurance, Registration arid 
Maintenance plus $30.00 per week petrol 
allowance. Total (approximately) $2 360. 

(3) SP & A pay telephone $300/year. 

(4) SP & A would pay $3 000 as Representative 
Allowance and Diners Card — Direct Payment. 
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(5) Annual Salary to be taxed = $25 500. 
SP & A estimate on package is $46 250. 

Extracts from Letter of Confirmation. 
(a) Salary Package: — Paul Chernoff to 

purchase a car (Commodore with airconditioning, 
automatic transmission etc.) under hire purchase 
on a four yearly repayment period with Stastra 
Page and Associates paying the monthly 
instalments. Car to be registered and bought on 
hire purchase under Paul Chernoffs name. 

— SP & A will pay car insurance and 
registration. 

— SP & Ato pay Paul Chernoff a $30.00 per week 
petrol allowance. Accounts to be submitted 
monthly. 

— SP & A will pay Paul Chernoff any 
maintenance required on the above car. 

— Paul Chernoff to be paid a $3 000 per year 
representative allowance inclusive of use of Diners 
Club Card. Paul Chernoff to maintain a diary of 
expenditure and clients involved. 

— SP & A to pay Paul Chernoffs telephone 
account. 

— Paul Chernoff to be paid an annual gross 
salary of $25 500. 

(b) General Conditions of Employment: — 
Salary ... monthly. 

— 37.5 hour week ... for lunch. 
— Four weeks' fully paid annual leave. 
— 17.5 per cent holiday loading. 
— 10 holidays ... 
— Salary and Conditions ... with CP I 

adjustments. 
It is the undisputed evidence of Mr Chernoff that in 

addition to the foregoing written terms and conditions a 
further arrangement was instituted whereby he was 
entitled to the payment of an allowance per kilometre 
for each kilometre the Commodore motor vehicle was 
used to travel on his employer's business. 

The terms and conditions of employment negotiated 
at or about the date of commencement of the applicant 
with the respondent employer continued to apply until 
several of them were re-negotiated and finalised some 
time after 1 July 1986, the date from which they took 
effect. It is as a consequence of these changes that the 
parties now dispute the entitlements which arise 
therefrom. Before addressing the 1986 changes it is 
apposite to determine precisely what in fact were the 
terms and conditions of employment applying prior to 
that time. 

It is my view that the statements contained in the 
handwritten note of February 1985 must be viewed as no , 
more than notes designed to convey in principle an 
offer to the applicant Mr Chernoff in terms that 
identified approximately the total financial benefit to 
him. The statements in the letter confirming his 
appointment differ therefrom in some respects and it is 
in this latter manner that they were observed by the 
parties. I example firstly the purchase of a motor vehicle 
where the handwritten note indicated that the employer 
would purchase a vehicle in a specified manner and 
over a specified period at the end of which it would 
become the property ofMrChernoff whereas in fact, the 
parties acted in accordance with the statement 
contained in the letter of appointment that being, that 
the applicant entered into a hire purchase arrangement 
in relation to a Commodore motor vehicle registration 
number 7BA925 via a consumer mortgage with Custom 
Credit Corporation Limited and the involvement of the 
respondent in this transaction was limited to servicing 
the mortgage by providing and paying the repayments 
due thereunder. Equally, the undertaking by the 

respondent to pay the motor vehicle insurance, 
registration and maintenance, together with a $30.00 
per week petrol allowance is repeated in the letter of 
confirmation but it does not contain any reference to a 
limit on the cost thereof other than for the petrol 
allowance. Mr Parker, the respondent's State Manager, 
gave evidence to the effect that the money amount of 
$2 360 he had originally discussed with Mr Chernoff 
was not in fact a fixed figure and that the respondent 
had been prepared to pay costs which did not 
substantially exceed this amount. 

In mid 1986 Mr Parker, on instructions from the 
respondent's Melbourne Office, approached Mr 
Chernoff for the purpose of renegotiating his terms and 
conditions of employment. The aim of the respondent 
was to restructure the components which by nature 
provided a direct financial benefit to the applicant in a 
manner that would minimise the respondent's liability 
under the Australian Tax Laws. Four written options 
(Exhibit D) were put to the applicant one of which he 
accepted without variation and it involved the 
Commodore motor vehicle Registration No. 7BA 925 
being assigned to the respondent employer on the 
understanding that at some future date it would be re- 
assigned to Mr Chernoff. The preferred option also 
involved an increase in salary, the surrender of a $3 000 
Representative Allowance and confirmed by omission 
the prior surrender of a Diners Club credit card 
however these provisions are not relevant to the 
determination of this matter. The payment of an 
allowance per kilometre for the use of the 
aforementioned motor vehicle was to cease at the date 
the motor vehicle was assigned to the respondent 
employer and. thereby became the property of the 
employer. The applicant alleges that the payment of 
this allowance was not to cease per se, but that the 
entitlement to payments would still exist however they 
were to accrue to become payable after the vehicle was 
re-assigned to him and thereby became his property 
again. 

The motor vehicle. Registration No. 7BA 925 was 
assigned to the respondent by agreement in the latter 
half of 1986 however there was no evidence of the 
instrument by which it occurred, or any preciseness of 
the date on which the assignment was executed. The 
mortgage which the applicant held with Custom Credit 
Limited was discharged by the respondent without the 
knowledge of the applicant and he did not become 
aware of this circumstance until November 1986 when 
he received a written advice from Custom Credit 
Limited. It would therefore appear that no 
consideration was given to the propriety of assigning 
the motor vehicle during the currency of the 
mortgage. 

Stastra Page and Associates Pty Ltd refinanced the 
purchase of the assigned motor vehicle by entering a 
hire purchase arrangement with Barclays Australia 
(Finance) Limited on 8 September 1986. This 
arrangement requires the respondent to make 48 
monthly repayments of $322 each. In the ordinary 
course of events this obligation will be discharged on 8 
September 1990. Mr Chernoff first became aware of this 
arrangement when he sought to establish the settlement 
details associated with the re-assignment of the motor 
vehicle to himself when, in May 1988, he gave notice to 
terminate his services as an employee of the 
respondent. 

1 am satisfied from the evidence of Mr Chernoff that 
although the parties did not address the date at which 
the motor vehicle would be re-assigned to him when 
they entered into the assignment arrangement in 1986, 
he was advised, in answer to a question by him. that 
should the employment relationship cease then the 
motor vehicle would be re-assigned to him at that 
earlier date "on the original basis". At the time this 
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phrase was used the motor vehicle had not been 
assigned to the respondent and therefore the terms and 
conditions applicable to it were those expressed in the 
letter of appointment (supra). It is my view that the 
phrase "on the original basis" was used to indicate that, 
other than for the motor vehicle becoming the property 
of the respondent for taxation purposes, the terms and 
conditions originally agreed to would continue to apply 
unaltered. Therefore, had the parties* relationship 
ended during the currency of the original hire purchase 
arrangement the liability of the respondent to make 
repayments on behalf of the applicant would have 
ceased and Mr Chernoff would have retained 
possession of the motor vehicle. It would then have 
fallen to Mr Chernoff to personally finance any further 
repayments that may have been required for whatever 
period of the mortgage remained. According to the 
terms of that mortgage, a condition of Mr Chernoff s 
employment, repayments were to conclude on 12 April 
1989 after the payment of 48 monthly instalments of 
$386.43 each. 

The unilateral action of the respondent in 
refinancing the purchase of the motor vehicle in its own 
name through Barclays Australia (Finance) Limited 
and the discharge of the Chernoffs mortgage with 
Custom Credit Limited all without his express 
knowledge or consent, does not alter the original 
benefits due to Mr Chernoff v. here those benefits are 
able to stand apart and were in no way impaired by the 
agreed act of assignment. I therefore find that the motor 
vehicle should have been re-assigned to Mr Chernoff 
when his services terminated in June 1988 but 
conditional upon him having paid to the respondent 
the sum of $4 250.73 which equals the 11 repayments 
that would have been outstanding had the Custom 
Credit Limited mortgage remained in force until 12 
April 1989. 

It is also a claim of the applicant that for the period 
between when the motor vehicle Registration No. 7BA 
925 was assigned to Stastra Page and Associates 
Limited and the date that his services as an employee 
terminated, he is entitled under his contract of 
employment to the payment of an allowance per 
kilometre for each kilometre the motor vehicle travelled 
on his employer*s business.The applicant alleges that a 
distance of 3 282 kilometres was travelled on such 
business and he is therefore entitled to the payment of 
$2 287.96 based on 28 cents and 32 cents per kilometre 
from 1 July 1986 and 1 September 1987 respectively. 

As already noted in these reasons, when M r Chernoff 
commenced employment with the respondent a verbal 
arrangement existed whereby he would be paid an 
allowance per kilometre for each kilometre that he used 
his motor vehicle Registration No. 7BA 925 on his 
employer's business. This allowance was paid by the 
respondent according to the aforementioned 
arrangement until discontinued without objection by 
the applicant when the vehicle was assigned to the 
respondent company nominally from 1 July 1986. It is 
the evidence of Mr Chernoff that he was told by Mr 
Parker, the State Manager for the respondent, that 
claims for payment of the allowance could not be made 
whilst the vehicle was assigned to the respondent and 
therefore the property of the respondent. This Mr 
Chernoff says he took to mean that the allowance would 
simply not be paid during the assignment period but 
that the right thereto would continue to accrue 
throughout the period and the accumulated value 
would become payable at the conclusion thereof. Mr 
Parker testified that he told Mr Chernoff that the 
respondent company " would not be able to pay mileage 
as the car would now be under the company's umbrella" 
and during cross-examination he was adamant that he 
had conveyed to Mr Chernoff the message that the 
allowance in question would no longer be paid. 

Although the evidence is not conclusive, it is clear that 
payment of the allowance was to cease and did so in 
relation to any travelling undertaken after 1 July 1986. 
The onus lies with the applicant to establish the 
existence of the benefit claimed and on balance I am 
not satisfied that Mr Chernoff has substantiated the 
claim he has made. 

The applicant claims a further sum of $2 425.08 as 
compensation for the payment by him of an account for 
service and repair work done on the motor vehicle 
Registration No. 7BA 925. After having given notice to 
terminate his employment, the applicant arranged for 
the motor vehicle to be serviced and its airconditioning 
system repaired. An account for $1 261.04 was 
presented to Mr Chernoff by the company which 
performed the work. It is alleged that this account 
should have been paid by the respondent and would 
have been, except that the company which did the work 
would not accept the credit of the respondent on that 
occasion. Mr Chernoff paid the account and it is 
therefore submitted on his behalf that the true value 
should be assessed by applying the tax scale applicable 
to him at that time thereby arriving at a pre-taxation 
value of $2 425.08. This amount it is said, should now be 
awarded to Mr Chernoff. 

For an application made pursuant to section 29(b)(ii) 
of the Industrial Relations Act 1979 to be successful the 
applicant must establish that the subject matter of each 
claim is a specific benefit to which an entitlement exists 
under the contract of employment. On this the law is 
well settled and as the taxation related element of the 
claim is not an express benefit of the contract of 
employment it is therefore denied. I have already 
observed in these reasons that the terms and conditions 
of employment applicable to the applicant include a 
reference to the payment of his motor vehicle 
maintenance costs by the respondent. Initially when Mr 
Parker interviewed the applicant the handwritten 
employment proposal (supra) put to Mr Chernoff 
included an approximation of several costs associated 
with operating the motor vehicle (including 
maintenance costs) that the respondent was prepared to 
pay. Mr Chernoffs letter of appointment (supra) does 
not include any such reference and states that the 
respondent will pay "any maintenance" on the motor 
vehicle. The ordinary and every day meaning of these 
words in my view means that the cost of whatever 
service or repair work was performed on the motor 
vehicle would be met by the respondent. It remains to 
consider whether the terms of the renegotiated 1986 
arrangement varied or replaced the aforementioned 
provision to the extent of limiting the liability of the 
respondent. The respondent's written option B (Exhibit 
D) accepted by Mr Chernoff contained within it an item 
titled "Car" and the amount of $7 785 per annum. This 
term was expanded in the attached explanatory notes 
under the heading "Vehicle Costs" — 

Vehicle Costs 
Registration — 199 
Insurance — 537 
Repairs (average) — 849 
Lease —- 4 640 
Petrol (agreed maximum) — 1 560 

7 785 

Neither the proposal nor the explanatory notes, as 
they each relate to the total of motor vehicle costs, is 
drafted so as to clearly convey either an absolute or 
discretionary limitation on the payment of those costs 
by the respondent. The factor titled "repairs" was 
obviously also intended to incorporate service of the 
motor vehicle. I am satisfied that the proposal expresses 
the intention that the figure of $849 should be viewed as 
an annual estimate of costs otherwise the inclusion of 
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the qualifying word "average" would be superfluous 
and therefore the same could be said for the 
qualification "agreed maximum" in relation to petrol 
costs. There is no testimony that any form of limitation 
was placed on the various motor vehicle costs in the 
discussions which led to the 1986 arrangement. The 
only related testimony was that of Mr Parker when he 
said that in March of this year, although he obviously 
meant March 1988, he noted that "Mr Chernoffs 
running total had exceeded his allowance and I spoke 
to him about that". There was no indication as to what 
in fact was said and its relevance would be limited 
unless that discussion confirmed the pre-existence of a 
limitation or one was mutually introduced from that 
time onward. 

I find that although the cost of motor vehicle repairs 
to the motor vehicle Registration No. 7BA 925 
substantially exceeded the cost anticipated by Stastra 
Page and Associates Limited that is not relevant to the 
determination of this issue. The letter of appointment 
(supra) stipulated an unqualified undertaking that the 
respondent will pay to the applicant the cost of any 
motor vehicle maintenance that is required and 
therefore he is entitled to be reimbursed the sum of 
$1 261.04. 

The final issue for the Commission to consider is the 
claim that the applicant was entitled to the payment of a 
17.5 per cent loading on two weeks and 3.5 days wages 
conceded to by the respondent as a payment in lieu of 
pro rata annual leave. The letter of appointment (supra) 
as it relates to this matter is simplistic in the extreme. It 
recognises three separate and distinct conditions of 
employment related to absences from duty. Firstly, the 
right to fully paid "annual leave", secondly a prescribed 
number of "holidays (public)" and thirdly a "17.5 per 
cent holiday loading". 

Primafacie these written conditions stipulate that the 
loading, the form of which is not qualified i.e. whether it 
relates to an increased rate of payment, or an extension 
of the period of time, neither of which can be assumed, 
is applicable to "holidays" and not "annual leave". 
These terms were employed by the draftsman to identify 
two quite separate types of events. There is no testimony 
from the parties as to how in practice the loading had 
been applied when either type of event occurred during 
the employment. An inference may be drawn from the 
testimony of Mr Parker that it was intended to apply to 
actual annual leave but there is no warrant to find 
therefrom, or from the words used in the written 
conditions, that the loading was to apply to a payment 
made in lieu of leave not taken. Accordingly, this claim 
is dismissed. 

An order will issue directing that the motor vehicle. 
Registration No. 7BA 925 be assigned to Mr Chernoff 
provided he pays to the respondent the amount of 
$1 334.69. 

Appearances: Mr S. Melville (of Counsel) appeared 
for the applicant. 

Mr A.D. Wilson (of Counsel) appeared for the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hing Kin Foo 

and 
Neil Hawkey and Associates. 

No. 739 of 1989, 
COMMISSIONER J.F. GREGOR. 

18th day of July 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the proceedings as edited by the Commissioner.) 

THE COMMISSIONER: The Applicant, Hing Foo on 
22 May 1989 filed in the Registry of this Commission an 
application pursuant to section 29 of the Industrial 
Relations Act 1979 (the Act). By the application he 
sought an Order that an organisation he claimed to 
have been his employer — that is, Neil Hawkey and 
Associates — pay to him moneys owing as benefits 
under a contract of service which was terminated by 
him by a letter of resignation on or about 30 April 
1989. 

According to the Applicant he says that he has a right 
to payment for two months' salary, that arising through 
failure of the Respondent to pay those moneys on time. 
He says that failure to pay in fact, led to him deciding to 
terminate his relationship with the Respondent. 

The Respondent admits liability to benefits for salary 
but says that because of financial difficulties he is 
unable to immediately pay them. He made submissions 
concerning the rate at which he could make payment 
which I will address later. 

Therefore in respect of the benefit concerning salary 
it is clear that the Commission can and should issue an 
Order to the Applicant to enable him to recover those 
moneys and such an Order will issue in a form which I 
will describe later in these Reasons. 

There is another part of the claim which deals with 
the question of payment of pro rata annual leave. The 
Applicant says that on the termination of his 
employment he is entitled to such a payment. My task in 
this case is to discover precisely the terms of the contract 
by reference to the documentation which was submitted 
and the verbal evidence in support of that 
documentation. 

Mr Foo submitted that a document which is in 
evidence before the Commission as Exhibit F1 sets out 
his entitlements. The document is an extensive one. It 
has a number of headings, seven in all, which 
comprehensively describe the relationship between the 
parties. 

The first part of the document covers remuneration 
and is in three paragraphs, the second of which covers 
the question of annual leave. The other three parts cover 
salary, provisions relating to motor vehicles and 
accommodation. The rest of the document covers 
reimbursement of travel expenses and specific 
arrangements concerning personal development, 
describes the scope of work and business objectives and 
structure of the organisation. 

Finally, Part 7 — Administration sets out 
administrative details of the arrangements between the 
parties. All in all the document is quite a full one and I 
am prepared to accept that it describes the relationship 
between the parties. 

Adverting now to Part 1 — Remuneration the specific 
part of the document to which I must turn my attention 
appears in a paragraph under the heading "Leave". The 
paragraph sets out:— 
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The provision for annual leave will be four 
weeks, plus any public holidays worked. It will be 
taken after completion of a full year, or on a pro rat a 
basis to coincide with attendance in Perth or 
conferences where you wish to take a break. 

I take that wording to mean that before any leave is 
payable under the terms of the contract for annual leave 
there must be a full year completed unless there is an 
arrangement made between the parties when the 
Applicant may be attending a conference and wishes to 
take a break or to coincide with his attendance in 
Perth. 

In his evidence the Applicant says that he understood 
that he could claim pro rata leave but under cross- 
examination from the Respondent he admitted that he 
did not develop that understanding from anything said 
by anyone in the Company orby any person purporting 
to act on behalf of the Company. 

It was his understanding based, I take it on his 
experience overseas and his general understanding of 
what a worker may be entitled to. 

On behalf of the Respondent, Mr Hawkey, denies 
that there is any implied term of contract which can be 
attributed to the relationship by virtue of anything 
which may have seen said by any person employed by 
him or by him himself. 

He says the ability to take annual leave is clearly 
provided for in the document. In response to a question 
concerning a request by the Applicant to take some 
leave concurrent with a conference he says that that is 
entirely in accordance with the words of the document 
and should not be taken to create any other 
entitlement. 

I turn my attention to the words themselves. It is clear 
to me that there is no specific provision for payment of 
pro rata annual leave at a termination of a contract of 
service in the circumstances described to me by the 
Applicant in this case. 

It therefore remains to determine whether it can be 
implied into the contract that there is a term of the 
nature alleged by the Applicant. 

The dicta which must be applied in these 
circumstances is contained in BP Refinery v. Shire of 
Hastings 52 AUR 20 (see also Cod el fa Constructions 
Pty Ltd v. State Rail Authority of New South Wales 149 
CLR 337). That case deals with the question of implied 
terms of contract. It is fundamental in the application of 
the dicta that the implied term be necessary to give 
business efficacy to the contract; further that the term 
must be so obvious that a bystander would be able to 
have understood from the arrangement made between 
the parties that the term to be implied was in fact part of 
the contract. 

I cannot see that the dicta has application in the 
current circumstances before me. The absence of any 
arrangement concerning pro rata annual leave would 
not affect the business efficacy of the whole of this 
contract. 

I am also sure that there has been nothing said by the 
Respondent which would have extended the specific 
terms of the paragraph in the letter of engagement so 
that by a verbal arrangement it could be said that there 
was pro rata annual leave to be paid in the 
circumstances of termination. 

In cases like this I must rely upon the words of the 
contract or as it is modified by any other arrangements 
made between the parties. It is my duty to discover what 
benefit the Applicant may be entitled to not being a 
benefit of an award or order of this Commission. If there 
is such a benefit the Commission has power to make an 
Order to give effect to the terms of the contract. If there is 
not. then there is not power for the Commission to 
change or vary the terms of the contract between the 
parties. 
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It should be clear from what I have said that my 
finding in respect of the claim for pro rata annual leave 
is that part of the application is dismissed. 

The Respondent has submitted that it cannot, 
because of financial difficulties, pay the moneys for 
salary it admits are due to the Applicant. It, by letter to 
the Commission, dated 13 July indicated that it would 
be able to afford a payment of outstanding salaries at 
the rate of $500 per week. The contents of that letter have 
been confirmed in the proceedings today. 

Further the Respondent says that the way the money 
would be transmitted would be by bank transfer on 
each Monday. The Applicant says that is not suitable to 
him as the Respondent travels regularly and he does not 
want to be put in the situation where he is 'chasing' the 
money. 

The approach of the Commission in matters of this 
type is that its function is to ensure that in a reasonable 
time the moneys are paid. Only in rare circumstances 
does it require that contractual benefits be paid 
immediately. 

Having considered the circumstances of this case the 
function of the Commission will be properly 
discharged if I issue an Order for payment within 60 
days of today's date. 

If the Respondent discharges its obligation before 
that time in whatever manner it so decides that is a 
matter between the parties. What I must do is ensure 
that there is an instrument by which the Applicant can 
recover by action in another place those moneys that 
are owing to him by the Respondent. 

This matter will be concluded by an Order which will 
provided for dismissal of the claim concerning pro rata 
annual leave and by the requirement that the 
Respondent pay to the Applicant the sum of $4 474.66 
no later than 60 days from today's date. 

Appearances: The Applicant appeared on his own 
behalf. 

Mr N. Hawkey appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hing Kin Too 

and 
Neil Hawkey and Associates. 

No. 739 of 1989. 
COMMISSIONER J.F. GREGOR. 

18th day of July 1989. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr N. Hawkey on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

(1) That the claim for pro rata annual leave is 
dismissed. 

(2) The Respondent pay to the Applicant the 
sum of S4 474.66 within 60 days of the date 
hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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and 
Kim Home Displays Ply Ltd. 

No. 478 of 1989. 
COMMISSIONER C.B. PARKS. 

20th day of June 1989. 

Reasons for Decision. 
(Issued Extemporaneously.) 

THE COMMISSIONER: In the absence of any 
evidence to the contrary I am satisfied from the 
evidence I have heard both from Mrs Nayler the 
applicant and her husband that firstly, she was an 
employee of the respondent employer and that her 
conditions of employment were that she was to be paid a 
rate of pay based on an annual salary of $35 000 and 
that sum would be paid on the basis of $500 per week 
and the difference between that and the $673 a week to 
which the annual salary computes, would be paid at 
some subsequent time. 

I accept that the applicant was in fact paid the sum of 
$500 per week for the period from 5 September 1988 to 
23 December 1988, and I take into account the view of 
the applicant that because no work was performed in 
the last week the sum of $500 paid in that week should be 
offset against moneys which are owed according to the 
contract of employment. 

I therefore find in favour of the applicant, that is, she 
was entitled to the payment of a further $173 per week 
for a period of 15 weeks less the agreed deduction of 
$500.1 will therefore issue an Order directing that the 
respondent pay to the applicant the sum of $2 095 
within 21 days. 

Appearances: MrT. Godecke (of Counsel) appeared 
on behalf of the applicant. 

Mrs R. Bell appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
K M. Nayler 

and 
Kim Home Displays Pty Ltd. 

No. 478 of 1989. 
COMMISSIONER C.B. PARKS. 

4th day of July 1989. 

Order. 
HAVING heard Mr T. Godecke on behalf of the 
Applicant and Mrs R. Bell on behalf of the Respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1989 hereby 
orders— 

That the respondent pay $2 095 to the applicant 
within 21 days of the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Peter Rugg 
and 

Prime Appointments Pty Ltd. 
No. 410 of 1989. 

COMMISSIONER A.R. BEECH. 
29th day of June 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application 
pursuant to section 29 of the Act whereby the applicant 
seeks payment of one week's wages in lieu of notice, 
together with payment of an amount of $474.06 
representing commission earned by him. So far as is 
relevant the respondent engaged the applicant on the 
27 th day of January 1989 to work as a consultant for the 
respondent. The respondent's business is to place 
people in employment on a fee basis. That employment 
terminated on the 24th day of February 1989. It is 
common ground that the employment was terminated 
at the instigation of the respondent, and for reasons 
other than misconduct. The disagreement between the 
parties goes to the terms and conditions of employment 
and in particular the basis of remuneration, and arising 
therefrom entitlements due at termination. 

Given the manner in which the parties dealt with the 
issues before the Commission it is appropriate for the 
Commission to make some observations, which whilst 
they might be obvious represent issues which caused 
some confusion during the hearing. Firstly the 
Commission accepts that Mr Rugg was an employee. 
This was expressly conceded by the respondent during 
the hearing, and as far as the Commission is aware has 
not been denied by the respondent at all. Certainly the 
statement in answer to the claim lodged by the 
respondent on the 16th day ofMarch which goes only to 
the method of remuneration does not raise the 
employment status of Mr Rugg. 

Secondly the mere fact that a person is an employee 
and not engaged on a contract for services does not of 
itself entitle that employee to one week's notice upon 
termination. The relevance of Mr Rugg's status as an 
employee goes to the founding of jurisdiction within 
this Commission in respect ofhis claim. That is, section 
29 of the Industrial Relations Act allows a claim to be 
validly made in this Commission (so far as is relevant to 
this application) by a person who is an employee, and 
not in any other case. Hov/ever whether an employee is 
entitled to pay in lieu of notice depends upon the terms 
and conditions of the employee's contract. It is a 
common presumption amongst persons unfamiliar 
with industrial relations that certain conditions of 
employment are available to employees as a matter of 
right. That is clearly not the case. Whilst the Commis- 
sion may imply into a contract of service matters which 
were not specifically embraced by the discussion 
between the parties which led to the formation of a 
contract of employment, an employee's entitlements 
otherwise are those which arise from that contract of 
service. (See for example Pearce v. Para Gold Pty Ltd. 64 
WAIG 1180 and Simons v. Business Computers 
International 65 WAIG 2039.) The situation is different 
where an employee is covered by an award of this 
Commission. An award commonly prescribes a 
number of conditions of employment which will apply 
notwithstanding that they may not have been compre- 
hensively discussed at the time the contract was 
formulated. Mr Rugg's employment does not appear to 
be covered by an award of this Commission. His 
entitlements therefore are the entitlements which arise 
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Industrial Relations Act 1979. 
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INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 29.—Contractual Entitlements. 
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from the terms and conditions negotiated between 
himself and the respondent at the time of Mr Rugg's 
employment, subject to the above comments. 

Evidence was given for the Respondent by Ms Kamil 
who is its Branch Manager. The evidence before the 
Commission shows that she, on her own initiative, 
approached Mr Rugg for employment and discussed 
with him the terms and conditions of that employment. 
She did so in her capacity as Branch Manager, and 
having the right to hire and fire. Ms Kamil's evidence is 
that she discussed the terms and conditions of 
employment with her principal office in the Eastern 
States, and the Commission accepts that this is so. 
However for the purposes of Mr Rugg's employment, 
Mr Rugg's employer was represented by Ms Kamil. 
Thus the Commission in determining what the terms 
and conditions of employment are in this matter bases 
its finding upon the statements of Ms Kamil, and the 
evidence presented in the case. The evidence of Ms 
Kamil is that she negotiated terms and conditions of 
employment with Rugg. concluded the arrangement, 
and sent to her principal office a note of those terms and 
conditions. The Commission understands that the 
remuneration and the administration of the contract 
was handled by the principal office, Ms Kamil stated 
she dpes not handle the payroll. 

The termination of Mr Rugg which occurred on the 
24th day of February 1989 occurred at the instigation of 
Ms Kamil who had reached the conclusion that Mr 
Rugg was not happy in the job, and further that her 
opinion was that Mr Rugg's performance as measured 
by the number of persons for whom Mr Rugg found 
employment, was not up to the standard expected by 
her. There was no suggestion that Mr Rugg was 
terminated for misconduct. He left the premises that 
day. He received on that day payment of $400, being 
payment for the week which ended on the 24th day of 
February. No other payments have been made to Mr 
Rugg and indeed the respondent to this matter claims 
that the basis of Mr Rugg's employment is such that he 
has been overpaid. 

The difference between the parties for the purposes of 
this application is as follows. According to Mr Rugg, his 
remuneration was to be $400 per week, and in addition 
he would receive a commission based upon a 
percentage of the fees earned by him as a result of the 
placement by him in employment of clients of the 
respondent. Mr Rugg claims that during the short time 
ofhis employment there, upon each Friday he received 
payment of $400, or for the first week payment of the 
proportion of $400 represented by his employment for 
that week. Mr Rugg did not prove that this was the case 
to the Commission, but it appears that this is admitted 
by a statement in answer filed by the respondent. Mr 
Rugg points to this payment as proof of his 
interpretation of the terms of the contract, and also 
sought to persuade the Commission that if the terms of 
the contract were not as he has described them, he 
would never have accepted the employment given that 
those terms were said to be inferior to the terms of the 
employment held by him prior to his employment by 
the respondent. Mr Rugg claims that he is therefore 
owed one week's notice, plus the payment of the 
commission earned by him as a result of one placement 
made during his employment. It is important to note 
that in addition to Mr Rugg's belief that a person who is 
an employee is entitled to one week's notice by virtue of 
that status, Mr Rugg also relies upon the express 
promise allegedly made to him by Ms Kamil at the time 
of termination and subsequently that he would be paid 
a week's notice. 

According to Ms Kamil the terms of Mr Rugg's 
employment were that he would be paid $400 per week 
as an advance upon earnings to be generated by him 

and paid to him as commission. Thus the remuneration 
paid to Mr Rugg would be by commission only, with an 
arrangement to pay the anticipated commission in 
advance at the rate of $400 per week. It follows that there 
is no entitlement to notice, nor payment in lieu thereof, 
and the conclusion that Mr Rugg has been overpaid; 
that is the commission generated by him during his 
employment being $476.06, whereas his payments (in 
advance of commission) received total $1 680 gross. 

It should be pointed out that given the dispute 
between the parties is regarding the terms and 
conditions of employment, the Commission expresses 
concern, and did so during the hearing, that the written 
terms and conditions of employment conveyed by Ms 
Kamil to her principal office at the time of engagement 
and referred to by her were not produced to the 
Commission in support of the respondent's case. 
Further, when this matter was drawn to the 
respondent's attention by the Commission on the day of 
hearing, Ms Kamil did not seek the leave of the Court 
for that statement to be produced subsequently, but 
merely indicated that the written statement earlier 
referred to is held by in her principal office. Given that 
the statement in answer to the claim filed by the 
respondent in this matter was produced in Sydney and 
sent to Miss Kamil for lodging in this Commission, it 
musi be said that the respondent has had ample 
oppo. .unity to produce such a vital document made at 
the time of the employment. The Commission can only 
concli 'e *hat the unwillingness of the respondent to 
produce the document demonstrates either a cavalier 
attitude to these proceedings, or that the document does 
not support the respondent's current position. 

The Commission has a clear conflict in the evidence. 
There is an absence of documentary material. However 
having observed the demeanour of both the applicant 
and the respondent, at the hearing and also at the 
conference held before the Commission on the 18th day 
of May 1989,1 find in favour of the applicant. Mr Rugg is 
adamant that at the time ofhis termination, and during 
a subsequent conversation, Ms Kamil indicated that he- 
would be entitled to a week's pay in lieu of notice. Ms 
Kamil was Mr Rugg's employer, and undertakings 
given to him by her must be accorded weight. I find on 
balance that the conversations took place in the 
manner described by the applicant. The Commission 
observes that whilst the undertaking was given by Ms 
Kamil, she was not in control of the payment. Perhaps it 
is the opinion of the respondent's principal office that 
Mr Rugg is not entitled to a week's pay in lieu of notice, 
but the evidence before the Commission is that Ms 
Kamil has the authority to hire, fire and negotiate the 
terms of contract, although I accept this may be done in 
consultation with her principal office. I note that Mr 
Rugg's payments were received weekly and a rule of 
thumb adopted by industrial tribunals when the terms 
of an oral contract are silent as to notice indicates that 
the length of the pay period is a useful guide [see Mirror 
Newspaper Co v. Crozier (1911) 13 WALR 70], thus the 
frequency of"Mr Rugg's payments are consistent with a 
period of notice of one week. Having found that the 
respondent, through its Branch Manager, indicated 
that a week's notice would be paid, the Commission 
observes that such an undertaking is in contrast to the 
respondent's version of the contract as outlined in its 
statement of answer filed in the Commission. 

Even if one was to accept Ms Kamil's version of the 
words used at the time of termination, which I do not. 
the Commission finds it ood that the person who 
negotiated the contract with Mr Rugg no more than 3V2 
weeks earlier would indicate to Mr Rugg that he would 
be paid by cheque at a subsequent date anything that 
was owing. It would surely be apparent to such a person 
that nothing would be owing and that indeed, due to her 
knowledge of Mr Rugg's work performance, she would 
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be aware of the overpayment which is now alleged. 
Whilst the Commission understands that Ms Kamil is 
not in control of the payroll, her evidence indicates that 
the payroll is generated according to the information 
sent to Sydney by her. The Commission cannot accept 
that at the time the termination occurred Ms Kamil was 
unaware of the overpayment, which her evidence in 
Court suggests was the case. 

On balance therefore I prefer the applicant's version 
of events to the respondent's. Accordingly it follows that 
the entitlement claimed by Mr Rugg of the commission 
to be paid to him will be awarded. Order accordingly. 

Mr P. Rugg appeared on his own behalf. 
Ms L. Kamil appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

Peter Rugg 
and 

Prime Appointments Pty Ltd. 
No. 410 of 1989. 

COMMISSIONER A.R. BEECH. 
13th day of July 1989. 

Order. 
HAVING heard Mr P. Rugg on behalf of the Applicant 
and Ms L. Kamil on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Respondent, Prime Appointments Pty 
Ltd, pay to Mr Peter Rugg of 20 Ainslie Road, North 
Fremantle, the sum of $874.06. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Brambles Manford and Purcell Crane Hire 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C48 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
27th day of July 1989. 

Order. 
WHEREAS the Commission convened a Conference 
pursuant to section 44 of the Industrial Relations Act 
1979 regarding the level and application of housing 
assistance allowances to employees of the applicant 
employed in the North-West of the State; and whereas 
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Conferences were held on 1, 6, 15, 22 and 27 February 
and 1 March 1989; and whereas the parties have 
reached agreements in relation to the subject matter of 
the claims, the detail of which is set out below; now 
therefore I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order — 

(1) A housing assistance allowance of $135 per 
week shall be paid to employees of the 
applicant covered by the terms of the Engine 
Drivers (Building and Steel Construction) 
Award No. 20 of 1973 as amended but only in 
respect of the applicants' operations north of 
26 degrees parallel in the State of Western 
Australia. 

(2) The allowances prescribed in Clause (1) 
consists of two components which shall be 
adjusted on the following basis: 

(a) Electricity Charges Component; The 
domestic "A2" electricity unit cost, 
using Karratha as the basis for adjust- 
ment, at the commencement of the term 
of this Order was $0.1044 per unit and 
subject to any future movement in this 
charge by SECWAthen the component 
of $35.00 shall be adjusted by the per- 
centage movement in the unit charge 
cost. Any adjustment to this com- 
ponent shall be effective from the date 
of the change of the unit cost charge by 
SECWA. 

(b) Housing Component; The rental price, 
using Karratha Homeswest three bed- 
room standard rental as the basis for 
adjustment, at the commencement of 
the term of this Order was $81.90 per 
week and subject to any movement in 
this charge by Homeswest then the 
component of $100 shall be adjusted by 
the percentage movement in the rental 
price charged by Homeswest. Any 
adjustment to the component shall be 
effective from the date of the changes to 
the rental price charged by Homes- 
west. 

(3) The term of this Order shall operate from the 
beginning of the first pay period commencing 
on or after 1 March 1989 and shall expire on 28 
February 1991. During this term no further 
claims will be made with respect to this 
allowance. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C652 of 1989. 
COMMISSIONER O.K. SALMON. 

28th day of July 1989. 

Order. 
WHEREAS on 30 June 1989 the Commission was 
advised by the State Energy Commission of Western 
Australia of impending industrial action at Kwinana 
and Muja Power Stations regarding a dispute about the 
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introduction of 12 hour shifts for employees who are 
members of the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; and whereas on 1 July 1989 the Commission 
conducted a conference called on its own motion 
pursuant to section 44(7) of the Industrial Relations Act 
1979, and at that conference made suggestions and 
recommendations that enabled the parties to 
satisfactorily negotiate a settlement of the dispute as it 
affects the Kwinana Power Station; and whereas on 28 
July 1989 a conference was reconvened in respect of the 
dispute at Muja Power Station, and at that conference 
the Commission decided to refer the matter for hearing 
and determination pursuant to section 44(a) of the 
Industrial Relations Act 1979; now therefore with the 
object of preventing the deterioration of industrial 
relations in respect of the matter in question until it is 
resolved by arbitration, I make the following order 
pursuant to section 44(6)(ba) of the Industrial Relations 
Act 1979; 

That from 21 August 1989 the terms and 
conditions relating to the working of a 12 hour shift 
by members of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch at Kwinana Power Station shall 
apply in all respects to members of the same Union 
employed at Muja Power Station. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

CONFERENCES — 

Matters referred — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Government 
Railways Commission 

and 
Australian Railways Union of Workers 

West Australian Branch. 
No. CR60 of 1989. 

COMMISSIONER S.A. KENNEDY. 
6th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979. The dispute, not being settled at a conference 
before the Commission as constituted, was referred for 
hearing and determination. The schedule of the matters 
in dispute is in the following terms. 

The parties are in dispute over the manning of 
the "Australind" passenger train between Bunbury 
and Perth when the consist comprises more than 
two power cars or access is not available for the 
guard to move through the whole train. 

The Australian Railways Union of Workers West 
Australian Branch (ARU) claims that on these 
occasions the Western Australian Government 
Railways Commission (Westrail) should roster 
another employee, fully qualified in safe working, 
to assist the guard and to thereby be in addition to 
the usual complement of guard and stewardesses 
who work on the "Australind". Further the ARU 

claims that the agreements entered into with 
Westrail at the time the current "Australind" 
service was introduced did not provide for 
Westrail's position and its introduction was 
without reference to the Dispute Settlement 
Procedure as prescribed. 

Westrail says there is no justification for the 
rostering of an additional person as claimed by the 
ARU. 

The Australind service was inaugurated in 
November 1987. It replaced the previous service which, 
had run since 1947. The current service was introduced 
after the expenditure of some $23 m to upgrade the south 
west mainline between Perth and Bunbury. This 
upgrading allows of travel up to 110 km per hour. The 
previous coaching set hauled by a locomotive was 
replaced by powered rail cars. There are five in all. 
Three of these cars have drivers' compartments. Each of 
these cars is capable of seating 40 passengers and has 
facilities for the serving of light refreshments. Each of 
the two non-driving cars is capable of seating 60 
passengers. There is a capacity for access from these 
cars to the others by way of fully enclosed 
interconnecting concertina passages. 

The usual consist of the Australind service is four 
railcars with the two non-driving cars in between two 
driver cars. Thus there is access throughout the train. 
Such a train would be worked by an engineman and his 
assistant, a stewardess in each of the two driver cars and 
by a guard. The rail line distance between Perth and 
Bunbury is approximately 185 km. There are two return 
services each day except Sunday on which day there is 
one return service. There is an express service of two 
hours five minutes for the trip from Perth with stops 
only at Kelmscott, Pinjarra and Harvey. There is also a 
longer service of two hours 20 minutes with stops at 
Kelmscott, Mundijong, Pinjarra, Waroona, Yarloop, 
Harvey and Brunswick. 

The dispute between the parties first arose in 
December 1988 when patronage on the Australind 
service rose significantly. To meet this demand Westrail 
added the fifth railcar to the consist. This addition has 
occurred on other occasions when demand has 
increased such as at Easter and in the periods of school 
holidays. On the occasions when a fifth car is added 
another stewardess is added to the complement of 
personnel working the train. Her principal duty is to 
serve refreshments in that rail car. 

The catalyst for this dispute is the fact that the 
addition of the fifth car means that there is no direct 
access through the train to it. The ARU claims that 
because of this another employee fully trained in safe 
working should be added to the personnel complement 
on such a train. That employee would carry out duties 
within the fifth car. The grounds on which the ARU 
makes this claim are effectively three fold. First, that the 
lack of direct access poses safety problems which can 
only be addressed by the addition of an extra employee. 
Second, that the absence of such an employee in the 
fifth car would have the effect of the stewardess being 
required to carry out the functions of another employee 
when such an employee is not qualified to do so and 
should not be required to do so for reasons of equity. 
Third, the parties engaged in discussions prior to the 
introduction of the Australind services and reached 
agreement on manning levels and that by adding the 
fifth car without rostering on another employee 
Westrail is effectively abrogating that agreement. 

Westrail is adamant that there was no agreement in 
the terms asserted by the ARU and that such an 
agreement, which it denies exists, would be ludicrous in 
the face of Westrail's purpose of maximising 
patrongage and minimising costs in that such an 
arrangement would have the effect of either limiting the 
fifth car to use only to enable maintenance or 
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"featherbedding". It also is adamant that there is no 
good and sufficient safety reason why another guard 
should be rostered on in the event of the fifth car being 
attached and denies that this is an attempt to force the 
stewardess working in the fifth car to carry out the duties 
of guards. Westrail seeks a declaration from the 
Commission that it has the right to determine manning 
levels on the Australind service and that the intended 
exercise of such a right is reasonable in all the 
circumstances of this matter. 

There are two questions for the Commission in this 
matter. The first goes to establishing the respective 
rights of the parties. The second goes to a consideration 
of reasonableness in the exercise of rights. There is 
another issue concerning the dispute settlement 
procedure which is not central to the issue but which 
goes to the way the parties conduct themselves. That 
issue is dealt with last. 

The right of an employer to deploy employees in 
accordance with their respective contracts of 
employment is clear. An employer also has the legal 
right to determine the number of employees it shall 
deploy. These rights are not necessarily at large. For 
instance, varous statutory licensing requirements may 
have the effect of limiting such rights. Legislation on 
such matters as health and safety may limit such rights. 
Bylaws or regulations, even within the organisation 
itself, may impose constraints. 

In this case I am unaware of any such limitations. The 
question then is whether the manning levels favoured 
by Westrail for the operation constitute a harsh or 
unreasonable exercise of the right such to warrant the 
intervention of the Commission. 

At this point I note that the applicant in this matter is 
Westrail. The reason for that is that it is the party 
applying for relief. The relief it seeks from the 
Commission is quite simple and is applied for in the 
face of industrial action. It seeks a declaration of its 
rights and. effectively, for the Commission to refrain 
from intervention. The ARU's case is simply that the 
circumstances warrant intervention. Clearly, in a 
situation where there is a right pursuant to contracts of 
employment, that party which seeks to challenge the 
particular exercise of that right must discharge the onus 
of proof that the exercise of it is unreasonable in the 
circumstances. That is to say that in this matter, the 
onus falls on the Union to establish those grounds on 
which it claims the Commission should intervene. 

Inspections were carried out by the Commission of 
the Australind service in action with a five car consist. 
The route is controlled by automatic signalling. The 
cars have design features which address safety. These 
include an intercom system between the cars and with 
the engineman and his assistant being capable of being 
contacted, and a facility which enables contact with on 
station personnel. There is an emergency stopping 
system which is accessible in each car and an indicator 
light on the exterior of each car which identifies when it 
has been used. 

Evidence before the Commission given by a traction 
engineer Mr Rodney Vermeulen is that the railcars are 
so designed that in the event of a break away or 
disconnection from the train a car of this type would 
stop automatically. This was disputed by the evidence 
given by a guard Mr Jeffrey McGlinn. of an incident at 
Armadale. He stated that after a car had been 
disconnected it took off twice. Mr Vermeulen was 
unaware of the incident. I return to this subsequently. 

It is dear that the guard on a train has an overall 
responsibility for it. On a passenger train such as the 
Australind his duties include checking tickets and 
selling tickets as required, assisting with the loading 
and unloading of luggage, assisting passengers on and 
off the train, safe working duties as required and 

generally endeavouring to ensure the convenience and 
safety of the travelling public. The guard must be 
qualified in safe working. 

In general terms it is the role of the stewardess to carry 
out duties related to the serving oflight refreshments on 
the train, though it is acknowledged that in common 
with other Westrail employees such employees have a 
broad obligation to act reasonably to ensure the safety 
and comfort of passengers. In the event of an unruly 
passenger however, it appears that the stewardess 
should, unless the situation is minor, have recourse to 
the guard. 

Clearly the duties and responsibilities of a stewardess 
and a guard are not interchangeable. As they currently 
stand they are very largely distinct. Whether the guard 
has direct access to the whole train or not, a stewardess 
cannot be expected to take on the functions of a guard. If 
she was directed to do so she would be entitled to refuse. 
However, I don't believe there is an abuse here. In my 
view the stewardess in the fifth car is being required to 
work in accordance with her contract of employment in 
the same way as the stewardess in the other cars. 

As to safety, a number of points may be made. First 
there is an obligation on an employer to make the work 
environment as safe as is possible. The means of doing 
so will often depend on the circumstances. There may 
be some means better than others. What the Union is 
effectively asserting here is that the fact of no direct 
access to the fifth car means that the circumstances of 
that fact so far as safety is concerned can only be 
addressed by an additional guard assigned to work in 
that fifth car for the length of the trip. But, if the fact of 
no direct access raises questions which have no bearing 
otherwise and I believe it does, it does not necessarily 
follow that the answer to those questions must be the 
provision of an extra guard. The basic question is 
whether there is sufficient opportunity for the 
stewardess or passengers travelling in the fifth car to 
have access to the appropriate resources or skills, such 
as those of a guard, if required in particular, unforeseen 
circumstances. It appears from the details on the 
communication technology available, consideration of 
the relatively short duration of the trip and the detail on 
the expected procedures to be followed, that there is 
such access. And 1 am not convinced that it is 
inadequate. That is not to say that it is perfect of course 
and it seems to me that aspects of training and further 
training and the level of technology might usefully be 
reviewed and the degree to which the information on 
that technology is disseminated be considered with a 
view to improvements. However that is not an 
observation which is a determinant here. 

1 am not convinced that the incident described by the 
witness McGlinn at Armadale, which I have no reason 
to doubt occurred in the terms described, is one which 
warrants the provisions of an extra guard on the 
Australind service. What I would say is that if railcars 
do not perform in the manner attested to or do not 
comply with the set specifications, particularly so far as 
they go to braking facilities, the question which arises is 
whether such cars should be in service at all while they 
do not meet those specifications. I hasten to add that I 
am unaware of any occasion when this has occurred. 

Nor am I convinced that what the witness McGlinn 
describes as the manning levels on the Prospector when 
he is rostered on it should be used as a yardstick in this 
matter. I do observe that I found Mr McGlinn to be a 
very precise, forthright witness whose evidence I do not 
doubt at all but the reasons for the facts as he told me are 
not clear. 

Having regard for all before me I have concluded that 
the Union has not discharged the onus of establishing 
the grounds on which the Commission should 
intervene in the exercise of rights here. 
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Finally I turn to that part of the schedule which is 
effectively a complaint by the ARU that Westrail. by 
acting in the way it had, had breached an agreement on 
manning levels reached prior to the introduction of the 
new Australind service and, in the process, by a failure 
to notify change, had breached the agreed dispute 
settlement procedure. 

By submissions and evidence Westrail addressed this 
charge. It denied any knowledge of any prior agreement 
so far as guards were concerned other than it was 
accepted that there would be a guard rostered on to 
work each Australind train. Thus, according to 
Westrail. there was no change and thereby no 
obligation to notify. 

It is clear that the prospect of the guard not being able 
to have direct access to a car on the Australind service 
was raised in discussions between Westrail and various 
employee representatives prior to the implementation 
of the service (Exhibit W2). However there is no 
conclusive documentary evidence that any agreement 
was reached which would invoke the notification 
provisions of the dispute settlement procedure. Nor am 
I convinced that the terms of any such agreement were 
established verbally such as to constitute a breach in 
subsequent events though I do accept that it was 
understood between the parties that stewardesses 
would not be expected to carry out anything other than 
normal duties. And so far as this matter is concerned 
that remains the position. 

This matter will now be finalised by way of a 
declaration. The minutes are made available to the 
parties with these reasons. There will be a speaking to 
the Minutes as required, with decision to issue on the 
7th day of July 1989. 

WESTERN AUSTRALIAN 
INDUS TRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch. 

No. CR60 of 1989. 
COMMISSIONER SA. KENNEDY. 

25th day of July 1989. 

Order. 
HAVING heard Mr K. Baldwin on behalf of the 
applicant and Mr R. Wells on behalf of the respondent 
now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby declare — 

That it has not been established that the decision 
of the Western Australian Government Railways 
Commission to set as one the number of guards 
required on a five car Australind service as 
currently operated is unreasonable in all the 
circumstances. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch 
and 

Western Australian Government 
Railways Commission. 
No. CR333A of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows: 

The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Australian Railways Union of Workers West 
Australian Branch (the Unions) are in dispute with 
the Western Australian Government Railways 
Commission (Westrail) over the availability of 
certificated first aid personnel to employees 
engaged in the wagon shed at the Forrestfield 
complex. 

The Unions claim that Westrail should be 
obliged to take all such steps as are necessary to 
ensure that a person holding the appropriate St 
John Ambulance Certificate in first aid is on duty 
or available to employees in the wagon shed during 
all working hours and seek an order from the 
Commission to that effect. 

Westrail objects to the claim and to the issuance 
of any such order. 

Outlining the reasons for the claim Mr Wells said 
inter alia: 

In respect of the wagon depot at Forrestfield, it is 
clearly the claim that due to the nature of the work 
at that place — that is the uncertainty of the 
materials on which people will work, the rapid 
turnover of wagons, the type of work which does 
not guarantee what chemicals might have been the 
wagon's last consignment or even second-last 
consignment or indeed any number of 
consignments, for that matter. 

One has to be mindful of that and one has to be 
mindful of the very nature of the work performed at 
the depot. To have a first aid facility in the depot is 
admirable and Westrail in fact do have a first aid 
facility at the wagon depot. What we claim is that 
they do not have a system which guarantees that a 
person holding the appropriate St John 
Ambulance certificate will be in attendance whilst 
the workers are at that depot. 

(Transcript pp. 2-3.) 
Evidence was adduced by the applicant from Ms J. 

Davidson, Supervisor of first aid training St John 
Ambulance Association, Mr R.P. Hegney, 
Occupational Safety Consultant, Curtain Consultancy 
Services, Mr G.G. Whitby, Westrail employee and 
holder of the Bronze Medallion First Aid and 
Certificate of Occupational First Aid and Mr I.R. Penn. 
Boilermaker, employed at Westrail's Forrestfield wagon 
depot. 

Ms Davidson's evidence went to the levels of training 
provided by St John Ambulance Association in the four 
first aid courses provided. In ascending order they are 
the basic life support course, senior first aid certificate, 
first aid at work certificate and occupational first aid 
certificate (Exhibit W-1.2.3 and 4). Mr R. Hegney had 
completed a report entitled "Wagon and Repair Depot, 
Forrestfield" (Exhibits W-6) and his evidence went to 
that document and the findings recorded therein. 
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Mr S. Whitby testified as to how he obtained the first 
aid qualifications and the first aid procedures he 
carried out himself in the "wagon depot" at Forrestfield. 
He further testified that: 

So in the seven to nine years you were there, to 
your recollection there was not a time when the 
shed did not have a person who had a senior first 
aid certificate? On holidays I don't know but while 
1 was there, there was always someone there. 

Later Mr Whitby was asked in cross-examination: 
Mr Harwood: You said that as far as you are 

aware, apart from holidays, there was always a first 
aider on duty in the wagon repair depot? — Yes. 

When you were appointed in the wagon depot, 
was the nine day fortnight in vogue then? — Yes. 

And you are saying that at all times there was a 
first aider on, even though you might not have been 
there yourself? — Yes. 

So normally, because of the volunteers, there 
would be a first aider on? — Depending on the 
roster. 

What about the rest of Westrail's Forrestfield 
complex? Do you know whether there are first 
aiders on duty or not then? — Apart from myself, 
yes, I know that another examiner like myself is 
qualified first aider. 

Mrl.R. Penn's evidence highlights the background to 
the issue now before the Commission: 

Please tell us what was the circumstance that led 
up to the men's concerns at Forrestfield? — Going 
back to September '87, correspondence was 
forthcoming from our senior foreman now into 
Westrail Centre regarding the diminishing numbers 
of first aiders at Forrestfield and because of Westrail's 
reluctance, I suppose, to answer the problem of the 
diminishing numbers by way of saying that basic life 
support was adequatefirst aidfor the depot we felt that 
it was time to take a stand and apart from that there 
had been, in the last six months, three or four serious 
near misses in the depot so we felt it was about time 
that we did something about it. 

Did you say the senior foreman had written in 
over two years ago on the question of the adequacy 
of the basic li fe support? What is really the question 
there? — We feel that the basic life support is good 
for what it does, to sustain life, but it is inadequate — 
according to the blokes, I am going by now — it is 
inadequate in administering the general first aid 
required for the depot out of hours. 

By a first aider, what are you talking about? — By a 
qualified senior first aider. 

You weren't interested in the basic life support 
level? — No. The men at the shed felt that the 
minimum requirement for the shed would be the 
senior first aider. 

(Transcript pp. 34—35.) 
(Emphasis Added.) 

Mr Hassell outlined in detail the history of the matter 
and submitted that: 

That, sir, is the history of this claim now before 
the Commission and as can be seen from the very 
first motion, the claim as now submitted has an 
ulterior motive and that is to achieve the aim of a 
minority section of workers in Westrail to havefull first 
aid courses conducted in working time. 1 might add, 
this is not the aim of the majority of Westrail's 
work-force who recognise and are more than 
happy with Westrail's policy on first aid in-service 
training and Westrail's position as a centre of St 
John Ambulance Association in its own right. 

(Transcript p. 47.) 
(Emphasis Added.) 

He further submitted that Westrail presently provide, 
for employees who desire to undertake it, a basic life 
support course, to St John Ambulance Association 
standard. That an occupational health nurse is 
available for call between the hours of 7.00 a.m. and 4.00 
p.m. Monday to Friday and there is a St John 
Ambulance depot located at Kewdale, which is a 
relatively short distance from the Forrestfield depot. 

It was submitted that these factors combined, 
together with Westrail's compliance with the 
Occupational Health, Safety and Welfare Act 1984 
showed that the applicant's claim was not justified. 

Because of the respondent's view of the claim (as 
outlined above) it is necessary to state that the claim 
before the Commission is that contained in the above 
cited memorandum of matters in dispute. Clarification 
was sought by the Commission from the applicant as 
follows: 

The Senior Commissioner: The other thing, Mr 
Wells, you would have heard like 1 did, Mr Hassell 
say that the claim included the training in working 
hours, etcetera. That is not in the schedule I have 
got before me. 

Mr Wells: That is not the claim that I made out at 
commencement this morning. How Westrail 
achieves that aim is immaterial... 

The Senior Commissioner: But you want that 
aim achieved. It's a matter for Westrail how they 
achieve it, if the Commission agrees with you? 

Mr Wells: That's correct Yes, I am putting the 
proposition that it is not our claim that 26 hours' 
training be provided. It is our claim that a qualified 
first aider be provided. 

(Transcript pp. 49-50.) 
From the evidence given by Messrs Hegney, Whitby 

and Penn it is plain that during the hours of duty of the 
occupational health nurse and the equipment now 
provided for contacting the nurse, the provision in the 
wagon depot of a person/s qualified to St John senior 
first aid level, is simply not warranted and the claim is to 
this extent refused. 

However, having regard to Messrs Hegney and 
Whitby's evidence relating to the situation outside the 
hours of duty of the occupational health nurse, a 
different situation emerges where, because of the nature 
of the work performed in the wagon depot, first aid 
"cover" is very important. A consideration of Mr 
Hegney's report (Exhibit W-6), Messrs Whitby and 
Penn's evidence and a perusal, in particular, of Exhibit 
B page two, reproduced in full hereunder: 

C. West (ankles both broken) IVa hours No first 
aider. Rung Kewdale Ambulance out had to then 
wait for Kalamunda Ambulance to arrive. 

L. Martin (suspected heart attack) Occ Health 
Sister rung 20 minutes before she attended. 
Suggested ambulance be rung three-quarter hour 
before ambulance arrived. Numerous time this has 
occured (sic) and the shortest time to get Occ Health 
Sister is 20 min. When she took him in own car to 
local surgery. High Wycombe. 

C. West (crushed between tractor and wagon). 
Eric Wier. Hands crushed under axle box three- 

quarter hour before treatment was administered. 
L. Arcus. Went down with pain taken to 

doctors. 
George Southam. Run over by truck, multiple 

injuries. 
Charlie Gadie. Run over by tractor. Internal 

injuries possible. 
Rick Martin. Foot caught in points G.E. Wagon 

run over foot. 
Peter Shepard. Crane tipped over. 
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B. O'Callaghan lost top of finger Saturday. 
Laurie Silinsky lost thumb wheel lathe 

afternoon shift. 
Colin Smith. Head, possible spinal injury 

afternoon shift. 
Together with a consideration of object (2) of the 

Occupational, Health, Safety and Welfare Act 1984 
persuades the Commission that a person qualified in 
first aid to the St John Ambulance Association standard 
of senior first aid certificate, is warranted in the wagon 
depot at Forrestfield, during those working hours 
outside the ordinary working hours of the occupational 
health nurse. 

Having regard to the Course Details and Duration 
section of Exhibit W-2 and a requirement for suitable 
volunteers from the wagon depot workforce, the 1st day 
of October 1989 is the proposed operative date of the 
draft order to issue. A speaking to the minutes, if 
required by the parties, will be arranged by the 
Commission. 

Appearances'. Mr R. Wells appeared for the 
applicant. 

Mr A. Hassell appeared for the respondent. 
Mr B. Harwood appeared for the Amalgamated 

Metal Workers and Shipwrights Union of Western 
Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch and the 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Australian Government 
Railways Commission. 
No. CR333A of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13th day of July 1989. 

Order. 
HAVING heard Mr R. Wells and with him Mr B. 
Harwood on behalf of the applicants and Mr A. Hassell 
on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That during all working hours outside those of 
7.00 a.m. to 4.00 p.m. Monday to Friday at the 
wagon depot Forrestfield of the respondent, one 
employee on duty at the time shall be qualified to 
the St John Ambulance Association standard of 
senior first aid certificate. 

This Order shall not apply to employees who are 
employed in the classification of car and wagon 
examiner. 

This Order shall operate from the 1st day of 
October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Matter Referred for Hearing 

and Determination. 
The Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch 

and 
Foline Pty Ltd trading as Morley Reinforcements. 

No. CR536 of 1989. 
Construction Employee Construction Industry 

COMMISSIONER A.R. BEECH. 
13 th day of July 1989. 

Order. 
WHEREAS this matter came before the Commission 
on the 4th and 5th days of July 1989; and whereas on the 
5th day of July the applicant sought the leave of the 
Commission to have the hearing of this matter 
discontinued; and whereas the applicant gave an 
undertaking that there will not be industrial action 
taken against the respondent nor the intervener in 
relation to issues arising out of these proceedings; now 
therefore I, pursuant to the powers conferred on me 
under the Industrial Relations Act 1979; having heard 
Ms J. Boots on behalf of the applicant, and Mr H.J. 
Dixon, of Counsel, and with him Mr T.'Caspersz of 
Counsel on behalf of the respondent, and on behalf of 
Concrete Constructions (WA) Pty Ltd (Intervening) 
hereby order: 

That the hearing of this matter be 
discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries 

Employees' Union of Australia, 
Western Australian Branch, Union of Workers 

and 
Burswood Management Limited 

(Burswood Island Resort Casino). 
No.CR319of 1989. 

SENIOR COMMISSIONER G.G .HALL! WELL. 
25th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows: 

The Federated Liquor and Allied Industries 
Employees' Union of Australia, Western 
Australian Branch, Union of Workers (the Union) 
is in dispute with Burswood Management Limited 
(Burswood Island Casino) (the Respondent) over 
the dismissal of an employee Geoffrey Raymond 
Burgess, from the position of croupier. The 
position was a full-time one. The dismissal took 
place on the 7th day of April 1989. It was effected 
with payment in lieu of notice. 

The Union claims that in all the circumstances 
the dismissal was unfair and it seeks an order from 
the Commission that Mr Burgess be re-employed 
without loss from the time of the dismissal to that 
re-employment. 
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The Respondent denies that the dismissal of Mr 
Burgess was unfair and opposes the issuance of 
any such order. 

It is noted that the respondent has requested that 
video playing facilities be available during the 
hearing of this matter. 

The applicable principles are now well settled and 
are set out in the Undercliffe Nursing Home v. FMWU 
65 WAIG 385, RRIA v. CMEU Appeal No. 660 of 1988 
(unreported) (Parkers Case) TWU v. Eastern Goldfields 
Transport Board Appeal No. 253 of ^1989 
(unreported). 

In the instant case the facts which are not really in 
contention are that Mr G.R. Burgess, whilst on duty as a 
croupier during "a live" game of baccarat in the 
International Room of the respondent's premises, 
performed a "card trick" whilst purporting to shuffle 
cards in accordance with the "Baccarat Shuffle" 
approved by the Gaming Commission (Exhibit F-l). 
The incident which involved Mr Burgess, Ms S. Maton 
(pallette dealer). Ms T. Sorenson (inspector) and Ms R. 
Nikolik (croupier) was the manipulation of a card (the 
two ofhearts) in such a way that, at the conclusion of the 
purported shuffling of the packs of cards, that 
particular card remained on top of the deck. The last 
action was drawn to the attention of Ms Maton, Ms 
Nikolik and Ms Sorenson. 

Mr P.L. Yeap, a director of games, was in the 
respondent's surveillance room and observed the 
incident on a television monitor and directed the pit 
boss on duty to investigate. Mr Yeap was subsequently 
informed that the "dealer has turned over the cards after 
they have shuffled ..." (Transcript p. 56). Mr Yeap 
further testified that: 

Did you interview all of the staff involved with 
the game of baccarat on that particular table? — 
Yes, I did. 

How long after the incident did you interview 
them? — It was about 1.00 a.m. when I started my 
first interview with Simone Maton, who was the 
pallette dealer. 

The what dealer? — The pallette dealer. The girl 
was sitting ... 

The pallette dealer. You asked her what she 
observed? — Yes. I asked her what was said at the 
table. 

What did she say? — She said that before Geoff 
Burgess turned over the card he said, 'I bet you I 
know what card it is: it is the two of hearts', and he 
turned it over. 

Did you interview any other staff? — I 
interviewed inspector Tracey Sorenson. She 
confirmed what was said on the table; that is, when 
Geoff Burgess was shuffling the cards, before he 
turned it over he said, 'I bet you I know what card it 
is; it is the two of hearts' and he turned it over. So 
Simone Maton was not sure that it was the two of 
hearts. When she received the pack of cards from 
Geoff Burgess she turned it over to see whether it 
was the two of hearts or not, and it was. 

Simone Maton is the pallette dealer? — That's 
right, yes. 

And we saw her, in the video, turn the card up to 
see whether or not it was the two ofhearts. Did you 
interview Mr Burgess at all around one o'clock? — 
Yes, he was the last one. 

What did you ask him? — At about one o'clock I 
asked him in the International Room pit, 'What 
were you doing with the deck of cards?', or to that 
effect, 'Why did you turn it over?' he said, 'Because 
the card must have dropped off the top. I saw it and, 
trying to be smart, I said, 'It's the two of hearts' and 
he turned it over and he showed off— as a show-off 
to the girls. 

So he was saying the card just dropped off the 
pack of the cards — the top of the pack. That's why 
he saw the card? — Yes. 

He denied that he had manipulated the cards? — 
That's right. 

(Transcript pp. 56, 57 and 58.) 

Mr Yeap subsequently reported the incident in 
writing to Mr P. Arbuckle (Director of Games) who 
after reading the report, viewing the video tape and 
interviewing Mr Burgess who was accompanied by a 
union organiser, decided to terminate Mr Burgess' 
services. During his evidence Mr Arbuckle stated inter 
alia: 

When you dismissed Mr Burgess, what reasons, 
if any, did you state were the reasons for his 
termination or the reasons for your actions to 
terminate him? — I stated that it was multi-fold. It 
was the violation of the particular rules and 
procedures and the fact that he had deliberately 
lied to a senior member of management. 

Did Mr Burgess indeed admit to you that he had 
lied to Mr Yeap? — Yes, he did. 

You're quite sure that at the time of termination it 
was the breach of the rules and the deliberate lying 
to Mr Yeap which caused you to terminate him? — 
Quite sure. 

Thus far we've discussed Mr Burgess but, of 
course, he wasn't alone at the baccarat table at the 
time. There was an inspector and two other dealers. 
Can you tell the Commission what actions were 
taken by you to discipline the other team members 
and why you took those actions? — If we deal with 
the inspector first, my immediate reaction was to 
terminate the inspector. I hold the inspector 
responsible for the actions of her staff at that 
particular time. From memory, I believe — the 
inspector's statement is in a folder in my briefcase 
— the inspector did not see the initial turning up of 
the card by Burgess, merely the subsequent or the 
final turning up of the card by Burgess. I told her 
that because she was unaware that Burgess was 
violating the procederes by now shuffling the decks 
in three separate sections instead of two she was 
derelict in her duties, in not stopping that and 
correcting it and that I could not continue to 
employ her in the capacity of inspector but was 
prepared to continue her employment in the 
capacity of a dealer. 

What of the other two dealers on duty that night? 
— The other two dealers 1 believe when they tell me 
they looked at the cards to verify in their own minds 
that Burgess was correct in saying that his card was 
the two ofhearts. They subsequently turned those 
cards up to verify once more that, yes, they were the 
two of hearts. 

Were you satisfied with her explanation that her 
turning up of the card was not a deliberate act to 
...? — I had no proof otherwise. I immediately... 
was not satisfied but I have no proof otherwise. 

Is it for that reason she was not terminated? — 
Yes. 

What of the other employee, the pallette dealer? 
— What did she do on that screen that was really in 
breach of the rules and what action did you take? — 
The only thing that the pallette dealer did was 
again expose the top card after it had been initially 
exposed by Burgess. The action taken against her 

• was the disciplinary report you read earlier plus 
removal from the baccarat game in the 
International Room. 

Were you satisfied that the disciplining of the 
other participants in the team was commensurate 
with their lack of duty? — Yes. 
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Are you satisfied that the disciplining and the 
termination of Mr Burgess is consistent with his 
complicity in the events of that evening? — Yes. 

(Transcript pp 78 and 79.) 

Mr Burgess gave evidence during cross-examination 
inter alia that: 

After you had completed a riffle shuffle I 
observed on the video that you exposed a top card 
and then reshuffled and turned up the card again. 
Why would you have done that? — I don't know. I 
can't give you any reasonable explanation as to 
why I did it. 

Well you must have known it was wrong to 
expose a card prior to a shuffle and after the shuffle 
had been completed. What was the purpose of 
doing it? — To see if the card that was originally on 
the top was the last one on the — I was trying to find 
out to myself the card that I predicted at the end was 
the right one. 

And it was the right one, wasn't it? — Yes. 
How was it the right one? — Because it was the 

one on the top. 
No; what steps had you taken to make sure it was 

the right one? — By keeping the card on the top. 
So you were in effect prejudicing the proper 

conduct of the game by mis-shuffling the cards? — 
You were prejudicing the legitimacy of the game, 
weren't you, because it wasn't an honest shuffle? — 
By definition I would have to say, yes you are quite 
right. 

And you knew even before you commenced the 
shuffle that the objective you had in mind was to 
have a particular value of card on the top of the 
deck? — Yes. 

You knew that, didn't you? — Yes. 
So does it not follow that you knew, even before 

you commenced the shuffle, that you were going to 
do it dishonestly? — No. My intentions were not to 
be dishonest about what actually took place. 

Why did you shuffle the cards in such a way that 
you knew, at the end of the shuffle, a card of a 
particular value would be on top? — Why you are 
asking me ... 

What was the purpose of it? — Are you asking me 
why I did it? 

Yes? — As I said before, why I actually did the 
trick I don't know. 

But it was a trick, was it? — Yes, a harmless 
trick. 

But you don't know why you did it? — No. I can't 
give you a reasonable explanation. 

What did Mr Yeap ask of you when he broached 
this, subject matter? — What did he ask of me? 

Yes? — He said to me that he wanted to know 
what had happened and what was going on. 

What did you tell him on that first occasion? — I 
told him that a card had turned over. 

I put it to you that they are not the words you 
used. You said that a card had fallen off the deck? 
— A card had fallen off the deck, yes. 

There's a distinction between a card turning over 
and a card falling off the top of the deck, isn't there? 
— Yes. 

... Did he put to you a series of questions which 
were designed to find out the facts of the incident? 
— Yes. 

Can you recall being asked why you looked at the 
card when you were shuffling? — Yes. 

What reply did you give to that? — By memory I 
said something to the effect that I was being 
egotistical, showing off. 

That is roughly to the point. I would say that you 
admitted you were being stupid? — Yes — basically 
yes. 
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Did you also acknowledge that you had learned 
the trick from a previous employee of the casino, 
namely Mr Paul Berry? — Yes. 

And you admitted that doing the trick on that 
night was just showing off? — Yes. I would have to 
say that in all honesty, yes. 

(Transcript pp. 33, 37, 38 and 39.) 
In all of the above circumstances and in particular 

having regard to the facts that the baccarat game was 
"live", that is in progress, when the "trick" shuffle was 
performed, it was a clear breach of the rules of the 
baccarat shuffle and if noticed by a patron/s it could 
have led to severe consequences for the casino. Further 
the level of disciplinary action taken against the other 
three employees concerned, lead to the firm conclusion 
that the termination was not unfair. The application is 
therefore dismissed. 

Appearances: Mr E. Fry on behalf of the applicant. 
Mr D.M. Jones on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries 

Employees' Union of Australia, 
Western Australian Branch, Union of Workers 

and 
Burswood Management Limited 

(Burswood Island Casino). 
No. CR319of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25th day of July 1989. 

Order. 
HAVING heard Mr E. Fry on behalf of the applicant 
and Mr D.M. Jones on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
• Section 44(9).—Alteration of Contract/ 

Unfair Dismissal. 

Federated Liquor and Allied Industries 
Employees" Union of Australia. 

Western Australian Branch, Union of Workers 
and 

Fremantle Sailing Club (Inc). 
No. CR30 of 1989. 

Barman Entertainment 
COMMISSIONER O.K. SALMON. 

25th day of May 1989. 

Unfair dismissal — alteration of contract — barman — 
case dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This matter is dealt with 
pursuant to section 44(9) of the Industrial Relations Act 
1979 following a referral from Kennedy C. on 1 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

A70691-8 
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February 1989. The reference schedule describes the 
issues originally in dispute in some detail and it will be 
convenient to reproduce its contents here: 

A dispute exists between the Federated Liquor 
and Allied Industries Employees' Union of 
Workers, Western Australian Branch and the 
Respondent. It concerns a member of the 
Applicant Union, Mr Derek Brennan. 

It is agreed between the parties that Brennan 
commenced employment with the Respondent as a 
Barman in December 1985 on a full-time basis. It is 
further agreed that Brennan went on paid leave 
commencing on 6 December 1988 and that during 
that leave period he received a letter dated 23 
December 1988 from the Respondent giving him 
notice that he was no longer required to work for 
the Respondent on a full-time basis but that at the 
completion of the paid leave period, being five 
weeks he would be offered work by the Respondent 
on a casual basis. 

The Applicant Union claims that there has been 
no termination of Brennan's contract of 
employment by the Respondent and that the 
Respondent is unfairly seeking a variation in a 
contract of employment which is still on foot. The 
ground of unfairness is that the Respondent did 
not have due cause. Further, and in support of that 
contention the Applicant Union claims that 
Brennan has an entitlement of two weeks' paid 
leave under the terms of that contract of 
employment. It seeks an Order from the 
Commission declaring that the variation in the 
contract of employment which is sought is unfair 
and that the employer be obliged to continue 
Brennan in full-time employment. 

The Respondent claims that by way of the letter 
dated 23 December 1988 he effectively gave due 
notice to Brennan of the termination of his 
contract of employment with it. It denies that 
Brennan has been dismissed unfairly or treated 
unfairly at all so far as any contract of employment 
between it and Brennan is concerned. Further it 
denies that Brennan is entitled to two weeks' leave 
but in the event of such a finding it claims this 
would only go to the lawfulness or otherwise of the 
dismissal and would not constitute any unfairness 
by the Respondent. 

The matter was brought on for hearing on 10 March 
1989 when the Applicanct advised me that Mr Brennan 
was told on 8 February 1989 that his employment was 
ended, in the Applicant's opinion because his case had 
been referred and the claim was now one of unfair 
dismissal. The Applicant therefore seeks relief for Mr 
Brennan in the form of an Order requiring that he be 
offered by the Respondent a new contract of service in a 
full-time capacity as Barman. 

Four witnesses were called to testify in this case and 
two days were required to complete the hearing. That 
may suggest the case of considerable complexity 
requiring a lengthy analysis of the opposing testimony 
and the respective arguments. However, I have decided 
that will not be necessary. What I say will deal with the 
substance of my reasons for decision thus preserving all 
rights of the parties in any future courses of action they 
may wish to pursue. 

The letter of 23 December 1988 mentioned in the 
reference schedule was tendered in evidence. It 
contains three short paragraphs making very clear 
statements: 

I have reviewed the operation of the Sailor's Bar 
and decided to make a few changes. With effect 
from 17 January 1989 the day you finish your 
holidays you will revert to the position of casual 
Barman. 

Coupled with the other job that you have and my 
predicted need for casual staff in the New Year I 
don't foresee much decrease in your take home 
salary. 

Your contribution to the Fremantle Sailing Club 
over the past three years has been appreciated and 1 
look forward to your continued assistance during 
1989. 
DJ. Adams 
General Manager. 

I accept the proposition advanced for the 
Respondent by Mr Jones: that the first paragraph in the 
letter of 23 December 1988 conveyed to Mr Brennan 
that his contract of service as a full-time employee was 
terminated. Therefore, on a strict legal analysis, by 
commencing employment again with the Respondent 
on 17 January 1989 Mr Brennan lookup employment as 
a casual. However, nothing is clearer from Mr Adams' 
testimony than the fact that Mr Brennan had no future 
with the Respondent from 7 December 1988 — at least 
as far as Mr Adams was concerned and he after all was 
the person having power of decision with regard to 
hiring and firing staff. Moreover, Mr Adams was very 
clear regarding his reasons for getting rid of Mr 
Brennan before he composed the letter. All of these 
reasons were subsumed in the term disloyalty, 
although, undoubtedly, the principal reasons were that 
Mr Brennan was allegedly continually at loggerheads 
with his superior, Lillian McKenzie and that he had 
demonstrated his lack of concern for the Respondent's 
best interests by taking five weeks" annual leave, thereby 
creating a staff shortage during a critical period. 

Mr Adams explained that while in the final analysis it 
was his decision whether Mr Brennan would be 
dismissed he "cleared his yard arm" by discussing the 
issues with the Club Commodore. The Commodore 
was of the opinion that Mr Brennan should be 
dismissed and he made that quite clear to Mr Adams. 
Nevertheless, Mr Adams followed the course of 
providing Mr Brennan with optional employment and 
his reasons for doing so were made plain indeed in his 
testimony. He wanted to let Mr Brennan down lightly 
whilst giving him five weeks to consider his position. 
Indeed, his belief was that Mr Brennan would read 
between the lines and not bother to take up the option 
offered. 

If Mr Brennan had taken up the employment option 
offered to him on the strength of the letter's contents 
without asking any questions before 17 January 1989 he 
would have virtually made it impossible for the 
Respondent in this case. The Applicant's point would 
have been that Mr Adams simply could not have things 
both ways. Either Mr Brennan was "disloyal", to use Mr 
Adams term, or he was not; and since he was being 
offered employment, albeit casual employment, he 
could not have been "disloyal" in the first place. 

I emphasise that the Applicant Union claims that Mr 
Brennan was unfairly dismissed from his employment 
because he instigated actions against the Respondent in 
this Commission; and given the circumstances as I have 
described them, it is not difficult to understand why the 
contents of the letter of 23 December 1988 and Mr 
Adams' purpose are relied upon to imply wrong doing 
or even dishonesty on his part towards Mr Brennan. 
There is then the further implication that as to the 
credibility of the witnesses I should prefer the testimony 
of Mr Brennan over that of Mr Adams. In that event the 
Applicant's case may be very much the stronger. 

However, as I understand Mr Brennan's testimony he 
contacted Mr Adams by telephone shortly after he 
received the letter and long before 17 January 1989. He 
was told by Mr Adams that the reason for being offered 
casual employment was that the Club was not big 
enough for he and Lillian McKenzie to work in, 
meaning there was a bad working relationship between 
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the two of them. It has occurred to me that upon being 
informed of Mr Adams' belief Mr Brennan would have 
realised that he really had no future with the 
Respondent and the letter was the way of telling him so; 
and if he took up the option he would do so knowing 
that he would be dismissed out of Mr Adams' 
consideration for Lillian McKenzie. He might have 
declared the letter dishonest and condemned Mr 
Adams for composing it but that would not alter the fact 
that he knew he would soon be dismissed. Would that 
dismissal be unfair? 

Having considered all of the testimony in this case I 
have concluded that the events I have described provide 
only the appearance of an unfair dismissal. Taking 
LilUan McKenzie's testimony into consideration I 
believe there was a problem in the relationship between 
herself and Mr Brennan of sufficient magnitude as 
would require that one of them be removed and Mr 
Brennan understood that. Had Mr Adams simply 
dismissed Mr Brennan either by giving him notice or 
payment in lieu thereof the matter would have been 
closed there and then. The message conveyed by the 
letter to Mr Brennan was made patently false when he 
spoke to Mr Adams per telephone prior to 17 January 
1989 and from that point it was to be taken as a letter of 
dismissal. 

In all of the circumstances I believe Mr Brennan was 
wrong to take up employment on 17 January 1989 as 
though in every real sense his knowledge of the letter's 
falsity made no difference. He was very much the 
architect of his own fate. I do not believe he was unfairly 
dismissed. My decision in this case is that it be 
dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(9).—Alteration of Contract/ 

Unfair Dismissal. 
Federated Liquor and Allied Industries 

Employees' Union of Australia, 
Western Australian Branch, Union of Workers 

and 
Fremantle Sailing Club (Inc). 

No. CR30 of 1989. 
Barman Entertainment 

COMMISSIONER O.K. SALMON. 
25th day of May 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anglican Homes (Inc) 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

No. CR437 of 1989. 
SENIOR COMMISSIONER G.G.H ALU WELL. 

12th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The issue referred to the 
Commission for hearing and determination pursuant 
to section 44 of the Act is as follows: 

The question for hearing and determination is a 
further claim by the respondent union that in 
addition to the agreed package, employees with 
five or more years of service who are made 
compulsorily redundant should receive an 
additional severance payment calculated at two 
weeks' pay for each year of service in excess of four 
years — 

e.g.: five years' service = 10 weeks' pay 
six years'service =12 weeks'pay 

nine years'service =18 weeks'pay 

13 years'service =26 weeks'pay 
The background to the matter was succinctly 

described by Mr McGinty: 
The memorandum of matters for hearing and 

determination which were drawn up by Negus C. 
on 8 June and referred to the Commission for 
hearing and determination, set out in the schedule, 
a very extensive agreement that has been reached 
between the parties as to the treatment to be 
afforded to the employees of Anglican Homes, 
employed at the St George's Nursing Home in Mt 
Lawley, in respect of their impending 
redundancies. 

Essentially what is involved so far as the St 
George's Nursing Home is concerned is that some 
time after October of this year, it is likely that a 
significant part of the staff will be made redundant 
as a result of what is specified in the fifth stroke on 
the first page where it reads: 

Reconstruction of St George's Nursing Home 
on its existing site in Mt Lawley, from 134 to 60 
beds, during February 1991 to January 1992. 
To facilitate that time frame, construction work 

will be necessary on the site prior to that and that is 
what will lead to significant staff reductions. 

The only matter in dispute is set out in the last 
paragraph of the memorandum from Negus C. and 
that is an issue which relates to people who meet two 
requirements. The first is that they be made 
compulsorily redundant — in other words, people 
who wish to stay employed by the nursing home but 
who are made redundant against their wishes — 
and, secondly, people who have five or more years 
of employment. We're talking only about the long- 
term employees and only about people who are 
made compulsorily redundant. 

(Transcript pp. 2, 3 and 5.) 
In essence the applicant contends that when 

redundancies occurred in the Silver Chain Nursing 
Association, due to Federal Government's funding 
formulas for staffing levels in nursing homes, the 
redundancy formula adopted i.e. four weeks' pay plus 
one week's pay for each year of service was appropriate, 
at that time, for employees who had long term employ- 
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ment. Secondly, it was submitted that the General 
Order issued, by consent, by this Commission (69 
WAIG 517) regulating matters relating to 
redeployment, retraining and redundancy for 
Government hospital employees provides recognition 
for employees of longer service. Thus, so it was argued, 
the union's claim is appropriate in the present 
circumstances. 

For the respondent, Ms Fitzgerald contended that the 
union had originally sought from the respondent the 
Termination, change and Redundancy provisions 
applicable in the Metal Trades area (see Print F6230, 
F7262 and 66 WAIG 580). After due consideration the 
respondent accepted the union's claim and the offered 
redundancy package is based squarely on those 
provisions, but with further concessions made to its 
employees. The "redundancy package", it was 
submitted, was not a minimum package but a fair and 
equitable proposal in all the circumstances. 

At the outset it appears to the Commission that the 
inherent principle established by the Termination, 
Change and Redundancy Case (supra) recognises the 
greater the length of service of an employee with a 
particular employer as requiring recognition by way of 
increased payment to the employee should redundancy 
occur. 

Applying that rationale to the claim as made in the 
present case and having duly noted the quantum 
accepted in the Silver Chain Nursing Association 
agreement, the quantum applicable to Government 
hospital employees who become redundant (69 WAIG 
517), the Termination. Change and Redundancy 
"standard" and the cost to the respondent, the 
Commission concludes that one week's pay for each 
year of service for employees with five or more years of 
service, appropriately recognises the employees 
increased length of service with the employer for 
redundancy purposes. The claim is to the above extent 
granted. 

Appearances: Ms B. Fitzgerald appeared for the 
applicant. 

Mr J.A. McGinty appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anglican Homes 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch. 

No. CR437 of 1989. 
PRIVATE HOSPITAL EMPLOYEES 

AWARD No. 27 of 1971 
ENROLLED NURSES AND NURSING 

ASSISTANTS (PRIVATE) 
AWARD No. 8 of 1978. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20th day of July 1989. 

Order. 
HAVING heard Ms B. Fitzgerald on behalf of the 
Applicant and Mr J.A. McGinty on behalf of the 
Respondent, whereas the parties were able to agree to 
part of the conditions to be applicable to proposed 
redundancies by Anglican Homes Incorporated and 
submitted the outstanding issues to arbitration and the 
Commission having determined those outstanding 
issues, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby orders that the terms of the following schedule 
be applied to any redundancies by Anglican Homes 
Incorporated. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
(1) Anglican Homes will nominate the number of 

employees to be declared redundant by classification, 
by number and by date. For the purposes of this 
redundancy package there will be five classifications as 
follows: 

(a) Registered Nurses, 
(b) Occupational Therapy and Physiotherapy 

Staff, 
(c) Other Nursing and Personal Care Staff 

(Enrolled Nurses, Nursing Assistants, Hostel 
Supervisors and Hostel Assistant 
Supervisors), 

(d) Clerks/Administrative Staff, 
(e) Domestics (kitchen, pantry, laundry, orderlies 

and cleaning staff)- 
(2) Employees within the classification affected will 

be asked to volunteer for redundancy. 
(3) If insufficient employees, within the 

classification, and by number offer themselves for 
redundancy, Anglican Homes will select employees for 
redundancy from that classification on the basis of last 
on first off. Last on, relates to service with Anglican 
Homes and not necessarily a particular facility. 

(4) If more than the specified number of employees 
by classification volunteer for redundancy, redundancy 
will be offered in priority order to the longest serving 
employees. 

(5) Notices of redundancy will be provided by 
Anglican Homes to employees in each classification at 
least six weeks in advance of the effective redundancy 
date (i.e. the Notice Board). 

(6) During the Notice Period, employees will be free 
to take up external alternative employment offers and 
be guaranteed of receiving the redundancy payments. 

(7) Employees with 10 years and more service will 
receive payment for pro rata Long Service Leave 
Entitlements in accordance with the current Long 
Service Leave conditions. Redundancy payments at 
ordinary rates applicable to the individual employee 
will be as follows: 

(a) Voluntary Redundancy: For those employees 
choosing voluntary redundancy the following 
redundancy payments will be made. 

Period of Continuous Service Redundancy Pay 
Less than one year Nil 
More than one hut less than two years Four weeks' pay 
More than two but less than three years Six weeks' pay 
More than three hut less than four years Seven weeks' pay 
Four years and more Eight weeks' pay 

(b) Compulsory Redundancy: For those 
employees who are forced to take redundancy 
the following redundancy payments will be 
made. 

Period of Continuous Service Redundancy Pay 
Less than one year Nil 
More than one hut less than two years One week's pay 
More than two hut less than three years Six weeks' pay 
More than three but less than four years Seven weeks' pay 
Four years Eight weeks' pay 
Five years Nine weeks' pay 
Six years 10 weeks' pay 
Seven years 11 weeks' pay 
Eight years 12 weeks' pay 
Nine years 13 weeks' pay 
10 years 14 week's pay 
11 years 15 weeks' pay 
12 years 16 weeks' pay 
13 years 17 weeks' pay 
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Poriixl of Continuous Scnicc Redundancy Pay 
!4 years 18 weeks' pay 
15 years 19 weeks'pay 
16 years 20 weeks' pay 
17 years 21 weeks* pay 
18 years 22 weeks" pay 

(8) Employees wishing to volunteer for internal 
classification and who, on the basis of management 
decision (having regard to experience and qualifica- 
tions), are potentially suitable for reclassification will 
be repositioned to a vacant position for a probationary 
period of six weeks. If at the end of the probationary 
period, the employee's service has proven to be 
satisfactory, the reclassification will become 
permanent. If at the end of the six week probationary 
period the employee's performance has proven to be 
unsatisfactory, Anglican Homes will reposition the 
employee in his or her former classification. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The West Australian Timber Industry. 

Industrial Union of Workers 
South West Land Division 

and 
Gandy Timbers Ltd. 
No. CR284 of 1989. 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Withdrawal of payroll deductions for union sub- 
scriptions, unilateral action by employer, onus, 
practice reinstituted. 

Reasons for Decision. 
THE COMMISSIONER: The applicant in these- 
proceedings seeks an Order from the Commission 
requiring the respondent to restore the practice of 
deducting union subscriptions from its employees' 
wages. The matter was unable to be resolved between 
the parties and was referred pursuant to section 44(9) of 
the Act for hearing and determination. The 
Commission heard the parties in Bunbury. The 
evidence before the Commission shows that the 
respondent company had until 31 March 1989 deducted 
the union contributions from the wages of members of 
the applicant union who were its employees pursuant to 
an authorisation received by it from those employees. 
That practice had been in force for a considerable 
number of years although the date of its introduction, 
and the circumstances of its introduction are not clear 
to the parties, and therefore not to the Commission. 
Certainly the practice had been in existence for the last 
10 years and, within the knowledge of the respondent 
company, in force for some years prior to then. It is clear 
and uncontested that the respondent company 
observed that practice. However, on 31 March 1989, 
without any prior warning discussion or notification to 
the employees concerned, nor to the union concerned, 
the respondent company unilaterally ceased that 
practice. It gave effect to its decision by sending a letter 
to the employees concerned in the following manner: 

You are advised that, with immediate effect. 
Union dues will cease to be deducted from 
employees' wages. 

The last deduction was made on pay week 
ending 29 March 1989. 

At that time, no explanation was forthcoming from 
the company. It is to be noted that notification was not 
given to the union in any form. The evidence given by 
the organiser of the union shows that the union became 

aware of the changed circumstances only by virtue of 
contact received from the union members concerned. 

Given the circumstances outlined above, the claim of 
the applicant union falls clearly within the definition of 
industrial matter contained in the Act which in 
paragraph (g) includes as an industrial matter: 

The restoration of a practice of collecting 
subscriptions to an organisation of employees 
where thatpratice has been ceased by an employer 

In the course of its submissions the respondent 
company raised the question of onus in these 
proceedings, and put forward the proposition that 
jurisdiction having been found by the Commission, the 
matter was to be decided upon the case presented by the 
union for the re-introduction of the payroll deductions. 
That is, the reasons for the employer ceasing the 
deductions is a factor to be taken into consideration, but 
is not determinative of the issue. Further, it submitted, 
the applicant in these proceedings had failed to make 
out a case for the re-introduction of payroll deductions 
and therefore the claim must fail. The Commission 
disagrees with that approach to the issue. The inclusion 
of the above within the definition of industrial matters 
is quite deliberate. By it, a claim for the re-introduction 
of payroll deductions becomes an industrial matter. A 
claim for the introduction of payroll deductions, other 
than by agreement, and where such deductions did not 
occur before, is not an industrial matter (see HEU v. St 
John of God Hospital and Others, 54 WAIG 1266, 
Metropolitan Laundry Employees' Union v. The Lakes 
Hospital, 62 WAIG 1785 and the following appeal at 
page 2424). Clearly the legislation does not envisage a 
claim for the introduction of payroll deductions de novo 
as falling within the Commission's jurisdiction. The 
interpretation of the onus as submitted by the 
respondent is to require the applicant union to 
demonstrate to the Commission why payroll 
deductions should be introduced between the applicant 
and the respondent, jurisdiction being available 
because the payroll deductions sought had previously 
occurred. I believe that to be a mis-statement of the 
onus. Once it is understood that payroll deductions had 
been occurring, and a claim for their re-introduction 
properly made, the Commission must place the onus 
upon the party seeking the change, which in a matter 
such as this, is the respondent company. It is for the 
respondent company to justify the discontinuance of 
the practice of deducting union contributions on behalf 
of employees who are members of the union, and not for 
the union to carry the onus of establishing the basis for 
payroll deductions to be made following the action of 
discontinuance. This case is a good example of the 
fallacy of the approach adopted by the employer in 
these proceedings because, given the lack of 
communication between the company and union at the 
time of the discontinuance, this would place the union, 
if the employer's submissions are correct, in the 
position of having to justify the re-introduction of the 
payroll deductions without knowing why they were 
discontinued. 

This conclusion as to onus was reached by the 
Commission constituted by Salmon C. in re: The Shop, 
Distributive and Allied Employees' Association, 67 
WAIG 672 at 674. In that matter the respondent 
employer Charlie Carter Pty Ltd withdrew the practice 
of payroll deductions which had been operating for 
some time in favour of the applicant union. Whilst it is 
conceded that the circumstances of that matter do not 
resemble the circumstances of the matter currently 
before the Commission, when considering the question 
of onus the Commission had the following to say: 

... For these reasons I am not impressed with the 
proposition that the practice can be withdrawn at 
the company's discretion. That seems to imply that 
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the union has lost a privilege rather than being 
deprived of something that it might validly expect 
to continue because of an agreement. In my 
opinion the company having withdrawn the 
practice is required to show that its action was 
justified in all of the circumstances. 

As has been said the reason for the introduction of 
payroll deductions originally is not known. However, 
the practice has existed for some considerable time, and 
the Commission is aware from the documents tendered 
by the employer that a commission of 7.5 per cent was 
deducted by the employer from the moneys otherwise 
due to be paid to the union. I note from the evidence of 
Mr Corbett, the Manager of the respondent, that he 
seemed unaware of the amount of the commission 
(transcript p. 36). It would seem, therefore, that the 
practice of payroll deductions undertaken by the 
respondent to this matter is similar to the practice under 
consideration by Salmon C. in the earlier matter. 

In presenting its case the union sought to 
demonstrate that the withdrawal of the practice by'the 
respondent company had led to a downturn in 
industrial relations. The union was able to demonstrate 
by the evidence called on, its behalf that it had members 
employed by the respondent company who wished to 
continue the practice of payroll deductions, and that 
those members found the alternative methods of 
payment to be onerous. Whilst a souring of relations 
between the union and the respondent company might 
well occur as a result of the company's actions, that of 
itself is not a valid reason for its re-introduction. It 
would be expected, especially given the manner in 
which the company implemented its decision, that 
relations would sour. Certainly other proceedings 
before the Commission would give rise to the 
presumption that there is some difficulty between the 
parties in their ordinary day to day relations. It is noted 
that whilst company does indeed apologise to the union 
for the lack of notification from the company to the 
union (transcript p. 20), it is open to assume that that 
apology would not have occurred unless these 
proceedings had taken place. 

It is also noted that the issues raised in the 
correspondence which constitutes Exhibit A and 
which the Union relied upon to establish a downturn in 
relations between it and the company are matters 
within the knowledge of the Commission, they having 
formed the subject of conferences pursuant to section 
44. If the timing of the company's decision in this matter 
is not related to its relationship with the Union then its 
sense of timing leaves something to be desired. It is at 
best a most unfortunate coincidence. 

For the company the evidence given was that payroll 
deductions were made from the wages of its employees 
pursuant to an authority from those employees for 
Union subscriptions and also for matters relating to 
hospital benefits. The Commission notes that Mr 
Corbett described the deductions made as being a 
service offered ex gratia, which is not the case given the 
commission payable for the deduction of union fees. 
On behalf of the company it was stated that payroll 
deduction of union fees had been a problem from 
approximately August 1985 when a computerised 
payroll system was apparently introduced into the 
respondent's operations. If that is the case, the 
Commission finds it strange that the difficulties seen by 
the respondent company have not been discussed with 
the union since that time. Indeed it is wrong, in the eyes 
of the Commission, for the practice to have been 
discontinued without prior discussion at all. However, 
the cause of the employer's action being taken at the 
time which it was, is said to be the company's awareness 
of a requirement to keep "meticulous records" by new 
taxation regulations and to be answerable for those 
records. Further the company saw as relevant the date 

by which tax file numbers were required to be lodged, 31 
March, and thus ceased the service it provided from that 
date. In support of its contention the company tendered 
as Exhibits 1 and 2, the group certificates required to be 
completed in respect of each employee. As the 
Commission can observe, there is a requirement for the 
amount of union contributions deducted to be noted in 
the new forms. It is not clear to the Commission, 
however, given the computerised payroll system 
referred to earlier, why such an administrative 
requirement increases the problems already envisaged 
by the employer. 

It was further stated that due to the turnover of the 
respondent's workforce, the requirements of payroll 
deduction are onerous. However, it would seem that the 
level of staff turnover currently being experienced by 
the respondent employer is not significantly different 
from the turnover of the employer's operations in past 
years (transcript p. 39), although detailed material was 
not presented to the Commission on this point. 
Certainly the evidence brought by the union from Mr 
Craig tended to show, in the case of Mr Craig, a person 
of relatively long service, viz seven years. It was also said 
that the administrative burden on the employer was 
large given that only three employees availed 
themselves of the practice. However, the Commission 
notes that a commission was payable for the facility 
used which represents an offset to the administrative 
work involved. Although the administrative procedures 
undertaken by the respondent employer are not known 
in their entirety, the Commission is aware that the 
employer required a fresh payroll deduction authority 
from its employees consequent upon an increase in the 
level of union contributions to be deducted (transcript 
p. 36,37). However, the increases in union contributions 
are annual and not in any sense an irregular 
occurrence, and according to the union in these 
proceedings, the payroll deduction authority signed by 
the employees concerned, although no examples were 
tendered during the hearing, allow for the deduction of 
the union contribution at whatever level it happens to 
be. As a consequence, the Commission has the 
impression that the employer in these proceedings 
might well be undertaking an administrative measure 
in requiring the additional authority which is not 
necessary for it to take. 

Finally, the action taken by the employer in this 
matter cannot be divorced from the manner in which it 
chose to do it. It acted without warning to its employees 
on whose behalf it had been deducting union fees for 
some considerable time. It acted without any warning to 
the union itself, and indeed without any notification, 
although simple courtesy would indicate that such a 
communication of intent is called for. Whilst the 
implementation of the deduction is a matter between 
the employer and the employee, the union is certainly 
involved and is entitled to a sufficient warning of the 
employer's intent, and further the opportunity to meet 
and discuss the matter with the employer before the 
implementation of the decision to cease the practice. It 
was professed on behalf of the respondent employer 
that its action was taken in good faith, without an 
ulterior motive and without an intent to antagonise. The 
Commission notes that submission, but observes that 
the manner in which the respondent company 
implemented its decision would lead to an opposite 
conclusion from those whose only knowledge of the 
proposed cessation occurred after the event. 

For the above reasons the Commission does not 
judge the reasons given by the respondent employer to 
be sufficient justification for the action taken. That, 
together with the circumstances of the matter, and the 
evidence led by the Union from Mr Craig leads the 
Commission to find in the Union's favour. Accordingly 
the Commission will require the re-introduction of the 
practice. 



Appearances: Mr M.G. Loader appeared on behalf of 
the Claimant. 

Mr B.D. Williams appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The West Australian Timber Industry 
Industrial Union of Workers, 
South-West Land Division 

and 
Gandy Timbers Pty Ltd. 

No. CR284 of 1989. 
COMMISSIONER A.R. BEECH. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
Applicants and Mr B. Williams on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

1. Gandy Timbers Pty Ltd (the employer) shall 
deduct union subscriptions as equal amounts 
each pay period for employees who complete a 
payroll deduction authority. 

2. The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed payroll 
deduction authority and continue deducting 
throughout the employee's period of 
employment until the authority is cancelled in 
writing by the employee. 

3. The West Australian Timber Industry 
Industrial Union of Workers, South-West 
Land Division (the Union) shall advise the 
employer in writing of the level of union 
subscriptions to be deducted. The employer 
shall implement any change to the amount 
deducted as result of that advice no later than 
one month after notification except where the 
Union nominates a later date. 

4. The employer shall not make any deduction of 
subscriptions from an employee's termination 
pay other than normal deductions for the 
period prior to the termination date. 

5. The employer shall forward subscriptions 
deducted with supporting documentation to 
the Union on a monthly basis, provided that a 
commission equal to 71/2 per cent of the total 
subscriptions may be retained by the 
employer. 

(Sgd.) A.R. BEECH, 
Commissioner. 

PARTIES 
NUMBER - 

Amalgamated Metal Workers 
Union and Another 

Amalgamated Metal Workers 
Union and Another 

Amalgamated Metal Workers 
Union and Another 

Amalgamated Metal Workers 
Union and Another 

Amalgamated Metal Workers 
Union and Another 

Amalgamated Metal Workers 
Union and Others 

Amalgamated Metal Workers 
Union and Others 

Amalgamated Metal Workers 
Union and Others 

Amalgamated Metal Workers 
Union and Others 

Amalgamated Metal Workers 
Union and Others 

Amalgamated Metal Workers 
Union and Others 

Confined Corrosion 
Control Pty Ltd and 
CCI Joint Venture 

Goldsworthy Mining 
Ltd 

Hamersley Iron Pty 
Ltd 

Ralph M. Lee 

Translos Pty Ltd 

Clough-Cope IPC 
Joint Venture and 
Others 

Co-Operative Bulk 
Handling 

State Energy Com- 
mission of Western 
Australia 

State Energy Com- 
mission of Western 
Australia 

Western Australian 
Government Rail- 
ways Commission 

Wigmores Tractors 
Pty Ltd 

COM- DATE MATTER RESULT 
MISSIONER 

C363 of 1989 10/05/89 Strike re Dismissal of a Concluded 
—Hollett worker 
—Dep Registrar 
C519 of 1989 26/06/89 Dispute re Breakdown Concluded 
—Gregor of industrial relations 
C362 of 1989 02/06/89 Dispute re Relocation of Referred 
—Gregor 23/06/89 employees 
C1569of 1988 28/11/88 Stop Work Meetings Concluded 
—Hollett 
—Dep Registrar 
C560 of 1989 04/07/89 Dispute re Payment for Referred 
—Halliwell S.C. Hookup Work 
C516 of 1989 21/06/89 Strike re Safety issues Concluded 
—George C. 21/06/89 

C522 of 1989 N/A Dispute re Respondency Withdrawn 
—Gregor C. to Award 
C885 of 1989 19/08/89 Strike re Use of Concluded 
—Salmon C. Contractors 

C498 of 1989 19/06/89 Dispute re Lost Time Concluded 
—Salmon C. 

C93 of 1989 10/02/89 Dispute re Bans over Concluded 
—Kennedy C. Asbestos issue 

C352 of 1989 05/05/89 Dispute re Continuity Concluded 
—George C. 06/05/89 of employment 

16/05/89 



NUMBER — 
COM- 

MISSIONER 
MATTER 

Amalgamated Metal Workers Bains Harding 
Union Industries Pty Ltd 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Corsett International 
Scaffolding 
Contractors 

Geraldton Building 
Company Pty Ltd 

Hamersley Iron Pty 
Limited 

Hamersley Iron Pty 
Limited 

Hamersley Iron Pty 
Limited 

M.C. Carthy's Engin- 
eering 

MacMahon Construc- 
tion Pty Ltd 

Nu Farm Limited 

Amalgamated Metal Workers Paganelli Engineering 
Union Pty Ltd 

Amalgamated Metal Workers Royal Automobile 
Union ClubofWAInc 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

Amalgamated Metal Workers 
Union 

State Energy Commis- 
sion of Western 
Australia 

Transfield (WA) 
Pty Ltd 

M J. Vandeling 

C412 of 1989 19/05/89 Strike re Alleged unsafe Concluded 
—Hollett 26/05/89 work practices 
—Dep Registrar 21/06/89 
—George C. 
C346 of 1989 02/05/89 Strike Action Concluded 
-Hollett 
—Dep Registrar 
C365 of 1989 10/05/89 Dispute re Payment for Concluded 
-Hollett lost time 
—Dep Registrar 
C1437 ofl988 N/A Dispute re Attendance Concluded 
—Salmon C. of course 
C277 of 1989 18/04/89 Dispute re Work of Concluded 
-Halliwell S.C. fitters 
C497 of 1989 N/A Dispute re Use of Discontinued 
—Kennedy C. contractors 
C174 of 1989 17/03/89 Dispute re Dismissal of Concluded 
—Salmon C. a worker 
C56 of 1988 01/03/89 Strike Concluded 
—Beech C. 
C480 of 1989 N/A Dispute re Long Resolved 
—Halliwell S.C. Service Leave entitle- 

ments 
Cm of 1989 14/06/89 Dispute re Contractual Concluded 
—George C. benefits 
C1212 of 1988 13/07/89 Dispute re Condition Concluded 
—Fielding C. of service (Award to 

be applied 
for) 

C348 of 1988 14/04/88 Dispute re Payment of Concluded 
—Salmon C. sick leave 

C1515ofl988 15/11/88 Dispute re Bans on 
—George C. 21/11/88 overtime 
C1490ofl988 14/04/89 Dispute re Payments of 
—Martin C. entitlements to Appren- 

tice on dismissal 

Referred 

Amalgamated Metal Workers Western Australian 
Union Government Rail- 

ways Commission 
Amalgamated Metal Workers Western Construction 

Union Co 

Amalgamated Metal Workers Worksform Pty Ltd 
Union and Others 

Association of Draughting, 
Supervisory and Technical 
Employees 

Associationof Draughting, 
Supervisory and Technical 
Employees 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders- and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australian Railways Union 
of Workers and Another 

Civil Mechanical 
Maintenance 

Electrical Trades 
Union 

George Moss Limited 
and Others 

State Energy Com- 
mission of Western 
Australia 

State Energy Com- 
mission of Western 
Australia 

State Energy Com- 
mission of Western 
Australia 

State Energy Com- 
mission of Western 
Australia 

WA Meat Commission 

Westrail 

C1584 of 1988 
—Halliwell S.C. 

C577 of 1989 
-Halliwell S.C. 

C52 of 1989 

C705 of 1988 
—Salmon C. 

C1393 of 1988 
—Salmon C. 

C833 of 1987 
—Halliwell S.C. 

C514 of 1988 
—Salmon C. 

C713 of 1988 
—Salmon C. 

C728 of 1988 
—Salmon C. 

C575 of 1989 
—Salmon C. 

CllSof 1989 
—Parks C. 

C508 of 1989 
—Salmon C. 

06/12/88 

23/01/89 
25/01/89 
26/01/89 
08/03/89 
15/06/89 

Dispute re Payment of 
replacement tools 

Dispute re Dismissal of 
worker 

Dispute re Strike action 

Withdrawn 
(after 
settle- 
ment) 

Concluded 

Dispute re Redundancy Concluded 

13/10/88 Dispute re Industrial 
action 

Concluded 

16/05/88 Dispute re Superannua- Referred 
tion scheme 

N/A Dispute re Rates of pay Concluded 

N/A Dispute re Rates of pay Concluded 

N/A Dispute re Rates of pay Referred 

N/A Dispute re Allowance Concluded 
increase 

22/02/89 Dispute re Redundancy Concluded 
definition 

21/06/89 Dispute re Demarcation Referred 



NUMBER - 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Australian Railways Union 
of Workers 

Australian Railways Union 
of Workers 

Australian Railways Union 
of Workers 

Australian Workers Union 
and Others 

Australian Workers Union 
and Others 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 
of Western Australia 

Australian Workers Union 
of Western Australia 

Australian Workers Union 
of Western Australia 

Australian Workers Union 
of Western Australia 

The Australian Builders' 
Labourers' Federated 
Union of Workers and 
Another 

The Australian Builders' 
Labourers' Federated 
Union of Workers and 
Other 

The Building Trades 
Association of Union 
of Western Australia 

The Building Trades 
Association of Union 
of Western Australia 

The Building Trades 
Association of Union 
of Western Australia 

The Building Trades 
Association of Union 
of Western Australia 

The Construction, Mining 
and Energy Workers' 
Union of Australia 

The Construction, Mining 
and Energy Workers' 
Union of Australia 

Electrical Trades Union 

Electrical Trades Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Western Australian C26 of 1989 17/01/89 Dispute re Relief bus Concluded 
■ Government Rail- —Kennedy C. 25/01/89 driving 

ways Commission 
Western Australian C311 of 1989 26/04/89 Dispute re Leave Concluded 

Government Rail- —Halliwell S.C. conditions 
ways Commission 

Western Australian C543 of 1989 N/A Dispute re Amendment Withdrawn 
Government Rail- —Kennedy C. to pay rate 
ways Commission 

BMP — Utah Iron Ore C557 of 1989 07/07/89 Dispute re Strike Concluded 
International —Gregor C. 

Hamersley Iron C430 of 1989 01/06/89 Dispute re Breach of Concluded 
Pty Ltd —Kennedy C, award 

Bamboo Creek C212 of 1989 23/03/89 Dispute re Dismissal of Concluded 
Management Pty Ltd —Gregor C. 10/04/89 a worker 

Greenbushes Limited C444 of 1989 06/06/89 Dispute re Use of Concluded 
—Gregor C. contractors 

Hamersley Iron Pty C962 of 1988 N/A Dispute re Interpretation Concluded 
Ltd —Salmon C. 

Hamersley Iron Pty C476 of 1989 13/06/89 Dispute re Demarcation Concluded 
Ltd —Kennedy C. 16/06/89 

Kilmorria Gold NL C369 of 1989 25/05/89 Dispute re Contractual Concluded 
—Gregor C. entitlements 

Mt Newman Mining C184 of 1989 02/05/89 Dispute re Renumeration Concluded 
Co Pty Ltd —Gregor C. for drillers 

Newmont Australia C500 of 1989 N/A Dispute re Work hours Withdrawn 
Limited —Gregor C. 

Newmont Australia C606 of 1989 N/A Strike re Smoke break Withdrawn 
Limited —Gregor C. 

Robe River Iron C1466 of 1989 29/11/88 Dispute re Alleged unfair Referred 
Associates —Halliwell S.C. 08/12/88 dismissal 

Robe River Iron C442 of 1989 03/06/89 Dispute re Dimissal of Referred 
Associates —Salmon C. worker 

Western Mining Cor- C591 of 1989 N/A Dispute re Award Withdrawn 
poration Limited —Gregor C. negotiations 
and Others 

Western Mining Cor- C619 of 1989 20/07/89 Strike re Log of claims Concluded 
poration Limited — —Gregor C. 
Kambalda Nickel 
Operations 

Master Builders C107 of 1988 05/08/88 Dispute re Demarcation Concluded 
Association —Salmon C. 

Thiess Contractors C380 of 1989 N/A Dispute re Work bans Resolved 
Pty Ltd —Beech C. 

MBA on behalf of C443 of 1989 30/06/89 Dispute re Noise Concluded 
Interstruct Pty Ltd —Beech C. Disability Allowance 

MBA on behalf of C385 of 1989 15/06/89 Dispute re Bans on Concluded 
KR Stewart Pty —Beech C. concrete pouring 
Limited 

MBA on behalf of C386 of 1989 17/05/89 Dispute re Industrial Concluded 
Keywest Construc- —Beech C. action 
tion Group Pty Ltd 

MBA on behalf of C423 of 1989 25/05/89 Dispute re Alleged Resolved 
Sabemo (WA) Pty —Beech C. tampering with 
Ltd electrical tags 

Hamersley Iron Pty C517 of 1989 N/A Dispute re Use of Discontinued 
Limited —Kennedy C. contractors 

State Energy Com- C494 of 1989 20/06/89 Dispute re Rate of Referred 
mission of Western —Salmon C. wage 
Australia 

CHEI Australia Pty C353 of 1989 05/05/89 Dispute re Bans at Concluded 
Ltd and Others —George C. 12/05/89 Kwinana 

Electrical Contractors C376 of 1989 12/05/89 Dispute re Strike action Concluded 
Association of —George C. 
Western Australia 
(Union of Employers) 

Coca Cola Bottlers C400 of 1989 23/05/89 Dispute re Work bans Concluded 
(Perth) —Gregor C. 

Hon Minister for C1467of 1988 28/10/88 Dispute re Bans Concluded 
Health —Negus C. 

St John of God C874 of 1988 N/A Dispute re Second Tier Concluded 
Hospital and Others —Salmon C. Wage Increase 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER RESULT 

Miscellaneous Workers 
Union 

Shop Distributors and 
Allied Employees 
Association of 
Western Australia 

Shop Distributors and 
Allied Employees 
Association of 
Western Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Transport Workers Union 
of Australia 

Shire of Bayswater 
Child Care Centre 
Inc 

Bunnings Ltd 

Total Flower Exports 
Pty Ltd 

C1340 of 1988 
—Negus C. 

C90 of 1988 
—Salmon C. 

C408 of 1989 
—Salmon C. 

Dispute re Second Tier Concluded 
Wage Increase 

Multiplex Construc- 
tion Pty Ltd 

Agri Business Products 
Pty Ltd 

Co-Operative Bulk 
Handling 

George Western Foods 
trading as Tip 
Top Bakeries 

Hon Premier for WA 
Western Australia 

Pioneer Concrete 
(WA) Pty Ltd 

C147 of 1989 
—Parks C. 
C460 of 1989 
—Parks C. 
C526 of 1989 
—Gregor C. 
Clll of 1989 
—Parks C. 

C1568 of 1988 
-Parks C. 
C177 of 1989 
—Parks C. 

Pioneer Concrete C195 of 1989 
(WA) Pty Ltd —Parks C. 

Transconsult Australia C411 of 1989 
Pty Ltd —Parks C. 

17/02/88 

23/05/89 

27/02/89 

13/06/89 

24/02/89 

16/12/88 

10/03/89 

15/03/89 

23/05/89 

Dispute re Issuance of 
warning 

Dispute re Time and 
wages record 

Concluded 

Concluded 

Dispute re Ban on Concluded 
delivery of concrete 

Dispute re Dismissal of a Referred 
worker 

Dispute re Respondency Withdrawn 
to award 

Dispute re Payment to Concluded 
superannuation fund 

Dispute re Air condition- Concluded 
ing of vehicles 

Dispute re Alleged Concluded 
breach of award 
provision 

Dispute re Refusal to Concluded 
cross picket line 

Dispute re Dismissal of a Concluded 
worker 

CORRECTION — 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette issued on 22 March 1989, Volume 69, 
page 519, the following correction is made: 

Delete in Schedule B — Children's Services 
(Education Institutions) Award 1987. 
and insert in lieu: 

Children's Services (Government) Award No. 
A29 and A29A of 1985. 

Dated at Perth this 27th day of July 1989. 

(Sgd.) J. CARRIGG, 
[L.S.] Registrar. 

CONTRACT CLEANERS AWARD No. A6 of 1985 
WHEREAS an error occurred in Order No. A6 of 1985 
for the above award, published in the Western Australian 
Industrial Gazette on 28 June 1989, Volume 69, Part 1, 
Subpart 6, pages 1441-1450, the following correction is 
made as per the schedule attached hereto. 

(Sgd.) J. CARRIGG, 
[L.S.] Registrar. 

Schedule. 
1. Clause 15. — Time and Wages Records: Subciause 

(2), delete the second sentence and insert in lieu: 
The employer's works shall be deemed to be a 

convenient place for the purpose of this paragraph, 
and if for any reason the record be not available at 
the works when the official calls to inspect it, it 
shall be made available for inspection within 12 
hours either at the employer's office or at the 
works. 

2. Clause 15. — Time and Wages Records: Subciause 
(3), paragraph (b), delete the third sentence and insert in 
lieu: 

If any junior shall wilfully mis-state his age he 
alone shall be guilty of a breach of this award and 
in the event of an employee having received a 
higher rate than that to which he was entitled he 
shall make restitution to the employer. 

3. Clause 20. — Wages: Delete this clause and insert 
in lieu: 

20—Wages. 
The minimum total rate of wage payable to 

employees covered by this award shall be— 
S Per Week 

Column A Column B Column C 
s s s 

(1) Adult Employees: 
(a) Full-Time Employees 

Cleaner 285.80 297.20 307.20 
Window Cleaner 291.00 302.60 312.60 

(b) Part-Time Employees 
Cleaner 7.52 7.82 8.08 
Window Cleaner 7.66 7.96 8.23 
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S Per Week 
Column A Column B Column C 

S s S 
(c) Casual Employees 

Cleaner 9.03 9.39 9.70 
Window Cleaner 9.19 9.56 9.87 

(2) Junior Employees: The minimum rate of wage payable to junior 
employees engaged in a classification prescribed by subclause (!) of this 
clause shall be the percentage of the prescribed wage for an adult cleaner, as 
follows: 

Under 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(3) Leading Hands: Any full-time employee placed in charge of other 
employees shall be paid, in addition to the appropriate wage prescribed, the 
following: 

S Per Week 
Column A Column B 

(a) if placed in charge of not less than 
three and not more than six other 
employees 7.40 7.70 

(b) if placed in charge of more than six 
and not more than 10 other 
employees 13.20 13.70 

(c) if placed in charge of more than 10 
and not more than 15 other 
employees 16.50 17.20 

(d) if placed in charge of more than 15 
and not more than 20 other 
employees 19.90 20.70 

(e) if placed in charge of more than 20 
other employees 25.80 26.80 

Part-time and casual employees shall be paid that portion of the amounts 
specified above, as to the number of hours worked each week bears to 38. 

(4) An employee who works less than 15 hours 
per week may, in lieu of the provisions of Clause 12. 
— Sick Leave, 13. — Holidays and 14. — Annual 
Leave of this award, be paid at the rate prescribed 
for a casual employee provided that the employee 
so requests in writing and the Union agrees in 
writing. 

The rates of wages prescribed in Column A shall 
operate on and from 30 September 1988. 

The rates of wages prescribed in Column B shall 
operate on and from 1 December 1988. 

The rates of wages prescribed in Column C shall 
operate on and from 30 March 1989. 

4. Clause 27. — Effect of 38-Hour Week: Delete 
subclause (2)(b)(ii) and insert in lieu: 

(ii) Where an employee is on workers' 
compensation for periods greater than a 
total of 20 consecutive days in a work 
cycle such employee will have the period 
of workers' compensation added to the 
work cycle. 

5. Clause 27. — Effect of 38-Hour Week: Insert a new 
subclause (2)(b)(iii): 

(iii) Where an employee is on workers' ■ 
compensation for greater than 20 
consecutive work days and an Accrued 
Day Off as prescribed in subclause (1) of 
Clause 6. — Hours of this award falls 
within the period the employee shall be 
re-rostered for another Accrued Day Off 
on completion of the 20 day work cycle 
following such absence. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The United Furniture Trades Industrial Union of 
Workers, WA 

and 
Dubrov Pty Ltd trading as Innovation and Others. 

No. 1265 of 1988. 
SOFT FURNISHINGS AWARD No. 23 of 1982. 

Furniture Trades Workers Furniture Industry 
COMMISSIONER A.R. BEECH. 

27th day of June 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated 23 June 1989, the following changes 
are made. 

(Sgd.) A.R. BEECH, 
fL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 40. — Maternity Leave, insert a new 
number and title 41. — Grievance/Dispute 
Procedure. 

Clause 7. — Wages: Delete this clause and insert in 
lieu:— 

7.—Wages. 
The minimum rates of wages for employees 

covered by this award shall be— 
(1) Classification Rate 

Per Week 

(a) Installer 
(b) First Class Soft 

Furnishing Maker 
(c) Second Class Soft 

Furnishing Maker 
(d) All Others 

278.40 

254.30 
236.20 

(2) Supplementary Payments: 
(a) In addition to the rates payable 

under the provisions of this Award 
all adult employees shall be paid 
$29.70 per week for all purposes of 
this Award provided that the amount 
payable to any employee pursuant to 
the foregoing provisions of this 
section shall be reduced by the 
amount of any payment being made 
to that employee in addition to the 
said rates, otherwise than pursuant 
to the provisions of this subclause, 
whether such payment is being made 
by virtue of any order, industrial 
agreement, or other agreement. 

(b) The rate prescribed in this Award for 
any classification mentioned in 
subsection (a) hereof is not amended 
by this subclause and shall not for 
the purpose of any other award, 
order, industrial agreement or other 
agreement or arrangement be 
deemed to have been so amended. 
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(2) If the dispute or grievance is unresolved 
the employee may then discuss the matter with 
his or her manager. 

(3) If the dispute or grievance is unresolved 
then the employee and his union 
representative shall confer with the 
manager. 

(4) If the dispute or grievance is still 
unresolved the matter should be referred to the 
union official for discussion with 
management. 

(5) Until the dispute or grievance is 
determined in accordance with the above 
procedure normal work shall continue, 
without prejudice. 

(6) If the matter is still not resolved it shall 
be referred to the Industrial Relations 
Commission for decision. 

(7) Before the taking of any industrial 
action, the Company will be given 24 hours' 
notice of a dispute to resolve the matter. 

This procedure does not prevent the Company 
from instantly dismissing any employee for proven 
gross misconduct after notifying the Shop 
Steward. 

(3) Apprentices: 
(a) The rate per week for apprentices 

shall be the percentages shown in 
paragraph (b) hereof, of the total rate 
for a First Class Soft Furnishing 
Maker. 

(b) Percentages: % $ 
Three Year Term 
First Year 42 129.44 
Second Year 55 169.51 
Third Year 88 271.21 

(4) Junior Employees: 
(a) The wages per week for a junior 

employee shall be the percentage 
shown in paragraph (b) hereof, of the 
Second Class Soft Furnishing 
Maker. 

(b) Percentages: % $ 
Under 16 years 40 101.72 
Between 16 and 17 years 48.5 123.33 
Between 17 and 18 years 56 142.40 
Between 18 and 19 years 77 195.81 
Between 19 and 20 years 84 213.61 
Between 20 and 21 years 89.5 227.59 

3. Clause 8. — Payment of Wages: Delete subclause 
(1) of this clause and insert in lieu:— 

(1) Unless wages are paid on or before Thursday 
of each week wages shall be paid in cash or by 
electronic funds transfer, and in either case within 
10 minutes of the usual time for Finishing work. 

4. Clause 9. — Leading Hands: Delete this clause 
and insert in lieu:— 

9.—Leading Hands. 
An employee placed in charge of— 
(1) Not less than three and not more than 10 

other employees shall be paid $14.80 per week 
extra. 

(2) More than 10 and not more than 20 other 
employees shall be paid $18.30 per week extra. 

(3) More than 20 other employees shall be paid 
$24.20 per week extra. 

5. Clause 12. — Hours: Delete subclause (1) and 
insert in lieu thereof:— 

(1) Subject as hereinafter provided, the ordinary 
hours of work shall not exceed 38 in any one week 
and shall not exceed seven hours and 36 minutes 
daily, to be worked, except for shift employees, 
between the hours of 6.00 a.m. and 6.00 p.m. from 
Monday to Friday inclusive. The ordinary starting 
and Finishing time shall not be altered except by 
agreement between the employer and the union, or 
in default hereof, by a Board of Reference. 

6. Clause 31. — Rest Period and Meal Break: Delete 
subclause (5) and insert in lieu thereof:— 

(5) Should the overtime continue beyond three 
hours a paid meal break of 20 minutes at the 
ordinary rate of pay shall be allowed immediately 
on completion of the three hour period. 

7. Immediately after Clause 40. — Maternity Leave, 
insert the following clause: 

41.—Grievance/Dispute Procedure. 
The parties agree that management, shop 

stewards and union ofFicials will exhaust the 
negotiating process before time is lost by 
employees: 

(1) Where any dispute or grievance arises 
the problem should first be discussed between 
the employer and his or her supervisor and if 
requested by the employee, a shop steward 
may be present. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The United Furniture Trades Industrial Union 
of Workers. WA 

and 
Dubrov Pty Ltd trading as Innovation and Others. 

No. 611 of 1988. 
SOFT FURNISHINGS AWARD No. A23 of 1982. 

Furniture Trades Furniture Manufacturing 
Employees Industry 

COMMISSIONER A.R. BEECH. 
27th day of July 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated 21 July 1989, the following changes 
are made. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 41. — Grievance/Dispute Procedure, 
insert a new number and title 42. — Outworkers. 

2. Immediately after Clause 41. — Grievance/ 
Dispute Procedure, insert the following clause: 

42.—Outworkers. 
A Respondent bound by this Award shall: 

(i) Not employ a person to perform work covered 
by this clause outside a workshop or factory 
unless prior agreement has been reached 
between that Respondent and the person as to 
whether that person is to be employed on a 
part-time or a full-time basis and the number 
of hours to be worked. Provided that nothing 
in this clause shall prevent the parties to any 
such agreement varying the agreement. 
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(ii) Not employ more than 10 outworkers at any 
one time. 
Provided that an employer may employ a 
specified greater number of outworkers with 
the consent of the Union or if, in the absence of 
that consent, a Board of Reference in the 
exercise of its discretion grants permission to 
the employer to employ a specified greater 
number of outworkers. 

(iii) Pay any outworkers at the rate prescribed by 
Clause 7. — Wages of this Award for the 
classification in which the outworker is 
engaged. 
May remunerate his or her outworkers under 
any system of payment by result provided that 
the minute rate for outwork performed is one- 
two thousand two hundred and eightieth of 
the weekly award rate for the classification in 
which the worker is employed for the first 38 
hours' worth of work. 
An employer may fix or alter a time standard 
of any article provided that such time standard 
is based on the perfomance of an adequately 
trained employee of average skill and 
performance. 
If there is a complaint regarding the setting or 
alteration of time standard and a dispute 
arising out of that complaint the matter shall 
be referred for determination to the Western 
Australian Industrial Relations Commis- 
sion. 

(iv) Cause all work to be delivered to and collected 
from an outworker free of charges. 

(v) Provide outworkers with all necessary 
materials, trimmings and sewing threads. 

(vi) Pay for each holiday prescribed in Clause 16. 
— Holidays of this Award which occurs 
during the period of employment, one-fifth of 
the weekly wage prescribed for the 
classification in which he/she is engaged. 

(vii) Pay for annual leave in accordance with the 
provisions of Clause 17. — Annual Leave and 
Clause 33. — Part-time Employees of this 
Award. 

(viii) Shall keep in a bound book a true and correct 
record of the outworker's name and address, a 
description of the work performed, the rate 
paid or agreed to be paid for such work, and 
shall obtain the signature of the outworker in 
acknowledgment of all amounts paid in 
respect of such work. 

(ix) For the purpose of this clause: 
"Employer" means an employer bound by this 
award. 
"Outworker" means a person who performs 
work for an employer outside the employer's 
workshop or factory under a contract of 
service. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

In the matter of the 
Industrial Relations Act 1979 

and 
In the matter of an application for a 

reduction of time in which answering 
Statement to Application No. 1764 of 1989 

is to be filed in the Commission. 
No. 1765 of 1989. 

COMMISSIONER J.F. GREGOR. 
19th day of July 1989. 

Order. 
WHEREAS an application was made by Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex pane, I the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 1764 of 1989, its 
accompanying Statement and this Order on 
Mt Newman Mining Company Pty Ltd. 

(2) That an answer in Application No. 1765 of 
1989 be filed in the Commission by 2.00 p.m. 
on the 21 st day of July 1989 and a copy thereof 
be served on the Applicant by 4.00 p.m. on the 
21st day of July 1989. 

(Sgd.) J.F. GREGOR. 
[L.S.j Commissioner. 

NOTICES — APPOINTMENTS 
GOVERNMENT SCHOOL TEACHERS' 

TRIBUNAL 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting 
pursuant to the provisions of subsection (7) of section 75 
of the Industrial Relations Act 1979, hereby terminate 
the appointment of Commissioner S.A. Kennedy as the 
deputy of the Chairman of the Tribunal and appoint 
Commissioner G.L. Fielding to that office. 

Dated at Perth this 12th day of July 1989. 
W.S. COLEMAN, 
Chief Commissioner. 

Government School Teachers' Tribunal. 
Date Expiry 

Term Appt Date 
Chairman Commissioner GJ. Martin 2 years 1/3/89 28/2/91 
Deputy Chairperson Commissioner G.L. Fielding — 12/7/89 — 
Member (Union) S. Rodway 2 years 19/7/88 18/7/90 
Deputy Member 
(Union) J. Barken 2 years 19/7/88 18/7/90 
Member (Min for 
Education N.F. Reeves 2 years 14/8/88 13/8/90 
Deputy Member 
(Min for Education) I.L. Hunter 2 years 14/8/88 13/8/90 
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AWARDS/AGREEMENTS — 
Consolidation by Registrar — 

ELECTRONICS INDUSTRY 
AWARD No. 422 of 1985. 

PURSUANT to Section 93(6) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 5th day of July 1989. 
J. CARRIGG, 

Registrar. 

Award No. A22 of 1985. 

This award shall be known as the "Electronics 
Industry Award" No. A22 of 1985. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Term. 
4A Division of Award. 
Part I — General 
5. Definitions. 
6. Contract of Service. 
7. Higher Duties. 
8. Hours. 
9. Overtime. 
10. Holidays and Annual Leave. 
11. Sick Leave. 
12. Bereavement Leave. 
13. Car Allowance. 
14. Fares and Travelling Time. 
15. Distant Work. 
16. Payment of Wages. 
17. Time and Wages Record. 
18. Posting of Award and Union Notices. 
19. Board of Reference. 
20. Special Provisions. 
21. Apprentices. 
22. Junior Employees. 
23. Under-Rate Employees. 
24. Location Allowance. 
25. Long Service Leave. 
26. Representative Interviewing Employees. 
27. Shift Work. 
28. Standing Down of Employees. 
29. Maternity Leave. 
30. Avoidance of Industrial Disputes. 
31. Part-Time Employment. 
32. Trainees. 
33. Wages. 
34. Union Coverage. 
35. Liberty to Apply. 
Part II — Construction Work. 
1. General Provisions. 
2. Contract of Service. 
3. Shift Work. 
4. Rest Period. 
5. Special Rates and Provisions 
6. Allowance for Travelling and Employment in 

Construction Work. 
7. Distant Work. 
8. Annual Leave Loading. 
9. Right of Entry. 
10. Wages. 
11. Avoidance of Industrial Disputes. 
12. Union Coverage. 

First Schedule — Respondents. 
Second Schedule — Exemptions. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this Award that the Unions 

undertake, until 1 July 1989 not to pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

3. — Area and Scope. 
This award relates to the Electronics Industry within 

the State of Western Australia and to all work done by 
employees (except those employees employed or 
engaged on research and development) employed in 
the classifications shown in Clause 33. — Wages of Part 
I — General or Clause 10. — Wages of Part II — 
Construction Work and employed by the respondents 
in connection with the making, installing, repairing 
and altering, assembling, testing, aligning, fault 
locating, of electronic componentry, instruments, 
equipment and/or systems provided that this award 
shall not replace or extend to cover the operations of 
any respondent to the Metal Trades (General) Award 
No. 13 of 1965 as amended, the Radio and Television 
Employees' Award No. 14 of 1974 as amended, the 
Draughtsmen, Tracers, Planners and Technical 
Officers' Award No. 11 of 1979 as amended or the 
Electrical Contracting Industry Award R22 of 1978 as 
amended. 

4. — Term. 
The term of this award shall be for a period of two 

years and three months from the beginning of the first 
pay period to commence on or after the 1st day of 
November 1988. 

4A. — Division of Award. 
This award shall be divided into: 

(i) Part I — General which shall apply to all 
employees covered by this award except to the 
extent that Part II — Construction Work 
applies to employees engaged on construction 
work, and 

(ii) Part II — Construction Work which shall 
apply to employees engaged on construction 
work defined in Clause 5. — Definitions of 
Part I — General of this award. 

Part I — General. 
This part of the award. Clause 5. — Definitions to 

Clause 36. — No Extra Claims inclusive, shall apply to 
all employees covered by this award except to the extent 
that Part II — Construction Work applies to employees 
engaged on construction work. 

5. — Definitions. 
(1) "Electronic Serviceperson" means an employee, 

other than an apprentice, who has successfully 
completed an electronic servicing apprenticeship or 
another appropriate trade course or has otherwise 
reached an equivalent standard of skills and knowledge 
and applies general trade skills on work carried out by 

-the employer as described in Clause 3. — Area and 
Scope of this award. 

(2) "Electronic Technician (Grade I)" means an 
employee, other than an apprentice, who applies 
knowledge and skills in the conduct of work carried out 
by the employer as described in Clause 3. — Area and 
Scope of this award; and 
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(i) has at least one year's on-the-job experience as 
an Electronic Serviceperson or equivalent, 
and also has successfully completed units in 
an appropriate post trade course which 
constitutes at least one year's part-time study; 
or 

(ii) has reached an equivalent standard of skills 
and knowledge through other means. 

(3) "Electronic Technician (Grade II)" means an 
employee, other than an apprentice, who applies 
knowledge and skills in the conduct of work carried out 
by the employer as described in Clause 3. — Area and 
Scope of this award. 

To be classified as an Electronic Technician (Grade 
II), a technician: 

(i) must have at least one year's on-the-job 
experience as an Electronic Technician 
(Grade I) in electronic systems utilising 
integrated circuits and have successfully 
completed units in an appropriate post trades 
course (in electronics or another appropriate 
course) which constitutes at least two years' 
part-time study; or 

(ii) has reached an equivalent standard of skills 
and knowledge through other means. 

In addition, to be classified as an Electronic 
Technician (Grade II). a technician must be capable 
of: 

(i) Maintaining and repairing multi-function 
printed circuitry using circuit diagrams and 
test equipment. 

(ii) Working under minimum supervision and 
technical guidance. 

(iii) Providing technical guidance within the scope 
of the work described in this definition. 

(iv) Preparing basic reports on specific tasks or 
assignments as directed and within the level of 
the work described in this definition. 

(4) "Electronic Technician (Grade III)" means an 
employee, other than an apprentice, who applies 
knowledge and skills in the conduct of work carried out 
by the employer as described in Clause 3. — Area and 
Scope of this award. 

To be classified as an Electronic Technician (Grade 
III), a technician; 

(i) must have at least three years' on-the-job 
experience as an Electronic Technician 
(Grade II) in electronic systems utilising 
integrated circuits and in addition must have 
satisfactorily completed a post trades course 
in electronics (such as the Advanced 
Certificate in Microcomputer Technology or 
the Advanced Certificate in Engineering) or at 
least three years' part-time study; or 

(ii) has reached an equivalent standard of skills 
and knowledge through other means. 

In addition, to be classified as an Electronic 
Technician (Grade III), a technician must be capable 
of: 

(i) Maintaining and repairing multi-function 
printed circuitry using circuit diagrams and 
test equipment. 

(ii) Working without supervision and technical 
guidance. 

(iii) Providing technical guidance within the scope 
of the work described in this definition. 

(iv) Preparing reports of a technical nature on 
specific tasks or assignments as directed and 
within the scope and level of the work 
described in this definition. 

(5) "Assembler" means an employee engaged in or in 
connection with the manufacturing or assembling of 
electronic componentry, instruments, equipment or 
systems, or on any repetitive hand processes in 
connection therewith. 

(6) "Assembler 1" means an employee engaged in or 
in connection with the manufacturing or assembling of 
electronic componentry, instruments, equipment or 
systems, or on any repetitive hand processes in 
connection therewith and who conducts limited testing, 
aligning and fault finding which does not require the 
skill of servicepeople and above. 

(7) "Junior Employee" means an employee under 
the age of 21 years who is not employed as an 
apprentice. 

(8) "Installer" means an employee who is engaged in 
connection with the installation or wiring of electronic 
equipment provided that any work in the nature of fault 
diagnosis, testing, adjusting and commissioning which 
is complex in nature shall be the work of servicepeople 
and above. 

(9) "Trainee Installer" means an employee engaged 
as such and who is being trained in connection with the 
installation or wiring of electronic equipment, provided 
that: 

(i) any work in the nature of fault diagnosis, 
testing, adjusting and commissioning which is 
compTex in nature shall be the work of 
servicepeople and above; 

(ii) no trainee installer less than 18 years of age 
shall be engaged on construction work as 
defined in subclause (9) hereof without the 
unions' written permission. 

(10) "Construction Work" means work on site in or 
in connection with— 

(a) the construction of a large industrial 
undertaking or any large civil engineering 
project; 

(b) the construction or erection of any multi- 
storey building; and 

(c) the construction, erection or alteration of any 
other building, structure, or civil engineering 
project which the employer and the union or 
unions concerned agree or, in the event of 
disagreement, which the Board of Reference 
declares to be construction work for the 
purpose of this award. 

(11) "Casual Employee" means an employee who is 
engaged and paid as such. 

6. — Contract of Service, 
(1) A contract of service to which Part I — General of 

this award applies may be terminated in accordance 
with the provisions of this clause and not otherwise but 
this subclause does not operate so as to prevent any 
party to a contract from giving a greater period of notice 
than is hereinafter prescribed nor to affect an 
employer's right to dismiss a worker without notice for 
misconduct and a worker so dismissed shall be paid 
wages for the time worked up to the time of dismissal 
only. 

(2) Subject to the provisions of this clause, a party to a 
contract of service may, on any day give to the other 
party the appropriate period of notice of termination of 
the contract prescribed in subclause (5) of this clause 
and the contract terminates when that period expires. 

(3) In lieu of givingthe notice referred to in subclause 
(2) of this clause an employer may pay the worker 
concerned his ordinary wages for the period of notice to 
which he would otherwise be entitled. 
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(4)(a) Where a worker leaves his employment: 
(i) without giving the notice referred to in 

subclause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires, 
he forfeits his entitlement to any moneys owing to him 
under this award except to the extent that those moneys 
exceed his ordinary wages for the period of notice which 
should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) the contract of service shall, for the purposes of 
this award, be deemed to have terminated at 
the time of which the worker was last ready, 
willing and available for work during ordinary 
working hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with if 
the worker pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent 
to the worker's ordinary wages for the period 
of notice which should have been given. 

(5) The period of notice referred to in subclause (2) of 
this clause is: 

(a) in the case of a casual worker, one hour; 
(b) in any other case— 

(i) during the first month of employment 
under the contract, one day; and 

(ii) after the first month of such employment, 
one week. 

(6)(a) On the first day of engagement a worker shall 
be notified by his employer or by the employer's 
representative whether the duration of his employment 
is expected to exceed one month and, if he is hired as a 
casual worker, he shall be advised accordingly. 

(b) A worker shall, for the purposes of this award, be 
deemed to be a casual worker— 

(i) if the expected duration of the employment is 
less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the worker is 
dismissed through no fault of his own within 
one month of commencing employment. 

(7) The employer shall be under no obligation to pay 
for any day not worked upon which the worker is 
required to present himself for duty, except when such 
absence from is due to illness and comes within the 
provisions of Clause 11. — Sick Leave or such absence 
is on account of holidays to which the worker is entitled 
under the provisions of this award. 

7. — Higher Duties. 
An employee engaged on duties carrying a higher 

rate than his ordinary classification shall be paid the 
higher rate for the time he is so engaged but if he is so 
engaged for more than two hours of one day or shift he 
shall be paid the higher rate for the whole day or 

8. — Hours. 
(l)(a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) Subject to the provisions of subclauses (3) and (4) 
of this clause the ordinary hours of work shall be an 
average of 38 per week to be worked on one of the 
following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(i v) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(v) For the purposes of paragraph (g) of subclause 
(3) of this clause any other work cycle during 
which a weekly average of 38 ordinary hours 
are worked as may be agreed in accordance 
with paragraph (g) of subclause (3). 

(c) Subject to the provisions of subparagraph (ii) 
hereof: 

(i) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift 
employees, shall be worked between the hours 
of 6.30 a.m. and 6.00 p.m. Provided that the 
spread of hours may be altered by agreement 
between the employer and the majority of 
employees in the plant or section or sections 
concerned. 

(ii) In the case of employees in retail shops, the 
week's work may be performed in five and 
one-half days between 8.00 a.m. and 1.00 p.m. 
on the weekly half holiday and between 6.00 
a.m. and 6.00 p.m. on the other days of the 
week. 

(d) Where the first night shift in any week 
commences on Monday night, the night shift 
commencing on Friday and finishing not later than 8.00 
a.m. on Saturday of that week, shall be deemed to have 
been worked in ordinary working hours. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours where such ordinary hours are to exceed 
eight hours on any day, the arrangement of hours shall 
be subject to agreement between the employer and the 
majority of employees in the plant or section or sections 
concerned. 

(f) The ordinary hours of work shall be consecutive 
except for a meal interval which shall not exceed one 
hour, and 

(i) an employee shall not be compelled to work 
for more than five hours without a meal 
interval except where an alternative 
arrangement is entered into as a result of 
discussions as provided for in subclause (4) of 
this clause. 

(ii) When an employee is required for duty during 
the employee's usual meal interval and the 
employee's meal interval is thereby postponed 
for more than half an hour, the employee shall 
be paid at overtime rates until the employee 
gets the meal interval. 

(g)(i) Subject to the provisions of this paragraph, a 
rest period of seven minutes from the time of 
ceasing to the time of resumption of work shall 
be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the employer. 

(iii) Refreshments may be taken by employees 
during the rest period but the period of seven 
minutes shall not be exceeded under any 
circumstances. 

(iv) An employer who satisfies the Commission 
that any employee has breached any 
condition expressed or implied in this 
paragraph may be exempted from liability to 
allow the rest period. 
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(v) In an establishment in which the majority of 
employees are not subject to this award, the 
provisions of this paragraph do not apply but 
any employee to whom this award applies 
shall be entitled to the rest period, if any, which 
may be allowed to the aforesaid majority. 

(h)(i) In an establishment in which the majority of 
employees are not subject to this award, the 
ordinary working hours of an employee who is 
employed on maintenance work may be 
worked from Monday to Saturday noon, 
inclusive, but only if— 
(aa) the employee is paid at the rate of time 

and one-quarter for ordinary hours 
worked on Saturdays up to 12 noon; 

(bb)the ordinary hours of the aforesaid 
majority may include work on Saturdays; 
and 

(cc) the business of that establishment is 
carried on on Saturdays. 

(ii) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, 
when New Year's Day, Anzac Day, Christmas 
Day, or Boxing Day falls on a Saturday an 
employee who does not work on that Saturday 
is nevertheless entitled to be paid for each of 
the two weeks preceding that Saturday the 
ordinary weekly wage and the starting and/or 
finishing time on any day or days in those two 
weeks may be varied by the employer so that 
the ordinary hours usually worked by an 
employee between Monday and Friday (both 
inclusive) may be increased in each of those 
weeks by the ordinary hours usually worked 
by that employee on Saturday. 

This paragraph does not apply to a casual 
employee. 

(1) In the week commencing on the Monday 
immediately preceding Good Friday, the ordinary 
working hours of any employee employed by an 
employer who is bound by an award applying to Shop 
Assistants in the area in which the business is carried 
on. shall be increased on each of the days Monday to 
Thursday inclusive by one-fifth of the ordinary hours 
usually worked by that employee on the Saturday 
following Good Friday. 

(2)(a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b)_ Subject to the provisions of subclauses (3) and (4) 
of this clause the ordinary hours of continuous shift 
employees shall average 38 per week (inclusive of crib 
time) and shall not exceed 152 hours in 28 consecutive 
days. 

Provided that where the employer and the majority of 
employees concerned agree, a roster system may 
operate on the basis that the weekly average of 38 
ordinary hours is achieved over a period which exceeds 
28 consecutive days. 

(c) The ordinary hours of work prescribed herein 
shall not exceed 10 hours on any day. Provided that in 
any arrangement of ordinary working hours where the 
ordinary working hours are to exceed eight hours on 
any day. the arrangement of hours shall be subject to the 
agreement of the employer and the majority of 
employees in the plant or section or sections thereof. 

(3)(a) Except as provided in paragraph (d) of this 
subclause the method of implementation of the 38 hour 
week may be any one of the following: 

(i) by employees working less than eight ordinary 
hours each day; or 

(ii) by employees working less than eight ordinary 
hours on one or more days each week; or 

(iii) by Fixing one day of ordinary working hours 
on which all employees will be off duty during 
a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work cycle 
so that each employee has one day of ordinary 
working hours off duty during that cycle. 

(v) Except in the case of continuous shift 
employees where the ordinary hours of work 
are worked within an arrangement as 
provided in subparagraphs (iii) or (iv) of this 
paragraph, any day off duty shall be arranged 
so that it does not coincide with a holiday 
prescribed in subclause (1) of Clause 10. — 
Holidays and Annual Leave of this award. 

(b) In each plant, an assessment should be made as 
to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior to 1 
November 1988. 

(c) In the absence of an agreement at plant level, the 
procedure of resolving special anomalous or 
extraordinary problems shall be as follows: 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establishment 
level, the matter shall be referred to the State 
Secretary of the union concerned or Assistant 
Secretary, at which level a conference of the 
parties shall be convened without delay. 

(iii) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Relations Commission. 

(d) Different methods of implementation of a 38 
hour week may apply to various groups or sections of 
employees in the plant or establishment concerned. 

(e) Notice of Days Off Duty: Except as provided in 
paragraphs (f) and (g) of this subclause in cases where, 
by virtue of the arrangement of ordinary hours an 
employee, in accordance with subparagraphs (iii) and 
(iv) of paragraph (a) of this subclause, is entitled to a day 
off duty during the work cycle, then such employee shall 
be advised by the employer at least four weeks in 
advance of the day to be taken off duty provided that a 
lesser period of notice may be agreed by the employer 
and the majority of employees in the plant or section or 
sections concerned. 

(f)(i) An employer, with the agreement of the 
majority of employees concerned, may 
substitute the day an employee is to take off in 
accordance with subparagraphs (iii) and (iv) 
of paragraph (a) of subclause (3) hereof, for 
another day in the case of a breakdown in 
machinery or a failure or shortage of electric 
power or to meet the requirements of the 
business in the event of rush order or some 
other emergency situation. 

(ii) An employer and employee may by agreement 
substitute the day the employee is to take off 
for another day. 

(g) Flexibility in relation to Rostered Days Off: 
Notwithstanding any other provision in this clause, 
where the hours of work of an establishment, plant or 
section are organised in accordance with 
subparagraphs (iii) and (iv) of paragraph (a) of 
subclause (3) having an employer, the union or unions 
concerned and the majority of employees in the 
establishment, plant, section or sections concerned 
may agree to accrue up to a maximum of five rostered 
days off in special circumstances such as where there 
are regular and substantial fluctuations in production 
requirements in any year. 
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Where such agreement has been reached the accrued 
rostered days off must be taken within 12 months from 
the date of agreement and each 12 months thereafter. 

St is understood between the parties that the 
involvement of the union or unions concerned would 
be necessary in cases where it or they have members in 
the plants concerned and not in non-union 
establishments. 

(4)(a) Procedures shall be established for in-plant 
discussions, the objective being to agree on the method 
of implementing a 38-hour week in accordance with 
Clause 8. — Hours and shall entail an objective review 
of current practices to establish where improvements 
can be made and implemented. 

(b) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by 1 November 1988. 

(c) The procedures should make suggestions as to 
the recording of understandings reached and methods 
of communicating agreements and understandings to 
all employees, including the overcoming of language 
difficulties. 

(d) The procedures should allow for the monitoring 
of agreements and understandings reached in-plant. 

(e) In cases where agreement cannot be reached in- 
plant in the first instance or where problems arise after 
initial agreements or understandings have been 
achieved in-plant. a formal monitoring procedure shall 
apply. The basic steps in this procedure shall be as 
applies with respect to special, anomalous or 
extraordinary problems as prescribed in paragraph (c) 
of subclause (3) of this clause. 

9. — Overtime. 
(1)(a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) Subject to the provisions of this subclause. all 
work done beyond the ordinary working hours on any 
day, Monday to Friday, inclusive, shall be paid for at the 
rate of time and one half for the first two hours and 
double time thereafter. 

For the purposes of this subclause. ordinary hours 
shall mean the hours of work fixed in an establishment 
in accordance with Clause 8. — Hours. 

(c)(i) Work done on Saturdays after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and a half. 

(d) Work done on Saturdays prior to 12noonshallbe 
paid for at the rate of time and one half for the first two 
hours and double time thereafter but this paragraph 
does not apply in a case to which paragraph (d) or (h) of 
subclause (1) of Clause 8. — Hours applies. 

(e) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond midnight on any day. the time 
worked after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

(2)(a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours, or on a shift other than a 
rostered shift, shall be paid for at the rate of double time, 
except where an employee is called upon to work a sixth 
shift in not more than one week in any four weeks, when 
the employee shall be paid for such shift at time and a 
half for the first four hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours 
shall mean the hours of work fixed in an establishment 
in accordance with subclauses (3) and (4) of Clause 8. — 
Hours. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates— 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving employee not coming on duty at the 
proper time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3)(a) The provisions of this subclause apply to all 
employees. 

(b) Except in the case of shifts to which Clause 3. — 
Shift Work in Part II — Construction Work of this 
award applies overtime on shift work shall be based on 
the rate payable for shift work. 

(c)(i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so 
arranged that an employee has at least 10 
consecutive hours off duty between the work 
of successive days. 

(ii) An employee (other than a casual employee) 
who works so much overtime between the 
termination of the employee's ordinary work 
on one day and the commencement of the 
employee's ordinary work on the next day that 
the employee has not had at least 10 
consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime 
until the employee has had 10 consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such 
absence. 

(iii) If. on the instructions of the employer, such an 
employee resumes or continues work without 
having had such 10 consecutive hours off duty, 
the employee shall be paid at double rates 
until released from duty and shall then be 
entitled to be absent for such period of 10 
consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on 
continuous shift work) is called into work on a 
Sunday or holiday prescribed under this 
award preceding an ordinary working day, the 
employee shall, wherever reasonably 
practicable, be given 10 consecutive hours off 
duty before the employee's usual starting time 
on the next day. If this is not practicable, then 
the provisions of sub-paragraphs (ii) and (iii) 
of this paragraph shall apply mutatis 
mutandis. 

(v) The provisions of this paragraph shall apply 
in the case of shift employees who rotate from 
one shift to another, as if eight hours were 
substituted for 10 hours when overtime 
worked— 
(aa) for the pi" pose of changing shift rosters; 

or 
(bb) where a shift employee does not report for 

duty; or 
(cc) where a shift is worked by arrangement 

between the employees themselves. 
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(vi) Overtime worked as a result of a recall shall 
not be regarded as overtime for the purpose of 
this paragraph when the actual time worked is 
less than three hours on such recall or on each 
of such recalls. 

(d) When an employee is recalled to work after 
leaving the job: 

(i) the employee shall be paid for at least three 
hours at overtime rates: 

(ii) time reasonably spent in getting to and from 
work shall be counted as time worked. 

(e) When an employee is instructed by the employer 
to hold in readiness at the employee's place of residence 
or other agreed place of residence for a call to work after 
ordinary hours, the employee shall be paid at ordinary 
rates for the time the employee so holds in readiness. 

(0 Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime for 
more than two hours shall be supplied with a meal by 
the employer or be paid $5.00 for a meal and, if owing to 
the amount of overtime worked, a second or subsequent 
meal is required the employee shall be supplied with 
each such meal by the employer or be paid $3.40 for 
each meal so required. 

(g) The provisions of paragraph (1) of this subclause 
do not apply: 

(i) in respect of any period of overtime for which 
the employee has been notified of the 
requirement on the previous day or earlier. 

(ii) to any employee who lives in the locality in 
which the place of work is situated in respect of 
any meal for which the employee can 
reasonably go home. 

(h) If an employee to whom sub-paragraph (i) of 
paragraph (g) of this subclause applies has. as a 
consequence of the notification referred to in that 
paragraph, provided a meal or meals and is not 
required to work overtime or is required to work less 
overtime than the period notified, the employee shall be 
paid, for each meal provided and not required, the 
appropriate amount prescribed in paragraph (f) of this 
subclause. 

(i)(i) An employer may require any employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirement. 
The assignment of overtime by an employer to 
an employee shall be based on specific work 
requirements and the practice of "one in, all 
in" overtime shall not apply. 

(ii) No union or association party to this award, or 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, 
be a party to or concerned in any ban, 
limitation, or restriction upon the working of 
overtime in accordance with the requirements 
of this subclause. 

(4) The provisions of this clause do not operate so as 
to require payment of more than double time rates, or 
double time and a half on a holiday prescribed under 
this award, for any work except and to the extent that the 
provisions of Clause 20. — Special Provisions of this 
award apply to that work. 

10. — Holidays and Annual Leave. 
(1 )(a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph (c) of 
subclause (1) of Clause 9. — Overtime of this award, be 
allowed as holidays, without deduction, of pay, 
namely- 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 

Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

Provided further that for an employee employed 
north of the 26th parallel of south latitude or within the 
area previously covered by Award No. 26 of 1950, 
Australia Day, Easter Monday, Foundation Day, 
Sovereign's Birthday and Boxing Day shall not be 
holidays but in lieu thereof there shall be added one 
week to the annual leave to which the employee is 
entitled under this clause. 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, and 
when Boxing Day falls on a Sunday or on a Monday the 
holiday shall be observed on the next next succeeding 
Tuesday. In each case, the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a 
holiday under this award, the employer's establishment 
or place of business may be closed, in which case an 
employee need not present for duty and payment may 
be deducted, but if work be done, ordinary rates of pay 
shall apply. 

(3)(a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as prescribed in 
paragraph (b) hereof shall be allowed annually to an 
employee by the employer after a period of 12 months' 
continuous service with that employer. 

(b) (i) An employee before going on leave shall be 
paid the wages the employee would have 
received in respect of the ordinary time the 
employee would have worked had the 
employee not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof an employee 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable. 
(aa) The ratio applicable to the employee as 

prescribed in Clause 33. — Wages of Part 
1 — General or Clause 10. — Wages of 
Part II — Construction Work of this 
award and the rates prescribed by 
subclause (8) of Clause 20. — Special 
Provisions and Clause 24. — Location 
Allowances of this award; and 

(bb) Subject to paragraph (c)(ii) hereof the 
rate prescribed for work in ordinary time 
by Clause 27. — Shift Work of the award 
according to the employee's roster or 
projected roster including Saturday and 
Sunday shifts; 

(cc) The rate payable pursuant to Clause 7. — 
Higher Duties calculated on a daily 
basis, which the employee would have 
received for ordinary time during the 
relevant period whether on a shift roster 
or otherwise; 

(dd) Any other rate to which the employee is 
entitled in accordance with the contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by Clause 
9. — Overtime, Clause 20. — Special 
Provisions (Clause 5. — Special Rates 
and Provisions in Part II — Construction 



2540 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

Work). Clause 13. — Car Allowance, 
Clause 14. — Fares and Travelling Time 
(Clause 6. — Allowance for Travelling 
and Employment in Construction Work 
in Part 11 — Construction Work) or 
Clause 15. — Distant Work (Clause 7.— 
Distant Work in Part II —Construction 
Work) of this award, nor any payment 
which might have become payable to the 
employee as reimbursement for 
expenses incurred. 

(c) In addition to the payment prescribed in 
paragraph (b) hereof, an employee shall receive a 
loading calculated on the rate of wage prescribed by 
that paragraph. This loading shall be as follows: 

(i) Day Employees — An employee who would 
have worked on day work had the employee 
not been on leave — a loading of l71/2 per 
cent. 

(ii) Shift Employees — An employee who would 
have worked on shift work had the employee 
not been on leave — a loading of 171/2 per cent. 
Provided that where the employee would have 
received shift loadings prescribed by Clause 
27, — Shift Work and, if applicable, payment 
for work on a regularly rostered sixth shift in 
not more than one week in any four weeks had 
the employee not been on leave during the 
relevant period and such loadings and 
payment would have entitled the employee to 
a greater amount than the loading of 171/2 per 
cent, then the shift loadings and, if applicable, 
the payment for the said regularly rostered 
sixth shift shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in 
lieu of the l71/2 per cent loading. Provided 
further, that if the shift loading and. if 
applicable, the payment for the said regularly 
rostered sixth shift would have entitled the 
employee to a lesser amount than the loading 
of l71/2 per cent then such loading of l71/2 per 
cent shall be added to the rate of wage 
prescribed by paragraph (b) but not including 
paragraph (b)(iiXbb) hereof in lieu of the shift 
loadings and the said payment. 

Except as provided in subclause (6) of this 
clause and Clause 8. — Annual Leave 
Loading of Part II — Construction Work of 
this award, the loading prescribed by this 
paragraph shall not apply to proportionate 
leave on termination. 

(4)(a) A seven day shift employee, i.e. a shift 
employee who is rostered to work regularly on Sundays 
and holidays shall be allowed one week's leave in 
addition to the leave to which the employee is otherwise 
entitled under this clause. 

(b) Where an employee with 12 months'continuous 
service is engaged for part of a qualifying 12-monthly 
period as a seven day shift employee, the employee shall 
be entitled to have the period of annual leave to which 
the employee is otherwise entitled under this clause 
increased by one-twelfth of a week for each completed 
month the employee is continuously so engaged. 

(5) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee would have been an 
ordinary working day there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

(6)(a) An employee whose employment terminates 
after the employee has completed a 12-monthly 
qualifying period and who has not been allowed the 
leave prescribed under this clause in respect of that 
qualifying period shall be given payment as prescribed 

in paragraphs (b) and (c) of subclause (3) of this clause 
in lieu of that leave or. in a case to which subclauses (9). 
(10) or (11) of this clause applies, in lieu of so much of 
that leave as has not been allowed unless— 

(i) the employee has been justifiably dismissed 
for misconduct; and 

(ii) the misconduct for which the employee has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying 12-monthly period an employee lawfully 
leaves the employment or the employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours" pay 
at the rate of wage prescribed by paragraph (b) of 
subclause (3) of this clause, divided by 38 in respect of 
each completed week of continuous service. 

(7) Any time in respect of which an employee is 
absent from work except time for which the employee is 
entitled to claim sick pay or time spent on holidays or 
annual leave as prescribed by this award shall not count 
for the purpose of determining the employee's right to 
annual leave. 

(8) In the event of an employee being employed by an 
employer for portion only of a year, the employee shall 
only be entitled, subject to subclause (6) of this clause, to 
such leave, on full pay as is proportionate to the 
employee's length of service during that period with 
such employer, and if such leave is not equal to the leave 
given to the other employees the employee shall not be 
entitled to work or pay whilst the other employees of 
such employer are on leave on full pay. 

(9) Annual leave shall be given and taken in one or 
two continuous periods. If the annual leave is given in 
two continuous periods then one of those two periods 
must be at least three consecutive weeks. Provided that 
if the employer and an employee so agree then the 
employee's annual leave entitlement may be given and 
taken in two separate periods, neither of which is of at 
least three consecutive weeks, or in three separate 
periods. 

(10) Where an employer closes down the business, or 
a section or sections thereof, for the purposes of 
allowing annual leave to all or the bulkof the employees 
in the business, or section or sections concerned, the 
following provisions shall apply: 

(a) The employer may by giving not less than one 
month's notice of the intention so to do. stand 
off for the duration of the close down all 
employees in the business or section or 
sections concerned. 

(b) An employer may close down the business for 
one or two separate periods for the purpose of 
granting annual leave in ticcordance with this 
subclause. If the employer closes down the 
business in two separate periods one of those 
periods shall be for a period of at least three 
consecutive weeks. Provided that where the 
majority of the employees in the business or 
section or sections concerned agree, the 
employer may close down the business in 
accordance with this subclause in two 
separate periods neither of which is of at least 
three consecutive weeks, or in three separate 
periods. In such cases the employer shall 
advise the employees concerned of the 
proposed date of each close down before 
asking them for their agreement. 

(11 )(a) An employer may close down the business, or 
a section or sections thereof for a period of at least three 
consecutive weeks and grant the balance of the annual 
leave due to an employee in one continuous period in 
accordance with a roster. 
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(b) An employer may close down the business, or a 
section or sections thereof for a period of less than th ree 
consecutive weeks and allow the balance of the annual 
leave due to an employee in one or two continuous 
periods, either of which may be in accordance with a 
roster. In such a case the granting and taking of annual 
leave shall be subject to the agreement of the employer 
and the majority of the employees in the business, or a 
section or sections thereof respectively and before 
asking the employees concerned for their agreement, 
the employer shall advise them of the proposed date of 
the close down or close downs and the details of the 
annual leave roster, 

(12) The provisions of this clause shall not apply to 
casual employees. 

11. — Sick Leave. 
(1)(a) An employee who is unable to attend or 

remain at the place of employment during the ordinary 
hours of work by reason of personal ill health or injury 
shall be entitled to payment during such absence in 
accordance with the provisions of this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with subparagraph (i) or (ii) of 
paragraph (a) of subclause (3) of Clause 8. — 
Hours so that he actually works 38 hours each 
week shall be entitled to payment during such 
absence for the actual ordinary hours 
absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are arranged in 
accordance with subparagraph (iii) or (iv) of 
paragraph (a) of subclause (3) of Clause 8. — 
Hours so that he works an average of 38 
ordinary hours each week during a particular 
work cycle shall be entitled to pay during such 
absence calculated as follows: 

duration of absence x appropriate weekly rate 

ordinary hours normally 5 
worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor 
will his sick leave entitlement be reduced if 
such ill health or injury occurs on the week day 
he is to take off duty in accordance with 
subparagraphs (iii) or (iv) of paragraph (a) of 
subclause (3) of Clause 8. — Hours. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employer may adopt an alternative 
method of payment of sick leave entitlements where the 
employer and the majority of the employees so agree. 

(c) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than the 
employee's entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at the 
time the employee's services terminate, ifbefore the end 
of that year of service, to the extent that the employee 
has become entitled to further paid sick leave during 
that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 

Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require 
provided that the employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two days or less unless after two 
such absences in any year of service the employer 
requests in writing that the next and subsequent 
absences in that year if any. shall be accompanied by 
such certificate. 

(5)(a) Subject to the provisions of this subclause. the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when the employee is absent on annual leave and an 
employee may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to the employee's place of 
residence or a hospital as a result of his personal ill 
health or injury for a period of seven consecutive days 
or more and the employee produces a certificate from a 
registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if the employee is unable to attend for work on 
the working day next following the employee's annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or. failing agreement, shall 
be added to the employee's next period of annual leave 
or. if termination occurs before then, be paid for in 
accordance with the provisions of Clause 10. — 
Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 10. — Holidays and 
Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has 
been deemed continuous in accordance with subclause 
(3) of Clause 2 of the Long Service Leave provisions 
published in Volume 68 of the Western Australian 
Industrial Gazette at pages one to four, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmittor shall 
stand to the credit of the employee at the commence- 
ment of service with the transmittee and may be 
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claimed in accordance with the provisions of this 
clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act nor to employees whose injury or illness 
is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

12. — Bereavement Leave. 
(1) An employee, other than a casual employee, 

shall, on the death within Australia of a wife, husband, 
father, mother, brother, sister, child or step-child, be 
entitled on notice of leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise would 
have been on duty and shall not be granted in any case 
where the employee concerned would have been off 
duty in accordance with any shift roster, or on long 
service leave, annual leave, sick leave, workers" 
compensation, leave without pay or on a public 
holiday. 

(3) For the purposes of this clause the pay of an 
employee employed on shift work shall be deemed to 
include any usual shift allowance. 

13. — Car Allowance. 
(1) Where an employee is required and authorised to 

use his own motor vehicle in the course of his duties he 
shall be paid an allowance not less than that provided 
for in the table set out hereunder. Notwithstanding 
anything contained in this subclause the employer and 
the employee may make any other arrangement as to 
car allowance not less favourable to the employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th 
day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle on Employer's Business 
Motor Car 

Engine Displacement 
(in cubic centimetres) 

Area and Details: 
Over 1 600 cc 1 6(X) cc 

Distance Travelled each year 2 MX) cc - 2 600 cc and under 
on Employer's Business cents/km cents/km cents/km 
Metropolitan Area 41.0 35.S 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.S 38.2 33.3 
Motor Cycle (in all areas) 

14.3 cents per kilometre. 
"Metropolitan Area" means that area within a radius 

of 50 kilometres from the Perth Railway Station. 
"South West Land Division" means the South West 

Land Division as defined by Section 28 of the Land Act 
1933-1971 excluding the area contained within the 
Metropolitan Area. 

14. — Fares and Travelling Time. 
(l)(a) An employee who, on any day, or from day to 

day is required to work at a job away from the 
accustomed workshop or depot shall, at the direction of 
the employer, present for work at such job at the usual 
starting time. 

(b) An employee to whom paragraph (a) of this 
subclause applies shall be paid at ordinary rates for 
time spent in travelling between the employee's home 
and the job and shall be reimbursed for any fares 
incurred in such travelling, but only to the extent that 
the time so spent and the fares so incurred exceed the 
time normally spent and the fares normally incurred in 
travelling between the employee's home and the 
accustomed workshop or depot. 

(c) An employee who with the approval of the 
employer uses a personal means of transport for 
travelling to or from outside jobs shall be paid the 
amount of excess fares and travelling time which would 
have been incurred in using public transport unless the 
employee has an arrangement with the employer for a 
regular allowance. 

(2) For travelling during working hours from and to 
the employer's place of business or from one job to 
another, an employee shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such 
travelling. 

15. — Distant Work. 
(1) Where an employee is directed by the employer to 

proceed to work at such a distance that the employee 
cannot return home each night and the employee does 
so. the employer shall provide the employee with 
suitable board and lodging or shall pay the expenses 
reasonably incurred by the employee for board and 
lodging. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period during which the 
employee is absent from work without reasonable 
excuse and in such a case, where the board and lodging 
is supplied by the employer, the employer may deduct 
from moneys owing or which may become owing to the 
employee an amount equivalent to the value of that 
board and lodging for the period of the absence. 

(3)(a) The employer shall pay all reasonable 
expenses including fares, transport of tools, meals and 
if necessary, suitable overnight accommodation 
incurred by an employee who is directed by the 
employer to proceed to work pursuant to subclause (1) 
of this clause and who complies with such direction. 

(b) The employee shall be paid at ordinary rate of 
pay for the time up to a maximum of eight hours in any 
one day incurred in travelling pursuant to the 
employer's direction. 

(4) An employee to whom the provisions of 
subclause (1) of this clause apply, shall be paid an 
allowance of $17.50 for any weekend the employee 
returns home from the job, but only if— 

(a) the employee advises the employer or the 
employer's agent of the intention no later than 
the Tuesday immediately preceding the 
weekend in which the employee so returns: 

(b) the employee is not required for work during 
that weekend; 

(c) the employee returns to the job on the first 
working day following the weekend: and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(5) Where an employee, supplied with board and 
lodging by the employer, is required to live more than 
800 metres from the job the employee shall be provided 
with suitable transport to and from that job or be paid 
an allowance of $7.70 per day. provided that where the 
time actually spent in travelling either to or from the job 
exceeds 20 minutes, that excess time shall be paid for at 
ordinary rates, whether or not suitable transport is 
supplied by the employer. 



16. — Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 33. — Wages of Part 1 — General or 
Clause 10. — Wages of Part II — Construction Work of 
this award. Subject to subclause (2) of this clause 
payment shall be pro rata where less than the full week is 
worked. 

(2) From the date that a 38-hour week system is 
implemented by an employer wages shall be paid as 
follows: 

■ • ' (a) Actual 38 ordinary hours: In the case of an 
employee whose ordinary hours of work are 
arranged in accordance with subparagraph (i) 
or (ii) of paragraph (a) of subclause (3) of 
Clause 8. — Hours of this award so that the 
employee works 38 ordinary hours each week. 

..wages shall be paid weekly or fortnightly 
according to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of an 
employee whose ordinary hours of work are 
arranged in accordance with subparagraph 
(iii) or (iv) of paragraph (a) of subclause (3) of 
Clause 8. — Hours of this award, so that the 
employee works an average of 38 ordinary 
hours each week during a particular work 
cycle, wages shall be paichweekly or fortnightly 
according to a v/eekly average of ordinary 
hours worked even though more or less than 
38 ordinary hours may be worked in any 
particular week of the work cycle. 

Spfecial Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause 

an employee whose ordinary hours may be more or 
less than 38 in any particular week of a work cycle, 
is to be paid the wage on the basis of an average of 
38 ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out 
below: 

(i) Clause 8. — Hours in subclause (3) 
paragraph (a) subparagraphs (iii) and (iv) 
provide that in implementing a 38 hour 
week the ordinary hours of an employee 
may be arranged so that the employee is 
entitled to a day off. on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give an employee a day off in each work 
cycle this would be achieved if. during a 
work cycle of 28 consecutive days (that is. 
over four consecutive weeks) the employee's 
ordinary hours were arranged on the basis 
that for three of the four weeks the employee 
worked 40 ordinary hours each week and in 
the fourth week worked 32 ordinary hours. 
That is. the employee would work for eight 
ordinary hours each day. Monday to Friday 
inclusive for three weeks and eight ordinary 
hours on four days only in the fourth week 
— a total of 19 days during the work cycle. 

(iii) In such a case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 33. — Wages of Part I — General or 
Clause 10. — Wages of Part II — 
Construction Work of this award, and shall 

be paid each week even though more or less 
than 38 ordinary hours are worked that 
week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day the 
employee works actual ordinary hours in 
excess of the daily average which would 
otherwise be seven hours 36 minutes. This 
"credit" is carried forward so that in the 
week of the cycle that the employee works 
only four days, the actual pay would be for 
an average of 38 ordinary hours even 
though, that week, the employee works a 
total of 32 ordinary hours. 

Consequently, for each day ap employee 
works eight ordinary hours the employee 
accrues a "credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days: that is, a total of seven hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day the employee is absent from duty 
other than on annual leave, long service 
leave, holidays prescribed under this award, 
paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty. 
' (a) An employee whose ordinary hours are 

arranged in accordance with subparagraph 
(iii) or (iv) of paragraph (a) of subclause (3) of 
Clause 8. — Hours of this Award and who is 
paid wages in accordance with paragraph (a) 
of subclause (2) hereof and is absent from duty 
(other than on annual leave, long service 
leave, holidays prescribed under this award, 
paid sick leave..workers" compensation or 
bereavement leave) shall, for each day the 
employee is so absent, lose average pay for that 
day calculated by dividing the employee's 
average weekly wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each 
hour the employee is absent by dividing the 
employee's average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day the employee will 
not accrue a "credit" because the employee 
would not have worked ordinary hours that 
day in excess of seven hours 36 minutes for 
which the employee would otherwise have 
been paid. Consequently, during the week of 
the work cycle the employee is to work less 
than 38 ordinary hours the employee will not 
be entitled to average pay for that week. In that 
week, the average pay will be reduced by the 
amount of the "credit" the employee does not 
accrue for each whole day during the work 
cycle the employee is absent. 

The amount by which an employee's 
average weekly pay will be reduced when the 
employee is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
is to be calculated as follows: 

Total of "credits" x average weekly pay 
not accrued during   

cycle 38 
Examples: (An employee's ordinary 

hours are arranged so that the employee 
works eight ordinary hours on five days of 
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each week for three weeks and eight 
ordinary hours on four days of the fourth 
week). 
1. Employee takes one day off without 

authorisation in first week of cycle. 
Week of Cycle Pityment 
1st week = average weekly pay 

/e.v> one day's pay 
(i.e. onc-nith) 

2nd and 3rd weeks = average weekly pay 
each week 

4tli week - a\eragc pay lew credit 
not accrued on day of 
absence 

= axcragc pay less 0.4 
hours \ average weekly pay 

3K 
2. Employee takes each of the four days 

off without authorisation in the fourth 
week. 
Week of Cycle Pay mem 
1st. 2nd and 3rd weeks = average pay each week 
4th week = average pay /o\ four-fifths 

of average pay for the four 
days absent /ess total of 
credits not accrued that 
week. 

= One-fifth average pay 
/e.vs 4 x {1.4 hours x 
average weekly pay 

_ 

= One-fifth average pay 
/ev\ 1.6 hours \ 
average weekly pay 

(4) Alternative Method of Payment: An alternative 
method of paying wages to that prescribed by 
subelauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the event 
that an employee, by virtue of the arrangement of the 
employee's ordinary working hours, is to take a day off 
duty on a day which coincides with pay day. such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where 
the employer is able to make suitable arrangements, 
wages may be paid on the working day preceding pay 
day. 

(6) Payment by Cheque or Electronic Fund Transfer: 
Where an employee and the employer agree, the 
employee's wages may be paid by cheque or direct 
transfer into the employee's bank (or other recognised 
financial institution) account. Notwithstanding this 
provision, if the employer and the majority of 
employees agree, all employees may be paid their wages 
by cheque or direct transfer into an employee's bank (or 
other recognised financial institution) account. 

(7) Termination of Employment: An employee who 
lawfully leaves the employment or is dismissed for 
reasons other than misconduct shall be paid all moneys 
due at the termination of service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
subparagraph (iii) or (iv) of paragraph (a) of subclause 
(3) of Clause 8. — Hours of this Award and who is paid 
average pay and who has not taken the day off due to the 
employee during the work cycle in which the 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued during 
the work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day 
off during the work cycle in which the employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests the employer to state in writing with 
respect to each week's wages the amount of wages to 
which the employee is entitled, the amount of 
deductions made therefrom, the net amount being paid, 
and the number of hours worked, the employershall do 
so not less than two hours before the employee is 
paid. 

(9) Calculation of Hourly Rate: Except as provided 
in subclause (3) of this clause the ordinary rate per hour 
shall be calculated by dividing the appropriate weekly 
rate by 38. 

17. — Time and Wages Record. 
(1) Each employer shall keep a time and wages 

record showing the name and address ofeach employee 
and the nature of his work, the hours worked each day 
and the wages and allowances paid each week. Any 
system of automatic recording by means of machines 
shall be deemed to comply with this provision to the 
extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place and the official shall be allowed 
to take extracts therefrom. The employer's works shall 
be deemed to be a convenient place for the purpose of 
this subclause and if for any reason the record be not 
available at the works when the official calls to inspect 
it. it shall be made available for inspection within 12 
hours either at the employer's office or at the works. 

18. — Posting of Award and Union Notices. 
The employer shall keep a copy of this award in a 

convenient place in the workshop and the employer 
shall also provided a notice board for the posting of 
union notices. 

19. — Board of Reference. 
(1) There shall be a Board of Reference consisting of 

a Chairman and an equal number of employers" and 
employees' members who shall be appointed pursuant 
to section 48 of the Industrial Relations Act 1979 and 
regulation 16 of the Industrial Commission 
Regulations 1980. 

The Board of Reference may allow, approve, fix. 
determine, or deal with— 

(a) any matter or thing that, under the award, may 
require to be allowed, approved, fixed, 
determined or dealt with by a Board of 
Reference: and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the 
interpretation of any such provision, which 
the Commission may at any time, by order, 
authorise a Board of Reference to allow, 
approve, fix. determine or deal with. 

in the manner and subject to the conditions specified in 
the award or order, as the case may be. 

20. — Special Provisions. 
(1) Dirt Money: An employee shall be paid an 

allowance of 30 cents per hour when engaged on work of 
an unusually dirty nature where clothes are necessarily 
unduly soiled or damaged or boots are unduly damaged 
by the nature of the work done. 

(2) Confined Space: An employee shall be paid an 
allowance of 36 cents per hour when, because of the 
dimensions of the compartment or space in which he is 
working, he is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation. 
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(3) Elot Work: An employee shall be paid an 
allowance of 30 cents per hour when he works in the 
shade in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees 
Celsius. 

(4) Height Money: An employee shall be paid an 
allowance of $1.45 for each day on which the employee 
works at a height of 15.5 metres or more above the 
nearest horizontal plane. 

(5)(a) Where, in the opinion of the Board of 
Reference the conditions under which work is to be 
performed are. by reason of excessive heat, 
exceptionally oppressive, the Board may: 

(i) Fix an allowance, or allowances, not 
exceeding the equivalent of half the ordinary 
rate; 

(ii) Fix the period (including a minimum period) 
during which any allowance so fixed is to be 
paid; and 

(iii) Prescribe such other conditions, relating to 
the provision of protective clothing or 
equipment and the granting of rest periods, as 
the Board sees fit. 

(b) The provisions of paragraph (a) of this subclause 
do not apply unless the temperature in the shade at the 
place of work has been raised by artificial means 
beyond 54.4 degrees Celsius. 

(c) An allowance fixed pursuant to paragraph (a) of 
this subclause includes any other allowance which 
would otherwise be payable under this clause. 

(6) Diesel Engine Ships: The provisions of 
subciauses (1) and (2) hereof do not apply to an 
employee when the employee is engaged on work below 
the fioorplates in diesel engine ships, but the employee 
shall be paid an allowance of 50 cents per hour whilst so 
engaged. 

(7) Percussion Tools: An employee shall be paid an 
allowance of 17 cents per hour when working a 
pneumatic riveter of the percussion type and other 
pneumatic tools of the percussion type. 

(8) Chemical. Artificial Manure and Cement Works: 
An employee, other than a general labourer, in 
chemical, artificial manure and cement works, in 
respect of all work done in and around the plant outside 
the machine shop, shall be paid an allowance 
calculated at the rate of S7.50 per week. The allowance 
shall be paid during overtime but shall not be subject to 
penalty additions. An employee receiving this 
allowance is not entitled to any other allowance under 
this clause. 

(9) An employee who is sent to work on any gold 
mine shall be paid an allowance of such amount as will 
afford the employee a wage not less than the employee 
would be entitled to receive pursuant to the award 
wh ich would apply if the employee was employed by the 
gold mine concerned. 

(10) An employee who is required to work from a 
ladder shall be provided with an assistant on the ground 
where it is reasonably necessary for the employee's 
safety. 

(11) SpecialRatesnotCumulative:Wheremorethan 
one of the disabilities entitling an employee to extra 
rates exist on the same job. the employer shall be bound 
to pay only one rate, namely — the highest for the 
disabilities so prevailing. Provided that this subclause 
shall not apply to Confined Space. Dirt Money. Height 
Money or Hot Work, the rates for which are 
cumulative. 

(12) Protective Equipment: 
(a) An employer shall have available a sufficient 

supply of protective equipment [as for 
example, goggles (including anti-fiash 

goggles), glasses, gloves, mitts, aprons, sleeves, 
leggings, gumboots. ear protectors, helmets or 
other efficient substitutes thereof] for use by 
his employees when engaged on work for 
which some protective equipment is 
reasonably necessary. 

(b) An employee shall sign an acknowledgment 
when issued with any article of protective 
equipment and shall return that article to the 
employer when he is finished using it or on 
leaving his employment. 

(c) An employee to whom an article of protective 
equipment has been issued shall not lend that 
article to another employee and if he does both 
he and that other employee shall be deemed 
guilty of wilful misconduct. 

(d) An article of protective equipment which has 
been used by an employee shall not be issued 
by the employer to another employee until it 
has been effectively sterilised but this 
paragraph only applies where sterilisation of 
the article is practicable and is reasonably 
necessary. 

(e) Adequate safety gear (including insulating 
gloves, mats, and/or shields where necessary) 
shall be provided by employers for employees 
required to work on live electrical 
equipment. 

(13) (a) The employer shall, when practicable, 
provide a waterproof and secure place, on each job. for 
the safe-keeping of an employee's tools when not in 
use. 

(b) The employer shall indemnify an employee in 
respect of any tools of the employee stolen, if the 
employer's failure to comply with this subclause is a 
material factor in contributing to the stealing of the 
tools. 

(14) An employee holding either a Third Year First 
Aid Medallion of the St John Ambulance Association 
or a "C" standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
employer to perform first aid duties shall be paid $5.80 
per week in addition to his ordinary rate. 

(15) Where an employee is required to carry out 
soldering or similar work, the employer shall be 
responsible to ensure that the workplace is well 
ventilated. 

(16) Where an employee is required to carry out 
intricate or finite work the employer shall be 
responsible to ensure that the workplace has sufficient 
lighting and the necessary equipment to assist viewing 
of the work. 

(17) No employee shall be requested orcompelled to 
lift an object of more than 30 kg without assistance 
being rendered. 

21.—Apprentices. 
Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) service people and technicians 
and shall not be taken in excess of that ratio unless— 

(a) the union concerned so agrees: or 
(b) the Commission so determines. 

22.—Junior Employees 
(1) Unapprenticed juniors may be employed in the 

ratio of one junior to every adult employee in all 
occupations for which an apprenticeship is not 
provided. 
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(2) Junior employees, upon being engaged, shall, if 
required, furnish the employer with a statement 
containing the following particulars— 

(a) Name in full: 
(b) Age and date of birth; 
(c) Name of each previous employer and length 

of service with such employer; 
(d) Class of work performed for each previous 

employer. 
Such of the foregoing particulars as are within 

the knowledge of an employer shall be endorsed on 
the statement and signed by the employer, upon 
request of the employee. 

(3) No employee shall have any claim upon an 
employer for additional pay. in the event of the age or 
length of service of the employee being wrongly stated 
on the statement. If any junior employee shall wilfully 
mis-state his age in the above statement he shall be 
guilty of a breach of this award. 

23.— Under-Rate Employees. 
(1) Any employee who by reason of old age or 

infirmity is unable to earn the minimum wage may be 
paid such lesser wage as may from time to time be 
agreed upon in writing between the union and the 
employer. 

(2) In the event of no agreement being arrived at. the 
matter may be referred to the Board of Reference for 
determination, 

(3) After application has been made to the Board, 
and pending the Board's decision the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

24. — Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 33. — Wages 
of Part 1 — General or Clause 10. — Wages of Part II — 
Construction Work of this award, an employee shall be 
paid the following allowances when employed in the 
towns described hereunder. 

Town S 
Agnew 12.10 
Argyle (See subclause 12) 30.50 
Bailadonia 11.40 
Barrow Island (See subclause 13) 9.50 
Boulder 4.80 
Broome 18.90 
Bullfinch 5.80 
Carnarvon 9.60 
Cockatoo Island 20.90 
Coolsiardie 4.80 
Cue " 12.10 
Dumpier 16.40 
Denham 9.60 
Derby 19.70 
Esperance 3.80 
Eucla 13.30 
Exmouth 16.70 
Fitzroy Crossing 23.70 
Goldsworthy 11.50 
Halls Creek 26.60 
Kaibarri 3.90 
Kalgoorlie 4.80 
Kambalda ^ 4.80 
Karratha 19.20 
Koolan Island 20.90 
Koolyanobbing 5.80 
Kununurra 30.50 
Laverton 12.00 
Learmonth 16.70 
Leinsler 12.10 
Leonora 12.00 

Madura 
Marble Bar 
Meekatharra 
Mount Magnet 
MundrabiHa 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hediand 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Teller 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wvndham 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the 
allowance prescribed in subclause (1) of this 
clause plus the difference between that rate 
and the amount such partial dependant is 
receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987. that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 
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(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause (1) 
of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or. 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as as 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1 st day of July of each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. Except for the 
location allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. 

25. — Long Service Leave. 
The Long Service Leave provisions set out in Volume 

68 of the Western Australian Industrial Gazette at pages 
one to four, both inclusive, are hereby incorporated in 
and form part of this award. 

26. — Representative Interviewing Employees. 
(1) On notifying the employer or his representative 

an accredited representative of the union shall be 
permitted to interview an employee during the 
recognised meal hour at the place at which the meal is 
taken but this permission shall not be exercised without 
the consent of the employer more than once in any one 
week. 

(2) In the case of a disagreement existing or 
anticipated concerning any of the provisions of this 
award, an accredited representative of the union, on 
notifying the employer or his representative, shall be 
permitted to enter the business premises of the 
employer or other premises where the employee is 
employed to view the work the subject of any such 
disagreement but shall not interfere in any way with the 
carrying out of such work. 

27. — Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) An employer may work the establishment on 

shifts but before doing so shall give notice of his 
intention to the union or unions concerned and of the 
intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3)(a) Where any particular process is carried out on 
shift other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such 
afternoon or night shifts shall be paid at overtime 
rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph (a) 
shall be as if four consecutive shifts were substituted for 
five consecutive shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any other day that the 
employer observes a shut down for the purpose of 
allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. on 
any day. the whole of that shift shall be deemed, for the 
purpose of this award, to have been worked on the 
following day. 

(5) A shift employee shall when on afternoon or 
night shift be paid per shift 15 per cent more than his 
ordinary rate prescribed by this award. For the purposes 
of this award any shift finishing after 6.30 p.m. shall be 
deemed an afternoon shift. 

(6)(a) All work performed on a rostered shift, when 
the major portion of such shift falls on a Saturday, 
Sunday or a holiday, shall be paid for as follows:— 

Saturday — at the rate of time and one half. 
Sunday — at the rate of time and three 

quarters. 
Holidays — at the rate of double time. 

(b) These rates shall be paid in lieu of the shift 
allowances prescribed in subclause (5) of this clause. 

(7) A continuous shift employee who is not required 
to work on a holiday which falls on his rostered day off 
shall be allowed a day's leave with pay to be added to 
annual leave ortaken at some othertime if the employee 
so agrees. 

28. — Standing Down of Employees. 
(1 )(a) The employer is entitled to deduct payment for 

any day upon which a worker (including an apprentice) 
cannot be usefully employed because of a strike by any 
of the unions party to this award, or by any other 
association or union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the worker cannot be usefully 
employed through any cause which the employer could 
not reasonably have prevented but only if, and to the 
extent that, the employer and the union or unions 
concerned so agree or, in the event of disagreement, the 
Board of Reference so determines. 
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(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph 
(b) of this subclause. shall have regard for the duration 
of the stoppage and endeavours made by the employer 
to repair the breakdown. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to. take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7). (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days" notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may. with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work, 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7). (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or. in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3). to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) heeof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 
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(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or. in the case 
of an employee who was transferred to a safe 
job pursuant to subclause (3). to the position 
which she held immediately before such 
transfer. Where such position no longer exists 
but there are other positions available for 
which the employee is qualified and the duties 
of which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage to 
that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause. the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

30.—Avoidance of Industrial Dispute. 
(1) A procedure for the avoidance of industrial 

disputes shall apply in establishments covered by this 
award. 

The objectives of the procedure shall be to promote 
the resolution of disputes by measures based on 
consultation, co-operation and discussion; to reduce 
the level of industrial confrontation; and to avoid 
interruption to the performance of work and the 
consequential loss of production and wages. 

It is acknowledged that in some companies or sectors 
of the industry, disputes avoidance/settlement 
procedures are either now in place or in the process of 
being negotiated and it may be the desire of the 
immediate parties concerned to pursue those mutually 
agreed procedures. 

(2) In other cases, the following principles shall 
apply: 

(a) Depending on the issues involved, the size and 
function of the plant or enterprise and the 
union membership of the employees 
concerned, a procedure involving up to four 
stages of discussion shall apply. These are: 

(i) discussions between the employee/s 
concerned (and the shop steward if 
requested) and the immediate 
supervisors; 

(ii) discussions involving the employee/s 
concerned, the shop steward and the 
employer representative; 

(iii) discussions involving representatives 
from the state branch of the union(s) 
concerned and the employer 
representatives; 

(iv) discussions involving senior union 
officials (state secretary) and the senior 
management representative(s); 

(v) There shall be an opportunity for any 
party to raise the issue to a higher 
stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This 
should be facilitated by the earliest possible 
advice by one party to the other of any issue or 
problem which may give rise to a grievance or 
dispute. 

(c) Throughout all stages of the procedure all 
relevant facts shall be clearly identified and 
recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the 
discussions. At least seven days should be 
allowed for all stages of the discussions to be 
finalised. 

(e) Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation 
process is exhausted without the dispute being 
resolved, the parties shall jointly or 
individually refer the matter to the Western 
Australian Industrial Relations Commission 
for assistance in resolving the dispute. 

(0 In order to allow for the peaceful resolution of 
grievances the parties shall be committed to 
avoid stoppages of work, lockouts or any other 
bans or 1 imitation on the performance of work 
while the procedures of negotiation and 
conciliation are being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure 
are in accordance with safe working practices 
and consistent with established custom and 
practices at the workplace. 

31. — Part-Time Employment. 
(1) A part-time employee may be engaged to work for 

a constant number of hours each week which having 
regard to the various ways of arranging ordinary hours 
shall average less than 38 hours per week. 

(2) An employee so engaged shall be paid per hour 
one-thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 
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(3) An employee engaged on a part-time basis shall 
be entitled in respect of annual leave, holidays, sick 
leave and bereavement leave arising under this award 
payment on a proportionate basis calculated as 
follows: 

(a) Annual Leave: Where a part-ti me employee is 
entitled to a payment, either on termination or 
for the purpose of annual leave or at a close 
down, for continuous service in any qualifying 
12 monthly period then the payment of 2.923 
hours' pay prescribed by paragraph (b) of 
subclause (6) of Clause 10. — Holidays and 
Annual Leave shall be in respect of each 
cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by Clause 10. 
— Holidays and Annual Leave without 
deduction of pay in respect of each holiday 
which is observed on a day ordinarily worked 
by the part-time employee. 

(c) Absence Through Sickness: Notwithstanding 
the provisions of paragraph (a) of subclause 
(1) of Clause 11. — Sick Leave the accrual of 
one-sixth of a week for each completed month 
of service shall be calculated on the average 
number of ordinary hours worked each week 
for every completed month of service. 

(d) Bereavement Leave: Where a part-time 
employee would normally work on either or 
both of the two working days following the 
death of a close relative which would entitle an 
employee on weekly hiring to bereavement 
leave in accordance with Clause 12. — 
Bereavement Leave of this award the 
employee shall be entitled to be absent on 
bereavement leave on either or both of those 
two working days without loss of pay for the 
day or days concerned. 

(e) Overtime: A part-time employee who works in 
excess of the hours fixed under the contract of 
employment shall be paid overtime in 
accordance with Clause 9. — Overtime of this 
award. 

32. — Trainees. 
Note: It is the intention of the parties for the award to 

contain provisions which regulate the employment 
conditions of trainees. 

Provisions will be inserted into the award as soon as 
agreement is reached between the parties. 

33. — Wages. 
The minimum rates of wages payable weekly to 

employees covered by this award shall be as 
follows:— 

Column A Column B 

(1) Adults: 
(a) Electronic Technician (Grade 111) 484.10 494.10 
<h) Electronic Technician (Grade 11) 412.00 422.00 
<c) Electronic Technician (Grade 1) 291.40 401.40 
(d) Electronic Serviceperson 368.70 378.70 
(c) Installer 331.70 341.70 
(0 Servieeperson's Assistant 314.20 324.20 
(g) Assembler (1) 309.00 319.00 
(h) Assembler 288.40 298.40 
<i) Trainee Installer {90% of Installer) 298.30 307.30 
Column A to operate on and from I November 1988. 
Column B to operate on and from I May 1989. 

(2) Leading Hands: In addition to the 
appropriate rate of wage prescribed in subclause 
(1) of this clause a leading hand shall be paid— 

$ 
(a) If placed in charge of not 

less than three and not more 
than 10 other employees 15.20 

(b) If placed in charge of more than 
10 but not more than 20 other 
employees 23.40 

(c) If placed in charge of more than 
20 other employees 30.10 

(3) Apprentices (wage per week expressed as a 
percentage of the rate per week for an "electronic 
serviceperson" set out in subclause [1] of this 
clause). 

(a) Four Year Term— % 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

(b) Three and one-half Year Term— 
First Six Months 42 
Next Year 55 
Following Year 75 
Final Year 88 

(c) Three Year Term— 
First Year 55 
Second Year 75 
Third Year 88 

(4) (a) Junior Employees (Wage per week 
expressed as a percentage of the "Assembler" rate 
as shown in subclause [1] of this clause). 

% 
Under 16 years of age 35 
Between 16 and 17 years of age 45 
Between 17 and 18 years of age 55 
Between 18 and 19 years of age 65 
Between 19 and 20 years of age 78.5 
Between 20 and 21 years of age 93 

(b) Junior Employees — Installers (wage per 
week expressed as a percentage of the "Installer" 
rate as shown in subclause [1] of this clause). 

% 
Under 17 years of age 45 
Between 17 and 18 years of age 55 
Between 18 and 19 years of age 65 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

(5) (a) Where an employer does not provide a 
technician, serviceperson. installer or an 
apprentice with the tools ordinarily required by 
that person in the performance of work as a 
technician, serviceperson. installer or an 
apprentice the employer shall pay a tool allowance 
of 

(i) $8.40 per week to such technician, 
serviceperson. installer; or 

(ii) in the case of an apprentice a percentage 
of $8.40 being the percentage which 
appears against his year of 
apprenticeship in subclause (3) of this 
clause for the purpose of such technician, 
serviceperson. installer or apprentice 
supplying and maintaining tools 
ordinarily required in the performance of 
his work as a technician, serviceperson. 
installer or apprentice. 
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(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be included 
in. and form part of, the ordinary weekly wage 
prescribed in this clause. 

(c) An employer shall provide for the use of 
technicians, servicepeople. installers or 
apprentices all necessary power tools, special 
purpose tools and precision measuring 
instruments. 

(d) A technician, serviceperson. installer or 
apprentice shall replace or pay for any tools 
supplied by the employer if lost through his 
negligence. 

(6) Casual Employees: A casual employee shall 
be paid 20 per cent of the ordinary rate in addition 
to the ordinary rate prescribed for the classification 
in which that employee is employed. 

34. — Union Coverage. 
The unions party to this part of the award shall be the 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, (the ETU) and the 
Association of Draughting, Supervisory and Technical 
Employees. Western Australian Branch (ADSTE) 
provided that ADSTE shall not enrol or seek to enrol as 
members any employee bound by this part of the award, 
except employees engaged in classifications above the 
classification of Electronic Serviceperson. Provided 
further, that the ETU may enrol or seek to enrol as 
members any employee engaged in any and all of the 
classifications in this part of the award. 

35. — Liberty to Apply. 
(1) Termination. Change and Redundancy. 
(2) Superannuation. 
(3) Metal Industry Restructuring. 

Part 11 — Construction Work. 
This Part of the award. Clause 1. — General 

Provisions to Clause 12. — Union Coverage inclusive 
shall apply to employees engaged on construction work 
defined in Clause 5. — Definitions of Part I — General 
of this award. 

1. — General Provisions. 
Except as provided in this Part the provisions of Part I 

— General of this award shall apply to employees 
engaged on construction work defined in Clause 5. — 
Definitions of that Part. 

2. — Contract of Service. 
(1) A contract of service to which Part II — 

Construction Work of this award applies may be 
terminated in accordance with the provisions of this 
clause and not otherwise but this subclause does not 
operate so as to prevent any party to a contract from 
giving a greater period of notice than is hereinafter 
prescribed nor to affect an employer's right to dismiss 
an employee without notice for misconduct and an 
employee so dismissed shall be paid wages for the time 
worked up to the time of dismissal only. 

(2) Subject to the provisions of this clause, an 
employee may on any day, give to the employer the 
appropriate period of notice of termination of the 
contract prescribed in subclause (4) of this clause and 
the contract terminates when that period expires. 

(3)(a) Where an employee leaves his 
employment— 

(i) without giving the notice referred to in 
subclause (2) of this clause: or 

(ii) having given such notice, before the notice 
expires 

he forfeits his entitlement to any moneys owing to 
him under this award except to the extent that those 
moneys exceed his ordinary wages for the period of 
notice which should have been given. 

(b) In a case to which paragraph (a) of this 
subclause applies— 
(i) the contract of service shall, for the purposes of 

this award, be deemed to have terminated at 
the time at which the employee was last ready, 
willing and available for work during ordinary 
working hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with if 
the employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent 
to the employee's ordinary wages for the 
period of notice which should have been 
given. 

(4) The period of notice referred to in subclause (2) of 
this clause is— 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment 
under the contract, one day; and 

(ii) after the first month of such employment, 
one week. 

(5)(a) On the first day of engagement an employee 
shall be notified by his employer or by the employer's 
representative whether the duration ofhis employment 
is expected to exceed one month and, if he is hired as a 
casual employee, he shall be advised accordingly. 

(b) An employee shall, for the purposes of this 
award, be deemed to be a casual employee: 

(i) if the expected duration of the employment is 
less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the employee 
is dismissed through no fault ofhis own within 
one month of commencing employment. 

(6)(a) Subject to paragraph (b) hereof an employer 
shall, in the case of an employee who has completed one 
month's service with that employer, give notice to the 
employee on the day on which the contract of service is 
to end and pay the employee one week's ordinary 
wages: Provided that where an employee having offered 
and refused further employment at another site with the 
same employer, subsequently, within a fortnight of such 
refusal, applies to that employer for employment and is 
engaged to work at that other site, one week's wages paid 
to him under this subclause shall be credited towards 
payment of any moneys due in his new employment. 

(b) An employer may terminate the contract of 
service— 

(i) in the case of a casual employee, by giving to 
the employee one hour's notice or by paying to 
him one hour's pay in lieu of notice; 

(ii) in any other case, during the first month of 
employment under the contract, by giving to 
the employee one day's notice or by paying to 
him one day's pay in lieu of notice. 

(7) The employer shall be under no obligation to pay 
for any day not worked upon which an employee is 
required to present himself for duty, except when such 
absence from work is due to illness and comes within 
the provisions of Clause 11. — Sick Leave of Part I — 
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General of this award or such absence is on account of 
holidays to which the employee is entitled under the 
provisions of this award. 

(8)(a) The employer is entitled to deduct payment for 
any day upon which an employee (including an 
apprentice) cannot be usefully employed because of a 
strike by any of the unions party to this award, or by any 
other association or union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the employee cannot be usefully 
employed through any cause which the employer could 
not reasonably have prevented but only if, and to the 
extent that, the employer and the union or unions 
concerned so agree or, in the event of disagreement, the 
Board of Reference so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph 
(b) of this subclause, shall have regard for the duration 
of the stoppage and the endeavours made by the 
employer to repair the breakdown. 

3. — Shift Work. 
(1) Shifts may be worked on construction work 

provided the employer has given the union notice of the 
intention to work shifts and the intended starting and 
finishing times of ordinary hours of the respective 
shifts. 

(2)(a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then employees employed on such 
afternoon or night shifts shall be paid at overtime 
rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph (a) 
shall be as if four consecutive shifts were substituted for 
five consecutive shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or any other day that the employer 
observes a shut down for the purpose of allowing a 38 
hour week or on any holiday. 

(3) Where shift work is worked on construction work 
or by the contractor on commissioning tests for new 
plant— 

(a) the first night shift in ordinary hours in any 
week shall not commence before Monday 
night; and 

(b) the ordinary hours on each shift shall include 
crib time not exceeding 20 minutes which 
shall be taken in relays so as not to cause a 
stoppage of operations and at times 
convenient to the employer. 

(4) A shift employee engaged on construction work 
or on commissioning tests for new plant shall, in 
addition to the ordinary rate, be paid per shift for eight 
hours, a loading of 25 per cent for night shift 

(5) Where shifts are worked on construction work or 
on commissioning tests for new plant the day and night 
shifts may change weekly where there is agreement 
between the parties. 

4. — Rest Period. 
(l)(a) Subject to the provisions of this subclause, a 

rest period of seven minutes from the time of ceasing to 
the time of resumption of work shall be allowed each 
morning. 

(b) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at a 
time and in a manner to suit the convenience of the 
employer. 

(c) Refreshments may be taken by employees during 
the rest period but the period of seven minutes shall not 
be exceeded under any circumstances. 

(d) An employer who satisfies the Commission that 
any employee has breached any condition expressed or 
implied in this subclause may be exempted from 
liability to allow the rest period. 

(e) In an establishment in which the majority of 
employees are not subject to this award, the provisions 
of this subclause do not apply but any employee to 
whom this award applies shall be entitled to the rest 
period, if any, which may be allowed to the aforesaid 
majority. 

(2) On work on which the majority of employees are 
employed under this award, in addition to the rest 
period referred to in subclause (1) of this clause but 
subject to the same conditions, a rest period of seven 
minutes shall be allowed as soon as possible after the 
end of the second hours work following the meal 
interval unless the employees concerned prefer to do 
without such rest period, but the provisions of this 
subclause only apply to an employee on any day on 
which he is required for overtime for half an hour or 
more immediately following his ordinary finishing 
time. 

5. — Special Rates and Provisions. 
(1)(a) Where obnoxious or unusually dirty or 

extreme confined space conditions are encountered 
attributable to sources other than normal construction 
work disabilities, the Board of Reference may be 
convened to investigate the specific complaint. 

(b) The Board of Reference shall determine the 
remedial measures required and/or award a disability 
allowance if deemed necessary in the circumstances. 

(2)(a) The employer shall, where practicable, 
provided a waterproof and secure place on each job for 
the safekeeping of an employee's tools when not in use 
and an employee's working clothes and where an 
employee is absent from work because of illness or 
accident and has advised the employer to that effect in 
accordance with the provisions of Clause 11. — Sick 
Leave of Part I — General of this award the employer 
shall ensure that the employee's tools and working 
clothes are securely stored during his absence. 

(b) Subject to paragraph (c) hereof where the 
employee's tools or working clothes are lost by fire or 
breaking and entering whilst sucurely stored in the 
place provided by the employer under paragraph (a) 
hereof the employer shall reimburse the employee for 
that loss but only up to a maximum of $200. 

(c) The provisions of paragraph (b) hereof shall only 
apply with respect to tools and working clothes used by 
an employee in the course of his employment as set out 
in a list furnished to the employer at least 24 hours 
before being lost by fire or theft and if the employee has 
reported any theft to the police. 

6. — Allowance for Travelling and Employment 
in Construction Work. 

(1) An employee, who, on any day, is required by the 
employee's employer to report directly to the job, shall 
be paid an allowance in accordance with the provisions 
of this subclause to compensate for travel patterns and 
costs peculiar to the industry, which includes mobility 
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requirements of employees, and the nature of 
employment in construction work covered by this 
award— 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — $8.70 
per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth 
— 44 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post Office, 
Perth shall be deemed to be distant work 
unless the employer and the employees, with 
the consent of the union, agree in any 
particular case that the travelling allowance 
for such work shall be paid under ths clause, in 
which case an additional allowance of 44 cents 
per kilometre shall be paid for each kilometre 
in excess of the 60 kilometre radius. 

(d) In respect of work carried out from an 
employer's depot situated outside a radius of 
60 kilometres from the General Post Office, 
Perth the main Post Office in the town in 
which such depot is situated shall be the centre 
for the purpose of calculating the allowance to 
be paid. 

(e) Where transport to and from the job is 
supplied by the employer from and to the 
depot or such other place more convenient to 
the employee as is mutually agreed upon 
between the employer and the employee, half 
the above rates shall be paid, provided that the 
conveyance used for such transport is 
equipped with suitable seating and weather 
proof covering. 

(2) The provisions of this clause do not apply to an 
employee to whom Clause 7. — Distant Work of Part II 
— Construction Work is applicable. 

7 — Distant Work. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction work 
at such a distance that the employee cannot return to his 
home each night and the employee does so, the 
employer shall provide the employee with suitable 
board and lodging or shall pay the expenses reasonably 
incurred by the employee for board and lodging. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period during which the 
employee is absent from work without reasonable 
excuse and in such a case, where the board and lodging 
is supplied by the employer, he may deduct from money 
owing or which may become owing to the employee an 
amount equivalent to the value of that board and 
lodging for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause — 

(a) the employer shall pay all reasonable 
expenses including fares, transport of tools, 
meals and if necessary, suitable overnight 
accommodation incurred by an employee or 
person engaged who is directed by the 
employer to proceed to the locality of the site 
and who complies with such direction. 

(b) the employee shall be paid at ordinary rate of 
payment for the time up to a maximum of 
eight hours in any one day incurred in 
travelling pursuant to the employer's 
direction. 

(4) Where an employee who, after one month of 
employment with an employer, leaves the employment, 
or whose employment is terminated by the employer 

"except for incompetency", within one working week of 
commencing work on the job or for "misconduct" and 
in either instance subject to the provisions of Clause 2. 
— Contract of Service of this Part of this award returns 
to the place from whence the employee first proceeded 
to the locality, or to a place less distant than or 
equidistant to the place where he first proceeded, the 
employer shall pay all expenses — including fares, 
transport of tools, meals and, if necessary, suitable 

. overnight accommodation incurred by the employee in 
so returning. Provided that the employer shall in no 
case be liable to pay a greater amount under this 
subclause than the employer would have paid if the 
employee had returned to the locality from which the 
•employee first proceeded to the job. 

(5) On work north of the 26th parallel of South 
Latitude the following provisions apply — 

(a) The employer may deduct the amount of the 
forward fare from the employee's first or later 
wages but the amount so deducted shall be 
refunded to the employee if he continues to 
work for three months or, if the work ceases 
sooner, for so long as the work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the work 
ceases sooner, for so long as the work 
continues, the employer shall, on termination 
of the employee's engagement, pay the fare of 
the employee back from the place of work to 
the place of engagement if the employee so 
desires. 

(6) An employee to whom the provisions of 
subclause (1) of this clause apply shall be paid an 
allowance of $17.50 for any weekend that the employee 
returns home from the job, but only if— 

(a) he advises the employer or his agent of his 
intention not later than the Tuesday 
immediately preceding the weekend in which 
he so returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working day 
following the weekend; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where an employee, supplied with board and 
lodging by the employer, is required to live more than 
800 metres from the job the employee shall be provided 
with suitable transport to and from that job or be paid 

• an allowance of $7.70 per day, provided that where the 
time actually spent in travelling either to or from the job 
exceeds 20 minutes, that excess travelling time shall be 
paid for at ordinary rates, whether or not suitable 
transport is supplied by the employer. 

(8) Notwithstanding any other provisions contained 
in;this clause and in lieu of any such provisions the 
following conditions shall apply to an employee who is 
engaged or selected or advised by an employer to 
proceed to construction work at such a distance that the 
employee cannot return to his home each night and 
'where such construction work is located north of the 
26th parallel of South Latitude or in any other area to 
which air transport is the only practicable means of 
travel; 

(a) An employee may return home or to Perth or 
to any other place at a weekend to be mutually 
agreed upon between the employee and his 
employer: 
(i) After four consecutive months' service 

with his employer; and in addition to the 
weekend the employee shall be entitled to 
two days' leave on ordinary pay subject to 
the provisions of paragraph (b) hereof, 
and 
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(ii) After each further period of four months" 
continuous service with his employer; 
and in addition to the weekend, the 
employee shall be entitled to two days' 
leave, one of which days shall be on 
ordinary pay subject to the provisions of 
paragraph (b) hereof. 

(b) Where an employee returns home or to Perth 
or any other place in accordance with the 
provisions of this subclause and returns to the 
job and commences work at the time arranged 
with the employer, on the first working day for 
that employee immediately following the 
period of leave referred to in paragraph (a) 
hereof, that employee shall be paid at the 
completion of the first pay period 
commencing on or after the day upon which 
the employee returns to work from the leave 
taken pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and the 
actual cost of air fares incurred in travelling 
home or to Perth or to any other place and to 
the job and which in no case shall exceed the 
cost of an economy air fare from the job to 
Perth and return. 

(c) The entitlement to leave and travelling 
accruing to an employee pursuant to 
subclause (a) hereof may be availed of as soon 
as reasonably practicable after it becomes due 
and if it is not availed of within one month 
after it so becomes due the entitlement shall 
lapse. 

(9) Any time in respect of which an employee is 
• absent from work except time for which he is entitled to 
claim payment pursuant to Clause 11.— Sick Leave of 
Part 1 — General of this award or time spent on holidays 
pursuant to subclause (1) of Clause 10.— Holidays and 
Annual Leave of Part I — General of this award shall 
not count for determining his rights to travel and leave 
under the provisions of subclause (8) of this clause. 

8. — Annual Leave Loading. 
Notwithstanding the provisions of paragraph (c) of 

subclause (3) of Clause 10. — Holidays and Annual 
Leave of Part 1 — General of this award the loading 
prescribed in the said paragraph shall apply to 
proportionate leave due to an employee whose 
employment is terminated by the employer for any 
cause other than misconduct 

9. — Right of Entry. 
On notifying the employer or his representative, the 

secretary or any authorised officer of the union party to 
this part of the award shall have the right to visit any job 
at any time when work is being carried on, whether 
during or outside the ordinary working hours and to 
interview the employees covered by this award provided 
that he does not unduly interfere with the work in 
progress. 

10. — Wages. 
(1) Subject to Clause 5. — Special Rates and 

Provisions of Part II of the award the ordinary weekly- 
rate of wage shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate. 

(2) The ordinary weekly wage of an employee 
engaged on construction work shall consist of the base 
rate and the special payment as set out in subclause (3) 
of this clause. 

(3) Classifications: 
Spccia! Total Rate 

Base Rate Payment Per Week 
A B A B 
S S S S S 

Electronic 
Technician 
(Grade III) 484.10 494.10 30.70 514.80 524.80 
Electronic 
Technician 
(Grade 11) 412.00 422.00 26.20 438.20 448.20 
Electronic 
Technician 
(Grade I) 391,40 401.40 24.80 416.20 426.20 
Electronic 
Serviceperson 368.70 378.70 23.40 392.10 402.10 
Installer 331.70 341.70 17.70 349.40 359.40 
Trainee Installer 
90% of installer's 
weekly rate 298.50 307.50 16.00 314.50 323.50 

Column A to operate on and from 1 November 
1988. 

Column B to operate on and from 1 May 1989. 
(4) Apprentices: The ordinary weekly wage of an 

apprentice shall be calculated by applying the 
percentage applicable under subclause (4) of Clause 33. 
— Wages of Part I — General of this award to the rate 
prescribed for a "Serviceperson" in subclause (3) of this 
clause for the construction work upon which the 
apprentice is engaged. 

(5) Construction Allowances: 
(a) In addition to the appropriate rates of pay 

prescribed in this clause an employee shall be 
paid— 
(i) $27.10 per week if engaged on the 

construction of a large industrial 
undertaking or any large civil 
engineering project. 

(ii) $24.40 per week if engaged on multi- 
storeyed building, but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the employee between 
the ground floor and the floor upon 
which he is required to work. A multi- 
storeyed building is a building which, 
when completed, will consist of at least 
five storeys. 

(iii) $14.40 per week if engaged otherwise on 
construction work falling within the 
definition of construction work in Clause 
5. — Definitions of Part I — General of 
this award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall be 
determined by the Board of Reference. 

(6) Leading Hand: In addition to the appropriate 
total wage prescribed in this clause a leading hand shall 
be paid: 

$ 
(a) If placed in charge of not less 

than three and not more than 10 
other employees 15.20 

(b) If placed in charge of more than 
10 but not more than 20 other 
employees 23.40 

(c) If placed in charge of more than 
20 other employees 30.10 

(7)(a) Where an employer does not provide a 
technician, serviceperson, installer or apprentice with 

.the tools ordinarily required by that Serviceperson, 
Technician or Installer in the performance of work as a 
Technician. Installer or apprentice the employer shall 
pay a tool allowance of— 

(i) $8.40 per week to such Technician 
Serviceperson or Installer, or 
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(ii) in the case of an apprentice a percentage of 
$8.40 being the percentage referred to in 
subclause (3) of Clause 29. — Wages of Part I 
— General of this award, 

for the purpose of such technician, serviceperson, 
installer or apprentice supplying and maintaining 
tools ordinarily required in the performance of 
work as a technician, serviceperson, installer or 
apprentice. 

(b) Any tool allowance paid pursuant to paragraph 
(a) of this subclause shall be included in, and form part 
of, the ordinary weekly wage prescribed in this 
clause. 

(c) An employer shall provide for the use of 
technicians, servicepersons, installers and apprentices 
all necessary power tools, special purpose tools and 
precision measuring instruments. 

(d) A technician, serviceperson, installer or 
apprentice shall replace or pay for any tools supplied by 
the employer if lost through that person's negligence. 

(8) A casual employee shall be paid 20 per cent of the 
ordinary rate in addition to the ordinary rate prescribed 
for the classification in which that employee is 
employed. 

(9) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including an 
apprentice), 21 years of age and over, shall be paid less 
than $229.60 per week as his ordinary rate of pay in 
respect of the ordinary hours of work prescribed by this 
award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less 
than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the employee 
is employed. 

11. — Avoidance of Industrial Disputes. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute on construction work the 
following procedure shall apply, namely— 

(a) The job steward on the site may discuss with 
the foreman any grievance affecting the 
employees the job steward represents and, if 
the matter is not satisfactorily resolved, the job 
steward may discuss the matter with the 
industrial officer or other officer nominated 
by the employer to deal with such matters on 
the site. 

(b) If the matter is not resolved by the foregoing 
discussions the job steward shall notify the 
secretary of the union and shall thenceforth 
leave the conduct of negotiations in the hands 
of the union. 

(c) Where a matter has been referred to the union 
by the job steward the union shall promptly 
take all steps necessary under its rules and 
under the Industrial Arbitration Act for the 
resolution of the matter. 

(d) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to 
avoid stoppages or work, lockouts or any other 
bans or limitations on the performance of 
work while the procedures of negotiation and 
conciliation are being followed. 
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(e) The employer shall ensure that all practices 
applied during the operation of the procedure 
are in accordance with safe working practices 
and consistent with established custom and 
practices at the workplace. 

(2) A job steward shall not leave the place of work to 
investigate any matter or to discuss any matter with the 
employer's representative unless on each occasion the 
job steward first obtains permission to do so from the 
foreman or supervisor or unless, in the absence of both 
foreman and supervisor the job steward first notifies the 
leading hand. 

(3) A job steward shall not during working hours call 
or hold any meeting of the employees concerned with 
any grievance or dispute relating to construction 
work. 

12. — Union Coverage. 
The Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth shall be the sole 
union able to enrol or seek to enrol as members, 
employees bound by this Part of the award. 

First Schedule. 
Schedule of Respondents. 

Acet Limited, Herdsman Business Estate, 22-24 
Hasler Road, Osborne Park, WA 6017. 

Action Electronics Pty Ltd, 144 Northwood Street, 
Leederville, WA 6007. 

Adasound Electronic Industries, 1040 Albany 
Highway, Bentley, WA 6102. 

Aldetec Pty Ltd, 7 Burgay Court, Osborne Park, WA 
6017. 

Allcom Pty Ltd, 33 Gympie Way, Willetton, WA 
6155. 

Ampac Industries (WA) Pty Ltd, 70 Jersey Street, 
Jolimont, WA 6014. 

Associated Electronic Services (1979) Pty Ltd, 5 
Bookham Street, Morley, WA 6062. 

Automated Lab Equipment Pty Ltd, 3 Whyalla 
Street, Willetton WA 6155. 

Bow Electronics Ltd., 78 Collingwood Street, 
Osborne Park, WA 6017. 

Cameronics Technology Corporation Ltd, 50 
Clavering Road, Bayswater, WA 6053. 

Computer Protocol Pty Ltd, Node 500,11 Brodie Hall 
Drive, Bentley, WA 6102. 

Computerlog Pty Ltd, 20 Milford Street, East Victoria 
Park, WA 6106. 

Computronics International Pty Ltd, 31 Kensington 
Street, East Perth WA 6000. 

Comsys Australia Pty Ltd, 360 Rokeby Road, 
Subiaco, WA 6008. 

Control Engineering Pty Ltd, 188 Balcatta Road, 
Balcatta, WA 6021. 

Deltec Pacific, 114 Burswood Road, Victoria Park, 
WA 6100. 

Digital Systems Pty Ltd, 112 Churchill Avenue, 
Subiaco, WA 6008. 

Ejan Electronics Services, 87a Briggs Street, Carlisle, 
WA 6101. 

Hinco Engineering, 309 Hay Street, Subiaco, WA 
6008. 

Industrial Micro Products (Aust), 1 Brewer Street, 
East Perth, WA 6000. 

JRL Component Sales Pty Ltd, 896 Beaufort Street, 
Inglewood, WA 6052. 

Jemal Products Pty Ltd, 5 Forge Street, Welshpool, 
WA 6106. 
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Lion Electronics, 314 Great Eastern Highway, 
Midland, WA 6056. 

Magellan Corporation Pty Ltd, 248 St George's 
Terrace, Perth, WA 6000. 

Micro Controls Ltd, 59 Collingwood Street, Osborne 
Park. WA 6017. 

New Era Electro Service (WA), 55 Robinson Avenue, 
Belmont WA 6104. 

Omnitronics Pty Ltd, 15 Hector Street Osborne Park, 
WA 6017. 

Precision Microsystems Pty Ltd, 3a/18 Milford 
Street, East Victoria Park, WA 6101. 

Radiolab Limited, 249 Balcatta Road, Balcatta, WA 
6021. 

Ran Data Corporation Ltd, 200 Adelaide Terrace, 
Perth, WA 6000. 

Steedman Limited (Inc in WA), 348 Rokeby Road, 
Subiaco, WA 6008. 

STC Western Australia Pty Ltd, 396 Scarborough 
Beach Road, Osborne Park, WA 6017. 

Mike Steward Electronic and Electrical Services, 14 
Honey Dew Close, Maida Vale, WA 6057. 

Taimac Video Corporation, 323 William Street, Perth, 
WA 6000. 

Unidata Australia, 3 Whyalla Street, Willetton, WA 
6155. 

Unitronics Pty Ltd, Unit 3 Node 500, Technology 
Park, 11 Brodie Hall Drive, Bentley, WA 6102. 

Universal Electronics, 2 Oswald Street. Victoria Park, 
WA 6100. 

Underwater Video Systems Pty Ltd., 10 Whyall Street, 
Willetton, WA 6155. 

N.A. Walker Pty Ltd, 28 Baretta Road, Wangara WA 
6065. 

Anitech, 37 Belmont Avenue, Belmont, WA 6104. 
Western Electric (Aust) Pty Ltd., 5 Rye Lane Street 

Maddington, WA 6109. 
Winslade and Co Pty Ltd, 9 Pilbara Street, 

Welshpool, WA6106. 

Second Schedule. 
Exemptions. 

The following company shall be exempt from the 
provisions of this award: 

Circuit Technology Australia Pty Ltd, 16 Yampi Way, 
Willetton, WA 6155. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Overtime. 
7. Public Holidays. 
8. Annual Leave. 
9. Absence Through Sickness. 
10. Time and Wages Record. 
11. Contract of Service. 
12. Meal Money. 
13. Right of Entry. 
14. Breakdowns. 
15. Board of Reference. 
16. Under-Rate Workers. 
17. Junior Workers. 
18. Mixed Functions. 
19. Shift Work. 
20. Casual Workers. 
21. Posting of Award and Union Notices. 
22. Rates of Pay. 
23. Extra Rates and Conditions. 
24. Definitions. 
25. Apprentices. 
26. Long Service Leave. 
27. Payment of Wages — 38 Hour Week. 
28. Part-Time Workers. 
29. Bereavement Leave. 
30. First Aid. 
31. Travelling Allowance. 
32. Liberty to Apply. 
33. Maternity Leave. 
34. No Reduction. 
35. Superannuation. 

Schedule of Respondents. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the Union under- 

takes, until 1 July 1989, not to pursue any extra claims, 
award or over award, except when consistent with the 
State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary the 
conditions Of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

PLASTIC MANUFACTURING AWARD 1977 
No. 5 of 1977 

PURSUANT to section 93(6a) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 3rd day of August 1989. 

J. CARRIGG, 
Registrar. 

Award No. 5 of 1977. 

This award shall be known as the Plastic 
Manufacturing Award 1977, and replaces Award No. 8 
of 1960 as amended and consolidated. 

3. — Area and Scope. 
This award shall have effect over the whole of the 

State of Western Australia and shall apply to workers 
covered by the classifications referred to in Clause 22. — 
Rates of Pay employed in the manufacture of goods 
from plastics and reinforced plastics. 

Provided that it shall not apply to workers who are at 
present provided for in any other award or industrial 
agreement duly registered at the Western Australian 
Industrial Relations Commission at the date of delivery 
of this award. 

4. — Term. 
The term of this award shall be for a period of one 

year from the beginning of the first pay period 
commencing on or after the date hereof. 

5. — Hours. 
Section A. — Hours: 

(l)(a) The provisions of this clause apply to all 
workers to whom this award applies. 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2557 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding28 
consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, inclusive, 
and except in the case of shift workers, shall be worked 
between the hours of 7.00 a.m. and 5.30 p.m. Provided 
that the spread of hours may be altered to a 6.00 a.m. 
start by agreement between the employer and the 
majority of workers in the plant or section or sections 
concerned. 

(d) Where an ordinary shift or shift worker finishes 
not later than 8.00 a.m. on Saturday, such hours on the 
Saturday shall be deemed to be ordinary hours of 
employment and shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to exceed 
eight hours on any day, the arrangement of hours shall 
be subject to the agreement between the employer and 
the majority of workers in the plant or section or 
sections concerned. 

(f) The ordinary hours of work shall be consecutive 
except for the meal interval as prescribed in subclause 
(g) hereof. 

(g) A meal break of a period agreed upon between the 
majority of the workers and the employer at each 
factory shall be allowed between the hours of 11.00 a.m. 
and 2.00 p.m. on Monday to Friday inclusive. In default 
of such agreement the meal break shall be not more 
than one hour and not less than 30 minutes to be taken 
within the aforementioned period. 

Section B — Implementation of 38 Hour Week; 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38 hour week may be 
any one of the following: 

(a) by workers working less than eight ordinary 
hours each day, only where the plant 
concerned works a three shift operation and 
other workers at the plant employed under the 
terms of the Metal Trades (General) Award are 
working such hours. 

(b) By workers working less than eight ordinary 
hours on one or more days each week; or 

(c) by fixing one day of ordinary working hours 
on which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days 
of the week during a particular work cycle so 
that each worker has one day of ordinary 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed in 
subclause (1) of Clause 7. — Public Holidays, 
of this award. 

(2) In each plant, an assessment should be made as 
to which method of implementation best suits the 
business and the proposal shall be discussed with the 
workers concerned, the objective being to reach 
agreement on the method of implementation prior to 15 
October 1984. 

(3) In the absence of an agreement at plant level, the 
procedure of resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establishment 
level, the matter shall be referred to the State 
Secretary of the union (or unions) concerned 
or his deputy, at which level a conference of 
the parties shall be convened without delay. 

(c) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Relations Commission. 

(4) Different methods of implementation of a 38 
hour week may apply to various groups or sections of 
workers in the plant or establishment concerned. 

(5) Notice of Days Off Duty: Except as provided in 
subclause (6) hereof, in cases where, by virtue of the 
arrangement of his ordinary working hours, a worker in 
accordance with paragraphs (c) and (d) of subclause (1) 
hereof, is entitled to a day off duty during the work cycle, 
such worker shall be advised by the employer at least 
four weeks in advance of the day he is to take off 
duty. 

(6)(a) An employer, with the agreement of the 
majority of workers concerned, may substitute the day a 
worker is to take off in accordance with paragraphs (c) 
and (d) of subclause (1) hereof, for another day in the 
case of a breakdown in machinery or a failure or 
shortage of electric power or to meet the requirements of 
the business in the event of rush orders or some other 
emergency situation. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for another 
day. 

Section C. — Procedures for In-Plant Discussions: 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the method 
of implementing a 38-hour week in accordance with 
Section A — Hours and B — Implementation of 38 
Hour Week of this clause and shall entail an objective 
review of current practices to establish where 
improvements can be made and implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by 15 October 1984. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and methods 
of communicating agreements and understandings to 
all workers, including the overcoming of language 
difficulties. 

(4) The procedures should allow for the monitoring 
of agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in- 
plant in the first instances or where problems arise after 
initial agreements of understandings have been 
achieved in-plant, a formal monitoring procedure shall 
apply. The basic steps in this procedure shall be as 
applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause (3) 
of Section B of this clause. 
Section D — Hours Transition Provision: 

(1) The concept of a 38 hour week shall operate from 
the beginning of the first pay period commencing on or 
after 15 August 1984, however, in recognition of the 
difficulties associated with its introduction an employer 
may implement the 38 hour week after the date 
provided that such implementation shall occur no later 
than 15 October 1984. 

(2) Where an employer implements the 38 hour week 
at a date later than the beginning of the first pay period 
commencing on or after 15 August 1984, an employee 
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shall become entitled to a payment at the date of 
implementation which shall accrue at the rate of two 
ordinary hours' pay for each week of 40 ordinary hours 
that is worked after the beginning of the first pay period 
commencing on or after 15 August 1984. Provided that 
in any such week where less than 40 ordinary hours are 
worked then the rate of two ordinary hours' pay shall be 
reduced proportionately except where a worker is 
absent from duty in a circumstance that entitles him to 
payment for the absence pursuant to other provisions of 
this award. 

6. — Overtime. 
(1) The provisions of this clause apply to all 

workers. 
(2)(a) An employer may require any worker to work 

reasonable overtime at overtime rates and such worker 
shall work overtime in accordance with such 
requirement. 

(b) No union or association party to this award, or 
worker or workers covered by ths award, shall, in any 
way, whether directly or indirectly, be a party to or 
concerned in any ban, limitation, or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(3)(a) Subject to the provisions of this subclause, all 
work done beyond the ordinary working hours on any 
day, Monday to Friday, inclusive, shall be paid for at the 
rate of time and one-half for the first two hours and 
double time thereafter. 

For the purposes of this subclause, ordinary hours 
shall mean the hours of work fixed in an establishment 
in accordance with Sections A — Hours, B — 
Implementation of 38 Hour Week and C — Procedures 
for In-Plant Discussions of Clause 5. — Hours. 

(b)(i) Work done on Saturdays after 12 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one-half. 

(c) Work done on Saturdays prior to 12 noon shall be 
paid for at the rate of time and one-half for the first two 
hours and double time thereafter but this paragraph 
does not apply in a case to which paragraph (d) of 
subclause (1) of Section A — Hours of Clause 5. — 
Hours, applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the rate 
payable for shift work. 

(4) These overtime rates shall not apply to excess 
time due to private arrangement between the workers 
themselves or for the purpose of effecting the customary 
rotation of shifts, or which is owing to a relieving man 
not coming on at the appointed time. The time for 
which any worker may be paid at ordinary rates instead 
of overtime due to a relieving man not coming on at the 
proper time shall not exceed one hour, after the 
expiration of which overtime rates shall apply for the 
whole shift. 

(5) A worker recalled to work after having left the 
employer's business premises shall be paid a minimum 
of three hours at the appropriate overtime rate. Time 
reasonably spent in getting to and from work shall be 
counted as time worked. 

7. — Public Holidays. 
(1) The following days, or the days observed in lieu, 

shall, subject to Clause 6. — Overtime of this award, be^ 
allowed as holidays without deduction of pay, namely:' 
New Year's Day, Australia Day, Good Friday, Easter 

Monday, Anzac Day, Labour Day, State Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of 
any of the days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a public holiday or, as the case 
may be, a public half-holiday for the purposes of 
this award within the district or locality specified in 
the proclamation. 

(4) On any public holiday not prescribed as a 
holiday under this award the employer's establishment 
or place of business may be closed, in which case the 
worker need not present himself for duty and payment 
may be deducted, but if work be done, ordinary rates of 
pay shall apply. 

(5) All work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of double 
time and one-half. 

8. — Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to a 
worker by his/her employer after a period of 12 months' 
continuous service with that employer. 

(2) A worker before going on leave shall be paid the 
wages he/she would have received in respect of the 
ordinary time he/she would have worked had he/she 
not been on leave during the relevant period. 

(3)(a) In addition to his/her payment of annual leave 
a worker shall receive a loading of 17.5 per cent 
calculated on his/her ordinary rate of wage. Provided 
that where the worker would have received any 
additional rates for the work performed in ordinary 
hours as prescribed by this award had he/she not been 
on leave during the relevant period and such additional 
rates would have entitled him/her to a greater amount 
than the loading of 17.5 per cent, then such additional 
rates shall be added to his/her ordinary wage in lieu of 
the 17.5 per cent loading. Provided further, that if the 
additional rates would have entitled him/her to a lesser 
amount than the loading of 17.5 per cent, then such 
loading of 17.5 per cent shall be added to his/her 
ordinary rate of wage in lieu of the additional rate. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(4) If any award holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of the worker would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(5) If, after one month's continuous service in any 
qualifying 12 monthly period, a worker lawfully leaves 
his/her employment or his/her employment is 
terminated by the employer through no fault of the 
worker, the worker shall— 

(a) if such termination occurs before 15 August 
1984, be paid 3.08 hours' pay at the rate of wage 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2559 

prescribed by subclause (1) of this clause, 
divided by 40, in respect of each completed 
week of continuous service; or 

(b) if termination occurs on or after 15 August 
1984, be paid 2.923 hours pay at the rate of 
wage prescribed by subclause (1) of this clause, 
divided by 38, in respect of each completed 
week of continuous service. 

(6) Any time in respect of which a worker is absent 
from work except time for which he/she is entitled to 
claim sick pay or time spent on holidays, annual leave 
or long service leave as prescribed by this award, shall 
not count for the purpose of determining his/her right to 
annual leave. 

(7) In special circumstances and by mutual consent 
of the employer, the worker and the union concerned, 
annual leave may be taken in not more than two 
periods. 

(8) Notwithstanding the provisions of this clause, an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker 
to take his/her annual leave in not more than two 
periods but neither of such periods shall be less than 
one week. 

(9) In the event of a worker being employed by an 
employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (5) of this clause, to such 
leave on full pay as is proportionate to his/her length of 
service during that period with such' employer, and if 
such leave is not equal to the leave given to the other 
workers he/she shall not be entitled to work or pay 
whilst the other workers of such employer are on leave 
on full pay. 

(10) In addition to any payment to which he/she may 
be entitled under subclause (5) of this clause, a worker 
whose employment terminates after he/she has 
completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this award 
in respect of that qualifying period shall be given 
payment in lieu of that leave or, in a case to which 
subclauses (7) or (8) of this clause applies, in lieu of so 
much of that leave as has not been allowed unless— 

(a) he/she has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(11) The provisions of this clause shall not apply to 
casual workers. 

9. — Absence Through Sickness. 
(l)(a) A worker who is unable to attend or remain at 

his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the provisions of this clause. 

(i) Worker who actually works 38 ordinary hours 
each week; A worker whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of Section 
B — Implementation of 38 Hour Week of 
Clause 5. — Hours, of this award, so that he 
actually works 38 ordinary hours each week 
shall be entitled to payment during such 
absence for the actual ordinary hours 
absent. 

(ii) Worker who works an average of 38 ordinary 
hours each week: A worker whose ordinary 
hours of work are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section 
B — Implementation of 38 Hour Week of 
Clause 5. — Hours, of this award, so that he 
works an average of 38 ordinary hours each 

week during a particular work cycle shall be 
entitled to pay during such absence calculated 
as follows: 

duration of absence x appropriate weekly rate 

ordinary hours normally 5 
worked that day 

A worker shall not be entitled to claim 
payment for personal ill health or injury nor 
will his sick leave entitlement be reduced if 
such ill health or injury occurs on the week day 
he is to take off duty in accordance with 
paragraph (c) or (d) of subclause (1) of Section 
B — Implementation of 38 Hour Week of 
Clause 5. — Hours. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause a worker may adopt an alternative 
method of payment of sick leave entitlements where the 
employer and the majority of his workers so agree. 

(c) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(d) Ifinthe first or successive years of service with the 
employer a worker is absent on the ground of personal 
ill health or injury for a period longer than his 
entitlement to paid sick leave, pay ment may be adjusted 
at the end of that year of service, or at the time the 
worker's services terminate, if before the end of that year 
of service, to the extent that the worker has become 
entitled to further paid sick leave during that year of 
service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
worker if the absence by reason of personal ill health or 
injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that a worker shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability to 
attend for work, the nature of his/her illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shift workers, where 
practicable the notification is to be given prior to the 
start of normal shift hours. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate 
from a medical practitioner with respect to absences of 
two days or less unless after two such absences in any 
year of service the employer requests in writing that the 
next and subsequent absences in that year if any, shall 
be accompanied by such certificate. 

(5)(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to the worker's place of residence 
or a hospital as a result of his personal ill health or 



injury for a period of seven consecutive days or more 
and the worker produces a certificate from a registered 
medical practitioner that he was so confined. Provided 
that the provisions of this paragraph do not relieve the 
worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is 
unable to attend for work on the working day next 
following the worker's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or, failing agreement, shall be 
added to the worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 8. —Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 8. — Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause (2) of the Long Service Leave provisions 
published in Volume 63 of the Western Australian 
Industrial Gazette at pages one to four, the paid sick leave 
standing to the credit of the worker at the date of 
transmission from service with the transmitter shall 
stand to the credit of the worker at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor to 
workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

10. — Time and Wages Record. 
The employer shall keep or cause to be kept a record 

wherein shall be entered: 
(a) The name of each worker. 
(b) The nature of his employment. 
(c) The total hours worked each day. 
(d) The wages and overtime (if any) received 

therefor. 
(e) the date of birth of each junior worker. 

The employer shall be responsible for the proper 
posting of the record each week, which shall be signed 
weekly only if correct by the worker. Such record shall 
be open for inspection at the factory office or other 
convenient place by a duly accredited representative of 
the union during working hours. Provided that if the 
record be not available when the representative calls it 
shall be made available for inspection within 24 hours 
at the factory office or other convenient place. 

11. — Contract of Service. 
(1) On the first day of engagement an employee shall 

be notified by the employer or by the employer's 
representative, whether the duration of his/her 

employment is expected to exceed one month and, if the 
employee is hired as a casual employee, he/she shall be 
advised accordingly. 

(2) A week's notice shall be given on either side to 
terminate the employment of a weekly hand or, in lieu 
of notice, by the payment or forfeiture, as the case may 
be. of a week's wages. 

(3) Provided that this shall not affect the right of an 
employer to dismiss a worker without notice for 
misconduct in which case wages shall be paid to the 
time of termination. 

(4)(a) The period of notice of termination in the case 
of a casual employee shall be one hour. 

(b) If the required notice of termination is not given 
one hour's wages shall be paid by the employer or 
forfeited by the employee. 

(5) An employee shall for the purpose of this award 
be deemed to be a casual employee— 

(a) if the expected duration of the employment is 
less than one month, or 

(b) if the notification referred to in subclause (1) 
of this clause is not given and the employee is 
dismissed through no fault of his own within 
one month of commencing employment. 

12. — Meal Money. 
A worker required to work overtime for more than 

two hours, without being notified on the previous day or 
earlier that he/she will be so required to work, shall be 
supplied with a meal by the employer or paid $3.45 for a 
meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the workers concerned 
on the previous day or earlier that such a second or 
subsequent meal will also be required, provide such 
meals or pay an amount of $3.45 for each second or 
subsequent meal. 

No such payments need be made to workers living in 
the same locality as their workshops who can 
reasonably return home for such meals. 

If a worker in consequence of receiving such notice 
has provided him/herself with a meal or meals and is 
not required to work overtime or is required to work less 
overtime than notified, he/she shall be paid the 
amounts above prescribed in respect of the meals not 
then required. 

13. — Right of Entry. 
(1) Accredited representatives of the union shall be 

permitted to interview the workers on the business 
premises of the employer during non-working times or 
meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Western Australian Industrial 
Commission and which involves the inspection of 
workers or of machines in the process of production on 
which such workers are engaged, such uhion 
representatives shall have the right of inspection at any 
time during which the workers or machines concerned 
are working, but this permission shall not be exercised 
without the consent of the employer more than once in 
any one week. 

(3) Provided that the duly accredited representative 
shall notify the employer beforehand of his intention to 
exercise his rights under this clause. 

14. — Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the worker 
cannot be usefully employed because of any strike by 
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the union or unions affiliated with it, or by any other 
association or union. Or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

15. — Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award, a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, determined or 
dealt with by a Board of Reference. 

16. — Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity 

is unable to earn the minimum wage, may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

17. — Junior Workers. 
Upon being engaged a junior worker shall establish 

his full name and date of birth by the production of a 
record of his registration of birth or by such other means 
as are satisfactory to the employer. 

18. — Mixed Functions. 
A worker engaged for two hours or more of one day or 

shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day 
or shift. If employed for less than two hours of one day 
or shift he shall be paid the higher rate for the time so 
worked. 

19. — Shift Work. 
(1) The provisions of this clause apply to all workers 

engaged on shift work. 
(2) An employer may work the establishment on 

shifts but before doing so shall give notice of his 
intention to the union or unions concerned and of the 
intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3)(a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any other day that the 
employer observes a shut down for the purpose of 
allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. 
then the whole of that shift shall be paid for at the rate 
which applies to the major portion of the shift. 

(5) The loading on the ordinary rates of pay for shift 
work shall be 15 per cent for afternoon shift and for 
night shift. 

(6) Shift workers shall be allowed a 20 minute paid 
crib break to be taken approximately in the middle of 
the shift. 

20. — Casual Workers. 
A casual worker engaged in accordance with Clause 

11. — Contract of Service of this award shall receive 20 
per cent in addition to the rates prescribed for his/her 
class of work performed. 

21. — Posting of Award and Union Notices. 
Every employer shall allow union notices, except 

those which on reasonable grounds he considers 
objectionable and a copy of this award to be posted up 
by the union in a place accessible to the workers and 
approved by the employer. 

22. — Rates of Pay. 
The minimum weekly rates of wage payable to 

employees covered by this award shall be as follows: 
Column Column Column Column 

A B C D 
S S S S 

Tradcspersons 
(a) Thermoplastic fabricator 334.50 341.20 347% 357.90 
Adult: 
(a) Thermo-plastic Coatcr 286.10 291.80 297.50 307.50 
(b) Plastic Press Operator (as 

defined) 286.90 292.60 298.40 308.40 
(c) Plastic Press Operator 

(other) 276.80 282.30 287.90 297.90 
(d) Extruding Machine 

Operator (as defined) 286.10 291.80 297.50 307.50 
(e) Extruding Machine 

Operator (other) 276.80 282.30 287.90 297.90 
(f) Plastic Indjection Press 

Operator 276.10 281.60 287.10 297.10 
(g) Examiner of Materials — 

part finished or finished 
products 278.80 284.40 290.00 300.00 

(h) Employee employed on 
heat sealing of plastics by 
any means and/or bench 
hands engaged in the 
manufacture of flexible 
fabricated products 278.80 284.40 290.00 300.00 

(i) Blow Moulding Machine 
Operator (as defined) 286.10 291.80 297.50 307.50 

(j) Blow Moulding Machine 
Operator (other) 276.80 282.30 287.% 297.90 

(k) Employees engaged in the 
process of synthetic 
foams made from 
polestcrisocynate 
compositions on the 
following classes of work: 
(i) Operator in charge 

of Foaming Machine 282.60 288.30 293.90 303.90 
(ii) Assistant on 

Foaming Machine 276.10 281.60 287.10 297.10 
(iii) Operator of 

Trimming or Cutting 
Machine required to 
exercise discretion in 
setting up machine 278.80 284.40 290.00 300.00 

(iv) Operator of 
Trimming or Cutting 
Machine 276.50 282.00 287.60 297.60 

(1) Hand Laminator(as 
defined) 286.10 291.80 297.50 307.50 

(m) Hand Laminator Other 
(as defined) 278.80 284.40 290.00 300.00 

(n) Employees engaged on 
Styrenc Foam or similar 
foam compositions on the 
following classes of work: 
(i) Moulding 278.80 284.40 290.00 300.00 
(it) Operator of 

Trimming or Cutting 
Machine required to 
exercise discretion in 
setting up machine 278.80 284.40 290.00 300.00 

(iii) Operator of 
Trimming or Cutting 
Machine. Other 276.50 282.00 287.60 297.60 

(o) Employees engaged on 
the following classes of 
work: 
Injection Moulding 
Compression Moulding 276.80 282.30 287.% 297.90 

(p) Sewing Machinist 274.80 28030 285.80 295% 
(q) Operator of Electronic 

Welding Machine 274.80 280.30 285.80 295.80 
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Column Column Column. Column Column Column Column 
ABC 

(r) Process worker — i.e. a 
person employed 
(i) As Operator of 

Mixing Machines. 
Ball and Grinding 
Machines. 
Laminating and 
Impregnating 
Machines, Pelleting 
Machines. Blowing 
Machines. Polishing 
Machines. Buffing 
Machines. Cutting 
Machines of all types 
and Paste Moulding 
Operations 276.10 281.60 287.10 297.10 

(ii) In the Powder Room 276.10 281.60 287.10 297.10 
(Hi) Using the Spray Gun 276.10 281.60 287.10 297.10 (c) All Others 271.70 277.10 282.60 292.60 

The rates of wage prescribed in Column A shall 
operate on and from 22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from 1 November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from 22 March 1989. 

(3) Junior Employees: Junior employees shall 
receive the prescribed percentage of the "All Others" 
rate per week. 

% 
Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
At 20 years of age 

50 
60 
70 
80 
90 

Adult Rates 
(4) Apprentices (percentage of the "Tradespersons" 

rate per week). 
% 

(a) Four Year Term — 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half Year Term — 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three Year Term — 
First year 55 
Second year 75 
Third year 88 

(5) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (icluding an 
apprentice), 21 years of age or over, shall be paid less 
than $229.60 per week as his ordinary rate of pay in 
respect of the ordinary hours of work prescribed by this 
award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less 
than $229.60. Where the said minimum rate of pay is 
applicable the same shall be payable on holidays, 
during annual leave, sick leave, long service leave and 
any other leave prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the employee 
is employed. 

(6) Leading Hands: In addition to the rates 
prescribed in subclause (1) and (2) of this clause a 
leading hand shall be paid: 

(a) if placed in 
charge of not 
less than three 
and not more 
than 10 other 
employees 14.60 14.90 15.20 

(b) if placed in 
charge of more 
than 10 and not 
more than 20 
other employees 22.50 23.00 23.40 

(c) if placed in 
charge of more 
than 20 other 
employees 28.90 29.50 30.00 

The rates of wage prescribed in Column A shall 
operate on and from 22 September 1988. 

The rates of wage prescribed in Column B shall 
operate on and from 1 November 1988. 

The rates of wage prescribed in Column C shall 
operate on and from 1 January 1989. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work as a 
tradesman or apprentice the employer shall 
pay a tool allowance of— 
(i) $7.50 per week to such tradesman, or 
(ii) in the case of an apprentice a percentage 

of $7.50 being that percentage which 
appears against his year of 
apprenticeship in subclause (4) of this 
clause for the purpose of such tradesman 
or apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman 
or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if 
lost through his own negligence. 

23. — Extra Rates and Conditions. 
(1) Workers handling carbon black before 

processing, and workers engaged in processing free 
carbon black, shall be paid the sum of 29 cents per hour 
in addition to the rate herein Fixed for the class of work 
performed. 

(2) Workers engaged on weighing, packing and 
mixing in the powder room shall be paid the sum of 29 
cents per hour in addition to the rate herein Fixed for the 
class of work performed. 

(3) Workers engaged in work on a construction site 
other than the normal place of work shall be paid an 
allowance at the rate of $ 14.30 per week for each hour or 
part thereof worked. 

(4) Workers shall be provided with adequate 
protective equipment for the work on which they are 
engaged where such is necessary. Any dispute as to 
whether protective equipment is adequate shall be 
referred to the Board of Reference for determination. 
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24. — Definitions. 
"Plastic Press Operator" means an operator of a press 

who is required to exercise a discretion as to all or any of 
the following matters — kind or quality of powder, 
pressure, temperature and time of curing. 

"Extruding Machine Operator" means an adult 
employee who is required to exercise discretion as to 
temperature, die centring and running speed, including 
screw speed and take off speed. 

"Examiner of materials — part finished or finished 
products" means an adult employee who is specifically 
engaged as an examiner, paid as such, and in the course 
of his duties exercises discretion as to the quality of the 
work examined. 

"Hand Laminator" is an adult employee required to 
perform all processes listed for a "Hand Laminator 
(Other)" and able to work from blue prints or drawing. 
He is also able to perform both of the following 
tasks— 

(a) Construct moulds; 
(b) Capable of carrying out repair work on all 

types of reinforced plastic components. 
"Hand Laminator (Other)" is an adult employee 

required to exercise discretion and accept 
responsibility for his own work, and who is capable of 
bringing a reinforced plastic component to completion. 
This includes the following tasks: Preparation of 
moulds, preparation of constituents, including such 
operations as pre-forming, mat making, fibre, resin 
deposition, etc, including use of spray gun, laminating 
by all methods, stripping and finishing and minor 
repair work. 

"Blow Moulding Machine Operator (as defined)" 
means an adult worker who is responsible for the 
changing of dies and setting up of machines from 
production programmes and who exercises discretion 
as to temperature, kinds and quality of raw materials, 
timing of process and running speeds. 

"Blow Moulding Machine Operator (Other)" means 
an adult worker with less than six months' experience 
and who is working under the instructions of a Blow 
Moulding Machine Operator (as defined). 

"Tradesperson" means— 
(a) a person who has satisfactorily completed a 

recognised apprenticeship, or 
(b) a person who works as a tradesperson and is 

responsible for the supervision of an 
apprentice, or 

(c) a person who has performed the work of a 
tradesperson for six or more years. 

25. — Apprentices. 
Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) tradespersons and shall not be 
taken in excess of that ratio unless— 

(a) the union so agrees, or 
(b) the WA Industrial Commission so 

determines. 

26. — Long Service Leave. 
The long service leave provisions published in 

volume 63 of the Western Australian Industrial Gazette at 
pages one to five inclusive are hereby incorporated in 
and shall be part of this award. 

27. — Payment of Wages. 
(1) Each worker shall be paid the appropriate rate 

shown in Clause 22. — Rates of Pay of this award. 
Subject to subclause (2) of this clause payment shall be 
pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by a worker, wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours: In the case of a 
worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) or 
(b) of subclause (1) of Section B — 
Implementation of 38 Hour Week of Clause 5. 
— Hours so that he works 38 ordinary hours 
each week, wages shall be paid weekly or 
fortnightly according to the actual ordinary 
hours worked each week or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of a 
worker whose ordinary hours of work are 
arranged in accordance with paragraph (c) or 
(d) of subclause (1) of Section B — 
Implementation of 38 hour Week of Clause 5. 
— Hours so that he works an average of 38 
ordinary hours each week during a particular 
work cycle, wages shall be paid weekly or 
fortnightly according to a weekly average of 
ordinary hours worked even though more or 
less than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out 
below: 

(i) Section B — Implementation of 38 Hour 
Week of Clause 5. — Hours in subclause (1) 
paragraphs (c) and (d) provides that in 
implementing a 38 hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give a worker a day off in each work 
cycle this would be achieved if, during a 
work cycle of 28 consecutive days (that is, 
over four consecutive weeks) the worker's 
ordinary hours were arranged on the basis 
that for three of the four weeks he worked 40 
ordinary hours each week and in the fourth 
week worked 32 ordinary hours. That is, he 
would work for eight ordinary hours each 
day, Monday to Friday inclusive for three 
weeks and eight ordinary hours on four days 
only in the fourth week — a total of 19 days 
during the work cycle. 

(iii) In such a case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the worker shall 
be the average weekly wage rates set out for 
the worker's classification in Clause 22. — 
Rates of Pay of this award, and shall be paid 
each week even though more or less than 38 
ordinary hours are worked that week. 

In effect, under the averaging system, the 
worker accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be seven 
hours 36 minutes. This "credit" is carried 
forward so that in the week of the cycle that 
the worker works on only four days, his 
actual pay would be for an average of 38 
ordinary hours even though, that week, he 
works a total of 32 ordinary hours. 
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Consequently, for each day a worker 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). The 
maximum "credit" the worker may accrue 
under this system is 0.4 hours on 19 days; 
that is, a total of seven hours 36 minutes, 

(iv) As provided in subclause (3) of this clause, a 
worker will not accrue a "credit" for each 
day he is absent from duty other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave. 

(3) Absences from Duty. 
(a) A worker whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of 
subclause (1) of Section B — Implementation 
of 38 Hour Week of Clause 5. — Hours and 
who is paid wages in accordance with 
paragraph (a) of subclause (2) hereof and is 
absent from duty (other than on annual leave, 
long service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day he is so absent, lose average pay for 
that day calculated by dividing his average 
weekly wage rate by five. 

A worker who is so absent from duty for part 
of a day shall lose average pay for each hour he 
is absent by dividing his average daily pay rate 
by eight. 

(b) Provided when such a worker is absent from 
duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven 
hours 36 minutes for which he would 
otherwise have been paid. Consequently, 
during the week of the work cycle he is tp work 
less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that 
week, the average pay will be reduced by the 
amount of the "credit" he does not accrue for 
each whole day during the work cycle he is 
absent. 

The amount by which a worker's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

Total of "credits" x average weekly pay 
not accrued during   

cycle 38 
Examples; (A worker's ordinary hours are 

arranged so that he works eight ordinary 
hours on five days of each week for three 
wee ks an d eight ordinary hours on four days 
of the fourth week). 
(i) Employee takes one day off without 

authorisation in first week of cycle. 
Week of Cycle Payment 
1st week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd weeks = average weekly pay 
each week 

4th week = average pay less credit 
not accrued on day of 
absence 

= average pay less 0.4 
hours x average weekly pay 

_ 

(ii) Employee takes each of the four days 
off without authorisation in the fourth 
week. 

Payment 
average pay each week 
average pay less four-fifths 
of average pay for the four 
days absent less total of 
credits not accrued that 
week. 
One-fifth average pay 
less 4 x 0.4 hours x 
average weekly pay 

38 
= One-fifth average pay 

less 1.6 hours x 
average weekly pay 

38 
(4) Alternative Method of Payment: An alternative 

method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the workers 
concerned. 

(5) Day Off Coinciding with Pay Day: In the event 
that a worker, by virtue of the arrangement of the 
worker's ordinary working hours, is to take a day off 
duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where 
the employer is able to make suitable arrangements, 
wages may be paid on the working day preceding pay 
day. 

(6) Method of Payment: The employee may be paid 
his wages by cheque or into his bank account after 
discussion with the employee concerned. Where wages 
continue to be paid in cash payment may be made 
during the employee's time. 

(7) Termination of Employment: A worker who 
lawfully leaves his employment or is dismissed for 
reasons other than misconduct shall be paid all moneys 
due at the termination of service with the employer. 

Provided that in the case of a worker whose ordinary 
hours are arranged in accordance with paragraph (c) or 
(d) of subclause (1) of Section B — Implementation of 
38 Hour Week and who is paid average pay and who has 
not taken the day off due to the worker during the work 
cycle in which his employment is terminated, the wages 
due to that employee shall include a total of credits 
accrued during the work cycle as detailed in the Special 
Note following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a day 
off during the work cycle in which his employment is 
terminated, the wages due to that employee shall be 
reduced by the total of credits which have not accrued 
during the work cycle. 

(8) Details of Payments to be Given: Where a worker 
requests the employer to state in writing with respect to 
each week's wages the amount of wages to which he is 
entitled, the amount of deductions made therefrom, the 
net amount being paid, and the number of hours 
worked, the employer shall do so not less than two hours 
before the employee is paid. 

(9) Calculation of Hourly Rate: Except as provided 
in subclause (3) of this clause the ordinary rate per hour 
shall be calculated by dividing the appropriate weekly 
rate by 38. 

(10) Where an obligation to pay a final amount 
contains a decimal figure of .5 of a cent or more, the 
amount to be paid shall be the next whole cent. 
Example — 5.5 cents becomes 6.0 cents. Where the 
amount to be paid contains a decimal figure of less than 
.5 of a cent, such decimal figure shall be disregarded. 
Example — 5.4 cents becomes 5.0 cents. 

(11) No deduction shall be made from a worker's 
wages unless the worker has authorised such deduction 
in writing. 

Week of Cycle 
1st. 2nd and 3rd weeks = 
4th week = 
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28. — Part-Time Workers. 
(1) Notwithstanding anything contained in this 

award, workers may be regularly employed to work less 
hours per week than are prescribed in Clause 5. — 
Hours hereof, and such workers shall be remunerated 
at a weekly rate pro rata to the rate prescribed for the 
class of work on which they are engaged in the 
proportion which their hours of work bear to the hours 
fixed by Clause 5. — Hours hereof for their class of 
work. 

(2) When a worker is employed under the provisions 
of this clause, he shall receive payments for wages for 
annual leave, for holidays and for sick leave on a pro 
rata basis in the same proportion as the number of 
hours regularly worked each week bears to 40 hours. 

29. — Bereavement Leave. 
A worker shall, on the death within Australia of a 

spouse, de-facto spouse, parent, parent-in-law, brother, 
sister, child or step-child, be entitled, on notice, to leave 
up to and including the day of the funeral of such 
relation and such leave shall be without deduction of 
pay for a period not exceeding the number of hours 
worked by the worker in two ordinary working days. 
Proof of such death shall be furnished by the worker to 
the satisfaction of his/her employer. 

Provided that payment in respect of bereavement 
leave is to be made only where the worker otherwise 
would have been on duty and shall not be granted in 
any case where the worker concerned would have been 
off duty in accordance with his/her roster, or on long 
service leave, annual leave, sick leave, workers' 
compensation, leave without pay or on a public 
holiday. 

30. — First Aid. 
Adequate first aid provision shall be made in all 

establishments. 

31. — Travelling Allowance. 
(1) Where an employee is required during his/her 

normal working hours, by his/her employer, to work 
outside his/her usual place of employment the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an allowance 
is paid in accordance with subclause (2) hereof. 

(2)(a) Where an employee is required and authorised 
to use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than 
that provided for in the schedule set out hereunder. 
Notwithstanding anything contained in this subclause 
the employer and the employee may make any other 
arrangements as to car allowance not less favourable to 
the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th 
day of June next following. 
Rates of Hire for Use of Employee's Own Vehicle on 

Employer's Business 
Schedule 1 — MotorCar 

Engine Displacement 
(in cubic centimetres) 

Over 1 600 cc 1 600 cc 
2 600cc - 2 600 cc and under 

Area and Details cents/km cents/km cents/km 
Distance travelled each year 
on employers business: 
Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5° South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

Schedule 2 — Motor Cycle 
Distance Travelled During a Rate 
Year on Official Business cents/km 
Rate per kilometre 12.1 

Motor vehicles with rotary engines are to be included in the 1 600-2 600 cc 
category. 

32. — Liberty to Apply. 
Liberty is reserved for the term of this award to 

the union to apply to amend with respect to: 
(1) Annual Leave. 
(2) Sick Leave. 
(3) Meal Money. 
(4) Shift Work. 
(5) Protective Clothing. 

33. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 
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(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 



(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

34 — No Reduction. 
Nothing contained in this award shall entitle an 

employer to reduce the wage of any worker who at 14 
April 1983 is being paid a higher rate of wage than the 
minimum for his or her class of work. 

35. — Superannuation. 
(1) Employer Contributions. 

(a) An employer shall contribute three per cent of 
ordinary time earnings per eligible employee 
into one of the following Approved 
Superannuation Funds: 
(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause 

(4) of this clause: or 
(iii) any other approved occupational fund to 

which an employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to contribute. 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall be 
paid on a monthly basis for each week of 
service that the eligible employee completes 
with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in 
excess of 38 ordinary hours or for periods of 
workers' compensation in excess of 52 weeks. 
No contributions shall be made in respect of 
annual leave paid out on termination or any 
other payments on terminations. 

(2) Fund Membership. 
(a) Contributions in accordance with subclause 

(1) — Employer Contributions of this clause, 
shall be calculated by the employer on behalf 
of each employee from the date one month 
after the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund and 
the employer has complied with the 
following: 
(i) the employer shall provide the employee 

with an application to join the Fund and 
documentation explaining the Fund 
within one week of employment 
commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join 
the Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this 
clause and an application to join the 
Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to join the 
Fund nor the letter of denial within one 
week of postage, the employer shall 
advise either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should 
the employee not have returned the 
completed form the employer shall be 
under no obligation to make 
superannuation payments on behalf of 
that employee. 
Provided that if at any time an employee 
returns a signed application form, 
notwithstanding a previous failure to 
return such form or the return of a letter of 
denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned 
in subclause (1) — Employer Contributions of 
this clause, unless they work a minimum of 12 
hours per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: "Approved Fund" shall mean a fund 
which complies with the Australian Government's 
Operational Standards for Occupational 
Superannuation. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of the 
award to which the employee is entitled for ordinary 
hours of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the requirements 
of this clause shall apply to an employer who at the date 
of this order— 

(a) was contributing to a Superannuation Fund, 
in accordance with an order of an industrial 
tribunal; or 

(b) was contributing to a Superannuation Fund, 
in accordance with an Order or award of an 
industrial tribunal, for a majority of 
employees and makes payment for employees 
covered by this award in accordance with that 
order or award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund for 
employees covered by this award where such 
payments are not made pursuant to an order 
of an industrial tribunal; or 

(d) was not contributing to a Superannuation 
Fund for employees covered by this award; 
and 
(i) written notice of the proposed alternative 

Superannuation Fund is given to the 
union; and 

(ii) contributions and benefits of the 
proposed alternative Superannuation 
Fund are no less than those provided by 
this clause; and 

(iii) within one month of the notice prescribed 
in paragraph (i) being given, the union 
has not challenged the suitability of the 
proposed Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 
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(5) Operative Date: This clause shall operate from 1 
the beginning of the first pay period commencing on or * 
after the 1st day of July 1989. 

(6) Letter of Denial: The letter of denial shall be in 
the following form: 

To (employer) 
1 have received an application for membership 

of the non-contributory Superannuation Fund 
and understand: r 

(1) that should I sign such form you will 
make contributions on my behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from my 
wages for superannuation without my 
consent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

Signature:    

Name:    

Address:   

Classification:    

Date:    

Schedule of Respondents. 
Gay-Dor Plastics Ltd, 25 King Edward Road, 

Osborne Park 6017. 
Daylon Industries Pty Ltd, 11 Donovan Street, 

Osborne Park 6017. 
Lusterite Plastics Ltd, 193 Abemethy Road, Belmont 

6104. 
Thermal Industries Pty Ltd, 3 Malland Street, 

Myaree 6154. 
Plastics Ltd, 24 Salvado Road, Wembly 6014. 
Precision Mouldings Pty Ltd, 83 Belmont Avenue, 

Belmont 6104. 
Glasscraft Boats Pty Ltd, 32 King Street, Bayswater 

6053. 
Cordingly Surf Boards Pty Ltd, 24 Jersey Street 

Jolimont 6014. 
Hawke Bros Pty Ltd, 21 Frobisher Street, Osborne 

Park 6017. 
Leisure Developments Pty Ltd, Lot 19 Stock Road, 

O'Connor 6163. 
FON Pools (WA) Pty Ltd, 6 William Street 

Cannington 6107. 
Sapphire Plastics Pty Ltd, 20 Rye Lane, Maddington 

6109. 
Dated at Perth this 22nd day of August 1977. 
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SITE ALLOWANCES — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 44.—Site Allowance and Conditions. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Concrete Constructions (WA) Pty Ltd 

and Others. 
No. C550 of 1989. 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicants 
seek an Order to issue prescribing a site allowance and 
other conditions of employment to members of the two 
Unions employed on the construction work associated 
with the Granny Smith Gold Mine which is located 20 
km from Laverton. The project is being developed on 
behalf of Placer Dome Technical Pty Ltd. The total 
workforce on site, representing all award employees, is 
180 and the project will last approximately 13 months, 
commencing from February 1989. The site is isolated 
and is subject to certain features which in the view of the 
parties provide conditions which have not been 
adequately catered for in the provisions of the two 
awards concerned. The project value is $80 million. The 
Commission was advised that the parties saw the 
development as similar to the development of the Big 
Bell gold mine at Cue which attracted a site allowance 
of $1.40 some 18 months ago. On the basis of this 
comparison, the parties reached agreement on a site 
allowance of $1.50 per hour. In the circumstances the 
allowance sought, and the balance of provisions within 
the agreement are matters which fall within the 
Commission's wage fixing principles and accordingly 
the Order sought by the applicants will be granted. 

Appearances: Mr W. Clark appeared on behalf of the 
applicants. 

Mr S.J. Smith appeared on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance and Conditions. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
Concrete Constructions (WA) Pty Ltd 
and Others (as per attached schedule). 

No. C550 of 1989. 
METAL TRADES (GENERAL) 

AWARD No. 13 of 1965 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. 22 of 1978. 
COMMISSIONER A.R. BEECH.. 

18th day of July 1989. 

Order. 
HAVING heard Mr W. Clark on behalf of the 
applicants and Mr S.J. Smith on behalf of the 
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respondents, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
orders: 

1. That the agreement reached between the 
parties regarding conditions of employment 
and entitlement of employees engaged on the 
Granny Smith Construction site, 
supplementary to the Metal Trades (General) 
Award No. 13 of 1965 and the Electrical 
Contracting Industry Award No. 22 of 1978, in 
the terms of the following Schedule, be and is 
hereby ratified. 

2. This Order shall operate from the 
commencement of work on site and shall 
operate until the end of construction work. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 

1—Title. 
This Order shall be known as the Metal and 

Electrical Trades (Granny Smith Project) Construction 
Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Site Allowance. 
6. Protective Clothing. 
7. Safety Footwear. 
8. Telephone Assistance. 
9. Cash in Hand. 
10. Pyramid Subcontracting. 
11. Rest and Recreation Leave. 

3.—Area and Scope. 
This Order shall apply to the employers listed in the 

Schedule of Respondents and their employees who are 
employed on the Granny Smith Construction Project 
and bound by either the Metal Trades (General) Award 
No. 13 of 1965 or the Electrical Contracting Industry 
Award No. 22 of 1978 and to any other employees who 
may from time to time be engaged on the Granny Smith 
Construction Site and bound by the said Awards and to 
the following Unions: 

Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia; 

Electrical Trades Union of Workers of Australia 
(WA Branch), Perth. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and 

conditions of each employee covered by this Order 
shall be as prescribed in the Award by which the 
employee would be bound if not for this Order. Where 
the provisions of such Award are inconsistent with the 
provisions contained herein, the provisions of this 
Order shall prevail. 

5.—Site Allowance. 
A site allowance of $ 1.50 per each hour worked, in lieu 

of special rates, shall be paid to employees engaged on 
the Granny Smith project and shall apply from the 
commencement of construction and remain in force 
until construction has been completed. The allowance 
shall be a flat rate for each hour worked and shall not 
attract any premium or penalty. 

6.—Protective Clothing. 
On commencement, a "bluey" jacket, or agreed 

alternative winter jacket, shall be supplied free of 
charge to each employee. 

7.—Protective Footwear. 
One pair of safety boots shall be issued free of charge 

to each employee on commencement and replacement 
made on a "fair wear and tear" basis. 

8.—Telephone Assistance. 
Where a telephone facility is available on site, 

reasonable access shall be allowed for elected job 
stewards to make official calls. 

9.—Cash in Hand. 
Payment by "cash in hand" methods shall not be 

permitted. All payments to employees shall be made in 
accordance with the applicable Award and shall 
comply with prevailing taxation requirements. 

10.—Pyramid Subcontracting. 
Pyramid subcontracting is defined as when a labour 

only subcontract is relet by the subcontractor to whom 
the work was originally awarded. The parties agree that 
this practice shall not be permitted. 

11.—Rest and Recreation Leave. 
From the commencement of work on the project 

employees engaged in work to which this Order applies 
shall be entitled to rest and recreation leave on 
completion on each 10 weeks of service on site, in lieu of 
the four months of continuous service prescribed in the 
applicable Award. 

Schedule of Respondents. 
Concrete Constructions (WA) Pty Ltd, 9 Bowman 

Street, South Perth WA 6151. 
Major Constructions and Engineering Pty Ltd, 19 

Robinson Avenue, Belmont WA 6104. 
Webb Construction (WA) Pty Ltd, 293 Stock Road, 

O'Connor WA 6163. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C121 of 1989. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Hon Minister for Works. 
No. C144of 1989. 

Electrical Trades Union of Workers of 
Australia, (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Building Management Authority. 

No. C182 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTH MOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Reasons for Decision. 
THE COMMISSIONER: By these applications, the 
applicant seek a site allowance to be paid to employees 
of the respondent engaged on the construction of the F 
Block of the Shenton Park Rehabilitation Hospital, in 
Shenton Park, Perth. The Commission inspected the 
site on the 3rd day of May. The project will cost 
approximately $2.6 million, and commenced on the 
30th day of January 1989. It is due for completion on the 
30th day of November and will employ approximately 
40 persons. 

The work is the construction of a new F Block, which 
is to be attached to and form part of the existing F Block. 
The work involves extensive demolition, renovation 
and construction. The old F Block is still being used by 
the Hospital, and indeed the Radiology Department of 
the Hospital is located there. The construction will be of 
three levels with covered walkways. The structure will 
be steel to which brick work will be affixed and a metal 
deck roof. The Commission states at once that this work 
was easily seen to be one of the worst kinds of work 
which the BMA is required to undertake. The 
Commission was shown the excavation work, which 
involved the exposure of live sewerage pipes, the dust 
and debris from wall demolition being extensively 
undertaken within the hospital and also the disabilities 
encountered by the removal of extensive insulation. 
Equally, care had to be taken in the work due to the need 
not to disturb some existing flooring whilst adjacent 
floors and walls are demolished. Additional problems 
were encountered due to the need for the workforce to 
carry extensive material along paths and existing 
walkways which are also in use by the hospital staff and 
patients. Most of the problems which arise, occur from 
the need to work within the existing hospital and to 
preserve a number of the features of the existing 
structure. In the course of the hearing and due to 
comments made by the Commissioner, the parties 
reached agreement for $1.20, which, in the opinion of 
the Commission, is well within a range of allowances 
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which could have been considered in relation to this 
work. In the circumstances and given the matters to be 
considered by virtue of the Sapri decision (Print F1957) 
the allowance is approved. 

Ms B.J. Love and with her Ms J.F. Boots appeared on 
behalf of the Building Trades Association of Unions of 
Western Australia (Association of Workers). 

Mr L. Clark appeared on behalf of the Electrical 
Trades Union of Workers of Australia. (Western 
Australian Branch), Perth. 

Mr K. Richardson and with him Mr R. GrigorofT 
appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C121 of 1989. 
and in the matter of 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The Honourable Minister for Works. 

No. C144 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Order. 
HAVING heard Ms B.J. Love and with her Ms J.F. 
Boots on behalf of the Applicant and Mr K. Richardson 
and with him Mr R. Grigoroff on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the said demolition 
and construction work at Shenton Park Hospital 
— Block F, Shenton Park, a site allowance of $1.20 
per hour to compensate for all special factors and 
disabilities in connection with the said work in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building (Construction) Award No. 14 of 1978. 
excepting subclauses (a) Insulation, (0 Explosive 
Powered Tools, (j) Toxic Substances, (1) Asbestos, 
(o) Brick Cleaning Allowance, (w) Heavy Blocks 
and (ag) Bricklayer operating cutting machine; 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commencement 
of work on the site and until the work is complete, 
be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Order for Site Allowance. 

Electrical Trades Union of Workers of 
Australia, (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Hon Minister for Labour. Works and Services. 

No. C182 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973. 

Metal and Electrical Building Industry 
Workers 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Order. 
HAVING heard Mr L. Clark on behalf of the 
Applicants and Mr K. Richardson and with him Mr R. 
Grigoroff on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement between the parties to pay 
employees covered by the said awards and 
employed by the Respondent at the demolition and 
construction of Shenton Park Hospital, Block F, 
Shenton Park, a site allowance of $1.20 per hour to 
compensate for all special factors and disabilities 
in connection with construction work on the said 
site and in substitution for special rates and 
provisions prescribed in Clause 16 of the 
Engineering Trades (Government) Award No. 29, 
30,31 of 1961 and 3 of 1962, save those prescribed in 
subclause 24(16) of that award, with effect from the 
commencement of work on the site and until the 
work is complete, be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C118 of 1989. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Hon Minister for Works. 
No. C140 of 1989. 

Electrical Trades Union of Workers of 
Australia, (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Building Management Authority. 

No. C179 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTH MOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Workers Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter, the applicants 
seek a site allowance to be paid to employees of the 
respondent engaged on the construction of the 
extensions to the Woodvale High School, north of 
Perth. In the absence of agreement, the site was 
inspected on the 3rd day of May 1989. The extensions 
commenced in December 1988 and are due for 
completion in August 1989. The site will employ 
approximately 40 persons and the construction 
involves the erection of three buildings and a toilet 
block. All buildings are single storey, although one does 
have a basement. Construction is of brick with a cavity 
fill retaining wall and a colourbond iron roof. The cost 
of the project is $ 1.8 million. The site is extemely uneven 
and windy. The Commission was informed of continu- 
ing problems relating to dust and due to the size of the 
site and the location of the buildings access was difficult 
in a sandy soil. The construction work is taking place 
within the existing school, which is operational. The 
work involved some demolition and considerable 
double handling of materials. 

The parties reached agreement on site in the presence 
of the Commission for an amount of 60 cents to be paid 
and in the circumstances, and after a consideration of 
the principles enunciated by the Sapri decision (Print 
F1957), the Commission is prepared to ratify the 
agreement. 

Ms B J. Love and with her Ms J.F. Boots appeared on 
behalf of the Building Trades Association of Unions of 
Western Australia (Association of Workers). 

Mr L. Clark appeared on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Mr K. Richardson and with him Mr R. Grigoroff 
appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C118 of 1989. 
and in the matter of 

Building Trades Association of Unions of 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44—Order for Site Allowance. 

Electrical Trades Union of Workers of 
Australia. (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Hon Minister for Labour. Works and Services. 

No. C179 of 1989. 
Western Australia (Association of Workers) 

and 
The Honourable Minister for Works. 

No. C140 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

23rd day of June 1989. 

Order. 
HAVING heard Ms B..I. Love and with her Ms J.F. 
Boots on behalfof the Applicant and Mr K. Richardson 
and with him Mr R. Grigoroff on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at Woodvale High School IV, Woodvale Road. 
Woodvale, a site allowance of 60 cents per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances, (o) Brick Cleaning Allowance, and 
(ag) Bricklayer operating cutting machine; Clause 
24 of the Earthmoving and Construction Award 
No. 10 of 1963 and Clause 24 of the Engine Drivers* 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973. 

Metal and Electrical Building Industry 
Workers 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Order. 
HAVING heard Mr L. Clark on behalf of the 
Applicants and Mr K. Richardson and with him Mr R. 
Grigoroffon behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement between the parties to pay 
employees covered by the said awards and 
employed by the Respondent at the Woodvale 
High School site. Stage IV at Woodvale, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with construction work on the said site and in 
substitution for special rates and provisions 
prescribed in Clause 16 of the Engineering Trades 
(Government) Award No. 29,30,31 of 1961 and 3 of 
1962, save those prescribed in subclause 24(16) of 
that award, with effect from the commencement of 
work on the site and until the work is complete, be 
and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority, 

No. C117 of 1989. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Hon Minister for Works. 

No. C141 of 1989. 
Electrical Trades Union of Workers of 

Australia, (Western Australian Branch) and 
the Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Building Management Authority. 
No. C181 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTH MO VIN G AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

23rd day of June 1989. 

Reasons for Decision. 
THE COMMISSIONER: In these matters, the 
applicant unions claim a site allowance for their 
members employed by the respondents engaged on the 
construction of a permanent care unit as part of the 
Armadale Kelmscott Memorial Hospital, in Echo 
Road, Armadale. The project, which will cost 
approximately $2.2 million, commenced on 17 October 
and is due for completion in approximately July 1989. 
The work involves the construction of a 32 bed ward of 
brick construction with a colourbond roof. The 
construction is single storey. The site has been cleared 
and is subject to the easterly winds which blow in that 
area. The Commission was able to observe the 
difficulties in relation to sand when the site was 
inspected on the 3rd day of May. The direction of the 
building being constructed and the nature of its 
construction had a wind tunnel effect which is expected 
to last until the latter stages of construction. The 
Commission was informed that the wind caused 
difficulty in keeping the footings open to pour concrete 
and this necessitated much double handling. Access of 
vehicles is limited and this required much carrying of 
equipment and much use of wheelbarrows. The site was 
congested and there was evidence of wet underfoot, due 
to the clay nature of the soil. The internal walls are to be 
finished with a glass faced render and there was an 
overlap of trades which is greater than that 
conventionally experienced. The parties reached 
agreement on site, for an allowance of 70 cents per hour 
and the Commission indicated its approval of this 
allowance as being within a range which would fit 
within the criteria enunciated in the Sapri decision 
(Print F1957). The parties are requested to supply the 
necessary order. 

Ms BJ. Love and with her Ms J.F. Boots appeared on 
behalf of the Building Trades Association of Unions of 
Western Australia (Association of Workers). 
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Mr L. Clark appeared on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Mr K, Richardson and with him Mr R. Grigoroff 
appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUS TRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C117 of 1989. 
and in the matter of 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The Honourable Minister for Works. 

No,C141 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Workers Construction Industry 
COMMISSIONER A.R. BEECH. 

23rd day of June 1989. 

Order. 
HAVING heard Ms BJ. Love and with her Ms J.F. 
Boots on behalf of the Applicant and Mr K. Richardson 
and with him Mr R. Grigoroff on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at Armadale Permanent Care Unit, Echo Road, 
Armadale, a site allowance of 70 cents per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances, (o) Brick Cleaning Allowance, and 
(ag) Bricklayer operating cutting machine: Clause 
24 of the Earthmoving and Construction Award 
No. lOof 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Hon Minister for Works. 

No. C142 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Order for Site Allowance. 

Electrical Trades Union of Workers of 
Australia, (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Hon Minister for Labour, Works and Services. 

No. C181 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973. 

Metal and Electrical Building Industry 
Workers 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Order. 
HAVING heard Mr L. Clark on behalf of the 
Applicants and Mr K. Richardson and with him Mr R. 
Grigoroff on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement between the parties to pay 
employees covered by the said awards and 
employed by the Respondent at the Armadale 
Permanent Care Unit site. Echo Road, Armadale, a 
site allowance of 70 cents per hour to compensate 
for all special factors and disabilities in connection 
with construction work on the said site and in 
substitution for special rates and provisions 
prescribed in Clause 16 of the Engineering Trades 
(Government) Award No. 29,30,31 of 1961 and 3 of 
1962, save those prescribed in subclause 24(16) of 
that award, with effect from the commencement of 
work on the site and until the work is complete, be 
and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C119 of 1989. 

Electrical Trades Union of Workers of 
Australia, (Western Australian Branch) and 

the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Building Management Authority. 

No. C180 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS" (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter, the applicants 
claim the payment of a site allowance to their members 
employed by the respondent on the construction of the 
South Lakes High School in Elderberry Drive, South 
Lake, south of Perth. In the absence of any agreement, 
the Commission inspected the site on the 11th day of 
May. Construction commenced in January 1989 and is 
due for completion in November. The site will employ 
approximately 55 persons. It is a large, open site with 
fine, sandy black soil, and the Commission was able to 
experience the problems caused by the sand being 
blown in the wind. Given the location of the site and its 
flat open nature, the Commission is prepared to believe 
the statements made by the employees on the site as to 
the constant presence of the dust and the dirt carried 
with it. The construction consists of all block work, a 
metal roof and extensive landscaping is involved. A 
significant number of buildings are involved and the 
soil renders it difficult to move between buildings. The 
space between the buildings was easily blocked by 
construction equipment due to them being constructed 
close to each other. 

Due to the comments made by the Commission on 
site, the parties reached agreement for an allowance of 
$1.15. In the circumstances, the Commission is 
prepared to approve the amount, given the require- 
ments of the Sapri decision (Print F1957). The 
Commission notes that the additional complaints of 
the workforce of a feeling of insecurity due to the 
training aircraft taking off and landing overhead due to 
the adjacent aerodrome at Jandakot, the inadequate 
parking, and an alleged poor quality of drinking water 
from the scheme water supplied to the site, are not 
factors which have been taken into account. The parties 
are requested to prepare the necessary order. 

Ms B.J. Love and with her Ms J.E. Boots appeared on 
behalf of the Building Trades Association of Unions of 
Western Australia (Association of Workers). 
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Mr L. Clark appeared on behalf of the Electrical 
Trades Union of Workers of Australia. (Western 
Australian Branch), Perth. 

Mr K. Richardson and with him Mr R. Grigoroff 
appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. C119 of 1989. 
and in the matter of 

The Building Trades Association of Unions 
of Western Australia (Association of Workers), 

and 
The Honourable Minister for Works 

No. C142 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
23rd day of June 1989. 

Order. 
HAVING heard Ms B.J. Love and with her Ms J.F. 
Boots on behalf of the Applicant and Mr K. Richardson 
and with him Mr R. Grigoroff on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at South Lake High School Stage 1, South Lake 
Drive, South Lake, a site allowance of $1.15 per 
hour to compensate for all special factors and 
disabilities in connection with the said work in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building (Construction) Award No. 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, 
(j) Toxic Substances, (o) Brick Cleaning 
Allowance, (w) Heavy Blocks and (ag) Bricklayer 
operating cutting machine; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby verified. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Order for Site Allowance. 
Electrical Trades Union of Workers of 

Australia. (Western Australian Branch) and 
the Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Hon Minister for Labour. Works and Services. 
No. C180 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973. 

Metal and Electrical Building Industry 
Workers 

COMMISSIONER A.R. BEECH. 
23 rd day of June 1989. 

Order. 
HAVING heard Mr L. Clark on behalf of the 
Applicants and Mr K. Richardson and with him Mr R. 
Grigoroff on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement between the parties to pay 
employees covered by the said awards and 
employed by the Respondent at the South Lake 
High School site. Stage 1, South Lake, a site 
allowance of $1.15 per hour to compensate for all 
special factors and disabilities in connection with 
construction work on the said site and in 
substitution for special rates and provisions 
prescribed in Clause 16 of the Engineering Trades 
(Government) Award No. 29,30,31 of 1961 and 3 of 
1962. save those prescribed in subclause 24(16) of 
that award, with effect from the commencement of 
work on the site and until the work is complete, be 
and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers); 

the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
The Amalgamated Metal Workers and 

Shipwrights Union of Western Australia 
and 

Cloughs Building Ltd. 
No. 802 of 1989. 

COMMISSIONER A.R. BEECH. 
7th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application 
to ratify a site allowance agreed between the parties for 
construction work being undertaken by the 
Respondent at the Hospital Laundry and Linen Service 
in Murdoch, south of Perth. This work originally came 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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before the Commission pursuant to application C404of 
1989 which is a conference lodged by the Master 
Builders Association in relation to bans being placed 
on site. Pursuant to that conference the Commission 
held inspections of the work concerned and instructed 
the parties to negotiate. The inspections occurred on 31 
May. 

Work commenced on site in January 1989 and is due 
for completion on 5 July 1989. The workforce on site 
numbers approximately 10 with a peak at 22. The 
construction work is taking place at the Northern and 
Eastern areas of the Hospital Laundry and Linen 
Service complex. It consists of alterations and addition 
to the existing structure, involving alterations to the 
theatre linen facilities, trolley wash, the construction of 
a mezzanine level within the existing laundry and 
extensions to the workshop. The laundry is in 
continuous use during the construction work. Some 
demolition was involved although not to any great 
extent. In addition to submissions the applicant 
tendered two Decisions of the Commission prescribing 
site allowances for the CVI Rebuild and Upgrade 
Project at Canning Vale ((17/6/86 C310 and C349 of 
1986) and for the Elder House refurbishment in St 
George's Terrace (16/9/88, C766 of 1988) which 
prescribed allowances of $1.10 and $1.40 respectively. 
Further the Commission was presented with evidence 
from two witnesses, Mr Kim Young and Mr J. Bishop. It 
is noted that the respondent to the application did not 
seek to cross examine either of the witnesses. There is 
therefore evidence of a number of disabilities. The most 
significant disability is said to be the smell arising from 
the foul linen which is part of the operation of the 
laundry itself. The alterations to the laundry being 
undertaken by the respondent involved alterations to 
the manner in which such linen is handled and the 
evidence of Mr Bishop is that there is direct contact with 
it as people stand on or around conveyors in order to 
effect alterations. 

Further there is dust arising from the demolition, the 
difficulties associated with renovations arising from 
dust and old materials, use of second hand timber as 
well as rat excreta. The Commission accepts the 
difficulties which arise from performing construction 
work around and over the persons working in the 
operating laundry, and around moving and working 
machinery in the laundry. The evidence of Mr Bishop is 
of working in a closed area in the presence of vinyl 
adhesive which gave off a smell which did not dissipate 
and which was very pungent. 

In all the Commisison concludes that the site is one 
for which a site allowance is warranted, and this 
conclusion is based upon the considerations which 
arise from the Sapri Decision (F1954). 

However in reaching the above conclusion there still 
remains the somewhat vexed question of the amount of 
the allowance concerned. The Commission is aware 
that the original claim of the Union was for $1.20, and 
following the negotiations between the parties 
agreement has been reached at $1.00. 

It is appropriate to make a number of observations. 
The Commission has the firm impression that the value 
of the contract relating to the construction played a 
significant role in the actions which have led to this 
matter being brought to the Commission. There is 
evidence to suggest that although a Union 
representative visited the site in the early stages of 
construction, it was the understanding of the Unions 
that the value of the contract was more than $1 000 000, 
although it subsequently turned out to be, at that stage, a 
value of $700 000. The impression conveyed is that the 
allowance was not vigorously pursued because of the 
level of the contract value being below SI 000 000. It 
needs to be stated that the value of the contract for any 

work is a quite irrelevant factor in determining a site 
allowance. A site allowance is awarded for conditions 
experienced by the workforce for which the award does 
not provide adequate compensation. Such disabilities 
will arise on any construction site irrespective of its 
value. Therefore even though there have now been 
additions to the original contract value such that the 
value is in excess of $1 000 000, and there is the prospect 
of further work being undertaken, they are matters 
which are of no assistance whatever. If a Union in any 
particular case decides either not to proceed with a 
claim for a site allowance, or not to claim a site 
allowance at all, merely because the value of the 
contract is less than $1 000 000, then it cannot seek to 
justify a claim for a site allowance at a subsequent date 
if the value of the work being performed increases. In 
regard to the relevance of the value of the contract, the 
Commission agrees completely with the evidence of Mr 
Young. 

Further the setting of the site allowance rate is so 
imprecise that an allowance is able to be legitimately 
fixed within a range which may be considered 
appropriate. Different individuals or parties may well 
view the disabilities on a particular site and assess as 
compensation for those disabilities an allowance at a 
different rate from that which may be calculated by 
others. Once that is accepted it is plain that merely 
because an allowance agreed between the parties is at a 
rate different from that which the Commission itself 
may have assessed, that is not necessarily a reason to 
refuse to ratify the allowance if the amount agreed 
between the parties is not significantly different from 
the amount the Commission itself may have awarded. 
Whether that is the case is a matter for judgment on 
each occasion upon which the situation arises. 
However it is important for the parties to receive 
guidance in these matters and guidance is available 
from a review of the allowances which have been 
awarded from time to time in other areas. The true value 
of such guidance is suspect when agreement in relation 
to a site allowance is reached taking into account factors 
which are inappropriate to be taken into account as far 
as the Commission is concerned. 

In dealing with the claim before the Commission 
currently, I accept the evidence of Mr Young as to the 
intentions of the Union in pursuing a site allowance on 
the site from the beginning. Further I accept the 
evidence of Mr Young, given with his background of 22 
years as a builders labourer and as an organiser with the 
Builders Labourers Federation of his assessment of the 
disabilities involved in this work. It was emphasised by 
the Union, and not contradicted by the employer that 
the disabilities associated with the work were able to be 
quantified at $1.00 per hour notwithstanding that the 
vast majority of the work to be performed, or which has 
been performed, is work performed inside the existing 
structure. Further the usual building construction site, 
and sites for which site allowances are usually awarded, 
is work performed outside. It is said that merely because 
the work is performed inside does not reduce the value 
of the disabilities found, merely that they are of a 
different nature. 

During the course of the hearing the Commission 
advised the parties of a number of other site allowances 
which had been before the Commission as currently 
constituted recently, and requested the advice of the 
parties as to the comparison which is inevitably drawn 
between the level of those site allowances the allowance 
agreed between the parties for this project. That 
analysis, and the inspections undertaken by the 
Commission leads to the conclusion that the amount of 
allowance agreed between the parties for this project is 
in excess of the range which is represented by 
allowances agreed on other projects. Of particular note 
is the construction work extending the F block at 
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Shenton Park Rehabilitation Hospital (C144 of 1989, 
unreported) where the Commission ratified the 
agreement of the parties for an allowance of $1.20. In 
that matter the demolition work was significant, the 
trenching work outside was significant and the work 
was being conducted in an existing and operating 
hospital, with a number of attendant difficulties. On a 
comparative basis the disabilities experienced by the 
workforce at the Hospital Laundry and Linen Service 
do not approximate the disabilities experienced on that 
site. 

The Commission must also, in accordance with its 
charter, take into account the industrial relations 
realities of these matters. If the assessment of the parties 
intimately involved with this project and within the 
building construction industry is that the disabilities 
are worth $ 1.00 then that must be accorded some weight. 
Further the Commission understands the situation 
which may develop on site when, in the knowledge that 
the employer has offered a site allowance of $1.00 
following the negotiations required by the 
Commission, the Commission itself refuses to approve 
the allowance at that level. Taking into account these 
last points with the issues already raised in this 
Decision, such a conclusion is probably a strong 
indication that the Commission ought not be involved 
in matters to do with site allowances. That is a matter for 
discussion at some future occasion. It is also 
appropriate to comment that the inspections requested 
to be undertaken by the parties in any particular matter 
are very useful for the purposes of the Commission 
being able to visualise the application under 
discussion, but inspections are not a substitute for the 
submissions and evidence presented to it. Here the 
uncontradicted evidence of Mr Young, together with Mr 
Bishop and the clear agreement of the parties is 
evidence which must be afforded significant weight. 

Notwithstanding the misgivings of the Commission 
in this matter the allowance of $1.00 agreed between the 
parties will be ratified. The Commission hopes that the 
observations contained within this Decision will be of 
assistance to the parties generally in their deliberations 
as to the appropriateness of bringing such matters to the 
Commission. 

Decision accordingly. 
Mr J.F. Boots appeared on behalf of the Building 

Trades Association of Unions of Western Australia 
(Association of Workers). 

Mr K.R. Richards appeared on behalf of the 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth. 

Ms KJ. Lynch appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance. 

The Building Trades Association of Unions 
of Western Australia (Association of Workers); 

the Electrical Trades Union of Australia 
(Western Australian Branch). Perth 

and 
The Amalgamated Metal Workers and 

Shipwrights Union of Western Australia 
and 

Cloughs Building Ltd. 
No. 802 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction 
Industry 

COMMISSIONER A.R. BEECH. 
7th day of July 1989. 

Order. 
HAVING heard Ms J.F. Boots and with her Mr K.R. 
Richards on behalf of the applicants and Ms KJ. Lynch 
on behalf of the respondent, and by consent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at Hospital Laundry and Linen Service site at 
Murdoch, a site allowance of $1.00 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of -the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 
Building Trades Association 

and 
Cooper and Oxley Construction Company Pty Ltd. 

No. C449 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Reasons for Decision. 
THE COMMISSION ER: In this matter the parties seek 
ratification of a site allowance for construction work 
being undertaken at the Mount Lawley College of 
Advanced Education. The site was inspected by the 
Commission on 20 June 1989. The construction consists 
of five major blocks comprising seven buildings. The 
construction area is 1 400 square metres and the value 
of the contract is $ 14.8 million. The project commenced 
in May 1989 and is not due for completion until 
February 1991, although the first stage of the 
construction should be completed by September 1990. 
There are approximately 40 persons on site and the 
construction workforce will peak at 80. The buildings 
are two storey and the work involved extensive footings 
and excavations. The work will also employ the use of 
concrete columns, in fill block work and an "off- 
formwork" exterior which involves extra handling. The 
parties indicated that agreement had been reached at 
an amount of $1.40 to last for the life of the project. In 
support the parties have relied upon previous decisions 
applicable to the Mount Lawley College where in 1985 
construction work of a minor nature (total value of that 
work being $1.5 million) attracted disabilities worth 80 
cents (print No. G0786), similar extensions undertaken 
at Murdoch University where an allowance of $1.20 was 
awarded (print No. G3140) and a further allowance of 
$1.40 awarded at Curtin University. On the basis of the 
inspections, the basis upon which the parties had 
negotiated and that the allowance is to be current until 
the completion of this project the Commission 
indicated that the allowance sought was one that did 
not offend the Commission's wage fixing principles. On 
that understanding the agreement of the parties is 
ratified. 

69 W.A.LG. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Cooper and Oxley Construction Company Pty Ltd. 

No. C449 of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr P.R. Davis on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Mount Lawley College of Advanced 
Education site. Mount Lawley, a site allowance of 
$1.40 per hour to compensate for all special factors 
and disabilities in connection with the said work in 
lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 
Building Trades Association 

and 
George Esselmont and Sons Pty Ltd. 

No. C448 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. • 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties seek 
the establishment of a site allowance to be applicable to 
the construction of the Mundaring School in Steven 
Street, Mundaring. The Commission inspected the site 
on the 20th day of June 1989. The construction work 
consists of single storey buildings of a standard school 
design, with a steel frame, timber trusses and a metal 
deck roof. The project was valued at $2.2 million and 
involved extensive earthworks. The ground is a 
combination of rock and clay and difficulties have 
arisen due to this which would not otherwise have been 
experienced. The site also is more exposed to wind than 
other areas. The site is located 47 km from the General 
Post Office in Perth and work commenced on site on the 
1 st day of March. Work is due for completion in August 
1989 and has had an average workforce of 17. The 
Commission convened a conference of the parties on 
site and as a result of the guidance of the Commission 
an agreement was reached that an allowance of 80 cents 
would be appropriate. The Commission is prepared to 
ratify this agreement as being in accordance with the 
matters to be taken into consideration as a result of the 
Sapri Decision (Print F1957). 

Order Accordingly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions 
of Western Australia (Association of Workers) 

and 
George Esselmont and Sons Pty Ltd. 

No. C448 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr P.R. Davis on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Mundaring School site at Stevens Street, 
Mundaring, a site allowance of 80 cents per hour to 
compensate for all special factors and disabilities 

in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances and (ag) Bricklayer operating cutting 
machine; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Jaxon Construction Pty Ltd. 

No. CR402 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
25 th day of July 1989. 

Reasons for Decision. 
THIS matter is an application for a site allowance to be 
paid to members of the applicant union engaged by the 
respondent on the construction of the District High 
School at Broome. Agreement was not able to be 
reached and the Commission inspected the site on 19 
May 1989.The contract involves the construction of two 
single storey buildings, one single storey canteen and 
covered area, one single storey administration office as 
well as the refurbishment of some existing buildings, a 
staff room, a library, a computer room and an art-and- 
crafts room. Work commenced in December 1988 and 
the scheduled completion date is the end of August 
1989. The average workforce on site is between 10 and 
20. The contract price is $1.99 million although the 
respondent in this matter submitted that the high cost of 
transporting materials to the North subtracted from the 
contract price would leave a project with an equivalent 
Perth value of $1.3 million. 

For the applicant Mr Keogh indicated that the factors 
which attracted a site allowance were that the school is 
in use whilst most of the development occurs, the 
carrying of materials from the main lay down area 
throughout the site, the demolition work involved, the 
construction of the buildings to cyclone proof standard, 
the difficulties involved in renovating old structures in 
the North-West which are often marked by irregular 
construction and the difficulty in anticipating what will 
be discovered as the refurbishment continues. As the 
construction dates reveal, work has continued through 
the wet season which has led to mud and other 
disabilities arising from a waterlogged soil. He referred 
to some previous decisions relating to the renovation to 
existing buildings at South Hedland High School (Print 
No. G6462, prescribing an allowance of 50 cents), the 
construction and renovation of the Tambrey Primary 
School in Karratha (CR590 of 1988 prescribing an 
allowance of 60 cents per hour) and an allowance 
granted for the construction and redevelopment of the 
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Leeming High School in Perth (Print No. H2919 
prescribing an allowance of 50 cents), and a further 
allowance of 80 cents awarded for the construction of 
the Ocean Reef High School (Print G2016). 

In response Mr Heelan stressed that the job was very 
small, that the size of the workforce is small and that the 
site is adjacent to facilities in town, the site is located in a 
major tourist centre, it is not congested, is not cluttered 
and that the handling of materials is not excessive. He 
stressed the industry allowance prescribed by the award 
and tendered a number of decisions. He referred to a 
decision of the Australian Commission (Print G7290, 
Palmer C. 11/5/87), which concerns a claim for a site 
allowance at the same site as the one currently under 
construction. In that matter the Commission dismissed 
the claim. Further decisions were tendered in relation to 
the SEC Maintenance Base at Geraldton (Print F4136) 
which rejected a claim for a site allowance, renovations 
to the Geraldton Civic Centre which rejected a claim for 
a site allowance (67 WA1G 1675) and in relation to 
construction work and renovation of the Ocean Centre 
Hotel at Geraldton (68 WA1G 1592) which resulted in a 
site allowance of 13 cents per hour. 

It is appropriate to pass comment on one or two 
matters in addition to the specific claim for a site 
allowance. Firstly it was submitted that because a 
number of the employees concerned were locally hired, 
it was inappropriate for them to receive an allowance 
for factors which occurred on site, including factors 
which go to climate. This submission cannot be 
accepted. It is a submission which was raised before the 
Commission as currently constituted in relation to the 
Geraldton Court House (CR991 of 1988) and rejected 
on the occasion. The purpose of a site allowance is to 
prescribe an amount of money as compensation for 
conditions pertaining to a particular site forwhich there 
is not adequate compensation prescribed by the award. 
That being so the identity of the employees concerned 
or their place of residence is immaterial. If a particular 
site is exposed to a disability which is not adequately 
provided for in the award, an employee working on that 
site is entitled to be compensated for the fact that his 
award remuneration is deficient in that regard. 

Secondly the Commission must guard against 
awarding additional compensation by way of a site 
allowance for a disability which would be common for 
any site in that locality. That is to say if a disability arises 
on the construction of this High School at Broome by 
virtue'of the fact that the site is located at Broome and 
that disability would be common to any construction 
work in the locality, then it may be inappropriate for a 
site allowance to be granted; rather the preferred 
remedy is for a party to apply to have the award 
amended to prescribe a loading for work performed in 
that locality. 

A further submission made was that the Commission 
in these proceedings should not take into account site 
allowances which have been determined by the 
Commission with the consent of the parties. It was 
stated that the agreement of the parties to a particular 
application should not be forced upon others. That is.a 
submission which causes the Commission 
considerable difficulty. One of the objects of the 
Industrial Relations Act 1979 is to encourage and 
provide means for conciliation with a view to amicable 
agreement, thereby preventing and settling industrial 
disputes. Where an industrial matter has been referred 
to Commission the Commission shall unless it is 
satisfied that the resolution of the matter would not be 
assisted by so doing, endeavour to resolve the matter by 
conciliation. Further where a matter is decided by 
arbitration the Commission shall endeavour to ensure 
that the matter is resolved on terms' that could 
reasonably have been agreed between the parties in the 
first instance or by conciliation (section 38). Section 44 

of the Act enjoins the Commission in subsection (5a) to 
do all such things as appear to it to be right and proper to 
assist the parties to a conference to reach an agreement 
on terms for the resolution of the matter. Further, 
applications for a site allowance pursuant to the 
Building Trades Construction Award arise which 
envisage that the agreement of the parties would be 
brought to the Commission for ratification. From all 
the foregoing it is to be seen' that the scheme of the 
Industrial Relations Act is to provide for conciliation 
and for the ratification of the agreement of the parties as 
the preferred alternative to arbitration. On that basis it 
would appear to be incongruous for the Commission to 
discount agreements properly reached in accordance 
with the foregoing, as being of little value, or as being 
matters which ought not be taken into consideration. It 
appears to the Commission as currently constituted 
that the agreements of the parties are matters which are 
very proper to be taken into account in the exercise of 
the Commission's jurisdiction. The weight to be given 
to the respective decisions which are drawn to the 
Commission's attention, or which the Commission 
itself deems to be relevant, is a matter for consideration 
as and when the occasion arises. 

Lastly reference was made to the size of the project 
with it being described as "small" by the respondent. 
Size is a relative concept and it is not particularly 
helpful to the Commission to have a project described 
as small without some reference point. The project 
involved might be small compared to some other 
projects, but might be comparable to, or larger than 
some others. It is simply not a helpful description. 
However, and more significantly the reasons for a site 
allowance being awarded have been described above, 
and they are reasons which do not go to the size of the 
construction project, but rather to the disabilities 
contained therein. 

In the matter currently before the Commission the 
appropriateness of a site allowance is questionable. The 
factors to be taken into consideration are those which 
have been set down in the Sapri Decision (Print F1957). 
It is in the application of the considerations which arise 
from that decision that make the application of a site 
allowance to the Broome High School marginal. 
However on balance it is the disabilities which arose 
from demolition which occurred, they being the 
handling of old materials, the consequent dust and to 
an extent the handling of old insulation which 
persuades the Commission that an allowance ought be 
awarded. These are factors which do not appear to have 
been considerations in the matter which came before 
Palmer C. of the Australian Commission (op. cit). As to 
the quantum of the allowance the commission 
considers that an amount of 50 cents per hour is 
appropriate and the matter is determined 
accordingly. 

Appearances; Mr M.J. Keogh appeared on behalf of 
the Applicant. 

Mr A.J. Heelan appeared on behalf of the 
Respondent 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2581 69 W.A.I.G 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Jaxon Construction Pty Ltd. 
No. CR402 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
25th day of July 1989. 

Order. 
HAVING heard Mr M.J. Keogh on behalf of the 
Applicant and Mr A.J. Heelan on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction work on the 
District High School at Broome, shall be paid 50 
cents per hour worked in lieu of and in substitution 
for all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Site Allowance Agreement. 

Master Builders" Association of 
Western Australia (Union of Employers) 

and 
Building Trades Association of Unions 

of Western Australia. 
No. 786 of 1989. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

26th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER; In this matter the parties 
bring to the Commission an agreement for the payment 
of a site allowance to the construction of home units in 
Broadway. Nedlands. The work is being undertaken by 

Sky tec Constructions and the work consists of the 
construction of a six storey block of home units to the 
value of SI.85 million. Work commenced on site on the 
22nd day of May and is due for completion in February 
1990. Construction will be of brick and concrete with an 
average workforce of 15 and a peak of 25. The building 
will be rendered externally and there was trenching 
necessary on site. The Commission was informed that 
the parties had agreed that during the course of 
construction there would be confined work areas, a 
cramped site due to its shape and the location of 
adjacent buildings and dampness on site due to the 
high water table. The Commission was also advised of 
extra disabilities arising from an overlap of trades and 
increased handling of materials. The Commission was 
advised that the parties had used as a guide allowances 
of $1.10 given to a construction site in the same suburb 
for a CSIRO facility (C29 of 1989, 69 WAIG 881) and 
similar allowances given to office projects in adjacent 
suburbs: 

C434 of 1987 which ratified an agreement of the 
parties for an allowance of $1.20 per hour at the 
Edwards Centre, Perth (67 WAIG 1420); 

C63 of 1987 which concerns a hospital site in 
Wanneroo and which is not helpful (67 WAIG 
635); 

C No. 8041 of 1987 which ratified an agreement 
of $1.00 for some commerical offices in West Perth 
(Print G6834); 

C556 of 1987 which ratified an agreement of 
$1.00 for the construction of some offices in West 
Perth (67 WAIG 1662). 

It was submitted that on the above basis the figure of 
$1.20 which has been agreed by the parties does not 
seem unreasonable. However the Commission has not 
had the advantage of inspecting those other sites. On 
the basis of the disabilities able to be seen on the 
inspections, the amount agreed between the parties 
would seem excessive. However it is noted that the 
Commission inspected the site at a relatively early stage. 
The parties appear to have negotiated in good faith. 
Thus, although the amount agreed exceeds the amount 
which the Commission would have awarded, the 
agreement will, with considerable reservation, be 
ratified. This agreement should not be relied upon in 
support of a claim for a site allowance elsewhere in the 
future. 

As to the Commission's reservations I draw the 
attention of the parties to the Reasons for Decision of 
the Commission in the matter of the Building Trades 
Association v. Clough Engineering (802 of 1989, 
unreported). 

Order accordingly. 
Appearances: Ms KJ. Lynch appeared on behalf of 

the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders Association of Western 
Australia (Union of Employers) 

and 
Building Trades Association of Unions 

of Western Australia. 
No. 786 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

26th day of July 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
applicant and Ms J.F. Boots on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of 
Skytec Constructions in carrying out the 
construction work at the construction site of a six 
storey block of home units at the Broadway, 
Nedlands, a site allowance of $1.20 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Master Builders' Association of Western 

Australia (Union of Employers) on behalf of 
DeVaugh Building and Civil 

Engineering Contractors 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. CR458 of 1989. 
COMMISSIONER A.R. BEECH. 

31st day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by the 
Building Trades Association for a site allowance for the 
construction of stage 2 to the Australind High School, 

Australind. The Commission inspected the site on the 
21st day of June 1989. The matter was referred for 
hearing and determination. At the conclusion of the 
hearing on the 14th day of July 1989 the Commission 
concluded that an allowance is warranted, and that the 
allowance should be 60 cents. 

The construction involves classrooms, an art and 
crafts centre and a gymnasium. The work is all single 
storey and of a conventional steel structure, with brick 
walls which are bagged and rendered internally, with a 
metal deck roof. The value of the project is $2.8 million 
and work commenced on site in mid February 1989, and 
due for completion in January 1990. The work involves 
an average of 20 persons with a maximum of 30. The 
inspections revealed, and the unchallenged evidence of 
Mr Olsen on behalf of the Building Trades Association 
shows that there is sandy soil, described as blackbush 
sand, which is complicated by the presence of wind and 
general dusty conditions, especially in dry periods. 
There was some discussion of deep trenching involved 
on site but this is generally inconclusive. The 
Commission also notes the nature of the evidence from 
Mr Olsen regarding the construction of brick piers on 
site which are built at an angle to the actual run of the 
walls of the building. It is not clear to the Commission 
whether this is a factor proper to be taken into account 
in relation to site allowance. 

Also the Union laid stress on the fact that the 
construction work is being undertaken whilst the 
school itselfis in operation. However whilst this maybe 
a factor, the Union did not produce any evidence that 
this presented any particular disabilities, and the 
Commission's own inspections confirmed that there 
had not been any complications on site arising from the 
situation. 

Of particular significance however is the prescription 
of a site allowance to stage 1 of the school development 
(Print No. G6643) which prescribed a site allowance of 
60 cents and the Commission in all of the circumstances 
considers that it is apprpriate that the allowance be 
extended by way of these proceedings to the 
development of stage 2 given the disabilities which have 
been enumerated. I note also that the employer in this 
matter is not opposed perse to a site allowance. On that 
basis the Commission determines the matter 
accordingly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Master Builders' Association of Western 

Australia (Union of Employers) on behalf of 
DeVaugh Building and Civil 

Engineering Contractors 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. CR458 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

31st day of July 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
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Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers* (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction work on 
stage 2 of the Australind High School, Australind, 
shall be paid 60 cents per hour worked in lieu of 
and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building (Construction) Award No. 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, 
and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf of 

Citigroup Construction 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 769 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application is for the 
ratification of a site allowance for the extensions to the 
Beechboro shopping centre in Altone Road, 
Beechboro. The Commission inspected the site on the 
26th day of June. The work to be performed is both 
inside and outside work, it commenced in April 1989 
and is due for completion on the 25th day of August. It is 
a single storey extension to the existing shopping centre 
which remains in operation during the extensions. 
Construction is of steel, brick walls and a metal deck 
roof. There are approximately eight employees on site 
and the value of the project is $500 000. Some 
demolition is involved although of a minor nature, and 
the parties have agreed that there is an overlap of trades, 
wet underfoot and problems with dust blowing in the 
wind. There also was a difficulty in relation to noisy 
machinery being used in an enclosed area. 

In all of the circumstances and bearing in mind the 
principles enunciated in the Sapri Decision (Print 
F1957) the Commission believes that the agreement 
reached between the parties for the payment of an 
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allowance of 60 cents is appropriate. The Commission 
notes for the records the comparability of the project 
with the extensions to the Carousel shopping centre 
which resulted in an agreed allowance of 80 cents in 
1987. (67 WAIG 1423.) 

Order accordingly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf of 

Citigroup Construction 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 769 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
21st day of July 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of 
Citigroup Construction respondent in carrying out 
the construction work at the Beechboro Shopping 
Centre site, Altone Road, Beechboro. a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building (Construction) Award 
No. 14 of 1978. excepting subclauses (f) Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf 

of DeVaugh Pty Ltd 
and 

Building Trades Association of Unions 
of Western Australia (Association of Workers). 

No. C573 of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: The applicants in this matter 
bring to the Commission a claim received by them for a 
site allowance to be paid for the construction of a 
Community Theatre facility in Bunbury. The 
construction on the project commended on the 9th day 
of June 1989 and is due for completion in 12 months" 
time. It employs a workforce of approximately 30 and 
would have a peak workforce of 45. Construction will be 
of brick on a concrete pad, with a steel structure. The 
structure will consist of one level with a fly tower. It is 
being built with funds partly donated from the 
community and the construction will be of a high 
standard. The site has a sand pad with a clay base and 
will be subject to wet underfoot, some confined work 
areas, an overlap of trades and man handling of 
materials. The parties reached agreement on the 
payment of an allowance of $1.00 per hour and the 
Commission indicates that this amount will be ratified 
given the similarity between it and other facilities which 
have attracted a similar allowance [Hamersley 
Community Centre, C355 of 1978 (29/6/89) and 
Leederville Recreation Centre, C1078 of 1987 (17/2/ 
87)]. 

Order accordingly. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Master Builders' Association of Western 
Australia (Union of Employers) on behalf 

of DeVaugh Pty Ltd 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C573 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
26th day of July 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
applicant and Ms J.F. Boots on behalf of the 
respondent, and by consent the Commission, pursuant 

to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Bunbury Regional Theatre site at Bunbury, a 
site allowance of $1.00 per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commencement 
of work on the site and until the work is complete, 
be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Rapley Wilkinson (Australia) Ltd 
and 

The Building Trades Association of Western Australia 
(Association of Workers). 

No. C318of 1989. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
24th day of June 1989. 

Site allowance — Broome — accommodation units — 
disabilities — awarded. 

Reasons for Decision. 
THE COMMISSIONER: The applicant in this matter 
applied for a conference to discuss a log of claims which 
had been served in relation to the construction of 
holiday resort accommodation at Cable Beach, 
Broome. The log of claims principally concerned a site 
allowance. The Commission inspected the site on 19 
May 1989 and was informed that negotiations had 
occurred between the parties which had resulted in an 
agreement over the claims. 

The work being performed on the site was impressive. 
The site is approximately 22 500 square metres in which 
180 hotel units in six major blocks are being 
constructed. The units are all two storey and consist of a 
block wall exterior with a suspended concrete slab at the 
first floor. The roof consists of timber trusses with 
ripple-iron on the roof. The external cladding is of 
custom-orb sheeting with mini-orb internal finishing. 
Both stories have timber flooring laid above the 
concrete pad. 

The workforce numbers approximately 110 persons. 
The inspection confirmed that the site had a number of 
features which in the past have attracted a site 
allowance. The location of the project means that 
deliveries of supplies to site are of a more intermittent 
nature causing the stock piling of materials and 
congestion in the lay down areas. The site itself was not 
easy to work around due to the layout of the buildings. 
There was evidence of overlap of trades and congestion 
specially towards the end of the construction of 
individual units. Mention was made also of the 
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difficulties caused by the recent wet season in relation to 
mud, and the Commission was able to observe the 
alternative difficulties experienced by dust blowing in 
the wind following the recent dry spell. 

The parties requested the Commission approval for a 
site allowance at the level of $1.20. Bearing in mind the 
principles laid down in the Sapri Decision (print f 1957) 
the Commission is of the opinion that the allowance 
negotiated is within the range that the Commission 
considers applicable to construction work of the nature 
seen. Accordingly the agreement reached between the 
parties is confirmed, and will operate from the date 
agreed being 13 November 1988. 

Mr AJ. Heelan appeared on behalf of the applicant. 
Mr M.J. Keogh appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Rapley Wilkinson (Australia) Ltd 
and 

The Building Trades Association of Western 
Australia 

(Association of Workers). 
No. C318of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS- (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

13th day of July 1989. 

Order. 
HAVING heard Mr M. Keogh on behalf of the 
applicant and Mr AJ. Heelan on behalf of the 
respondent, and by consent, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the "Cable Beach Club" construction site at 
Broome, a site allowance of $1.20 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (j) Toxic 
Substances and (ag) Bricklayer operating cutting 
machine; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Thiess Contractors Pty Ltd. 

No. CR332 of 1989. 

COMMISSIONER A.R. BEECH. 
28th day of July 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application 
for a site allowance to be applied to the work currently 
being undertaken by the respondent at the 
Churchlands campus of the WA College of Advanced 
Education. The work involves the construction of three 
new lecture theatres and two new seminar rooms, 
together with the refurbishment and extension of a 
toilet block together with substantial landscaping. 
Construction is basically of a steel frame, hollow block 
walls, a concrete slab with raised precast seating. There 
is a high quality of finish required in respect of the 
lecture theatre and the external works in respect of the 
footpaths feature staircase and landscaping are 
substantial. Ail work will be of a single storey nature 
although the lecture theatre is some 6.5 metres high. The 
project value is $2.6 million and employs 
approximately 18 persons with a peak at 25. Work 
commenced in the middle of February and is due to last 
for some 40 weeks. The Union has claimed an amount 
of $1.30 for all employees engaged on the project and 
negotiations have failed to conclude an agreement. The 
Union points to a number of disabilities on site 
including the dust and confinement relating to the 
demolition work in the toilet block, uneven surfaces at 
the commencement of the job, and double and triple 
handling of eight-inch blocks. There was further 
disability allegedly arising from split level scaffolding, 
congestion of work areas and disabilities associated 
with the sloping lecture theatre areas within the 
structure. Out of the references tendered by the 
applicant, the Commission found the two Decisions 
relating to the same site in 1986 to be of the most 
relevance (Print Nos. G5353, G5354, both Decisions of 
the late Coleman C. prescribing allowances of 80 cents 
per hour). Further evidence was taken from Mr Ross, a 
bricklayers labourer engaged on the site. 

For the employers, Mr Dobson conceded that the site 
was one which warranted a site allowance, but 
indicated that the allowance favoured by the employer 
would be of the order of 65 cents per hour. In the 
submissions the employers drew attention to site 
allowances which have been awarded for projects with 
both similar contractual values and content, especially 
in the technical college or various school construction 
areas. The decisions tendered by the employers tended 
to support that point of view. 

As indicated at the conclusion of the hearing, the 
Commission is of the opinion that the site is one which 
warrants an allowance. Due regard has been paid to the 
submissions and evidence before the Commission, and 
the Commission agrees with the closing submissions of 
the Union which indicated that the Commission would 
be best guided by decisions relating to other works at the 
Churchlands site itself, together with other sites 
involving tertiary institutions. Having regard to the two 
previous decisions relating to the Churchlands site, the 
location and type of building being constructed and the 
conditions and disabilities inherent within that work. 
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the Commission believes that an allowance of 90 cents 
per hour for each hour worked is appropriate and the 
matter is determined accordingly. 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Mr T. Dobson appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Thiess Contractors Pty Ltd. 
No. CR332 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
28th day of July 1989. 

Order. 
HAVING heard Ms J. Boots on behalf of the applicant 
and Mr T. Dobson on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973. 
employees employed by or on behalf of the 
Respondent to carry out construction work on 
Lecture Theatres and Seminar Rooms at the 
Churchlands College of Advanced Education, 
shall be paid 90 cents per hour worked in lieu of 
and in substitution for all special rates and 
conditions prescribed in in Clause 9(1) of the 
Building (Construction) Award No. 14 of 1978. 
excepting subclauses (f) Explosive Powered Tools, 
and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers" 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

PUBLIC SERVICE 
APPEAL BOARD — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Francis Tak Lau Kwa 

and 
The Commissioner 

Public Service Commission. 
No. PSAB5 of 1988. 

BEFORE THE PUBLIC SERVICE 
APPEAL BOARD 

Mr COMMISSIONER J.A. NEGUS (Chairman) 
Mr P. MELBIN (Member) 
Mr J. HURLEY (Member) 

26th day of July 1989. 
Mr D. Robinson appeared on behalf of the Appellant. 
Mr R.E. Cock appeared on behalf of the Respondent. 

Decision. 
It is the unanimous decision of the Public Service 

Appeal Board that the appeal against his dismissal for 
inefficiency, lodged by Mr F.T.L. Kwa should be 
dismissed. Reasons for decision by all members of the 
Board are published herewith. 

(Sgd.) J.A. NEGUS. 
Chairman. 

THE CHAIRMAN: This is an appeal by Mr Francis 
Tak Lau Kwa pursuant to section 801(1 )(e) of the 
Industrial Relations Act 1979 which provides for a 
Public Service Appeal Board to hear and determine 

... any appeal, other than an appeal under section 
51 of the Public Service Act 1978, by any 
Government Officer who occupies a position that 
carries a salary lower than the prescribed salary 
from a decision, determination or 
recommendation of his employer that he be 
dismissed;... 

The appeal arises from a decision of the Public 
Service Commissioner pursuant to section 26(3)(c) of 
the Public Service Act 1978 that Mr Kwa, having been 
found, following an inquiry conducted pursuant to 
section 26(3)(4) of the said Act, to be inefficient, should 
be dismissed. The dismissal was effected on 19 October 
1988. 

Efficiency for the purposes of these proceedings is 
defined in the Public Service Act in section 26(1) which 
refers to the requirement that an officer 

... attain or sustain a standard of efficiency that a 
person may reasonably be expected to attain or 
sustain in the performance of those functions ... 

The Appellant sought reinstatement without loss of 
benefits and based his appeal on the following 
grounds— 

1. The Appellant has been dismissed for alleged 
"inefficiency". The allegation is vague and 
nebulous and the Appellant has no knowledge 
of the precise allegations and accusations that 
have formed the basis of the decision to 
dismiss. Therefore the Appellant is unaware 
of the real nature of the charges against him. 

2. That the appellant has never been notified of 
or counselled in respect to any inefficient work 
practice or performance. 

3. Alternatively, should the Board find that 
inefficiency has occurred, the appellant 
submits that the employer has applied the 
penal provisions of section 26 of the Public 
Service Act 1978 in a harsh and 
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unconscionable manner. The Appellant has 
given over 20 years of sound and useful service 
to the employer and submits that the penalty 
imposed by the employer is unreasonably 
harsh in the light of such long service. 

A fourth ground was added by leave at the outset of 
the hearing, to wit: 

4. The appellant denies that he is inefficient. 
During the protracted hearing of this appeal. Board 

members were made aware of much of the history of Mr 
Kwa's employment within the Public Service, although 
Mr Cock, who appeared for the Public Service 
Commission, was at pains to stress that he relied only 
on the period from June 1987 to provide sufficient 
justification for a dismissal for inefficiency. 

We were told by the Appellant that he qualified as a 
mechanical, electrical and structural engineer in 
Victoria in 1958 and was initially appointed as an 
Engineer Grade 3 in the Mechanical Branch of the 
Architectural Division of the Public Works 
Department in 1965. He said that from 1966 he 
specialised in matters related to compliance with the 
requirements of the Health Act and was allowed an 
uncommon level of independence, working for many 
years with minimal supervision and being 
acknowledged, it would seem, as an expert in his 
field. 

When the Building Management Authority was 
formed in 1984, Mr Kwa says that it was made clear to 
him that he was redundant; his area of specialisation 
would no longer be required by the Authority. He says 
that the Executive Director at the time recommended 
that he should be attached to the Health Department. 

In the event he was redeployed in April 1985 as a 
Mechanical Engineer with the Department of Local 
Government. The unfortunate circumstances of that 
period of employment became the basis for later 
proceedings before the Equal Opportunity Tribunal. 
There were several references to those proceedings 
during the course of this hearing. 

Mr Kwa was redeployed to work for the Health 
Department at Royal Perth Hospital for a six month 
period from March to September of 1986. During that 
time he was subjected to an assessment ofhis work as an 
engineer. He complains that two of the engineers on 
that assessment panel were not objective and one of 
them. Mr A. Syed played some part in the events which 
led to the current proceedings. The assessment in 1986 
produced a result which was unfavourable to Mr Kwa. 
There followed a period of special leave pending a 
suitable redeployment position being found for him. 

He worked as a Level 1 Technical Officer in the Mines 
Department in February 1987 and felt humiliated and 
demeaned by unsuitable duties which made him fear he 
was being readied for dismissal. From early March 
until mid May of 1987 he said he was employed as a 
Junior Clerk in the State Taxation Department. 

The Office of Redeployment and Retraining 
arranged for Mr Kwa to return to the Building 
Management Authority from 12 May 1987. He was 
employed as a Level 5 Engineer, which had been his 
substantive classification for some years, he was placed 
under the supervision of Mr A. Syed and he says this 
was unfair to him and created a stressful work 
environment because Mr Syed was already prejudiced 
against him. 

He alleges that he was not given an opportunity to 
demonstrate a satisfactory work performance because 
the environment was unsuitable and he was denied 
access to essential facilities and assistance. Following 
his complaints to the Equal Opportunity Commission, 
he was removed from the supervision of Mr Syed and 
became answerable to a Mr K. McGill. He says that 
neither of those superior officers would give him the 

verbal advice and guidance he needed to enable 
effective and efficient performance and they were slow 
in responding to his formal written requests for 
clarification and guidance. 

In Mr Kwa's submission, he was subjected to unfair 
treatment which affected his mental and physical 
health and reduced his capacity to work effectively or 
efficiently. Specific work assignments were allocated to 
him in June 1987, again in September and also in 
November of that year. His performance in relation to 
those three tasks was of course the major topic of debate 
throughout these appeal proceedings. The Board was 
presented with voluminous documentation and the 
appellant made extensive verbal and written 
submissions outlining his own version of the events and 
of the rights and wrongs of the situation. We can in no 
sense complain that we hai'e been left with insufficient 
information on which to base our own final 
assessment. 

The Executive Director of the Building M anagement 
Authority reported to the Public Service Commissioner 
on 3 August 1988 that Mr Kwa's performance had been 
the subject of review over a 12-month period, that his 
performance was considered to be unsatisfactory and a 
further detailed report was attached with a 
recommendation that his services be terminated due to 
inefficiency. Mr Kwa and two relevant industrial 
organisations were advised of this action, but not of the 
recommendation, by letter of the same date. 

The Public Service Commissioner directed that a 
formal inquiry should proceed and this task was 
allocated to Messrs A. Jamieson and K. Payne. Mr Kwa 
was invited by telephone on 23 August to attend an 
interview at 11.30 a.m. the following day. There was 
some exchange of documentation and the interview 
took place over a 70 minute period, with Mr David 
Robinson of the Civil Service Association 
accompanying Mr Kwa. The circumstances of this 
interview and indeed of the whole inquiry process were 
canvassed extensively during the appeal proceedings 
and Mr Robinson gave sworn testimony of his part in 
the events. Evidence was also adduced of course from 
Mr Jamieson. There were concerns expressed by Mr 
Robinson regarding the non-disclosure of information 
to Mr Kwa and there was apparently some confusion at 
the conclusion of the interview as to what further 
communications were to take place^  

On 29 August, the Public Service Commission 
required Mr Kwa to make a final written submission to 
the inquiry so that it might be brought to a conclusion. 
He sought an extension of time complaining that he did 
not have full knowledge of the case against him and an 
extension to 7 September was agreed. On that date the 
Civil Service Association, acting for Mr Kwa. sought a 
compulsory conference before the Public Service 
Arbitrator and that conference was eventually 
convened on 28 September. Directions were given 
regarding the provision of further information and at 
length on 7 October. Mr Kwa made a full written 
submission to the PSC inquiry. On 12 October the 
completed report with a recommendation for 
termination was forwarded to the Commissioner who 
approved the recommendation on 17 October, effective 
19 October with one month's pay being granted in lieu 
of notice. Mr Kwa's submission to that inquiry was a 
comprehensive document which became Exhibit R8 in 
these appeal proceedings. 

I should state at this point that I find no substance in 
any claim by the appellant that at the end of the day he 
was in any way prejudiced or disadvantaged or received 
less than natural justice from the officers who 
conducted the PSC's inquiry. They may have erred in 
their judgments as to which documents should be 
withheld from Mr Kwa on the grounds of relevance but 
eventually everything was made available and the final 
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time scale was such that no damage was done to his 
position. It is at least arguable that had the employer 
taken a hard line and dismissed Mr Kwa for 
inefficiency as a result of the assessment at Royal Perth 
Hospital which we heard about, then he would have 
been denied the benefit of at least two years' salary from 
the public purse. 

In general terms it is my view that the PSC should err 
in favour of the employee in relation to the provision of 
information in matters such as this. Questions of 
privilege will no doubt arise and there is a duty to 
protect the position of supervisory officers who are 
required to carry out difficult and perhaps distasteful 
disciplinary tasks in a fair and professional way. I 
would lean towards the interests of the party with most 
to lose and least power to call upon; he must receive the 
benefit of natural justice. 

I turn now to the view I have formed after careful 
consideration of all the material placed before this 
Board in relation to Mr Kwa, to his efficiency and to all 
of the matters that he has drawn to our attention to 
persuade us to the view that the decision of the Public 
Service Commissioner should be overturned. The three 
tasks allocated to the appellant over the period of a 
year's work time have been examined and dissected 
before us in great detail. I do not propose to continue 
that tortuous process but rather to comment in general 
terms. We have had the benefit of testimony from 
witnesses with some claim to expertise in the 
engineering profession and with first hand knowledge 
of the environment, the working conditions and the 
requirements of the Building Management Authority. 

As a member of the panel which assessed Mr Kwa in 
1986, it is highly probable that Mr Syed held the firm 
opinion that he was indeed inefficient. Against that 
background it would be understandable if the senior 
officers of the Authority had set up a situation which 
was designed to confirm that opinion. The evidence is 
that they did not do so. He was allocated a series of tasks 
which were designed to provide the Authority with 
relevant and useful information. The assignments were 
clearly set out for him in written memoranda and 
although he complains of a refusal to offer advice, 
explanation, guidance or counselling the evidence of 
the supervising officers is clearly that Mr Kwa initiated 
a climate of hostility and non-co-operation wherein he 
insisted that all communciation be in writing. It is 
difficult to avoid the conclusion that he set out to 
deliberately confuse and frustrate the best efforts of his 
supervisors to extract some useful output from him 
during the time he spent in the work place, interspersed 
as it was with periods of leave and sick leave. Had he but 
spent a fraction of the effort he put into his memoranda 
accusing and threatening his superiors and sending 
copies to the Equal Opportunity Commission and 
sundry others and applied that fraction to a genuine 
attempt to accomplish the tasks that were set for him, he 
would surely have produced some reasonable output. 
The first task was a literature survey which one witness 
suggested a Year 12 high school student might have 
performed. Over a span of four months Mr Kwa 
produced nothing of any use. 

It should also be stated that wherever there was 
conflict in the evidence, I have preferred the versions of 
events presented by the witnesses called by Mr Cock. 
When Mr Kwa was giving his evidence and under cross- 
examination, we were able to appreciate some of the 
difficulties which Mr McGill and others must have 
experienced in dealing with him at the workplace. He 
displayed a level of obtusity which on a day to day basis 
would make him an extremely difficult officer to 
supervise. 

We are in no doubt that the general level of tasks set 
for Mr Kwa were within the competence of a 
professional engineer being paid at broadband Level 5. 

Comment on that issue was provided by a panel set up 
by the Association of Professional Engineers and in 
addition Mr McGill. who had need of the material, put 
Task 2 out to contract with a firm of consulting 
engineers. Although Mr Kwa had produced little of any 
use in two months, the consultants gave the task to a 
Level 5 draftsman who completed it in two weeks with 
one week only billed to the client. 

Task 3 was accepted by Mr Kwa with apparent gusto, 
perhaps because he saw a way to turn it to his own profit. 
He went off on a tangent with a total misinterpretation 
of the task which had been allocated. At length he 
produced a book which he published and warned his 
superiors to be careful on the question of copyright. It 
has been demonstrated during the proceedings that his 
publication does not begin to address the task that was 
allocated. 

I turn now to address the grounds of appeal. The 
question of the vague and nebulous nature of the 
allegation of inefficiency and the real nature of the 
charges against Mr Kwa has now been dealt with by 
virtue of these proceedings. All of the matters relied 
upon by the employer have been spelt out to the 
appellant and he has had every opportunity during this 
appeal hearing to address each and every issue in detail 
and he has done so. Indeed it should be noted that he 
has been represented by Mr Robinson with 
commendable vigour and professionalism 
notwithstanding the somewhat unusual circumstance 
of having the appellant assist with some of the 
advocacy. 

The second ground refers to lack of notification and 
counselling with regard to matters of inefficiency and 
work performance. On the evidence before the Board, 
this ground has simply not been made out. In the 
unlikely event that there had been any doubt before- 
hand, the record of a meeting held on 6 July 1987 and 
documented on 14 July could leave no misunderstand- 
ing in the mind of any reasonable employee that his 
work performance was henceforth under scrutiny and 
assessment. There should be no call to spell out to any 
Level 5 officer the jeopardy involved in such a situation. 
The evidence of the superordinate witnesses was that 
advice and guidance was available and was offered but 
was ignored, rejected or misunderstood. If the 
continued failure to understand clear written directives 
was genuine then of course it lends further strength to 
the eventual finding of inefficiency. I am constrained to 
note also that the question of what is appropriate 
counselling and guidance for an employee to have been 
treated in a fair and reasonable manner will vary 
according to the circumstances. An officer in receipt of 
a professional salary at Level 5 who claims to have given 
20 years of sound and useful service to his employer 
could not expect to be given counselling and guidance 
in any way comparable to that which might be offered to 
a Level 1 officer experiencing difficulties in his first 
job. 

The third and fourth grounds of appeal refer to the 
question of inefficiency and whether perhaps the 
penalty of dismissal is unreasonably harsh in light of 
the lesser penalties which were available to the Public 
Service Commissioner. On the material which has been 
presented to this Board there can be no doubt that Mr 
Kwa is inefficient in terms of the requirements of the 
Public Service Act. Over a full 12 month period he has 
demonstrated no willingness or ability to perform the 
functions required of him at a standard that might 
reasonably be expected. In light of the evidence 
presented to this Board one is compelled to question 
whether the appellant was ever an efficient Level 5 
engineer. In the fact of the report presented to the 
Commissioner, to do less than dismiss such an 
employee would be an affront to the dignity of those 
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hundreds of professional officers at Level 5 who daily 
continue to serve the people of this state with diligence 
and enthusiasm. 

I reserve my last comment as a commendation for Mr 
McGill and the other officers involved in what for them 
must have been a stressful and distasteful experience 
spread as it was over an inordinately long period. With 
the advent of caring and compassionate practices as a 
matter of course in human resource management, it is 
likely that recourse to section 26 of the Public Service 
Act will be a rare occurrence. When action must be 
taken, officers whose salaries include a component for 
managerial responsibility should not be deterred from 
carrying out their duty, unpleasant as it may seem at the 
time. It is the pride and quality of the Public Service 
which will be the end beneficiary. 

It goes without saying that 1 have found no substance 
in any allegation of bias, prejudice, discrimination or 
unfairness levelled by Mr Kwa against any of the 
witnesses called to this hearing. 

MRP. MELBIN: The appeal lodged by Mr Kwa against 
his dismissal for inefficiency specifies several grounds 
which in brief firstly deny that he is efficient, that he has 
not received adequate notice of his shortcomings and 
been given the opportunity to respond, and in the event 
that inefficiency is proven, that the penalty is too 
severe. 

In considering this matter I have identified a number 
of factors which are relevant to determining those 
grounds. For example, a primary factor is whether it has 
been shown that Kwa is inefficient or not. 

In the event of any inefficiency, did Kwa have 
adequate opportunity to improve his performance? Was 
he advised of his shortcomings, was there constructive 
counselling and feedback? 

In the event of any findings about work performance 
and efficiency has the most reasonable action been 
taken against Kwa? 

Was the working environment in the Building 
Management Authority such that Kwa had fair and 
reasonable opportunity to perform his work? 

Was the Public Service Commission inquiry as 
prescribed under the Public Service Act all that it 
should be? What weighting is given to the quality of the 
inquiry relative to any proven inefficiency by Kwa? 

Has Kwa's previous long service of 20 plus years 
received due recognition in determining penalty? This 
is technically a first offence. 

Was Kwa given natural justice? Was he discriminated 
against or victimised? 

Was he demeaned in any way during his period of 
redeployment following the PWD and leading up to his 
time with the BMA? Was his work performance and 
credibility such that he could never be given a fair 
assessment? 

It is also necessary to be mindful that Kwa is 
appealing against his alleged inefficiency. The various 
managers who supervised and reported on Kwa are not 
in themselves "on trial". 

The Public Service Commission stated that its case 
against Kwa is primarily on the poor performance for 
tasks which commonly became known as Tasks 1,2 and 
3. We were told that no substantial argument would be 
forthcoming about Kwa's work performance and 
efficiency over years preceding the period at BMA. 

Kwa did introduce some historical perspectives 
involving his work with Public Health and generally up 
to the time at BMA. In my view Kwa's claim to an 
unblemished record was not completely substantiated 
because although he produced some examples which 
implied good performance, the Commission also 
introduced evidence which indicated negative 
aspects. 

A further matter of historical performance is the 
period under the Office of Redeployment. I accept that 
this process can be destabilising to performance and 
perhaps redeployees find themselves in unfortunate 
circumstances. However, Kwa could not be 
satisfactorily placed in four agencies prior to the BMA. 
This includes a specific report of substandard 
performance at the Royal Perth Hospital. 

lam satisfied that there are sufficient examples of less 
than satisfactory performance to raise some 
preliminary doubts about Kwa's efficiency. 

The BMA. The period at the BMA was clearly not a 
happy time for all concerned. Although witnesses have 
stated that there have only been limited previous 
associations with Kwa, the general history of the PWD/ 
BMA suggests some previous knowledge or awareness 
by most of the participants in this matter. 

In this environment I am mindful of expectations 
about Kwa's performance as an Engineer of over 20 
years' experience. This includes his professional skills, 
capacity to interpret and respond to issues, and a 
general awareness about procedures/conditions in the 
Public Service. 

Against this background of expectations the 
following major issues have emerged before this Board 
as they related to Tasks 1,2 and 3. Although Task4hasa 
slightly different aspect to consider and this is 
mentioned later, it also fits comfortably within the 
following comments: 

Supervision. Much has been made by Kwa about 
the jurisdiction and supervision provided over 
him. This was evidenced by a number of issues 
about who was to give him instructions and who 
was assessing him. By any reasonable standards I 
believe Kwa understood the redeployment and 
assessment process. He claims extensive and 
competent service over many years and against 
that background it is inconsistent to now claim 
lack of understanding and knowledge about these 
processes. I find that Kwa was overly defensive, 
aggressive, and uncooperative in his work and 
further that before this Board he has been 
deliberately obtuse about successive reporting 
relationships. 

Tasks. Kwa has attempted to demonstrate that 
while he is a qualified Engineer the tasks given to 
him were outside his immediate or recent 
experience. There has been a range of evidence on 
this point. I find that the tasks are basically straight 
forward and believe that a person of Kwa's overall 
experience can reasonably be expected to complete 
them. 

Accommodation. Much has been made about 
this. Kwa claims substantial inconvenience, 
restriction, and obstruction which affected his 
ability to complete the tasks, and therefore his 
efficiency. Evidence is to the contrary, including a 
work place inspection, and indicates that his 
claims are exaggerated. Aside from some minor 
inconveniences Kwa has been treated in a similar, 
in some cases better, manner to other staff of 
similar levels in the BMA. 

Assessment. Kwa claims the BMA supervisors 
and Public Service Commission officers were not 
qualified to assess his work. I do not accept this. 
The BMA supervisors have been shown to be 
senior, experienced personnel. In my view they 
have demonstrated extreme patience in dealing 
with a difficult issue. 

Further, two of the tasks, i.e. 1 and 2, were 
assessed by the relevant professional 
organisations. These demonstrated that the tasks 
were reasonable and allowing for some relatively 
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minor issues about direction and scope, clearly 
indicated the extent of "acceptable" performance. 
Kwa simply failed to deliver even a basic output. 

The Public Service Commission inquiry had 
some initial problems about understanding and 
expectations and advice to Kwa. Notwithstanding, 
the inquiry eventually gained composure and 1 
find it to be a fair assessment under the Public 
Service Act. The inquiry covered the relevant issues 
and the officers were capable of making the 
assessments. Kwa claimed that there was bias in 
this inquiry — 1 find no evidence of this. 

Task 4. Argument has been made that Task 4 
came after the assessment of Kwa on which was 
based the Public Service Inquiry and subsequent 
decision to dismiss. It has been argued that this was 
not included in the assessment and therefore 
should not be considered by this Board. It is 
relevant that Kwa continued to be employed in the 
period between Task 3 and the actual dismissal. 
Clearly in view of the previous unsatisfactory 
reports, the process of assessment has to continue 
on work allocated during that intervening period. 
Proceedings before this Board in effect constitute a 
rehearing and it is industrially appropriate to 
consider factors which might go beyond a strict 
"technical" interpretation of the dismissal 
decision. 

As to Task 4, the evidence is that even though 
parts of the work were correct, i.e. commonly 
referred to as figures 1 and 2, the final presentation 
of correct information in figures 3 and 4 was a 
drawn out and convoluted affair. It demonstrated 
to me that Kwa, even at this stage of the overall 
assessment process, did not or could not recognise 
a need to adjust the figures, nor could or would he 
accept advice and direction. His performance on 
Task 4 did not change his overall assessment but 
primarily confirmed his attitude as belligerent and 
uncooperative and his work performance as 
inefficient. 

Throughout this matter there have been frequent 
claims or inferences by Kwa of bias, prejudice, 
victimisation, harassment and unfair treatment. This 
has been accompanied by a series of "nit-picking" 
allegations, excuses and frequent threats of litigation 
against supervisors. In this regard I found the evidence 
by people who had supervised Kwa, i.e. McGill, 
Poepjes, Syed, to be most credible in terms of 
management of a difficult situation. 

A related issued which has not been strongly 
emphasised is some problems with hours of attendance. 
There have clearly been some difficulties in this area. 
The evidence of Ms Carter (BMA Librarian) was most 
relevant to this aspect. 

Kwa made several counter claims about the 
performance of a supervisor, Mr A. Syed. The 
allegations by Kwa were found to be very general and 
unsubstantiated. Kwa's personal cross examination of 
Mr Syed in the witness box was not convincing and 
tended to demonstrate that Kwa was inaccurate and 
vindictive. I found Syed to be a credible witness. 

There are several other indicators which support a 
conclusion that Kwa's version of events is not reliable. I 
found him to be evasive in the witness box. He had a 
short and selective memory under cross examination 
and this did not sit comfortably with his almost total 
recall on issues he perceived to be favourable to his 
cause. 

There are suggestions that he has indulged in private 
work, i.e. private photocopying and writing a book. On 
Task 3 Kwa pursued work in a legal area despite clear 
instructions not to do so. 

Even when given assistance, as by the Librarian in 
Task 1, the evidence indicates he did little. For example 
there are limited borrowings of relevant material, and 
an inability or unwillingness to use a fairly standard 
microfiche process. 

On all tasks there was an inordinate delay and 
inability to complete work on time. 

The question of full disclosure of documents and 
appropriate counselling about poor performance and 
the need to correct short-comings is a key issue. It is 
clear that, while Kwa has substantially been well treated 
in the aspect, the BMA and Public Service Commission 
did not initially provide full details of the case against 
Kwa to him. 

It would have been appropriate for the BMA to 
provide Kwa with a copy of the report to the Public 
Service Commission at the time it was submitted. 
Although there had been many written and verbal 
exchanges up to that point, the submission to the Public 
Service Commission did set out the BMA position and 
did bring the entire process to a decision point. In my 
view, Kwa was entitled to a copy of that document. 

The Public Service Commission has argued that 
some documents were not relevant to Kwa's case and 
initially withheld release to him. Clearly the documents 
were integral to the BMA (and subsequently the PSC) 
analysis of Kwa's performance and he was entitled to 
have them. The quality of both sides of the case 
presented to this Board has been enhanced by the full 
disclosure. 

It is also evident that there was confusion over the 
handling and understanding of the initial interview in 
the Public Service Commission inquiry. Clearly it is 
reasonable to expect that both parties should have a 
clear perception of any action to be taken after a 
meeting of this nature. The subsequent handling of 
events after the initial confusion did ensure that Kwa 
was able to present his response in the appropriate 
manner. 

Notwithstanding these observations, the 
management of the assessment process was generally 
competent and, in my view, does not suggest that Kwa 
lacked natural justice in this matter. 

The evidence before this Board has been that Kwa 
was given certain tasks to do within specified times. The 
tasks are all within the competence expected of an 
officer of his qualification and experience. Despite 
reasonable direction and supervision Kwa has failed to 
produce acceptable output and I find that he is in- 
efficient. 

The majority of instruction to Kwa was in writing. It is 
indicative of his attitude that almost every exchange 
was reduced to this form. However, it does demonstrate 
that Kwa was given instruction and was aware that he 
was under assessment. I believe Kwa had opportunities 
to improve and chose not to take them. I find the 
decision to dismiss him to be correct. 

MR HURLEY: Much has been made of the different 
work situations in which Mr Kwa was placed. In my 
opinion these different work situations were 
appropriate and there is no evidence of punitive action 
on the part of the BMA. Clearly, the library placement 
was the most convenient location in which to carry out a 
research assignment (Task 1). Evidence has shown that 
there was no stinting in regard to the facilities provided 
for Mr Kwa to successfully complete this task. The 
subsequent moves were logistically necessary to 
accommodate the extensive building alterations 
(namely the removal of asbestos material from the 
building) which were and still are occurring. 

I feel that the allegations of racial bias raised by Mr 
Kwa had no bearing on the tasks at hand. They appear 
to be an attempt on the part of Mr Kwa to use them as a 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2591 

convenient smoke screen. Further, I feel that at no time 
during his period of employment with the BMA was Mr 
Kwa subjected to any such discrimination. 

Mr Kwa has claimed that he was not aware that his 
efficiency as a Level 5 Engineer was being assessed. Mr 
Robinson introduced into evidence a previous 
assessment, which was done when Mr Kwa was 
employed at RPH. Evidence has shown that Mr Kwa 
was advised that his performance was under 
assessment by the BMA. I have no doubt that he 
comprehended the meaning of this. The tasks given to 
Mr Kwa were set out at length and in detail. The 
inordinate amount of communication on his part 
served only to obfuscate his inability to perform them 
successfully. 

Mr Kwa has further claimed that the tasks to which 
he was assigned were outside his level of expertise and 
that he was not given sufficient time to familiarise 
himself with what was required. The BMA undertook to 
establish the validity of Task 2 when they had it 
successfully completed by Bassett Engineering. 

Further expert evidence established conclusively that 
the tasks were well within the scope of an engineer of Mr 
Kwa's experience and expertise. 

It is my opinion that Mr Kwa failed to successfully 
perform the duties of a Level 5 engineer and as such I 
conclude that the dismissal was fair and just. 

PUBLIC SERVICE RECLASSIFICATION APPEALS. 

Item No. Decision 

PSA 104/88 K.R. DEAN 
PSA 105/88 Toni LUMSDEN 
PSA 116/88 E.J. KNIGHT 
PSA 120/88 T.L. LEE 
PSA 121/88 Robert Dale SPENCER 
PSA 123/88 P.P. MERKS 
PSA 126/88 S.M. HARVEY 
PSA 132/88 PJ. WILLIAMS 
PSA 133/88 KG. BATTISON 
PSA 136/88 R.J. WATKINS 
PSA 139/88 Gary Robert MARTIN 
PSA 142/88 Gregory Arthur CAMPBELL 
PSA 143/88 Michael Hugh ROBINSON 
PSA 144/88 Timothy John LOWE 
PSA 145/88 Neville Edwin KOK 
PSA 147/88 Garry Stephen GRAY 
PSA 148/88 N.K. WARR 
PSA 149/88 J.C. McSWAIN 
PSA 150/88 Peter Herman HUBACH 
PSA 151/88 Darryl Drummond BLACKSHAW 
PSA 152/88 M.B. BLEWETT 
PSA 156/88 L.M. BAKER 
PSA 211/88 P.G.GEORGE 
PSA 213/88 G.G. FARRELLY 
PSA 221/88 J.G.WALKER 
PSA 122/89 Graham Alexander BLACKLOCK 
PSA 816/87 John Francis VAN RULLEN 
PSA 1004/87 David John GOODALL 
PSA 1225/87 Kenneth Clyde MILLER 
PSA 1534/87 Raymond William BATT 
PSA 2443/87 Kenneth Gordon Campbell KIDD 
PSA 2454/87 David Thomas BURGOYNE 
PSA 2471/87 John Michael ANDRETICH 
PSA 135/88 C.J. PARRY 
PSA 188/88 Bruce Edwin HARVEY 
PSA 202/88 Shirley Kay GIFFORD 
PSA 203/88 Marilyn BUJEVICH 
PSA 206/88 Sharon Elizabeth Dorthea REID 
PSA 207/88 Geraldine Maryanne KING 
PSA 208/88 Cecilia Ann PEARS 
PSA 321/88 Jennifer Elsie WALSH 
PSA 330/88 The Civil Service Association 
PSA 685/88 Alan Michael LIGHT 
PSA 16/89 Vincent CAPRIOTTI 
PSA 41/89 Peter NORTHCOTT 

0045 
0182 
1605 
1815 
0305467 
2760 
0040 
1870 
1355 
1391 
0340 
0375 
0350 
0370 
0351 
0385 
0297872 
0035 
0365 
0345 
1380 
1875 
1580 
304323 
1575 
1560 
0070233 
0062790 
02009399 
0069280 
0007493 
012361 
3 
1375 
078426 

001A 
001A 
C001A 
34026H 
51003A 
2420 
0166 
0404310 

Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn 
Withdrawn 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn 
Withdrawn 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn Conceded 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn Conceded 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Conceded Level 5 
Withdrawn 
Withdrawn by leave 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn by leave 
Withdrawn by leave 
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COAL iPDUSTRY TRIBUNAL — 
Awards/agreements — 

Variation of — 
No variation resulting — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 
12th and 13th days of July 1989. 

Application No. 13 of 1989. 
Griffin Coal Mining Company Limited, 

Applicant 
and 

The Coal Miners' Industrial Union of 
Workers of Western Australia, Collie, 

Respondent. 
Application No. 19 of 1989. 

Between the Coal Miners' Industrial Union 
of Workers of Western Australia, Collie, 

Applicant 
and 

Griffin Coal Mining Company Limited. 
Respondent. 

In the matter of Applications to vary 
night shift arrangements for miners 

employed by Griffin Coal Mining Company Limited. 

Decision of the Tribunal. 
THE CHAIRMAN: These are two applications before 
the Tribunal, each principally involving the future of 
night shift as worked by the miners employed by the 
Griffin Coal Mining Company Limited. By application 
No. 13 of 1989 the Company seeks to amend the Griffin 
Coal Mining Company (Special Conditions of 
Employment — Miners) Award 1988 to provide that the 
ordinary hours of work be performed on three shifts per 
day: either by rotating, or alternatively permanent day, 
afternoon or night shifts. In addition, the Company 
seeks to insert a requirement into the Award that 
employees work reasonable overtime as a condition of 
their employment. The Company seeks also to vary the 
existing entitlement of continuous shift workers to an 
additional week's leave. Furthermore, it seeks to amend 
the annual leave provision to remove the obligation to 
maintain year round operations without having to 
allow the bulk of the miners annual leave over the 
Christmas/New Year period. 

The Coal Miners' Industrial Union of Workers of 
Western Australia, Collie opposes the claim in toto. By 
way of a counter claim the Union seeks to limit the 
ordinary hours of work to rotating day and afternoon 
shifts, or alternatively, to a permanent day shift, in each 
case limited to work on Monday to Friday inclusive. It 
proposes that the penalty for any ordinary hours 
worked between 10.00 p.m. and 8.00 a.m. be increased 
from 25 per cent to 35 per cent. Moreover, the Union by 
application No. 19 of 1989 seeks to discontinue the 
Griffin Coal Mining Company Limited Night Shift 
(Muja Operations) Agreement 1987. 

So far as is material, the present Award provisions 
provide that ordinary hours are to be worked from 
Monday to Friday inclusive with a requirement that 
employees perform such overtime as "is absolutely 
necessary". Though the Coal Mining Industry (Miners' 
Western Australia) Award 1981 is less than clear on the 
matter, the ordinary hours of work for the great bulk of 
miners has been taken as limited to day and afternoon 
shift. Indeed, that was the rationale for the Griffin Coal 
Mining Company Limited Night Shift (Muja 
Operations) Agreement 1987 which provides that, 
notwithstanding the provisions of that Award a limited 

night shift manned by 35 personnel would operate 
between the hours of 12.00 a.m. and 7.00 a.m. Monday 
and 10.00 p.m. to 5.00 p.m. on Tuesday to Friday 
inclusive. That Agreement was reached only after 
protracted negotiations and with much reluctance on 
the part of the Union. The Agreement gave the parties 
liberty to apply to review its provisions after the 
expiration of 12 months. It is in purported exercise of 
that right that the Union now seeks to have the 
Agreement rescinded. 

Apart from the limited night shift worked under that 
Agreement and the maintenance night shift worked by 
the engineering trades, night shift is not worked 
regularly on the Collie coalfield. Indeed, an application 
by the Company to introduce a regular night shift was 
rejected by the Tribunal in 1966. 

Since at least early in 1988 the Company has been 
negotiating with the Union for the implementation of a 
full night shift. Indeed, the Company's hope was that a 
full night shift might be implemented by 1 January this 
year. That did not occur because agreement could not 
be reached on the matter, although some progress was 
made in the negotiations. The Company's policy, as 
expressed by its Managing Director. Mr A.C. Carter, in 
these proceedings was that it did not want to confront 
the Union with change, but rather preferred that change 
should be implemented by agreement. However, when 
late in June of this year no agreement had been reached, 
the Company took the matter into its own hands and to 
its discredit, took what can only be described as 
industrial action. Despite the Night Shift Agreement it 
instructed all of its employees covered by this 
application to work their ordinary hours of work on the 
basis of a roster embodying a day, afternoon and night 
shift with effect from 3 July 1989. This action was taken, 
notwithstanding that application had just recently been 
made but not granted, to review the terms of the 
Agreement as provided therein. Whatever might be said 
about the ambiguities as to shift work, particularly night 
shift, in the Coal Mining Industry (Miners Western 
Australia) Award 1981, the spirit if not the letter of the ■ 
Night Shift Agreement is clear and unambiguous. No 
matter how desperate the Company felt about the 
matter its action is unbecoming of a responsible 
employer, particularly in an industry which has a 
contemporary history of dispute resolution largely 
without industrial action. 

The Company argues that it is necessary to work 24 
hours a day in order that it meet its contractual 
obligations to supply coal to the State Energy 
Commission for the generation of electricity. Those 
obligations are said to require it currently to supply 1.9 
million tonnes of coal per annum and to maintain 
uncovered coal reserves of 240 000 tonnes. 

The Company argues that there is a need to reduce 
the cost of its coal in order to make it more competitive 
with other electricity generating fuels and to thus 
preserve the vital market it has with the State Energy 
Commission. It argues that coal, as an electricty 
generating fuel, at present prices, is under a severe cost 
disadvantage to alternative fuels, particularly gas. 
Furthermore, Collie coal is now liable to compete with 
recent coal discoveries made elsewhere in the State, 
particularly in those the Hill River district. The 
argument is that unless the cost of its coal is reduced the 
continued viability of the coal industry in Collie is at 
risk. 

The Company contends that the capital cost of 
equipment has increased drastically and that by greater 
use of this equipment, the cost of coal can be signific- 
antly reduced. This would not only put it in a better 
position to compete with other sources of energy which 
the State Energy Commission might use, but enable the 
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Company to have a greater chance of success in 
achieving alternative sales and so enhance the future of 
the coal industry in Collie. 

The Company suggests that since the Tribunal last 
rejected a claim to work a night shift on the coalfield, the 
industry has undergone great changes. Those changes 
include increasing competition from other electricity 
generating fuels, such as gas; the fact that the Company 
has been unable to meet its contractual obligations to 
the State Energy Commission; the fact that nationwide 
the coal industry now largely operates on a three shift 
bases, and the fact that arrangements to ensure safety in 
the workplace have greatly improved. 

The Company also draws some comfort from the fact 
that the Union in the recent past has agreed, in 
principle, following an aggregate meeting of its 
members, to the implementation of night shift. 
Furthermore, the Company draws attention to the 
somewhat similar conclusion reached by the Economic 
Sub-Committee of the Western Australian Coal 
Industry Council. The Council is a body comprising 
representatives of government, labour and 
management. Amongst its objects are the assistance of 
those engaged in the industry to achieve improved 
efficiency, lower production costs and improved 
competitiveness with other fields, and to ensure 
continuing development of the Collie coalfields as an 
essential element of energy development in Western 
Australia. 

The Union, on the other hand, argues that nothing 
has changed since 1966 and that much the same 
arguments used on this occasion by the Company were 
rejected at that time by the Tribunal. It points out that 
there is a high accident rate on the mines in Collie and 
that the climate, particularly the winter, is not 
conducive to safely working a night shift. The Union 
suggests that the Company is putting efficiency before 
the safety of its workforce. Moreover, the Union says 
that the night shift is unnecessary to achieve the 
required production levels. In essence, the Union 
argues that the cause of the Company's production 
shortfall is poor management. For example, it says that 
the increasingly long haulage cycles could be shortened 
by pit adjustments, and in any event those cycles are 
likely to be shortened as the pit is nearing its deepest 
operational depth. The Union complains, too, of poor 
maintenance programmes which have resulted in 
equipment not being available when it should have 
been. The Union suggests that with proper 
management techniques, the Company could meet its 
contractual obligations without the need for a night 

So far as the marketing arguments are concerned, the 
Union makes mention of the fact that Collie coal is not 
sold internationally, but only locally, and thus the 
consequences of international market forces on the 
price of coal are not a relevant factor for Collie coal. 
Likewise, unlike the industry in New South Wales, there 
is no suggestion that the Company is' becoming 
insolvent rather its profits are being maintained and 
indeed labour costs are falling. 

Finally, but not the least important of its arguments, 
is the Union's concern about continued job security in 
the industry. The Union is concerned that if a full night 
shift is implemented there will be potential for over- 
production of coal leading to retrenchments by the 
Company. Furthermore, it is concerned that the price 
reductions the Company seeks could be used to 
undermine the capacity of Western Collieries Ltd, the 
other coal producer on the Collie coalfield, to sell its 
coal, thereby leading to redundancies by that 
company. 

The Union suggests that it is prepared to participate 
in moves to enhance the industry's viability, but on the 
understanding that the Company does its part by 
introducing technological changes. 

The employees' and employers' representatives on 
the Tribunal are evenly divided on this matter, so that by 
virtue of section 5(11) of the Act, the decision of the 
Tribunal becomes that of the Chairman. 

Clearly, the Company carries the onus to show that 
the status quo, in this case the working of a limited night 
shift only, should be altered. In my view it has 
adequately discharged that onus. The evidence quite 
unequivocally shows that the Company has, of recent 
times, not met all of its contractual obligations with the 
State Energy Commission. Last year it apparently failed 
by 160 000 tonnes to supply the contracted quantity of 
coal. It is to be borne in mind, too, that the Company's 
obligation to the State Energy Commission is 
apparently not merely to produce coal, but to maintain 
uncovered coal reserves. There is now a shortfall in the 
requirement movement of the overburden. Despite 
increases in manning levels and the good results of the 
Chicken Creek minesites, overal the stripping ratio of 
coal production to overburden has been well below that 
necessary to meet the Company's contractual 
obligations for all but one year since 1980/81. 

The Union's claim that the limited night shift has not 
been productive is not borne out by the facts. Whilst it 
appears to be the case that coal production may have 
actually declined in the year 1988, although it seems to 
be on the increase thus far this year, the total material 
movement including overburden has increased from 
approximately 49 000 bcm per day in 1986/87 to 
approximately 53 000 bcm per day in 1988/89. Those 
figures, supplied by the Union, confirm those supplied 
by the Company which suggest that there has been a 
significant increase in overburden production with the 
introduction of night shift, albeit that it has fluctuated 
somewhat. 

No one suggested that the Company had met fully its 
contractual obligations to the State Energy 
Commission of recent times. While the Company does 
not meet those obligations, it is fair to assume that the 
continuation of its contract will, at best, be at risk,if not 
liable to termination. Clearly, that is an unsatisfactory 
position and one which I would be surprised if the 
Union would want to countenance. Whilst it would be 
naive to suggest that political and social considerations 
might not temper the effects of this non-compliance, it 
is, I suggest, unrealistic to think that those 
considerations will be applied so sympathetically that 
no salvaging action is required from those in the 
industry. Indeed, that would seem to be part of the 
rationale for the creation of the Western Australian 
Coal Industry Council. 

In addition, the unchallenged evidence is that Collie 
coal is too expensive at present prices to remain a viable 
source of energy for use by the State Energy 
Commission. The material submitted to the Tribunal 
indicates that that is the view of the Deputy Premier, 
who has ministerial responsibility for the State Energy 
Commission. That view was supported by Mr D.W. 
Saunders, Director of Energy Policy Planning in the 
Government Energy Policy Planning Bureau, in 
detailed evidence before the Tribunal. He testified that 
the price of electricity had become "internationalised". 
Large industrial consumers of electricity must 
necessarily have regard to its cost. If industry in this 
State is to be competitive, electricity costs must 
necessarily be competitive with that elsewhere. His 
testimony graphically illustrated that not only is 
electricity in this State the highest of any State in the 
nation, but that a significantly contributing factor to 
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that is the price of Collie coal, which is significantly 
more expensive than other available fuels. Gas, he said, 
is by far the most favoured fuel for these purposes. It is 
environmentally more acceptable than coal and 
generating costs are much less. Electricity generating 
plants are a quarter of the cost of coal fired plants and 
much quicker to bring on stream. Mr Saunders pointed 
out that even using the most realistic price for Collie 
coal, gas turbine produced electricity is cheaper and the 
most rational choice, even with gas prices three times 
those which might now be expected to be paid. He 
further testified that there were many new gas wells 
planned for Western Austrlaia, thus ensuring not an 
adequate supply, but a competitive supply to the State 
Energy Commission if need be. He suggested, too. that 
there was potential for cheaper supplies of coal to be 
made available from places other than at Collie, for 
example Hill River. Thus if the State Energy 
Commission was to continue to use Collie coal in the 
future, its price must come down. 

This thesis is supported by the Economic Sub- 
Committee of the Western Australian Coal Industry 
Council in its Report on Markets for Collie Coal, which 
concluded that there are prospects for expansion of the 
existing markets for Collie coal, however, "it was 
repeatedly emphasised that Collie coal had to be world 
competitive in price if it was to hold a place in the 
significant markets". The Committee noted that "the 
price of Collie coal must be competitive in relation to 
gas and fuel oil prices since these are potential coal 
substitutes in the production of steam for electricity 
generation". 

Mr Carter testified, as did Mr Saunders, that the price 
of coal can be reduced by much greater use of the 
Company's capital equipment. For example, savings of 
up to $ 1.19 per tonne could be made in plant ownership 
costs alone if the plant is worked three shifts, seven days 
a week, or up to 90 cents per tonne if three shifts are 
worked on a five day a week basis. Obviously, the more 
the plant is used over a given timespan the cheaper will 
be its effective capital cost. Furthermore, Mr Carter's 
evidence is and again it stands to reason, that the 
number of trucks required to complete the truck hours 
necessary to deliver a given tonnage will be less the 
greater the use made of the trucks. Hence the capital 
cost of providing this equipment is reduced. Thus, for 
example, the evidence is that it would require only 40 
haulpaks against 21 to meet the Company's contractual 
obligations if three rather than two full shifts were 
worked over a five day week. 

I am bound to say that I unhesitatingly accept that it is 
significantly cheaper to produce coal over three shifts 
per day rather than over two, as Mr Carter and Mr 
Saunders suggest. 

The Union argues that significant savings can be 
made through new technology. As to that the material 
discloses that the Company has indeed spent much on 
requiring new capital equipment. It appears to have 
spent $ 18.5 million last year and $ 10.1 million this year 
and that in the context of a post-tax profit of 
approximately $11 million. It might be that the 
Company's contractual problems, of which it now 
complains, are due in part to the failure to acquire 
modem equipment in the years past, or to other poor 
management practices, but it hardly seems sensible to 
ignore the consequences of that conduct, particularly 
given the dire consequences of inaction as outlined by 
Mr Carter and Mr Saunders. 

Furthermore, I accept the evidence of the Company's 
Principal Mining Engineer, Mr AJ. King, and its Mine 
Manager at Muja, Mr T.C. Stay, that the nature of the 
Company's operations are not such as to accommodate 
efficiently very much bigger equipment than that 

already in operation or envisaged. It seems, apart from 
anything else, that pit congestion prevents any different 
sort of operation. 

Although the Union complains that the Company is 
operating inefficiently, again the material suggests it is 
more efficient than it once was. For example, at Muja 
where the production shortfall is most acute, although 
the loading capacity has fallen over the past five years, 
the material moved per cubic metre has increased 
dramatically, which would suggest an increase in 
efficiency. Likewise, the material moved per unit of 
hauling capacity has increased over recent years to 
levels higher than those which existed in 1980-83 
despite the longer haulage cycle. This would also 
suggest an increase in efficiency. I accept that the longer 
haulage cycles are due to the fact the pit is approaching 
its maximum depth. Although the Union suggested that 
those cycles could be shortened by a different routing, 
the unchallenged engineering evidence is that that is 
not the case. 

The need to reduce prices and increase competitive- 
ness to save the industry in Collie does not I suspect, 
really come as any great revelation to Union. Indeed, 
much of the thesis of Mr Saunders seems previously to 
have been accepted by the Union and the Western 
Australian Coal Industry Consultative Council. I have 
made mention of the report of the Council's Economic 
Sub-Committee. The report of the Council's Overseas 
Mission in 1987 which consisted amongst others of 
senior union representatives, recommended that its 
members should discuss "examining changes in 
working practices, including more flexibility in work 
rosters which would allow increased use of higher 
capital cost equipment and allow the introduction of 
larger scale of equipment in the future". Furthermore, 
in a recent draft discussion paper the Union executive, 
through its General Secretary, after drawing attention 
to many of the arguments mentioned by Mr Saunders in 
evidence before the Tribunal, in particular the need for 
Collie coal to be competitive with other fuels, 
recommended to its members that there be "inserted in 
the award provision to supply labour 24 hours a day, 
five days a week, provided that conditions are 
acceptable to the rank and file. (Based on the 35 hour 
week.) This would only be for 45.2 weeks of the year as it 
is at present. We feel this will assist in producing coal at 
a most competitive price. This would therefore indicate 
our willingness to co-operate in the future development 
in the Collie coalfield". The Executive, in making that 
recommendation, displayed an admirable capacity to 
recognise the true needs of the industry and thereby the 
continued welfare of its members which is dependent 
on a viable industry. In so doing, the Union was 
continuing the tradition which has characterised the 
industry in this State of recognising that the interests of 
its members cannot be divorced from those of the 
industry. Plainly the industry cannot stand still if it is to 
survive. In those circumstances it is much better if, as 
the discussion paper suggests, the Union accepts the 
inevitable and participates in the change process, rather 
than resist change at all costs and ultimately be forced 
to accept the unpalatable. 

I turn now to consider the case in 1966 when the 
Tribunal rejected a claim by the Company for the 
introduction of a regular full night shift. On that 
occasion it seems that the Company sought the 
implementation of a night shift at its Muja open cut 
operation to help in the removal of overburden by using 
excavators and Euclid motor trucks. The Company 
"feared" that the coal already uncovered would not be 
sufficient to meet existing orders "plus possible future 
orders". The claim was apparently made against a 
number of unions, including the Coal Miners' 
Industrial Union ofWorkers of Western Australia, each 
of whom strenuously opposed the claim. The 
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Chairman, on behalf of the Tribunal, decided to make 
no order because he concluded that the "overburden 
position is not desperate so as to warrant the working of 
excavators and motor trucks on night shift"; that 
"climatic conditions prevailing at Collie during night 
shift hours provide an added element of danger to the 
working of earthmoving equipment"; that "a departure 
from standard Australian practices is not warranted"; 
and that "serious consideration should be given by the 
Company and the unions to alternative proposals 
which would enable the more economic use of costly 
equipment". 

In my view it is not right to say that the position now is 
no different to what it was found to be in 1966.1 do not 
know what evidence was led regarding any contractual 
shortfall by the Company. It seems from the published 
decision to have been merely a fear that there was 
insufficient uncovered coal. However, the evidence was 
that the "uncovered coal reserves were adequate for 
immediate needs". That simply cannot be said to be the 
case now in view of the uncontradicted evidence 
regarding the contractual shortfall in uncovered coal. 

In addition, whilst I must accept that climatic 
conditions in and around Collie have not changed 
materially, if at all, over the last 23 years, I take the view 
that there is now a much more sophisticated approach 
to safety matters in the community than before. That is 
reflected in the Occupational Health, Safety and 
Welfare legislation which is now commonplace 
throughout the country. That legislation has brought 
about a more sophisticated approach to safety 
management by both employers and employees, and 
whilst the legislation in this State does not, by its terms, 
apply to the coal industry, it is unthinkable to suggest 
that the safety standards in the coal industry could be 
any less than those required for workplaces in other 
parts of the State. 

The Union claims that the most dangerous aspect of 
the climate is the rain and fog. These characteristics are, 
of course, most prevelant in winter when much of the 
afternoon shift, which commences at 3.00 p.m., is 
worked in darkness. Whilst I accept that at the 
beginning of the shift the employees have an 
opportunity to assess the lie of the land, I find it difficult 
to differentiate in these circumstances between work on 
afternoon shift, a large part of which is worked in 
darkness. It might be that fog does not settle till well into 
the evening, but the evidence is that during the limited 
night shift fog has not been a significant problem. The 
Company, however, accepts that if and when fog 
becomes so bad that visibility is impaired beyond safe 
limits, night shift should cease. 

The Union complains that the Company's proposal 
puts efficiency before safety, but in my view there 
cannot be efficiency without safety. The evidence is that 
the Company has no desire to operate an unsafe 
workplace and that it has never challenged the 
determination of the statutory safety officers as to 
matters of safety. I hasten to add that I would find it 
difficult to accept that the deputies are not properly 
qualified to supervise night shift. 

Material tendered from the State Coal Mining 
Engineer suggests that there is nothing inherently 
dangerous in working a night shift. Even if much the 
same was said in the earlier case, I think it is fair to 
assume that with the modern emphasis on safety in the 
workplace, it is not unreasonable to assume that safety 
considerations will properly be borne in mind by the 
Company during the night shift as, indeed, it should be 
for all shifts. Moreover, the accident statistics presented 
to the Tribunal in the course of these proceedings do not 
suggest that working in the hours of darkness is 
significantly more dangerous than in daylight or that 
the Company has overlooked its safety obligation in 
that time. 

It can no longer be said that it is "standard practice 
throughout Australia in working open cuts to confine 
overburden removal to day and afternoon shifts only, 
drag line operations excepted". Changes to the coal 
industry in the Eastern States of recent times now 
render that conclusion totally invalid. Hence, by 
requiring employees to remove overburden on a night 
shift is no longer "a departure from standard Australian 
practice" as was held to be the case in 1966 proceedings. 
Indeed, the reverse is the case. 

The suggestion in the 1966 case that serious 
consideration should be given by the Company and the 
unions to alternative proposals is something that seems 
to have been done now. Weekend overtime work and 
limited night shift have self evidently not been 
sufficient for the Company to meet the contractual 
obligations. Furthermore, the cost of the equipment has 
increased quite dramatically over the years since the 
Tribunal last considered this matter. For example, the 
price of Wabco and Demag vehicles has increased by 41 
and 45 per cent respectively since 1985 and Caterpillar 
equipment by 21 per cent in the same time. One can only 
assume that the increases since 1966 have been quite 
dramatic. There is much to be said also for the claim 
that modern equipment becomes obsolete through time 
rather than by use. In all these circumstances the 
problem of achieving economic use of the equipment 
becomes more acute and less likely to be solved by 
minor adjustments to existing working arrangements. 

Mr Wood, for the Union, suggests that the Tribunal 
should consider whether the introduction of night shift 
is in the best interests of the employees. It is obviously in 
the best interests of those persons that the industry 
continue to survive, and if as Messrs Saunders and 
Carter say, that can only be achieved if the industry 
becomes more cost efficient there is much to suggest 
that the introduction of night shift is in their best 
interests. That, however, is not the test. Rather, the test is 
as explained in Federated Clerks Union of Australia v. 
Public Service Board (1969) 128 CAR 319, whether in 
conducting its enterprise in the way now proposed 
adequate safeguards exist for the interests of the 
employees. That was a case which, like the present, was 
a claim for the introduction of a rotating night shift to 
enable expensive equipment to be used to the 
maximum. 

I do not doubt that from an individual point of view 
many, if not most of the Union members, find night 
shift obnoxious. Likewise, I can readily accept that 
night shift is worked at a time when the body is not at its 
most efficient. But the fact is that there are many 
industries, including extractive industries in this 
country which now operate on the three shift system 
and the workforce has adequately coped with it. I would 
not have thought that the workforce in Collie was any 
less capable in this regard. 

In my view the Union's concerns about job security 
for its members, whilst understandable, are unduly 
pessimistic. The Company has on previous occasions 
given an undertaking that there will be no redundancies 
as a reuslt of the night shift so long as it is able to 
maintain its contract to supply coal, at least at the 
current levels. The Union has access to the Tribunal to 
ensure that such an undertaking is honoured. Likewise, 
I cannot think that with the long term contract which 
Western Collieries Ltd already has for the supply of coal 
that moves on the part of Griffin Coal Mining Co 
Limited to become more efficient would lead, either 
directly or indirectly, to redundancies amongst those, 
employed by Western Collieries Ltd. Again I think it fair 
to say that the Tribunal is not likely to stand idly by 
whilst such a happening occurred. 

I am therefore driven inextricably to the conclusion 
that the Company should be permitted to work its 
mines on a three shift basis, including a night shift, for 
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the removal of overburden and the production of coal 
generally. Whilst the evidence is that the most economic 
method for the Company to operate is on a seven day, 
365 days a year basis, the Company does not, at this 
time, propose that that should occur. Apart from 
general considerations, nothing specific was put on 
behalf of the Company to advance its claim for year 
round operation, in particular the change to constant 
weekend work and to the existing annual leave 
arrangements. In the circumstances I am not prepared 
to authorise a change to those arrangements, that is, a 
five day working week Monday to Friday for 45.2 weeks 
per year, which apply to the great majority of others in 
the industry in Collie. Subject to the additional shift 
those existing arrangements should continue. Likewise, 
in my view, the new system should be based on the 
existing 35 hour week and again the Company appears 
to accept that. That is not to say, however, that there 
should not be some regular overtime worked if that is 
necessary to maintain an efficient operation, though it 
is obviously desirable that overtime be kept to a 
minimum. Overtime is costly, as the Company says, and 
as a matter of principle, employees are entitled to expect 
that the ordinary hours in the Award will be regarded 
with some reverence. However, the modern cases on 
overtime suggest that with the complexities of modern 
industry, it is not unreasonable for there to be a 
requirement to work reasonable overtime in order to 
maintain an efficient and effective use of equipment. 
Whilst this case must be judged on its own merits. I 
observe, too, that in the restructuring which the New 
South Wales coal industry has recently undergone, 
eight hour shifts were imposed whilst maintaining the 
standard of a 35 hour week. 

There are many forms of potential rostering 
arrangements, not necessarily limited to a three panel 
scheme. It is obviously in the interests of both parties 
that those arrangements be as mutually satisfactory as 
possible. At this time, therefore, I do not propose to 
determine the details connected with the necessary 
rostering changes. Rather, I propose that the parties 
confer with a view to reaching agreement on that matter. 
Mr Carter testified that the Company was anxious to 
achieve change by consesus and notwithstanding the 
actions of the Company earlier this month, I am 
prepared to accept that that desire is genuine. I therefore 
exhort the parties to negotiate in a meaningful way in 
order that mutually satisfactory shift working 
arrangements can be agreed upon. I am prepared to 
assist the parties in that endeavour should it be 
necessary. 

As to the Union's claim to rescind the Night Shift 
Agreement, it follows from what I have already said that 
the Agreement will be superseded by the new night shift 
arrangements. As to the claim to increase the penalty 
rate for ordinary hours work performed between 10.00 
p.m. and 8.00 p.m., little was put to justify such a change. 
The penalty rates proposed by the Company, which 
largely reflect existing conditions, reflect common 
industry standards and those applying in the coal 
industry in the Eastern States [cf: Western Australian 
Shop Assistants' and Warehouse Employees' Industrial 
Union of Workers, Perth v. Foodland Associated 
Limited (1985) 65 WA1G 1117], 

The matter therefore stands adjourned sine die in 
order that the parties confer on the rostering changes 
and on the operative date for the introduction of those 
changes. If agreement cannot be reached, those matters 
will be settled by the Tribunal. 

(Sgd.) G.L. FIELDING, 
Chairman. 

26th day of July 1989. 

69 W.A.LG. 

NOTICES — 
Union matters — 

No. 474 of 1989. 

NOTICE is given of an application by the Union of 
Australian College Academics, Western Australian 
Branch, Industrial Union of Workers for an alteration 
to Rule 1.—Name, and Rule 5.—Industry. 

Existing Rule 1 and Rule 5, and proposed new Rule 1 
and Rule 5 are set out below: 

Existing Rule 1.—Name. 
1—Name. 

The name of the Union shall be the Union of 
Australian College Academics, Western 
Australian Branch, Industrial Union of Workers. 
Existing Rule 5.—Industry. 

5.—Industry. 
The industry in connection with which the 

Union is organised is the industry of persons 
employed or usually employed in Western 
Australia in or in connection with a College of 
Advanced Education or a post compulsory 
education learning insitution or institutions,-other 
than universities, in academic positions or 
positions paid on academic salary scales in the 
classifications referred to in Rule 6. 

Proprosed Rule 1.—Name. 
The name of the Union shall be the Federated 

Council of Academics of Western Australia. 
Proposed Rule 5.—Industry.' 

The industry in connection with which the 
Union is organised is the industry of persons 
employed or usually employed in Western 
Australia in or in connection with institutions of 
higher education in academic positions. Without 
limiting the generality of its meaning the phrase 
"academic position" is to be taken as including any 
one or more of the classifications referred to in 
Rule 6(1) or any class of work which forms a 
substantial part of the duties of such classifica- 
tion. 

This matter has been listed before the Full Bench on 5 
October 1989. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
alteration of the rules by giving notice of the objection 
in accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

T. POPE, 
Deputy Registrar. 

31st day of July 1989. 
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No. 1543 of 1988. 

NOTICE is given of an application by "The State 
School Teachers' Union of WA (Incorporated)" for an 
alteration to Rule 3.—Membership. 

The existing Rule 3 and proposed new Rule 3 are set 
out below: 

Existing Rule 3.—Membership. 

3.—Membership. 
The State School Teachers' Union of WA 

(Incorporated) shall consist of an unlimited 
number of persons employed or usually employed 
in the following categories:— 

(a) Full Members. 
(i) Teachers employed by the Education 

Department of Western Australia or 
by any institution providing 
technical and further education in 
Western Australia and teachers 
employed in pre-school centres in 
Western Australia provided that 
such teachers hold or are enrol led for 
the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in subrule (a)(i) of this 
Rule who is employed as an 
education officer, guidance officer, 
counsellor or demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a 
Community College in Western 
Australia. 

(v) Any person elected or appointed to 
an office in the State School 
Teachers' Union of Western 
Australia. 

(b) Honorary Life Members: Any teacher or 
any employee of the Union who has 
rendered long and meritorious service to the 
Union may, upon retirement, be elected as 
an Honorary Life Member. For the purpose 
of such elections it shall be necessary that 
nominations be received and approved by 
the Executive and published in the WA 
teachers' Journal or The Western Teacher at 
least three months prior to the opening of 
Conference. 

(c) Honorary Members: Exchange teachers 
who are members of a teachers' 
organisation in the State or country from 
which they have come and unemployed 
teachers may be elected by the Executive as 
Honorary Members of this Union. 

(d) Special Category Membership: Persons 
who are not trained teachers but who 
because of their special expertise are placed 
in charge of a class in any area of the 
educational service may become Special 
Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Department of WA 
because of age or invalidism may be 
admitted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 

(ii) Former members, including all 
categories who are not eligible for 
any other form of membership. 

Proposed New Rule 3.—Membership. 
3.—Membership. 

The State School Teachers' Union of WA 
(Incorporated) shall consist of an unlimited 
number of persons employed or usually employed 
in the following categories: 

(a) Full Members. 
(i) Teachers employed by the Education 

Department of Western Australia or 
by any institution providing 
technical and further education in 
Western Australia and teachers 
employed in pre-school centres in 
Western Australia provided that 
such teachers hold or are enrolled for 
the purpose of obtaining a teaching 
academic qualification. 

(ii) Any person employed by any of the 
employers or in any of the places 
referred to in subrule (a)(i) of this 
Rule who is employed as an 
education officer, guidance officer, 
counsellor or demonstrator. 

(iii) Teachers employed in a temporary 
capacity by a technical and further 
education institution. 

(iv) Teachers employed by and in a 
Community College in Western 
Australia. 

(v) Any person elected or appointed to 
an office in the State School 
Teachers' Union of Western 
Australia. 

(b) Honorary Life Members: Any teacher or 
employee of the Union who has rendered 
long and meritorious service to the Union 
may, upon retirement, be appointed as an 
Honorary Life Member. For the purpose of 
such an appointement it shall be necessary 
that nominations be received and approved 
by the Executive and published in the WA 
Teachers' Journal or The Western Teacher at 
least three months prior to the Opening of 
Conference. 

(c) Honorary Members: Exchange teachers 
who are members of a teachers' 
organisation in the State or countiy from 
which they have come and unemployed 
teachers may be appointed by the Executive 
as Honorary Members of the Union. 

(d) Special Category Membership: Persons 
who are not trained teachers but who 
because of their special expertise are placed 
in charge of a class in any area of the 
educational service may become Special 
Category Members. 

(e) Retired Teacher Members: Teachers retired 
from the Education Deparmtnet of WA 
because of age or invalidism may be 
admitted as Retired Teacher Members at the 
discretion of the Executive. 

(f) Associate Members: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all 

categories who are not eligible for 
any other form of membership. 

This matter has been listed before the Full Bench on 
10 October 1989. 
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A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street 
Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
alteration of the rule by giving notice of the objection in 
accordance with Form 22 within 21 days of the 

publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

T. POPE. 
Deputy Registrar. 

31st day of July 1989. 
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FULL BENCH — 

Appeal against decision of 
Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Crewe and Sons Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 623 of 1989. 

BEFORE THE FULL BENCH: 
THE PRESIDENT, P.J. SHARKEY ESQ 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER J.F. GREGOR. 

16th day of August 1989. 
Appeal — payment of annual leave loading — section 

46 — interpretation and enforcement of Metal 
Trades (General) Award — appellant submitted no 
power to interpret or enforce award — respondent 
submitted application aimed to settle dispute — 
enforcement by-product of application — 
interpretation of award permitted under Act — no 
jurisdiction for enforcement — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against a decision of 
the Commission constituted by a single Commissioner 
contained in an order dated 4 April 1989, arising out of a 
section 44 matter. 

The appeal was properly brought pursuant to section 
49 of the Industrial Relations Act 1979 (as amended) 
hereinafter referred to as "the Act". 

The order was as follows: 
That the respondent pay to Mr K. Jones, Mr R. 

Ralph and Mr A. Acland the annual leave loading 
prescribed by Clause 23(3)(c) of the Metal Trades 
(General) Award No 13 of 1965 for the period 
betwen 22 December 1988 and 9 January 1989 for 
which each of the above employees was paid 
annual leave. 

The matter, as we have said, came before the 
Commission at first instance by way of an application 
which alleged as follows: 

Members of the applicant union employed by 
Crewe & Sons were given annual leave so that the 
business could be closed for the Christmas break. 
A number of persons did not receive a 1 Th per cent 
loading. The union claims payment of the loading 
for those persons who did not receive it and seeks 
assistance from the Commission to resolve this 
matter thus avoiding a further breakdown in 
industrial relations. 

No agreement having been reached, the Commission 
then referred the matter for determination by the 
Commission constituted by a different single 
Commissioner. 

Grounds of Appeal. 

The grounds of appeal are as follows: 

1. The Commission erred in that it has no 
jurisdiction to hear and determine the matter 
which was a claim for failure to make payment 
in accordance with a provision of an award. 

2. The Commission erred in acting without 
authority by purporting to declare the true 
intention of an award other than under section 
46 of the Act. 

A71421/I 
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Mr Borlase, who appeared for the appellant, made a 
number of submissions: 

(1) The major one was that this was a matter 
referred under section 44 of the Act with the issues 
simply limited to the position of the loading of one 
week's pay for the employees. 

Thus, because of the existence of section 46. it 
was not open to the Commission to state the correct 
interpretation of the annual leave provisions of the 
Metal Trades (General) Award No. 13 of 1965 as it 
porported to do. (There is. of course, no doubt that 
that is what the Commission purported to do. 
incidentally to its decising the application). 

(2) He sought to distinguish the decision in 
Honourable Minister for Works and Water 
Resources v. AMWSU 63 WAIG 1389 from this 
case because he submitted that that case was 
authority for the proposition as expressed at page 
1390 that: 

It is unnecessary to decide the issue as to the 
power to interpret the old award but we note 
that the Commission, in dealing with an 
industrial matter, is called upon to consider 
the meaning of words used in old awards and 
the Commission is not precluded from doing 
so by section 46 of the Act. 

That was said obiter by O'Dea P. 
(3) Mr Borlase distinguished this case from that 

because in this instance the award which was to be 
interpreted is not an old award as was the situation 
there, but a current award of the Commission. 

(4) Mr Borlase further submitted that the 
Commission, under the Act, does not have the power to 
enforce the provisions of an award and this was raised 
at first instance before the Commission (see page 29 of 
the transcript). 

The submission was that section 82(1) and (2) and 
section 83 of the Act prevent this occurring. 

(5) It was submitted that the Commission at first 
instance had relied on Mt Newman Mining Co Pty Ltd 
v. TWU 64 WAIG 1075 to find jurisdiction to hear and 
determine the matter in the way in which it did. It was 
submitted by Mr Borlase that this case could and 
should be distinguished from the Mt Newman Case (op. 
cit.\ but he did not specify the particular grounds on 
which this distinction should be made. 

(6) He submitted that the authority of the 
Commission to make an interpretation of an award and 
subsequent order was tempered by the exclusive 
authority of the Industrial Magistrate to enforce awards 
under section 82 and section 83 and that the conditions 
subject to this Act was considered by the President in 
the Minister for Works and Water Resources Case (op. 
cit.) where he drew attention to the fact that the extent of 
the Commission's authority depends upon 
consideration of the provisions of the Act as a whole. 

(7) It was submitted that Mt Newman Co Pty Ltd v. 
TWU (op. cit.), as was apparent from what was said at 
pages 1076 and 1077 by the President and Cort S.C. 
respectively, was distinguishable from this case and 
from the Minister for Works and Water Resources Case 
(op. cit.) The facts he said are not distinguishable from 
the facts in those cases. 

(8) Mr Borlase also referred us to RRIA v. AMWSU 
and Others 66 WAIG 1553 and Meat Industry 
Employees' Union v. Wynne's Pty Ltd 65 WAIG 935. 

(9) He submitted that the Minister for Works and 
Water Resources Case (op. cit.) dictates the essential 
provisions to apply in these circumstances and is the 
primary authority to apply to the facts of the case. 

Ms Handmer who appeared for the respondent 
submitted as follows: 

(1) That this application was clearly 
distinguishable from those which sought to 
enforce award provisions. 

In this instance, the Commission was primarily 
required to deal with a number ofemployees whom 
the union felt had been unfairly treated in 
comparison with their fellow employees in that 
some had received 17'A per cent annual leave 
loading and some had not. 

(2) The Commission was also primarily asked 
to intervene to pevent the situation from 
deteriorating into an on-site confrontation, and 
thus a section 44 conference was called. 

(3) The circumstances in which this application 
arose were not usual. 

(4) It was necessary for the Commission not 
simply to consider what the award enabled, but 
also to have a look at what the intention of the 
annual leave loading provision was in the very first 
instance. 

(5) That the order which issued subsequent to 
the matter being referred under section 44(9) may 
have had the effect of enforcing an award 
provision, but that this was secondary and a by- 
product of a legitimate process under the Act. 

(6) The most apposite and direct authority was 
the decision of the Full Bench in Mt Newman Co 
Pty Ltd v. TWU (op. cit.) (see page 1076 per 
O'Dea P.) 

She submitted that that decision was authority 
for the proposition that the Commission is enabled 
by the Act to hear and determine such matters as 
was set out there. The application and order were 
not directed at the enforcement of an award. 

(7) She submitted as follows: 
(a) Section 23 gives the Commission 

authority to inquire into and deal with 
any industrial matter as defined by 
section 7. 

(b) Section 26(1) requires the Commission to 
act according to equity, good conscience 
and the substantial merits of the case, and 
have regard for the interests of the 
persons immediately concerned, whether 
directly affected or not. 

(c) Section 27 of the Act empowers the 
Commission to regulate its own 
proceedings. 

(d) Section 44(9) gives authority to hear and 
determine any question, dispute or 
disagreement in relation to any industrial 
matter and make an order binding on the 
parties concerned at the conclusion of the 
conference. 

(8) Thus, it was submitted that the Commission has 
power to refer matters from conference for hearing and 
determination, and to interpret the provision otherwise 
would deny the Commission effectively its ability to 
settle an industrial dispute, in this case arising from the 
employer's non-payment of annual leave loading to 
some of its employees. 

(9) It was submitted that section 82(2) makes no in- 
road into that, notwithstanding the prohibition upon 
enforcement by any other method than before the 
Industrial Magistrate. 

(10) The union therefore, it was submitted, relied 
upon the general powers in section 6. section 23, section 
26 and section 27 as well as section 44(9) as empowering 
the Commission to settle the dispute and that the matter 
was thus properly before the Commission. It was 
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submitted that support for this proposition could be 
found in Mt Newman Mining Co Pty Ltd v. TWU (op. 
dr.). particularly at page 1078,RRIAv. AMWSU (op. cit.) 
at page 1561. where the Industrial Appeal Court 
cautioned about reading down provisions of section 44 
and also RRIA v. AMWSU and Others 69 WA1G 990 
per Kennedy J. at page 992 and Nicholson J. at page 999. 
where the same was said. 

(11) Whilst the order in the matter, it was 
submitted, may have had the effect of enforcing the 
award, nevertheless, its primary reason must be 
seen to be to settle a dispute and correct an 
injustice, and that could only be achieved by 
addressing the award in this matter. The rights 
which the employees had in the matter were rights 
conferred by the award as well as by custom and 
practice. 

In relation to section 46, it was submitted that 
section 46 is not exclusive. It does not work to 
prevent interpretation which may arise out of the 
course of the hearing and in practice seems to be 
used and to be intended to be used when a question 
as opposed to an industrial dispute needs to be 
considered and determined. In support of that 
proposition, Ms Handmer cited AMWSU v. Grant 
Electrical Industries Pty Ltd 69 WAIG 1019 at 
1023. 

Statutory Provisions. 
Section 46 provides as follows: 

(1) At any time while an award is in force under 
this Act the Commission may, on the application 
of any employer, organisation, or association 
bound by the award— 

(a) declare the true interpretation of the 
award; and 

(b) where that declaration so requires, by 
order vary any provision of the award for 
the purpose of remedying any defect 
therein or of giving fuller effect thereto. 

(2) A declaration under this section may be 
made in the Commission's reasons for decision but 
shall be made in the form of an order if, within 
seven days of the handing down of the 
Commission's reasons for decision, any 
organisation, association or employer bound by 
the award so requests. 

(3) Subject to this Act, a declaration made under 
this section is binding on all courts and all persons 
with respect to the matter the subject of the 
declaration. 

(4) Section 35 does not apply to or in relation to 
this section unless an order is made under 
paragraph (b) of subsection (1) or under subsection 
(2). 

(5) In this section "award" includes an order, 
including a General Order, made by the 
Commission under any provision of this Act other 
than this section and an industrial agreement. 

Section 44(9) provides as follows: 
Where at the conclusion of a conference 

held in accordance with this section any 
question, dispute, or disagreement in relation 
to an industrial matter has not been settled by 
agreement between all of the parties, the 
Commission may hear and determine that 
question, dispute, or disagreement and may 
make an order binding only the parties in 
relation to whom the matter has not been so 
settled. 

Section 83 provides as follows: 
(1) Subject to this Act, where a person 

contravenes or fails to comply with any 

provision of an award, industrial 
agreement or order, other than an order 
made under section 32 or 66— 
(a) the Registrar or a Deputy Registrar; 
(b) an Industrial Inspector; 
(c) any organisation or association 

named as a party to the award or 
employer bound by the award, 
industrial agreement or order; or 

(d) any person on his own behalf to 
whom the award, industrial 
agreement or order applies, 

may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement 
of the award, industrial agreement or 
order.   

(2) On the hearing of an application under 
subsection (1) the Industrial Magistrate may, by 
order.. . 

Conclusions. 
The two grounds of appeal in this matter, in summary 

are: 
(1) The Commission in determining this matter 

and making its final order, embarked on an 
interpretation of the provisions of the award when 
it had no right or power to do. 

(2) The Commission in determining this matter 
was really enforcing the award which it was not 
empowered to do. No objection was taken at first 
instance to the Commission's use of section 44, 
upon request. 

We would first mention some relevant principles 
relating to the interpretation of statutes. An Act, like any 
document, must be read in its entirety. In Metropolitan 
Gas Co v. Federated Gas Employees Industrial Union 
(1924) 35 CLR449 per Isaacs and Rich J.J. at 455, and K. 
& S. Lake City Freighters Pty Ltd v. Gordon and Gotch 
Ltd (1985) 60 ALR 509 at 514 it was said: 

... every passage in a document must be read, not 
as if it were entirely divorced from its context, but as 
part of the whole instrument. 

In other words, one should not read the section in 
isolation from the enactment of which it forms a part. 

As a general rule, and one of last resort, the maxim 
generalia specialibus non-derogant applies to the 
resolution of internal conflicts between sections within 
an Act (see Perpetual Executors and Trustees 
Association of Australia Ltd v. FCT (1948) 77 CLR 1 at 
29. Indeed, when a single document is being considered, 
the draftsman will be more likely to have relied on the 
rule. 

However, the approach should only be prayed in aid 
where there are two inconsistent provisions which 
cannot be resolved as a matter of interpretation (see 
Purcell v. Electricity Commission of New South Wales 
(1985) 60 ALR 652 at 657. 

Even a general provision may be seen to be intended 
to override a specific provision in an exceptional case 
(see Lyons v. Registrar of Trade Marks (1983) 50 ALR 
496 at 506. 

In considering the exercise of jurisdiction, one must 
advert to section 23 which confers jurisdiction "subject 
to this Act" and thus the jurisdiction is governed by a 
consideration of the provisions of the Act. Thus, if the 
matter is brought under section 44. it must be dealt with 
in accordance with section 44, provided that that is the 
section which applies. 

In relation to the first ground, reliance was placed by 
both advocates on the Minister for Works and Water 
Resources Case (op. cit.) The Full Bench, in a 
unanimous decision (see page 1390), held that the 
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Commission at first instance, in dealing with an 
industrial matter is at times called upon to consider the 
meaning of words used in old awards and the 
Commission is not precluded from so doing by section 
46 of the Act. A fortiori in the case of a current as distinct 
from an "old award", it seems to us section 46 does 
preclude consideration of the meaning of an award 
outside section 46. 

In AMWSU v. Grant Electrical Industries Pty Ltd {op. 
cit.), the Full Bench held that interpretation of an award 
could occur, apart from section 46. We reiterate that 
view. Section 46 is not exclusive, and, in our opinion, is 
directed to interpretation upon a direct question to that 
end being put to the Commission. In order to determine 
a matter, it is often essential to consider and declare the 
meaning of an award. The order, in this matter, was 
directed to that end and involved that process. Indeed, 
more often than not, it would be impossible to 
determine a matter without considering and deciding 
the meaning of an award or part of it. We amplify what 
we said in that case hereinafter. We observe that, at first 
instance, Mr Sharp-Collett who appeared for the 
respondent, observed that the application should have 
been brought under section 46 of the Act. That was. in 
the circumstances, a significant observation. 

It is clear that section 44 prescribes a determinative 
process and the provisions of section 44 should not be 
read down (see RRIA v. AMWSU and Others 69 WAIG 
990 at 992 and 999). Section 44 provides a wide power to 
deal with industrial matters and settle disputes and 
contains specific reference to industrial action having 
occurred, or being likely to occur [see section 
44(7)(b)]. 

In other words, it should not be read down because it 
is a section with a broad purpose. However, it is 
noteworthy that, by virtue of section 83, where a section 
44 order is not complied with, then it may be the subject 
of enforcement proceedings before the Industrial 
Magistrate. That reinforces the distinct power under 
and purpose of section 83. 

As to the second ground of appeal, we advert to Mt 
Newman Mining Co Pty Ltd v. TWU {op. cit.) at page 
1076. The Commission does not, for the reasons 
expressed in the Minister for Works and Water 
Resources Case {op. cit.). have jurisdiction to hear and 
determine proceedings which are essentially for 
enforcement or the recovery of wages under an award. 
That is clear. The emphasis must be on the word 
"essentially". In Mt Newman Mining Co Pty Ltd v. 
TWU {op. cit.), it was held that there was no attempt to 
enforce the award. In Mt Newman Mining Co Pty Ltd v. 
TWU {op. cit.), the employees were in no position to 
enforce the award and it was not claimed that the 
employer had. to use the words of section 83, 
"contravened or failed to comply with the award". 
Proceedings were brought in respect of a dispute. 

Some consideration of the statutory scheme of the 
Act is necessary. The Act confers on Commissioners, 
specifically, powers to conciliate and arbitrate and, in 
particular, in specific ways those contained in section 
32 and section 44 of the Act. The Act specifically and 
separately provides for the interpretation of awards by 
the Commission upon separate application under 
section 46. It prescribes a separate power and 
apparatus. 

In addition, the Commission whether constituted by 
a single Commissioner or by the Commission in Court 
Session has no power conferred on it to enforce orders, 
awards, etc. That power and duty is conferred separately 
and later in the Act by separate express provisions upon 
the Full Bench (section 84A) and the Industrial 
Magistrate (section 83). 

Thus, impliedly these can be seen as judicial and not 
arbitral or conciliatory functions. This reflects the 
separation of conciliatory and arbitral functions from 
judicial functions under the Conciliation and 
Arbitration Act (Commonwealth) 1904-1988. That 
separation is far more pronounced because different 
bodies are charged with enforcement. 

However, since the question of separation of function 
and powers still arises, albeit within the confines of this 
Act authorities based on the Federal legislation are of 
some assistance. We propose to advert to them, 
hereunder. 

Of course, they should be viewed against the now well 
accepted principle that section 32 and section 44 should 
not be read down. 

It should be observed that, by section 110 of the 
Conciliation and Arbitration Act, 1904-1988, 
interpretation of words was vested in the 
Commonwealth Industrial Court and later in the 
Federal Court. Under section 46 of the Act, the power is 
a discretionary one (see the use of the word "may" and 
section 3 and section 56 of the Interpretation Act 
1984). 

Of course, the jurisdiction conferred upon the Court 
by section 110 of the Federal Act to interpret awards 
judicially was held to be part of the judicial power of the 
Commonwealth (see MATFA v. AMIEU and Another 7 
IR 401 and Seamen's Union of Australia v. Matthews 
(1957) 96 CLR 529 at 534 and R. v. Commonwealth 
Industrial Court; ex pane Australian Coal and Shale 
Employees' Federation (1960) 103 CLR 171 at 173). 

In addition, it follows from that where the function 
exercised is to interpret awards judicially and without 
any arbitral element then by analogy from 
Commonwealth legislature, section 46 applies [see 
Pickard v. John Heine and Son Ltd (1924) 35 CLR 1 at 
pages 6-7 and Australian Coal and Shale Employees' 
Federation Case {op. cit.)}. We will amplify that 
proposition later. 

A judicial power could not in Commonwealth terms 
be conferred upon an arbitral tribunal, validly anyway, 
by virtue of the constitution. 

The arbitral function is legislative [see Pickard's Case 
{op. cit.) at pages 6-7, per Isaacs ACJ], The Court in that 
case was held not entitled to make interpretative 
determinations, in other words, if the interpretation is to 
be regarded as a judicial interpretation, that is as 
determining a true meaning of the award on ordinary 
principles of construction [Jacka v. Lewis (1944) 68 CLR 
455 is an authority that there is an appeal from an order 
of the Court in that instance]. If on the other hand it is 
what has been called an arbitral interpretation, that is a 
declaration of what the Court intended to bring about 
the award as distinct from construing the award 
according to its terms, there is no authority that such an 
appeal will lie (see per Latham C.J. in Harrisson v. 
Goodland 69 CLR509 at 515-517). 

In R. v. Kirby; ex parte Boilermakers' Society of 
Australia 94 CLR 254 the inability of arbitral tribunals 
to give an interpretation of an award in a judicial sense 
was emphasised. 

However, it does not follow that every consideration 
of the meaning of an award involves the exercise of the 
exclusively judicial function of interpretation [see R. v. 
Lydon; ex parte Cessnock Collieries Ltd 103 CLR 15, 
where in a joint judgment the Full Court of the High 
Court said (see page 22)]: 

Neither under the Federal section 38 nor under 
the State section 44 is there any attempt to give 
judicial power. So far as the State legislation is 
concerned it would not matter were there such an 
attempt. What is given is a power to settle a dispute 
as to an industrial matter. In the settlement of any 
industrial dispute views and opinions may be 
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formed on the meaning of documents and on 
matters which are not necessarily foreign to 
judicial power. 

Further, at page 23 the Full Court said: 
What he (i.e: Mr Lydon) did, so it was 

argued, was to consider and determine what 
were the rights which had accrued in 
consequence of the work done under the order 
of the tribunal providing for attendance 
allowance. For the reasons already given the 
dispute was about the applicability to past and 
future work of the conception of attendance 
money. It was an "industrial matter" and it was 
none the less so if it was based on a contention 
as to what the tribunal meant and what its 
award did in its application to the 
circumstances. Mr Lydon's "jurisdiction" or 
power depends on the existence of an 
industrial dispute, a dispute about a local 
industrial matter: not on the arguments used 
to support the claim, or the source from which 
the claim grew or upon the reasoning by which 
he reached or justified his conclusion. 

We turn also to the question of enforcement. Some 
assistance is also provided by the federal authorities. 
The principle is that an order that a person is entitled to 
certain moneys under an award is a declaration as to an 
existing right and accordingly involved the exercise of 
judicial power. Such an order cannot be made in the 
Commission in the event of a dispute occurring in 
connection with such an issue (see Reg. v. Gallagher; ex 
pane Aberdare Collieries Pty Ltd 37 AUR 40 and R. v. 
Austin; ex pane Farmers and Graziers Co-Operative Co 
Ltd 112 CLR 619 and Re Cram and Others; ex pane 
Newcastle Wallsend Coal Co Pty Ltd 163 CLR 140). 

The last case concerned a stand down clause. A local 
coal tribunal in New South Wales was empowered to 
settle disputes as to industrial matters. It was held that a 
decision by the tribunal that an employer was wrong in 
standing employees down was not the settling of a 
dispute as to an industrial matter, but the determining 
of the rights of the parties in accordance with legal 
principle, which it had no jurisdiction to do as part of 
the judicial power of the Commonwealth. 

The High Court held that the making of a binding 
declaration or right is the exercise of judicial power. 
However, the formation of views and opinions on 
matters in arbitral proceedings does not in itself 
amount to an usurpation of judicial power. The joint 
majority judgment of Mason C.J., Brennan. Deane, 
Dawson and Toohey JJ. contained the following 
principles (see pages 148-150), as we discern them: 

(1) A claim for payment of wages due and 
payable by an employer to an employee is a claim 
for the enforcement of an existing legal right. 

(2) A claim for the enforcement of a provision in 
an award for the payment of v/ages to an employee 
is also a claim for the enforcement of an existing 
legal right. 

(3) Claims for the enforcement of existing legal 
rights necessarily invoke the exercise of judicial 
power. 

(4) The Court held that there was no jurisdiction 
in the Board to determine or enforce a legal right to 
payment of wages on the part of employees in 
respect of a past period during which they had been 
stood down or refused work or to enforce the 
provisions of an award regulating the right to 
payment of wages for such a period. 

(5) Thus, the authority was denied the power of 
judicial determination which included, to use the 
words of Kitto J. in Aberdare Collieries Case (op, 
cit.) "the giving of decisions in the nature of 
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adjudications upon disputes as to rights or 
obligations arising from the operation of the law 
upon past events or conduct". 

(6) The making of a binding declaration of right 
is an instance of the exercise of judicial power. 

It stands outside the arbitral function. 
But there is no substance in the suggestion that 

an industrial tribunal cannot interpret laws, 
awards and other legal instruments. A tribunal 
could not discharge its arbitral functions if it were 
unable to form an opinion on a matter of 
interpretation. The formation of views and 
opinions on matters of interpretation in arbitral 
proceedings does not of itself amount to a 
usurpation of judicial power (see Cessnock 
Collieries Case (op. cit.) and Australian Coal and 
Shale Employees' Federation Case (op. cit.) at page 
174 and R. v. Gough; ex pane Key Meats Pty Ltd 
(1982) 148 CLR 582 at 596-597) (our underlining). 
[Put in the context of the Industrial Relations Act 
(W.A.) it would not necessarily amount to an 
intrusion on the section 46 power]. 

(7) Indeed, a tribunal may find it necessary to 
form an opinion as to the existing legal rights of the 
parties as a step in arriving at the ultimate 
conclusions on which the tribunal bases the 
making of an award intended to regulate the future 
rights of the parties [see Aberdare Collieries Case 
(op. cit.)}. Of course, the formation of such an 
opinion does not bind the parties and cannot 
operate as a binding declaration of rights. 

(8) Despite the reference by Kitto J. in Aberdare 
Collieries Case (op. cit.) to "the distinction between 
a power of arbitral decision in respect of the future 
and a power of judicial determination of existing 
rights and obligations", the arbitral function 
includes the determination of a dispute relating to 
past transactions, events and conduct. 
Commercial arbitration often involves the 
determination of such a dispute and so does 
industrial arbitration.- 

In the ultimate analysis, the issue for determination 
in the present case is whether the authority was deciding 
a claim for payment of wages made as a matter of legal 
right or a claim for payment of wages made not as a 
matter of legal right but of what was "right and fair". 

If the former, then the decision constituted an 
attempted exercise of judicial power and was not the 
resolution of a dispute as to "an industrial matter". If the 
latter, then the decision resolved a dispute as to such a 
matter. 

What the unions sought was not about the 
applicability to past and future work of the conception 
of attendance money, as in Cessnock Collieries Case 
(op. cit.). Here the dispute notified by the unions 
involved no element of future conduct. Moreover, it 
involved claims for payment of wages, without 
indicating that the claims were made on any bases other 
than that arising from the contracts of employment and 
the awards. This dispute concerned the prosecutor's 
failure to pay wages in accordance with the employee's 
entitlement. 

The claim for payment was not based on matters of 
industrial policy as distinct from matters of legal 
entitlement (see R. v. Spicer; ex pane ABLF100 CLR 277 
at 306). 

As we have said, one cannot apply the priciples 
unquestioningly to the Act, because the question of 
judicial power and arbitral or legislative power is not 
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raised squarely by the separation of the two which is 
contained in the Constitution of the Commonwealth. 
Thus, there is sufficient similarity to seek some 
assistance from cases on similar provisions in the 
Federal legislation and their interpretation by the 
Courts, and Cram's Case (op. cit.) provides a useful set of 
principles. 

As we nonetheless explained above, the scheme of the 
Act separates conciliatory and arbitral powers from 
enforcement and confers them upon persons or bodies 
with functions, which could be described under the Act 
as judicial rather than arbitral. 

In addition, section 46 confers an interpretative 
power which is separately provided for in the Act from 
arbitral and conciliatory functions. It is quite clear from 
the Act that there is intended to be a separate 
enforcement mechanism in the statute and a separate 
interpretation mechanism. In addition, on the statutory 
principles we have mentioned above, these are special 
powers (see Anthony Hordern and Sons Ltd v. 
Amalgamated Clothing and Allied Trades Union of 
Australia (1932) 17 CLR 1). However, the Commission 
under this Act, even where constituted by a single 
Commissioner, may interpret an award. A different 
person or the Commission differently constituted is not 
established to deal with that matter, unlike the Federal 
jurisdiction as it then was. 

If one looks at the Act and the law to which we have 
referred above, including RRIA v. AMWSU 69 WA1G 
991, per Nicholson J., one can extract some principles 
[see also RRIA v. AMWSU 69 WAIG 1873 (Full Bench 
decision)]. 

Section 44 should not, as far as possible, be read down 
in the power which it confers to settle disputes. 

Section 23 confers jurisdiction upon the Commission 
"Subject to this Act" to take cognisance of and enquire 
into industrial matters as defined in section 7 of the Act. 
The words "Subject to this Act" limit and govern the 
exercise of that jurisdiction in accordance with the 
provisions of the Act (see RRIA v. AMWSU 69 WAIG 
1873). 

An industrial matter, as defined, which comes before 
the Commission by virtue of section 44(1) or section 
44( 1) and (7) enables the powers conferred by section 44 
to be used by the Commission. 

However, separate powers are conferred on the 
Commission by section 46 to be used accordingly. 

In addition, no power of enforcement of an award is 
conferred on the Commission however constituted in 
relation to an award, only upon, the Industrial 
Magistrate. 

A matter which involves the determination of 
existing rights under an award and which therefore 
does not involve the application of section 26, because it 
involves the determination of existing prescribed legal 
rights, is not a matter which section 44 empowers in the 
arbitral function, unless it is in the course of addressing 
an industrial matter, but subject to what we say 
hereunder. 

The arbitral function, however, does not involve a 
final determination of matters of right under the 
award. 

A bald interpretative decision is precluded by the 
express existence of the power in section 46. However, in 
our opinion, in the course of a section 44 matter, unless 
the question is a bald interpretative matter, the 
Commission is entitled to interpret an award or any 
other document before it. 

The recourse of interpretation removed from the 
arbitral process is not authorised by section 44. 

A claim for payment based on matters of industrial 
policy as distinct from matters of legal entitlement is 
clearly one which might be dealt with under section 
44. 

A claim which arises clearly out of the contract of 
employment and the award is more likely to be a matter 
for enforcement. Thus, a claim for wages due and 
payable by an employer to an employee is a claim for 
the enforcement of an existing right as is a claim for the 
enforcement of a provision in an award. 

If the claim involves a determination of what is 
payable in accordance with legal principle rather than 
what should be ordered as a matter of equity, good 
conscience and the substantial merits of the case, under 
section 26, then the matter is more likely to be a matter of 
enforcement or interpretation. 

Section 44 should not be read down if the matter 
before it is a dispute as such requiring arbitration 
proceeded by conciliation. Interpretation of documents 
and awards is permissible and indeed necessary in the 
course of that process. 

This claim arose because a number of respondent's 
members employed by the appellant had not received a 
l71/2 per cent loading, it was alleged. The application is 
framed in the form of a claim after the event for the YlVi 
percent loading, in other words, a claim for a liquidated 
amount, the entitlement to which depends on the 
interpretation of or the enforcement of an award, and 
the determination of existing legal rights, perhaps after, 
but removed from an industrial dispute proper. In 
addition, the determination involved was of legal rights 
and in accordance with the award. In other words, it was 
not a matter requiring arbitration as such, but 
interpretation and/or enforcement. It involved a 
binding declaration of right. There was no decision as to 
future conduct involved. 

The claims arose here as they did in Cram's Case (op. 
cit.), purely based on the terms of the award. The claim 
was not based on matters of industrial policy. However, 
all those matters are matters of assistance and guidance 
which assist to answer the main questions, but do not 
provide the answer. Nonetheless, the real question in 
issue were these: 

(1) Was the essential nature of the matter an 
enforcement? 

(2) Was the essential nature of the matter an 
interpretation of the award? 

(3) Was the essential nature of the matter a 
dispute requiring resolution by conciliation and/ 
or arbitration given that section 44 should not be 
read down? 

The questions above in this case were 
answerable: 

(1) Yes. 
(2) Yes. 
(3) No. 

We emphasise that section 44 should not be read 
down and its powers are available unless it is 
unequivocally apparent to the Commission that the 
matter before it'is one which should be dealt with under 
section 46 or section 83 or another special power 
conferring section of the Act. Each case will very much 
depend on its own circumstances. This case, even 
before its referral to the Commission for arbitration, 
was a bald interpretation matter at least as the advocate 
for the respondent acknowledged. In addition, it was 
also properly, as a claim for a liquidated amount 
claimable upon the determination of existing rights 
under an award, a matter for enforcement. 

We would uphold the appeal on the grounds pleaded 
and quash the decision. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2629 69 W.A.I.G 

Order accordingly. 
Appearances'. Mr M.C. Borlase on behalf of the 

appellant, 
Mrs H. Handmer on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Crewe and Sons Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 623 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, PJ. SHARKF.Y ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER J.F. GREGOR. 
16th day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 6th day of June 1989 and having heard Mr 
M.C. Borlase on behalf of the appellant and Mrs H. 
Handmer on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment having been delivered on the 16th day of 
August 1989, wherein the Full Bench unanimously 
upheld the appeal and gave reasons therefor, it is this 
day,the 16th day of August 1989 ordered thatthe appeal 
be upheld and the decision of the Commission at first 
instance be quashed. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union-of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 

Workers. 
No. 1666 of 1988. 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia, 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch, 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch. 

Union of Workers, 
and 

Robe River Iron Associates 
No. 1689 of 1988. 

BEFORE THE FULL BENCH 
THE PRESIDENT, PJ. SHARKEY ESQ 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER S.A. KENNEDY 

7th day of August 1989. 

Two appeals heard together — public interest — 
Industrial Agreement No. 10 of 1979 — appellant 
company retired from agreement — terms and 
conditions of appellant company's employees no 
longer regulated — application by appellant 
unions for an award — A4 of 1987 — section 32 
orders of interim nature issued to regulate terms 
and conditions pending fmalisation of A4 of 1987 
— three per cent superannuation payment without 
offsets awarded — iron ore superannuation 
standard —. union's appeal — leading hand 
allowance — omitted from calculation of ordinary 
time earnings — superannuation contributions 
affected — appellant union's appeal dismissed — 
appellant company's appeal — Commission not 
empowered to vary section 32 orders in A4 of 1987 
— A4 orders typical section 32 orders — variation 
to section 32 orders not expressly prohibited — 
Interpretation Act —jurisdiction under section 23 
— claim for superannuation an industrial matter 
— A4 orders made not a "finding" — section 49(2a) 
does not apply —jurisdiction to compel company 
to execute documents to reflect orders — exercise of 
discretion — superannuation as part of wage fixing 
package — appellant company's appeal 
dismissed. 



Reasons for Decision. 
THE PRESIDENT: This is a unanimous decision of 
the Full Bench. These were two appeals which were 
heard together by consent. The appellant Associates 
appealed pursuant to section 49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act") and with reference to section 49(2a) 
against the decision of the Commission at first instance 
given on 30 November 1988 in matter No. 1275 of 1988 
(pages 20-30 of the appeal book, hereinafter referred to 
as "A.B."). 

The order in the matter is set out at pages 18 and 19 
(A.B.) and reads, formal parts omitted, as follows:— 

1. This Order shall be referred to as the Robe 
River Iron Associates (Provident Fund) Order 
1988. 

2. This Order shall apply to the Applicant 
unions (hereinafter "the Applicants") and to 
Robe River Iron Associates (hereinafter 
"RRIA") in respect of each of its employees 
(hereinafter "employee" or "employees" as the 
case requires) who are members of or who are 
eligible for membership of any one or more of 
the Applicants but only in respect of those 
employees who carry out work for RRIA north 
of the 26th south parallel of latitude. 

3. Payment made by RRIA to the Robe River 
Provident Fund in respect of each employee 
shall be increased by the amount of three per 
cent of the ordinary time weekly earnings of 
each employee. 

4. In this Order the expression "ordinary time 
weekly earnings" means the base rate of wage, 
ail components of service payments, and shift 
allowances. 

5. RRIA shall forthwith agree to and shall 
forthwith execute and/or sign all such deeds, 
documents and other papers as may be 
necessary, desirable or convenient to give 
effect to the provisions of this Order including 
agreeing to and/or executing and/or signing 
such alterations, variations, amendments or 
additions to the Robe River Provident Fund 
Deed as may be required or requested of it by 
Robe River Provident Fund Pty Ltd being the 
trustee of the Robe River Provident Fund. 

6. RRIA shall forthwith agree to and shall 
forthwith do all such further acts, deeds and/ 
or things as may be necessary, desirable or 
convenient to give effect to the provisions of 
this Order including such acts, deeds and/or 
things as may be required or requested of it by 
Robe River Provident Fund Pty Ltd being 
trustee of the Robe River Provident Fund. 

7. This Order shall operate from 1 January 1989 
until the first day of operation of an award 
made out of proceedings in A4 of 1987, or until 
the date on which that matter is dismissed. 

8. That liberty is reserved to all parties to apply to 
the Commission in respect of any matters 
arising out of these orders. 

Robe River Iron Associates' Appeal. 

It was asserted under regulation 29.3 that this was a 
matter of importance in the public interest if the Full 
Bench were to hold that the orders made were a finding, 
on a number of bases:— 

(1) The appeal raises a fundamental issue 
regarding the scope and extent of the jurisdiction 
and the powers of the Commission to issue orders 
pursuant to section 32 of the Act. 

(2) The appeal raises a fundamental issue 
regarding the validity of the findings of the 
Commissioner. 

(3) The appeal raises a fundamental issue as to 
the powers of the Commission to order the 
appellant to do all such things as are necessary to 
vary the terms of the trust deed and rules of the 
Robe River Provident Fund. 

It was asserted, of course, on behalf of the appellant 
that, in fact, the decision of the Commission was not a 
finding as defined in section 7 of the Act. 

Unless otherwise identified, the Act and the sections 
thereof referred to hereinafter is the Industrial 
Relations Act 1979 (as amended). 

The grounds of appeal summarised as follows 
allege:— 

1. The Commission erred in law and exceeded its 
jurisdiction in making the orders which it did 
make (hereinafter referred to as "the orders") 
because:— 

(a) orders made under section 32(2) and (3) 
of the Act on or about 8 January 1988 in 
matter No. A4 of 1987 were binding on 
the parties; 

(b) the terms and conditions of 
employment of the employees of the 
appellant by reference to Industrial 
Agreement No. 10 of 1979 were 
regulated by those orders, pending the 
hearing and determination by 
arbitration of the respondent union's 
claim for a new award binding on the 
appellant in matter No. A4 of 1987; 

(c) the hearing of the award claim was 
continuing as at the date of hearing; 

(d) the orders made pursuant to section 
32(6) of the Act purported to vary or 
amend the section 32 orders; 

(e) the Commission was not empowered to 
vary or amend the section 32 orders in 
the proceedings under appeal. 

2. The Commission erred in law in making the 
orders on the basis that the section 32 orders 
were, by an implied term of those orders, open 
to be varied by the Commission. 

3. The Commission erred in law in making the 
orders on the basis of an implied term of the 
section 32 orders to the effect that to vary the 
orders, without reference to the requirements 
of the Act, was equitable and reasonable. 

4. The orders were not essential for the 
preservation of the integrity of the State Wage 
Case package as asserted by the Commission 
at first instance. 

5. A section 23 order cannot vary a section 32 
order. 

6. The orders were not justifiable because they 
could have no force beyond the date of the 
operation of an award made in A4 of 1987 
proceedings. 

7. The Commission erred in making the orders 
which are not based on or in exchange for 
offsets in favour of the appellant when: 

(a) the Commission had found that there 
was a standard superannuation 
arrangement'amongst the majority of 
iron ore producers in the Pilbara; 

(b) the said arrangement was based on or 
introduced for offsets in favour of the 
employers concerned; and 
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(c) in the circumstances the claims should 
have been dismissed. 

8. The Commission erred in fact and in law in 
making the orders without taking into account 
or proper account relevant material and 
considerations namely:— 

(a) the fact that the appellant had for some 
time contributed to the Robe River 
Provident Fund: 

(b) the fact that the benefits derived from 
the said Fund and its terms are 
favourable to its members. 

9. The Commission erred in law and exceeded'its 
jurisdiction in making the orders which alter, 
amend, vary or change or have the effect of 
altering, amending, varying or changing the 
terms of the Trust Deed and Rules of the Robe 
River Provident Fund. 

10. The Commission erred in law and exceeded its 
jurisdiction in making the orders requiring the 
appellant to agree to and execute documents 
varying or amending the terms of the Trust 
Deed and Rules of the Robe River Provident 
Fund. 

It should be noted that the order itself bears the 
designation "section 32 — increase in superannuation". 
The matter involved, as the reasons for decision reveal, 
a claim for a three per cent superannuation payment by 
Robe River Iron Associates to each of its relevant 
employees by the respondent unions. 

History of the matter and decision at 
first instance. 

These appeals related to (as will be apparent) the A4 
of 1987 arbitration between these parties, the history of 
which and the tributaries of which are described in a 
number of decisions of the Full Bench and the 
Industrial Appeal Court, and most recently, RRIA v. 
AMWSU and Others 69 WAIG 991, an Industrial 
Appeal Court decision per Nicholson J. at page 992, and 
the Full Bench in RRIA v. AMWSU and Others (Appeal 
No. 1687 of 1988) (unreported). We reiterated what was 
recited there by way of the history of A4 of 1987 and 
related matters. 

According to that part of the history of the matter, as 
set out by the Commissioner, in the 1970,s, each of the 
companies (i.e. four iron ore mining companies as 
presently operating in the Pilbara region of Western 
Australia) entered into provident fund arrangements 
with the respondent unions for the benefit of the 
industry's employees and, in particular, those who were 
members of the unions. In 1987, following the State 
Wage Decision, three of these companies, Hamersley 
Iron, Mt. Newman Mining and Goldsworthy Mining 
agreed to increase their contributions by an amount of 
three per cent of their employees ordinary time earnings 
and to make alterations to the respective trust fund 
deeds regarding vesting and portability as required by 
the relevant Wage Fixing Principles. The appellant, 
Rob River Iron Associates did not. The Commissioner 
found that there was a significant difference in 
remuneration between employees of the appellant and 
those of the other iron ore mining companies, 
remuneration meaning ordinary and second tier 
entitlements plus superannuation payments. 

As the Commission found at first instance, the 
feature of the 1987 arrangements between the 
respondent unions and the other companies was that 
the additional contributions made by each company 
were in consideration of certain employment 
conditions (offsets) that were exchanged for the 
purpose of achieving greater efficiency in company 

operations. He also found that there had never been a 
similar agreement between the appellant and the 
respondent unions. It was not asserted otherwise. 
However, now the 1988 State Wage Decision 68 WAIG 
2412 specifies that the three per cent payment may be 
claimed without offsets being required, he found. The 
respondent unions said that there can be no doubt 
about the success of their claim and thus, that an 
additional payment of three per cent of ordinary time 
earnings is virtually an automatic matter. 

In addition, they submitted that the improvements in 
conditions of employment at each iron ore mining 
company are usually achieved by comparison with 
those applying to employees of other companies. That 
was not refuted. 

The appellant's opposition to the claim is based on 
jurisdictional grounds as well as merit, including the 
submission that there was nothing automatic about the 
three per cent superannuation payment, nor can an 
employer be forced to contribute to a particular fund in 
respect of its employees. In addition, the appellant 
asserted that the Australian and State Commissions go 
no further than recognising the desirability of 
employees being covered by a superannuation scheme 
and that it is only in the last resort that they will arbitrate 
claims for superannuation entitlements. They there- 
fore placed a limit on that entitlement at three per cent 
of ordinary time earnings. Then, on the merits the order 
was made. 

The Commission at first instance made a number of 
findings in relation to jurisdiction which was raised 
before it. The Commission at first instance recited some 
of the history of A4 and Industrial Agreement No. 10 of 
1979. We will mention some aspects of the history of A4 
here. The terms and conditions of employment 
applying to the appellant's relevant Pilbara employees 
were those fixed by orders made under section 32 of the 
Act in application No. A4 of 1987, that matter being an 
application for a new award. 

Previously, the terms and conditions of employment 
of the employees of the appellant who were members of 
the respondent unions were prescribed in Industrial 
Agreement No. 10 of 1979. However, the appellant 
retired from the agreement unilaterally, but lawfully, in 
or about December 1987. 

There were thus no employment conditions 
regulating the contracts of service between the 
appellant and its employees, at least of an express 
type. 

In January 1988 an application was made for an 
award to cover the appellant's employees by the 
respondent unions. 

Section 32 orders (the A4 orders) of an "interim" 
nature were made in January-February 1988 which had 
the effect of holding in place the terms and conditions 
prescribed in Industrial Agreement No. 10 of 1979 until 
such time as proceedings in A4 011987 were finalised by 
conciliation or arbitration. We will consider those 
orders in more detail later in these reasons. 

It was, of course, submitted to the Commission at first 
instance by the appellant that the Commission was 
unable to make an order in terms of the claim, the 
reasoning being that to do so would be to vary the A4 
orders by adding to their terms, without doing anything 
to assist the parties to reach an agreement in the terms of 
A4 of 1987. Such assistance was the essential puipose of 
section 32 orders, and thus, the power to inquire into 
and deal with an "industrial matter" pursuant to the 
jurisdiction conferred by section 23 should be read 
down. The respondent unions, however, submitted that 
the power which existed in section 23 should not be read 
down. Thus, the respondent unions submitted that by 
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granting their claims the Commission could make an 
order that sits above the section 32 orders and therefore 
does not vary them. 

In the end, the Commission held that:— 
(1) The variation was permissible. 
(2) In fact there was nothing in section 32 that 

would prevent a variation of a pre-existing section 
32 order. 

(3) A section 32 order could be made for any 
conditions which satisfied the test stipulated in 
section 43(2). 

(4) It was an implied term that the orders were 
open to be varied. This was equitable and 
reasonable in the ordinary course of industrial 
relations. Indeed it was essential for preserving the 
integrity of the State Wage Case package. 

The Commissioner had observed that the variation 
of the A4 orders was objected to by the appellant. 
However, the Commission further observed that the 
claim in this case concerned an element of the State 
Wage Case package, but the order which the 
Commission decided to make was also necessary to 
ensure that the appellant's employees received a three 
percent and $10 wage increases allowed under the State 
Wage Decision. 

Since RRIA v. AMWSU and Others 66 WA1G 1553, 
section 32 orders do not finalise the relationship 
between the parties vis-a-vis each other, and therefore 
section 23 orders can vary those orders provided their 
essential characteristics are not varied, it was 
submitted. 

A section 23 order could be made so that it had no 
force beyond the date of operation of an award made 
outof A4of 1987. 

Since arbitration had commenced in A4 of 1987. this 
did not exclude conciliation on issues relating to wage 
and superannuation increases granted in accordance 
with the State Wage Decision, it was also held. 

The section 32 order granting wage increases at three 
per cent and $10 to the appellant's employees was made 
after the unions gave undertakings they were required 
to give under the 1988 State Wage Decision. This 
envisaged conciliation, notwithstanding that 
arbitration in A4 of 1987 is and was in progress. 

A point was raised in some detail concerning the 
jurisdiction of the Commission to effect the variation of 
terms in a trust deed. 

Proceedings at First Instance. 
We should refer briefly to the original proceedings 

before the Commission at first instance. The 
proceedings at first instance were commenced by an 
application numbered 1775 of 1988 by the respondent 
unions, seeking an order pursuant to section 23 [see 
page 8 (A.B.)]. The application states:— 

The grounds on which the application is made 
are: an increase in the amount paid by the 
respondent to the Robe River Provident Fund Pty 
Ltd in respect of its employees is appropriate and 
warranted. 

The appellant objected to the application in an 
answer which appears at pages 11-14 (A.B.) and which 
appears in full hereunder:— 

Notice of Answer. 
To: The Construction Mining and Energy 

Workers' Union of Australia, Western 
Australian Branch of 102 Beaufort 
Street, Perth; 

and to: The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 
of 82 Beaufort Street, Perth; 

and to: The Electrical Trades Union of Workers 
(Western Australian Branch) of 
82 Beaufort Street. Perth; 

and to: The Australian Workers Union, West 
Australian Branch, Industrial Union of 
Workers of 116 Newcastle Street, Perth: 

and to: The Plumbers and Gasfitters 
Employees Union of Australia, West 
Australian Branch, Industrial Union of 
Workers of 79 Brisbane Street, Perth; 

and to: The Operative Painters and Decorators 
Union of Australia, West Australian 
Branch, Union of Workers of 
82 Beaufort Street, Perth. 

Take notice that Robe River Iron Associates, 
c/- Parker & Parker, Floor 23, 140 St George's 
Terrace, Perth has this day filed in the Commission 
a statement in answer to the claims made by you in 
the above number matter. 

The particulars to the answer are set out in the 
attached schedule. 

Schedule. 
1. The respondent objects to the application 

and the orders sought in their entirety as 
there is no valid ground made out in the 
application upon which the applicants can 
rely to warrant the relief sought. 

2. The respondent further objects to the 
application on the following grounds: 

(a) The contributions made by the 
respondent to the Robe River 
Provident Fund are at such a 
significant level that they should not 
now be increased by the amount of 
1.5 per cent of the ordinary weekly 
time earnings or at all. 

(b) The respondent denies that the 
expression "ordinary weekly time 
earnings" is capable of including the 
payments and allowances specified 
in the application and contends that 
such expression is properly con- 
fined to the base rate of pay. 

(c) The effect of the orders sought would 
be to amend or vary the orders of the 
Commission made pursuant to 
section 32 of the Industrial Relations 
Act in matter number A4 of 1987 to 
assist the parties to reach agreement 
in that matter when the order sought 
cannot be said to assist the parties to 
reach an agreement on terms for the 
resolution of the matter referred to 
the Commission in matter number 
A4 of 1987 and is therefore beyond 
the power of the Commission. 

(d) The respondent has requested 
further and better particulars from 
the applicant and upon receipt of 
further information reserves the 
right to add to or amend the grounds 
of this notice of answer. 

The matter commenced hearing on 26 October 1988. 
The Commission in the 1988 State Wage Case 68 WAIG 
2412 provided that applications under the superannua- 
tion principle should be brought either under section 23 
or section 40, as is the appropriate case. 

Section 23 and Section 32. 
The terms and conditions of employment which 

apply to the employees of the appellant were set in place 
by orders of the Commission made pursuant to section 
32 of the Act in proceedings numbered A4 of 1987 (the 
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A4 orders). Those orders are set out verbatim in RRIA v. 
AMWSU and Others (unreported) Appeal No. 1687 of 
1988 (Full Bench decision) and also see AMWSU and 
Others v. RRIA 68 WAIG 885 and 2216. The order to pay 
moneys into the Robe River Provident Fund for each 
employee creates a new term and condition of 
employment it was submitted. Thus, such an order in 
these proceedings varies, amends, alters or changes the 
A4 orders [see RRIA v. AMWSU (1987)67 WAIG 1723 at 
1726], 

It- is clear that section 40 of the Act can have no 
application and the power of the Commission to 
inquire into and deal with this claim is and was subject 
to the provisions of section 32 and/or section 23, if it 
existed. 

Submissions. 
The following sets out the substance of submissions 

made to us in relation to section 23 and section 32 and 
the exercise of powers. 

(1) Section 32 powers cannot be exercised 
during the arbitration of matters raised in 
application No. A4 of 1987. 

(2) Even if there is power to make interim orders 
during arbitration, then such powers can only be 
exercised pursuant to section 32(2) and (3). 

(3) There is no basis for making any orders 
pursuant to those sections of the Act. 

(4) Application No. A4 of 1987 relates to 
separate proceedings and there is no basis for 
satisfying the criteria of section 32 of the Act in 
relation to those proceedings. 

(5) Section 23 of the Act could not form the basis 
for an order under section 32 varying the A4 orders 
"provided their essential characteristics are not 
varied". 

(6) There was no evidence before the 
Commission to suggest that the orders would 
enable conciliation to assist the parties to reach an 
agreement on terms of the resolution of the 
respondent union's claim. 

(7) There was no evidence that the orders would, 
among other things, achieve any of the purposes or 
objects set forth in section 32 (3)(c)(i), (ii) and (iii) of 
the Act. 

(8) The Commissioner erred in finding that 
there was any basis for implying a term in the A4 
orders permitting variation of the orders. 

(9) Section 26 cannot be construed nor is it 
intended to form the basis for permitting variation 
of section 32 orders in the absence of an expressed 
term in the orders themselves providing for such 
variation being in the absence of an expressed 
power in the Act permitting this. 

(10) This court is a court of record and its orders 
cannot be varied. 

(11) The only variation of the record can occur 
under section 40, section 43 or section 46. Section 27 
cannot assist, since this is procedural. 

(12) Even if a variation could be made, based on 
a term that could be implied into the A4 orders, 
then any variation could only be made pursuant to 
section 32(2) and (3) of the Act. 

(13) There is no basis in law or fact for the 
Commission to say that in the ordinary course of 
industrial relations it is essential for preserving the 
integrity of the State Wage Case package that the 
orders be made, and indeed they were not essential 
for that preservation. 

(14) The superannuation principle does not 
entitle the employees to payment of the three per 
cent superannuation. In any event, the appellant's 

superannuation fund, namely the Robe River 
Provident Fund, provided benefits equal to or 
better than the benefits provided by the fund set up 
by other iron ore producers, and superannuation 
payments are not automatic. 

(15) The Australian Commission has 
recognised that it is within the discretion of an 
employer to resist or refuse agreement for 
implementation of improved benefits (see Vehicle 
Builders Employees Federation of Australia v. 
Holdens Group of Companies, Print G8086). 

(16) Present benefits could be regarded as being 
at a sufficient level such that they should not be 
further adjusted. 

(17) It was submitted that even if the 
Commission had power to make the orders and on 
merit properly found that they ought to be made, 
then the appellant submitted that in the absence of 
any power expressly conferred on the Commission 
the orders are incompetent because they alter, 
amend, vary or change and have the effect of 
altering, amending, varying or changing the terms 
of the trust deed and rules of the Robe River 
Provident Fund and a number of examples of that 
were cited. 

(18) The Commission does not have any power 
under the Act to make orders which alter, amend, 
vary or change or have the effect of altering, 
amending or changing the terms of the trust deed. 
Such instruments are not instruments which come 
into existence pursuant to the terms and provisions 
of the Act [see Re Manufacturing Grocers' 
Employees Case {supra) at page 468]. It was also 
submitted that the Commission does not have 
power to require the appellant to agree to and 
excute documents varying or amending the terms 
of the trust deed and rules of the Robe River 
Provident Fund. 

(19) The principles governing the approach of 
an Appeal Court or tribunal are those set out as 
applyi ng to the review of the exercise of a discretion 
and are contained in RRIA v. AWU (1987) 67 
WAIG 320 (the Acosta Case), amongst others. 

(20) The jurisdiction of the Commission to 
award superannuation flows from the High Court 
decision in Re Manufacturing Grocers' Employees 
Federation of Australia; ex pane Australian 
Chamber of Manufacturers (1986) 65 ALR 461 and 
this is authority for the proposition that a claim for 
the payment of three per cent of ordinary time 
earnings is a claim for a condition of employment 
which presently does not exist and demands for 
payments of superannuation are demands for 
payment as a form of remuneration. 

(21) The 1988 Wage Fixing Principles provide 
that applications under the superannuation 
principles should be brought either "under section 
23 or section 40 as is appropriate to the case", and 
the proceedings under appeal in this application 
were instituted pursuant to section 29(a) of the Act 
seeking orders from the Commission "pursuant to 
section 23". 

(22) It was submitted that section 23 of the Act 
defines the jurisdiction of the Commission and 
there is a distinction between the jurisdiction of the 
Commission and the powers that may be exercised 
within that jurisdiction. Thus, the Commission, 
under section 23, has cognisance of and authority 
to inquire into and deal with any industrial matter 
"subject to the Act". Impliedly, as was said in the 
case of the Honourable Minister for Works and 
Water Resources v. AMWSU 63 WAIG 1389 this 
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means that the extent of the authority of the 
Commission depends upon consideration of the 
provisions of the Act as a whole. 

The respondent unions submitted as follows:— 
(1) The order appealed against was made 

pursuant to the powers contained in section 23 
because the application was so expressed and as 
the Commission at first instance said in the course 
of his reasons. 

(2) Section 23 empowers the Commission to 
"deal with" the dispute and make a variety of orders 
(see RRIA v. AMWSU and Others 66 WAIG 
1553). 

(3) The section 23 order does not vary the section 
32 orders made in A4 of 1987 because:— 

(a) the section 32 orders in A4 of 1987 are 
silent as to the question of superannua- 
tion, nor do they purport to constitute an 
exhaustive code of terms and conditions 
of employment. The section 32 orders are 
at 68 WAIG 885 and 2216; and 

(b) the terms and form of the section 32 
orders are unchanged as a consequence 
of the section 23 order. The section 23 
order and the section 32 order are 
independent of and unaffected by the 
existence of each other. They each vary 
the terms and conditions of employment, 
but they do so independently and they do 
not vary each other (see RRIA v. AMWSU 
and Others 66 WAIG 1553 and RRIA v. 
AMWSU and Others 69 WAIG 991. 

(4) In any event it is irrelevant that the section 23 
order, so called, does have or may have the effect of 
varying the section 32 orders because the definition 
of "vary" in section 7 does not refer to or include 
orders which have the effect of varying other 
orders. There is, in fact, no warrant in the Act for 
reading down the powers contained in section 23, 
such that a variation cannot take place (see RRIA v. 
AMWSU and Others 66 WAIG 1553 and RRI A v. 

AMWSU and Others No. 7 of 1988 (unreported) 
(judgment of the Industrial Appeal Court). 

Mr Schapper submitted in substance that the appeal 
should be dismissed because:—- 

(1) Section 6(c) provides for the orders to be 
made. 

(2) Section 26(1 )(a) provides for the orders to be 
made. 

(3) RRIA v. AMWSU and Others 69 WAIG 991 
is authority for the orders being made within a 
valid exercise of power. 

(4) The conditions necessary for the exercise of 
section 32 were expressly found to be present by the 
Commission. 

(5) In the alternative, section 49(5)(b) and (6) 
should be appropriately applied since the orders at 
first instance are justified as a matter of merit. This 
would be done by making the same order with the 
same operative date pursuant to section 23. 

(6) The Commissioner awarded the three per 
cent superannuation payment without offsets in 
accordance with the State Wage Case. He referred 
to an iron ore industry superannuation standard as 
being one which contains offsets and implied that 
if an award issued in A4 of 1987, superannuation 
payments with offsets may be part of it. That would 
be an error because the standard was established 
on the basis of principles which no longer exist, 
and current principles cannot be subordinated to 
any concept of a standard. 

(7) The orders appealed against, self-evidently 
do not vary the terms of the trust deed. They require 
the appellant to agree to necessary changes to the 
trust deed and the power to make such an order 
arises under section 23 and if relevant section 32. 

(8) As to the union's appeal in this matter which 
referred to the omission of the leading hand 
allowance from the calculation of ordinary time 
earnings, AMIEU v. Action Food Barns and 
Others 68 WAIG 2196, then the Wage Fixing 
Principles are not subject to being read down by 
any "industry standard". 

The A4 Orders. 
We have referred to the A4 orders elsewhere. At the 

time this appeal was heard, the arbitration in respect of 
which these orders were made under section 32 (3)(c) 
and (d) was still proceeding. The text of the orders - 
clearly reveals that they were made on 8 January 1988 by 
Halliwell S.C. and later on 29 February 1988 by Salmon 
C. (see 68 WAIG 885 and 68 WAIG 2216). 

The orders were clearly made in part because "the 
parties have not had sufficient opportunity to discuss 
whether the terms and conditions of employment 
referred to in the recital to the first order should be 
regulated by an award of the Commission or not". The 
recital also referred to the fact that the dispute may be 
resolved by conciliation or arbitration (see 68 WAIG 
2216). 

The Commission, in making the A4 orders, also 
expressed the opinion that the making of the orders 
would prevent the deterioration of industrial relations 
between the appellant, the appellant's employees and 
the respondent unions until conciliation or arbitration 
had resolved the matter. 

The second of the A4 orders was also made for the 
purposes set out in section 32(3)(c). Section 32(3) orders, 
as is clear from the test of section 32(3)(c) and (d), exist 
for the purposes of holding a situation or facilitating 
conciliation or arbitration. 

The text of the A4 orders makes it quite clear, 
expressly and by implication, that in an unprecedented 
situation as the retirement from Industrial Agreement 
No. 10 of 1979, and its effects were described, terms and 
conditions representing the status quo were put in place 
pending arbitration and/or conciliation and - 
discussions. 

Section 32(3)(c) and (d) orders are interim by nature. 
In the normal course of events they would remain in 
place only for a short time until a successful 
conciliation or arbitration occurred and not in the 
normal course of events for well over a year, as is the 
case in this matter. Section 32 and section 44 provides 
major apparatus for dealing with disputes under the 
Act. 

It is fair to say this about the A4 orders:— 
(1) They were and are typical section 32(3) 

orders, having a temporary nature, perhaps 
describable as "interim". 

They do not expressly prohibit variation if 
variation is to occur. Indeed, the Act itself does not 
expressly forbid jurisdiction. 

(3) If the orders are to be given the full scope to 
effect the objects of the Act. they could not prohibit 
variation. 

(4) Their temporary nature reflected in the ' 
purposes for which they were made, of course, 
refute any assertion that they wholly codify the 
terms and conditions of employment of the 
respondent union's members, or provide even 
temporarily a repository of all the terms and 
conditions which might never be varied. This is not 
expressed, nor is it implied. 
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They did not, as Mr Dixon submitted at first 
instance, define the ambit of terms and conditions 
which would apply. 

(5) The A4 orders as submitted were silent on 
questions of superannuation, nor did they purport 
to be an exhaustive code of terms and conditions of 
employment. 

Indeed, as the Commission at first instance held, 
the section 32 (A4) orders were made to hold in 
place the terms and conditions prescribed in 
Industrial Agreement No. 10 of 1979 until such 
time as proceedings in A4 of 1987 were finalised by 
conciliation and arbitration [see page 26 (A.B.)]. 

Observations. 
Section 18 of the Interpretation Act 1984 is of 

assistance in this matter. 
Section 43(1) provides that:— 

An industrial agreement may be varied, 
renewed, or cancelled by a subsequent agreement 
made by and between all the parties thereto ... 

In addition, section 43(2) provides:— 
On the application of any party to an industrial 

agreement the Commission may, by order, vary the 
industrial agreement at any time while the 
agreement is in force ... 

Section 23(1) provides:— 
Subject to this Act, the Commission has 

cognizance of and authority to enquire into and 
deal with any industrial matter except any matter 
provided for in paragraph (a)... 

Section 49(2a) provides:— 
An appeal does not lie under this section from a 

finding unless, in the opinion of the Full Bench, the 
matter is of such importance that, in the public 
interest, an appeal should lie. 

Section 32 provides:— 
(1) Where an industrial matterhas been referred 

to the Commission the Commission shall, unless it 
is satisfied that the resolution of the matter would 
not be assisted by so doing, endeavour to resolve 
the matter by conciliation, 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms 
for the resolution of the matter. 

(3) Without limiting the generality of sub- 
section (2) the Commission may, for the purposes 
of that subsection— 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their 
representatives to confer among them- 
selves at a conference at which the 
Commission is not present; 

(c) give such directions and make such 
orders as will in the opinion of the 
Commission— 

(i) prevent the deterioration of 
industrial relations in respect of 
the matter until conciliation or 
arbitration has resolved the 
matter; 

(ii) enable conciliation or arbitration 
to resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the 
Commission would assist the 
resolution of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act. 

Section 40 provides;— 
(1) Subject to subsections (2), (3) and (4) and to 

sections 29A and 38, the Commission may by order 
at any time vary an award. 

(2) An application to the Commission to vary an 
award may be made by any organisation or 
association named as a party to the award or 
employer bound by the award. 

(3) Where an award or any provision thereof is 
limited as to its duration the Commission— 

(a) may, subject to such conditions as it 
considers fit, reserve to any party to the 
award liberty to apply to vary the award or 
that provision, as the case may be; 

(b) shall not, within the specified term, vary 
the award or that provision, as the case 
may be unless and to the extent that 

(i) it is satisfied that, by reason of 
circumstances which have arisen 
since the time at which the 
specified term was fixed, it would 
be inequitable and unjust not to do 
so; 

(ii) on an application made under 
paragraph (a), it is satisfied that it 
is fair and right so to do; or 

(iii) the parties to the award agree that 
the award or provision should be 
varied; and 

(c) may within the specified term cancel the 
award if the parties to the award agree that 
it be cancelled. 

(4) Section 39 applies, with such modifications 
as are necessary, to and in relation to an order 
made under this section. 

Section 7 defines "finding" as follows:— 
"Finding" means a decision, determination or 

ruling made in the course of proceedings that does 
not finally decide, determine or dispose of the 
matter to which the proceedings relate. 

Section 7 defines "decision" as follows:— 
"Decision" includes award, order, declaration or 

finding. 
Quite clearly, by virtue of section 18 of the 

Interpretation Act 1984, in the interpretation of a 
provision of a written law a construction that would 
promote the purpose or object underlying to the written 
law (whether that purpose or object is expressly stated 
in the written law or not) shall be preferred to a 
construction that would not promote that purpose or 
object. Of particular relevance in this case are the 
objects contained in section 6(a), (b) and (c) of the 
Act. 

Therefore the interpretation of the statutory 
provisions cited before us must be interpreted in that 
way [i.e. they must be construed in such a way as to 
promote the objects of the Act, in particular, section 
6(a), (b) and (c)]. One question which is raised in this 
matter is whether the Commission erred in law and 
exceeded its jurisdiction in making the orders made at 
first instance, set out above, and challenged on appeal 
before us. _ 

Section 23 is the broad jurisdiction conferring 
provision, and section 40 gives power to the 
Commission to vary an award. 

It is noteworthy that, in the transcript at first instance, 
Mr Dixon who then appeared for the appellant. Robe 
River Iron Associates, submitted that the unions were 
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seeking that the matter was being dealt with in 
accordance with section 23 because section 40 could not 
apply. In addition, the Commissioner agreed that 
section 23 did not apply and section 29 should have 
been referred to. Mr Dixon submitted that section 23 
was "the scope of the jurisdiction of the Commission". 
Mr Dixon submitted at first instance that section 32 
orders (see page 52 of the transcript) cannot be exercised 
during arbitration of the matters raised in application 
A4 of 1987. 

The original A4 orders were clearly made under 
section 32 and were clearly made under section 32(3)(c), 
pending the determination of the matter by arbitration, 
an arbitration which is still continuing. Those orders, as 
we have said, put in place as terms and conditions of 
employment the provisions of Industrial Agreement 
No. 10 of 1979, pending the determination of the claim 
for an award number A4. We reiterate our comments as 
to the nature of those orders (supra) under the heading 
"The A4 orders". 

It was submitted by Mr Schapper on behalf of the 
respondent unions that the subject orders were founded 
in section 23, in jurisdiction and in power. The section 
begins "Subject to this Act...". That means that the ex- 
tent of the authority of the Commission depends upon 
consideration of the provisions of the Act as a whole. 

Thus, if one looked at section 23, one would discover 
that section 23 provided not only the jurisdiction to take 
congnisance of industrial matters, but also the power to 
deal with an industrial matter because it uses the words 
"to deal with". However, the words "Subject to" 
contained in section 23 dilute that provision. Thus, 
quite clearly, the authority conferred by section 23 must 
be read as subject to the Act as a whole. Hence, if a 
particular method of dealing with an industrial matter 
is provided by the Act, then it provides a specific power 
(for example section 32 or section 44), and the matter is 
dealt with in accordance with that section. Certainly, on 
the face of it, Brinsden P. attributed a power to make 
orders to return to work to section 23 and that might 
support such an order, but once a certain process is in 
place in accordance with an expressed power then that 
power must be exercised in accordance with the Act (see 
RRIA v. AMWSU and Others 66 WAIG 1553 at 1561). 

"Dealing with" as it appears in section 23(1) means to 
"dispose of the matter", [see AMIEU v. Meat and Allied 
Trades Federation 84 CAR 41, a decision which arose 
out of the then section 31 A(2)(a) of the Conciliation and 
Arbitration Act 1904-55]. However, there is a variety of 
methods of disposing of a matter, including the powers 
which exist in section 32 or section 44, for example. 

Section 23 empowers the Commission to "deal with" 
and thus make a variety of orders. It therefore quite 
unequivocally confers jurisdiction and power. 

However, if there is provision in the Act to deal with a 
matter in a particular way, then that provision must be 
used otherwise the Commission acts beyond power. 

In any event the case of Anthony Hordern and Sons 
Ltd v. Amalgamated Clothing and Allied Trades Union 
of Australia (1932) 47 CLR1 is authority for the 
proposition that if a general power is conferred without 
limitations or qualifications, the general power cannot 
be exercised to do that which is the subject of the special 
power. Section 23 is a general section as so described, 
and section 32 contains a special power as so 
described. 

The reasons for decision, as we have observed, are 
headed by reference to section 23. The order is headed 
"section 32 — increase in superannuation". The notice 
of application [pages 8-9 (A.B.)] claims that an order has 
been applied for pursuant to section 32 and what is 
sought in the application is referred to in schedule 2 to 
the application which is set out supra. 

The orders are orders of a final nature, albeit finite in 
duration. 

Arguments as to jurisdiction were put in similar vein 
before the Commission at first instance. However, the 
Commission does not appear to have addressed them. 
In the end, it held that a section 23 order could vary 
section 32 orders made in A4 of 1987. That is, of course, 
so for the same reason that a section 44(6) order could or 
a section 32(3) or section 32(6) order could. 

Mr Schapper submitted that section 23 was a basis for 
making orders as well as a jurisdiction conferring 
provision. He cited RRIA v. AMWSU and Others 66 
WAIG 1553 at 1561 per Brinsden P. What Brinsden P. 
said at page 1561 was as follows:— 

... the Commission is of the opinion that it be right 
and proper to assist the parties to reach an 
agreement as provided by section 32(2), it may give 
any direction or make any order or declaration 
which it is otherwise authorised to give or make 
under the Act: section 32(3)(d). Section 23 provides 
that the Commission has cognizance of and 
authority to inquire into and deal with any 
industrial matter (with certain immaterial 
exclusions). It thus has power pursuant to section 
23 and also, it would seem, pursuant to section 
32(3)(c)(i) to make an order of the nature of a re- 
employment order. 

That and the following dicta of His Honour are clear 
indications that His Honour was discussing the 
separate powers existing under section 23 and section 
32. In particular at page 1561 he added these 
observations:— 

If the conditions are satisfied, should the general 
powers given by this subsection be limited or read 
down so as not to authorise the making of an order 
which has the effect of varying or amending an 
industrial agreement or award upon an interim 
basis? Taking into account the framework of the 
Act I see nojustification for so reading it down. The 
Act places initial emphasis on conciliation rather 
than arbitration. An order made pursuant to 
section 32 is not made as a final order in the sense 
that it finally adjusts the parties' rights vis-a-vis 
each other but is made to assist them to reach an 
agreement in the process of conciliation. It is not 
relevantly an order amending an industrial 
agreement or award. Looked at this way, there 
seems to me no justification for limiting the 
construction of section 32(2) and (3) and especially 
(3)(d) so as to deny an interim order which may 
contain terms inconsistent with an award or 
industrial agreement. Thus the provisions of 
section 40 (which gave the Commission power to 
vary an award on application) have no application 
but in any event that section must be read along 
with provisions of section 26(2). Also the order 
properly looked at does not have any retrospective 
effect and the provisions of sections 39(3) and 40(4) 
have no application. 

His Honour did not (as we understand what he said 
there) hold that a section 23 order could be made in lieu 
of a section 32 order where the latter section was 
applicable because of a section 29(a) referral. 

Thus, what is said there is quite clear. The order there 
was for re-employment of the appellant's entire work- 
force. 

In addition, the temporary nature of a section 32(3 Xc) 
and (d) order (the A4 orders or similar) is recognised by 
that sort of order being exempted from the requirement 
(under section 35) that there be a speaking to the 
minutes in relation to it. Put another way, the legislature 
recognises that a section 32(3)(c) and (d) order, without 
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the permanent binding effect of a final order, does not 
require the finality and the safeguard of speaking to the 
minutes. 

In addition, what occurred in this matter is that it was 
referred to the Commission by an application by the 
respondent unions, being the sort of persons prescribed 
in section 29(a)(ii). It could, in those circumstances, 
only be referred under section 29. It was not suggested in 
any way that it was a section 44(7) application, nor was it 
expressed or contemplated to be. Once it was referred 
under section 29(1) the Commission was required to 
deal with the matter by conciliation and arbitration. 

Where a special power subject to certain limitations 
or qualifications is expressed, as it is in section 32 or 
section 44, with a prescribed limited mode of exercise in 
each section, then any general power existing under 
section 23 cannot be exercised to do what is the subject 
lof the section 32 power. The section 32 power is 
exercised after an industrial matter (which as defined in 
section 7 was the nature of the matter before the 
Commission at first instance in this case), is referred by 
one of the parties mentioned in section 29(a)(ii) (i.e. an 
organisation in which persons to whom the industrial 
matter relates are eligible to be enrolled as members of 
an association that represents such an organisation). 
That was certainly accepted as the case here. 

Section 32(1) provides that "Where an industrial 
matter has been referred to the Commission the 
Commission shall, unless it is satisfied that the 
resolution of the matter would not be assisted by so 
doing.endeavourto resolve the matterby conciliation". 
It is a mandatory requirement so to do (see section 56 of 
the Interpretation Act 1984). 

We are not of opinion that section 48 or section 50 of 
the Interpretation Act assists the view that section 23 
gives power to the Commission where a matter is 
properly referred under section 29 and section 32 
applies. 

Quite clearly, jurisdiction in the case of the matter 
existed by virtue of section 23. 

Section 3 of the Interpretation Act 1984 of course 
applies its section 50 and its section 56 provisions to the 
Act. 

Section 50 of the Interpretation Act recites what is 
relevant in this case to the ability to exercise the power 

: which is for these purposes contained in section 32. We 
do not think that section 48 of the Interpretation Act 
takes the matter any further than what we have 
discussed above. 

One question is whether the Commission acted 
within power if it purported to make the orders it made, 
by virtue of section 32(2) or (3). By virtue of section 32(2). 
in endeavouring to resolve an industrial matter by 
conciliation, the Commission is required to do all such 
things as appear to it to be right and proper to assist the 
parties to reach an agreement on terms for the 
resolution of the matter. It was submitted to us by Mr 
Schapper that that is what occurred. 

In this case, as Mr Longo submitted in the course of 
his address, that what occurred here was there was a 
conciliation process followed by arbitration. What 
occurred was clearly, therefore, a section 32 process (i.e. 
a conciliation and an arbitration process, or, 
alternatively an arbitration process following an 
inability to conciliate by virtue of a conclusion that it 
would not assist the resolution of the matter). 

At the end of the conference, by way of arbitration, the 
orders challenged were made to determine the matter 
and were not expressed to be made pursuant to section 
32(2) or (3). They could not, in any event, because they 
were made following an arbitration hearing, it would 
appear. 

The effect of what occurred was clearly that the 
Commission set out to arbitrate the matter under 
section 32 and did so arbitrate. 

It is clear, therefore, that the order was made under 
section 32(6). and was capable of being made under 
section 32(6). 

In that respect, the situation is very different from that 
I which arose in RRIA v. AMSWU and Others 
(unreported) Appeal No. 1687 of 1988 (Full Bench 
decision) where the orders were expressed as intended 
to further the purposes prescribed in section 44(6)(ba) 
or at least (bb). They could not be made under section 44 
here, because the matter came before the Commission 
by virtue of a referral which put the matter within the 
framework of section 29 and section 32. As the Full 
Bench said in RRIA v. AMWSU and Others 69 WAIG 
1873, section 32 and section 44 provide separate powers 
and separate procedures. 

The orders which it made were for a fixed term, but 
they nonetheless purported to dispose of the matter 
before the Commission on a final basis. 

There is no impediment to such orders being made so 
long as they are orders which determine the matter 
before the Commission. We do not think that section 
32(7) affects that proposition. 

A number of other questions are raised which we now 
turn to. 

It was asserted that the terms and conditions of 
employment which apply to the employees of the 
appellant Associates are presently governed by orders 
of the Commission made under section 32 of the Act in 
proceedings A4 of 1987 (the A4 orders) and cannot be 
varied. Those orders appear at 68 WAIG 885 and 68 
WAIG 2216 and are referred to in RRIA v. AMWSU and 
Others 69 WAIG 1873. 

Firstly, in relation to the submissions in this matter, 
let us observe this. As described above, the orders do not 
vary the terms and conditions of employment as such. 
They sit upon those terms and conditions of 
employment as we held in relation to section 44 orders. 
In addition, even if they did so vary the terms and 
conditions of employment, then there is nothing in the 
A4 orders which prohibits this occurring expressly or 
impliedly. In addition, the A4 orders did not and could 
not, being temporary orders, purport to constitute an 
exhaustive, exclusive and/or indefinite codification of 
terms and conditions of employment. The recitals to 
them make that clear. It is very unusual that the A4 
orders have had to remain in place so long and that they 
have attracted the sort of attention they now attract. 
Much was made in submissions of the fact that there 
was no expressed authority in the statute to vary section 
32 orders. By the same token, there is no prohibition 
upon the same occurring, which is, of course, quite con- 
sistent with the nature and purposes of the interim or 
final orders which can be made under section 32(3)(c) 
and (d) or section 32(6). We also hold that there is no 
prohibition upon making orders varying section 
32(3)(c) or (d) orders in the statute. 

In addition, another reason why such variation, ifitis 
a variation, should occur is because section 32 should 
not be read down. 

Even if the orders made in this matter were not a 
variation, the same arguments apply (i.e. the Industrial 

, Appeal Courth so held in RRIA v. AMWSU and Others 
69 WAIG 991 per Nicholson J. at page 999 in relation to 
section 44). In our opinion, those two sections possess 
more substantive similarities than differences, and the 
same opinions and the same reasoning as expressed in 
that case apply to section 32, as does the same conclu- 
sions. In addition, a variation of an award was approved 
when contained in orders made under section 32(3) in 
RRIA v. AMWSU and Others 66 WAIG 1553. That 
decision also fortifies these views. 
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However, the orders made in this matter, as final 
orders, were not part of the A4 arbitration as such. We 
say that because the matter was clearly an industrial 
matter as defined. In other words, it was the industrial 
equivalent of a "matter" in the civil law sense, namely a 
single justiciable controversy (see Gregory v. Philip 
Morris 80 ALR 455 per Wilcox and Ryan J.J. at page 
480). Put another way, the existence of the claim for 
superannuation contribution increases was an 
"industrial matter" in its own right capable of founding 
jurisdiction under section 23. 

Once this matter arose, the Commission had 
cognisance of it because jurisdiction was conferred on it 
by section 23. It then had sepcific power to deal with it by 
virtue of section 29 with the referral of the matter by a 
prescribed party, and it was authorised to exercise the 
specific powers under section 32. Thus, the 
Commission was empowered and indeed enjoined by 
the use of the word "shall" in section 32(1) to conciliate 
the matter. It had no option but to proceed under 
section 32(1) either to conciliation or directly under 
section 32(6) to arbitration if under section 32(1) 
conciliation was not appropriate. 

In other words, the Commission, once a referral 
under section 29 is made, fails in its duty, unless it acts in 
accordance with section 32(1), subject to any other 
powers it may exercise under the Act. 

This was a separate matter of its own which the 
Commissioner was required to deal with pursuant to 
section 32 and in accordance with section 27 [including 
section 27(l)(a)(iv) or (!) in particular, inter alia}. That is 
not to say that for good reason the Commission might 
not exercise its powers under section 44(1), having 
exercised other powers under section 27(l)(a)(iv) in 
relation to the section 32 proceedings before it used 
section 44(1), in a matter such as this if there were re- 
calcitrance on the part of the parties or problems arose 
and the parties did not continue with the section 32 
procedure, for example. 

However, it would render section 32 nugatory to hold 
that a matter referred by the parties under the main 
conciliation power in the statute, a section directly and 
expressly related to the object expressed in section 6(b), 
could not be conciliated or arbitrated because there 
were other orders in place which did not even refer to or 
cover the precise subject matter of a matter referred 
under section 29. That is the case here. 

We are aware that demands for superannuation are 
demands for payment, and thus what was granted was a 
form of remuneration [see Re Manufacturing Grocers' 
Employees Case (op. cii)}. In addition, the claim for 
payment of a superannuation contribution, based on 
three per cent of ordinary time earnings, is a condition 
of employment which does not currently exist. 
However, this is not a variation of the A4 orders, but a 
new order in a new industrial matter. There can be no 
doubt that the question of superannuation 
contributions is an "industrial matter" in its own right, 
as defined by section 7. Even if we are wrong in that, the 
order is still within power for reasons set out in detail 
here. 

We agree that section 26 cannot give power to make 
the orders. The variations which were made, if it were a 
variation, was made after a section 32(6) hearing in a 
different industrial matter from the A4 matter. 

Thus, the orders made were precisely within power 
under section 32 as being made in a separate "industrial 
matter" as contained in section 29. They purported to be 
final orders made after arbitration. They were not, on 
the face of it, section 32(3)(c) or (d) orders. It was a 
misnomer to refer to them as being made upon an 
application under section 23, and if they were at first 
blush outside power. 

That is not to say that section 23 does not confer 
power to deal with a matter as well as give jurisdiction. 
However, it does not do so where there is a specific 
conferral of power which is limited as is the case with 
section 32, as we have said supra. 

It is not clear that the orders made were section 
32(3)(c) or (d) orders, because they were not expressed to 
be made for those purposes and they clearly were made 
after arbitration, notwithstanding that they were for a 
short period. It was not at any time submitted before us 
that the arbitration did not occur properly after section 
32(1) matters or section 32(6) matters were considered. 
Thus, there was no complaint that the power was not 
properly exercised in that respect. 

Alternatively, power to deal with the matter existed 
under section 32(3)(c) or (d) it was argued at first 
instance. Thus, it was implicit in what the Commission 
said and the finite term of duration of the orders that 
these were section 32(3)(c) or (d) orders. However, they 
appear to have been made after an arbitration 
hearing. 

If we are wrong in that, and the orders were section 
32(3)(c) or (d) orders [and see the penultimate 
paragraph at page 29 (A.B.) and the first three lines of 
the last paragraph], then the orders were within power 
as part of the A4 proceedings. 

However, we would observe that section 32(3)(c) or 
i (d) orders may only be made "in endeavouring to 
resolve an industrial matter by conciliation", and to 
assist the parties to reach agreement. 

Thus, if this matter were to be seen as a segment of the 
"industrial matter" out of which the A4 orders were 
made, then the orders made at first instance could have 
been made, notwithstanding that A4 was being 
arbitrated, because this segment (i.e. the superannua- 
tion segment of the terms and conditions of employ- 
ment) of it had not yet been conciliated, and thus was an 
attempt so to do. Thus, the orders made in this matter on 
that reasoning would be section 32(3 )(c) or (d) orders 
connected to the A4 application made to enable 
arbitration (i.e. the A4 arbitration) to continue. 
However, we do not see any convincing evidence of that 
occurring in this matter. 

Alternatively, we would say that section 32 read 
against section 6 would provide both power and 
jurisdiction to deal with this matter even if there were 
not power under section 32. 

Again, section 23 gives jurisdiction and power, and 
subject to particularly prescribed powers, as we have 
said, the powers under section 23 are limited only by the 
statute and its objects. 

Thus, one could not argue for similar reasons set out 
above, that section 23 should not be read down and the 
existing interim A4 orders would not deprive the 
Commission of jurisdiction or of power. 

That is the major vice in the arguments advanced. To 
say that one cannot exercise power because of the A4 
orders, means, in fact that either there is no jurisdiction 
or that jurisdiction exists under section 23 in an 
industrial matter, but there is no power to dispose of 
it. 

Put shortly, the orders were not beyond power. That is 
also so, notwithstanding that the Commission is a 
Court of Record because the nature of the orders which 
can be made are prescribed by the statute. These were 
made under a power which should not be read down in 
the manner submitted. 

Having said that, it is clear that the making of the 
orders were not made without reference to the 
requirements of the Act, that the Commission did not 
exceed its jurisdiction, and that the making of the orders 
was neither inequitable nor unreasonable (at least in 
that context). 



In addition, the Commission did not err in making 
the orders on the basis that they would have no force 
beyond the date of operation of an award issued in A4 of 
1987. 

The Commission is entitled to make an order to 
determine a matter under section 32, and whilst it might 
be unusual to fix terms and conditions on a temporary 
basis after arbitration, this is an unusual matter, and no 
cogent argument on the merits was warranted to 
persuade us that the feature of the order was a flow 
which we ought to correct. We should add that it matters 
not that the Commissioner expressed his order as being 
permitted by an implied term in the A4 orders. It was 
perhaps a way of expressing what the statute permits 
and authorises, and what we have said above, namely 
that neither the A4 orders nor the statute expressly or 
impliedly prohibits the Commission doing what was 
done in the context of jurisdiction and power. 

The use of misnomers does not alter the substantial 
powers which were used under section 32 and properly 
used. By the same token, the nature of the application 
and the orders were not altered by a misnomer which 
was a mere error inform and correctably under section 
27(1 )(m). 

We should also add that no award or industrial 
agreement is here in existence. Thus, section 40, for 
example, was not a channel open to the respondent 
unions. Section 43(2) does not apply either. 

We should add that we do not think that the 1988 
Wage Fixing Principles which prescribe that 
applications under the superannuation principle 
should be brought under section 23 or section 40 are 
mandatory in that respect. They could not prescribe or 
direct the Commission's use of its discretion or power 
under the statute by a procedural recommendation 
which is not a prescription (see 68 WAIG 2412). The 
wording was not so expressed in any event. 

Section 49(2a). 
For the reasons set out above, the order or orders 

which was/were made and which thus consituted a 
decision as defined, were not a finding as defined 
because they were not orders made for a temporary 
purpose such as is prescribed under section 32 nor 
made "in the course of proceedings" such as a section 
44(b), (ba) or (bb) order, or section 32(c) or (d) order 
would be. That sort of order comes within the definition 
of "finding" in section 7 of the Act, because it is a 
decision, determination, or ruling made "in the course 
of proceedings" that does not finally decide, determine 
or dispose of the matter to which the proceedings relate. 
Section 32(3)(c) or (d) orders, on section 44(6)(ba) or 
(bb) orders by their very nature are made only to 
facilitate conciliation or to preserve the status quo for 
conciliation or arbitration. Thus we find that this order 
which was directed to finally decide or determine the 
matter to which the proceedings related, namely the 
application before the Commission, was not a finding 
as defined and section 49(2a) does not apply. 

The "matter" to which the proceedings relate is of 
course the justiciable controversy before the tribunal 
[see Gregory v. Philip Morris {op. cit.)\. Translated into 
the idiom of the Act, justiciable matter is any matter 
before the Commission which it is required to 
conciliate, arbitrate or otherwise determine. 
Alternatively the matter is, within the meaning of 
section 49(2a) as explained in RRIA v. AMWSU and 
Others (unreported) Appeal No. 1687 of 1988, one 
which is of such importance in the public interest that 
an appeal should lie. 

In fact, applying the principles which we set out in 
that case, the matter is one which is of importance as an 
industrial question. The question of the definition 
"industrial matter" is raised in a manner in which it has 

not been raised before, and its ramifications take it 
outside the ambit of the interests of this party or this 
industry, having regard to the questions involving the 
orders made here in the context of superannuation and 
the superannuation fund [see paragraph l(i) to (iii) of 
the Regulation 29.3 Statement], There is power in the 
Full Bench to hear this appeal and dispose of it in 
accordance with section 49. We should add that were 
these section 32(3)(c) or (d) orders, they would patently 
fit within the definition of a "finding" in section 7. 
However, for the reasons we have expressed, the matter 
is of such importance in the public interest that an 
appeal should lie, in any event. 

Industrial Matter — the Superannuation Fund 
— the Orders to Vary. 

It was submitted that the Commission erred in law 
and exceeded its jurisdiction in making orders which 
altered, amended, varied or changed, or had the effect of 
altering, amending, varying or changing the terms of 
the trust deed and rules of the Robe River Provident 
Fund, and further that it erred in law and exceeded its 
jurisdiction in making the orders requiring the 
appellant to agree to and execute documents varying or 
amending the terms of the trust deed and rules of the 
Robe River Provident Fund. 

Those orders, it was submitted, are incompetent 
because they were made in the absence of an express 
authority in the Commission to make them. 

It was submitted, in particular, that the terms of the 
trust deed are affected by the orders because:— 

(1) The ability of the trustee of the fund. Robe 
River Provident Fund Pty Ltd, which is made up of 
an equal number of employee/employer repre- 
sentatives plus an independent chairman to act 
independently is affected. 

(2) The right of an individual not to be a 
member of the provident fund is, by reason of the 
application of the orders taken away and we were 
referred to the definition of member in clauses 1(4) 
and 7(4) and rules 1, 2 and 4. 

(3) The right in Clause 10 of the appellant to 
spend, reduce or terminate payment to the fund is 
correct and this is part of the fundamental basis 
upon which the appellant entered into the deed 
initially. 

(4) Rule 3(1 )(b) requires amendment to provide 
for the contributions contemplated by the orders. 

(5) Rule 3(3) of the rules which requires 
suspension of a payment into the fund whilst a 
member is on maternity leave would be over- 
ridden. 

(6) Clause 7 and rule 3(4) of the rules providing 
for reduction in contributions following adverse 
tax effects would be overridden. 

(7) The orders compete with the preservation of 
tax benefits. They also compete with and are 
inconsistent with the terms of the deed and with the 
position of the trustee generally. 

(8) The Commission does not have any power 
under the Act to make orders which alter, amend, 
vary or change, or have the effect of altering, 
amending, varying or changing the terms of the 
trust deed. 

Such instruments are not instruments which come 
into existence pursuant to the provisions of the Act [see 
Re Manufacturing Grocers' Employees Case {op. c/r.)] 
where the Full Court of the High Court observed:— 

What is important for the purposes of this case is 
that the claims made are, as we have said, no more 
than demands for the payment during the currency 
of an award of employer contributions to 
superannuation schemes which will take an 
approved form. It is because the claims are in this 
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limited form that it is, in our view, impossible to 
sustain the argument that they are not made with 
respect to industrial matters, whatever may have 
been the position had the claims been made in a 
more elaborate form. 

At page 468 it was said:— 
The way in which the claims are put does not 

reveal that the Commission is to have any direct 
function in the supervision or control of the super- 
annuation schemes to which contributions are to 
be made, but the contemplation of such a 
possibility at least raises some of the questions 
considered in Hamilton Knight, although answers 
could be provided in the light of specific 
circumstances. 

It was submitted that the Commission does not have 
the power to require the appellant to agree to and 
execute documents varying or amending the terms of 
the trust deed and the rules of the provident fund. At 
page 470 of the Manufacturing Grocers' Employees 
Case {op. cit.) it was said:— 

Because the payments are to a superannuation 
fund, they form, to use the words of Menzies J., an 
incident of the employment. Nor can it be said that 
the payments contemplated by the claims in the 
present case will be made by the employer as agent 
for the employee. There is no reason why those 
payments should be seen in any other way than as 
contributions by an employer to a fund for the 
benefit of an employee. No doubt the payments 
represent money earned in an industrial relation- 
ship, but they do not represent money to which an 
employee is himself presently entitled. They must 
be regarded as having been made to the fund by an 
employer in his capacity as employer and not as an 
agent acting on behalf of an employee. 

It was further said:— 
Under the claims made, the entitlement of 

employees to the benefit of the payments made by 
employers to a superannuation fund will not arise 
from any right conferred by an award, but under 
the terms of the relevant trust deed. The only 
obligation to be imposed upon employers by an 
award will be an obligation to make payments by 
way of contribution to a fund during the currency 
of the award, the operation of which will not be 
required to extend beyond the time allowed by the 
Act. There is, in this respect, no parallel to be drawn 
between the claims in this case and that made in 
Hamilton Knight and no assistance is to be drawn 
from any of the observations made in that case. 

It was submitted by Mr Schapper that, by virtue of the 
Interpretation Act 1984, section 50(1), where the 
Commission has made a decision in relation to certain 
mechanical things, then where the tribunal has power 
to make a decision in relation to contributions to super- 
annuation as it has done because superannuation in 
this context is within the definition of an industrial 
matter, then it also has the powers which are of an 
incidental nature necessary to allow the tribunals juris- 
diction and powers to be fully exercised so that its 
decisions may be given effect. Indeed, as a matter of 
common law it has been held that if a power is conferred 
upon a body by an Act, then there is implied as a con- 
comitant of that power, the power to perform it. Section 
3 of the Interpretation Act contains nothing which read 
with the provisions of this Act prevents the former Acts 
application to its provisions. 

Thus, if the question of superannuation as raised in 
this appeal and at first instance comes within the 
definition of "industrial matter" in section 7 of the Act, 
as it indubitably does, then the orders made were within 
power as being indubitable to and necessary for the 
implementation of the major part of the orders. 

It was submitted that for that reason the power to 
make the orders was contained in section 23, as 
supported by section 50 of the Interpretation Act. The 
same comments which we make hereunder apply to 
section 32. In our opinion, a court exercising 
jurisdiction conferred by statute has powers expressly 
or by implication conferred by the legislation which 
governs it. This is a matter of statutory construction. We 
are of opinion also that it has, in addition, such powers 
as are incidental and necessary to the exercise of the 
jurisdiction or powers so conferred [see Parsons and 
Others v. Martin and Others 58 ALR 395 at 401 (F.C.) 
and see per Kennedy J. in RRIA v. ADSTE 68 WA1G 11 
at 17-18 (Pepler's Case)]. 

Thus, power exists to compel an employer to sign a 
document, the purpose of which is to ensure that the 
decision of the Commission in relation to the three per 
cent contribution is carried through. 

A problem similar to this arose in South Australia 
and involved the question of whether both the South 
Australian Commission and a Conciliation Committee 
had jurisdiction and power to order that employers 
bound by an award pay superannuation contributions 
to a nominated Occupational Superannuation Fund on 
behalf of their employees, having regard to the 
definition of "industrial matter" in the South 
Australian Act. The Full Industrial Court decided the 
matter in Shop Assistants (Country) Award and Shop 
Conciliation Committee Award (Referral of Question 
of Law Case)(unreported) (130 of 1989 — 13 April 
1989). 

Put shortly, it was held that the payment of super- 
annuation contributions to a nominated fund falls 
within the definition of "industrial matter" in the South 
Australian Act, because the payment was directly 
associated with the relationship of employer and 
employee in those capacities, because the employers 
and employees had disputed over the matter and it 
affected their relationship, and because the payments 
are made for reward and the employees have a genuine 
interest in the final destination of the contributions. 

The Full Court addressed itself to the definition of 
"industrial matter" which has a primary definition 
paragraph and then extends itself to other particular 
aspects, such as the definition of "industrial matter" in 
section 7 of the Act (WA) does. 

There is some similarity of expression, and we recite 
the more general part of the definition here:— 

"industrial matter" means any matter, situation or 
thing or any industrial dispute affecting or relating 
to work done or to be done or the privileges, rights 
or duties of employers or employees in any 
industry and, without limiting the generality of the 
foregoing, includes any matter, situation or thing 
affecting or relating to— 

(a) the wages, allowances or remuneration of 
any persons employed or to be employed 
in any industry .. . 

(k) all questions of what is fair and right in 
relation to any industrial matter having 
regard to the interests of the persons 
immediately concerned and of society as 
a whole. 

That is couched in wider terms than the repealed 
Conciliation and Arbitration Act definition of 
"industrial matter" which is in turn cast in narrower 
terms than the definition in this State's Act. 

The definition of "industrial matter" in this State is 
contained in section 7 of the Act and reads as 
follows:— 

"industrial matter", other than in relation to a 
person who is a teacher as defined in section 73A 



69 W.A.I.G. 

and is employed under the Education Act 1928, 
means, subject to subsection (2). any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any 
industry or of any employer or employee therein 
and, without limiting the generality of that 
meaning, includes any matter relating to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices 
to be paid in respect of their employ- 
ment; etc, 

(b) to (i).., 
In considering the extent of the definition of 

"industrial matter" it is clear, as has been held in South 
Australia, that the various types of specific subject 
matters in subparagraphs (a) to (i) of the definition 
inclusive are an extension of the main definition of 
"industrial matter". 

In addition, the definition should not be read down 
(see Reg. v. Industrial Commission of South Australia 
26 SASR 535 at 537) where King C J. said;— 

The Act is not concerned with matters which are 
unrelated to the relationship of employer and 
employee, but the fact that a matter affects other 
relationships does not necessarily mean that it is 
not also concerned with the relationship of 
employer and employee. 

This Commission is a tribunal to which employers 
and employees can resort to have a decision upon all 
issues which can legitimately be regarded as industrial 
issues decided. Thus, it would be inconsistent with the 
policy of the Act and the objects of the Act to place a 
restrictive interpretation upon the naturally wide 
meaning of the words "affecting or relating to" in the 
definition of "industrial matter". We would say that a 
wide interpretaion should be placed upon the 
definition of "industrial matter". 

Stanley P. at pages 11-12 [in the South Australian 
Shop Assistants Award Case (op. cit.)) considered the 
question in that matter and after adverting to Re Cram; 
ex pane NSW Colliery Proprietors' Association Ltd 163 
CLR 117 and R. v. Judges of The Commonwealth 
Industrial Court; ex pane Cocks (1968) 121 CLR 313 and 
Manufacturing Grocers' Employees Case (op. cit.), 
noted three matters:— 

(1) The employees have a vital interest and 
concern in knowing the final destination of the 
contributions of superannuation because it is the 
employee who will finally benefit from such 
payments by the employer. 

(2) The total amount which the employees may 
ultimately receive from the fund will probably 
depend upon the manner in which it is managed, 
and as the employees can have no direct say in the 
investment of the funds paid to the trustees, they 
will have a legitimate interest and concern in 
seeing that the contributions are paid into a fund 
from which they hope to derive the greatest 
benefit. 

(3) The payments are made in lieu of salary 
increases for the benefit of employees. 

(Our underlining). 
(4) Once an industrial matter such as this comes 

into existence, then any consequential issue as to 
what is fair and right to be done between the 
employer and employees constitutes an industrial 
matter. 

(5) Applying the Manufacturing Grocers' 
Employees Case (op. cit.) as authority, the payment 
to a superannuation fund constitutes an incident of 
employment, then a, directive to pay such 
contributions to a specified fund equally 
constitutes an incident thereof. 

(6) The payment of superannuation by an 
employer to an employee is an industrial matter 
and thus the payment of contributions to a 
designated fund "relates to" that broader 
question. 

We have considered the decision in the South 
Australian Shop Assistants Award Case in some detail, 
because the decision which was unanimous takes 
"industrial matter" further than it was taken in 
Manufacturing Grocers' Employees Case (op. cit.) and 
because the words "affecting or relating to" used in the 
South Australian definition and are wider than the 
Federal definition (as it then was) as a result (see per 
Bray C.J. in R. v. Industrial Commission of South 
Australia; ex pane Petersville Ltd (1978) 18 SASR 356 at 
361 and per Kelly J. at page 364), and see also the 
existence of an industrial matter because of a dispute in 
Re Cram (op. cit ). 

We adopt that reasoning in relation to the definition 
of "industrial matter" in this Act and say that the same 
order could be made here. However, that is not a matter 
for decision in these appeals. The reasoning is very 
much germane to the issues concerned in these appeals, 
particularly since this appeal also is a matter which goes 
beyond the mere payments of superannuation 
contributions by an employer. 

The payment in this matter is inherently associated 
with the relationship of employer and employee, and 
not with some other type of relationship [see Reg. v. 
Portus: ex pane ANZ Banking Group Ltd (1972) 127 
CLR 353). 

The arguments in this matter deal with allegations of 
the exercise of power outside the jurisdiction conferred, 
by making orders ultra vires. 

At pages 275-301 (A.B.), the Robe River Provident 
Fund Trust Deed is reproduced as are the rules for its 
management. The deed is in the name of a trustee, 
"Robe River Provident Fund Pty Ltd". It is noteworthy, 
inter alia, that the provisions of the deed and the rules 
may be amended, altered, modified or added to by the 
Joint Venture and the Trustee by Deed, inter alia, if 
during the life of the Fund any law of the Common- 
wealth or any State or Country of the Commonwealth 
requires the Joint Venture or Members (or any of them) 
to pay (either directly or indirectly) any contributions or 
premiums under scheme for the provision of super- 
annuation, returning allowances, pensions or any other 
benefits similar to the benefits provided under the deed 
and the rules then at the request oftheJoint Venture and 
the Trustee to take into account the contributions or 
premiums and benefits under that scheme. 

It is provided that no amendment shall prejudicially 
affect rights or reduce benefits. 

The Joint Venture is required to contribute by rule 
3(1) of the Provident Fund Rules as follows:— 

Subject to subrules (2) (4) and (5) each Member 
shall contribute to the Fund five per cent of the 
average base weekly wage per week. 

What that indicates is that the appellant joint 
ventures have powers to amend for various reasons. 

The orders fundamentally complained of are those 
numbered, 5, 6 and 7. 

Our thinking is influenced by what was said in Re 
Cram (op. cit.) where the Full Court was referred to 
Clancy v. Butchers' Shop Employees Union (1904) 1 
CLR 181 at 207, where the High Court said at page 
135:— 

That statement probably echoes in some 
respects what was received doctrine at an earlier 
time — that it was the prerogative of management 
to decide how a business enterprise should operate 
and whom it should employ, without the work- 
force having any stake in the making of such 
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decisions. In that climate of opinion, disputes 
about the making of such decisions, despite their 
impact on working conditions and work to be 
done, might not necessarily be regarded as 
industrial matters susceptible of resolution by 
industrial arbitration. Over the years that climate 
of opinion has changed quite radically, perhaps 
partly as a result of the extended definition of 
"industrial matters" in section 4 of the Conciliation 
and Arbitration Act and partly a result of a change 
in community attitudes to the relationship between 
employer and employee. The judgment of Isaacs 
and Rich J.J. in Tramways Employees reflects the 
first of these factors: No doubt our traditional 
system of industrial conciliation and arbitration 
has itself contributed to a growing recognition that 
management and labour have a mutual interest in 
many aspects of the operation of a business 
enterprise. Many management decisions, once 
viewed as the sole prerogative of management, are 
now correctly seen as directly affecting the 
relationship of employer and employee and con- 
stituting an "industrial matter". 

The approach taken to the definition of "industrial 
matter" in the Federal sphere as exemplified by ECU 
(Aust.) v. Victorian Employers Federation 154CLR472 
is of assistance (see in particular Mason J. at pages 493- 
494). 

That is not of course to say, in our opinion, that an 
industrial tribunal should substitute itself for 
management. However, it should exercise the juris- 
diction conferred on it. 

However, at first instance, the Commission's orders 
were to execute any necessary documents to reflect the 
alterations and to do all other further acts, deeds, etc. as 
may be required by the trustee (see paragraphs 5 and 6). 
These do not di reel the trustee as alleged. They direct the 
appellant, and they do not do so in as fundamental a 
way as was held valid in the Shop Assistants Award 
Case (op, cit. ). However, for the same reasons, the orders 
which direct the appellant in relation to acts to vary the 
fund provisions are valid. 

The orders do not purport to direct the trustees and we 
leave open the question of whether they could, 
particularly having regard to the Trustee Act 1962 (as 
amended). Those grounds fail. The orders properly flow 
from jurisdiction in an "industrial matter". 

Exercise of Discretion. 

The decision at first instance involved an exercise of 
discretion and thus the principles for review by an 
appeal tribunal of an exercise of discretion at first 
instance apply. 

These have been fully expressed in House v. The King 
(1936) 55 CLR 499 and RRIA v. AWU (1987) 67 WAIG 
320 (the Acosta Case). 

However, in relation to any question of exercise of 
power, ultra vires, that is a matter of law and not the 
exercise of discretion, and is to be considered 
accordingly. We are bound to say that, as a matter of 
merit, we would not necessarily have said that the order 
in this matter, having regard to its finite term, would 
always be a proper exercise of discretion in the normal 
course of events, having regard to section 26(1) under 
section 32(6), although it would be under section 
32(3Xc) and (d), in any event, in that context. However, 
the history and continuing course of A4 and its 
tributaries demonstrate that this is an unusual mtter, 
and the making of the order is a proper and reasonable 
exercise of discretion. 

The Wage Fixing Principles and Matters of 
Discretion. 

The main matters of complaint about these aspects 
are contained in grounds 7 and 8 of the grounds of 
appeal and in substance alleged that the Commission 
erred in making the orders because they were not based 
on or in exchange for offsets after the Commission had 
found that there was a standard superannuation rate 
amongst a majority of the iron ore producers in the 
Pilbara, and that the arrangement was based on or 
introduced for offsets in favour of the employers 
concerned. 

Secondly, according to the grounds, the Commission 
erred in fact and in law in making the orders without 
taking into account, or proper account, relevant 
material and considerations including the fact that the 
appellant had for some time contributed to the Robe 
River Provident Fund, and the fact that the benefits 
derived from the Fund in its terms were favourable to its 
members. 

The Commission at pages 21-22 (A.B.) considered the 
matters of discretion and relevance to be weighed as 
submitted. 

Mr Schapper submitted to us that the three per cent 
superannuation contribution without offsets was 
ordered in accordance with the State Wage Case 68 
WAIG 2412 and although the Commission referred to 
an iron ore industry superannuation standard as one 
which contained offsets, it was nevertheless submitted 
that the current principles cannot be subordinated to 
any concept of a standard. 

The following submissions were made, namely:— 

(1) The superannuation principle does not 
entitle employees as a matter of right to the 
payment of the three per cent contribution. 

(2) The Commission erred in law because it did 
not give weight to the appellant's fund which 
provided benefits equal to or better than the 
benefits provided by the fund set up by other 
producers [see pages 483-491 (A.B.), exhibits K to 
Q]. 

(3) The Robe River Provident Fund cannot be 
improved upon in terms of the current super- 
annuation principle and the appellant has 
voluntarily paid in excess of $10 292 000 into the 
fund since 1977 being six per cent of the base 
rate. 

(4) The payment to be made is not an automatic 
one under the principles. 

(5) The basis of the respondent union's case at 
first instance was that the appellant's employees 
were entitled to the payment of three per cent 
superannuation and the other iron ore producers 
were making that payment. The Commission 
ought to have regard to the competing benefits 
offered by the superannuation fund to each 
producer. 

(6) The Commissioner had erred in stating that 
to emphasise the benefits derived at present from 
the existing provident fund rather than the 
appellant's contribution on behalf of each 
employee was to emphasise the wrong things. 

(7) The Commission ought to have regard to the 
competing benefits offered by the funds of each 
producer and it was not enough simply to look at 
how much money each producer was paying in 
with respect to each employee without having any 
regard to the form and structure of the relevant 
trust setting up a provident fund. 
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(8) The Australian Commission had recognised 
that it was within discretion of an employer to resist 
or refuse an agreement to implement improved 
benefits (see Vehicle Builders Employees 
Federation of Australia v. Holdens Group of 
Companies, Print G8086). It clearly did and it did 
so in the context of the troubled financial situation 
of the vehicle building industry. 

Of course, an employer is entitled to resist or 
refuse an agreement to implement improved 
benefits. In the principles, there is express 
reference to arbitration where one agreement 
cannot be reached. 

It was further recognised by the Queensland 
Commission in the Teachers Award — Non- 
Governmental Schools Decision (unreported) that 
the present benefits could be regarded as being at a 
sufficient level such that they should notbe further 
adjusted. 

(10) The Commission, having found that there 
was a standard superannuation arrangement 
amongst the majority of iron producers in the 
Pilbara, and that arrangement was based on an 
introduction of offsets in favour of the employers 
concerned, should have given effect to such 
arrangements insofar as the appellant was 
concerned. 

In RR1A v. CMEWU 68 W, JG 2667 the Full Bench 
referred to the Wage Fixing Principles and the decision 
of the Industrial Appeal Court in AMWSU and ETU v. 
SEC 59 WAIG 494 at 496 and Catherine McAuley Day 
Care Centre and Others v. FMWU 64 WAIG 1245 at 
1246. 

The principles provide that movements in wages and 
salaries and improvements in conditions, whether they 
occur in the public sector or private sector, whether they 
be award or over-award, whether they result from 
consent or arbitration, must fall within the limits set out 
in this package. There is an obligation to have regard for 
the prescribed Wage Fixing Principles in every case 
where they are relevant. This is not a section 43(2) 
matter because there is no industrial agreement as 
defined in section 7. namely an agreement registered by 
the Commission under this Act as an industrial 
agreement. 

We refer to the Security Industry Case [i.e. 
Miscellaneous Workers (Security Industry) Super- 
annuation Award 68 WAIG 1031]. This involved the 
question of whether there should be a common rule 
operation of a superannuation award provision. This 
was a Commission in Court Session Decision, and at 
page 1032 it was said:— 

It is the specificity of the Wage Fixation package 
with respect to particular entitlements, under- 
takings and form which ensures the integrity of the 
wage fixing system. 

At page 1032 the Commission in Court Session also 
said:—- 

From what has been said by the Australian 
Commission and adopted by Commission in 
Court Session in State Wage Cases, the nature and 
intent of the Superannuation Principle has been to 
provide the Commissions with the means to 
monitor the introduction of an orderly system of 
implementing provisions for superannuation 
consistent with wage restraint. It is only those 
arrangements which are genuine in terms of the 
operation of the fund which can be countenanced. 
It is only as a last resort that there should be a need 
to arbitrate. The provision of superannuation to 
the limit of three per cent of ordinary time earnings 

is an integral part of the wage fixation package and 
a factor calculated to contribute to the industrial 
environment in which constraint can be 
achieved. 

We have referred to the National Wage Case of 1988 
(Print H4000 and 17IR 65). Of course, they contemplate 
no activity for superannuation contribution increases. 
We also note that the Full Bench of the Australian 
Commission in the National Wage Case 1987 20 IR 37i 
said:— 

The superannuation principle, since March 
1987 has been used almost exclusively in ratifica- 
tion of agreements between employees and unions 
with resort to arbitration in limited cases to resolve 
specific issues. 

This is as it should be. 
In addition, in TLC f.CWAI and Others 68 WAIG 

2412 the Commission in Court Session at page 2414 
noted that:— 

Superannuation involves a nett additional 
benefit to employees not exceeding three per cent 
ordinary time earnings. An entitlement to this 
benefit is not subject to cost offsets. 

In The Municipal Officers' Association of Australia 
(Print H5902) where reference was made to the Non- 
Government Teachers Case. Hancock D.P. rejected the 
notion of across the board superannuation imposed in 
a uniform manner which he said was not in keeping 
with the need for restraints. However, the assertion 
would conflict with what was said by the Commission 
in Court Session in this State in Security Industry Case 
68 WAIG 1031 and which clearly saw the superannua- 
tion package as an integral part of the Wage Fixing 
Package. Indeed, in the Security Industry Case (op. cit.) 
there is reference to the genesis of that principle in the 
1986 National Wage Case at page 1032 where it was 
said:— 

Superannuation: It is agreed that superannua- 
tion should be extended and improved on an 
industry by industry, occupation or in limited 
circumstances company by company basis. 

That statement envisages superannuation being ex- 
tended and approved on an industry by industry basis 
which is what is envisaged here. That cited what was 
said by the Federal Commission in the 1985 National 
Wage Case. 

It is fair to say that in seeing superannuation 
contributions as part of the Wage Fixing Package and "a 
factor calculated to contribute to the industrial 
environment in which a constraint can be achieved", 
the Commission in Court Session in the Security 
Industry Case (op. cit.) went further that what was said in 
the 1985 National Wage Case. 

Quite dearly, once a matter is referred to arbitration 
the decision of the Commission must be based on the 
specific merits and have regard to the requirements of 
the superannuation principles. This matter is no 
different. In the course of that, no doubt, a contention 
could be advanced that the existing levels were 
sufficient. However, in the light of what was said in the 
Security Industry Case (op. cit.) it is difficult to say that 
that could be done, very readily. It would be hard to 
raise that argument in this matter on an industry basis, 
the industry being the iron ore industry. 

In addition, the express conformation in the 1988 
Wage Case of the position that an entitlement to 
contributions under the superannuation principle are 
not subject to cost offsets, alters the situation which 
existed in the past under State Wage Cases and 
principles, wherein offsets were a sine qua non to the 
ordering of increased superannuation benefits. 
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It Is noteworthy, of course, that superannuation 
contributions as was said in the South Australian Shop 
Assistants Award Case {pp. cit.) were meant to take the 
place of wage increases, and therefore have a different 
characteristic than what might appear at first. 

They are, as the Commission in Court Session said in 
the Security Industry Case (op. cit.), an integral part of 
the Wage Fixing Package. That is therefore, even more 
so, a strong consideration for the Commission in that 
regard on any question of arbitration. In addition, very 
materially, as was said above, arbitration was not 
regarded, at least in the national sphere, as being any 
more than an infrequent occurrence. 

It was submitted that the Robe River Provident Fund 
which has been in existence since 1977 worked 
extremely well and contributions were made to it 
regularly, fluctuating between five per cent and six per 
cent of the base rate. 

In that context it was submitted that the Commission 
did not have sufficient regard for the evidence which 
showed that the appellant's superannuation fund 
provided benefits equal to or better than the benefits 
provided by the funds set up by other iron ore 
producers, and thus that it could not be improved upon 
in terms of the current superannuation principle. In 
addition, the appellant had voluntarily paid in excess of 
$10 292 000 into the fund since 1977 and this was not 
adverted to by the Commission. He did not look to the 
benefits which were derived but as to how much was 
paid. 

The fund indeed had a superior portability it was 
submitted. In addition, it was submitted that offsets 
should be made part of the order and the question of 
offsets should not have been stood over indefinitely by 
the Commission. 

The State Wage Fixing Principles now specifically 
provide that offsets do not have to be offered. It was 
therefore not necessary for the Commission to advert to 
the question of offsets at all. It might be argued that 
offsets ought to be considered because they were offered 
in relation to the other three iron ore producers and the 
three per cent contribution order in relation to super- 
annuation. However, it is quite wrong to say that to 
grant the three per cent contribution without offsets 
would be contrary to the current Wage Fixing 
Principles. Quite the contrary. 

It was the choice of the respondent unions and/or the 
appellant company in this matter that the superannua- 
tion matter should come before the Commission now 
under different principles to those which obtained 
some years ago. including 1987, when offsets were 
required ingredients. They are not now. 

As to the question of whether the Commissioner had 
erred in failing to examine what had been contributed 
to the fund in the past, that with due respect is not a 
matter which is material to what is now payable under 
the Wage Fixing Principles. As we have said above, the 
payment of the amount of three per cent is directly part 
of the Wage Fixing Package, "an integral part", and in 
addition to that, as was said in the Shop Assistants 
Award Case (op. cit), it stands in lieu of wage 
increases. 

In relation to the submission that the Commission 
erred in failing to have regard to what came out of the 
fund, we find substance in the submission by Mr 
Schapper that what comes out of the fund is invested by 
the trustee and is irrelevant because the return depends 
on how the money is invested. The amounts contributed 
currently on the evidence (see transcript pages 486-488 
at page 265 at first instance) differ and it is not at all clear 
that the current contribution of the appellant company 
is more favourable than that contributed by other 
companies in the Pilbara. 

In fact, for the reasons and on the figures advanced by 
Mr Schapper in his submissions to us, the contrary is 
the case. 

The Wage Fixing Principles refer to the amount 
which ought to be paid, being as much as three per cent. 
That amount is said to be an integral part of those 
principles. It is directed to constraint and it is directed to 
a substitution for an increase in salary as such. For 
those reasons alone, what comes out of the fund is 
irrelevant (i.e. irrelevant for the purposes of this 
argument). In the circumstances, having regard to the 
grounds of appeal and the reasons for decision of the 
Commission, his discretion did not miscarry. In 
addition to that, there is the added argument that, since 
these should be implemented by an enterprise by 
enterprise basis or occupational basis [see the 1986 
National Wage Case quoted above in the Security 
Industry Case (op. cit.) adopted by this Commission in 
its principles], then that is an argument for the 
implementation of this order. In addition, the result, as 
the Commission held, is a significant difference in 
remuneration between employees of the appellant and 
those of other iron ore producers. 

On those grounds there was no error in attaching 
weight to that statement. 

There was also validity in the Commission's observa- 
tions [see page 26 (A.B.)] that a lesser remunerative 
package for the appellant's employees amongst all of 
the industry's employees was more likely to threaten the 
integrity of the Wage Fixing Package than one judged 
by employees as about equal to the industry's 
remuneration level. 

In so far as the matter is challenged upon the exercise 
of discretion we see no error, and applying the 
principles set out in the Acosta Case 69 WAIG 1570 we 
see no reason to substitute our decision for the decision 
of the Commission at first instance. 

The Union's Appeal. 
The notice of appeal herein was against the 

Commission's failure to include the leading hand 
allowance as part of the payments upon which the 
employer's contributions to the provident fund were to 
be calculated. 

The grounds read as follows:— 
The learned Commissioner erred in that he 

failed to include leading hand allowance as part of 
the payments upon which the employer's 
contributions to the provident fund were to be 
calculated because such payments are part of the 
ordinary time weekly earnings of each employee 
classified as a leading hand and such payments 
should have been, by reason of the wage fixing 
principles included in the definition of ordinary 
time weekly earnings. 

This related to the omission of a leading hand 
allowance from the calculation of ordinary time 
earnings and we were referred to AM I ElJ v. Action Food 
Barns and Others 68 WAIG 2196. It was submitted that 
the Wage Fixing Principles are not subject to being read 
down by any industry standards. The submissions 
were:— 

(1) That the leading hand allowance was not 
included in the calculation of ordinary time 
earnings for the purposes of the case and this was 
wrong because under the superannuation 
principle, ordinary time earnings are not defined. 
In AMIEU v. Action Food Barns (op. cit.) GregorC. 
had decided that the leading hand allowance was 
one of those matters which ought to be included 
within ordinary time. This decision was confirmed 
by the Full Bench at 69 WAIG 520. 
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(2) It was put by Mr Schapper on the basis that 
the Commissioner said he had defined ordinary 
time earnings for the purposes of the superannua- 
tion principle not in terms of what constitutes 
ordinary time earnings by reference to the basis 
upon which the three per cent was calculated at the 
other companies. Thus, does the Commission's 
superannuation principle become subject to being 
read down or subordinated in any way to the 
concept of an industry standard or industry 
practice elsewhere? Thus, it was wrong to apply the 
1987 superannuation principle, whereby super- 
annuation was to be introduced by agreement and 
negotiations subject to trade offs and say that that 
is the 1988 principle which it is not. 

In the 1988 principles, the Commission had said 
that there would be three per cent of ordinary time 
earnings with no trade offs. 

(3) Mr Longo submitted that no evidence was 
led and no detailed submissions were made other 
than at page 213 of the transcript at first instance in 
relation to the question of ordinary time, and it was 
therefore open to the Commissioner to find what 
he did. The Commissioner had not made any 
errors which laid a basis upon which the Full 
Bench could intervene. It is not a hard and fast 
formula and what constitutes ordinary time 
earnings is a matter of fact to be decided upon in 
each instance (see Vehicle Builders Employees 
Federation of Australia v. Holdens Group of 
Companies. Print G8086 and Chamber of Manu- 
facturers of NSW v. The Amalgamated Footwear 
and Textile Workers' Union of Australia, Print 
G8808). 

(4) Given its common meaning the word 
"ordinary" could mean customary of the normal 
work cycle etc.. so the submission was that it all 
depended upon the circumstances and the formula 
struck by the Commission was a formula open to 
him on the material in front of him so that he did 
not commit any error of law. However, Mr 
Schapper submitted that ordinary time earnings if 
not a concept which has an existence 
independently of the Commission, but one created 
by the Commission and that this was not a 
question of fact to be decided by adducing 
evidence. 

The question of ordinary time was considered in the 
Vehicle Builders Award Case (pp. cit.) and in AMIEU v. 
Action Food Barns and Others (op. cit.) where it was 
approved by the Commission. 

The Commissioner erred in Mr Schapper's 
submission in reading down the superannuation 
principle of the concept of an industry standard in the 
Pilbara, and it was not a question of fact. We agree that it 
was not a question of fact, and in the circumstances, it 
was open to the Commission, in the proper exercise of 
its discretion, to take into account the definition of 
leading hand and the question of ordinary time. That 
the Commission did not do so is a matter in which we 
may have found differently, but there was not such a 
miscarriage of discretion on the Acosta Principles (op. 
cit.) that we would uphold that appeal and it will be 
dismissed. 

matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

We will order that both appeals be dismissed. 
Order accordingly. 

Appearances: Mr J.P. Longo (of Counsel) and with 
him Mr R. Lilburne (of Counsel) for Robe River Iron 
Associates. 

Mr D.H. Schapper (of Counsel) for the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Others. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch. Industrial Union 

of Workers and 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers. 

No. 1666 of 1988. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKF.Y ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY 
7th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 30th day of March 1989 and having 
heard Mr J.P. Longo (of Counsel) and with him Mr R. 
Lilburne (of Counsel) on behalf of the appellant and 
Mr D.H. Schapper (of Counsel) on behalf of the 
respondents, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 7th day of August 1989 ordered 
that the appeal be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Conclusions. 
In relation to the appeal by Robe River Iron 

Associates that also will be dismissed for the reasons 
which we have set out above, in particular, that the 
orders in the end were within power. In doing so we refer 
to what Brinsdcn J. said in FMWU v. HSOA and Others 
65 WAIG 2033 at 2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, 

The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch, 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth, 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers, 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, 

Union of Workers, 
and 

Robe River Iron Associates 
No. 1689 of 1988. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER S.A. KENNEDY 

7th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 30th day of March 1989 and having 
heard Mr D.H. Schapper (of Counsel) on behalf of the 
appellants and Mr J.P. Longo (of Counsel) and with 
him Mr R. Lilburne (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefore, it is this day, the 7th day of August 1989 
ordered that the appeal be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
The United Furniture Trades Industrial Union of 

Workers, WA. 
No. 720 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER O.K. SALMON 

7th day of August 1989. 

Appeal — respondent union joined to Building Trades 
Construction Award No. 14 of 1978 — 
cabinetmaking subset of building construction 
industry — definition of "industry" — definition of 
"calling" — section 38 — "in respect of given wide 
meaning — callings in award not in respondent 
union's rules — respondent union not registered in 

respect of calling to which award applies — calling 
does not mean industry — no power in 
Commission to add respondent union to award — 
decision at first instance quashed. 

Reasons for Decision. 

THE PRESIDENT: This is a unanimous decision of 
the Full Bench. This was an appeal by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) against the decision of the 
Commission at first instance, constituted by a single 
Commissioner given on 26 April 1989 in matter No. 815 
of 1988. The appeal was brought by virtue of section 49 
of the Industrial Relations Act 1979 (as amended) 
(hereinafter called "the Act"). 

The order or decision as such was upon Mr Jackson's 
concession said to be "a finding" as defined in section 7 
of the Act and by virtue of the same section defined as a 
decision. 

It was also conceded by Mr Jackson that the matter 
was of such importance in the public interest that, 
within the words of section 49(2) "an appeal should lie", 
a concession which recognised correctly the 
importance of the matter. 

We therefore are satisfied that we have jurisdiction 
under section 49 to hear the appeal. 

The decision appealed against is contained in 
"Reasons for Decision — Preliminary Matters" dated 
26 April 1989 (see page 9 of the appeal book, hereinafter 
referred to as "A.B."). 

Put shortly, (see page 16 A.B.), the Commission found 
that the applicant was a party within the terms of section 
38 of the Act and was therefore able to make the 
application which it made. It followed that the 
Commission had power to join the respondent to the 
subject award. 

The notice of appeal we now reproduce:— 
The Commission erred in that it: 

1. held that it had power to join the 
Respondent to the Building Trades 
Construction Award No. 14 of 1978; 
contrary to section 38(2). 

2. misapplied the definition of "industry" 
contained in section 7 of the Act in that it 
wrongly held that the "industry" of 
cabinetmaking is a subset of the 
"industry" of building construction by 
interchangeably utilising two different 
definitions of the term "industry" within 
the same proposition when logic requires 
the use of the term "industry" in only one 
of its various definitions when used 
within one proposition. 

3. held that: 
(a) the Respondent is registered in 

respect of the cabinetmaking 
industry; and 

(b) the cabinetmaking industry is a 
subset of the building construction 
industry; and 

(c) therefore the Respondent is 
registered in respect of the 
building construction industry 

when proposition (b) wrongly and 
illogically uses two different and 
unrelated definitions of the term 
"industry" interchangeably within the 
same proposition. Since proposition (b) is 
invalid it follows that proposition (c) 
[which is based on invalid proposition 
(b)] is itself invalid. 
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4. to the extent, if at all, that the definition of 
"industry" contained in the Act is 
applicable to union constitutional rules 
the Commission ought to have held that 
the Respondent is a vocational union 
registered in respect of the cabinet- 
making industry and not an industry 
union registered in respect of the building 
construction industry. 

5. wrongly assumed that the purpose of the 
application was to give the Respondent 
"industrial coverage" of cabinetmakers 
employed on building construction 
sites. 

6. wrongly assumed that the Furniture 
Trades Industry Award No. 6 of 1984 did 
not give the Respondent "industrial 
coverage" of cabinetmakers employed on 
building construction sites. 

7. misconstrued the purpose of the 
application in that it was wrongly held 
that the application before the 
Commission ". . . can be seen as an 
application for award coverage to be 
extended to cabinetmakers within the 
building construction industry" when in 
fact the application was an application 
for the Respondent to be joined as a party 
to the Building Trades Construction 
Award No. 14 of 1978 and to thereafter 
vary that award. 

8. having wrongly found that the 
Respondent could be joined as a party to 
the Building Trades Construction Award 
No. 14 of 1978, then failed to give any 
separate consideration to the question of 
whether the Respondent should be joined 
as a party to the award when it was 
required, in the proper exercise of its 
discretion, to give consideration to that 
question. 

9. decided to join the Respondent to the 
Building Trades Construction Award No. 
14 of 1978 without giving any 
consideration to the Wage Fixing 
Principles of the Commission and 
thereby failed to take into account the 
said Principles. 

10. decided to join the Respondent to the 
Building Trades Construction Award No. 
14 of 1978 contrary to the Wage Fixing 
Principles of the Commission and 
thereby failed to give effect to the said 
Principles. 

11. purported to make findings of fact when 
there was no evidence on oath or 
affirmation upon which it could make 
any such findings: contrary to section 
33(l)(e) of the Industrial Relations Act 
1979. 

12. proceeded to hear the application when 
there was no evidence that the same had 
been served on the named parties to the 
award or in accordance with the 
directions of the Chief Commissioner 
and when notice of the same had not been 
published in the Industrial Gazette. 

The original application was contained at pages 5 
and 6 (A.B.) and in its material parts asserts that an 
application for an order pursuant to section 38 was 
applied for "adding the applicant and the classification 
cabinetmaking as a party to the Building Trades 
Construction Award of 1978" (hereinafter called "the 
award"). 

In addition, it recites:— 
The grounds on which the application is made is 

that the applicant has an award and constitutional 
coverage of a significant number of employees in 
the building construction industry and if the 
application is granted it is expected to see a 
substantial reduction in the number of 
demarcation disputes between cabinetmakers and 
carpenters. 

The decision of the Commission in application No. 
265 of 1985 determined that the Building Trades 
Construction Award has no application in the cabinet- 
making trade. 

Section 7 defines "industry" as follows:— 
"industry" includes each of the following— 

(a) any business, trade, manufacture, 
undertaking, or calling of employers; 

(b) ... 
(c) any calling, service, employment, 

handicraft, or occupation or vocation of 
employees, whether or not, apart from 
this Act, it is, or is considered to be, 
industry or of an industrial nature, and 
also includes— 

(d) a branch of an industry or a group of 
industries; 

Section 38 provides as follows:— 
(1) The parties to proceedings before the 

Commission in which an award is made, other 
than the Council, the Confederation, the Mines 
and Metals Association and the Minister, shall be 
listed in the award as the named parties to the 
award. 

(2) At any time after an award has been made 
the Commission may, by order made on the 
application of— 

(a) any employer who, in the opinion of the 
Commission, has a sufficient interest in 
the matter; 

(b) any organization which is registered in 
respect of any calling mentioned in the 
award or in respect of any industry to 
which the award applies; 
or 

(c) any association on which any such 
organization is represented, 

add as a named party to the award any 
employer, organization or association. 

(3) ... 
It was agreed by both Counsel that paragraphs 9 and 

10 of the grounds of appeal were somewhat premature, 
and they were not in the end vigorously pressed; 
correctly in our opinion. 

Observations. 
The United Furniture Trades Industrial Union of 

Workers, WA (hereinafter referred to as "UFTU") 
constitution rule, rule 2(a) and (b), provides:— 

(a) The Union shall consist of an unlimited 
number of qualified tradesmen and 
apprentices and other persons, males or 
females, tradesmen or not, qualified or not, 
employed or usually employed or desirous of 
being employed as follows: piano and/or 
piano player makers, repairers and tuners, 
organ makers and/or repairers, makers and/or 
repairers of gramophones, and all other 
musical instruments of which wood forms a 
part. 

(b) Clock case makers and/or repairers of which 
wood forms a part, makers of sewing machine 
stands of wood, makers of wireless instrument 
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cases or cabinets of wood, billiard table 
makers and fitters, wood mantelpiece makers, 
overmantel makers, cabinet makers, chair 
makers, couch makers, veneer makers in 
furniture factories, wood turners, wood 
carvers, upholsterers (including upholsterers 
of tubular steel furniture), bedding makers, 
wire mattress makers, picture frame makers, 
bamboo, pith, cane and wicker workers, baby 
carriage makers, French polishers, enamellers 
of furniture and spraying machine operators 
engaged in the manufacture and/or repair of 
furniture and assembl of furniture, 
estimators of furniture 01 iy description, 
carpet and linoleum planners and cutters and 
measurers and carpet sewers, soft furnishing 
makers of all descriptions and including 
without limitation thereof makers of curtains, 
drapes, loose covers, bedspreads and jabos, 
iron bedstead makers, metal furniture makers 
of all descriptions and makers of tubular steel 
furniture (except such pe* is employed as 
chromium and/or elect platers and/or 
polishers) and Designers ,jt furniture of all 
descriptions. 

The Furniture Trades Industry Award No. 6 of 1984 
which is contained at 65 WAIG 405 in its scope clause. 
Clause 4, reads as follows:— 

This award shall apply to the industries as 
carried on by representative employers referred to 
in Schedule "A" to this award and the employees of 
employers engaged in those industries and 
classified in Clause 8. — Wages of this award. 

The constitution rule of The Construction, Mining 
and Energy Workers' Union of Australia — Western 
Australian Branch in the Eligibility for Membership 
rule provides as follows:— 

1. The Union shall consist of an unlimited 
number of persons employed, or usually 
employed in the State of Western Australia 
as:— 

Carpenters and/or joiners (including 
ships' carpenters and joiners, carpenters 
employed on jetties, and wharves, dams 
and bridges) and joinery assemblers and 
roof tile fixers, 
and 
Bricklayers, stoneworkers, stonemasons, 
marble masons 
and 
Stone, marble or slate polishers, stone, 
marble or slate machinists and stone, 
marble, or slate sawyers and labourers in 
the industry of monumental masonry, 
and 
Foremen, sub-foremen or apprentices to 
or in any of the foregoing trades provided 
that no foreman tradesman or sub- 
foreman tradesman (except acting 
foremen tradesmen or acting sub- 
foremen tradesmen) who is eligible for 
membership of The Foremen 
(Government) Industrial Union of 
Workers, WA as at the 11th day of 
December 1986 shall be eligible for 
membership of the Union 
and 
Such other persons who have been 
elected Officers of The Western 
Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by 
that Union as at the date of registration of 

this Union except such persons who are 
eligible for membership of the Federated 
Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 
11th day of December 1986 and whose 
major and substantial duties are 
clerical. 

2. The Union may admit to membership any 
officer or employee of The Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration 
of this Union and shall admit to membership 
any person who is employed, or usually 
employed in the State of Western Australia 
including all islands bounding the whole 
coastline of the State in any of the following 
capacities: 

Engine drivers, steam boiler and gas 
producer firemen, trimmers or fuelmen in 
power houses, engine cleaners, greasers, 
boiler cleaners, crane drivers, dynamo 
attendants in power houses, stationary 
motor drivers, electric power sub-station 
attendants, power house switchboard 
attendants, electric locomotive drivers, 
railway shunters, railway car and wagon 
examiners (not being tradesmen) and 
railway messengers. Provided that, in 
respect of the vocations referred to in 
paragraph 2 hereof, employees of the 
Western Australian Government 
Railways Commission and persons 
eligible for membership of the Coal 
Miners Industrial Union of Workers of 
Western Australia employed in the coal 
mining industry within the State of 
Western Australia shall not be eligible for 
membership of the Union. 

3. Subject to paragraphs 1 and 2 of this rule, 
elected officers and employees of the Union 
shall be eligible for membership thereof 
except such persons who are eligible for 
membership of the Federated Clerks' Union 
of Australia Industrial Union of Workers, WA 
Branch as at the date of registration of the 
Union and whose major and substantial 
duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules 
of the Union whilst not being a worker. 

That rule does not cover cabinetmaking. 

The Building Trades Construction Award No. 14 of 
1978 in the scope clause provides:— 

This award shall apply to all: 
(1) employees usually employed on or 

employed as casual employees on 
construction work as defined in Clause 7. — 
Definitions of this award in any of the callings 
set out in Clause 8. — Rates of Pay of this 
award and who are employed in the building 
construction industry; and 

(2) apprentices usually employed on con- 
struction work as defined in Clause 7. — 
Definitions of this award and taken to any of 
the trades to which this award relates and who 
are employed in the building construction 
industry; and 

(3) employers employing those employees 
and/or apprentices; and 
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(4) principal contractors and project 
managers referred to in Clause 30. — 
Amenities of this award for the purposes only 
of that clause. 

Clause 7 contains definitions, and in subclause (3) it 
defines "construction work" to mean:— 

(a) all work "on-site" in connection with the 
erection, repair, renovation, maintenance, 
ornamentation or demolition of buildings or 
structures; or 

(b) all work which the union and the employer 
concerned agree is construction work but only 
if the agreement is approved by the Board of 
Reference; or 

(c) all work which, in default of an agreement as 
aforesaid, is declared by the Board of 
Reference to be construction work. 

It seemed to be common ground with Counsel that 
the definition of "industry" in section 38 was not that 
contained in paragraph (c) of the definition of 
"industry" in section 7. 

This was because of the specific reference to "calling" 
in section 38(2)(b) which is the same word which 
commences the definition of "industry" in paragraph 
(c) of section 7. 

It is noteworthy, however, that section 38(2)(b) does 
not make any reference to the words "service, 
employment, handicraft, or occupation or vocation of 
employees" which are also part of the definition of 
"industry" as contained in paragraph (c) of section 7 of 
the Act. 

Nonetheless, it would appear that there is a clearly 
expressed contrary intention that the definition 
contained in section 7 should not apply at least in its 
entirety to section 38(2)(b). This is because of the 
following rules:— 

(1) In the event of a conflict between two 
sections in an Act, the later section prevails, 
although that is a rule of last resort. 

(2) In statutory interpretation where a word is 
used consistently in legislation it should be given 
the same meaning consistently. However, where 
the legislature could have used the same word but 
chose to use a different word, the intention was to 
change the meaning [see Registrar of Titles (WA) v. 
Franzon (1976) 50 ALJR 4 at 6 per Mason J. and see 
Scott v. Commercial Hotel Merbcen Pty Ltd (1930) 
VLR25]. In addition, all definitions of the meaning 
of words or phrases used in legislation are to be 
read either expressly or implied as subject to the 
qualification "unless the contrary intention 
appears" [see the approach taken by Burt J. (as he 
then was) in Duperouzel v. Cameron (1973) WAR 
181], 

In this case, one does not require to apply "the 
later section" rule. There is a clear contrary 
intention expressed so that the meanings to be 
attributed to "industry" in section 38 is different 
from the meaning contained in section 7, as we will 
demonstrate in more detail later in these reasons. 

The word "includes" as a general rule is used to 
expand the ordinary meaning of the word and is 
sometimes equivalent to the words "mean and 
include". 

That latter meaning is a clear meaning which the 
section 7 definition of "industry" applies in our opinion 
to the word "includes". 

Section 38 empowers the Commission to add as a 
named party to an award any employer, organisation or 
association. 

However, the Commission may only make an order 
to that effect "on the application of any organisation 
which is registered in respect of any calling mentioned 
in the award or in respect of any industry to which the 
award applies. 

To determine, in relation to what an organisation is 
registered, whether a calling or industry, one must look 
at the rules of the organisation. 

It was submitted in this instance, and it is quite clear 
from their rules, that both organisations are registered 
in respect of callings, at least insofar as it is relevant to 
this appeal. 

What was submitted here was that the word 
"industry" in section 38(2)(b) had the meaning 
attributed to it in Parker's Case 6 WAIG 377 and in 
paragraph (a) of the definition of"industry" in section 7, 
because the word "calling" had been used elsewhere. 

In ABLF v. Hamersley Iron Pty Ltd 60 WAIG 621 at 
622, Wallace J. made reference to the meaning of section 
38(2)(b):— 

In section 38(2)(b), however, the appellant union 
would have to be registered by reference to any 
calling mentioned in the agreement or by reference 
to any industry to which that agreement applies.. 
The appellant union is and always has been 
registered as engaged in the builders' labourers' 
industry and it does not wish to resile therefrom. 

What happened there was that the union was found 
to be registered in respect of the building industry, not 
the mining industry, although a rigger (which was the 
calling in dispute), first of all had to be a labourer as 
defined under the ABLF rules in any event. 

It is quite clear that the word "industry" is meant to 
have a different meaning through the use of the single 
word "calling", and, in addition, that the meaning of the 
word "industry" is further restricted in section 38(2)(b) 
as is the word "calling", because those words are not 
only used, but the word "calling" is qualified by the 
addition of the words "mentioned in the award" and the 
word "industry" is similarly qualified by the addition of 
the words "to which the award applies". In other words, 
the Commission, in the course of exercising its 
discretion under section 38(2)(b), is restricted to the 
consideration of two limited notions "calling" and 
"industry" and only those to which the award applies. It 
is clear from a reading of the Building Trades 
Construction Award No. 14 of 1978 that the calling 
"cabinetmaker" or any other calling in respect of which 
the respondent union is registered is not contained in 
the award. 

It was submitted by Mr Jackson that the words "with 
respect to" in section 38(2)(b) should be given a wide 
meaning and he cited to us SG1C (Qld) v. Rees (H.C.) 26 
ALR 341. In that case. Mason J. with whom Gibbs and 
Aickin JJ. agreed, said that the words "in respect of 
have the widest possible meaning of any expression 
intended to convey some connection or relation 
between the two subject matters to which the words 
refer, but the meaning to be ascribed to "in respect of 
depends very much on the context in which it is found. 
We agree that the words should be given a wide 
meaning. 

It was submitted by Mr Jackson that because of the 
wide meaning to be ascribed to the words "in respect of, 
those words in section 38(2)(b) meant that if there was 
coverage by a union of an employee employed in an 
industry to which the award applies, then it was 
registered in respect of any industry to which the award 
applied. In addition, he submitted that because of the 
definition of "industry" in section 7 and since 
cabinetmaking was a branch of the industry involved 
then it was an industry for the purposes of section 
38(2)(b). Mr Sehapper. however, pointed out that this 
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would cause an illogical conclusion to be reached, and 
he illustrated this submission with an example of a 
cabinetmaker employed by a mining company. 

In WA Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers v. Terry 
Glover Pty Ltd 50 WAIG 704 the question of 
interpretation of an "industry" for award purposes was 
dealt with. That is the question which arises here. BurtJ. 
(as he then was) said, at page 705:— 

Each and every award must relate to an industry 
and what the industry is, is in every case primarily a 
question of construction of the particular award. It 
may be that the question is not only primary but 
finally a question of construction, and it may be 
that the award as a matter of construction fails to 
give the final answer and requires for that purpose 
that findings of fact be made. 

An award if made in terms "to relate to the ship- 
building industry" would be of the first-mentioned 
kind. An award expressed to relate, as the one 
under construction here is expressed relate, to "the 
industries carried on by the respondents set out in 
the schedule attached to this award" is of the other 
kind. In such a case the industry to which the award 
relates cannot be made known without definition 
of the industries carried on by the respondents. 
And this is necessarily a question of fact. 

In HEIU v. WA Cleaners and Caretakers Union 61 
WAIG 609, Burt J. said at page 610:— 

The "common object" idea spoken of in Parker's 
case is used to identify an industry for the purpose 
of ascertaining the coverage of an award in a case 
in which the award does not in terms identify that 
industry. There is no room for the application of 
that idea to the construction of the eligibility rule of 
an industrial union when that rule does upon the 
construction of the words used identify the 
industry with respect to which the union is 
registered. When the rule does that, as in my 
opinion this rule does, it is then simply a question 
of fact as to whether a particular person is 
employed within it. 

In the Shopfitter's Case (ABLE v. Heyring Pty Ltd 68 
WAIG 683 at 684) the Full Bench dealing with the 
Building Construction Award, as it then stood, 
held:— 

In the present instance, the Award is expressed to 
apply to those employed "in the building 
construction industry carried on by the employers' 
named in the Schedule attached to this Award". It 
is not limited simply to the industries carried on by 
the Respondents. The emphasis is on the building 
construction industry rather than an industry 
defined by the nature of the undertaking of the 
named respondents. In our view the named 
respondents should therefore be considered only 
as examples or representatives of the building 
construction industry in much the same way as was 
considered to be the case in Donovan's case (supra) 
and Flood's case (supra). 

This Award is to be contrasted with the Building 
Trades Award considered in Glover's case (supra). 
That Award made no mention of an industry other 
than by reference to the industry carried on by the 
named Respondents thereto. This Award makes 
specific reference to the building construction 
industry albeit as carried on by named 
respondents. However, some of the named 
respondents to the Building Trades Award are also 
named as respondents to the instant Award and if 
the scope of that Award was to be governed by the 
work of those respondents there would be potential 
for overlapping. 

That last case is of limited assistance today, having 
regard to the alteration in the scope clause of the subject 
award. 

It was submitted by MrSchapper that the respondent 
union, UFTU, already has industrial coverage because 
a construction allowance is paid under the Furniture 
Trades Award No. 6 of 1984 on construction sites to 
cabinetmakers. That would not seem to us to be a 
consideration directly apposite to the matters in issue 
here. 

Issues and Conclusions. 
We now turn to a consideration of these questions. 

The award applies to more than an industry as such (see 
Clause 3. — Scope). It applies:— 

(1) To employees employed on construction 
work as defined in Clause 7. 

(2) Employees employed in any of the callings 
set out in Clause 8. — Rates of Pay (which does not 
include cabinetmakers) (our underlining). 

(3) Employees who are employed in the 
building construction industry. 

All of those three conditions must be complied with 
before the award has coverage. 

The industry, in this case, is "the building 
construction industry" as mentioned in the scope 
clause. That is determinable primarily as a question of 
construction of the award [see Glover's Case (op. cit.)\. 
However, the award as a matter of construction fails to 
give the final answer and for that purpose findings of 
fact need to be made as to what constitutes the building 
construction industry. It fails to give the final answer 
because it merely describes building construction 
industry. It is, however, a clause of the first type referred 
to in Glover's Case (op. cit.). In other words, it refers to 
the first type of scope clause where the construction of 
the award determines the industry to which the award 
applies. 

What must be borne in mind in relation to this appeal 
is that the primary concern of the Commission under 
section 38 is with the award. 

Firstly, it is seif-evident, because of the callings 
mentioned in the subject BuildingTrades Construction 
Award, that the respondent UFTU is not registered in 
respect of any of those callings, given that the words "in 
respect of widely as they are interpreted, cannot assist 
when the callings mentioned in the award do not 
appear in the rules of the organisation. We say that 
because it is the rules which evidence the calling in 
respect of which an organisation is registered [see 
section 55(2)]. In addition, the rules are those things 
which evidence the industry or industries in respect of 
which the applicant organisation is registered. 
However, the most pertinent matter is: what is the 
industry to which the award applies? 

We agree that "industry" in section 38(2)(b) takes on 
the meaning of "the industry carried on by the 
employer". One then looks at the scope clause to 
determine the industry to which the award applies. 

In this case, because of the way the scope clause is 
phrased, applying Glover's Case (op. cit.) and HEIU v. 
WA Cleaners and Caretakers Union (op. cit), what the 
industry is, is primarily a question of construction of the 
award. Upon the construction of the words, the scope 
clause does identify the building construction industry. 
That, of course, is not the same as "construction work" 
as defined in the award, because employees usually 
employed on construction work must also be employed 
in the building construction industry before the award 
applies, as the scope clause expresses. 

Thus, in order to identify the "building construction 
industry" in this case, not only is construction of the 
award involved, but findings of fact to enable the 
industry to be identified. 
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We would observe that it was submitted that Salmon 
C. found that cabinetmakers were not employed in the 
building construction industry (see UFTU v. 
WACJBSIJ 65 WAIG 2300 at 2305). However, what 
Salmon C. in fact said was that: 

Of course if follows that since cabinet-makers do 
not become joiners in the circumstances 
mentioned, neither the Building Trades Award nor 
the Building Trades (Construction) Award has 
application to them. 

However, that finding related to the calling in the 
award, and does not assist the appellant's case here. 

We should add that we are of opinion that the "or" in 
section 38(2)(b) is disjunctive in its meaning (see section 
3 and section 17 of the Interpretation Act 1984). 

The obvious effect of section 38(2)(b) is that it enables 
the Commission to add any organisation as a named 
party where it has sufficient connection with the award. 
It has that sufficient connection if it is registered in 
respect of any calling mentioned in the award. 
Alternatively, it has sufficient connection if it is 
registered in respect of any industry to which the award 
applies. Having regard to that very plain wording, one 
cannot expand the meaning of the words "in respect of 
any industry" to hold that if an organisation is 
registered in respect of the calling of an employee who is 
employed in the industry in the Parker's Case sense of 
that word, then that organisation is registered in respect 
of an industry to which the award applies. That is 
particularly controverted in this case as in most cases 
where the award contains a reference to both industry 
and calling, as factions which govern the application of 
an award. In other words, the first rule of construction in 
Glover's Case (pp. cit.) applies. That is because the 
industry is not defined by the industry/industries 
carried on by named respondents. Thus, the industry 
can be ascertained by construction of the scope 
clause. 

Thus, the Commission at first instance, can consider 
whether to exercise its discretion pursuant to section 
38(2)(b) and must decide whether the respondent union 
is registered in respect of an industry to which the award 
applies. It is not registered in respect of an industry to 
which the award applies, the industry being the 
building construction industry. The plain words of its 
rules show that. It is registered in repect of particular 
callings, and not in respect of the building industry. 

Thus, the following reasoning, in our opinion, 
applies:— 

(1) The respondent is not registered in respect of 
a calling to which the award applies. 

(2) The word "industry" in section 38(2)(b)(ii) is 
definable by paragraph (a) of the definition in 
section 7 of the Act and means the same. It has a 
limited definition confined to the scope clause of 
the award also. 

(3) The industry to which the award applies is, in 
this case, the building construction industry. 

(4) The respondent union is not, because it is not 
registered in respect of a calling to which the award 
applies, entitled to be added as a party to the 
award. 

(5) The respondent union is not registered in 
respect of an industry as defined in section 7, 
definition (a) of industry, or the Parker's Case (op. 
cit.) notion of "industry", but in respect of' 
callings. 

(6) It cannot be said that the words "in respect 
of in section 38(2)(b) allow the respondent to be 
held to be registered "in respect of the building 
construction industry, because it is registered in 
respect of the calling of cabinetmaker who is 
employed in the building construction industry. 

That substitutes, in effect, the word "calling" for the 
word "industry" in the second part of section 
38(2)(b) and therefore distorts the meaning of 
"industry". There is a distinct separate reference to 
"calling" and a distinct separate reference to 
"industry" in section 38(2)(b). This separation and 
distinction is emphasised by the use of the 
disjunctive word "or". The language is plain. 

(7) In addition, it might be said that the calling 
of "cabinetmaker" designates a branch of an 
industry [see paragraph (d) of the definition of 
industry in section 7], Thus, because the calling of 
"cabinetmaker" is one in respect of which the 
respondent is registered, it is registered in respect of 
the industry to which the award applies, because, 
by definition, an industry means a branch. 

(8) In our opinion, on the statutory principles we 
have mentioned above, the statute manifests a 
clear intention to limit the meaning of'industry" to 
definitions (a), (b) or(d) in section 7, as it applies in 
section 38(2)(b) to awards. 

(9) In our opinion, the word "calling" has its 
own meaning in section 38(2)(b) and does not 
mean "industry", nor does it therefore lend itself to 
any further definition as a branch of an industry. 
The section does not paraphrase definition (c) in 
section 7 which it would have if it were intended to 
apply that definition. It deliberately uses the sole 
word "calling", the word used in the award, to mean 
"calling" and not "industry". Indeed, the scope 
clause uses both words plainly in the meanings of 
"calling" and "industry" as we have described the 
latter words meaning above. Thus, in our opinion, 
section 38(2)(b) does not use the word "industry" to 
mean "a branch of an industry" when the branch is 
identified by a calling. That is because "industry" 
in section 38(2)(b) cannot be defined by "calling". 
Put shortly, the plain use of the two words in 
section 38 excludes any meaning of "branch of 
industry" being attributed to the word "industry''.^ 

fortiori, a branch of an industry cannot be 
identified by calling. 

Thus, the respondent cannot be said to be registered 
in respect of a branch of an industry, and thus, an 
industry to which the award applies. 

It follows that there is no power in the Commission to 
add the respondent union as a party to the award. We 
say that not because the discretion was wrongly 
exercised, although in the end it may have been, but 
because no power exists or existed in the circumstances. 
The appeal is made out. We also refer to what Brinsden 
P. said in FMWU v. HSOA and Others 65 WAIG 2033 at 
2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

The decision at first instance will be quashed. 
Order accordingly. 

Appearances: Mr D.H. Schappcr (of Counsel) on 
behalf of the appellant. 

Mr LA Jackson (of Counsel) on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The United Furniture Trades Industrial Union 

of Workers, WA. 
No. 720 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT. P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER O.K. SALMON 

25th day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 13th day of July 1989 and having heard Mr 
D.H. Schapper (of Counsel) on behalf of the appellant 
and Mr L.A. Jackson (of Counsel) on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 7th day of August 1989, wherein the Full Bench 
unanimously quashed the decision at first instance, it is 
this day, the 7th day of August 1989, ordered that the 
decision of the Commission at first instance be 
quashed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

D. Neil 
and 

The Hon Minister for Community Services 
No. 614 of 1989. 

The Civil Service Association of 
Western Australia (Incorporated) 

and 
The Hon Minister for Community Services. 

No. 615 of 1989 
BEFORE THE FULL BENCH: 

THE PRESIDENT. P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR. 
20th day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 20th day of June 1989 and having heard 
Mr K. Dodd on behalf of the applicants and Mr A. 
Caccamo on behalf of the respondent and the parties 
having agreed that the matter be dismissed, and the Full 
Bench having delivered judgment on the 20th day of 
June 1989 wherein the Full Bench unanimously 
dismissed the appeal, it is this day the 20th day of June 
1989, by consent, ordered that appeals 614 and 615 of 
1989 be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital Service and Miscellaneous, 

WA Branch 
and 

BP Refinery (Kwinana) Pty Ltd. 
No. 557 of 1988. 

BEFORE THE FULL BENCH: 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER J.A. NEGUS. 

8th day of December 1988. 

Order. 
THIS matter having come on for hearing before the Full. 
Bench on the 8th day of December 1988 and having 
been advised by Mr J. McGinty on behalf of the 
applicant that the union did not wish to proceed with 
the appeal, and advised by Ms P. Bentley on behalf of 
the respondent that the respondent had no objection to 
the withdrawal, and the Full Bench having concurred 
with the wishes of the parties, it is this day, the 8th day of 
December 1988 ordered the appeal be withdrawn. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH — 
Appeals against Decision of 

Industrial Magistrate — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84, 

Owners of Johnston Court Strata Plan 
and 

Ana Dumancic 
No. 656-658 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER O.K. SALMON 
COMMISSIONER C.B. PARKS. 

30th day of August 1989. 
Appeal — breach of award — Cleaners and Caretakers 

Award 1969 — contraventions proven and 
penalties imposed — applications amended by 
Industrial Magistrate to reflect true defendant — 
Justices Act relied on to amend name of defendant 
— Strata Titles Act 1966 — corporate body, not 
council of owners employers of respondent — 
misnomer by respondent — amended defendant 
had opportunity to answer complaint — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against the decision 
of His Worship, the Industrial Magistrate, given on 13 
April 1989 in matter No. 706 of 1988. 

The grounds of appeal, as amended, were as 
follows:— 

1. The Learned Industrial Magistrate was wrong 
in law and/or in the exercise of his discretion 
in substituting the Owners of Johnston Court 
Strata Plan 5493 as the Defendant in the com- 
plaint in lieu of the Council of Owners of 
Johnston Court. 

2. The Learned Industrial Magistrate was wrong 
in law and in fact in substituting the Owners of 
Johnston Court Strata Plan 5493 in that there 
was no evidence before the Court proving that 
the said substituted Defendant (Appellant) 
was the employer of the Respondent at any 
time. 

3. The Learned Industrial Magistrate was wrong 
in law and in fact in finding that the sub- 
stituted Defendant namely the Owners of 
Johnston Court Strata Plan 5493 was the 
employer of the Respondent prior to 14 
April 1986. 

4. The Learned Industrial Magistrate was wrong 
in law in applying the provisions of the by- 
laws promulgated under the Strata Titles Act 
on the basis that there was no evidence before 
him of the specific by-laws relating to the sub- 
stituted Defendant in circumstances where 
the issue of the application of by-laws only 
became relevant after His Worship had in the 
course of his decision substituted that Defen- 
dant, such that the substituted Defendant was 
denied any opportunity of giving evidence on 
the issue of by-laws. 

5. The Learned Industrial Magistrate was wrong 
in law and in fact in finding the Council of 
Owners of Johnston Court were agents for the 
Owners of Johnston Court Strata Plan 5493. 

6. The Learned Industrial Magistrate was wrong 
in law in making any findings in respect of the 
period prior to 16 April 1986. (Amended in 
appeal book by leave). 

7. The Learned Industrial Magistrate was wrong 
in law in refusing to make any set offs against 
the alleged underpayments for benefits 
received by the Respondent in the form of 
accommodation, electricity and telephone 
charges and the like. 

8. The Learned Industrial Magistrate was wrong 
in law and in fact in finding an underpayment 
of wages in circumstances where the evidence 
was so unsafe and unsatisfactory that His 
Worship was not able to make any calculation 
of the quantum of the said underpayment. 

In the course of the proceedings, Mr D. Clyne who 
appeared for the appellant withdrew grounds of appeal 
Nos. 7 and 8, so that there is no requirement to find in 
relation to them. 

Complaint No. 706 of 1988 alleged that, as amended, 
on 16 April 1986 the Owners of Johnston Court Strata 
Plan 5493, being a party bound by Award No. 12 of 1969. 
committed a breach thereof in that the defendant failed 
to pay the complainant the award wage of a caretaker 
pursuant to the award. 

Complaint No. 706 of 1988 was amended by the 
deletion of the words "between/on the 31st day of 
August 1982 and the 25th day of February 1987 at 
Fremantle" and the substitution for them with initials 
beside them of the words "on the 16th April 1986". 

The complainant of course in each matter was the 
respondent in these proceedings, Ms Ana Dumancic 
who at all material times was employed as a 
caretaker. 

Complaint No. 707 of 1988 alleges that "the Owners of 
Johnston Court Strata Plan 5493 committed a number 
of breaches of the award by failing to allow the 
complainant to take her annual leave accrued to 1 July 
1982, 1983, 1984, 1985 and 1986 respectively". 

The complainant alleges that these events occurred 
between 1 September 1982 and 25 February 1987 at 
Fremantle. 

Complaint No. 707 of 1988 alleges that the Council of 
Owners of Johnston Court, being a party bound by 
Award No. 12 of 1969, committed a breach thereof in 
that the defendant failed to allow the complainant to 
take annual leave pursuant to Clause 8. 

Complaint No. 708 of 1988 alleges that the Owners of 
Johnston Court Strata Plan 5493, being a party bound 
by Award No. 12 of 1969, has committed a breach 
thereof in that the defendant failed to pay the complain- 
ant her accrued holiday pay on termination pursuant to 
Clause 8. 

We should add that the defendant named in com- 
plaint No. 707 of 1988 is "the Council of Owners of 
Johnston Court". In the other three complaints the 
words "Council of have been deleted and there 
appears to be initialling at the side. It was suggested by 
Ms Payne of Counsel that this amendment was made by 
His Worship. 

The subject award which appears in copy form at 
page 138 of the appeal book (hereinafter referred to as 
"A.B.") is the Cleaners and Caretakers Award 1969 
(being Award No. 12 of 1969). 

It contains the following Clause 3. — Area and 
Scope:— 

This award shall apply to all workers in the 
callings set out in Clause 22. — Wages of this award 
in the industries carried on by the respondents: 
Provided however that it shall not apply to any 
worker who carries out the duties of a verger, nor to 



any worker covered by any other award or 
industrial agreement in force on 7 November 
1969. 

Section 83 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") is a 
section which prescribes for the Industrial Magistrate 
to have jurisdiction in relation to the enforcement of 
awards. 

Section 84 of the Act provides for appeals from any 
decision as defined in section 84(1) of His Worship, the 
Industrial Magistrate. 

By virtue of section 83 of the Act, any person on his 
own behalf to whom the award, industrial agreement or 
order applies, may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement of the award, 
industrial agreement or order [see section 83(1 )(d)]. 

His Worship found that the contraventions or failure 
to comply as alleged proven and imposed penalties in 
each instance. 

Section 83(8) of the Act provides:— 
Unless otherwise prescribed the practice and 

procedure to be observed before an Industrial 
Magistrate shall be those observed in civil 
proceedings. 

Regulation 3 of the Industrial Arbitration (Industrial 
Magistrate's) Regulations 1980 provides:— 

Subject to the Act and to these regulations, 
proceedings before the Industrial Magistrate and 
in particular the makingof a complaint, the issue of 
a summons, the summoning of witnesses, the fees 
to be paid in relation to any matter, the taking of 
evidence, the hearing and determination of a 
complaint and the costs and allowances to parties 
and witnesses shall be, with such modifications as 
circumstances require, those prescribed by the 
Justices Act 1902-79 in respect of proceedings 
before Justices for a simple offence. 

The reasons for decision of His Worship are set out at 
pages 15-27 inclusive (A.B.). His Workship found, inter 
alia, as follows:— 

Each of the complaints name the defendant as 
The Council of Owners of Johnston Court. It was 
conceded in dosing address by counsel for the 
complainant that that description was incorrect 
and indeed counsel stated that the wrong 
defendant had been named. 

His Worship agreed with that submission and upon 
application by Counsel for the complainant to amend 
to reflect the true defendant whom she said was "the 
Owners of Joh nston Court Strata Title 5493" and in the 
face of an objection that His Worship had no power to 
make the amendment, an order to amend was nonethe- 
less made. 

Relying on regulation 3(1) of the Industrial 
Arbitration (Industrial Magistrate's) Regulations 1980 
and section 83(8), and referring to the Justices Act, 
section 46, section 47 and section 48, each of which 
reads as follows:— 

Section 46: No objection shall be taken or 
allowed to any complaint, or to any summons or 
warrant to apprehend a defendant issued upon any 
complaint, for any alleged defect therein, in 
substance or in form, or for any variance between it 
and the evidence in support thereof, and any such 
variance shall be amended by order of the justices 
at the hearing. 

Section 47: If any such variance appears to the 
justices to be such that the defendant has been 
thereby deceived or mislead, they may, and at the 
request of the defendant shall, upon such terms as 
they think fit, adjourn the hearing of the case to 
some future day, and in the meantime may commit 

the defendant, or discharge him upon recognis- 
ance for his appearance at the time and place to 
which the hearing is adjourned. 

Section 48: Every order for the amendment of a 
variance shall be entered on the proceedings of the 
justices, and a minute thereof, if required, shall be 
given to the party against whom it was made. 

And referring to various authorities, in particular, 
Kennedy Allen The Justices Act Queensland (3rd Edition) 
The Law Book Co Ltd pages 133 and 124, and Crothers 
v. Sheil 7 ALJ 199, His Worship held [see page 24 (A.B.)], 
taking into account the provisions of the Strata Titles 
Act and the by-laws that the Council of Owners of 
Johnston Court are agents of the Owners of Johnston 
Court Strata Plan 5493. Thus, in his view, the provisions 
of the Justices Act enabled him to amend the name of 
the defendant from "the Council of Owners of Johnston 
Court" to "the Owners of Johnston Court Strata Plan 
5493" in respect of each of the complaints and this was 
cited by the decision of Crothers v. Sheil (op. cit). 

He also held that the Owners of Johnston Court 
Strata Plan 5493 was the employer of Ms Dumancic 
throughout the entire period of her employment 
although in the beginning real estate agents, namely 
Gill-Boine acting on their own behalf had engaged her 
as a caretaker. 

In the end His Worship found the complaints all 
proven. 

The Strata Titles Acts 1966 and 1985. 
The above Acts are material to a determination of this 

appeal. There was a Strata Titles Act 1966 which was 
repealed by the Strata Titles Act 1985 which in turn was 
amended by the Strata Titles Act Amendment Act 
1986. 

Section 3 of the Strata Titles Act 1985 defines 
"Council" to mean "the council of a strata company 
constituted or deemed to have been constituted under 
this Act". 

Strata company is defined to mean "a body corporate 
constituted under section 32". Section 32 provides:— 

(1) Upon the registration of a strata plan, the 
proprietors from time to time shall constitute the 
strata company by the name of "The Owners of (the 
name of the building)" and the number of the strata 
plan allocated to it, by the Registrar of Titles, on the 
registration, and a strata company shall be a body 
corporate with perpetual succession and a 
common seal. 

(2) ... 
(3) A strata company— 

(a) is capable of suing and being sued; 
(b) shall be regulated in accordance with this 

Act and the by-laws in force in respect of 
that strata company; 

(c) is not subject to the Companies (Western 
Australia) Code; and 

(d) may do and suffer all things that bodies 
corporate generally may, by law, do and 
suffer and that are necessary for or 
incidental to the purposes for which a 
strata company is constituted. 

Section 33(1) provides:— 
Where the proprietors of the lots the subject of a 

strata scheme are jointly entitled to take 
proceedings against any person or are liable to 
have proceedings taken against them jointly (any 
such proceedings being proceedings for or with 
respect to common property), the proceedings may 
be taken by or against the strata company and any 
judgment or order given or made in favour of or 
against the strata company in any such 
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proceedings shall have effect as if it were a 
judgment or order given or made in favour of or 
against the proprietors. 

Section 35 prescribes the duties of strata companies. 
Section 37, section 38 and section 39 provide for the 
powers. 

By virtue of section 44 it is prescribed that:— 
(1) The functions of a strata company shall, 

subject to this Act and any restriction imposed or 
direction given at a general meeting, be performed 
by the council of the strata company. 

(2) The council of a strata company shall be 
constituted and shall perform its functions in 
accordance with and in the manner provided by 
the by-laws of the strata company. 

Section 46 provides:— 
If at any time there is no council of a strata 

company or there are insufficient members of the 
council to constitute a quorum in accordance with 
the by-laws of the strata company, the functions of 
the council may be performed by the proprietors in 
general meeting of the strata company. 

Section 42(2) deems the provisions in schedule 1 to 
the Act to be deemed to be by-laws of the strata 
company, although they may be amended in certain 
circumstances. 

Clause 8(2)(b) of schedule 1 provides:— 
The council may — employ on behalf of the 

strata company such agents and employees as it 
thinks fit in connection with the control and 
management of the common property and the 
exercise and performance of the powers and duties 
of the strata company. 

In the 1966 by-laws the following provision 
occurred:— 

The council may employ for and on behalf of the 
company such agents and servants as it thinks fit in 
connection with the control and management of 
the company proper of the exercise and 
performance of the powers and duties of the 
company. 

It was upon the basis of the Act and the by-laws that 
His Worship formed the view that the Council of 
Owners of Johnston Court was the agent of the Owners 
of Johnston Court Strata Plan 5493. 

Pages 210-223 (A.B.) contained a copy of the original 
Strata Plan 5493 and the sheets relating thereto. 

There were various copies of Minutes of Annual 
General Meetings of the Owners of Johnston Court, 
Fremantle, Strata Plan 5493 and also council meetings 
exhibited, including the following:— 

(1) Page 240 (A.B.) — Chairman of the Council 
in Minutes of 19 February 1985, item 7, contained a 
reference to collecting, car parking fees and the 
wages account varying considerably from the 
previous year. 

(2) Page 246 (A.B.) — Reference to Ana 
Dumancic. when she was out of her unit, leaving a 
note on her door stating her whereabouts. 

Submissions. 
Mr Clyne submitted that:--- 
(1) The appellant, namely the Owners of 

Johnston Court Strata Plan 5493, having been 
substituted as the defendant in lieu of "the Council 
of Owners of Johnston Court", had no opportunity 
to play any part in the trial. The joinder had not 
occurred until addresses were completed. 

(2) Crothers v. Sheil {op. cit.) was not a case in 
point. 

(3) The substitution of a new defendant was not 
a mere technical variance; it was the substitution of 
an entirely different defendant who did not take 
part in the trial but who was convicted. 

(4) His Worship was wrong in law and/or in the 
exercise of a discretion substituting the Owners of 
Johnston Court Strata Plan 5493 as the defendant. 
There was in fact no evidence before the Court 
proving that the substituted defendant was the 
employer of the respondent at any time. 

(5) The learned Industrial Magistrate was 
wrong in law in making any orders in respect to the 
period prior to 15 December 1982 and by 
amendment to 16 April 1986, because that does not 
deal with the complaint unless there is something 
in the transcript where it was re-amended. 

(6) Even if there were some common persons in 
the Council and in the Ownership, the Ownership 
is still vested in the body corporate and that is a 
different entity from the Council that directs it. 

It was submitted by Ms Payne, who appeared for the 
respondent, as follows:— 

(1) If the Justices Act 1902-79 is silent, then one 
goes to civil procedure. 

(2) Section 46 and section 48 of the Act would 
not cover a situation where, in effect, there had 
been an error in the name of a particular 
defendant, but if one were dealing with a situation 
where a new defendant is being substituted then 
the Justices Act says nothing in relation to it. 

(3) Kennedy Allen {op. cit.) at page 133 
states:— 

It is clear that, apart from the statute, justices 
cannot substitute a new party for a defendant, 
unless they weigh the irregularity, but that is 
not the approach that is adopted by a Civil 
Court in dealing with whether a new party can 
or should be substituted. 

(4) The discretion which a Court should 
exercise was referred to in McLean v. K. Case and 
C. Deignan Pty Ltd (1960) NSVVR 873, where it was 
held by Richardson J. that it was open to a 
Magistrate in the circumstances to find that a 
registered company was identical with the 
defendant who was before him, and that there was 
a mere misdescription or misnomer of a body 
corporate in legal proceedings (see page 876). 
Section 65 of the New South Wales Justices Act was 
framed, at least in 1960, in similar terms to section 
46 to section 48 of the Western Australian Justices 
Act. 

(5) Therefore, the actual corporate body was 
before the Magistrate in the proceedings and what 
occurred here was not: a misjoinder of parties but 
an effective misnomer. 

(6) If ordinary civil procedure applies because 
there is no provision in the Justices Act which deals 
specifically with changing the actual party who is 
before the Court, then the Annual Supreme Court 
Practice, 1988. at page 180. paragraph 15/6/1 assists, 
and the English order 15 is the equivalent of the 
rules of the Supreme Court rules of this State (see 
order 18):— 

Generally speaking, a court will make all 
such changes in respect of parties as may be 
necessary to enable an effectual adjudication 
to be made concerning the matters in 
dispute. 

(7) Thus, the decision by His Worship to allow 
the amendment to take place was a proper one in 
the circumstances. 

A71421/2 
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(8) Evidence before His Worship at first 
instance in relation to "the Council of Owners of 
Johnston Court" and "the Owners of Johnston 
Court Strata Plan" was used loosely and inter- 
changeably as follows:— 

In the evidence of the respondent she 
referred to the Owners of Johnston Court— 

(a) Page 41 (A.B.); 
(b) Page 45 (A.B.) — reference to cheque 

drawn on the account of Owners of 
Johnston Court; 

(c) Page 46 (A.B.); 
(d) Page 59 (A.B.); 
(e) Page 78 (A.B.): 
(0 Page 106 (A.B.): 
(g) Page 107 (A.B.) — schedule of 

duties; 
(h) Page 119 (A.B.) — evidence of Mr 

Shapcott as treasurer. 
We have read those extracts from the transcript 

and they bear out what Ms Payne submitted. In 
addition, Ms Payne referred us to exhibits as 
follows:— 

(1) Exhibit N starting on page 225 (A.B.) being 
the Minutes of an Annual General Meeting of the 
Owners of Johnston Court which took place in 
1981, and at page 228 (A.B.) where there is a 
heading "Caretaker" which says "our new and 
excellen t caretaker Ana Dumancic was thanked by 
the Chairman on behalf of all present.. 

(2) Page 230 (A.B.) being the Annual General 
Meeting of the Owners of Johnston Court which 
took place on 29 February 1984, where at page 232 
(A.B.) there was reference to the payment of the 
caretaker in line with the award. 

(3) Exhibit P on page 239 (A.B.) being Minutes 
of an Annual General Meeting of 19 February 
1985. 

(4) Exhibit R starting on page 246 (A.B.). 
(5) Exhibit T on page 251 (A.B.) being a cheque 

for wages drawn on the account Proprietors Strata 
Plan — The Owners of Johnston Court — 
Fremantle, dated 2 October 1985. 

(5) Exhibit V on page 256 (A.B.) being a 
statement of duties referred to by Mr Driver in 
evidence which starts off "The Caretaker is 
employed by the Owners Council of Johnston 
Court". 

The following submissions were made in relation to 
the Strata Titles Act:— 

(1) There was a certified copy of the Strata Plan 
and the certified copy of the Strata Plan is conclu- 
sive evidence under the provisions of the Act as to 
the existence of the corporate body. 

(2) There was also conclusive evidence as to 
whether or not there were any by-laws adopted by 
this corporate body. 

(3) There were not notations that there had been 
any amendments made to the by-laws by the 
corporate body [see exhibit M at page 210 (A.B.)]. 

(4) The 1985 Act in schedule 3, Clause 12(1), 
provides for the fact that a strata company in 
existence before the 1985 Act came into force 
should be deemed to be a company constituted 
under section 32 of the 1985 Act — (see schedule 3 
to the 1985 Act — the transitional and savings 
provision). 

It was submitted, therefore, that if one looks at the 
way the Strata Titles Act works, and the relationship 
between the Council and the Owners, there could not be 
any confusion in the minds of the parties before the 

Court that the real defendant who was there and being 
represented was in fact the Owners of the strata 
company and not merely the Council of Owners. It was 
submitted that the Council of Owners has no separate 
legal identity aside from the actual body corporate 
itself. 

The group certificate provides grounds for the 
learned Magistrate to find that "the Owners of Johnston 
Court" was the employer of the particular respondent. 
Thus, at all times, the employment was by the Owners of 
Johnston Court, and the real estate company or the 
Council acted as agents only [see page 120 (A.B.) and 
exhibit Q], 

In relation to complaint No. 707 of 1988 another 
Industrial Magistrate on one of the return dates gave the 
complainant general leave to amend. 

Findings in relation to the payment made during the 
period cannot be attacked because the complaint 
actually before His Worship merely dealt with what the 
complainant had and should have been paid during a 
two week period ending on 16 April 1986. Thus, it was 
open to and proper for His Worship to find that the sum 
of $492.30 was payable. 

It was submitted by Mr Clyne that, whilst the Justices 
Act applies, even if he were wrong in that and civil 
procedural principles applied, once the name of the 
defendant was changed then the Court will do justice 
and let the issues be joined between the right parties and 
allow them the right to be heard. That right was not here 
afforded. 

Observations and Conclusions. 
The major issue in this matter revolves around the 

substitution by His Worship of the name "The Owners 
of Johnston Court Strata Plan 5493" for the name "The 
Council of Owners of Johnston Court" and 
consequently that the former was not the employer of 
the respondent at any time. Ancillary to that, there are 
two questions to be asked:— 

(1) Was this a question of a misnomer? 
(2) Was the wrong defendant altogether the 

subject complaint? 
Those questions should be of the answer yes and no 

respectively as we will later demonstrate in these 
reasons. 

The Strata Titles Act is quite clear and, in summary, 
prescribes the following, and in our view:— 

(1) The Council of a strata company is not 
synonymous with the company. 

(2) The body of the proprietors of the company 
constitute a strata company which is a body 
corporate. 

(3) It is still the law that a company has a legal 
identity or personality apart from its shareholders. 
In similar cases to this the shareholders are in the 
same case as the proprietors. 

(4) A strata company may do and suffer all 
things which bodies corporate generally may do, at 
law. 

(5) The functions of a strata company shall be 
performed by the Council, but subject to the Act. on 
the directions of a general meeting of the 
proprietors and in accordance with the by-laws. 
The Council is elected by the proprietors to carry 
out the functions of the corporate body. 

(6) It is noteworthy that, in the absence of the 
existence or other inability of the council, the 
functions may be performed by the proprietors of 
the strata company in a general meeting. 

(7) Thus, quite clearly, the Council is the 
statutorily prescribed governing body of the 
company. It is a similar case to the board of 
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directors of a company incorporated under the 
Companies Code (WA) and accountable to the 
proprietors. 

(8) The Council could not as such employ the 
respondent. Quite clearly, on the evidence, they did 
not. The company did. There is, on reading, dear 
evidence contained in the minutes of the general 
meeting to that effect. Quite clearly too, the by-laws 
would not permit the Council to employ a person 
except for and on behalf of the company. 

(9) The Council could not of itself employ or 
enter into a contract of employment with such 
agents as it thinks fit in its own right. 

(10) Schedule 1, Clause 4 of the 1985 Act 
continues the existence of a company which came 
into being under the 1966 Act — Schedule 3. 

Based on those principles as well as what we say 
hereinafter, it is clear that His Worship did not err. 

It is not arguable that the specific issue of the by-laws 
should have been raised anew, because the Council 
would have had notice of what the by-laws were, which 
notice was notice to the Owners. Put more strongly, the 
Owners did not quarrel v/ith the assertion that the 
relevant by-laws which applied were those referred to. 

We adopt what was said in Kennedy Allen {op. cit.) at. 
page 124. It is abundantly clear that this was a 
misnomer, as therein described, namely a mere 
technical variance between the complaint and the 
evidence with regard to the name or the description of 
the person charged within the meaning given to that in 
the Justices Act. 

The approach to be taken, that being the case, is well 
illustrated by that taken in, and by the ratio decidendi in 
McLean v. K. Case and C. Deignan Pty Ltd (op. cit.). The 
Magistrate properly adverted to section 46, section 47 
and section 48 of the Justices Act 1902-79. There was no 
need to adjourn the matter. There is no question but that 
the Justices Act properly applies pursuant to the 
Regulations and section 83(7) of the Act. If follows that 
there was no need to have recourse to civil procedure. 
The facts of the matter were properly explained and the 
minutes of the corporate body and of the Council were 
included in the substantial evidence which the 
defendant had a chance to answer, and, indeed did 
answer, albeit underthe wrong name. There was thus no 
injustice caused to the appellant and it had every 
opportunity to present its case. 

In addition, the statute, as we have quoted it above, 
plainly reveals that the respondent is a corporate body 
governed by an elected board of directors charged with 
carrying out the functions of the employer corporate 
body. 

Further, the Council was not the employers, having 
regard to the prescribed statutory nature of the Council 
and of the corporate body, by-law 8(2) could not 
authorise the Council to employ persons in its own right 
only to engage them on behalf of the body whose 
directors they are. The members of the company, are, to 
put it tritely, not the corporate body. Thus, the word 
"employ" has that meaning in by-law 8(2) as we have 
said above. 

We should add [see page 29 (A.B.)], that general leave 
to amend the complaints was given by the Industrial 
Magistrate, D.W. Walsh before the complaints were 
heard. 

We would also add that, in relation to ground 6, it is 
perfectly clear that the respondent was at all material 
times employed by the appellant and there was ample 
evidence of that. 

To illustrate this assertion there is reference in the 
minutes of 9 December 1981 [see page 228 (A.B.)] to the 
respondent as a new and excellent caretaker, [see also 
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page 232 (A.B.)], and reference to the payment of wages 
to her as an expense. Reference is also made in the 
minutes of 29 February 1984 [see page 230 (A.B.)], and 
the minutes of the Annual General Meeting of the 
appellant dated 19 February 1985 [see page 242 (A.B.)] 
where the corporate body agreed to increase the salaries 
of the caretakers and see the direct payment to her by 
cheque on 2 October 1985 [see page 251 (A.B.)]. 

In the circumstances, having regard to the 
respondent's evidence at pages 45-47 (A.B.), exhibit 1 
[page 266 (A.B.)] (exhibit 1 being the group certificate 
from 3 May 1986 to 30 June 1986) reveals that she was 
not employed by the agents Gill-Boine, but by the 
respondent's corporate body. His Worship's finding 
that the corporate body took over on 14 April 1989 is 
somewhat against the weight of the evidence; in 
particular, as to whom the respondent's employer was 
and who paid her. Thus, ground 6, in particular, is not 
made out. His Worship did not err in any aspect alleged 
in these grounds of appeal. We refer in the context of 
those comments to FMWU v. HSOA and Others 65 
WAIG 2033 at 2034 per Brinsden J. 

No ground is made out and the appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr D.R. Clyne (of Counsel) for the 

appellant. 
Ms A.V. Payne (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Owners of Johnston Court Strata Plan 
and 

Ana Dumancic 
No. 656-658 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER O.K. SALMON 
COMMISSIONER C.B. PARKS. 

30th day of August 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 18th day of July 1989 and having 
heard Mr D.R. Clyne (of Counsel) on behalf of the 
Appellant and Ms A.V. Payne (of Counsel) on behalf of 
the Respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 30th day of August 1989 wherein it found that the 
appeal be dismissed and gave reasons therefor, it is this 
day, the 30th day of August 1989 ordered that the appeal 
be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth 

and 
Signlite Pty Ltd. 
No. 847 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT. PJ. SHARKEY ESQ 

COMMISSIONER G.L. FIELDING 
COMMISSIONER LA. NEGUS. 

30th day of August 1989. 
Appeal — Electrical Contracting Industry Award — 

breach of award — respondent not respondent to 
award — respondent not part of electrical contract- 
ing industry — respondent involved in manufac- 
ture and supply — Parker s Case — common object 
test — scope clause of award — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is a joint decision of the 
President and Negus C. This was an appeal by the 
appellant union against a decision of His Worship, the 
Industrial Magistrate, given on 25 May 1989 and it 
comes before us, pursuant to section 84 of the 1 ndustrial 
Relations Act 1979 (as amended) (hereinafter called 
"the Act"). The grounds of appeal and relief sought are 
set out at pages 2-3 of the appeal book (A.B.) and are as 
follows:— 

1. The Industrial Magistrate erred in finding that 
the Respondent was not engaged in the 
Electrical Contracting Industry and therefore 
was not bound by the terms of the Electrical 
Contracting Industry Award No. R22 of 1978 
in that: 

(1) the Industrial Magistrate 
misinterpreted the decision in Parker and 
Son v. Amalgamated Society of Engineers 
(1926) WALR 90 ("Parkers Case"); 

(2) in particular, the Industrial 
Magistrate misinterpreted the "common 
object" test set out in the judgment of 
Burnside J. in Parker's Case; 

(3) having misinterpreted the decision 
in Parker's Case and the "common 
object" test set out therein, the Industrial 
Magistrate applied the wrong test to the 
evidence before him on the question 
whether the Respondent was engaged in 
the Electrical Contracting Industry for 
the purpose of determining whether the 
Respondent was bound by the terms of 
the Electrical Contracting Industry 
Award No. R22 of 1978. 

(4) if the Industrial Magistrate had 
correctly interpreted the decision in 
Parker's Case and the "common object" 
test set out therein, and correctly applied 
those principles to the evidence before 
him, then he would have found that the 
Respondent was engaged in the Electrical 
Contracting Industry and therefore was 
bound by the terms of the Electrical 
Contracting Industry Award No. R22 of 
1978. 

2. The Industrial Magistrate also erred in 
deciding that the complaint had not been 
proven on the balance of probabilities in that 
if he had not erred as alleged in paragraph 1. 

above then, in light of his other findings in the 
matter, he would have found that the 
complaint had been proven. 

3. In the circumstances the Appellant seeks 
orders that: 

(1) the appeal is upheld; 
(2) the decision of the Industrial 

Magistrate appealed from is reversed; 
(3) the complaint having been proven 

on the balance of probabilities the matter 
is referred back to the Industrial 
Magistrate for further hearing and 
determination on the question of 
payment by the Respondent of the 
amounts allegedly underpaid by the 
Respondents and penalty. 

The complaint, which was before His Worship 
pursuant to section 83, alleged that, on 25 August 1988, 
the defendant, being a party bound by Award No. R22 
of 1978 had committed a breach thereof in that "it failed 
to pay its employee, Greg Cessford. wages in 
accordance with the provisions of the Electrical 
Contracting Industry Award No. R22 of 1978 in respect 
of work performed by Greg Cessford during the week 19 
August 1988 and 25 August 1988". 

The reasons for decision of His Worship were given 
extemporaneously and appear at pages 9-13 (A.B.). 

Award No. R22 of 1978 is the Electrical Contracting 
Industry Award (hereinafter "the award") which 
provides in Clause 3. — Area and Scope the 
following:— 

This award relates to the Electrical Contracting 
Industry within the State of Western Australia and 
to all work done by employees employed in the 
classification shown in the First Schedule — 
Wages and employed by the respondents in 
connection with the wiring, contracting, 
maintenance and the installation and 
maintenance of electric light and power plants, 
and the installation of all classes of wiring, repair 
and maintenance of electric and electronic 
installations and equipment including 
switchboards and appliances carried out by the 
respondents as electrical contractors. Provided 
that the award shall not apply to the 
manufacturing section of the business of any of the 
respondents. 

In fact. His Worship found that Mr Cessford was paid 
under the Metal Trades (General) Award No. 13 of 1965 
(exhibit 4). 

Page 48 (A.B.) contains an advertisement for the 
position headed "Electrician" and reads as follows:— 

Progressive neon sign company requires an 
Electrician to install and maintain our neon and 
fluorescent signs. Experience preferred but not 
essential. Applicants must have an open "B" 
licence and be prepared to hold our company 
contractors licence. 

Pleasant working conditions, above award rates, 
superanuation etc. 

That advertisement appeared in The West Australian 
newspaper dated 22 July 1987 and was the one which Mr 
Cessford answered. 

It must be said that the real question in this matter 
was whether Mr Cessford was employed by a person 
who could be said to be a respondent by common rule 
under section 37 of the Act. That involved a 
consideration, inter alia, of the scope and area clause of 
the award. 
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Section 37 provides:— 
(1) An award has effect according to its terms, 

but unless and to the extent that those terms 
expressly provide otherwise it shall, subject to this 
section— 

(a) extend to and bind— 
(i) all employees employed in any 

calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those 
employees; 

and 
(b) operate throughout the State, other than 

in the areas to which subsection (1) of 
section 3 applies. 

That was the section which governed His Worship's 
findings in this matter. 

The statement of admitted facts which was described 
as a draft, but which we were told was final, does not 
designate the classification, under either award, of Mr 
Cessford. However, it was not in dispute that he was 
employed in a classification under the award. In 
addition, he was a qualified electrician under the 
Electricity Act 1945. 

His Worship found that Mr Cessford was an 
electrical installer and that he was engaged in wiring 
and installation of electrical lights, namely neon 
lighting and fluorescent tubing, and that the industry in 
which he was engaged was the manufacture and 
installation of lighting. His Worship also held that, in 
order to make out a prima facie case as far as 
respondency is concerned, it was necessary for the 
complainant to merely show that the defendant was a 
licensed electrical contractor. His Worship accepted the 
evidence of the Managing Director. Mr Louth that 80 to 
85 per cent of the work done in relation to fulfilling 
orders for the supply and installation of signs was done 
in the actual manufacture of the signs themselves. 

His Worship, applying Parker's Case 29 WALR 90. 
held that the common object measured by that test was 
not the electrical contracting business, but the sign 
making business, and there was no evidence that the 
defendant did anything apart from making signs. 
Indeed, there was no evidence before the Court that the 
defendant was engaged in the business of electrical 
contracting. His Worship found that 15 to 20 per cent of 
the work was done in relation to the fulfilling or orders 
by the respondent was in the supply and installation of 
signs. Fifty per cent of the 15 to 20 per cent was done in 
electrical work, so that the electrical component would 
have comprised 10 per cent in the actual supply and 
installation of the signs themselves. 

We should say, if it were necessary to say it, that the 
sole issue in this case was the respondency. The onus, of 
course, lay at all times upon the appellant to establish 
on the balance of probabilities that the award applied to 
the respondent employer. 

The classic rule for determining the "industry" under 
an award was laid down by Burt J. in WA Carpenters 
and Joiners. Bricklayers and Stoneworkers Industrial 
Union of Workers v. Terry Glover Pty Ltd 50 WAIG 704. 
At page 705 he said;— 

Every award while it is in force is binding upon 
all employers employing workers employed in the 
callings mentioned in the award "in the industry to 
which the award relates". Section 85 of the Act. 

Each and every award must relate to an industry 
and what the industry is, is in every case primarily a 
question of construction of the particular award. It 
may be that the question is not only primarily but 
finally a question of construction, and it may be 

that the award as a matter of construction fails to 
give the final answer and requires for that purpose 
that findings of fact be made. 

An award if made in terms "to relate to the ship- 
building industry" would be of the first-mentioned 
kind. An award expressed to relate, as the one 
under construction here is expressed to relate, to 
"the industries carried on by the respondents set 
out in the schedule attached to this award" is of the 
other kind. In such a case the industry to which the 
award relates cannot be made known without 
definition of the industries carried on by the 
respondents. And this is necessarily a question of 
fact. 

His Honour then referred to the doctrine in Parker's 
Case {op. cit.) (i.e. "the common object" which it is 
sought to attain by the combined efforts of the employer 
and the worker indicates the industry in which they are 
engaged). 
. His Honour then held:— 

Be this as it may the application of that doctrine 
requires that one makes a finding — which I 
emphasise is a fact finding — as to the industry 
carried on by the named respondents as at the date 
of the award. This having been done, the limits of 
the industry are then established. 

Much emphasis was laid upon Parker's Case {op. cit.) 
by the advocates in this matter. In this case, one first 
attempts a construction of the award and if that does not 
provide the final answer one would have to make 
findings of fact. Firstly, it is clear that the "industry" 
involved is "the electrical contracting industry". 
Secondly, it is clear from the proviso to Clause 3 of the 
award that manufacturing is not a part of that 
"industry", or, if it is, that the award does not apply to 
it. 

The first task is to construe the area and scope clause 
according to its ordinary meaning (see Northwest Beef 
Industries Ltd 64 WAIG 2133). The area and scope 
clause provides that the award relates to the "electrical 
contracting industry" within the State of Western 
Australia. That is at first blush, the industry to which the 
award applies. It also refers to all workers employed in 
the classification shown in the First Schedule — Wages 
and employed by the respondents in connection with 
the named sorts of work. Thus, the first approach 
referred to in Glover's Case {op. cit.) is to be used. 

The industry is defined as the electrical contracting 
industry. The industry is not defined by the enterprises 
carried on by the named respondents. 

However, the award does not apply to the 
manufacturing section of the business of any 
respondents. The award applies to classifications and 
the work done by employees employed in those 
classifications. 

Since it is not evident from the plain language what 
the electrical contracting industry is, then a fact finding 
exercise is required. 

Whilst the award might apply to persons who do 
certain work carried out by the respondents, that part of 
the scope clause doing that designates the employees as 
persons firstly employed in the classifications in the 
First Schedule and secondly, designates employees 
employed in connection with certain activities carried 
out by the respondents to the award, provided, however, 
that they are named activities carried out by the 
respondents as electrical contractors. - 

Thus, if those activities were not carried out by the 
respondents as electrical contractors, then the fact that 
they were performed by employees referred to in the 
classifications in the First Schedule, would not mean 
that the award applied to the employees. 
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However, the plain words of the scope clause of the 
award designate an industry. It is the electrical 
contracting industry. 

The award, by section 37, extends to and binds all 
employees employed in any calling mentioned therein 
in the industry or industries to which the award applies. 
It also applies to all employers employing those 
employees. The industry to which the award applies, as 
I have said, is that stated in the area and scope clause. It 
is the electrical contracting industry. 

This was a matter where the first test contained in 
Glover's Case was applicable. In other words, findings 
of fact were necessary in determining what the electrical 
contracting industry was. in the context of clause 3 of 
the award. 

That means that to make the finding of fact required, 
one applies the test in Parker's Case (op. cit.) and asks 
"What is the common object which it is sought to attain 
by the combined efforts of the employer and worker". 
Thus, the industry in which they are engaged is 
determined (see also HEIU v. WA Cleaners and 
Caretakers Union 61 WAIG 609 at 610):— 

The "common object" idea spoken of in Parker's 
Case is used to identify an industry for the purpose 
of ascertaining the coverage of an award in a case 
in which the award does not, in terms, identify the 
industry. 

In this case, the electrical contracting industry means 
in plain words the industry involving those employers 
who contract to do electrical work. That would seem to 
us to be the ordinary meaning of the words. The 
description of work done by the employees does not 
hold the answer. 

One then looks at the facts in this matter. I must say 
that there was evidence (see exhibit J) that firstly 
through the subject employee. Mr Cessford, the 
respondent employer held an electrical contractor's 
licence. However, the holding of such a licence, 
although evidence as to the industry of the employer, 
could not be conclusive, because the granting of the 
licence was necessary, on the uncontroverted evidence 
in this case, because the State Electricity Commission of 
Western Australia said that it was necessary. It was 
necessary solely because Mr Cessford was employed to 
instal the signs which Signlite Pty Ltd had 
manufactured. It does not designate the industry, 
particularly when one examines the Electricity Act, 
1945 as we did when so invited. Indeed, the respondent 
had employed other workers in the past who were not 
electrical contractors to do similar work [see page 123 
(A.B.)]. because they satisfied the State Electricity 
Commission that they were capable of installing 
signs. 

His Worship found, to paraphrase it, that the 
installation component of the respondent employer's 
activities was insignificant when one considers the 
activities of the employer. This, it was submitted, 
involved a disregard for a misapprehension of the 
common object test in Parker's Case (op. cit.). In the end, 
it did not. 

However, it was submitted that for the purposes of the 
scope clause, the manufacturing section of an 
employer's business would not apply. 

It was also submitted that the second part of the scope 
clause sets out the type of work which when performed 
forms part of the contracting industry. 

In that context, we were referred to the Electricity Act 
1945. 

The evidence before the Industrial Magistrate was 
that the employer was engaged in the manufacturing, 
sales and installation of neon and illuminated signs. 
That was the evidence of the Managing Director Mr 

Paul Louth and other witnesses, including even Mr 
Cessford. These signs were both neon signs and 
illuminated signs. 

There was evidence that an electrical contractor can 
be called in to fix the sign if their own employees are too 
busy. 

The main source of revenue of the respondent is, on 
the evidence, from manufacturing non-illuminated 
signs. Five per cent of the work was electrical assembly 
and the electrical side of installation took up to 50 per 
cent of the time, on the evidence. 

Prior to a price being given, according to the 
respondent's sales manager Mr Pine, "clients" are 
advised that the respondent does not do electrical 
connections. 

It is necessary to consider, in substance, what the 
scope clause means. What, in particular, do the words 
"Provided that the award shall not apply to the 
manufacturing section of the business of any of the 
respondents" mean? 

There is. of course, no evidence of the businesses of 
the respondent and, in particular, what manufacturing 
sections exist in those businesses or any of them. The 
industry to which the award applies in section 37 terms 
is the electrical contracting industry. One does not 
know what is manufacturing for the purposes of the 
scope clause. What is quite clear is that applying the test 
of Parker's Case (op. cit.). the common object to be 
achieved by Mr Cessford, on his evidence, and by the 
respondent employer on the evidence of its witness, was 
the manufacture and supply of signs. 

The witnesses all quite correctly described it as "the 
sign industry". The respondent is not in the business of 
electrical contracting. What clearly occurs is that the 
respondent manufactures and supplies signs to buyers. 
Sometimes that supply includes installation, with 
various equipment and machinery. Sometimes the 
supplier will instal. In this case, the work done by Mr 
Cessford is directed to installing a sign, and not all of the 
work is electrical. His work is and was inseparable from 
and directed towards the manufacture and supply of 
signs. Some of that work includes electrical work. Half 
of it does not. 

In any event, the contract entered into with customers 
of the respondent is, on the evidence, not a contract to 
do electrical work. It involves a contract to manufacture 
and supply a sign. That supply might include 
installation. Part of that process of installation includes 
electrical work. Admittedly, the electrical work can be 
contracted out on the evidence to an electrical 
contractor. However, no doubt some of the other 
processes of manufacture and installation might also 
be contracted out. However, that that can be done does 
not alter what the industry carried on by the respondent 
is. applying the common object test. The evidence, as we 
have described it. is quite clear. The common purpose to 
be achieved by the employer and the employee in this 
case was, put broadly, "the sign industry" or more 
particularly "the manufacture and supply of signs". 

The fact that the award is prescribed not to apply to 
the manufacturing section of the business of any of the 
respondents, does not mean than an inquiry by this 
tribunal into whether an employer is "in the electrical 
contracting industry" is restricted to a mere 
consideration of one facet of that employer's enterprise. 
That would be an artificial and erroneous approach. In 
addition, the answer does not prescribe such an 
approach. 

In the end, there was no sufficient proof that the 
respondent was in the electrical contracting industry, 
put at best for the appellant. To the contrary, there was 
sufficient and cogent uncontradicted evidence which 
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enabled His Worship, whether he expressed it correctly 
or not. but applying Parker's Case {op. cit.). to find that it 
was not. His Worship did not err. 

FIELDING €.: I have had the advantage of reading the 
draft reasons for decision prepared by the President. I 
agree with the conclusion he has reached and in essence 
for the same reasons. I briefly state my reasons. 

The scope clause of the Award is somewhat quaintly 
drafted. Though it begins by expressly indicating that 
the Award applies to the "Electrical Contracting 
Industry within the State of Western Australia", the 
words which follow thereafter qualify that somewhat. 
The consequence is that in its scope the Award is 
limited to electrical contractors engaged in that 
industry and to their employees employed in the 
specific classificatios mentioned in the Award who 
perform work of the kind mentioned in the clause, but 
does not extend to work of that kind when done in 
connection with manufacturing. 

There was some debate before the Industrial 
- Magistrate as well as before the Full Bench, as to 
whether the industry to which the Award relates was to 
be identified by reference to the activity of the named 
respondents. That was because the scope clause refers 
to the work therein mentioned being "carried out by the 
respondents as electrical contractors". In my view that 
is no more than an indication that the respondents to 
the award are electrical contractors. The industry to 
which the Award relates is solely indentiflable by the 
terms of the scope clause without reference to the 
activities of the named respondents to the Award. The 
clause is of the kind reviewed in R.J. Donovan and 
Associates Pty Ltd v. Federated Clerks Union of 
Australia, Industrial Union of Workers. WA Branch, 
(1977) 57 WAIG 1317. 

One of the classifications contained in the Award is 
that of "Electrical Installer". The Respondent concedes, 
and the Industrial Magistrate found, that at all material 
times Mr Cessford could fairly be described as an 
electrical installer and doing work which fitted the 
description of that mentioned in the scope clause of the 
Award. Hence, as the parties accept, the only question 
now in issue is whether that work was being done in the 
electrical contracting industry. In essence the Appellant 
argues that because Mr Cessford was ordinarily 
exclusively engaged in installing illuminated signs, and 
because that is like work which is from time to time 
elsewhere done by electrical contractors he was 
engaged in the electrical contracting industry. The 
Appellant complains that the Industrial Magistrate 
paid too little attention to the nature of the 
Respondent's business. 

The Respondent for its part simply argues that the 
installation work performed by Mr Cessford was part of 
the process of manufacturing and supplying the signs. 
Mr Cessford was therefore working in the 
manufacturing industry rather than the electrical 
contracting industry. Moreover, since the Respondent 
did not hold itself out as an electrical contractor it could 
not be said that Mr Cessford was carrying out work for 
the respondent as an electrical contractor. 

Although the Award clearly identifies the industry to 
which it applies as being the electrical contracting 
industry, what is not clear is the exact nature of that 
industry. That matter, is largely a question of fact. 
Whether the Respondent and Mr Cessford are engaged 
in that industry is, as was said in W. Parker and Son v. 
The Coastal District Committee Amalgamated Society 
of Engineers (1926), 29 WALR 90, to be determined, 
having regard to "the common object which it is sought 

; to attain by the combined efforts of the employer and 
! the worker". What that common object is on this 

occasion is also largely a question of fact. 

The Industrial Magistrate was not satisfied on the 
evidence, that the common object of the combined 
efforts of the Respondent and of Mr Cessford was such 
as to fall within the electrical contracting industry. 
Indeed, he found it did not come within that industry 
and in my opinion this was ample evidence to justify 
that conclusion. The Industrial Magistrate in effect 
found that the work of Mr Cessford could not be 
separated from the manufacturing process. 

The evidence tendered before the Industrial 
Magistrate suggests that those engaged in the electrical 
contracting industry perform a range of electrical work 
such as domestic and industrial wiring, electrical fault 
finding and maintenance, installation of computer 
cables, security systems and illuminated signs. But the 
evidence is that the Respondent does not perform a 
range of electrical work. Such electrical work as it does 
undertake is ordinarily confined to internal wiring of 
the illuminated signs it manufactures. This wiring is an 
integral part of the signs without which, I take it, the 
signs are incomplete. In those circumstances the 
electrical work can fairly be seen as an incident of 
manufacturing the signs. Moreover, not only does the 
Respondent not perform a broad range of electrical 
work it does not hold itself out as an electrical 
contractor. Indeed its contract for the manufacture and 
supply of signs typically excludes "wiring the sign to the 
switch board." The signs are simply installed with the 
necessary internal wiring and then left for the 
"professional electrician" that is, presumably, an 
electrical contractor, to connect them to the electricity 
supply. Although Mr Cessford is ordinarily engaged 
exclusively in install ing the signs not all of his work is 
electrical. Indeed, on average the wiring component is 
said to be 50 per cent of the installation work. In turn the 
work, associated with installing the signs only 
represents approximately 10-20 per cent, of the work 
associated with manufacturing and supplying the signs. 
The installation process was said to be, and appears to 
have been accepted by the Industrial Magistrate to be, 
part of the assembly process which in other 
circumstances might have been done in the factory. 
Hence as with the wiring component the installation 
can be seen as part of the manufacturing process. 

In all the circumstances I would have thought that 
there is much to be said for the view that the common 
object of the Respondent and Mr Cessford was the 
manufacturing of illuminated signs as the Industrial 
Magistrate found, rather than electrical contracting, 
even if the work done by Mr Cessford was similar to that 
done by those engaged in the electrical contracting 
industry. Indeed, Mr Cessford who had worked for 
electrical contractors as well as for the Respondent, did 
not regard himself as now working in the electrical 
contracting industry, but more in the sign 
manufacturing industry. Whilst it is not conclusive it is 
not immaterial, given that he had previously worked for 
an electrical contractor. The fact that the respondent 
was required to hold an electrical contractor's licence 
does not mean that it was working in the electrical 
contracting industry as envisaged by the Award. Like- 
wise, although the Electricity Act Regulations require 
any work of the kind carried out by Mr Cessford to be 
"performed in the sole and continuous employ of a 
licensed electrical contractor", it is therefore work in the 
electrical contracting industry as recognised by the 
Award. It is not the status of the employer which is 
determinant of the industry, but rather the common 
object of the employer and employee. 

The onus was on the Appellant to show that the work 
done by Mr Cessford was covered by the Award. That as 
indicated was largely a question of fact. On my 
assessment, the evidence fell far short of establishing 
even on balance that the work of Mr Cessford was 
carried out in the electrical contracting industry. 
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Indeed, 1 suggest if would have been perverse to find 
otherwise. In the circumstances the Industrial 
Magistrate correctly dismissed the complaint. 

THE PRESIDENT: The appeal fails for those reasons 
and will be dismissed. 

Order accordingly. 
Appearances: Mr M Hemery on behalf of the 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Mr S. Kenner on behalf of Signlite Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Signlite Pty Ltd. 
No. 847 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

30th day of August 1989. 

Order, 
This matter having come on for hearing before the 

Full Bench on the 27th day of July 1989 and having 
heard Mr M. Hemery on behalfof the appellant and Mr 
S. Kenner on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 30th day of August 
1989. wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor, it is this day, the 
30th day of August 1989 ordered that the appeal be 
dismissed. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUS I RIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Arpad Security Agency Pty Ltd 
and 

The Federated Miscellaneous Workers" Union of 
Australia, Hospital, Service & Miscellaneous 

WA Branch 
No. 71-104 of 1989. 

BEFORE THE FULL. BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HA LEI WELL 
COMMISSIONER G.J. MARTIN. 

1st day of September 1989. 
Appeal — breaches of award — Security Officers 

Award — underpayment of wages — time and 
wages records used by respondent to calculate 
underpayment — time and wages records not 
accurate — duty of appellant under award to main- 
tain time and wages records — time and wages 
recordsprimafacie evidence — legal and evidential 
burden of proof — appeal dismissed. 

Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These were a number of appeals by the 
appellant, Arpad Security Agency Pty Ltd, against the 
decisions reached upon complaints pursuant to section 
83 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). The decisions were 
those of course of an Industrial Magistrate. The appeals 
are brought pursuant to section 84 of the Act and were 
heard together by consent. 

They arise out of complaints by the respondent union 
in relation to two alleged employees, Mr Christopher 
James Butler and Mr Alan Broadhurst. 

They allege breaches of the Security Officers Award 
No. 25 of 1981 and, in particular:— 

(1) Failure to pay the correct rate of pay for work 
performed on public holidays. 

(2) Failure to pay the correct wages. 
(3) Failure to pay the correct wages for ordinary 

hours on a Saturday. 
The clauses in respect of which breaches were alleged 

to have occurred were Clauses 8,13 and 14 of the award. 
The complainant at first instance was the respondent. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous WA 
Branch (hereinafter referred to as "the union"). Those 
complaints which relate to Mr Butler and which appear 
in the appeal book (hereinafter referred to as "A.B.") are 
numbers 257 and 798-814 of 1988 inclusive. Those com- 
plaints which relate to Mr Broadhurst are numbers 259, 
781 and 784-797 of 1988 inclusive. 

Grounds of Appeal. 
The grounds of appeal are the same in all of those 

matters relating to Mr Broadhurst and they are set out 
by way of example at page 2 (AB.), and thereafter, and 
read (paragraphs 2 and 3 having been withdrawn by 
leave) as follows:— 

1. The Learned Industrial Magistrate erred in 
finding that Alan Broadhurst worked the 
hours and times recorded in the Appellant's 
(Defendant's) time and wages records in 
that: 

(a) The evidence was that the records were 
inaccurate; 
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(b) there was no evidence to prove 
Broadhurst worked the hours recorded 
therein; 

(c) there was evidence showing that the 
Appellant's employees were permitted 
to adopt flexible working hours 
different from the hours recorded in the 
time and wages book; 

(d) the Respondent failed to discharge, on 
the balance of probabilities, the 
evidentiary onus upon it to prove its 
case. 

The grounds of appeal in relation to Mr Butler appear 
at page 50 (A.B.) and thereafter and read (paragraphs 4 
and 5 thereof having been withdrawn by leave) as 
follows:— 

1. The Learned Industrial Magistrate erred in 
finding that Christopher James Butler worked 
the hours and times recorded in the 
Appellant's (Defendant's) time and wages 
records in that: 

(a) The evidence was that the records were 
inaccurate; 

(b) there was no evidence to prove Butler 
worked the hours recorded therein; 

(c) there was evidence showing that the 
Appellant's employees were permitted 
to adopt flexible working hours 
different from the hours recorded in the 
time and wages book; 

(d) the Respondent failed to discharge, on 
the balance of probabilities, the 
evidentary onus upon it to prove its 
case. 

2. The Learned Industrial Magistrate erred in 
finding the charges against the Appellant 
(Defendant) proven in that there was no 
evidence or no sufficient evidence that 
Christopher James Butler performed security 
work on the days and for the hours 
recorded. 

3. The Learned Industrial Magistrate erred in 
holding that whereas in other similar cases the 
employee the subject of the complaint had 
given evidence on behalf of the Respondent 
(Complainant) contradicting the time and 
wages record, the fact that in this case the 
Respondent had not called the employee 
meant that the records should be accepted as 
correct. In so doing the Learned Magistrate in 
effect placed an onus upon the Appellant to 
prove that it was not guilty of the charge as 1 _ ! J 

Reasons for Decision — Butler. 
These were given extempore and appear at pages 183- 

185 (A.B.). They related, as His Worship said, to the 
alleged failure of the defendant company to pay penalty 
rates and a casual rate to workers employed by the 
defendant between 18 November 1987 and 13 February 
1988 in Perth. 

The fact that the company was bound by the award 
was not in issue. It was clear that the company, Arpad 
Security Agency Pty Ltd, carried on the business of 
providing security and employed security officers. 
There was an admission that Butler was employed by 
the company during the relevant period of time, but it 
was in contention as to whether he did security work on 
the particular days which were the subject of the 
complaints. His Worship found that a union prganiser, 
Mr Armstrong, had received from the appellant exhibit 
G and exhibit F, the latter following the issue of a 

witness summons to Mr Arpad Bacskai, the managing 
director of the appellant. 

The document handed over to the union by the 
appellant contained rosters which as His Worship said 
[see page 184 (A.B.)], on the face of it, appeared to be the 
time records of the company as well as wage records. 
His Worship attached importance to the fact that the 
defendant handed this document over to the union on 
the understanding that it was the time and wages 
records, the defendant having been asked for the time 
and wages records had handed this document over. 

His Worship accepted that at no time did Mr Bacskai 
or Ms Rowe, the office manager, tell Mr Armstrong that 
officers could work flexi hours. He did however accept 
that this was company policy and he accepted that it 
was communicated to the security officers employed by 
the company. He did however accept the evidence of Mr 
Armstrong that the "flexi" idea was not communicated 
to him by Mr Bacskai and Ms Rowe and in fact said that 
"I don't believe the evidence of Mr Bacskai and Ms 
Rowe that this flexi hour idea was communicated to Mr 
Armstrong". His Worship held, and it was not seriously 
disputed, that Mr Butler did security work during this 
time. Mr Butler was not called because he was in New 
Zealand. His Worship also held:— 

(1) That there was nothing to indicate to the 
court that on any occasion Mr Butler in fact worked 
flexi hours. 

(2) There was no evidence before the court that 
Mr Butler worked any hours other than the hours 
set out in,the time and wages records. 

(3) In the absence of any evidence to the 
contrary, the court must rely on the document 
which has been presented to the union by the 
defendant as representing the hours that he 
actually worked. 

(4) As to exhibit K4 the calculations made by Mr 
Armstrong, it was quite clear that the employee 
Butler was underpaid in respect of penalty rates 
and a casual rate to which he was entitled. 

His Worship then found the complaints proven. 

Reasons for Decision — Broadhurst. 
These were given extempore and appear at pages 171- 

174 (A.B.). His Worship held that it was common 
ground that Broadhurst worked as a security officer for 
Arpad Security Agency Pty Ltd during the period 18 
November 1987 to 13 February 1988. He also said that 
what was in issue were the hours worked or alleged to 
have been worked and the days alleged to have been 
worked by Broadhurst. This was really the sole matter of 
contention between the parties. 

His Worship again attached importance to the time 
and wages records (exhibit G) and secondly found that 
Ms Rowe who compiled the time and wages records 
gave evidence that if there were any changes in the 
roster she made an amendment to the roster sheets 
accordingly and there was evidence before the court 
that amendments of such a nature had been made on a 
number of occasions. 

His Worship also attached weight to the evidence of 
Mr Broadhurst that if there was any change in shift he 
was notified by Ms Rowe of the change in shift and the 
change in roster. 

His Worship therefore held that, having regard to 
those factors, it must be said that it was proven on the 
balance of probabilities that Mr Broadhurst in effect 
did work at those places, not necessarily at those times, 
but at those places, and on those days shown in the 
actual roster itself, and it was quite clear that there were 
flexible hours which they could work and on occasions 
he did work on flexible hours. However, His Worship 
found, taking into account Mr Broadhurst's evidence 
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and Ms Rowe's evidence, that Mr Broadhurst did work 
on the days set out in those rosters, but not necessarily 
the particularised shift hours as shown in the rosters. 
There was, thus, no evidence that he did not work the 
number of hours as specified in the actual roster. 

His Worship also relied on a number of pay slips 
tendered in evidence and found the complaints 
proven. 

Legal Principles. 
There are a number of matters of law which we think 

require some exposition as follows:— 
(1) The onus of proof lay at all times upon the 

respondent according to the balance of 
probabilities. 

(2) That degree of proof is well settled. In Miller 
v. Minister of Pensions (1947) 2 All ER 372 at 373- 
374 Denning J. (as he then was) said:—■ 

It must carry a reasonable degree of probability, 
but not so high as is required in a criminal case. If 
the evidence is such that the tribunal can say "we 
think it more probable than not", the burden is 
discharged but if the probabilities are equal it is 
not. 

(3) Some comment upon what is called "legal 
burden" and what is called "evidential burden" 
may also be of assistance. 

(4) When in a civil case, the party with the legal 
burden on a particular issue also bears the 
evidential burden, it is discharged, by the 
adduction of sufficient evidence to satisfy a 
reasonable trier of fact on the balance of proba- 
bilities (see Cross on Evidence 3rd Edition 5.T4). 

(5) The evidential burden is the obligation to 
show, if called upon to do so, that there is sufficient 
evidence to raise an issue as to the existence or non- 
existence of a fact in issue, due regard being had to 
the standard of proof demanded of the party under 
such obligation [see Cross on Evidence (3rd 
Australian Edition) paragraph 4.4], 

(6) The legal burden of proof and that which fell 
upon the shoulders of the respondent in this matter 
is the obligation of a party to meet the requirement 
of a rule of law that a fact in issue be proved (or 
disproved) either by a proponderence of the 
evidence or beyond reasonable doubt as the case 
may be. It is also more often referred to as the 
burden of proof. As a matter of common sense, the 
legal burden of proving all facts essential to their 
claims normally rests upon the plaintiff in a civil 
suit or the prosecutor in criminal proceedings. 

The notion of the burden of proof was well 
expressed by Walsh J. in Curriev. Dempsey (1967)2 
NSWR 532 in the following terms:— 

The burden of proof in the sense of 
establishing a case lies on a plaintiff if the fact 
alleged whether affirmative or negative in 
form is an essential element in his cause of 
action, for example, if its existence is a 
condition precedent to his right to maintain 
the action. The onus is on the defendant if the 
allegation is not a denial of an essential 
ingredient in the cause of action, but is one 
which, if established, will constitute a good 
defence, that is an "avoidance" of the claim 
which prim a facie, the plaintiff has. 

(7) As a matter principle a clear distinction 
exists between an appeal on a question of fact 
which depends upon a view taken of conflicting 
testimony and on appeal which depends on 
inferences from uncontroverted facts. In the 
former case, to use the well known words of Lord 

Summer in S.S. Hontestroom v. S.S. Sagaporack 
(1927) AC 37 at 47, which was cited in Paterson v. 
Paterson (1953) 89 CLR 212 at 222:— 

... not to have seen the witnesses puts appellate 
judges in a permanent position of disadvan- 
tage as against the trial judge, and, unless it 
can be shown that he has failed to use or has 
palpably misused his advantage, the higher 
Court ought not to take the responsibility of 
reversing conclusions so arrived at, merely on 
the result of their own comparisons and 
criticisms of the witnesses and of their own 
view of the probabilities of the case: see also 
Warren v. Coombes (1979) 23 ALR 405 at 412; 
142 CLR 531 at 537, and following. 

That quote is derived from Brunskill and 
Another v. Sovereign Marine and General 
Insurance Co Ltd and Others (HC) 62 ALR 53 at 
56-57. 

(8) It is also a principle as was said in Jones v. 
Hyde 85 ALR 23 at 27 that:— 

When a trial judge resolves a conflict of 
evidence between witnesses, the subtle 
influence of demeanour on his determination 
cannot be overlooked. It does not follow that, 
because the learned judge made no express 
reference to demeanour and credibility, they 
played no part in his conclusion: cf Martin v. 
Option Investments (Aust.) Ptv Ltd (No. 2) 
(1982) VR 464 at 468. 

In addition, it was said:— 
It is true that the learned judge did not 

expressly rely on the demeanour of the plain- 
tiffin making his findings of primary fact. But 
this does not mean, as Mr Ellicott submitted, 
that an appellate court is in as good a position 
as the trial judge to determine the primary 
facts of the case. When a trial judge resolves a 
conflict of evidence between witnesses, the 
subtle influence of demeanour on his 
determination cannot be overlooked. 

The Full Court of the Supreme Court of Victoria 
in Martin v. Option Investments (No. 2) (1982) VR 
464 also set out the principle [as it was approved in 
Jones v. Hyde (op. cit.)] by which an appellate court 
should be directed in matters of the demeanour of 
witnesses. At page 468, Starke A.C.J. with whom 
Crockett and McGarvie J.3. agreed said:— 

The position is I think well understood that 
where a judge makes a finding of facts which 
depend entirely or in part on his observation 
of the demeanour of a witness and his manner 
of giving evidence a court of appeal will not 
reverse such a finding. In this case I myself do 
not necessarily accept that the manner of 
giving evidence, the intonation and the 
demeanour of the witness played no part in the 
learned Judge's finding. However, it is true to 
say that the learned Judge made no reference 
to such matters in his findings. But, for the 
purpose of disposing of this appeal I proceed 
on the basis that we are entitled to look at the 
findings of the learned Judge and decide for 
ourselves what the inferences to be drawn are, 
paying due regard to the findings of the 
learned Judge himself. 

Further, on page 468 His Honour said:— 
"The learned Judge said that in effect he 

accepted the defendant's evidence of a 
conversation between Allen and himself in 
substance. This does not mean either that he 
accepts every word that the defendant said in 
the witness box or that the necessary 
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conclusion is as the defendant submits it is. It 
is, I think, a statement by an experienced 
Judge of a matter of common sense. One 
cannot extract odd phrases from the evidence 
in a fairly lengthy case and make decisive 
decisions on those phrases. The evidence must 
be looked at in the context of all the evidence 
and in this case I do not find it necessary to 
examine in detail the passages of the evidence 
on which the appellant relies. Suffice to say 
that, having looked at it in context, and 
bearing in mind that I must approach the case 
as a hypothetical reasonable bystander, it 
seems to me that the learned Judge was amply 
justified and the evidence supported his 
finding that the question of when the contracts 
would be sold was a warning and not a 
condition of the contract. 

(9) The Full Bench of this Commission also 
held that a time and wages record produced from 
an employer's own custody and maintained by it as 
a duty under the award and compiled within its 
own knowledge isprima facie evidence against the 
employer in the absence of evidence to the contrary 
as to the entries therein [see FMWU v. Arpad 
Security Agency Pty Ltd 69 WAIG 1899 at 1903 
where the Full Bench applied Amalgamated Road 
Transport Union of Workers, Perth v. Perth and 
Suburban Master Bakers' Industrial Union of 
Employers of WA 35 WAIG 24 and Minister v. 
O'Brien 1926 AR (NSW) 361 at 362], 

Observations. 
Mr Armstrong's Matter. 

The complaints in this matter were all heard 
together. 

We deal firstly with those complaints which relate to 
Mr Broadhurst. Mr Clyne's submissions, in a nutshell, 
were that because Ms Rachel Rowe who was the office 
manager had said in evidence that the rosters were not 
accurate and because she was called by the respondent, 
then the prime evidence was defective and could not be 
relied upon. 

We were referred to page 586 (A.B.) where Mr 
Broadhurst conceded that there were occasions when 
he did not work in accordance with the roster and 
worked flexible hours. 

Thus, the court could not utilise the rosters on the 
basis as Mr Duncan Armstrong, a union organiser, had 
done to ascertain whether or not there has been an 
underpayment in any particular instance. 

The appellant had demonstrated that the rosters were 
shown to be unsatisfactory and they could not be relied 
upon, and this case was distinguishable from FMWU v. 
Arpad Security Agency Pty Ltd (op. cii). 

It was submitted for the respondent that all the 
respondent had to do was indicate that there was 
evidence which if accepted supports the Magistrate's 
findings. 

It was submitted that the principle which applied 
further was that an appellate court could only set aside a 
decision of the trial judge based on findings of primary 
fact if the trial judge's findings of primary fact were 
inconsistent with facts incontrovertibly established or 
were glaringly improbable. 

It was submitted that His Worship had accepted the 
time and wages records, and, it was not sufficient for the 
respondent to simply point out to the Full Bench 
passages in the transcript which would contradict such 
a finding. Mr LeMiere referred to His Worship's finding 
that he did not believe Mr Bacskai and Ms Rowe when 
they asserted that they had advised Mr Armstrong that 

flexi time existed. Thus, it was submitted that His 
Worship simply did notbelieve thatthey were telling the 
truth. Thus, one cannot treat the whole of the evidence 
given by Mr Bacskai and Ms Rowe as if it were un- 
contradicted or undisputed evidence. Mr LeMiere 
referred to those authorities to which we have adverted 
above. He also drew attention, adverting to pages 734, 
748A 749 and 750 (A.B.) to Ms Rowe being in the 
appellant's camp. 

Mr LeMiere submitted that it was implicit in His 
Worship's findings that Mr Bacskai and Ms Rowe were 
not credible. He said it expressly in relation to one 
matter. In addition, he went on to find that there had not 
been indicated to be any errors in the records. This 
pointed to the fact that he simply did not believe them. 
In the time and wages records there is evidence against 
the appellant in the absence of evidence to the 
contrary. 

According to Ms Rowe's evidence, she was the office 
manager of the appellant and her duties were all duties 
entailed in running the office and that she was 
responsible for maintaining the keeping of books and 
records of the company, and if she was informed of any 
changes to the roster she wrote that change onto the 
roster[seepage 574 (A.B.)]. At the end of each fortnightly 
pay period, when she drew up the cheques for the 
payment of each employee, she also drew up a pay slip 
indicating the hours worked by them and the payment 
to be made to each employee. Some duties were fixed 
hours duties and some were flexible. Employees work- 
ing the flexible hours duties worked the number of 
hours shown on the roster but could vary the starting 
time provided that on a midnight shift they worked over 
the midnight hour [see pages 383, 384 and 386 (A.B.)]. 
For example, the work at Hillarys. Telecom and 
Readymix Group involved fixed hours duties [see pages 
386-387 (A.B.)] and Readymix. North and South 
Telecom Light [see pages 386 (A.B.)] were flexible hours 
duties. 

The evidence of Mr Broadhurst was that he worked at 
the job and for the hours set out in the roster and kept a. 
record of it, working the hours set out on the pay slips, it 
was submitted. 

Even though His Worship did not expressly rely on 
the demeanour of Mr Broadhurst or Ms Rowe in 
making his findings of primary fact that did not mean 
that the Full Bench is in as good a position as the trial 
judge to determine the primary facts of the case [see 
Jones v. Hyde (op. cit.) per McHugh J. at page 27]. In 
addition, the evidence was quite dear that Mr 
Broadhurst was employed as a security officer. 

Mr Butler's Matter. 
It was submitted that there was no evidence that Mr 

Butler was, at any time, employed by the appellant or 
employed as a security officer. That submission, it 
should be said straight away, is not tenable because of 
the evidence of Mr Bacskai that in fact Mr Butler was a 
casual security officer employed by Arpad Security 
Agency Pty Ltd [see page 841 (A.B.)] and also Ms Rowe's 
evidence [see page 734 (A.B.)]. 

It was submitted by Mr Clyne for the appellant that 
Mr Butler had not been called and that the only- 
evidence of the hours and times he had worked were the 
time and wages records. 

Thus, it follows that, on the evidence of Mr Bacskai 
and Ms Rowe. who said that that record was inaccurate, 
the prime evidence available was inaccurate. The time 
and wages records could not be relied upon and could 
not support a finding against the appellant, it was 
submitted. 

Therefore, with the primary record flawed all of the 
calculations which Mr Armstrong made based on it 
were worthless. 
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Mr Kirk admitted at page 790 (A.B.) that he had not 
spoken to or met Mr Butler, Mr , Clyne further 
submitted. 

There was further evidence of the defectiveness of the 
record from Ms Rowe at pages 817,819,821 and 824 and 
Mr Bacskai at pages 834 and 838 (A.B.). Thus, these 
documents were not accurate and the calculations as to 
underpayment were inaccurate. 

In short, the complainant had failed to establish three 
fundamental facts:— 

(1) That Butler worked at all. 
(2) That he worked the hours alleged. 
(3) That he worked as a security officer. 

A number of other factors were persuasive:— 
(1) It was incumbent upon the complainant to 

call the worker to say that he worked those 
hours. 

(2) At page 587 (A.B.) Mr Broadhurst recalled 
not working in accordance with the roster, did not 
assert he did not work the same hours as he was 
rostered for. 

(3) The rosters are no more than a guide and 
were frequently changed. 

In response, the following submissions were 
made:— 

(1) In relation to the record, it was the 
respondent's own, produced from its custody, 
maintained by it as a duty under the award to 
compile within its own knowledge, and! in the 
circumstances, in the absence of evidence to the 
contrary, those records were evidence as to the 
accuracy of the entries contained therein. 

(2) Ms Rowe's position as the office manager is 
set at page 733 (A.B.) and the duties she performed 
[see pages 736-737 and 739 (A.B.)]. 

(3) The evidence of Mr Armstrong was that he 
was doing a time and wages check and asked to see 
the time and wages records which were produced 
without comment as to any error [see exhibits F and 
G at pages 760 and 763 (A.B.)]. He also alleged to 
Mr Bacskai that there was a massive under- 
payment of wages and evidence as to the accuracy 
of the records. 

(4) The Magistrate was entitled to accept part of 
the evidence of witnesses and reject other parts. 

(5) The Magistrate did not believe some of the 
evidence of Mr Bacskai and Ms Rowe and the 
following evidence existed:— 

(a) The time and wages records. 
(b) Mr Bacskai gave the appellant the time 

and wages records in response to a 
request to produce them. 

(c) Mr Butler was paid on the basis that he 
had worked the shifts recorded in the time 
and wages records. 

(d) Mr Armstrong's evidence was that the 
workers worked the hours recorded in the 
time and wages records. 

(6) Mr Bacskai made a concession that Mr 
Butler probably worked the shifts recorded in the 
time and wages records. Thus, the Magistrate was 
entitled to find that Mr Butler worked the hours 
recorded in the time and wages records [see page 
840 (A.B.)]. 

(7) The appellant bore an evidentiary, as 
distinct from a legal or ultimate onus of proof, in 
the sense that, in the absence of any accepted 
satisfactory evidence to the contrary, the 
Magistrate was entitled to find that Butler worked 
the hours set out in the time and wages record. 

Conclusions. 
We should observe, that, on the evidence, exhibit F is 

the whole of the respondent's time and wages records in 
relation to both subject employees. Exhibit G is the 
roster. 

In calculating the wages Ms Rowe who was 
responsible for maintaining the time and wages 
records, calculating the pay and giving the pay to the 
employees, said that she took the hours shown on the 
respondent's time and wages records (exhibit F) as 
being the hours worked by each employee and paid the 
wages accordingly [see page 739 (A.B.)]. 

She said that she was informed of any changes to the 
roster and changed the roster accordingly. In addition, 
exhibit F was produced by Mr Bacskai to the union 
organisers as the respondent's time and wages records 
[see page 760 (A.B.)] and later provided a copy of exhibit 
G as the time and wages records. Mr Bacskai did accept 
that there was a massive underpayment. 

In addition, Ms Rowe had told him that the 
employees worked the times shown on the rosters which 
became the time and wages records [see page 764 and 
799-798 (AB.)]. 

Mr Bacskai gave evidence that Mr Butler was 
employed as a casual security officer and the shifts for 
which he was paid were security duties. 

The appellant's time and wages records are prima 
facie evidence that Mr Butler worked the hours and 
times recorded there. 

It was submitted that the Magistrate did not accept 
that either Ms Rowe or Mr Bacskai were truthful 
witnesses. That is quite clearly the case. Thus, Mr 
Bacskai admitted it was submitted [see page 840 (AB.)] 
that it was probable that Mr Butler worked the hours 
and times recorded in the time and wages records. 
However, at page 840 (A.B.) (et. seq.), what Mr Bacskai 
said in evidence amounted to a recantation of his 
impugning of the time and wages records. In addition, 
he conceded that the employees had been paid upon his 
direction. 

There were matters where, at first instance, the onus 
lay on the respondent union to prove all essential facts 
on the balance of probabilities. The only real primary 
facts in issue were whether Mr Butler had worked as a 
security officer and whether Mr Butler was a security 
guard because clearly Mr Butler was proven to be a 
security guard employed by the respondent. There was 
also dear evidence to that effect from Ms Rowe, pointed 
to by Mr LeMiere. 

The real issue there became whether the respondent 
had discharged the onus upon it to prove that Mr Butler 
and Mr Broadhurst worked those hours recorded by the 
roster. 

It is quite clear, on the evidence, that the time and 
wages records (exhibit F and G) were compiled as part 
of the duty of the appellant to maintain time and wages 
records under the award. 

Exhibit F was produced as the time and wages 
records to union representatives. 

At no time did Ms Rowe or Mr Bacskai assert that the 
time and wages records were incorrect or defective. 

These were maintained by Ms Rowe who paid wages 
calculated on them. 

It was only at the hearing that their accuracy was 
impugned by Ms Rowe and Mr Bacskai. Indeed, if one 
accepted Ms Rowe's evidence at the hearing, the time 
and wages records were a farce based on rosters 
prepared from sheer whim and by idle typing as a 
game. 

Mr Bacskai admitted that there were massive under- 
payments to the union organisers. 
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There was evidence that the worker might not work 
on the job he was rostered on, but the same number of 
hours on another job [see page 587-588 (A.B.)], and the 
evidence was that Mr Broadhurst's concern was to be 
paid for the precise number of hours he worked. His 
evidence was corroborated by the pay slips exhibited, to 
some extent. 

The evidence of Mr Broadhurst was thus that he 
worked the hours, at least in terms of quantity, that 
appeared in the roster. 

It is clear that the time and wages record and roster 
were prima facie evidence of the fact that Mr Butler and 
Mr Broadhurst had worked the hours set out in them, 
and that they were accurate. Indeed, on the evidence, 
they were paid on them, at Mr Bacskai's direction. 

Thus, to summarise, there was no need to call Mr 
Butler, in the light of the evidence of Ms Rowe and Mr 
Bacskai, that he was employed as a security guard. 

In addition, for reasons which are expressed more 
fully, in the event that His Worship werejustified in dis- 
believing Mr Bacskai and Ms Rowe. the record which 
was used as the basis for payment of employees and was 
not said by anyone on behalf of the respondent to be 
defective before the hearing, when it was in the 
respondent's interests to say so, was a prima facie 
accurate record of times worked [see also the evidence of 
Ms Rowe at page 574 (A.B.) and the evidence at pages 
383, 384 and 386 (A.B.)]. 

It should be said that Ms Rowe's evidence, taken to its 
logical conclusion, was that the time and wages records 
were farcical because they were taken from rosters 
which were prepared partly for sheer amusement. 

Yet, there was no evidence that the rosters were 
unworkable which one would expect, there was no 
evidence of a complaint from her employer about the 
nature ofher work, or any evidence that she had been or 
would be dismissed for incompetence. There was no 
evidence from Mr Bacskai that there was not a massive 
underpayment. 

The only evidence which impugned the records was 
the evidence given in cross-examination by Ms Rowe 
and Mr Bacskai. In Mr Bacskai's case, that was diluted 
[see page 539 (A.B.) (et. seq.)). His Worship made two 
findings in respect of their evidence. He found that he 
did not believe that Mr Badcskai and Ms Rowe 
communicated the idea offiexi hours to Mr Armstrong, 
a union officer, who gave evidence. That, of course, was 
a notable omission as found. His Worship then made a 
number of other findings in which it was implicit that 
he did not accept their evidence impugning the time 
and wages records. If he had believed and accepted 
their evidence, he would have found the time and wages 
records fundamentally flawed. He did neither and, 
indeed, he made a number of other findings which it 
was open to him to make, once he declined to accept the 
evidence of Ms Rowe and Mr Bacskai. 

In addition, there was no evidence actually led for the 
defence which might impugn the documents. 

Based on the dicta in Jones v. Hyde (op. cit.) and 
Brunskill's Case (op. cit.) it is clear to us from a reading 
of all the evidence and, particularly, that of Ms Rowe 
and Mr Bacskai, that His Worship was entitled to take 
the view he did of their evidence. 

There is, indeed, no suggestion that His Worship 
failed to use or palpably misused his advantage derived 
from seeing the witnesses. In addition, based on Jones v. 
Hyde (op. cit.), the fact that His Worship did not rely on 
the demeanour of the witnesses does not mean that the 
Full Bench is entitled to say that it was in as good a 
position as His Worship to determine the primary facts. 
Further, if His Worship accepted some evidence and 
rejected other evidence, he was free to do so. 

It then remains to be seen whether the legal burden of 
proof and thus, the evidential burden of proof has been 
discharged on the principles set out at pages 6-10 
hereof. 

Once he finds that His Worship had accepted the 
time and wages records as a correct record, as he was 
entitled to do, (and had not accepted their impugning), 
then it is clear that the burden on the appellant on the 
balance of probabilities could be discharged. His 
Worship then found that it was. 

Thus, none of the grounds of the appeals are made 
out. The appeals will be dismissed. 

Order accordingly. 
Appearances: Mr D. Clyne (of Counsel) for the 

appellant. 
Mr R. LeMiere (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

Arpad Security Agency Pty Ltd 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service & Miscellaneous 

WA Branch 
No. 71-104 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER GJ. MARTIN. 

1st day of September 1989. 

Order. 
The matter having come on for hearing before the Full 
Bench on the 4th day of August 1989 and having heard 
Mr D. Clyne (of Counsel) on behalf of the appellant and 
Mr R. LeMiere (of Counsel) on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 1st day of September 1989 wherein it found that 
the appeal should be dismissed and gave reasons 
therefore, it is this day, the 1st day of September 1989 
ordered that the appeal be dismissed. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.] . President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd. 

No. 746-747 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER I.F. GREGOR. 
22nd day of August 1989. 

Appeal — section 84 — complaints made to Industrial 
Magistrate — decision of Industrial Magistrate 
subject to appeal — appeal successful — matter 
remitted to Industrial Magistrate — complaints 
again before Industrial Magistrate with Full 
Bench's directions — decision of Industrial 
Magistrate — again appealed —question of 
penalties — previous breach by respondent — 
failure by respondent to appear at hearing — 
appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, against a 
decision of the Industrial Magistrate D.W. Walsh Esq 
S.M. given on 4 May 1989 in matters No. 714 and 715 of 
1988. The particular parts of the decision being the 
penalties imposed for each of four breaches of the 
award. 

The matters had been before the Full Bench in appeal 
No. 1385 of 1988 and were remitted to His Worship to be 
dealt with. 

The appeal is brought under section 84 of the 
Industrial Relations Act 1979 (as amended) ("the Act") 
which provides as follows: 

(1) In this section "decision" includes a penalty, 
order, order of dismissal, and any other 
determination of an Industrial Magistrate. 

(2) Subject to this section, an appeal lies to the 
Full Bench in the manner prescribed from any 
decision of an Industrial Magistrate. 

(3) ... 
(4) On the hearing of the appeal the Full 

Bench— 
(a) may confirm, reverse, vary, amend, 

rescind, set aside, or quash the decision 
the subject of the appeal; 

(b) May remit the matter to the Industrial 
Magistrate or to another Industrial 
Magistrate for further hearing and 
determination according to law; and 

(c) ... 
(5) ... 

The grounds of appeal are as follows: 
1. The learned Magistrate erred in finding 

that the breaches of the award found on 
19 November, 29 November, 4 December 
and 13 December were not particularised 
in the complaint. 

2. Having mis-directed himself in relation 
to the above matter the learned 
Magistrate imposed a penalty for each 
breach that was insufficient given the 
nature of the offence. 

3. (i) The applicant seeks an order that the 
decision of the learned Magistrate be 
suspended and that complaint No. 
714 of 1988 be remitted back to the 
learned Magistrate for further 
hearing and determination. 

(ii) In the alternative the appellant seeks 
an order that the decision be varied 
in such a manner as the Full Bench 
deems appropriate. 

Complaints No. 714 and 715 of 1988 had been 
remitted back to His Worship so that penalties might be 
imposed in relation to each separate allegation of 
breach which was proven. In fact, the order which 
appears at 69 WAIG 1057 and was most apposite, was as 
follows: 

(1) ... 
(2) The decision in relation to complaints 714 and 

715 of 1988 be quashed and complaints 714 
and 715 of 1988 be remitted back to the 
Industrial Magistrate for separate findings of 
proven to be substituted, and penalties 
imposed in each instance. 

(3) ... 

That, of course, arose out of the reasons for decision 
of the Commission (69 WAIG 1050) in the matter, in 
particular at page 1054, where it was said by the 
President and Salmon C.— 

In relation to the breaches found proven as 
scheduled in complaints 714 of 1988 and 715 of 
1988, each of those reveals four different breaches 
and a separate penalty should have been imposed 
in relation to each (i.e: the four in each instance). 
We would suspend the decision and remit the 
matters back to the learned Magistrate for separate 
findings of proven and penalties to be imposed in 
each instance. 

In addition. Fielding C. said at page 1055: 
Each time a liability arises under the award 

which is not discharged there is a breach of the 
award. It really is a nonsense to suggest that 
breaches of the award which occur on different pay 
days a week or more apart constitutes only one 
breach. 

He also said at page 1056: 
It follows that the learned Magistrate should 

have found that there were four breaches arising 
out of each of those two complaints. The order 
made by the learned Magistrate in respect of each 
of those complaints should therefore be set aside 
and the matters remitted to him to consider further 
the question of penalty, on the basis that of four 
breaches have been committed in respect of each 
complaint. 

Those dicta plainly expressed the Full Bench's 
opinion that separate penalties should be imposed. 

There is no formal order in the appeal book, although 
within the terms of the definition of "decision" in 
section 84(1) there is some evidence of the order in the 
transcript. The matter seemed to proceed at least 
obliquely on some argument as to a deficiency in the 
complaint. That had nothing to do with the order which 
issued from the Full Bench. At page 17 of the appeal 
book His Worship was reported as saying: 

I propose to do as instructed by the Full Bench; 
to impose a separate penalty for the breaches found 
to be proven — that is the four in respect of each 
complaint. I do feel, however, that the penalties 
imposed should not aggregate to more than a 
penalty which would be imposed for a single 
offence. 
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This by itself constituted insufficient reason, and in 
fact was contrary in substance to what the Full Bench 
directed. 

His Worship then commented: 
In relation to complaints 714 and 715 four 

breaches were found to be proven and in each case 
a penalty of $100 was imposed. So in respect of the 
four breaches found in respect of each complaint I 
substitute a penalty of $25.00 in substitution for a 
fine of $100. 

There was evidence in this matter of a previous 
breach by the respondent. 

The duty of the Full Bench in this matter is governed 
by the principles set out in House v. The King (1936) 55 
CLR 499. What His Worship did in the event was to then 
say that a penalty of $100 for a single breach should be 
reduced to $25.00 because there were four breaches. His 
Worship imposed penalties on 4 May 1989 of $100 on 
each of complaints 714 and 715 of 1988 and $150 on 
complaint 716 of 1988 on the basis that each complaint 
was for a single breach. There is no evidence that His 
Worship adverted to the number ofbreaches, the period 
of the occurrence, the disadvantage to the employee, the 
previous breach in 1987, and failing to demonstrate the 
weight he attached to those matters, his exercise of 
discretion miscarried. In all the circumstances, a 
question of parity of penalty should have been imposed 
over the complaints also applies. In the end the result 
demonstrated a miscarriage of the exercise of 
discretion. His Worship should have adverted to the 
number of breaches and applied an appropriate 
penalty to each breach and to the amounts involved in 
underpayment when the Full Bench remitted 
complaints to him. In the circumstances, an 
appropriate penalty for each separate breach would be 
$100 and we would vary his decision in each instance 
accordingly. 

It was also submitted to us that we should order that 
the amount of the penalty be paid to the appellant. We 
do not see that we should make that order, no reason 
having been advanced of a cogent nature in the 
circumstances of this case. 

There was no other feature of this matter to which we 
ought to advert. The matter commenced by complaints 
made on 5 September 1988. They were then heard 
originally on 14 and 15 September 1988. They were then 
the subject of appeals which were heard on 9 February 
1989 and were then remitted by the Full Bench by a 
decision dated 30 March 1989 and came back before 
His Worship with clear instructions on 4 May 1989. His 
Worship's decision and order was then appealed 
against and the matter was heard by the Full Bench on 
20 July 1989. 

There was no appearance by or on behalf of the 
respondent. The notice of hearing was forwarded to the 
respondent's office on 13 June 1989 by mail. There was a 
declaration of service of the notice of appeal on file. We 
were informed that Mr P. Travers of Counsel had 
arrived at the Court before proceedings commenced on 
20 July 1989 and then left, saying that he was not 
instructed. At the instigation of the Full Bench, the 
Associate then made contact with the respondent's 
office and was informed that the General Manager was 
out of the country and spoke to an Accountant and no 
application to adjourn the matter was made. In the 
circumstances, a greater injustice would have occurred 
in relation to the employees involved had the matter not 
proceeded and when no application for adjournment 
was made. 

We uphold the, appeal and vary His Worship's 
decision by imposing a penalty of $100 on each breach, 
such being appropriate having regard to the number of 
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breaches, the period over which they occurred, theother 
penalties imposed by His Worship, and the previous 
breach. 

An order will issue accordingly. 
Order accordingly. 

Appearances: Mr DJ. Kelly on behalf of the 
appellant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49. 

Transport Workers' Union of Australia. 
Industrial Union of Workers, 
Western Australian Branch 

and 
Arrow Holdings Pty Ltd. 

No. 746-747 of 1989. 
BEFORE THE FULL BENCH: 

THE PRESIDENT, P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR. 
28th day of August 1989. 

Order. 
These matters having come on for hearing before the 

Full Bench on the 20th day of July 1989 and having 
heard Mr DJ. Kelly on behalf ofthe appellant and there 
having been no appearance on behalf of the 
respondent, and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 22nd day of August 1989 wherein the Full Bench 
unanimously upheld the appeals and gave reasons 
therefor, it is this day the 28th day of August 1989 
ordered that the appeals be upheld and the decisions of 
the Industrial Magistrate be varied upon complaint 
Nos 714 and 715 of 1988, so that penalties of $100 are 
imposed for each of the four breaches proven upon 
each complaint, in lieu of the penalties of $25.00 
imposed by the Industrial Magistrate. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 
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FUIJL BENCH —^ 
Unions — Application 

for Registration — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Foremen (Government) Industrial Union 

of Workers, WA. 
No. 790 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.I. SHARKEY Esq 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

3rd day of August 1989. 

Application for amalgamation — no objections — 
relevant parts of Act complied with — application 
granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This was an application pursuant to section 72 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") brought by the Civil Service 
Association of Western Australia Incorporated and the 
Foremen (Government) Industrial Union of Workers, 
WA. 

Section 72 of the Act provides for the amalgamation 
of organizations and requires the authority of the Full 
Bench to do so. Amalgamation creates, in the terms of 
section 72(1) a new organization. Section 72 states:— 

(1) Where two or more organizations (in this 
section referred to as the amalgamating organiza- 
tions) apply for the registration of a new 
organization and the rules of the proposed new 
organization are such that the only persons eligible 
for membership of the new organization will be 
persons who, if the amalgamating organization 
had remained in being, would have been eligible 
for membership of at least one of the 
amalgamating unions, the new organization may 
be registered by authority of the Full Bench. 

(2) An application under this section shall be 
made under the respective seals of the 
amalgamating organizations and shall be signed 
by the secretary and principal executive officer of 
each of those organizations. 

(3) The provisions of this Division applying to 
and in relation to the registration of organizations 
under section 53(1) or 54(1), other than section 
55(5), shall apply with such modifications as are 
necessary, to and in relation to the registration of 
an organization under this section. 

(4) Subsection (1) does not prevent the 
alteration, pursuant to this Act, at any time after an 
organization has been registered under this 
section, of the rules referred to in that subsection. 

(5) On and from the date on which an 
organization is registered under this section — 

(a) the registration of each of the amalgamat- 
ing organizations is cancelled; and' 

(b) all the property, rights, duties, and 
obligations whatever held by, vested in, or 
imposed on each of those organizations 

shall be held by, vested in, or imposed on, 
as the case may be, the new organiza- 
tion. 

There were no objections lodged by any other 
organisation or by any member of either of the 
applicant unions. 

During the course of proceedings it became apparent 
that the subscription rate in the proposed rules was 
incorrect and required amendment. Mr McBride 
submitted that the adjustments had been made in 
accordance with the rules, but they had not been 
recorded correctly. He undertook to provide to the Full 
Bench copies of the Council meeting minutes and the 
Annual General Meeting Minutes that recorded the 
carriage of the motion that subscriptions should be 
increased to 0.60 per cent of the gross salary of a 
member. Those minutes were received at the 
Commission on the 7th day of August 1989 and show 
that the subscription rate change had been authorised 
by both the Council and the General Meeting of the 
Civil Service Association. 

We are satisfied that the provisions of the Act. 
applicable by virtue of section 72 have been complied 
with, as have the requirements of that section. In 
addition we are satisfied that the rules of the applicant 
organisations were complied with at all material times. 
The Registrar will be authorised to register the new 
organisation created by the amalgamation of the 
applicant unions. 

Order accordingly. 
Appearance: Mr N. McBride on behalf of the Civil 

Service Association of Western Australia 
(Incorporated). 

Mr D. Robinson on behalf of the Foremen 
(Government) Industrial Union of Workers (WA). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia (Incorporated) 

and 
Foremen (Government) Industrial Union 

of Workers, WA. 
No. 790 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT. P.J. SHARKEY Esq 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

3rd day of August 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of August 1989 and having heard 
Mr N. McBride on behalf of the Civil Service 
Association of Western Australia (Incorporated) and 
Mr D. Robinson on behalf of the Foremen 
(Government) Industrial Union of Workers, WA and 
there being no objections to the application herein, the 
Full Bench having passed judgment on the matter on 
the 3rd day of August 1989 wherein it unanimously 
found that registration of the new organisation should 
be authorised, it is this day, the 3rd day of August 1989, 
ordered as follows:— 

(1) That the Registrar is authorised to register a 
new organisation, the Civil Service Association of 
Western Australia Incorporated in accordance 
with section 72(1) of the Industrial Relations Act 
1979 (as amended). 
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(2) That those rules attached to the application 
herein and filed herein bearing the date hereof and 
the signature of the President thereon and marked 
as Exhibit ID in these proceedings, are, and are 
declared to be, the rules of the said organisation, 
the Civil Service Association of Western Australia 
(Incorporated) as registered. 

(3) That the rules of the two applicant 
organisations, the Civil Service Association of 
Western Australia (Incorporated) and the Foremen 
(Government) Industrial Union of Workers, (WA) 
are hereby cancelled. 

(4) That the address of the office where the 
business of the organisation is conducted is:— 

445 Hay Street, Perth Western Australia 6000. 
By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 72. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Foremen (Government) Industrial 

Union of Workers, WA. 
No. 790 of 1989. 

TR EVOR JOHN POPE 
Deputy Registrar. 

3rd day of August 1989. 

Decision. 
HAVING been directed by the Full Bench, I have this 
3rd day of August 1989 registered as an organisation 
formed by the amalgamation of the Civil Service 
Association of Western Australia Incorporated and 
Foremen (Government) Industrial Union of Workers, 
WA, "The Civil Service Association of Western 
Australia Incorporated". 

The registrations of the amalgamati ng organisations, 
namely the Civil Service Association of Western 
Australia Incorporated and Foremen (Government) 
Industrial Union of Workers, WA are hereby 
cancelled. 

The address of the office where the business of the 
organisation is to be conducted is 445 Hay Street Perth 
WA 6000. 

T. POPE, 
Deputy Registrar. 

aCr/'.VL^SIOH eh court 
SESSION— 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Royal Australian Nursing Federation 
Industrial Union of Workers 

and 
The Hon Minister for Health and Others. 

No. 1672 of 1988. 
NURSES" (PUBLIC HOSPITALS) 

AWARD No. 6 of 1968. 
NURSES' (COMMUNITY AND OCCUPATIONAL 

HEALTH) AWARD No. A26 of 1984 and 
NURSES' (WELFARE AND CORRECTIONS) 

AWARD No. 3 of 1973. 
Nurses Public Health 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON 
COMMISSIONER J.A. NEGUS. 

26th day of June 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

These applications, brought by the Federation 
seeking to establish a set of salary rates for nurses in 
government employment which rates would be in 
keeping with the status of the nursing profession, were 
first before us on 13 February 1989. At that time the 
parties sought ratification of an agreement they had 
made to introduce significant salary increases 
according to a three phase schemata, commencing on 1 
July 1989 with a further instalment on 1 January 1990 
and the final position to be attained on 1 September 
1990. 

The agreement between the parties was that the salary 
rates for nurses should be aligned with the rates paid to 
diplomate level health professionals in Western 
Australia, specifically to radiographers employed 
pursuant to the Hospital Salaried Officers' Award No. 
39 of 1968. It is fair to say that the applicant Federation 
considered that agreed position to be but a first step 
towards their eventual aim of achieving what they see as 
a proper rate for baccalaureate health professionals. It 
is also fair to say that the Federation would prefer to 
have their campaign for a "professional" rate for nurses 
stand alone and independent from the wage fixing 
principles in force from time to time, so that matters 
such as award restructuring under structural efficiency 
might be progressed on a separate agenda. 

In February, in our preliminary finding of the 
existence of a "special case", we made it quite clear to 
the parties that the recognition we were prepared to give 
to the professional status of nurses would at all times be 
addressed within the context and against the 
background of the wage principles. The phased 
introduction of the agreements reached by the parties 
would be ratified step by step only insofar as they could 
be seen to comply with the requirements of structural 
efficiency. In this regard we were on all fours with the 
submission of Mr Jones who intervened on behalf of the 
Confederation of WA Industry. We have not resiled 
from our earlier stance and in our deliberations now 
reported we have been mindful of the further 
submissions of the same intervener. 



2672 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

From the February hearing, Negus C. was given a 
brief to confer privately with the parties, to scrutinise the 
details of their schedules and to guide them in matters 
which might need further revision and negotiation. We 
were not prepared to accept a situation where 
embargoes might be placed on negotiations around any 
aspect of the awards. Nurses could not expect to benefit 
from professional salaries while retaining what might 
be categorised as 'blue-collar' industrial conditions. 

During the intervening period there have been 
further developments at national and interstate level. 
The ACTU 'blueprint' has been widely disseminated 
for discussion and final professional rates for nurses in 
NSW and Victoria have been settled by divers means. 
The promulgation of that wealth of recent information 
has given rise to the need for Negus C. to further counsel 
the parties on our behalf and as a result some minor 
adjustments have been made to the salary rates which 
the parties seek to have introduced as the first phase in 
Western Australia from 1 July. 

The parties are aware that in the present 
circumstances or indeed at any time it would be difficult 
to countenance salary rates for nurses in WA which 
were markedly different from the rates pertaining in 
other states or in the Commonwealth. To do so would be 
to fly in the face of the several decisions of tribunals 
which have examined the work value issue around the 
nation in recent years. A further consideration is the 
duty, imposed by the Principles, to have regard for the 
effect any wage increase might have on other awards in 
the industry. It is well recognised by all with more than a 
passing acquaintance with these matters that by 
accident of history, the rates paid to baccalaureate 
health professionals i n WA do not relate closely to those 
available in any other part of Australia. We have made it 
abundantly clear to the parties that this Commission in 
Court Session would not be party to establishing a 
parity level in WA which might erect a plateau to which 
all other nurses in the land could aspire by way of 
leapfrogging. 

The final rates in the awards presently before us 
remain for resolution at a later date. For the present our 
task is to approve or otherwise the interim increases 
mooted by the parties for 1 July 1989 and. if thought fit. 
to issue the enabling orders. 

The parties have taken due heed of the guidance 
offered by the Commission and have re-drafted their 
Phase 1 rates for Level 1 nurses so as to maintain an 
appropriate comparability with the final rates 
announced for NSW and Victoria. There has been a 
change of position on the absorption of certificate 
allowances which was to have commenced with Phase 
1. The absorption process will indeed commence as 
initially planned for all nurses except for those on the 
first three increments of Level 1. This group by force of 
circumstance has had to accept a somewhat smaller 
increase in rates than had been agreed by the parties in 
February. 

It has now been agreed by the parties that an eighth 
increment may be added to the Level 1 scale when the 
increases of Phase 2 are introduced on the planned date 
of 1 January 1990. That matter is not presently before us 
for determination. Ms Kaempf has outlined to us some 
of the progress that has been achieved by the parties in 
their genuine quest for means of overcoming some of 
the institutionalised elements which might be seen to 
militate against efficiency or increased productivity. 

It seems that a representative sub-committee has' 
been examining rostering with a view to introducing 
greater flexibility. A series of roster trials is currently in 
progress and as a result of the work in train, the parties 
are confident that award appendices will be developed 
to allow for flexible arrangements to be introduced at a 
work-site level. 

A further rationalisation agreed for implementation 
with Phase 2 relates to standardisation of Annual Leave 
provisions. The award is to be amended so as to identify 
the three components of annual leave for which nurses 
qualify, that is the four weeks standard, two weeks in 
lieu of public holidays and one week as compensation 
for continuous shift workers. The effect will be to ensure 
that leave entitlements accrue only to those employees 
who properly qualify for them. Progress in 
implementing the next phase of salary increases will be 
contingent upon these matters being finalised. 

The absorption of certificate allowances which is 
now to commence is a further aspect of rationalisation. 
It is consistent with the logic of awarding "professional 
rates" and to do other than absorb the allowances in the 
long term would be to engage in double counting. 

It is also agreed by the parties that with the 
commencement of Phase 3 of the process all movement 
of nurses from Level 1 to Level 2 classification will be by 
promotion, thereby imposing a control on the numbers 
of employees who will achieve that level. 

We have noted the information and assurances given 
by the parties in relation to the understandings reached 
and this evidence of continuing willingness to pursue 
the objects of the Structural Efficiency Principle is a 
vital factor in our decision to approve the salary 
increases which have been negotiated and to amend the 
relevant awards accordingly. The commitments are 
recorded in Appendix D of the Orders which now 
issue. 

The final rates for all Levels in the Nurses (Public 
Hospitals) Award are clearly to be subject to a deal of 
further negotiation. Comparisons between duties and 
roles at the first professional level are relatively easy to 
draw across the nation and to a certain extent within the 
health care industry. There is likewise a reasonably 
clear set of parallels at the upper levels. 

The middle level provides an area of uncertainty 
which has already been identified by the parties in 
terms of'different career structures'. It is imperative that 
all concerned should give that area close scrutiny so as 
to avoid the creation of anomalies or inequities which 
might easily arise. While much has been made of the 
movement to professional rates of pay for nurses and 
the restructuring of professional classifications, the 
parties and indeed the Commission should ensure that 
what has been put in place translates to a qualified 
improvement in the standard of health care that is being 
delivered to the community. Consistent with the objects 
of structural efficiency for employees to be given the 
opportunity to aspire to more fulfilling and better paid 
positions and to be provided with career paths there is a 
need to ensure that working patterns and arrangements 
enhance flexibilty and the efficiency of the enterprise. 
This latter requirement is much more important when 
the employees concerned are professionals committed 
to the care and welfare of their clients. It may be 
appropriate for the Commission to review the 
developments which have taken place within the 
profession since 1986 when the next adjustment to 
salary rates takes place. 

Appearances: Ms S..1. Ardern and with her Ms P. 
Murphy appeared for the applicant. 

Ms M.M. Kaempf appeared for the respondents. 
Mr D.M. Jones intervened on behalf of the 

Confederation of Western Australian Industry. 

Editor's Note: Order No. 1672 of 1988, published at 
(69 WAIG 1948). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979, 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Coca Cola Bottlers and Others, 

No. 736 of 1988. 
ENGINE DRIVERS' (GENERAL) AWARD 

No.21Aof 1977. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALL!WELL 
COMMISSIONER G.J. MARTIN 

COMMISSIONER R.N. GEORGE. 
28th day of June 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. This 
application seeks to vary the Engine Drivers' (General) 
Award No. 21A of 1977 with respect to Clause 8. — 
Overtime, subclause (3) — meal allowance and Clause 
11. — Annual Leave. Following a conference before the 
Chief Commissioner the application was allocated to 
this Commission in Court Session. A revised schedule 
of amendments was tendered to the Commission in 
Court Session (Exhibit L-l p.4) by the applicant which 
sought to increase the overtime meal allowance to $4.30 
for the first meal and $2.95 for each subsequent meal. 
These amounts were agreed to by the respondents who 
submitted that the State Wage Principles permitted 
such an increase, in that they provide: 

Allowances: 
(a) Existing allowances which constitute a 

reimbursement of expenses incurred may be 
adjusted from time to time where appropriate 
to reflect the relevant change in the level of 
such expenses. 

(68 WAIG 2412 at 2413) 
We accept this proposition and the overtime meal 

allowances will be adjusted accordingly. 
Next, the revised schedule in paragraph (ii) of Clause 

3(b), if granted, would provide as follows: 
(ii) Not withstanding (i) above employees shall be 

allowed the same conditions as to meal 
allowances and meal intervals to be allowed 
while working overtime as are prescribed by 
the award, determination or industrial 
agreement — Commonwealth or State — for 
the majority of employees employed by that 
employer at the said employees workplace. 

(Exhibit L-l — Schedule B) 

The rationale for this amendment is best described 
inter alia in Ms Love's words: 

If our members employed under this award are 
working with metal trades people there is no 
problem because the provision is the same. The 
level of allowance is different but the provision of 
payment is the same in that if you get notice on the 
previous day then the meal allowance isn't 
payable. If our members under this award are 
working alongside our members under the 
BuildingTrades (General) Award again there is no 
problem because the giving of notice of overtime 
rules out the payment of a meal allowance. 

However, when our members are working 
alongside employees employed under the 
Transport Workers (General) Award, for example, 
they find that they receive notice and don't get a 
meal allowance whereas the people employed 

under the Transport Workers (General) Award 
receive notice and do get a meal allowance because 
of the way their award is written. 
MARTIN C: Could you give me an example of an 
establishment covered by the award where the 
TWU would constitute the majority of the 
employees? 
MS LOVE: It was a quarry where we have had these 
problems. I think it was Readymix or Pioneer 
quarries where we have had the problem, and we 
have a small number of loader operators and the 
Transport Workers Union tend to cover the 
majority of employees who are the truck-drivers. 

(Transcript p.4) 

This variation was opposed by the respondents on the 
grounds that it relied upon comparative wage justice 
(prohibited under the State Wage Principles) and 
that: 

If such a claim was granted, it would simply 
provide the basis for every other employee at a 
company, employing pursuant to a variety of 
awards, to claim the same conditions and quantum 
as is provided in the award covering the majority of 
employees if those conditions and quantum are 
better than their own. 

As the principles state, there is nothing rare or 
special in such situations, 

and further: 
However, the award which is before us today is a 

common rule award and as such, applies to a much 
broader scale than simply to people noted — or to 
companies noted in the respondency. 

Therefore there has been no evidence presented 
in respect to whether or not other companies would 
be affected by this. 

(Transcript p. 18) 

As its title implies, and the respondents have 
contended (correctly in our view), this award has 
general application and its own particular basis of 
wages and conditions fixation. To vary the instant 
award, in the manner sought, to correct what is 
perceived to be a problem in one area only of its 
operation could lead, as the respondents contend, to 
major problems in the majority of other industries to 
which it applies. There is insufficient material before us 
as to the cost and effect elsewhere of the proposed 
variation and the claim is refused. The problem raised, 
namely a lack of common conditions in some 
industries, be they quarrying or brick-making is a good 
example of a matter to be addressed under the 
Structural Efficiency Principle. 

Finally, the variation to Clause 11. — Annual Leave 
provides for the inclusion of long service leave as leave 
counting for the purpose of annual leave. 

This claim is opposed by the respondents on several 
grounds which it is unnecessary to traverse here for 
reasons to follow. In what is known as the Landscape 
Gardening Award case the Commission in Court 
Session had before it the following circumstances: 

MR COMMISSIONER O'SULLIVAN: The 
decision about to be)read by Johnson C. is the 
unanimous decision of this Commission in Court 
Session. 
MR COMMISSIONER JOHNSON: This matter 
referred to the Commission in Court Session 
pursuant to the provisions of section 71(r) of the 
Industrial Arbitration Act 1912 originates in a 
reference of industrial dispute No. R18 of 1978 filed 
by the applicant union by which it seeks an award 
of the Commission to regulate the landscape 
gardening industry. 
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The reference contains a claim for the inclusion 
of absences on long service leave as service in the 
calculation of entitlement to annual leave and the 
claim, if granted, would require that the standard 
annual leave clause of the Commission be altered. 

, For that reason the matter was referred to the 
Commission in Court Session, 

In finding for the applicant the Commission in Court 
Session said: 

Apart from the observation of His Hon. the 
President in 1961, the matter has received little 
attention. In 1959, the Conciliation Commissioner 
said: 

I cannot see that it was ever the intention 
that the time occupied in long service should 
proportionately reduce the period of annual 
leave. (39 WAIG 647). 

In 1977, the Commission included long service 
leave (57 WAIG 176) but the order giving effect to 
the decision was set aside on appeal for reasons 
which did not go to merit (58 WAIG 122). 

We find it curious that the problem (if it really is a 
problem) has taken so long to come to the 
Commission, bearing in mind that long service 
leave in private industry has been the subject of 
awards for many years and that what is now 
claimed .by the unions has been a feature of 
Government employment during all of that time. 
That might suggest that it has been the practice in 
private industry to include entitlement, but the 
inability of the employer's representative in these 
proceedings to give any indication of what the 
practice might be leaves us without knowledge in 
that respect. 

Be that as it may, we are satisfied that the view 
expressed by the Court in 1961, while not reflected in the 
orders that issued at that time, was intended to apply 
generally and should now be confirmed by including 
long service leave with annual leave, public holidays 
and paid sick leave in the subclause which qualifies 
entitlements to annual leave [our emphasis]. 

(59 WAIG 1735 at 1736) 

Thus, there was a standard condition determined by a 
Commission in Court Session which has endured since 
1979. Matter No. 242 of 1979 of the 30th day of 
November 1979 of a Commission in Court Session (60 
WAIG 405 at 407) and a further Commission in Court 
Session in Matter No. A6 of 1987 of the 23rd day of 
October 1987 (67 WAIG 2250 at 2253) are further 
examples. 

Nothing was put which persuades us to depart from 
the standard prescribed by the Commission in Court 
Session in 1979 (supra). The claim is consistent with the 
Conditions of Employment Principle which permits 
the flow-on of recognised standard provisions and 
therefore is granted. 

Appearances: Ms B. Love on behalf of the 
applicant. 

Mr M.C. Borlase on behalf of the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to award. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Coca Cola Bottlers and Others. 

No. 736 of 1988. 
ENGINE DRIVERS' (GENERAL) AWARD 

No. 21Aof 1977. 
Engine Drivers Transport 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. 11 ALU WELL 

COMMISSIONER G.J. MARTIN 
COMMISSIONER R.N. GEORGE. 

8th day of August 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr M. Borlase on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Engine Drivers" (General) Award No. 
21A of 1977 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 28th day of June 
1989. 

By the Commission in Court Session, 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8. — Overtime: Delete subclause (3)(b) 

'Meal Allowance' and insert in lieu the following: 
(b) Meal Allowance— 

(i) An employee who, without being 
notified on the previous day or earlier, 
has to continue working after the usual 
knock-off time for more than two 
hours, shall be provided with any meal 
required or shall be paid $4.30 for the 
first meal and $2.95 for each 
subsequent meal. 

Provided that this subclause shall 
not apply to an employee residing in 
the same locality as his or her 
employment who can reasonably 
return home for a meal. 

(ii) If a worker as a consequence of the 
notification referred to in (i) above has 
provided a meal and is not required to 
work less overtime than the period 
notified, he or she shall be paid for each 
meal provided and not required, the 
appropriate prescribed amount. 

2. Clause 11. —- Annual Leave: Delete subclause (6) 
of this clause and insert in lieu the following: 

(6) Any time in respect of which a worker is 
absent from work except time for which he or she is 
entitled to claim sick pay or time spent on holidays, 
annual leave or long service leave as prescribed by 
this award shall not count for the purpose of 
determining annual leave. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Association of Draughting. Supervisory and 

Technical Employees, Western Australian Branch 
and 

Associated Surveys (Australia) Pty Limited 
and Others. 

No. A2(A) of 1988. 
SURVEYING INDUSTRY AWARD 1988. 

COMMISSION IN COURT SESSION: 
CHIEF COMMISSIONER W.S COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER C.B. PARKS. 

19th day of July 1989. 

Reasons for Decision. 

CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch 
(ADSTE) seeks a new award to be known as the 
Surveying Industry Award 1988 to replace Award No. 
A45 of 1982. 

The matter comes before t ; Commission in Court 
Session pursuant to section 27(l)(t) of the Act. This 
course is taken in consideration of the award provisions 
sought and the relevance of the Principles of Wage 
Fixation set out in the September 1988 State Wage 
Decision (68 WAIG 2412). The Confederation of 
Western Australian Industry (Inc) is an intervener in 
the matter. 

The proposed award identifies a range of 
professional classifications to be covered in addition to 
those specified in the current award. It also extends the 
scope of surveying operations beyond those addressed 
in Award No. A45 of 1982. These initiatives attracted 
intervention from the Australian Professional 
Engineers Association (Western Australian Branch) 
and employers engaged in the construction industry 
who employ surveyors. This latter objection was 
satisfied with the applicant deleting the construction 
industry and named companies from the schedule. This 
modification is consistent with the applicant's position 
whereby it seeks to cover only those employees who are 
wholly or mainly engaged in the surveying industry. 
More significantly for the purposes of this decision, the 
application proposes substantial salary increases to 
those rates specified in Award No. A45 of 1982. 

This Commission in Court Session with 
endorsement from the parties and the intervener, will 
limit its consideration of the application to a 
determination of whether or not a Special Case 
exists. 

The thrust of ADSTE's submission to establish this 
threshold position is based on the circumstances 
associated with the handing down of Award No. A45 of 
1982 (64 WAIG 440). It is claimed that, at that time, the 
parties agreed to implement salary rates on an interim 
arrangement. That position is said to have been 
adopted having regard to the depressed nature of the 
surveying industry at the time. It is argued that the 
arrangement in 1984 was accepted by the parties to 
assist the industry to regulate itself and to progress to a 
second stage where professional rates could be 
introduced. The rates which were struck by the parties, 
at the time, took into account the incapacity of some 
employers to pay the appropriate professional rates. 
The salaries were recognised to be less than the rates for 
employees "covered by the Draughtsmen's, Tracers, 
Planners and Technical Officers Awards with whom 

there was some comparability in the technical and 
professional classifications. In short the strict test of the 
First Award Principle was not applied. 

In the light of the agreement between the parties to 
review salary rates, it is argued that it is inequitable to 
allow the present position to continue. In the terms of 
the Principles of Wage Fixation which prevailed at the 
time the award was handed down, no equitable base 
was established. It is submitted that it would be 
manifestly unjust to deny the parties the opportunity to 
remedy the situation, as was envisaged in the terms of 
their agreement. 

The applicant characterises the basis on which 
Special Case status can be accorded as being either on 
an application whch reflects the development of 
Structural Efficiency initiatives which places the 
parties "ahead of the field" or as involving 
extraordinary circumstances which could not have 
been contemplated when the current Principles were 
invoked. It is argued that the unique situation which 
prevailed with respect to the establishment of Award 
No. A45 of 1982 warrants this application's being 
recognised under the later category of Special Cases. In 
summary the interim nature of the existing award and 
the applicant's acceptance of depressed salary rates to 
assist the industry now merit recognition. Furthermore, 
the spplicant submits that it is in the public interest to 
have a stable and viable surveying industry. This will be 
assisted with an award which properly identifies career 
opportunities and the certainty of levels of 
remuneration commensurate with training and 
responsibility. 

The applicant's case is supported by a number of 
respondents who had been party to proceedings which 
culminated in the establishment of Award No. A45 of 
1982. Through evidence they confirmed the veracity of 
the agreement reached with ADSTE in 1984 as to salary 
rates, the understanding of the interim nature of the 
award and the undertaking to review it in two years. The 
respondents' rationale for supporting ADSTE'S 
application comes in submissions made by 
representatives of the Association of Consulting 
Surveyors and the Institution of Surveyors of Western 
Australia. 

In 1984 employers were prepared to support the 
establishment of an award to attract suitably qualified 
staff to the industry and to recruit students to undertake 
courses in professional training. While it was 
appreciated that a minimum rates award would 
regulate the labor market to some extent, this was seen 
as an advantage in that proper fee structures could be 
established in the industry. This would enable 
competition without compromising the standards of 
professional services. The repeal of Regulation 150 
under the Land Act 1933 in 1988 has acted as a catalyst 
for change within the profession and has necessitated a 
reassessment of the fee structures. 

The industry was informed of the interim nature of 
the agreement with ADSTE in 1984 and the movement 
to professional rates which would be implemented in 
the next phase. Indeed, in the report of the National 
Chairman of the Association of Consulting Surveyors 
of Australia in 1986, the profession was reminded of this 
commitment. Evidence was presented to us of the extent 
to which the industry has anticipated the movement in 
salary rates proposed in the application for the new 
award. In this respect we are told that the inititative for a 
new award in Western Australia reflects developments 
in several other States and is part of a national thrust by 
the industry to reaffirm its professional status. We are 
assured that the impact of increases in salary rates 
under a new award would have minimal economic 
effect, although it was submitted by one witness that a 
phased-in approach should be adopted to 
accommodate the completion of contracts presently on 
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foot. We are informed that restructuring within the 
industry is not limited to support for a new award. 
Through the Association of Consulting Surveyors and 
the Institution of Surveyors the profession has 
participated with Curtin University in an inquiry into 
surveying education in Western Australia. An 
Australian Traineeship Scheme for survey assistants 
has been established in conjunction with TAPE. The 
proposed award classification structure is based on the 
acquisition of experience and educational 
qualifications and lays down career paths within the 
industry. 

An inspection of the transcript of the Commission's 
proceedings in February 1984 which resulted in the 
handing down of Award No. A45 of 1982 (supra) 
discloses that salary rates were an agreed matter which 
resulted from the applicant's acceptance of the 
respondent's offer. In the course of those proceedings 
reference was made to a survey which disclosed that in 
some cases graduate surveyors were being paid less 
than shop assistants. The repondents' representative 
drew attention to the fact that the then proposed award 
would only specify minimum rates and that employers 
were free to pay more. No mention is made of the 
interim nature of the arrangement nor of the proposed 
movement to professional rates. However, the rates 
were not subjected to scrutiny pursuant to the First 
Award Principle. 

We accept the applicant's submissions and the 
evidence of the respondents in this hearing as to the true 
nature of the arrangements whereby the first award was 
established. But that in itself, is sufficient to warrant the 
determination of this application as a Special Case. On 
the basis of the applicant's submission, the recognition 
of a Special Case would be tantamount to re- 
establishing the notion of an equitable base for the 
purposes of adjusting wages and salaries. This would be 
in isolation from considerations of restructuring and 
efficiency under the Second Tier and award 
restructuring under the Structural Efficiency Principle. 
Such an approach would undermine the integrity of the 
Principles of Wage Fixation. 

The nature of the evidence submitted by the 
respondents in support of ADSTE's application goes to 
matters involving industry restructuring. Salary 
regulation through award registration is but one facet of 
the initiatives being taken by the profession to meet the 
competitive requirements of the surveying industry. 
Career paths and training programmes have been put 
in place. A review of conditions is proposed in the new 
award. To accept the submissions in support of a 
finding of a Special Case and then to sever the proposal 
for a new salary range from the general concept of 
Structural Efficiency is in our view illogical. The 
substance of the claim for a Special Case resides in the 
totality of initiatives being taken to reinforce the 
stability and viability of the surveying industry in 
Western Australia; it is not to be found in an 
understanding reached between the parties on the 
terms of an award in 1984. As the intervener makes 
clear, an argument which seeks to build the recognition 
of an anomaly or inequity upon the absence of an 
equitable base and thereby achieve Special Case status 
is an exercise in semantics. 

For the reasons earlier stated herein we are prepared 
to accept that the increase in salaries proposed under 
the new award constitutes a Special Case. However, in 
so doing we view the application as falling within the 
context of Structural Efficiency and regard it as 
satisfying the objects of that Principle. We express no 
view as to the rates proposed as we consider that these 
should be the subject of examination by the 
Commissioner to whom Application No. A2 of 1988 is 
reallocated. Indeed, if it is accepted that the economic 
impact of the rates proposed is negligible because, by 
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and large, they are already being paid, then more 
comprehensive information than that submitted for 
five surveying practices in Exhibit ACS 2 could well 
need to be tendered to the Commission during those 
proceedings. Finally, our determination of this matter 
as a Special Case exhausts the availability of the Second 
Tier adjustment to salary rates. 

Appearances; Mr J.C. Beedham and Mr C. Panizza 
on behalf of the applicant. 

Mr M.J. McKimmie on behalf of various respondents 
and the Consultant Surveyors Association of Western 
Australia. 

Mr B.D. Williams on behalf of various 
respondents. 

Mr B.P. McCarthy on behalf of Fluor Daniel 
Australia Pty Limited and Kaiser Engineers Australia 
Pty Limited and intervening on behalf of the 
Confederation of Western Australian Industry 
Incorporated. 

Mr F.G. Fury on behalf of the Association of 
Professional Engineers Australia (Western Australian 
Branch). 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 
Susan Watts 

and 
Perth Finishing College Pty Ltd. 

No. 753 of 1989. 
BEFORE THE PRESIDENT, PJ. SHARKEY ESQ. 

7th day of June 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 2nd day of June 1989 and having heard Mr W. 
Claydon on behalf of the applicant and Mr P. 
Mendelow (of Counsel) on behalf of the respondent 
and having delivered judgment on the 7th day of June 
1989 wherein I granted the application, it is this day, the 
7th day of June 1989, ordered that: 

(1) The order made by me on the 16th day of 
February 1989 staying the order of Commissioner 
Beech dated the 1st day of February 1989 be varied 
so that there now be no stay of Commissioner 
Beech's said order. 

(2) That the amount of $41 063.98 referred to in 
paragraph 2 of the said order be paid into an 
interest bearing account in the name of Messrs 
Parker and Parker Solicitors of 140 St. George's 
Terrace Perth, there to be held pending the 
detennination of the appeal by the Full Bench. 

(3) That such amount be paid into such account 
within 14 days of the date hereof. 

(4) That upon the determination of the appeal 
herein the amount or such other amount as may be 
ordered by the Full Bench be paid forthwith to the 
respondent in the event that the respondent is 
successful. 

(5) That there be liberty to apply as to any 
further directions for the disposal of the said 
moneys or the operation of the said account. 

PRESIDENT. 
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AWARDS/AGREEMENTS — 

Application lor — 

CLERKS' (COMMERCIAL, RETAIL, 
WHOLESALE, HOTELS AND MOTELS 

CLERICAL INDUSTRIAL TRAINEESIIIPS) 
AGREEMENT. 

No. AG 18 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Alu-Glass and Others. 

No. AG18of 1988. 
COMMISSIONER C.B. PARKS. 

23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. AG 18 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to Section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG 18 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 

3. — Objects. 
(1) The object of this agreement is to provide the 

. form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial. 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Rel ations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37 D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 
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8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages —- For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

Xx 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not be less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. , 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus HVz per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 
B.E. Gellarp — for Alu-Glass. 
and on behalf of 143 Boulder Road, 

Kalgoorlie WA 6430. 
B. Eames — for and Allbend Engineering, 
on behalf of 7 Burgay Court, Osborae 

Park WA 6017. 
B. Taylor — for and Action Secretarial 
on behalf of Services, 

15th Floor, 256 Adelaide 
Terrace, Perth WA 6000. 

K. Klicker — for and Aqua Technics WA, 
on behalf of 24 McDowell Street. 

Welshpool WA 6106. 
V. Novak — for and Armadale Glass & 
on behalf of Mirrors, 

253 Railway Avenue, 
Armadale WA 6112. 

N. Rosato — for and Atlas Software Pty Ltd, 
on behalf of 110 Edward Street, East 

Perth WA 6000. 
D. Barsden — for Barnett Carpet Co 
and on behalf of Pty Ltd, 

1 Neil Street (cnr 
Frobisher Road). 
Osborne Park WA 6017. 
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J.W. Busby — for 
and on behalf of 

D. Chandler — for 
and on behalf of 

R.L. Todd — for and 
on behalf of 

A.N. Bennett — for 
and on behalf of 

H. Plummer — for 
and on behalf of 

PA. Haynes — for 
and on behalf of 

B.A. Cooper — for 
and on behalf of 

J.D. Hewlett — for 
and on behalf of 

M.I. Cooke — for 
and on behalf of 

L. Gallagher — for 
and on behalf of 

R. Calabrese — for 
and on behalf of 

OA. Swiderski — 
and on behalf of 

K.G. France — for 
and on behalf of 

I.G. Prosser — for 
and on behalf of 

B. Urquhart — for 
and on behalf of 

N. Baldwin — for 
and on behalf of 

P. Long — for and 
on behalf of 

W.E. Marshallsay. — 
for and on behalf of 

Busby Truck Rental 
Pty Ltd, 
239 Great Eastern 
Highway, Rivervale WA 
6103. 
David Chandler & Ian 
Hooke Architects. 
105 Forrest Street, 
Cottesloe WA 6011. 

Dianella Chiropractic 
Clinic, 
123 Walter Road, 
Inglewood WA 6052. 

Doubloon Pty Ltd, 
trading as Confectionery 
Distributors, 
9 Shields Crescent, 
Booragoon WA 6154. 
Cardiac and Surgical 
Australia, 
5/611 Hay Street, 
Jolimont WA 6005. 
Crown Manufacturing 
Industries Pty Ltd, 
Unit 27B Adrian Street, 
Welshpool WA6106. 
Hydraplant Pty Ltd, 
99 Dowd Street, 
Welshpool WA 6106. 
Jennifer Denise Howlett, 
trading as Intercad, 4/219 
Onslow Road, Shenton 
Park WA 6008. 
Interceramics, 
357 Oxford Street. 
Leederville WA 6007. 
JJ. Burns and 
Associates, 
398 Fitzgerald Street, 
North Perth WA 6006. 
Johns Engineering and 
Cranes, 
22 Ballantyne Road, 
Kewdale WA 6105. 
Kalgoorlie/Boulder 
Chamber of Commerce, 
224 Hannan Street, 
Kalgoorlie WA 6430. 

Kerrie Glen France, 
trading as Kezart Design 
Studio, 
278 Scarborough Beach 
Road, Osborne Park WA 
6017. 
LTA Trading, 
789 Wellington Street, 
Perth WA 6000. 
L.J. Hooker Thornlie, 
Shop 10, Thornlie 
Square. 1 Spencer Road, 
Thornlie WA 6108. 
MacMahon 
Construction Pty Ltd, 
12 Whyalla Street. 
Willetton WA 6155. 
Master Engineering. 
120 Beechboro Road, 
Bays water WA 6053. 
M & M Engineers, 
47 Irvine Street, 
Bayswater WA 6053. 

J. Bradshaw — for 
and on behalf of 

L.R. Gibson — for 
and on behalf of 

G.B. Barnes — for 
and on behalf of 

J.Y.G. Garnsworthy 
— for and on behalf 
of 
CJ Borsboom — for 
and on behalf of 

R.C. McCormack — 
for and on behalf of 

J. Searcy — for and 
on behalf of 

J.L. Pusey — for and 
on behalf of 

S. Wallace — for and 
on behalf of 

G. Paynter — for and 
on behalf of 

W.M. Taylor — for 
and on behalf of 

M.C. Mai ski — for 
and on behalf of 

Northern Districts 
Settlement Service, 
Shop 6, Glengarry 
Shopping Centre, 
Duncraig WA 6023. 
Park Estate Agency Pty 
Ltd (1982), 
Shop 1/129 Canning 
Highway, South Perth 
WA 6151. 
Pinnacle Nominees 
Pty Ltd, 
47 Labouchere Road, 
South Perth WA 6151. 
Prime Air, 
6/6 Raymond Avenue, 
Bayswater WA 6053. 
Rapid Metal 
Developments, 
43 King Edward Road, 
Osborne Park WA 6017. 
Roy Weston Nationwide 
Realty Belmont, 
Shop 3, Belmont Plaza, 
Shopping Centre, 
Belmont WA 6104. 
Searcy Computer 
Technology, 
368 Rokeby Road, 
Subiaco WA 6008. 
Seismic Supply 
International, 60 Wilson 
Street, Kalgoorlie WA 
6430. 
South West Real Estate 
Pty Ltd, trading as Roy 
Weston Nationwide 
Realty Bunbury, 
7 Stirling Street, Bunbury 
WA 6230. 
Spectrum Surveys, 
96 Egan Street, 
Kalgoorlie WA 6430. 
Tackle Holdings Pty Ltd, 
trading as Vegas Hotel, 
349 Charles Street, North 
Perth WA 6006. 
Wedding Bliss Function 
Brokers, 
Rear 4, Bowman Street, 
South Perth WA 6151. 
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CLERKS' (COMERCIAL, RETAIL, 
WHOLESALE, HOTELS AND MOTELS 

CLERICAL INDUSTRIAL TRAINEESHIPS) 
AGREEMENT. 

No. AG 19 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Abrasive Industrial Dist; 'ors 

and Others. 
No. AG 19 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behaF of respondents, 
and by consent, the Commission nsuant to the 
powers conferred on it under the Ii >trial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No. AG 19 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

This agreement shall be known as the Clerks' 
(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG19 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 
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3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 
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8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not beless than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers" 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus UVs per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 
RJ. Gammon — for Agnew Clough Ltd, 
and on behalf of 3rd Floor, 22 Mount 

Street. Perth WA 6000. 
L. Casella — for and A.J. Casella Designs, 
on behalf of 402 Scarborough Beach 

Road, Osbome Park WA 
6017. 

M.C. Taylor — for AKA Construction 
and on behalf of Pty Ltd. 

126 Mill Street, Perth WA 
6000. 

R. Flint — for and ■ Abrasive Industrial 
on behalf of Distributors, 

9/20 Shields Crescent. 
Booragoon WA 6154. 

R. Fry — for and on Accord Printers, 
behalf of 35 Sanford Road, Albany 

WA 6330. 
B. Hampton — for Advanced Ability Co 
and on behalf of Pty Ltd. 

16 Jersey Street, Jolimont 
WA 6014. 

F. Booth — for and Allwest Catering 
on behalf of Supplies, 

18 Lindsay Street, Perth 
WA 6000. 
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R.C. Walliss — for 
and on behalf of 

C. Marsh — for and 
on behalf of 

A. Wright — for and 
on behalf of 

G.P. Kearney — for 
and on behalf of 

J.P. Gribble — for 
and on behalf of 

D.M. Guild — for 
and on behalf of 

J.A, Malone — for 
and on behalf of 

N. Moniodis — for 
and on behalf of 

B.J. Evans — for and 
on behalf of 

FJ, Bradley — for 
and on behalf of 

G. Hudson — for 
and on behalf of 

C.M. Rosagro — for 
and on behalf of 

I. Chan — for and on 
behalf of 

B.L. Bryer — for and 
on behalf of 

N.J. Barnet — for 
and on behalf of 

D. Carver — for and 
on behalf of 

A.C. Hobson — for 
and on behalf of 

T. Mitchell — for 
and on behalf of 

R. Smith — for and 
on behalf of 

K. Stevenage — for 
and on behalf of 

Alma Engineering Pty 
Ltd, 73 Division Street, 
Welshpool WA 6106. 
Alsco Linen Service, 
228 Great Eastern 
Highway, Rivervale WA 
6103. 
Aloha Perth Casting 
Agency, 
116 Barrack Street, Perth 
WA 6000. 
APA Distributors 
Pty Ltd, 
23 Kew Street, Welshpool 
WA 6106. 
AP Gribble Pty Ltd, 
96 Barrack Street 
Merredin WA 6415. 
Aqua-Drill Pty Ltd, 
38 Coulson Way, 
Canning Vale WA 6155. 
Innaloo Enterprises 
Pty Ltd, 
trading as Armadale 
Professional Service, 
26-28 Prospect Road, 
Armadale WA 6112. 
Artifex Furniture, 
20 Gympie Way, 
Willetton WA6155. 
B.J. Evans and Co, 
156 Onslow Road, 
Shenton Park WA 6008. 
Bradley Kelsall & WU, 
19 Colin Street. West 
Perth WA 6005. 
Builders Supply Group, 
cnr Vulcan & Cook 
Streets, Canning Vale 
WA 6155. 
Bunnings Riverton, 
152 Pilbara Street, 
Welshpool WA 6106. 
Cable Water Skiing 
(Aust), 
Troode Street, 
Spearwood WA 6163. 
Cavlec Electrical 
Engineering Services 
Pty Ltd, 
77 Dowd Street, 
Welshpool WA 6106. 
Garnet Holdings Pty Ltd, 
6/239 Adelaide Terrace, 
Perth WA 6000. 
Carvair Pty Ltd, 
4 Bathurst Court 
Willetton WA 6155. 
Chadson Engineering, 
82 Thompson Road, 
North Fremantle WA 
6159. 
Chameleon Designs, 
276 Newcastle Street, 
Northbridge WA 6000. 
City Business Machines. 
289 Fitzgerald Street, 
Perth WA 6000. 
Cleveland Industries, 
219 Victoria Road, 
Malaga WA 6062. 

H.A. Smith — for 
and on behalf of 

J.G. Berkhout — for 
and on behalf of 

V. Lorrigan — for 
and on behalf of 

C.Y. Tandon — for 
and on behalf of 

S. Harvey — for and 
on behalf of 

T.J. Nicholls — for 
and on behalf of 

P. Curtis — for and 
on behalf of 

J. Guilfoyle — for 
and on behalf of 

J. Madonini — for 
and on behalf of 

R. Hourn — for and 
on behalf of 

E.B. Bracknell — for 
and on behalf of 

J. Love — for and on 
behalf of 

E. Hastings — for 
and on behalf of 

W.A. Walsh — for 
and on behalf of 

E.H. Malcolm — for 
and on behalf of 

G. Healy — for and 
on behalf of 

P. Gourway — for 
and on behalf of 

G.W. McGrath — for 
and on behalf of 

GJ. Brown — for 
and on behalf of 

Computercorp Pty Ltd, 
1/72-74 Wellington 
Street East Perth WA 
6000. 
Confederation of 
Australian Motor Sport. 
1/219 Onslow Road, 
Shenton Park WA 6008. 
Consultech, 
55 Colin Street West 
Perth WA 6005. 
C.R. Cox & Associates 
(Australia), 
39 Canning Highway, 
East Fremantle WA 6158. 
Cruise-Away Hire Sales 
and Accessories, 
14 Port Kembla Drive, 
Bibra Lake WA 6163. 
Cullity Timbers, 
267 Alexander Road, 
Belmont WA 6104. 
Curtis and Enston, 
237 Main Street, 
Osborne Park WA 6017. 
Dominion Charter 
Finance, 
35 Richardson Street 
West Perth WA 6005. 
Domus Constructions 
Pty Ltd, 
12 Monger Street, 
Northbridge WA 6000. 
Dowell Aluminium 
Windows (WA), 
60 Belmont Avenue, 
Belmont WA 6104. 
Duncan Motor Co 
Pty Ltd, 
17 Hazelhurst Street, 
Kewdale WA 6105. 
Engora Holding Pty Ltd. 
trading as Tooling 
Services WA( 1983), 
4/7 O'Malley Street, 
Osborne Park WA 6017. 
Everready Electrics, 
46 Cricklewood Way, 
Carine WA 6020. 
Everyday Plumbers, 
416 Scarborough Beach 
Road, Osborne Park WA 
6017. 
Ewen Malcolm & Co, 
1st Floor, 353 Rokeby 
Road. Subiaco WA 6008. 
Falaren Pty Ltd, trading 
as BP Kerry Motors, 
401 Scarborough Beach 
Road, Osborne Park WA 
6017. 
Fiona Andrews Designs, 
cnr Lake and Bulwer 
Streets, Northbridge WA 
6017. 
F.K. Kanny & Sons, 
40 Kurnall Road. 
Welshpool WA 6104. 
Forbes & Fitzharding, 
1064 Hay Street, Perth 
WA 6005. 
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P S. Turner — for 
and on behalf of 

C.S. Bain — for and 
on behalf of 

R. Scata — for and 
on behalf of 

P. Martens — for 
and on behalf of 

J.V. Greenwell — for 
and on behalf of 

G. Giustiniano — for 
and on behalf of 

J. Thomas — for and 
on behalf of 

N.W. Craven-Kelly 
— for and on behalf 
of 
W. Clarson — for 
and on behalf of 

M. Kassim — for and 
on behalf of 

M.R. Polak — for 
and on behalf of 

H.N. Glass — for 
and on behalf of 

R. Kennedy — for 
and on behalf of 

R. Garnaut — for 
and on behalf of 

J. McCoy — for and 
on behalf of 

J. Calabro — for and 
on behalf of 

A. Tink — for and on 
behalf of 

TJ. Garland — for 
and on behalf of 

C. Bombak — for 
and on behalf of 

Gillard Turner & 
O'Brien Pty Ltd, 
30 Ledger Road, Balcatta 
WA6021. 

Gillard Turner & 
O'Brien Pty Ltd, 
4/35 Prindiville Drive. 
Wangara WA 6065. 
Glenn Low Real Estate, 
88 Hampton Road, 
Fremantle WA 6160. 
Great Southern Group 
Training, 
171 York Street, Albany 
WA 6330. 
Greenvine Pty Ltd, 
Suite 7/300 Rokeby 
Road, Subiaco WA 6008. 
Giustiniano Nominees 
Pty Ltd, 
348 Main Street, Balcatta 
WA 6021. 
Home Art & Decor, 
18 Wickham Street, East 
Perth WA 6000. 
Humes Ltd, 
89 Salvado Road. 
Wembley WA 6014. 
Industrial Breakdown 
Service, 
3 John Street, Bayswater 
WA 6053. 
Income Equity Holdings, 
115 Merlin Hotel, Perth 
WA 6000. 
Initial Services (Aust) 
Pty Ltd, 82 John Street, 
Welshpool WA 6106. 
Japan Australia Word 
Services Pty Ltd, 
Suite 1, Doyle Court, 193 
Rokeby Road, Subiaco 
WA 6008. 
JEB Distributors, 
626 Newcastle Street, 
Leederville WA 6007. 
Jetset Travel, 
Shop 50, Whitford City, 
Whitford Avenue, 
Hillarys WA 6025. 
John McCoy and 
Associates, 
23 Pearson Way, 
Osborne Park WA 6017. 
Joseph Calabro, 
210 Amelia Street, 
Balcatta WA 6021. 
Highline Building 
Constructions, 
9 Felspar Street, 
Welshpool WA 6106. 

Imprint Printers, 
77 Lockyer Avenue, 
Albany WA 6330. 

Kailis and France 
Pty Ltd. 
14 Neil Street, Osborne 
Park WA 6017. 

W. Bruce — for and 
on behalf of 

G. Karra — for and 
on behalf of 

K.J. Ford — for and 
on behalf of 

S. Cousins — for and 
on behalf of 

B. Beacham — for 
and on behalf of 

V. Keller —- for and 
on behalf of 

Kambalda Auto 
Electrics, 
Salmon Gums Road, 
Kambalda West WA 

I..K. Jamieson — for 
and on behalf of 

G. Cammarano —for 
and on behalf of 

L.C. Toy — for and 
on behalf of 

L.D. Woidt — for 
and on behalf of 

E. Bennett — for and 
on behalf of 

B. Davidson — for 
and on behalf of 

T. Martin — for and 
on behalf of 

G.G. Pearse — for 
and on behalf of 

S.R. McDonald —for 
and on behalf of 

P.F. Brain — for and 
on behalf of 

MJ. Regan — for . 
and on behalf of 

N. Anderson — for 
and on behalf of 

A. Howell — for and 
on behalf of 

Karra Enterprises 
Pty Ltd, 
1/896 Beaufort Street, 
Inglewood WA 6052. 
KDR Engineering, 
1 Booth Place, Balcatta 
WA 6021. 
Kerby Furniture, 
86 Maddington Road, 
Maddington WA 6109. 
Lancet Scientific and 
Surgical Supplies, 
2/52 Hector Street, 
Osborne Park WA 6017. 
LB A Stationers, 
211 Barrington Street, 
Speanvood WA 6163. 
Leon K. Jamieson and 
Associates, 
Suite 1, Frederick House, 
70-74 Frederick Street, 
Albany WA 6330. 
Lotteries Commission 
of WA, 
334 Rokeby Road, 
Subiaco WA 6008. 
MC's Skin and Beauty 
Clinic, 
Shop 3/6, Hokin Street, 
Warnbro WA 6169. 
Mair & Co, 
Floreat Forum, Howtree 
Place, Floreat WA 6014. 
Mamma Maria's 
Restaurant, 
105 Aberdeen Street, 
Northbridge WA 6000. 
Mandurah Insurance 
Services, 
21 Sholl Street, 
Mandurah WA 6210. 
Martin Billings 
Advertising and 
Marketing, 
115 Cambridge Street, 
Leederville WA 6007. 
Merredin Tourist 
Bureau, 
Barrack Street, Merredin 
WA 6415. 
MA Kailis Exports, 
12 Stirling Highway, 
Nedlands WA 6009. 
MIFD Pty Ltd, trading 
as Peter B, 
142 Summers Street, East 
Perth WA 6000. 
Mark Regan Settlements, 
167 St George's Terrace, 
Perth WA 6000. 
Nelmara Pty Ltd., 1st 
Floor, 6 Cliff Street, 
Fremantle WA 6160. 
New Era Typesetting, 
Lot 49, F.llenbrook Road. 
'Bullsbrook WA 6084. 
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R. Johnson — for 
and on behalf of 

PA. Rakich — for 
and on behalf of 

P H. O'Reilly — for 
and on behalf of 

B. Lacy — for and on 
behalf of 

. Callanan — tor 
and on behalf of 

P.A. Bruce — for and 
on behalf of 

T. Tan — for and on 
behalf of 

K.R. East — for and 
on behalf of 

R. McGillivray — for 
and on behalf of 

M.P. Horwood — for 
and on behalf of 

A. Singor — for and 
on behalf of 

B. Martin — for and 
on behalf of 

S. Quinn — for and 
on behalf of 

F.K.J. Schubert —for 
and on behalf of 

L.N. Jungue — for 
and on behalf of 

S.P. Vipond — for 
and on behalf of 

C.H. Gray — for and 
on behalf of 

P. Rothery — for and 
on behalf of 

Nilsen Electrical 
Contractors, 
12 Roberts Street, 
Osborne Park WA 6017. 
Nu-Tech Engineering 
Pty Ltd, 
3 Dampier Road, 
Welshpool WA6106. 
O'Reilly Real Estate. 
4 Canning Road, 
Kalamunda WA 6076. 
Pancontinental Mining 
Limited, 
Level 23. AMP Centre, 
50 Bridge Street, Sydney 
NSW 2000. 
Passrost Pty Ltd, trading 
as Pilbara NOT, 143 
Cambridge Street, West 
Leederville WA 6007. 
Peter Bruce & Associates, 
329 Canning Highway, 
Palmyra WA 6157. 
Prok Holdings Pty Ltd, 
285 Collier Road, 
Bayswater WA 6053. 
Quality Living Pty Ltd, 
6 Gibberd Road, 
Balcatta WA6021. 
Ran Data Corporation 
Ltd, 
4th Floor, 200 Adelaide 
Terrace, Perth WA 6000. 

Roy Weston Nationwide 
Realty Gosnells, 
2286 Albany Highway, 
Gosnells WA 6110. 
Scout Outdoor Centre, 
581 Murray Street, West 
Perth WA 6005. 
Silverbridge Nominees 
Pty Ltd, trading as Perth 
Electrical Services, 
13 Campbell Street, West 
Perth WA 6005. 
Spark & Cannon Pty 
Ltd, 13th Floor, 26 St. 
George's Terrace, Perth 
WA 6000. 
SWS Burgtec Pty Ltd, 
3 Kirke Street, Balcatta 
WA 6021. 

United Food 
Corporation Pty Ltd, 
10-12 Bell Street, 
Canningvale WA 6155. 
Vipond Pty Ltd, trading 
as Relationship 
Connection, 
4/76 Hay Street, Subiaco 
WA 6008. 
Volvo Australia, 
232 Welshpool Road, 
Welshpool WA 6106. 
WA Arthritis & 
Rheumatism 
Foundation, 
42 Jersey Street, Jolimont 
WA 6014. 

J. Sierotto — for and 
on behalf of 

C. Muir — for and 
on behalf of 

U. Lutze — for and 
on behalf of 

L. Matthews — for 
and on behalf of 

J.A. Maclver — for 
and on behalf of 

FJ, Nethercott — for 
and on behalf of 

G. Williams — for 
and on behalf of 

N.J. Willis — for and 
on behalf of 

S.N. Henderson — 
for and on behalf of 

T. Yow — for and on 
behalf of 

WA Disabled Sports 
Association, 
The Park Recreation 
Centre, cnr Gloucester 
and Kent Street, East 
Victoria Park WA 6101. 
Waratah Travel, 
129A Warath Avenue, 
Dalkeith WA 6009. 
WA Signs, 
2/19 McDonald Street 
(West), Osborne Park 
WA 6017. 
WA Sporting Car 
Club (Inc), 
Unit 2, 73-75 Hay Street, 
Subiaco WA 6008. 
Wesley College, 
40 Coode Street. South 
Perth WA 6151. 
Western Mining 
Corporation Limited, 
191 Great Eastern 
Highway, Belmont WA 
6104. 
Williams Enterprises 
Publishers. 
Suite 3, 16 Kearns 
Crescent Applecross WA 
6153. 
Willis & Elliott 
Optometrists, 
175 Scarborough Beach 
Road, Mt Hawthorn WA 
6016. 
W.J. and M.R. 
Henderson Construction, 
19 Charles Street 
Geraldton WA 6530. 
Y. Micro, 
390 Oxford Street Mt 
Hawthorn WA 6016. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, WA Branch 
and 

Ability Settlements and Others. 
No. AG20 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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No. AG 20 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers. WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial, Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG20 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 

3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37 D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" forall purposes shall 
be the weekly wage set out in Clause 10. ~ 
Conditions of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 
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(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

X x 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall notbe less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 

(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus l71/2 per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. —■ General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall notbe 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 

resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 

G. Peel — for and on Ability Settlements, 
behalf of 31 Adelaide Street, 

Fremantle WA 6160. 
MJ. Hessen for All Facets Professional 
and on behalf of Secretarial Service, 

1/154 Hampden Road, 
Nedlands WA 6009. 

E. Suarez —• for and Allied Eneabba Limited, 
on behalf of P.O. Box 84, Geraldton 

WA 6530. 
G. Winter — for and All Type Cabinets, 
on behalf of 44 Caversham Street 

East Perth WA 6000. 
V.J. Maipeli — for Architectural 
and on behalf of Aluminium Pty Ltd, 

7 Blarney Place, 
O'Connor WA 6163. 

R. Green — for and Aronbrook Pty Ltd, 
on behalf of 593 Stirling Highway, 

Cottesloe WA 6011. 
B. Wedderburn — for Ask Australia Computer 
and on behalf of Systems, 

1130 Hay Street West 
Perth WA 6005. 

M.C.A Dunn — for Associated Minerals 
and on behalf of Consolidated Ltd, 

P.O. Box 47, Eneabba 
WA 6518. 

C. Hyde —• for and Asystance Data Services, 
on behalf of 16 Sneddon Place, Balga 

WA 6061. 
R.A. Bennetts — for Bennetts Elite, 
and on behalf of 134 Marine Terrace, 

Geraldton WA 6530. 
G. Joyce — for and Blackbume & Co, 
on behalf of 1322 Hay Street West 

Perth WA 6005. 
j. Brodzki — for and Brodzki and Associates, 
on behalf of 5/191 Rokeby Road, 

Subiaco WA 6008. 
T. Burkhardt — for Burkhardt and 
and on behalf of ■ Associates Australia 

Pty Ltd, 
National Westminister 
House, 251 Adelaide 
Terrace, Perth WA 6000. 

D. Campbell-Smith — Campbell Smith & 
for and on behalf of Associates, 

20 Beatrice Avenue, Shelly 
WA 6155. 

M. Carson — for and Carson's of Merredin, 
on behalf of 112 Barrack Street, 

Merredin WA 6415. 
H. Bilek — for and Classic Cuisine, 
on behalf of 4 Hehir Street Belmont 

WA 6104. 
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G.F. MacPherson — 
for and on behalf of 

D.A. Bedbrook — for 
and on behalf of 

B. Day — for and on 
behalf of 

E. Thomas — for 
and on behalf of 

J.A. Bilston — for 
and on behalf of 

W. Moser — for and 
on behalf of 

P. Johnson — for 
and on behalf of 

J. Dragicevich — for 
and on behalf of 

H. Corporaal — for 
and on behalf of 

K.G. White — for 
and on behalf of 

P. Stedman — for 
and on behalf of 

S.G. Moore — for 
and on behalf of 

G. Grnbb — for and 
on behalf of 

A.L. Odey — for and 
on behalf of 

G.K. Ng — for and 
on behalf of 

S. Gripton — for and 
on befalf of 

I. Shaw — for and on 
behalf of 

H.J. Vandersteen — 
for and on behalf of 

I.J. Butler — for and 
on behalf of 

J.D. O'Shea — for 
and on behalf of 

A.G. Margio — for 
and on behalf of 

P. Den Boer — for 
and on behalf of 

Copyfax, 
209 Hay Street Subiaco 
WA 6008. 
David Bedbrook and 
Associates, 
28 Richardson Street, 
West Perth WA 6005. 
Day Brothers Bakers, 
36 South Coast Highway, 
Albany WA 6330. 
E.N. Thomas & Co, 
34a McCoy Street, 
Myaree WA 6154. 
Eric Bilston Removals, 
91 Champion Drive, 
Kelmscott WA 6111. 
Fernhurst Holdings 
Pty Ltd, 
6/884 Beaufort Street, 
Inglewood WA 6052. 
Flender (Australia) 
Pty Ltd. 
Unit 1,1-3 Dampier 
Road, Welshpool WA 
6106. 
Fode Industries, 
38 Hector Street, Mt 
Hawthorn WA 6016. 
Gencom Engineering, 
12 Durham Road, 
Bayswater WA 6053 
Gilbarco Australia Ltd, 
80 Cleaver Terrace, 
Belmont WA 6104. 
G.M. Extensions, 
7/316 Onslow Road, 
Shenton Park WA 6008. 
Greymatter Pty Ltd, 
71 Cockburn Road, 
Albany WA 6330. 
Grubb Real Estate 
& Finance, 
77 Mill Point Road, 
South Perth WA6151. 
Headfirst, 
17 Lacey Street, East 
Perth WA 6000. 
H.L. Ng Pty Ltd, 
337 Wharf Street. Queens 
Park WA 6107. 
Horwath & Horwath. 
15 William Street, Perth 
WA 6000. 
Hugin WA Pty Ltd, 
33 Wittenoom Street, 
East Perth WA 6000. 
Albany Signs, 
37 Sandford Road, 
Albany WA 6330. 
Ampol Ltd, 
11 Woolgar Avenue, 
Merredin WA 6415. 
BHP Utah Iron Ore 
Minerals International, 
Koolan Island WA 6733. 
Italspares, 
30 Guthrie Street, 
Osborne Park WA 6017. 
Jason Windows, 
1 McDower Street, 
Welshpool WA 6106. 

H. Johnston — for 
and on behalf of 

L. Baker — for and 
on behalf of 

G.R. Hogg — for and 
on behalf of 

R.H. Cunningham — 
for and on behalf of 

F. Fong — for and 
on behalf of 

M. Warner — for and 
on behalf of 

C.S. Giglia — for 
and on behalf of 

T.G. Yellow — for 
and on behalf of 

A.M. Bum — for and 
on behalf of 

A. Newman — for 
and on behalf of 

G. Grubb — for and 
on behalf of 

D.B. Moir — for and 
on behalf of 

CM. Waters — for 
and on behalf of 

E. Wilkes — for and 
on behalf of 

V.P. Mavlian — for 
and on behalf of 

P J. Mostyn — for 
and on behalf of 

A. Pritchett — for 
and on behalf of 

D. Wilcockson — for 
and on behalf of 

Jaysons Packaged Meats 
Pty Ltd, 
292 Stirling Street, Perth 
WA 6000. 
Jetset Travel 
Maddington, 
Shop 54, Maddington 
Metro Shopping Centre, 
Maddigton WA 6109. 
Liftrite Toyota, 
242 Planet Street 
Welshpool WA 6106. 
Mair & Co Kwinana, 
Shop 34, Kwinana Hub 
Chisham Avenue, 
Parmelia WA 6167. 
Ethnic Music Centre 
of WA, 
24 View Street. North 
Perth WA 6006. 
Management Support 
Services Pty Ltd, 
272 Hay Street, Subiaco 
WA 6008. 
Mayfair Photographic 
Studio, 
224 William Street, Perth 
WA 6000. 
Mining Supplies 
(Kalgoorlie) Pty Ltd. 
5 Kingscote Street, 
Kewdale WA 6105. 
Mustard Catering 
Pty Ltd, 
69 Thomson Road. 
North Fremantle WA 
6159. 
NEC Home Electronics 
(Aust Pty Ltd), 
45 S a rich Court, 
Osborne Park WA 6017. 
Oaldeigh Settlements, 
77 Mill Point Road. 
South Perth WA 6151. 
Oman Holdings Pty 
Ltd, trading as 
Hardi Spraying 
Equipment (WA), 
200 Star Street, Carlisle 
WA 6101. 
Palmerville Pty Ltd, 
C/- Queens Hotel. 
Durlacher Street. 
Gerald ton WA 6530. 
Perth Aboriginal 
Medical Service, 
154 Edward Street, East 
Perth WA 6000. 
Photolitho-PM Pty Ltd, 
224-226 Stirling Street, 
Perth WA 6000. 
P. Mostyn & Associates, 
3/336 Churchill Avenue. 
Subiaco WA 6008. 
Plunkett Homes. 
915 Albany Highway. 
East Victoria Park WA 
6101. 
Prime Publication, 
14 Jersey Street, Jolimont 
WA 6014. 

A71421/3 
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R.G. Hay ward —for 
and on behalf of 

R.A. Adams — for 
and on behalf of 

B. Newton — for and 
on behalf of 

S.M. Tail — for and 
on behalf of 

S.R. Smith — for and 
on behalf of 

J. Steen-Olsen — for 
and on behalf of 

A. Griffin — for and 
on behalf of 

R.C. Bloffwitch —for 
and on behalf of 

IT. Eraser — for and 
on behalf of 

P. O'Connor — for 
and on behalf of 

C. Naughton — for 
and on behalf of 

CJ. King — for and 
on behalf of 

D. Walden — for and 
on behalf of 

H.W. Beyer — for 
and on behalf of 

P.P. Watt — for and 
on behalf of 

I. Howard — for and 
on behalf of 

C.G. Wyndham —for 
and on behalf of 

K. Pepper — for and 
on behalf of 

Ron Hayward Real 
Estate, 
14 Chapman Road. 
Geraldton WA 6530. 
Security Holdings 
Pty Ltd, 
10 Gladstone Street, East 
Perth WA 6000. 
Show Business Video 
Pty Ltd. 
418 Murray Street, Perth 
WA 6000. 
Slater and Gordan, 
14 Ventnor Avenue, West 
Perth WA 6005. 
Smith's Toyotaways. 
75 Dixon Road, 
Rockingham WA 6168. 
Steen Specialized 
Settlements, 
2 Clinic Street, West 
Perth WA 6005. 
Stockton Holdings 
Pty Ltd. 
184 Pier Street, Perth 
WA 6000. 
Sun City Ford, 
Phelps/Urch Street, 
Geraldton WA 6530. 
The Pastoralists & 
Graziers Association, 
789 Wellington Street, 
Perth WA 6000. 
The Union Gold Mining 
Company N.L.. 
77 Mill Point Road, 
South Perth WA6151. 
Total Subaru, 
1255 Albany Highway, 
Cannington WA 6107. 
TTS Technographics, 
99 Hay Street, Subiaco 
WA 6008. 
Walden Photography, 
Shop 6/15 Tribute Street. 
Shelley WA 6155. 
West Coast Leasing & 
Finance Pty Ltd, 
33 Colin Street, West 
Perth WA 6005. 
WIG & Associates. 
18 Chapman Road, 
Geraldton WA 6530. 
Woodhead Australia 
(WA) Pty Ltd, 
309 Pier Street, East 
Perth WA 6000. 
WS Sheetmetal Workers, 
P.O. Box 1105. 
Geraldton WA 6530. 
Young Motors Pty Ltd, 
Cathedral Avenue, 
Geraldton WA 6530 

No. AG22 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Action Advertising and Marketing 

and Others. 
No. AG22 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of August 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr L. Joyce on behalf of respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
fL.S.l Commissioner. 

No. AG 22 of 1988. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to Section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Federated Clerks" 
Union of Australia, Industrial Union of Workers. WA 
Branch (the union) on the one part and the employers 
named in Clause 13. — Signatories and Respondents 
hereof on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1. —Title. 
This agreement shall be known as the Clerks' 

(Commercial Retail, Wholesale, Hotels ad Motels 
Clerical Industrial Traineeships) Agreement No. 
AG20 of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 

10. Conditions of Training, 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories and Respondents. 
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3. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of the conditions of 
employment, including rates of pay, applicable to 
clerical trainees in Western Australia employed 
under Australian Traineeships Scheme (ATS) and 
who, but for being a trainee under that scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. 

4. — Scope. 
This agreement shall apply to any clerical 

trainee employed in any of the callings covered by 
the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972 and the Clerks' (Hotels, Motels and Clubs) 
Award No. R7 of 1977 employed in the industry of 
the employers named in Clause 13. — Signatories 
and Respondents of this agreement provided that 
where such trainees do not work in any of the 
industries named in any of the above awards and 
provided further that such "Award Free" clerical 
trainees are not employed in industries where 
clerical work is covered by any other award or 
agreement of the Commission such employees 
shall, for the purposes of this agreement, be 
deemed to be covered by the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 of 
1972. 

5. — Area of Operation. 
This agreement shall operate throughout the 

State of Western Australia. 

6. — Terms of Agreement. 
This agreement shall operate from 17 January 

1988 for a period of 12 months. Provided that where 
the agreement is terminated in accordance with 
section 43 of the Industrial Relations Act 1979 such 
termination shall not prejudice any training 
agreements or employment contracts between the 
trainees and the employers which were entered 
into during the currency of this agreement. 

7. — Definitions. 
"Training or Trainee Agreement" is an 

agreement for training made pursuant to section 
37D of the Western Australian Industrial Training 
Act 1975. Such agreement shall be approved by the 
State Management Committee (SMC) for 
traineeships and registered under the Industrial 
Training Act 1975. 

"Clerical Trainee" shall be a person who has 
entered into an agreement for training in any of the 
callings covered by the award named inClause4of 
this agreement who at the time of entering into a 
training agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this 
agreement. 

"Australian Traineeship System (ATS)" shall 
mean the traineeship system set up under the 
Industrial Training Act 1975 as a result of the report 
of the Commonwealth Committee of Enquiry into 
labour market programmes (Kirby Report) in 
response to recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall 
be the weekly wage set out in Clause 10. — 
Conditions of Training subclause (4). 

8. — Cancellation of Training. 
A traineeship may be cancelled— 

(1) by mutual consent; 
(2) by either the employer or the trainee 

giving two weeks notice on either side, or 
by the payment or forfeiture as the case 
may be, of two weeks wages in lieu of 
notice. This does not affect the right to 
dismiss for misconduct and in such a case 
wages shall be paid up to the time of 
dismissal only. 

9. — Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at 
the work place where the training is being 
conducted. 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time temporary employee, 
provided that a trainee shall be subject to a 
probation period of one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a weekly wage calculated on the following 
basis: 

X x 39 

52 
where X equals the appropriate junior rate 
under the relevant award and 39 represents the 
actual weeks spent on the job in the 12 month 
period. 

Provided that the weekly wage rate payable 
to a trainee shall not be less than the minimum 
weekly rate set or recognised by the Australian 
Traineeship System. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment 
the working of some overtime is necessary for the 
training to be provided on particular work which 
can only be undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period the service during the 
traineeship period shall be counted as service for 
the purpose of the award. The service shall also be 
credited to any company based medical scheme 
and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment 
with an employer within a period of three months 
from the end of the period of traineeship such 
employment shall be deemed to be continuous for 
the purpose of paragraph (a) of this subclause. 

(7) The provision of the relevant workers' 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible, traineeship positions shall 
be additional to normal staff numbers. Existing 
full-time employees shall not be displaced by 
trainees. 
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(9) The union shall be afforded reasonable 
access to trainees during work time for the 
purposes of explaining the role and functions of 
the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus l71/2 per cent loading 
calculated on the ordinary rate of salary set by 
subclause (4) of this clause. 

(11) On the completion of the traineeship the 
State Training Authority shall provide each 
successful trainee with a certificate under the 
Industrial Training Act. 

11. — General Conditions. 
(1) The conditions of employment for clerical 

trainees shall, unless prescribed otherwise by this 
agreement, be the conditions of employment laid 
down by the relevant award or agreement which 
would but for this agreement otherwise cover such 
employees. Provided that such trainees shall not be 
included in any calculation of a ratio of junior to 
senior employees, where the relevant award or 
agreement prescribes such a ratio. 

(2) The normal customs and practice of the 
employer shall apply except where it is contrary to 
this agreement. 

12. —- Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) conciliation in the first instance and 
failing that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

13. — Signatories and Respondents. 
Signatories: Respondents: 

A.T. Beer — for and 
on behalf of 

H.B. Gliddon — for 
and on behalf of 

I.J. Sands — for and 
on behalf of 

M.E. Scivolo — for 
and on behalf of 

W. Taylor — for and 
on behalf of 

W.S. Vahala for and 
on behalf of 

W.P. Boekeman — 
for and on behalf of 

Action Advertising and 
Marketing, 
20 Teddington Road, 
Victoria Park WA 6100. 
Apex Belting Division of 
BTR Nylex Ltd, 
3 Forge Street, Welshpool 
WA 6106. 
APIEO, 
110 Charles Street, Perth 
WA 6000. 
Aubin Nominees Pty 
Ltd, 
193 Main Street, 
Osborne Park WA 6017. 
Australian Automotive 
Industry Training 
Council, 
20 Nicholson Road, 
Subiaco WA 6008. 
Bayswater Medical 
Service, 
433 Guildford Road, 
Bayswater WA 6053. 
Boekeman Machinery, 
P.O. Box 125, Wongan 
Hills WA 6603. 

C. Kavanagh — for 
and on behalf of 

G. Grannery — for 
and on behalf of 

P.R. Beringer — for 
and on behalf of 

D.A. Brown — for 
and on behalf of 

K. Cridland — for 
and on behalf of 

B.J. Forster — for 
and on behalf of 

D. Cole — for and 
on behalf of 

A.C. De Leo — for 
and on behalf of 

D.J. Vernon — for 
and on behalf of 

E.J. Armstrong — 
and on behalf of 

L. Bossong — for 
and on behalf of 

M. Purdie — for and 
on behalf of 

D.E. Whittaker — for 
and on behalf of 

M.D. McKay — for 
and on behalf of 

M. Sumura — for 
and on behalf of 

D. LAnson — for 
and on behalf of 

D.W. Parrish — for 
and on behalf of 

L. Milentis — for 
and on behalf of 

R.S. Purcher — for 
and on behalf of 

R.W. Ritchie — for 
and on behalf of 

Bridge Pumps, 
107 Forrest Avenue, 
Bunbury WA 6230. 
Bridgestone Earthmover 
Tyres Pty Ltd, 
14 Ait ken Way, Kewdale 
WA 6105. 
Bunbury Chiropractic 
Clinic, 
7 Forrest Avenue, 
Bunbury WA 6230. 
Carries McGann 
Agency, 
707 Hay Street, Perth WA 
6000. 
Commercial Staff and 
Secretarial, 
1 st Floor, 203 High 
Street, Fremantle WA 
6160. 
Conveyancing and 
Settlement Services, 
1st Floor, 25 Barrack 
Street, Perth WA 6000. 
Damien Cole Pty Ltd, 
16 Hyne Road, South 
Guildford WA 6055. 
De Leo & Associates, 
1327 Hay Street, West 
Perth WA 6005. 
Emelbee Australia, 3/59 
Great Northern 
Highway, Middle Swan 
WA 6056. 
Fairbridge Realty, 11/25 
Smart Street, Mandurah 
WA 6210. 
Falcon Engineering Co 
Pty Ltd, 
P.O. Box 123, Cloverdale 
WA 6105. 
H. Ranee & Son Pty Ltd, 
478-492 Hay Street, 
Subiaco WA 6008. 

International Cheese Co, 
116 Hardy Road, 
Bayswater WA 6053. 

Kentish and Downs, 
275 Place Road, 
Wonthella WA 6530. 
Lets Go Australia, 
1st Floor, 95 St. George's 
Terrace, Perth WA 6000. 
Midwest Business 
Services, 23 Durlacher 
Street, Geraldton WA 
6530. 
R & N Palmer Pty Ltd, 
Allnut Court, Bunbury 
WA 6230. 
Peter's Glazing Service, 
12 Halley Road, Balcatta 
WA 6021. 
Purcher International, 
99 Flores Road, 
Geraldton WA 6530. 
Rapid Dispatch 
Couriers, 
46 Edward Street, East 
Perth WA 6001. 
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R. Brockwei! — for Ray Brockwell Architect, 
and on behalf of 29 Hopetoun Terrace, 

Shenton Park WA 6008. 
J.F. O'Halloran —for Service West Pty Ltd, 
and on behalf of 255 St. George's Terrace, 

Perth WA 6000. 
D.C. Rowntree — for SGS Australia, 180 
and on behalf of Railway Parade, Queens 

Park WA 6107. 
M. Van Geelan — for Somco, 224 Rokeby 
and on behalf of Road, Subiaco WA 6008. 
M.J. Hall — for and South West Surgical 
on behalf of Services Pty Ltd, 

14 Spencer Street, 
Bunbury WA 6230. 

B. Lawrence — for Supreme Windows, 
and on behalf of 46 Edward Street, 

Osborne Park WA 6017. 
P. Kennedy — for Trugrade (WA) Pty Ltd, 
and on behalf of 48 Hood Street, Wembley 

WA 6014. 

CULTURAL CENTRE AWARD No. A28 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

Library Board of Western Australia and Others. 
No. A28 of 1988. 

COMMISSIONER J.A. NEGUS. 
4th day of August 1989. 

Award. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr K. Ritchie on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the 
following Award. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Award No. A28 of 1988. 

L—Title. 
This award shall be known as the Cultural Centre 

Award 1987 and replaces the Museum Attendants 
Award 1980 and the Art Gallery Attendants and 
Groundsmen Award 1980. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Employment. 
7. Hours. 
8. Overtime. 
9. Shift and Weekend Work. 
10. Fares and Travelling Time. 
11. Public Holidays. 

12. Annual Leave. 
13. Leave to Attend Union Business. 
14. Trade Union Training Leave. 
15. Sick Leave. 
16. Maternity Leave. 
17. Long Service Leave. 
18. Compassionate Leave. 
19. Special Rates and Provisions. 
20. Wages. 
21. Higher Duties. 
22. Payment of Wages. 
23. Deduction of Union Subscriptions. 
24. Right of Entry. 
25. Part-Time Employees. 
26. Posting of Award. 
27. Time and Wages Book. 
28. Uniforms. 
29. Paid Leave for English Language Training. 
30. Liberty to Apply. 

3.—Area and Scope. 
This award shall apply throughout the state of 

Western Australia to employees employed in the 
callings contained in Clause 20. — Wages by libraries, 
art galleries and museums. 

4.—Term. 
The term of this award shall be for a period of 12 

months from the 23rd day of May 1989. 

5.—Definitions. 
(1)(a) "Security Officer" shall mean an employee 

appointed as such whose duties include ensuring the 
security of the building. 

(b) "Attendant Supervisor" shall mean an employee 
appointed as such in the metropolitan and regional 
areas whose duties include supervision and direction of 
employees. 

(c) "Assistant Supervisor" shall mean an employee 
appointed as such whose duties include supervision, 
direction of employees, and responsibility for the relief 
of attendant Supervisors as required. 

(d) "Attendant" shall mean an employee appointed 
as such whose duties include cleaning buildings and 
performing attendant duties. 

(e) "Cleaner" shall mean an employee appointed as 
such employed in cleaning work of any description 
(including glass partitions and windows) on premises, 
or in bringing into or maintaining premises in a clean 
condition. 

(f) "Installation Assistant" shall mean an employee 
appointed as such whose duties include handling works 
of art under direction and preparing galleries for 
exhibitions. 

(g) "Groundskeeper" shall mean an employee 
appointed as such whose duties include keeping 
external areas in a neat and clean condition, assisting in 
minor maintenance work and driving duties as 
required. 

(h) "Receptionist Attendant" shall mean a person 
employed by the Museum whose duties include 
patrolling and security of galleries and museum 
buildings, directing the public, sale of publications, 
cleaning of museum premises (including toilets), 
moving of displays and furniture. 

(2) "Casual Employee" shall mean an employee 
appointed as such who is engaged to work for less than 
one week. 

(3) "Continuous Shift Employee" shall mean an 
employee who may be rostered to work a day, afternoon 
or night shift on any of the seven days of the week. 
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(4) "Seven Day Rostered Employee" means an 
employee who is rostered to work regularly on week- 
ends and public holidays as well as any other day of the 
week. 

(5) "Part-Time Employee" means an employee who 
is rostered to work fixed hours on any five of the seven 
days of the week and who regularly works a lesser 
number of hours than 38 per week. Provided that the 
minimum engagement of such an employee is no less 
than an average of 15 hours per week. 

(6) "Accrued Day(s) Off means the paid day(s) off 
accruing to an employee resulting from an entitlement 
to the 38 hur week as prescribed in Clause 7. — Hours of 
this award. 

(7) "Employer" shall mean the Library Board of 
Western Australia or the Trustees of the Western 
Australian Museum or the Board of the Art Gallery of 
Western Australia. 

"Union" shall mean The Federated Miscellaneous 
Workers' Union of Australia. Hospital. Service & 
Miscellaneous WA Branch. 

6.—Contract of Service. 
(1) An employee shall not leave the service of the 

employer except upon the expiry of 14 days' notice of 
his/her intention to do so, given in writing to the 
employer by the employee, unless the employer 
otherwise approves. 

(2) An employee shall not be terminated from the 
service of the employer except upon the expiry of 14 
days' notice of dismissal given in writing to the 
employee by the employer and the reasons for 
termination shall be stated in that notice. 

(3) In lieu of giving the notices as prescribed in 
subclauses (1) and (2) of this clause the employer may 
pay, or the employee forfeit, one fortnight's payment as 
the case may be. 

(4) The provisions of subclause (2) of this clause do 
not apply with respect to an employee who is dismissed 
summarily. 

(5) The provisions of subclauses (1), (2), (3) and (4) of 
this clause do not apply to a casual employee. 

(6)(a) All casual employees shall be entitled to 
payment for a minimum engagement period of two 
hours. 

(b) All casual employees shall be notified by the 
employer, or the employer's representative, on their 
engagement of the expected duration of their period of 
employment and the nature of their contract of 
service. 

(c) Subject to paragraph (a) hereof the engagement 
of a casual employee may be terminated at any time and 
all wages due shall be paid at the termination of such 
engagement or as soon as practicable thereafter. 

7.—Hours. 
(1) Subject to the provisions of this clause the 

ordinary hours of duty shall be 38 hours per week with 
the hours actually worked being 40 per week to be 
worked eight hours per day on any five days of the week. 
The rostered ordinary hours shall be worked with two 
hours of each week's work accruing as an entitlement to 
a maximum of 12 accrued days off in each 12 month 
period. The accrued days off shall be taken as 
follows: 

(a) As 12 consecutive days in conjunction with a 
period of annual leave as prescribed in Clause 
12. — Annual Leave; or 

(b) By agreement between the employer and 
employee as an entitlement to take the 20th 
day within a 20 day cycle as a paid day off as 
though worked. 

(c) Where it is agreed between the employer and . 
the Union in writing then an alternative 
arrangement may exist in respect of this 
subclause. 

(2) Notwithstanding subclause (4) of this clause the 
ordinary hours of work shall be rostered on any five 
days of the week and shall provide for at least two 
consecutive days off in each fortnightly period for each 
employee. Provided that each shift and rostered em- 
ployee is rostered off duty on a weekend at least once in 
each calendar month. 

(3) Except as hereinafter provided, the ordinary 
hours shall be worked between the hours of 7.00 a.m. 
and 5.30 p.m. provided that the actual working hours 
can only be varied by written agreement between the 
employer, the employees and their Union. 

(4) The ordinary hours of employees who work con- 
tinuous shift work, may be worked at any time of the day 
or night. 

(5) Employees, other than continuous shift 
employees, shall be entitled to an unpaid meal break of 
not less than 30 minutes and not more than one hour 
each day. Any employee required to work for more than 
five consecutive hours without a meal break shall be 
paid at overtime rates until the meal break is allowed. 

(6) Continuous shift employees shall be entitled to a 
paid meal break of 30 minutes provided that they shall 
be available to respond to urgent work requirements 
during that period. 

(7) The ordinary working hours of employees shall 
be set out on a roster. The roster shall not be altered 
unless two weeks' notice of such alteration is given to the 
employee or employees concerned. Work performed 
outside the hours notified shall be paid for at overtime 
rates in accordance with Clause 8. — Overtime, except 
in cases of emergency or staff illness or accident which 
prevent such notification. 

(8) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally- 
worked bear to a full-time employee. 

8.—Overtime. 
(1)(a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) All time worked in excess of or outside of the 
rostered ordinary hours worked on Monday to 
Saturday inclusive shall be paid at the rate of time and 
one-half of the ordinary rate for the first two hours and 
double time of the ordinary rate thereafter. Provided 
that all time worked on Sundays shall be paid for at the 
rate of double time and on public holidays at the rate of 
double time and one-half, that is two and a half times 
the ordinary rate. 

(c) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continued beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of the 
previous day's work for the purpose of this subclause. 

(2) Casual employees shall be paid at the rate of time 
and one-half for the first two hours and double time 
thereafter at the appropriate proportion of the ordinary 
rate as presented in subclause (1) of Clause 20. — Wages 
of this award for all time worked in excess of eight hours 
in any one shift. 

(3)(a) The provisions of this subclause apply only to 
employees engaged in continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours, or on a shift other than a 
rostered shift, shall be paid for at the rate of double time, 
except where the employee agrees to work a sixth shift in 
not more than one week in any four weeks, when he/she 
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shall be paid for such shift at time and one-half of the 
ordinary rate for the first two hours and double time 
thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates: 

(i) if it is due to private arrangements between the 
employees themselves and has the approval of 
the employer; or 

(ii) if it does not exceed two hours and is due to a 
relieving person who is rostered for duty on 
that day not coming on duty at the proper time; 
or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(4) Notwithstanding anything contained in this 
award, the employer may require any employee to work 
reasonable overtime and such an employee shall work 
overtime in accordance with such requirements. 

(5) An employee who is recalled to work shall be paid 
a minimum of three hours at the appropriate overtime 
rate and for all reasonable expenses incurred in 
travelling to and from work. 

(6)(a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
employees have at least 10 consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of 
his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next 
day that he/she has not had at least 10 consecutive 
hours off duty between those times shall, subject to this 
subclause, be released after completion of such 
overtime until he/she has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absences. 

(c) If, on the instruction of the employer or the 
employer's representative, the employee resumes or 
continues work without having had 10 consecutive 
hours off duty, the employee shall be paid at double 
time until the employee is released from duty for such 
period and the employee shall then be entitled to be 
absent until the employee has had 10 consecutive hours 
off duty without loss of pay for ordinary working time 
occurring during such absence. 

(7)(a) An employee who is rostered to work his/her 
ordinary hours over 14 days shall, if called in to work on 
his/her rostered day off, be paid at the rate of double 
time. 

(b) Where the employee and employer mutually 
agree a day off duty without loss of pay for ordinary 
working time can be taken in lieu of the foregoing 
provision prescribed in paragraph (a) hereof. 

(8) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on each 
day or, in the case of part-time employees, until after the 
ordinary rostered hours worked on that day. 

(9)(a) An employee required to work continuous 
overtime for more than one hour shall be supplied with 
a meal by the employer or be paid $5.10 for a meal and if, 
owing to the amount of overtime worked, a second or 
subsequent meal is required he/she shall be supplied 
with each meal by the employerorbe paid $3.00 for each 
meal so required. 

(b) If an employee provides him/herself with a meal 
or meals and is not required to work overtime or is 
required to work less overtime than the period notified, 
he/she shall be paid, for each meal provided and not 
required, the appropriate amount described in para- 
graph (a) of this subclause. 

9.—Shift and Weekend Work. 
(1) Where an employer works their establishment on 

shifts; 
(a) A loading of 15 per cent of the ordinary wage 

shall be paid for time worked on an afternoon 
and night shift as defined hereunder: 

Afternoon Shift — commencing at or 
between 12 noon and 6.00 p.m. 
Night Shift — commencing at or between 
6.00 p.m. and 4.00 a.m. 

(b) Where an employee works a broken shift, each 
portion of that shift shall be considered a 
separate shift for the purpose of this clause. 

(2) An employee shall be paid for ordinary hours 
worked between 12 midnight on Friday and 12 
midnight on Saturday at the rate of time and one half 
and between 12 midnight on Saturday and 12 midnight 
on Sunday at the rate of double time. 

(3) The rates prescribed in subclause (1) of this 
clause shall be in substitution for and not cumulative 
on the rates prescribed in subclause (2) of this clause. 

(4) Work performed by an employee in excess of the 
ordinary hours of his/her shift shall be paid in 
accordance with Clause 8. — Overtime. 

10.—Fares and Travelling Time. 
(1) An employee who is required to work away from 

his/her usual place of work shall be paid for any fares in 
excess of those normally incurred in travelling from 
his/her home to his/her usual place of work and return, 
except where an allowance is paid in accordance with 
subclause (2) hereof. 

(2) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance provided for in 
the Public Service Motor Vehicles Allowances 
Consolidated Award 1986, No. 13 of 1976. 

(3) Travelling time in excess of that normally 
incurred in travelling from his/her home to his/her 
usual place of work and return shall be paid at the rate 
of ordinary time. 

(4) An employee who commences or completes a 
shift at or between the hours of 11.00 p.m. and 5.00 a.m. 
shall in addition to the ordinary rate of pay for that shift 
be paid an allowance of $7.80 per shift. 

11.—Public Holidays. 
(1) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely; 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
agreement between the parties in lieu of any of 
the days named in this subclause. 

(b) Where— 
(i) a day is proclaimed as a public holiday 

or as a public half holiday under 
section 7 of the Public and Bank 
Holidays Act 1972; and 

(ii) that proclamation does not apply 
throughout the State or to the 
metropolitan area of the State, 

that day shall be a public holiday, or as the 
case may be a public half holiday for the 
purposes of this award within the district or 
locality specified in the proclamation. 
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(2) When any of the days referred to in subclause (1) 
hereof fails on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or Monday the holiday 
shall be observed on the following Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) When any of the days observed as a holiday 
under this clause falls during an employee's annual 
leave, the employee shall for each such day, be allowed 
a day's leave with pay to be taken immediately after 
completion of that annual leave. 

(4)(a) An employee who, on a day observed as a 
holiday under this clause, is required to work during 
his/her ordinary hours of work shall be paid for the time 
worked at the rate of double time and one half. 

(b) Provided that in lieu of the foregoing provisions 
in paragraph (a) and subject to agreement between the 
employer and the employee, work performed on a 
public holiday may be paid for at the rate of time and 
one half and in addition the employee shall be allowed 
one day's leave with pay to be taken at a mutually 
agreeable time. 

(c) A shift employee or a rostered employee who is 
regularly rostered to work Sundays and public holidays 
and who is not required to work on a holiday which falls 
on his/her rostered day off, shall be allowed a day's 
leave with pay to be added to his/her annual leave or 
taken at some other time if the employer so agrees. 

(5) When an employee is absent on leave without 
pay, sick leave without pay or workers" compensation 
any day observed as a holiday on a day falling during 
such absence shall not be treated as a paid holiday. 
Where an employee is on duty or available on the whole 
of the working day immediately preceding a holiday, or 
resumes duty or is available on the whole of the working 
day immediately following a day observed as a holiday 
under this clause, the employee shall be entitled to be 
paid for such holiday. 

(6) An employee who is not required to work on a 
public holiday and/or the day observed in lieu thereof, 
which falls on his/her rostered day off shall be allowed a 
day's leave with ordinary pay to be added to his/her 
annual leave or taken at some other time if the employer 
so agrees. 

(7) An employee whilst on a public holiday 
prescribed by this clause shall continue to accrue an 
entitlement to an accrued day off as prescribed in 
subclause (1) of Clause 7. Hours of this award. 

(8) The provisions of this clause do not apply to 
casual employees. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutve weeks' leave with payment before taking 
such leave of ordinary wages as prescribed shall be 
allowed annually to an employee by his/her employer 
after a period of 12 months" continuous service with 
such employer. 

(2) The employee shall be paid for any period of 
annual leave prescribed by the clause at the ordinary 
rate of wage the employee has received for the greatest 
proportion of the calendar month prior to taking the 
leave and in the case of seven day rostered employees, 
and continuous shift employees that rate of wage shall 
include the weekend penalties or shift rates the 
employee would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the weekend 
penalties the employee would have received, the 
employee shall be paid at the rate of the average of such 
payments made each week over the four weeks prior to 
taking the leave. 

(3)(a) A continuous shift employee shall be allowed 
one week's leave in addition to the leave to which he/she 
is otherwise entitled under this clause. 

(b) Where an employee with 12 months' continuous 
service has been engaged for part of a qualifying 12 
monthly period as a continuous shift employee or as a 
seven day rostered employee he/she shall be entitled to 
have the period of annual leave to which the officer is 
otherwise entitled under this clause increased by one- 
twelfth of a week for each completed month he/she is 
continuously so engaged. 

(4) If any holiday referred to in Clause 11. — Public 
Holidays of this award falls within an employee's 
period of annual leave there shall be added to that 
period one day being an ordinary working day for each 
such holiday observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 2.923 hours' pay 
at his/her ordinary rate of wage in respect of each 
completed week of continuous service in that qualifying 
period except that in the case of an employee referred 
to in subclause (3) of this clause, he/she shall be paid 
3.65 hours' pay at that rate in respect of each completed 
week of continuous service. 

(6) In addition to any payment to which he/she may 
be entitled under subclause (5) of this clause, an 
employee whose employment terminates after he/she 
has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
clause in respect of that qualifying period shall be given 
payment as prescribed in subclauses (2) and (10) of this 
clause in lieu of that leave unless: 

(a) he/she has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(7) An employee may be rostered off and granted 
annual leave with payment of ordinary wages as 
prescribed prior to his/her having completed a period 
of 12 months' continuous service, in which case should 
the services of such employee terminate or be 
terminated prior to the completion of 12 months' 
continuous service, the employee shall refund to the 
employer the difference between the amount received 
by him/her for wages in respect of the period of his/her 
annual leave and the amount which would have 
accrued to him/her by reason of the length of his/her 
service up to the date of the termination of his/her 
services. 

(8)(a) When computing the annual leave due under 
this clause, no deduction shall be made from such leave 
in respect of the period that an employee is on annual 
leave and/or holidays. Provided that no deduction shall 
be made for any approved period an employee is absent 
from duty through sickness, with or without pay, unless 
the absence exceeds three calendar months, in which 
case deduction may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only of any 
such period shall count as service for the purpose of 
computing entitlements. 

(9) The annual leave prescribed in this clause may, 
by agreement between the employee and employer, be 
taken in more than one portion provided that no 
portion shall be less than one week. 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(10) In addition to his/her payment for annual leave 
and before taking such leave the employee shall receive 
a loading calculated on the rate of wage prescribed by 
subclause (2) of this clause. This loading shall be as 
follows; 

(a) All employees except continuous shift 
employees — an employee who would have 
worked on day work had he/she not been on 
leave — a loading of 17.5 per cent on ordinary 
wages. Provided that: 

(i) The loading prescribed in this sub- 
clause shall not apply to proportionate 
annual leave on termination. 

(ii) The loading prescribed in this 
subclause shall be payable on 
retirement provided the employee has 
attained 55 years of age. 

(iii) Provided that in no case shall the 
loading for four weeks leave exceed the 
amount set out in the Commonwealth 
Bureau of Census and Statistics 
publication for "Average Weekly 
Earnings per Male Employed Unit" in 
WA for the September quarter 
immediately preceding the date of 
accrual of such leave. 

(b) Continuous shift employees — an employee 
who would have worked on continuous shift 
work had he/she not been on leave — a 
loading of 20 per cent on ordinary wages. 

(i) Provided that where the employee 
would have received shift loading 
prescribed by Clause 9. — Shift and 
Weekend Work of this award had he/ 
she not been on leave during the 
relevant period and such loadings 
would have entitled him/her to a 
greater amount than the loading of 20 
per cent, then the shift loadings shall be 
added to the rate of wage prescribed by 
paragraph (b) of subclause (2) of this 
clause in lieu of the 20 per cent 
loading. 

(ii) Provided further that if the shift 
loadings would have entitled him/her 
to a lesser amount than the loading of 
20 per cent then such loading of 20 per 
cent shall be added to the rate of wage 
prescribed by paragraph (b) of 
subclause (2) of Clause 12. — Annual 
Leave of this award. 

(12) When an employee proceeds on the four weeks 
annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an accrued day off as 
prescribed by subclause (1) of Clause 7. — Hours. 
Accrual towards an accrued day off shall continue 
during any other period of annual leave prescribed by 
this clause. 

(13) The provisions of this clause shall not apply to 
casual employees. 

13.—Leave to Attend Union Business. 
(l)(a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative of 

the employees, is required to attend 
negotiations and/or conferences between the 
union and employer; 

2695 

(iii) when prior agreement between the union and 
employer has been reached for the employee 
to attend official union meetings preliminary 
to negotiations or industrial hearings; 

(iv) who, as union nominated representative of 
the employees, is required to attend joint 
union/employer consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) 
of this subclause shall only be approved: 

(i) where an application for leave has been sub- 
mitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given: 

(iii) for those employees whose attendance is 
essential; and 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2)(a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3)(a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct 
union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

14.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by 
the union to attend short courses conducted by 
the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time are approved by agreement 
between the parties. 

(2) An employee shall be granted up to a maximum 
of five days' paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
employees attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 
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(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6)(a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period of 
notice. 

(b) All applications for leave shall be accompanied 
by a statement from the relevant union indicating that 
the employee has been nominated for the course. The 
application shall provide details as to the subject, 
commencement date, length of course, venue and the 
Authority which is conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is 
eligible to attend courses or seminars of more than one- 
half day duration. An employer may, where special 
circumstances exist approve an application to attend a 
course or seminar where an employee has less than 12 
months' government service. 

(8)(a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
Trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the course. 

15.—Sick Leave. 
(1)(a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 

' month of service. 
(b) Payment hereunder may be adjusted at the end of 

each accruing year, or at the time the employee leaves 
the service of the employer in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portions of the entitlement 
prescribed in subclause (l)(a) of this clause; shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon 
as reasonably practicable advise the employer of his/ 
her inability to attend for work. Provided that if the 
absence is to be more than two days the employee shall 
advise the employer of the nature of his/her illness or 
injury and the estimated duration of the absence. 

(4) The employee shall not be entitled to the benefit 
of this clause unless he/she produces proof to the 
employer or his/her representative of such sickness, 
provided that the employer shall not be entitled to a 
medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(5)(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when he/she is absent on annual leave and an employee 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to his/her place of residence or 
a hospital as a result of his/her personal ill health or 
injury for a period of seven consecutive days or. more 
and he/she produces a certificate from a registered 
medical practitioner that he/she was so confined. 
Provided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 

employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the 
working day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in 
accordance with the provisions of Clause 12. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12. — Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(7) An employee shall not be entitled to claim 
payment for non attendance on the grounds of personal 
ill health or injury nor will the employee's sick leave 
entitlements be reduced if such personal ill health or 
injury occurs on a day when an employee is absent on 
an accrued day off in accordance with subclause (1) of 
Clause 7. — Hours. 

(8) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an accrued day off 
as prescribed in Clause 7. — Hours. 

(9) The provisions of this clause do not apply to 
casual employees. 

16.—-Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period.of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 
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(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) of this 
clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a livingchild. it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified, medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the case 
of an employee who was transferred to a safe 
job pursuant to subclause (3) of this clause, to 
the position which she held immediately 
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before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day 
Off: 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
accrued day off as prescribed in subclause (1) 
of Clause 7. — Hours of.this award. 

(b) When an employee proceds on maternity 
leave the employer may pay an employee the 
amount of hours accrued towards an accrued 
day off as prescribed in Clause 7. — Hours of 
this award. 

17.—Long Service Leave. 
The conditions governing the granting oflong service 

leave to government wages employees generally shall 
apply to employees covered by this award except that 
long service leave shall accrue at the rate of three 
months' leave for each seven year period of continuous 
service. 

18.—Compassionate Leave 
(1) An employee shall, within Australia, on the death 

of a wife, husband, defacto spouse, father, father-in-law, 
mother, mother-in-law, brother, sister, child or 
stepchild, grandparent or grandchild be entitled on 
notice to leave up to and including the day of the funeral 
of such relation and such leave shall be without deduc- 
tion of pay for a period not exceeding the number of 
hours worked by the employee in two ordinary working 
days. Proof of such death shall be furnished by the 
employee to the satisfaction of his/her employer. 

(2) Provided that payment in respect of com- 
passionate leave is to be made only where the employee 
otherwise would have been on duty and shall not be 
granted in any case where the employee concerned 
would have been off duty in accordance with his/her 
roster, or on long service leave, annual leave, sick leave, 
workers' compensation, leave without pay or on a 
public holiday. 

(3) An employee shall not be entitled to claim com- 
passionate leave on a day when that employee is absent 
on an accrued day ofTin accordance with the provisions 
of subclause (1) of Clause 7. — Hours. 

19.—Special Rates and Provisions. 
(1) The employer shall, where practicable, make 

suitable provisions for employees to change their 
clothing on the employer's premises. 

(2) Uniforms and/or clean overalls shall be supplied 
by the employer free of charge, where the employer 
requires such to be worn. Such items shall always 
remain the property of the employer. 

(3)(a) All employees called upon to clean closets 
connected to septic tanks or sewers shall be paid an 
allowance of 42 cents per closet per week. 

(b) For the purpose of this subclause one metre of 
urinal or three urinal stalls shall count as one closet. 

(4) An employee shall not be required to work from 
the top of a ladder more than 3.5 metres long which rests 
on the ground or floor level, unless he/she has an 
assistant. 

(5) An allowance of $1.50 per day or part thereof shall 
be paid to an employee required to use an airlift in the 
course of his/her duties. 

(6) An allowance of $5.90 per day shall be paid in 
addition to the ordinary rate to an attendant required to 
operate audio visual equipment. 

(7) An allowance of $3.20 per day shall be paid to an 
employee required to carry keys and be responsible for 
securing the premises at the close of business. 

20.—Wages. 
(1) The minimum total rate of wage payable under 

this award shall be as follows: 
$ 

Cleaner 
1st year of employment 336.10 
2nd year of employment 340.00 
3rd year of employment and thereafter 344.10 

Groundskeeper 
1st year of employment 343.80 
2ndvyear of employment 351.20 
3rd year of employment and thereafter 359.10 

Attendant 
1st year of employment . 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Receptionist Attendant 
1st year of employment 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Security Officer 
1st year of employment 357.20 
2nd year of employment 365.40 
3rd year of employment and thereafter 373.60 

Assistant Supervisor 
1st year of employment 362.50 
2nd year of employment 370.70 
3rd year of employment and thereafter 378.70 

Attendant Supervisor 
1st year of employment 434.61 
2nd year of employment 449.50 
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Column A Column B 
1st pay period 1st pay period 

on or after on and from 
28/10/88 22/01/89 

Installation Assistant 
1st year of employment 410.00 420.00 
2nd year of employment 417.00 427.00 
3rd year of employment 424.72 434.72 

(2) Leading Hands: In addition to the appropriate 
total wage prescribed in this clause, a leading hand 
shall be paid: 

$ 
(a) if placed in charge of not less than one 

and more than five 
other employees 14.20 

(b) if placed in charge of more than six 
and not more than 10 other 
employees 21.80 

(c) if placed in charge of more than 10 
other employees 28.10 

(3) A casual employee shall receive 20 per cent of the 
ordinary rate in addition to the ordinary rate for his/her 
class of work. 

21.—Higher Duties. 
(1) Any employee performing work carrying a higher 

minimum rate than his/her regular rate of wage shall be 
paid for the time so worked at such higher minimum 
rate. Provided that where such employee is engaged in 
the higher grade of work for more than two hours in any 
one day the employee shall be paid the higher rate for 
the whole day. 

(2) Any employee required to perform work in a 
lower grade for any shift or portion thereof shall not be 
reduced in wages whilst employed in such lower 
capacity. 

22.—Payment of Wages. 
(1) The minimum wage rates payable to employees 

shall be those set out in Clause 20. — Wages. The rates 
are expressed in weekly amounts for the sake of 
convenience. 

(2) Accompanying each payment of wages shall be 
an advice slip to be retained by the employee. The 
employer shall clearly detail on this slip the gross wage, 
its composition, the net wage payable and show details 
of each decuction. 

(3) Wages shall be paid into an agreed bank, building 
society or other savings organisation or by cheque if so 
agreed between the employer and the employee. 

(4) Where an employee's contract of employment 
has been terminated or the employee has resigned 
before the usual pay day, the employee shall be paid all 
wages, holiday pay and other moneys to which the 
employee may be entitled as soon as practicable after 
leaving the employer's service. 

(5) Upon resignation, termination or dismissal of an 
employee the employer may recover any moneys owed 
to the employer from moneys due and payable to the 
employee, other than payment for notice given as per 
subclause (1) of Clause 6. — Contract of Employment 
and payable to the employee at the time of the 
termination. 

23.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer requires 
a standard procuration form, that form shall be used. 

(3) Where required by the employer or union, the 
union secretary or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4)(a) The employer shall commence deduction of 
union subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the Authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions 
in accordance with the rules of the union, the union 
shall notify the employer in writing of the level of union 
subscriptions no later than one month after being 
notified by the union except where the union nominates 
a later date. 

(5)(a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

The employer shall forward contributions deducted, 
together with supporting documentation, to the 
relevant union party to this award at such intervals as 
are agreed between the employer and the union. 

24.—Right of Entry. 
(1) Any officer of the union authorised in writing by 

the President and Secretary of such union, on notifying 
the employer or his/her representative, shall have the 
right to converse with or interview employees covered 
by this award during normal working hours. 

(2) Provided that such officer conducting any 
conversation or interview shall not hamper or 
otherwise hinder the employees in the carrying out of 
their work. Provided that the employer or his/her 
representative shall determine whether employees are 
being hampered or hindered in their work. 

(3) In view of the special security requirements of the 
employer, the employer shall designate where the 
interview etc., referred to in subclause (1) above shall be 
held. 

25—Part-Time Employees. 
(1) Notwithstanding anything contained herein an 

employer shall be at liberty to employ part-time 
employees provided that the minimum engagement of 
such an employee is no less than an average of 15 hours 
per week. 

(2) The minimum number of hours provided for in 
subclause (1) of the clause may be varied by written 
agreement between the employee, the employers and 
the union. 

(3) Part-time employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the class of 
work on which they are engaged only in the proportion 
which their ordinary weekly hours bear to 38. 

(4) Part-time employees shall be allowed annual 
leave and sick leave in the same manner as full-time 
employees. Payment for such leave shall be in the same 
ratio as their ordinary weekly hours, averaged over the 
qualifying period, bear to 38. 
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(5) Apart-time employee may work shifts additional 
to the rostered shifts at ordinary rates subject only to the 
normal rostering parameters of a full-time employee 
where the employee has previously indicated a 
willingness to work extra shifts or where the extra shift 
was arranged prior to the completion of the employee's 
previous shift. Provided that a part-time employee shall 
not be required to work an extra shift. 

26.—Posting of Award. 
A copy of this award shall be posted in a suitable 

place by the employer where it shall be accessible to 
each and every employee. 

27.—Time and Wages Book. 
(1) The employer shall keep or cause to be kept a time 

book and wages sheet in either of which shall be 
entered: 

(a) the name of each employee to whom this 
award applies; 

(b) the nature of the work performed and the 
classification of the employee; 

(c) the hours worked each day; 
(d) the wages and overtime (if any) paid to each 

employee. 
(2) Should the employer require a time book to be 

used employees shall record their starting and finishing 
times daily in the time book provided. 

(3) The time record with all entries therein shall be 
open for inspection by the secretary or duly accredited 
official of the union during the normal office hours of 
the employer. 

(4) Computerised records of the information 
required shall be deemed to satisfy the provisions of this 
clause and shall be made available on request as soon 
as practicable. 

28.—Uniforms. 
Uniforms shall be supplied by the employer free of 

charge. Such items shall always remain the property of 
the employer. 

(1) The following uniform issue shall be replaced on 
fair wear and tear basis:— 

Four shirts/blouses or two long sleeve shirts/ 
blouses, and two short sleeve shirts/blouses. 

Four pairs trousers or two pairs trousers and two 
pairs shorts, or four skirts or two pairs of 
trousers and two skirts. 

One belt. 
One jumper/cardigan. 
One castro jacket (for continuous shift and outdoor 

employees) 
One tie (optional). 

(2) The employee shall be responsible for the 
laundering of any such uniform so supplied. 

(3) Where the employer speci fies items of footwear of 
a specific colour or type then an annual allowance will 
be paid to the employee. In addition an annual 
allowance for socks and stockings will be paid to the 
employee. The amount of allowance paid to the 
employee with respect to this subclause will be agreed 
between the employer and union. 

29.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss 

of pay shall be granted to employees from a non- 
English speaking background, who are unable to meet 
standards of communication to advance career 
prospects, or who constitute a safety hazard or risk to 
themselves and/or fellow workers, or are not able to 
meet the accepted production requirements of that 
particular occupation or industry, to attend English 

training conducted by an approved and authorised 
Authority. The selection of employees for training will 
be determined by consultation between the employer 
and the appropriate union(s). 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of vocational 
English proficiency. In this respect the tuition content 
with specific aims and objectives incorporating the 
pertinent factors at subclause (3) hereof shall be agreed 
between the employer, the union(s), and the Adult 
Migrant Education Service or other approved 
Authority conducting the training. 

(3)'Subject to appropriate needs assessment 
participation in training will be on the basis of 
minimum of 100 hours per employee per year. 

(4) The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety, welfare, and 
productivity within his/her current position as well as 
those positions to which he/she may be considered for 
promotion or redevelopment. It will also take account 
of issues in relation to training, retraining and multi- 
skilling, award restructuring, industrial relations and 
safety provisions, and equal opportunity employment 
legislation. 

30.—Liberty to Apply. 
Liberty is reserved for the term of this award to the 

respondents to apply to amend with respect to 
paragraph (b) of this subclause to alter: 

(a) The key allowance prescribed in Clause 19. — 
Special Rates and Provisions, subclause (7). 

(b) To remove the geographical limitations on 
applications for compassionate leave. 

Respondents. 
The Library Board of Western Australia, Alexander 

Library Building, Perth Cultural Centre, Perth, WA 
6000. 

The Trustees of the Western Australian Museum, 
Francis Street, Perth, WA 6000. 

The Board of the Art Gallery, Perth Cultural Centre, 
Perth, WA 6000. 

Dated at Perth this 23rd day of May 1989. 
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HORSE INDUSTRY TRAINEESHIP 
AGREEMENT AGS of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union. 
West Australian Branch, 

Industrial Union of Workers 
and 

Asprey Thoroughbred Stud Pty Ltd 
and Others. 

No. AG5 of 1989. 
COMMISSIONER C.B. PARKS. 

5th day of September 1989. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
Applicant and there being no appearance on behalf of 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the attached Memorandum be registered as 
an industrial agreement. 

(2) A "Trainee" is an employee who is bound by 
a training agreement registered under the 
provisions of the Industrial Training Act 1975 of 
Western Australia and approved by the State 
Management Committee (SMC) for traineeships. 

5.—Conditions of Training. 
(1) A Trainee shall attend an approved on and 

off-the-job training course or program prescribed 
in the relevant training agreement or as notified to 
the trainee by the SMC. 

(2) Trainees may be engaged by employers 
registered with the SMC. The employer shall 
ensure that the Trainee is permitted to attend the 
prescribed off-the-job training course and is 
provided with on-the-job training approved by the 
SMC. 

(3) The employer shall provide a level of 
supervision in accordance with the approved 
Training Plan during the Traineeship period. 

(4) The employer agrees that the overall training 
program will be monitored by the officers of the 
SMC and that training records or work books may 
be utilised as part of this monitoring process. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

No. AGS of 1989. 
Horse Industry Traineeship 

Agreement 1989. 
Memorandum of Terms of Agreement. 

THIS agreement, made pursuant to the provisions of 
the Industrial Relations Act 1979 of Western Australia, 
between the Australian Workers" Union, Western 
Australian Branch (hereinafter referred to as "the 
Union") of the one part and the employers detailed in 
the Schedule annexed hereto (hereinafter referred to as 
the employer) of the other part; witnesses that the 
parties hereto mutually convenant and agree the one 
with the other as follows: 

1.—Title. 
This Agreement shall be known as the Horse 

Industry Traineeship Agreement 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Conditions of Training. 
6. Employment Conditions. 
7. Rates of Pay. 
8. Contract of Training. 
9. Copies of Agreement. 
10. Terms of Agreement. 

3.—Scope. 
This Agreement shall apply to all Horse Industry 

trainees undertaking a traineeship as part of the 
Australian Traineeship System. 

4.—Definitions. 
(1) A "Traineeship" is a system of training, 

under the Australian Traineeship System, in the 
knowledge and skills required in industry or 
commerce, comprising structured on-the-job 
training with an employer combined with a period 
of broad based training off-the-job in a technical 
college or other training institution and for the 
purposes of Western Australia, approved under the 
Industrial Training Act 1975. 

6.—Employment Conditions. 
(1) The Trainee shall be engaged for a period of 

12 months as a full-time employee provided that 
the Trainee shall be subject to a satisfactory 
probationary peirod of up to one month. 

(2) The Trainee is permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the Training Agreement. 

(3) Where the employment of a Trainee by an 
employer is continued after the completion of the 
traineeship period, such traineeship period shall 
be counted as service for the purposes of the Award 
and long service leave/entitlements. 

(4) Other than to meeting the requirements of 
the approved Training Plan overtime or shiftwork 
shall not be worked by Trainees. However, where 
an agreement in writing has been reached between 
the employer concerned and the Union, the 
employer may require their trainees to work 
overtime in accordance with the provisions of the 
Award. No Trainees shall work overtime or 
shiftwork on their own. 

(5) All other terms and conditions of the Horse 
Training Industry Award 1976 shall apply unless 
specifically varied by the Agreement, provided that 
subclauses (a) to (c) of Clause 9.—Junior 
Employees and Apprentice Jockeys shall not 
apply. 

(6) This Agreement represents a compromise on 
the part of all parties and will not be used as a 
precedent in proceedings before industrial 
tribunals. 

7.—Rates of Pay. 
(1) Rates of pay will be according to age as 

follows — 
$ 

16 years of age — 108.54 
17 years of age — 117.58 
18 years of age — 126.63 
19 years of age — 144.72 

(2) Where a trainee has a birthday during the 
Traineeship period, an increment to the 
appropriate rate, to the maximum of 19 year old 
rate will apply. 
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(3) Rates of pay shall be adjusted in accordance 
with movements in the Consumer Price Index as 
approved by the Western Australian Industrial 
Relations Commission. 

8.—Contract of Training. 
(1) Trainees will enter into a contract of training 

with the employer. On completion of the 
traineeship each successful trainee will be issued 
with a Certificate of Proficiency issued by the 
Chairman of the Industrial Training Advisory 
Committee. 

(2) A traineeship may be cancelled: 
(a) by mutual consent, 
(b) by either the employer or trainee giving 

one week's notice on either side, or by the 
payment or forfeiture as the case may be 
of a week's wages in lieu of notice. This 
does not affect the right to dismiss for 
misconduct and in such case wages shall 
be paid to the time of dismissal only. 

9.—Copies of Agreement. 
Every trainee shall be entitled to have access to a 

copy of this Agreement. 
10.—Terms of Agreement. 

This Agreement shall operate as from and 
including the date of the 8th day of January 1989 
and shall remain in force for a period of 12 months, 
provided that either of the parties may negotiate 
with the other party to amend or add to this 
Agreement. 

In Witness hereof the parties hereot have 
hereunto set their hands and seal the day and year 
first before written. 

The Common Seal of the Australian Workers' 
Union, West Australilan Branch was hereto affixed 
in the presence of VJ. Keenan, State Secretary. 

M. Houlahan 
For and on behalf of 

S.B. Hughes 
For and on behalf of 

K. Simcoe 
For and on behalf of 

J.H. Maynard 
For and on behalf of 

K, John 
For and on behalf of 

L.B. Morton 
For and on behalf of 

E.E. Giles 
For and on behalf of 

D. Waldock 
For and on behalf of 

B. Marshall 
For and on behalf of 

Neerabup Agistment 
Centre 
PO Box 140 
Wanneroo WA 6065 

Mrs D. Hughes 
Saunders Street 
West Swan WA 6055 

Ms K. Simcoe 
28 Matthieson Road 
Belmont WA 6104 

M.R. Maynard 
24 Thompson Street 
Belmont WA 6104 

Mr K. Johns 
Lot 892 Fletcher Road 
Mandurah WA 6210 

Mr L. Morton 
44 Epsom Avenue 
Belmont WA 6104 

Ms E. Giles 
Korilya 
PO Box 165 
Busselton WA 6280 

Mr D. Waldock 
Lot 12 Nicholson Road 
Forrestdale WA 6112 

B. Marshall 
Shalimar Lodge 
Lot 5 Orchard Road 
Woorooloo WA 6558 

R.W. Price 
For and on behalf of 

Mr R. Price 
PO Box 22 
Capel WA 6271 

Signatories 

H.B. Dent 
For and on behalf of 

(Indecipherable) 
For and on behalf of 

E. Higgins 
For and on behalf of 

M. Spencer 
For and on behalf of 

K.J. Stevens 
For and on behalf of 

Schedule. 
Respondents 

Asprey Thoroughbred 
Stud Pty Ltd 
Morgan Road 
Coolup WA 6214 

L.R. Connell and Partners 
GPO Box A9 
Perth WA 6001 

Maldon Stud 
Capel WA 6271 

Clarefontaine Stud 
Raubon WA 6282 

Shiba Park Stud 
13 McCallum Crescent 
Ardross WA 6153 

K.A. Plunkett 
For and on behalf of 

W. Mitchell 
For and on behalf of 

(Indecipherable) 
For and on behalf of 

M.E. Horner 
For and on behalf of 

(Indicipherable) 
For and on behalf of 

Mr K. Plunkett 
16 Stock Road 
Herne Hill WA 6056 

Mr W. Mitchell 
22 Mathieson Road 
Belmont WA 6104 

Martindale Pty Ltd 
New Norcia WA 6509 

Beefeater Park 
South West Highway 
Mundijong WA 6202 

Heritage Thoroughbreds 
(Aust) Pty Ltd 
PO Box 77 
Gingin WA 6503 

L.A. Byatt 
For and on behalf of 

Raintree County Park 
Hopeland Road 
Serpentine WA 6205 

R. Mullins R.J. Mullins 
For and on behalf of 25 Knight Road 

Gnangara WA 6065 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers* Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Asprey Thoroughbred Stud Pty Limited 

and Others. 
No. AG 17 of 1988. 

COMMISSIONER C.B. PARKS. 
22nd day of August 1989. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
Applicant, and there being no appearance on behalf of 
the Respondents; and whereas the Applicant sought 
and was granted leave to withdraw this claim, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That this application be withdrawn by leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

INTENSIVE HORTICULTURAL 
(VEGETABLE PRODUCTION) TRAINEE8HIP 

AGREEMENT No. AG 36 cf 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 41.—Industrial Agreement. 

Australian Workers* Union, West Australian Branch, 
Industrial Union of Workers 

and 
Nicholas Trandos and Others. 

No. AG36 of 1988. 
Horticultural Trainees Vegetable Production 

COMMISSIONER G.J. MARTIN. 
3rd day of February 1989, 

Order. 
HAVING heard Mr N. Cinquina on behalf of the 
applicant and there being no appearance by or on 
behalf of the respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 730 of 1988 of the 
9th day of September 1988 and the Act and its 
Regulations have been complied with, hereby 
orders— 

That the Agreement executed by the parties on 
the 5th day of August 1987 and known as the 
"Intensive Horticultural (Vegetable Production) 
Traineeship Agreement 1987, be registered as an 
Industrial Agreement and entered in the Register 
of Industrial Agreements. 

(Sgd.) G.J. MARTIN. 
[L.S.] ■ Commissioner. 

Intensive Horticulture (Vegetable Production) 
Traineeship Agreement 1987. 

This Agreement, made pursuant to the provision of 
the Industrial Relations Act 1979-84 of Western 
Australia, this 5th day of August 1987 between the 
Australian Workers' Union, Western Australian 
Branch (hereinafter referred to as the Union) of the one 
part and (see Schedule A) (hereinafter referred to as the 
employer) of the other part; witnesseth that the parties 
hereto mutually covenant and agree the one with the 
other as follows; 

1—Title. 
This Agreement shall be known as the Intensive 

Horticultural (Vegetable Production) Traineeship 
Agreement 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definition. 
5. Conditions of Training. 
6. Hours of Work. 
7. Meal Period. 
8. Rate of Pay. 
9. Protective Clothing and Equipment. 
10. Contract of Training. 
11. Copies of Agreement. 
12. Term of Agreement. 

3.—Scope. 
This Agreement shall apply to all Intensive 

Horticultural (Vegetable Production) trainees 
undertaking a traineeship as part of the Australian 
Traineeship System. 

4.—Definition. 
A "Traineeship" is a system of training, under the 

Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on-the-job training with an employer 
combiiied with a period ofbroad based training off-the- 
job in a technical college or other training institution 
and for the purposes of Western Australia, approved 
under the Industrial Training Act 1975. 

5.—Conditions of Training. 
(1) Trainees will be entitled to four weeks annual 

leave, payable at the Traineeship rate, plus 171/2 per cent 
loading at the completion of the Traineeship. 

(2) (i) A trainee who is unable to attend or 
remain at the place of employment, for 
reason of personal ill health or injury shall 
be entitled to payment during such 
absences, as long as the absences do not 
total more than 10 days in any one year, 

(ii) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each 
completed month of service with the 
employer. 

(3) Prescribed public holidays shall be allowed 
without diminution of pay. 

6.—Hours of Work. 
The ordinary hours of work shall not exceed 40 per 

week, to be worked in five days of not more than eight 
hours, (excluding a meal break) provided that where the 
ordinary hours are worked on Saturday or Sunday, 
Trainees will be paid at the rate of time and one-half. 
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7.—Meal Break Period. 
(1) The minimum time allowed for a meal shall be 

one hour provided that by agreement between the 
employer and the trainee, the meal period may be 
reduced to not less than half an hour. 

(2) A trainee shall not be required to work for more 
than five hours without a meal break. 

8.—Rates of Pay. 
(1) Rate of pay will be according to age as follows: 

$ 
16 years of age 99.30 
17 years of age 114.60 
18 years of age 133.70 
19 years of age 152.80 

The rate of pay of a 16 year old is the minimum rate 
payable pursuant to the Australian Traineeship 
Guidelines. 

(2) Where a trainee has a birthday during the 
Traineeship period, an increment to the appropriate 
rate, to the maximum of the 19 year old rate, will 
apply. 

(3) Rates of pay shall be adjusted in accordance with 
movements in the Consumer Price Index as approved 
by the Western Australian Industrial Relations 
Commission. 

(4) This Agreement represents a compromise on the 
part of all parties and will not be used as a precedent 
before Industrial Tribunals. 

9.—Protective Clothing and Equipment. 
Each Trainee who is required to handle pesticides 

and/or herbicides during the course of his training, 
shall be instructed in their proper use and supplied with 
appropriate protective clothing and equipment. 
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PUBLIC SERVICE ARBITRATOR — 
AWARDS/AGREEMENTS — 

Variation of — 
CHILDREN'S SERVICES (GOVERNMENT) 

AWARD No. A29 and PSA A29A of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

The Hon Minister for Community Services 
and Others. 

No. 771 of 1989. 
COMMISSIONER JA. NEGUS. 

3rd day of August 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
Applicant and Mr A.S. Caccamo on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Children's Services (Government) 
Award 1989 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 3rd day of 
August 1989. 

(Sgd.) JA. NEGUS, 
[L.S.] Commissioner. 

10.—Contract of Training. 
(1) Trainees will enter into a contract of training with 

the employer. On completion of the traineeship each 
successful trainee will be issued with a Certificate of 
Proficiency issued by the Chairman of the Industrial 
Training Advisory Committee. 

(2) A traineeship may be cancelled: 
(i) by mutual consent; 
(ii) by either the employer or trainee giving one 

week's notice on either side, or by the payment 
or forfeiture as the case may be, of a week's 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such 
case wages shall be paid to the time of 
dismissal only. 

11 .—Copies of Agreement. 
Every trainee shall be entitled to have access to a copy 

of this Agreement. 

12.—Term of Agreement. 
This Agreement shall operate as from and including 

the 5th day of August 1987 and shall remain in force for 
a period of 12 months, provided that either of the parties 
may negotiate with the other party to amend or add to 
this Agreement. 

Schedule. 
1. Clause 12. — Annual Leave: Delete subclause (8) 

of this clause and insert the following in lieu:— 
(8)(a) All contact employees shall be entitled to 

one week's leave without loss of pay on two 
separate occasions during each year of service 
performed pursuant to this award. 

(b) The leave prescribed in paragraph (a) of this 
subclause shall be given and taken at a time agreed 
by the employer and employee. In special 
circumstances, where it is agreed between the 
employer and the employee, the leave prescribed in 
paragraph (a) may be taken consecutively. 

(c) If, after one month's continuous 
employment, an employee lawfully terminates his/ 
her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid pro rata 
according to weeks of service for the special leave 
which would have accrued to the employee 
pursuant to this subclause. 

(d) If the services of an employee terminate and 
the employee has taken a period of leave in 
accordance with this clause and if the period of 
leave so exceeds that to which the employee would 
become entitled pursuant to paragraph (a) of this 
subclause the employee shall be liable to pay the 
amount representing the difference between that 
taken and the amount which would have accrued 
in accordance with paragraph (c) of this subclause. 
The employer may deduct this amount from 
moneys due to the employee by reason of other 
provisions of this award at the time of 
termination. 
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2. Clause 19. — Salaries and Wages: Delete the 
preamble in this clause and insert the following in 
lieu:— 

It is a term of this award that the Union 
undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

Column B will apply to employees of a College 
who are not ordinarily required to work during 
term or semester vacations. Such employees will be 
eligible for payment pursuant to Clause 26. — 
College Vacations Periods of this award. Column A 
will apply to all other employees. 

WESTERN AUSTRALIAN 
INDUSTRIAL REL ATiONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Honourable Minister for Police. 
No. P6 of 1989. 

COMMISSIONER G.L. FIELDING. 
7th day of July 1989. 

Reasons for Decision. 

THE COMMISSIONER: This is an application which 
was filed earlier this year, indeed in May I think, to 
amend Clause 19of the Police Award, more particularly 
subclause (4) of it, which currently and somewhat 
quaintly requires, first, that the records of overtime be 
kept at various police stations and be made available 
when necessary to the secretary of the union; and, 
perhaps more significantly for these purposes, provides 
that a police officer who performs more than two hours 
of overtime after 11.00 o'clock at night is to be paid a 
meal allowance of $3.10 if the overtime is continuous 
with his shift, so long as he is not already in receipt of a 
travelling allowance. 

By this application the Union really seeks to 
overcome what it regards as an anomaly which arises 
due to the narrow form of the existing provision and, as 
it says, to clearly define the occasions when an officer is 
entitled to partake of a meal break and be supplied with 
a meal when engaged on overtime duty. 

Mr Stirling for the Union has said that the problems 
associated with the existing provision became a stark 
reality when police officers along with firemen recently 
helped to fight the fire or at least maintain law and order 
in Kings Park over a prolonged period. 

During the course of those operations he says, and I 
have no reason to doubt that it in fact occurred as he 
said it occurred, that firemen were provided with a meal 
after working their ordinary hours or after working for 
quite some long time whereas police officers were not so 
entitled. The parties argue that this is not simply a case 
of 'me-too-ism' in the context of what fire officers and 
others have but rather the position is, as Mr Flood has 
put it, that the Police Department: sees the claim as 
being one which brings the police officers, so far as an 
entitlement to a meal break after SVi? hours work is 
concerned, into line with the Commission's standard. 
To that extent the parties say that the claim is justified 
under the I mprovements in Conditions of Employment 
Principle and in that I think they are probably right. It is 
undeniably a fact that the great majority of awards of 
this Commission provide that after a given length of 
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working time — and in most cases it is in the order of SVz 
hours work — employees are entitled to a meal break. 
Really that is what is being sought on this occasion. 

The question then remains as to whether the increase 
in the meal allowance from $3.10 to $5.30 is justified. Mr 
Stirling has said that the figure was chosen because it 
represents a current figure under the Metal Trades 
(General) Award. Mr Flood, on the other hand, says 
that it is not so much that but that the figure of $5.30 is 
what has been approved by this Commission for other 
areas of employment in the public sector and it follows 
or ought to follow, that it is a fair representation of the 
expenses which the Commission attributes to 
purchasing a meal. Again, I do not think that is an 
unreasonable approach to the matter. 

If that be so then that part of the claim would be 
allowable under the new allowances provision. 

In any event, I take the view, that there is still always a 
discretion reposed in individual Commissioners to deal 
with matters according to the requirements of the Act as 
they see just and equitable. Of course, the Principles 
cannot be ignored but in my view it is clearly in the 
public interest that a provision such as this be inserted 
into the Award. It is a far more sensible and realistic 
provision than that which is already in the Award 
which provides that an employee who merely works 
more than two hours overtime after 11.00 o'clock be 
paid for a meal and whether he takes it or not. 

The new provision seems to me to reflect the 
exigencies of the work place far more rationally than 
does the existing provision. 

As well, the Minister has required that as a condition 
of his consent to this application the Union give a 
commitment to regard it as part of a package or 
restructuring the various police awards in this State 
with a view to obtaining a single award covering all in 
the police force. The Union has given that commitment 
and indeed the Minister's agent has said that 
negotiations to that end are progressing well, and of 
course I accept that. 

In all the circumstances I am bound to say that I am 
prepared to amend the Award by deleting the existing 
subclause (4) of Clause 19 and inserting the new 
proposed clause. By consent that amendment is, as the 
parties wish, to operate with effect from the first pay- 
period on or after this day. 

Appearances: Mr R. Stirling for the Applicant. 
Mr J. Flood for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. P6 of" 1989. 

POLICE AWARD No. 2 of 1966. 
COMMISSIONER G.L. FIELDING. 

7th day of July 1989. 

Order. 

HAVING heard Mr R. Stirling on behalf of the 
Applicant and Mr J. Flood on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988, and by consent, hereby orders — 

That the Police Award No. 2 of 1966 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period on or after the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Overtime: Delete subclause (4) of this 

clause and insert in lieu the following — 
(4) (a) An employee required to work overtime, 

including overtime in conjunction with a rostered 
shift, shall be allowed a meal break of 30 minutes 
after not more than 5.5 hours of work or within 5.5 
hours since the completion of the employee's last 
meal break. 

(b) An employee having a meal break in 
accordance with paragraph (a) of this subclause 
may be required to remain under the discretion of a 
Senior Officer/Officer in Charge during such meal 
break and if so required the time shall be 
considered as time worked. 

(c) When an employee has not been notified the 
previous day or earlier that the employee is 
required to work overtime, the employer shall 
provide the employee with a meal for each meal 
break the employee is entitled to. pursuant to 
paragraph (a) of this subclause, or the employee is 
to be paid $5.30 in lieu of each such meal. 

(d) When an employee who has been notified 
the previous day or earlier that the employee is 
required to work overtime and such employee 
supplies him/herself with a meal which is then 
unable to be partaken due to either:— 

(i) the overtime being cancelled on that day, 
or 

(ii) the overtime being necessary to be 
continuous to such an extent that the 
employee cannot partake of the meal. 

then such employees so affected shall be paid an 
allowance of $5.30 in lieu. 

(e) An employee shall not be entitled to a meal 
allowance under the terms of this subclause if such 
an employee is already in receipt of a meal 
allowance for the prescribed meal period under 
Clause 10.—Travelling Allowance — or Clause 
11.—Relieving Allowance. 

(f) Records of overtime shall be kept at each 
station and shall be available for inspection by the 
employee and the Secretary or any other paid 
employee of the Union. 

69 W.A.LG. 

POLICE AWARD No. 2 of 1966. 
WESTERN AUSTRALIAN- 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Hon Minister for Police 

and 
Western Australian Police Union of Workers. 

No. 243 of 1988. 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of July 1988. 

Order. 
HAVING heard Miss J.N. Murray on behalf of the 
Applicant and Mr R.G. Stirling on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders — 

That the Police Award No. 2 of 1966 as amended, 
be further amended in accordance with the 
following Schedule with effect on and from this 
day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Com missioner. 

Schedule. 
Clause 28.—Typewriters: Delete this clause and 

insert in lieu thereof: 
28.—Typewriters. 

(1) An employee who obtains written 
permission to use their personal typewriter for 
departmental purposes shall be supplied by the 
Department with ribbons and associated 
consumables for the use of that machine. 

(2) Whilst the machine continues to be used for 
departmental purposes the Department will be 
responsible for repairs or service as required except 
that repairs shall be limited to an amount equal to 
the cost of the machine or the depreciated value 
whichever is the lesser. 
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POLICE AWARD No. 2 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police. 

No. 419 of 1988. 
Police Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

1st day of July 1988. 

Order. 
HAVING heard Mr R.G. Stirling on behalf of the 
applicant and Miss J.N. Murray on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

I'h at the Police Award No. 2 of 1966, as amended, 
be further amended in accordance with the 
following schedule with ffect from the beginning 
of the first pay period commencing on or after the 
1st day of April 1988. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Prisoners Rations: In subclause (1) 

delete the words and numbers "three dollars and sixty- 
four cents ($3.64)" and "three dollars and thirty-one 
cents ($3.31)" and insert the words and numbers "three 
dollars and nine-five cents ($3.95)" and "three dollars 
and fifty-nine cents ($3.59)" respectively. 

PUBLIC SERVICE ALLOWANCES 
(HIGHER DUTIES) AWARD No. 8 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Pubiic Service Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P17 of 1989. 

COMMISSIONER G.L. FIELDING. 
13th day of July 1989. 

Order. 
HAVING heard Mr B. Horstman on behalf of the 
Applicant and Mr S. Newman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 730 of 1988 
dated 9 September 1988, and by consent, hereby 
orders— 

That the Public Service Allowances (Higher 
Duties) Award No. 8 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule, 
Clause 4. — Higher Duties Allowance: Delete 

subclause (1) of this clause and insert in lieu 
thereof— 

(1) Subject to subclause (2) of this clause, an 
officer who is directed by the permanent head or a 
duly authorised senior officer to act in an office 
which is classified higher than the officer's own 
substantive office and who performs the full duties 
and accepts the full responsibility of the higher 
office for a continuous period of five consecutive 
working days or more, shall, subject to the 
provisions of this clause, be paid an allowance 
equal to the difference between the officer's own 
salary and the salary the officer would receive if the 
officer was permanently appointed to the office in 
which the officer is so directed to act. 

Provided that where the hours of duty of an 
officer performing shift work are greater than 7.5 
hours per day as provided for in Clause 6. — Hours 
of Duty and Rosters, subclause (1) of the Public 
Service Shift Work Agreement No. 24 of 1978, the 
allowance shall be payable after the completion of 
37.5 consecutive working hours in the higher 
classified position. This period shall not include 
any time worked as overtime. 



No. PSA A10 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of an Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Public Service Commission. 

No. P14 of 1988. 
Government Officers State Government 

Administration 
COMMISSIONER G.L. FIELDING. 

4th day of July 1988. 

Order. 
HAVING heard Mr N. J. Hodgson on behalf of the 
applicant and Mr J.A. Lange on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of .1986, dated 24 
April 1987 have been complied with, and by consent, 
hereby orders— 

That the Public Service Overtime Award No. 
PSA A10 of 1978 as amended, be further amended 
in accordance with the following schedule with 
effect from the beginning of the .first pay period 
commencing on or after this day. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 6. — Meal Allowances: In subclause (b) delete 

the figures "$3.90", "$4.80" and "$5.75" and insert the 
figures "$4.70", "$5.80" and "$6.95" respectively. 

No. PSA A25 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40. — Variation of Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Curtin University of Technology. 

No. P8 of 1989. 
COMMISSIONER J.A. NEGUS. 

11th day of July 1989. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the 
Applicant and Mr G. Cole on behalf ofthe Respondent 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Salaried Staff Curtin University of 
Technology Award 1985, No. PSA A25 of 1985 be 
varied in accordance with the following 
Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Schedule B — Travelling Allowance: Delete this 

schedule and insert in lieu thereof: 
Schedule B — Travelling Allowance. 
(Rates operative from 1 March 1989) 

Nature of Travel 

(1) Intra-State 
(a) Involving an overnight stay 

at a hotel or motel- 

Rate Item 
of pay 

(i) Locality South of 26 
degrees South Latitude 76.90 

(») Locality North of 26 
degrees South Latitude 
Broome 127.40 
Carnarvon 94.00 
Dampier 145.00 
Derby 114.00 
Exmouth 114.75 
Fitzroy Crossing 80.00 
Gascoyne Junction 74.00 
Halls Creek 103.50 
Karratha 166.00 
Kununurra 120.00 
Marble Bar 108.00 
Newman 145.50 
Nullagine 82.00 
Onslow 101.00 
Pannawonica 119.00 
Paraburdoo 138.00 
Port Hedland 143.25 
Roeboume 107.50 
Sandfire 80.50 
Shark Bay 92.50 
Tom Price 147.50 
Wickham 131.00 
Wittenoom 103.50 
Wyndham 122.50 
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(b) Not involving an absence from 
headquarters overnight: 

(i) Locality South of 26 
degrees South 
Latitude: 3 

Nature of Travel— 
Breakfast (per meal) 7.95 
Lunch (per meal) 7.95 
Dinner (per meal) 17.00 

(ii) Locality North of 26 
degrees South 
Latitude: 4 

Breakfast (per meal) 8.60 
Lunch (per meal) 11.00 
Dinner (per meal) 26.00 

(c) Allowance to meet incidental 
expenses: 

(i) Locality South of 26 
degrees South 
Latitude 5.35 5 

(ii) Locality North of 26 
degrees South 
Latitude 8.00 6 

(d) Involving an overnight stay in 
accordance with Clause 30(2)(ii): 

(i) Locality South of 26 
degrees South 
Latitude 38.25 7 

(ii) Locality North of 26 
degrees South 
Latitude 53.60 8 

(e) Involving an overnight 
stay at a metropolitian 
hotel or motel: 94.55 9 

(f) Involving the purchase 
of a midday meal within 
the metropolitan area: 

(i) Per meal 3.45 10 
(ii) Maximum reimburse- 

ment per pay period 17.25 11 
(2) Inter-State Capital City 

(a) Beyond the limits of the State 
but within the Commonwealth— 

(i) Sydney 132.60 12 
(ii) Melbourne 124.30 13 
(iii) Other Capitals 116.90 
(iv) Interstate — Other 76.90 

than Capital City 
(b) Allowance to meet 

incidental expenses 8.00 14 
(c) Allowance in 

accordance with 
Clause 30(3)(iii) 51.45 15 

2. Schedule C — Vehicle Allowance: Delete this 
schedule and insert in lieu thereof: 

Schedule C — Vehicle Allowance. 
(Allowance operative from 1 January 1989). 

(Up to 8,000 km per year) 

Engine Displacement 
Area Over Over 1600cc 

26GQcc !6G0cc and 
-2600cc less 

cents/km cents/km cents/km 
Metropolitan Area 41.0 35.8 31.2 
South West Land 

Division 42.0 36.6 31.9 
Other 43.8 38.2 33.3 
North of 23.5 degrees 

South Latitude 46.5 40.9 35.8 

3. Schedule D — Miscellaneous Allowances and Rates: 
Delete this schedule and insert in lieu thereof: 

Schedule D -- Miscellaneous Allowances and Rates. 
(Rates operative from 13 April 1989) 

Item 1: On-call allowance: 
1st Point x 1 x 18.75 = 2.33 per hour 
Level 2 t? c icva 

Breakfast 
Lunch 
Dinner 
Shift Allowance 
Annual Leave Loading 
Limit 

54.70 per meal. 
55.80 per meal. 
56.95 per meal. 
510.63 per TVs hour shift. 

5510.30 
ABS measure of "average 
weekly earnings per male 
employed unit". In Western 
Australia for the September 
quarter immediately preceding 
the date the leave is credited. 

Item 7: Depreciation Allowance 5420.00. 
Item 8: Removal Expense 51 880.00. 
Item 9: Kuigoorlie Allowance 

(married) 5201.00 per annum. 
Item 10: Kalgooriic Allowance 

(single) 5100.50 per annum. 
Item 11: Protective Clothing 

. Allowance 5199.00 per annum. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia. Hospital, Service & Miscellaneous 
WA Branch 

and 
The St John Ambulance Association in 

Western Australia (Incorporated) 
No. 450 of 1989. 

AMBULANCE SERVICE COMMUNICATION 
CENTRE EMPLOYEES ORDER No. 450 of 1989 

COMMISSIONER GJ. MARTIN. 
3oth day of June 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Ms C.A. Fitzgibbon and later Mr J.H. 
Uphill on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 730 of 1988 of the 9th day of September 1988 have 
been complied with, hereby orders— 

1.—Title. 
This Order shall be known as the "Ambulance 

Service Communication Centre Employees' Order 
1989" and replaces the "Ambulance Service 
Communication Centre Employees' Order No. C486 of 
1988". 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Acting Appointments and Relieving. 
7. Hours of Duty. 
8. Overtime. 
9. Wages. 
10. Shift and Weekend Penalties. 
11. Uniforms. 
12. Annual Leave. 
13. Public Holidays. 
14. Absence Through Sickness. 
15. Long Service Leave. 
16. Payment of Wages. 
17. Wage Record. 
18. Union Interviews. 
19. Notice Board. 
20. Compassionate Leave. 
21. Special Leave. 
22. Court Service. 
23. Jury Service. 
24. Amenities. 
25. Maternity Leave. 
26. Trade Union Training. 

2A.—State Wage Principles—September 1988. 
(1) It is a term of this Order that the union 

undertakes, until 1 July 1989, not to pursue any extra 
claims, award or overaward, except when consistent 
with the State Wage Principles. 

(2) An employer on whom this Order is binding shall 
not increase the rate of wage payable to an employee on 
9 September 1988 or otherwise vary the conditions of 
employment applicable to an employee on that date so 
as to increase that employer's labour costs, except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

3.—Scope. 
This Order shall apply to employees engaged in the 

classifications mentioned in Clause 9. — Wages of this 
Order and who are employed by the StJohn Ambulance 
Association in Western Australia (Incorporated) to 
work within the Ambulance Service Communications 
Centre. 

4.—Term. 
This Order shall be for a period of two years as from 

the beginning of the first pay period commencing on or 
after the 30th day of June 1989. 

5.—Contract of Service. 
(1) The contract of service shall be fortnightly and 

shall be terminable by two weeks' notice, or by the 
payment or forfeiture of two weeks' pay in lieu of such 
notice, on either side. 

(2) The provisions of subclause (1) of this clause do 
not affect the employer's right to dismiss for misconduct 
and an officer so dismissed shall be entitled to wages up 
to the time of dismissal only. 

(3) The employer shall forward to each new officer a 
letter of appointment, setting out the terms and 
conditions of employment together with a copy of this 
Order. 

6.—Acting Appointments and Relieving. 
(1) An officer maybe appointed in an acting capacity 

to fill a vacant appointment for a period not exceeding 
six months. 

(2) An officer may be appointed to relieve another 
officer in a higher classification when such officer is 
absent on leave, illness or other temporary absence. 

(3) An officer who is authorised to assume acting or 
relieving duties of a higher classification shall be paid at 
the rate applying to the position for the time so 
worked. 

(4) Where annual leave or sick leave falls due within 
or immediately following the period of relief duty, the 
higher rate of pay shall be extended to annual leave, 
long service leave and/or sick leave. 

(5) An officer shall not suffer any reduction of pay 
caused by the relief of another officer. 

(6) Applications shall be called by the employer for 
all appointments. 

7.—Hours of Duty. 
The ordinary hours of duty shall be an average of 38 

per week, worked in a series of shifts arranged in a roster 
as agreed between the parties. 

No roster will require an officer to work more than six 
consecutive shifts. 

, 8.—Overtime. 
(1) Any work done outside of the ordinary hours 

prescribed in Clause 7. — Hours of Duty of this Order, 
shall be deemed overtime and shall be paid for at the 
rate of double time except where work done outside the 
ordinary hours is performed in accordance with a roster 
agreed between the employer and the union, in which 
case the excess hours shall be paid for at the rate of time 
and one half for the first two hours and double time 
thereafter. 

(2) In the calculation of overtime each day shall 
stand alone. 

(3)(a) Subject to the provisions of this clause an 
officer who is required to continue working after the 
usual ceasing time for more than one hour shall be 
supplied with a meal by the employer or be paid $4.00 
for a meal. 

(b) Where the amount of overtime worked 
necessitates more than one meal, the employer shall 
supply each such additional meal or pay to the officer 
$4.00 for each such additional meal. The officer shall be 
entitled to the additional meal or meal allowance after 
each four hours. 

(c) For the purpose of paragraphs (a) and (b) of this 
subclause, the continuity of work shall not be deemed to 
have been interrupted by any meal break allowed. 

(4) The provisions of subclause (3) of this clause 
shall not apply in respect of any period of overtime for 
which the officer has been notified on the previous day 
or earlier that the officer will be required. 

(5) An officer recalled for duty outside the normal 
rostered hours shall be paid at overtime rates for a 
minimum of three hours. 

(6) Period After Overtime. 
(a) When overtime is necessary it shall wherever 

reasonably practical be so arranged that 
officers have at least eight consecutive hours 
off duty between the work of successive 
days. 

(b) An officer who works so much overtime 
between the termination of ordinary work on 
one day and the commencement of ordinary 
work on the next day that the officer has not 
had at least eight consecutive hours off duty 
between those times shall, subject to this 
subclause, be released after the completion of 
such overtime until the officer has had eight 
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consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

If, on the instruction of the employer, such 
officer resumes or continues work without 
having had such eight consecutive hours off 
duty the officer shall be paid at double time 
until released from duty for such period. The 
officer shall then be entitled to be absent eight 
consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

9.—Wages. 
The minimum total rate of wage payable under this 

Order shall be as follows: 
$ 

(1)(a) Communications Officer: 
1st year of employment 369.00 
2nd year of employment 381.00 
3rd year of employment 391.80 

(b) Senior Communications Officer: 
1st year of employment 404.80 
2nd year of employment this rank 416.60 
3rd year of employment and 

thereafter 430.30 

(2) Where casual officers are employed, they 
shall be paid at the rates prescribed in paragraph 
(a) of subclause (1) of this clause, as applicable to 
first year of employment, plus 20 per cent. Any 
casual officer shall only be employed for periods of 
less than two weeks' duration. 

10.—Shift and Weekend Penalties. 
(1) A loading of 15 percent shall be paid for all time 

worked on an afternoon shift or a night shift as defined 
hereunder: 

(a) Afternoon shift — commencing at or after 12 
noon but before 6.00 p.m. 

(b) Night shift — commencing at or after 6.00 p.m. 
but before 7.00 a.m. 

(2) All ordinary hours worked between midnight 
Friday and midnight Sunday shall be paid at the rate of 
time and one half. 

(3) Overtime on shiftwork sh all be paid, based on the 
rate payable for shift work, and calculated on hours 
worked on each day falling within the agreed roster. 

11.—Uniforms. 
Each officer shall be provided with a uniform issue 

on the following basis: 
(1) Male: 

Initial Issue— 
One jacket. 
Three uniform trousers. 
Two uniform shorts (*if not required an 

extra pair of trousers will be issued). 
Four pair walk socks — blue/grey (*if shorts 

supplied). 
Six shirts with roundells (*short sleeve). 
Two name badges. 
Two blue ties. 
One trouser belt. 
One jumper — blue. 
One holdall bag. 
One pair shoes — black. 
Six pairs socks — black. 
One first aid kit. 
Two sets epaulettes. 
Four small buttons. 

The basis of replacement of these items shall 
be as follows: 

Annually— 
Two trousers or one trousers and one shorts. 
Four shirts with roundells. 
Four pair socks — black. 
Four pair walk socks — blue/grey (*if shorts 

supplied). 
As necessary— 
Jacket. 
Jumper — blue. 
Shoes. 
Tie. 
Name badge. 
Belt. 
Holdall bag. 
First aid kit. 
Epaulettes. 

Any damaged item of uniform will be replaced 
as required, irrespective of annual issue. 

(2) Female: 
Initial issue: 
Three navy blue skirts. 
One navy blue slacks (*if not required an 

extra skirt will be issued). 
Six shirts with roundells. 
One navy blue jumper. 
One navy blue jacket. 
One sleeveless jumper. 
Shoes ($60) reimbursement. 
Two name badges. 
One first aid kit. 
One holdall bag. 
Stockings ($20) reimbursement. 
Two sets epaulettes. 
Four small buttons. 

The basis of replacement of these items shall 
be as follows: 

Annual issue- 
Two skirts or one slacks and one skirt. 
Four shirts with roundells. 
Stockings ($20) reimbursement. 
As necessary- 
Jumper 
Jacket 
Shoes ($60 reimbursement) 
Name badge. 
First aid kit. 
Holdall bag. 
Epaulettes. 

Damaged items of uniform will be replaced as 
required, irrespective of annual issue. 

12.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to an 
officer by the employer after a period of 12 months' 
continuous service with the employer. 

(2)(a) In addition to the entitlement prescribed in 
subclause (1) of this clause, a seven day shift officer 
shall receive one week's leave for being regularly 
rostered to work on Sundays and public holidays and a 
further week's leave in lieu of public holidays falling on 
rostered days off. 

. (b) Where an officer with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a seven day shift officer, that officer shall be 
entitled to have the period of annual leave to which the 
officer is otherwise entitled under this clause increased 
by one-sixth of a week for each completed month 
continuously so engaged. 
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(3) If any order holiday falls within an officer's 
period of annual leave and is observed on a day which 
in the case of that officer would have been an ordinary 
working day there shall be added to to that period one 
day being an ordinary working day for each such 
holiday observed as aforesaid, but this subclause shall 
not apply to a seven day shift officer. 

(4) After one month's continuous service in any 
qualifying 12 monthly period an officer whose 
employment terminates shall be paid, in respect of each 
completed month of continuous service in that 
qualifying period, one-third of a week's pay at the 
officer's ordinary rate of wage wf he exception of 
seven day shift officers who shall . paid half of a 
week's pay for each completed month of service in that 
qualifying period. 

(5) Any time in respect of which an officer is absent 
from work except time for which that officer is entitled 
to claim sick pay or long service leave as prescribed by 
this Order shall not count for the purpose of 
determining the officer's right to anr-ial leave. 

(6) In special circumstances, anf mutual consent 
of the employer and officer, annual , ve may be taken 
in not more than two periods. 

(7)(a) An officer who, at the commencement of 
annual leave, has an entitlement to payment for non- 
attendance on the grounds of personal ill health for not 
less than 38 hours under the provisions of Clause 14. — 
Absence Through Sickness of this Order and who, 
within 14 days of resuming work produces to the 
employer a certificate from a qualified medical 
practitioner that during annual leave the officer was 
confined to home or to a hospital for a period of at least 
seven consecutive days for a reason which, if the officer 
had not been on annual leave, would have entitled the 
officer to payment under the provisions of the said 
Clause 14. — Absence Through Sickness of this Order 
shall be deemed to be absent from work through 
sickness for so much of that period as the officer would 
otherwise have been entitled to payment under that 
clause. 

(b) An officer to whom paragraph (a) of this 
subclause applies shall take the period deemed to be 
absence through sickness as annual leave at a time 
convenient to the employer but on ordinary pay. 
without the loading prescribed in subclause (8) of this 
clause. 

(8) During a period of annual leave an officer shall 
be paid a loading of 17.5 per cent calculated on the 
officer's ordinary wage as prescribed or shift penalties 
where applicable, whichever is the greater. 

13.—-Public Holidays. 
(l)(a) The following days, or the days observed in 

lieu shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Labour Day, Good Friday, Easter 
Monday. Anzac Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

(b) Where Christmas Day or New Year's Day falls on 
a Saturday or Sunday such holiday shall be observed on 
the next succeeding Monday and where Boxing Day 
falls on a Sunday or a Monday, such holiday shall be 
observed on the next succeeding Tuesday; in each case 
the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is 
substituted and the Saturday and Sunday deemed an 
ordinary weekend. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole holiday or, as the case may 
be, a half holiday for the purposes of this Order 
within the district or locality specified in the 
proclamation. 

(3) All time worked on such days shall be paid for at 
the rate of double time and one half. 

(4) Where an officer is required to work overtime on 
a holiday that officer shall be paid for a minimum of 
three hours at the rate appropriate to the day. 

(5) The foregoing provisions of this clause with the 
exception of subclause (4) of this clause shall not apply 
to seven day shift officers, who shall receive in lieu of 
any penalties for working on public holidays, a 
payment equivalent to one week's ordinary pay 
including penalties as prescribed in Clause 9. — Wages 
and Clause 10. — Shift and Weekend Penalties of this 
Order when they proceed on each six week annual leave 
period. 

14.—Absence Through Sickness. 
(1) An officer who is unable to attend for work by 

reason of personal illness or injury (not being illness or 
injury arising from the officer's misconduct or wilful 
default or from an injury arising out of or in the course 
of employment) shall be entitled to leave of absence 
without deduction of pay for a period of two weeks in 
each leave year (commencing on 1 July 1988). The 
absence will be payable at the Officer's usual weekly 
rate of pay. Any absence in excess of this period shall be 
subject to review by the employer. 

(2) At the conclusion of each 12 month entitlment 
period, the officer's sick leave entitlement will be 
credited with any unused portion of the entitlement 
referred to in subclause (l)ofthis clause and sick leave 
entitlements unused in any leave year shall continue to 
accrue pursuant to the provisions of this subclause up to 
a maximum period of 12 weeks. 

(3) For the purpose of this clause, the officer's usual 
weekly rate of pay shall mean the total weekly rate 
prescribed in Clause 9. — Wages and Clause 10. — Shift 
and Weekend Penalties of this Order. 

(4) The provisions of this clause do not apply to an 
officer who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
officer shall not be required to produce a certificate 
from a medical practitioner with respect of absences of 
two days or less unless, after two or more such absences 
in any year of service the employer requests in writing 
that the next and subsequent absences in that year, if 
any, shall be accompanied by such certificate. 

(5) No payment shall be made for any absence where 
the officer has failed to notify the employer at least two 
hours prior to the commencement of a day or afternoon 
shift or at least four hours prior to the commencement 
of a night shift provided that this subclause shall not 
apply where the nature of the illness or injury is such 
that the officer is unable to notify the employer within 
the prescribed time. 

(6) The provisions of this clause do not apply to 
casual officers. 

(7) The provisions of this clause with respect to 
payments do not apply to officers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act. 



15.—Long Service Leave. 
(1) With the exception of the first qualifying period 

for those officers covered under subclause (2) of this 
clause, all officers shall be entitled to long service leave 
pursuant to the conditions laid down in the document 
Long Service Leave Conditions — State Government 

. Wages Employees, as consolidated and amended. 
(2) Those officers employed prior to 1 August 1986 

shall be entitled to 13 weeks' long service leave after 
their initial seven years' service. All other conditions 
relating to long service leave, shall be pursuant to the 
document referred to in subclause (1) of this clause. 

(2) Proof of such death or serious illness shall be 
furnished by the officer to the satisfaction of the 
employer. In the case of serious illness, the officer must 
establish that the relative or others normally dependent 
on the relative, require the care and attention of the 
officer during the period of the entitlement. 

(3) Provided that this clause shall have no effect 
while the period of entitlement of leave under it co- 
incides with any other period of entitlement to leave. 

(4) For the purpose of this clause the words "wife" 
and "husband" shall include a person who lives with 
the officer as a de facto wife or husband. 

16.—Payment of Wages. 
On each fortnightly pay day each officer shall be 

furnished a statement or envelope showing the gross 
wage, overtime and penalty rates, together with all 
details of deductions. 

Wages shall be paid by the employer, into an agreed 
account as nominated by the officer. 

' 17.—Wage Record. 
(1) The employer shall keep a record at the head 

office of the organisation showing: 
(a) The name and address of all officers. 
(b) The nature of the officer's work. 
(c) The starting and finishing time of each day. 
(d) The total hours worked. 
(e) The wages and overtime paid. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place, and the official shall be allowed 
to take extracts therefrom. Provided that if for any 
reason the record be not available when the official 
calls to inspect it, it shall be made available for 
inspection within 24 hours either at the employer's 
office or other convenient place. 

18.—Union Interviews. 
A duly accredited representative of the union shall be 

permitted to interview any officer, on union business, 
on the employer's premises, at a convenient time and 
with the permission of the employer. Such permission 
shall not unreasonably be withheld. 

19.—Notice Board. 
(1) The employer shall provide a notice board of 

reasonable dimension to be erected in a prominent 
position in the establishment upon which an accredited 
union representative shall be permitted to post formal 
union notices, signed or countersigned by the 
representative posting them. Any notice posted on such 
a board not signed or countersigned may be removed by 
an accredited union representative or the employer. 

(2) A copy of this Order shall be allowed to be posted 
on the notice board referred to in subclause (1) of this 
clause. 

20.—Compassionate Leave. 
(1) An officer shall on notice be entitled— 

(a) on the death or serious illness within Australia 
of a wife, husband, father, mother, brother, 
sister, child or stepchild, mother-in-law, 
father-in-law, grandparent, grandchild; 

(b) on the death only outside Australia of a wife, 
husband, mother, father, sister, brother, child, 
to leave without deduction of pay for a period 
not exceeding the number of hours worked by 
the officer in four ordinary days' work. 

21.—Special Leave. 
Leave of absence, without pay, may be granted in 

special circumstances at the discretion of the employer. 
Leave of absence so granted will be in writing. An 
officer taking the said leave will not forfeit any 
accumulated long service leave entitlement from the 
time the officer commences employment to the time the 
said leave of absence is commenced. 

22.—Court Service. 
(1) Notwithstanding anything else contained in this 

Order where an officer has been summoned to appear 
before a Coroner's Court or other court arising out of 
the course of the officer's employment and that officer 
attends the court during the normal hours of duty the 
officer shall be paid at the officer's usual weekly rate of 
pay for all such time the officer so attends the court. 

(2) Where an officer is summoned to appear in court 
during the officer's rostered time off duty, the officer 
shall be entitled to overtime rates as prescribed in 
Clause 8. — Overtime of this Order. 

(3) Where the officer is summoned to appear in court 
during a period of annual leave or long service leave, 
this officer shall receive an additional paid day's leave, 
added to the end of the officer's leave period, for each 
day, or part thereof, that the officer was required to 
attend the court. 

(4) An officer, to become entitled to payment 
pursuant to this clause shall furnish proof of service of 
the abovementioned court, along with any payment 
received for attending the court, to the employer. 

23.—Jury Service. 
An officer required to attend for jury service during 

ordinary working hours shall be reimbursed by the 
employer an amount equal to the difference between 
the amount paid in respect of attendance for such 
jury service and the amount of wages pursuant to 
Clause 9. — Wages of this Order the officer would have 
received had the officer not been on jury service. 

An officer shall notify the employer as soon as 
possible of the date upon which the officer is required to 
attend for jury service. 

Further, the officer shall provide the employer with 
proof of attendance, the duration of such attendance 
and the amount received in respect of such service. 

24.—Amenities. 
The employer shall provide officers with such 

amenities as adequate change rooms, showers, wash 
rooms, etc, and dining/eating facilities of a standard 
agreed between the parties to this Order. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
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that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' com- 
pulsory leave to be taken immediately before 
the presumed date of confinement and a 
period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An officer shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this clause 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the officer make it inadvisable for 
the officer to continue at her present work, the officer 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an officer terminates other than 
by the birth of a living c.hild. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at a time nominated by 
the employer which shall not exceed four 

weeks from the date of notice in writing by the 
officer to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
officer during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the Order. 
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(9) Termination of Employment: 
(a) An officer on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this Order. 

(b) An employer shall not terminate the 
employment of an officer on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An officer shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she 
held immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the officer 
is qualified and the duties of which she is 
capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
officer under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the officer who is being replaced. 

(c) Before an employer engages a person to 
replace an officer temporarily promoted or 
transferred in order to replace an officer 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the officer who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement officer. 

(e) A replacement officer shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months' qualifying period. 

26.—Trade Union Training. 
(1) An employee shall be granted up to four shifts' 

leave with pay plus four shifts' leave without pay each 
calendar year non-cumulative to attend courses 
conducted or approved by the Australian Trade Union 
Training Authority, subject to the conditions shown 
under subclause (2) of this clause. 

(2) The granting of such leave shall be subject to: 
(a) the employee or union giving not less than one 

month's notice of the intention to attend such 
course, or such lesser period as may be agreed 
between the employer, union and employee 
concerned, and the operations of the 
Ambulance Service not being unduly affected 
by the employee's absence; provided that the 
employer's approval will not be unreasonably 
withheld. 
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(b) All applications for such leave shall be 
accompanied by a statement from the union 
advising: 

(i) the name of the employee nominated 
for the course; 

(ii) details of course content, duration, 
commencement date and venue. 

(c) Leave in lieu shall not apply when the course 
dates coincide with any public holiday, 
rostered day off, annual and long service 
leave. 

(3) Leave of absence granted pursuant to this clause 
shall count as service for all purposes. 

(4) Each employee on paid study leave pursuant to 
this clause shall be paid all wages which normally 
become due and payable during the period of leave, as if 
the employee were at work, employed on the employee's 
normal duties, provided the employer shall not be liable 
for any other expenses incurred by the employee 
attending an approved course. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD No. A28 and A32 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers and Others. 
and 

Argyle Diamond Mines Pty Limited. 
No. 785 of 1989. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER O.K. SALMON 
COMMISSIONER A.R. BEECH. 

25th day of July 1989. 

Order, 
HAVING heard Mr O.J. Wood on behalf of the 
applicants and Ms R. Miller (of Counsel) on behalf of 
the respondent, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
that— 

(1) the order in application No. 785 of 1989 dated 
the 13th day of June 1989 be cancelled. 

(2) the Argyle Diamond Mines Production 
Award 1985, No. A28 and A32 of 1984 be varied 
in accordance with the following schedule and 
that such variation shall have effect on and 
from the 29th day of June 1989. 

By the Commission in Court Session. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Insert in Part II after 

Appendix C the following: 
Appendix D — Safety Code. 
Appendix E — Long Service Leave. 

2(a) Clause 10. — Hours of Work: Delete paragraph 
(e) of subclause (2) and insert in lieu thereof the 
following: 

(e) During the rostered hours of duty day 
employees shall be.entitled to one 30 minute 
meal break which shall count as time worked, 
and shall be taken at a mutually agreed time 
and as close as practicable to the middle of the 
rostered hours of duty and at a time which 
does not interfere with production demands. 

(b) Clause 10. — Hours of Work: Delete paragraph 
(0 of subclause (5) and insert in lieu thereof: 

(f) A shiftworker shall be paid a flat allowance of 
35 cents per hour for each hour worked. This 
allowance shall compensate the employee for 
all the disabilities associated with working 
shift work, particularly night shift. 

3. Clause 11. — Overtime: Renumber the current 
subclause (4) as (5) and insert a new subclause (4) as 
follows: 

(4) An employee required to work overtime for 
more than one hour shall be entitled to one 30 
minute meal break which shall count as time 
worked. 

4. Clause 14. — Payment of Wages: Delete the words 
"he" and "him" where they appear in subclause (2) and 
insert in lieu the words "the employee". 

5(a) Clause 16. — Annual Leave: Delete subclause 
(2) and insert the following: 

(2) Before going on annual leave, the employee 
shall be paid for such leave an amount equal to the 
wages the employee would have received in respect 
of the rostered hours the employee would have 
worked had the employee not been on leave during 
the relevant period. 

(b) Clause 16. — Annual Leave: Delete subclause (5) 
and insert in lieu thereof the following: 

(5) Employees shall not take annual leave in 
portions of a commute cycle unless suitable 
arrangements can be made in respect of air 
travel. 

6(a) Clause 17. — Sick Leave: Delete the words and 
figures "seventy six (76) hours" in subclause (2)(a), and 
insert in lieu thereof the words and figures "ninety 
(90)". 

(b) Clause 17. — Sick Leave: Delete paragraph (b) 
and (c) of subclause (3) and insert in lieu thereof the 
following: 

(b) An employee shall as soon as possible on the 
day before the employee is due to arrive at the 
designated point of assembly inform the 
employer of the employee's inability to travel 
to site and as far as practicable state the nature 
of the illness or injury and the estimated 
duration of the absence. 

(c) An employee whilst on site shall as soon as 
possible and if prcticable before the start of 
shift inform the employer of the employee's 
inability to attend for duty and as far as 
practicable state the nature of the illness or 
injury and the estimated duration of the 
absence. 

7(a) Clause 18. Bereavement and Compassionate 
Leave: Delete the words and figures "a maximum of 7.6 
hours at single time" and insert in lieu thereof the words 
"normal rostered earnings" in subclause (1). 

(b) Clause 18. — Bereavetnent and Compassionate 
Leave: Delete paragraph (b) of subclause (1) and insert 
in lieu (hereof the following: 

(b) In the event of serious illness of the employee's 
wife, husband, child or established dependant 
under the sole care of the employee, provided 
that the employee produces to the employer an 
appropriate medical certificate. 

8. Clause 20. — Long Service Leave: Delete 
subclause (5) and insert in lieu thereof the following: 

(5) Taking Leave and Leave in Advance: Leave 
shall be taken in accordance with the options 
illustrated in Appendix E of the award. 

9. Clause 23. — Classifications: Delete subclause 
(2)(c) and insert in lieu thereof the following: 

(c) Operate cranes and perform basic lifting and 
carrying functions using prepared slings and 
standard lifting points. 

10(a) Part II — Appendix A: In subclause (ll)(e) 
delete the words "her employment" and insert the words 
"the employment of the replacement" in lieu. 

(b) Following Appendix C — Second Tier Offsets 
insert the following Appendices D and E: 

Appendix D. 
Safety Code. 

(1)(a) The parties recognise that problems 
related to safety and other hazardous situations 
may arise from time to time which require 
immediate attention and decision. 

(b) Where the employee encounters what the 
employee believes to be a safety hazard or is 
allocated work to perform in what the employee 
considers constitutes an unsafe situation, the 
employee may invoke the safety code by advising 
the employee's Superintendent that the employee 
is dong so; the work process in question shall not be 
carried out until such time as the matter has been 
finally determined or an interim arrangement has 
been directed by the Registered Mine Manager's 
representative (see paragraph 3). 

(2) To this end, the parties agree on the following 
procedures: 

(a) in the event of such a situation becoming 
apparent to an employee, the employee 
shall discuss that situation with the 
employee's Superintendent. 

(b) if the matter is not resolved, the parties 
shall jointly obtain the relevant technical 
and safety advice in an attempt to resolve 
the matter to the satisfaction of all 
concerned. At this stage there will be the 
involvement of a union representative. 

(c) if agreement is not reached, the matter 
shall be determined by the Registered 
Mine Manager or the Registered Mine 
Manager's representative in consultation 
with the parties and the union 
representatives of the employee 
concerned. 

(3) When it is necessary in the opinion of the 
Registered Mine Manager or the Registered Mine 
Manager's representative for work to be done to 
rectify a dangerous situation including interim 
arrangements, the company and the unions will 
co-operate to ensure maximum safety to all 
employees concerned with such work. 

(4) This safety code shall apply to employees of 
contractors when working on Argyle sites. 
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Appendix E. 
Long Service Leave. 

Z.9 

•IS 
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CAN MANUFACTURING (PRODUCTION AND 
MAINTENANCE - AMALGAMATED 

INDUSTRIES PTY LTD) AWARD 
No. A4 of 1985 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION, 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Westcan. 
No. 1623 of 1988. 

COMMISSIONER R.N. GEORGE. 
8th day of August 1989. 

Order. 
HAVING heard Mr G. O'Neil on behalf of the 
applicant and Mr M. Borlase on behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Can Manufacturing (Production and 
Maintenance — Amalgamated Industries Pty Ltd) 
Award No. A4 of 1985 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 8th day of 
August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6. — Rates of Pay: Delete subclause (2) of 

this clause and insert in lieu— 
(2) Classification: 

Weekly 
Rate 

<r 

(a) Toolmaker 425.20 
(b) Base Tradesperson (as defined) 406.60 
(c) Intermediate Can Making 

Tradesperson (as defined) 425.10 
(d) Special Class Can Making 

Tradesperson (as defined) 431.70 
(e) Electrical Installer 406.60 
(0 Electrical Fitter 406.60 

(g) Electrician Special Class 431.70 
(h) Electrical Tradesperson 

Assistant 333.30 
(0 Operator Grade 1 (as defined) 384.80 
a) Operator Grade 2 (as defined) 365.50 
(k) Operator Grade 3 (as defined) 336.60 

(6) Intermediate Can Making Tradesperson 
means a tradesperson appointed as an 
Intermediate Level Canmaking Tradesperson 
whose skills and knowledge shall include: 

(a) Full utilisation of toolroom equipment: 
(i) Ability to grind rings, redraw rings, 

redraw sleeves and stripper fingers; 
(ii) Ability to rebuild trimmer 

cartridges; 
(iii) Ability to operate surface analyser 

and roundness tester. 
(b) Understanding and interpretation of 

tooling functions: 
(i) Percentage reductions of ironing 

dies; 
(ii) Cup forming principles; 
(iii) Interpretation of surface tester and 

roundness tester results. 
(c) Understanding of QC specification. 
(d) Plant service areas: 

(i) Dl Plant; 
(ii) Womack System; 
(iii) Waste Water Treatment; 
(iv) Compressor and Vacuum Pumps. 

(7) Special Can Making Tradesperson means a 
tradesperson appointed as a Special Class 
Canmaking Tradesperson whose skills and 
knowledge shall include those of a Tradesperson 
Grade 2 and the following: 

(a) Pneumatics knowledge and skills to the 
level required by the approved course 
agreed between the parties: 
(i) Basic Hydraulics, knowledge and 

work ability to the level required by 
the appropriate in-house courses; 

(ii) Completion of the appropriate "in- 
house" courses on hydraulics and 
pneumatics. 

(b) Maintenance Planning Capabilities; 
(i) The ability to highlight faults, record 

faults, specify actions to be taken, 
identify parts required, etc, and be 
able to carry out those specified 
actions on all machinery 
unsupervised or with minimal 
supervision. 

(ii) Have a complete understanding of 
stores operation. 

(8) The definitions contained in subclauses (2), 
(3), (4), (5), (6) and (7) of this clause reflect the 
general details to describe the principal functions 
of the classifications identified and shall not be 
construed as a detailed description of all the work 
requirements that may be inherent in the job. 

2. Clause 7. — Definitions: Delete subclause (5) of 
this clause and insert in lieu the following new 
subclauses: 

(5) Base Tradesperson means a tradesperson 
appointed as such who has basic trade skills but is 
without relevant experience or qualifications in the 
maintenance of can manufacturing equipment. 
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AWARD No. A26 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital Service and 

Miscellaneous WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1425 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 as amended, be further amended in 
accordance with the following schedule and that 
such amendment shall have effect from the 
beginning of the first pay period commencing on 
or after 1 November 1988 except as otherwise 
specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Wages: Delete this clause and insert the 

following in lieu: 

11. — Wages. 
(1) Administrators/Directors 

(a) The minimum salary of Administrators/ 
Directors shall be: 

Two year Three year Four year 
Trained Trained Trained 

First year of 
experience 

Second year of 
experience 

Third year of 
experience 

Fourth year of 
experience 

Fifth year of 
experience 

Sixth year of 
experience 

Seventh year of 
experience 

24987 (A) 
25 487 (B) 
25 986 (C) 
26 508 (D) 

26 108 (A) 
26 630 (B) 
27 152 (C) 
27 674 (D) 

28 353 (A) 
28 920 (B) 
29 487 (C) 
30 009 (D) 

29 476 (A) 
30066 (B) 
30 655 (C) 
31 177 (D) 

30 597 (A) 
31 209 (B) 
31821 (C) 
32 343 (D) 

31 720 (A) 
32 354 (B) 
32 989 (C) 
33 511 (D) 

32 842 (A) 
33 499 (B) 
34 156 (C) 
34 678 (D) 

Provided that: 
(b) An administrator/director of a centre 

licensed to care for not more than 30 
children at any one time shall be paid no 
less than the rate prescribed for the first 
year of experience and shall upon each 
anniversary of his/her employment 
proceed by one grade until the employee 
attains the salary prescribed for the fifth 
year of experience. 

(c) An administrator/director of a centre 
licensed to care for more than 30 children 
at any one time shall be paid no less than 
the rate prescribed for the third year of 
experience administrator/director, and 
shall progress through the salary scale by 
annual increment. 

(d) An administrator/director who is not 
substantially responsible for the 
financial management and 
administration of the centre shall not 
progress beyond the third year of 
experience rate, except by agreement 
between the union and the employer. 
Provided that where there is dispute 
regarding this provision it shall be 
determined by the Western Australian 
Industrial Relations Commission. 

(e) The salary structure of an administrator/ 
director who was employed at the time 
that this award came into operation shall 
remain, provided that the salary structure 
prescribed by this subclause may be 
implemented following negotiations 
between the union and the employer. 

(f) An untrained administrator/director 
shall be paid the salary of a two year 
trained person, provided that such a 
person shall not progress beyond the rate 
for the fifth year of experience. 

(g) "Two year, three year and four year 
trained" refers to a tertiary or post 
secondary qualification which is relevant 
to the position of administrator/director. 
Where there is a dispute as to whether a 
qualification is relevant to the position of 
administrator/director it shall be 
determined by the Western Australian 
Industrial Relations Commission. 

(2) Pre-School Teachers: 
$ Per Annum 

Scale A Scale B 

Grade 1 18 506 — (A) 
18 876 — (B) 
19 246 — (C) 
19 768 — (D) 

Grade 2 20 666 22 156 (A) 
21 079 22 599 (B) 
21 493 23 042 (C) 
22 105 23 564 (D) 

Grade 3 21 859 23 600 (A) 
22 296 24 072 (B) 
22 733 24 544 (C) 
23 255 25 066 (D) 

Grade 4 23 051 25 038 (A) 
23 512 25 539 (B) 
23 973 26 040 (C) 
24 495 26 562 (D) 

Grade 5 24 232 26 479 (A) 
24 717 27 009 (B) 
25 201 27 538 (C) 
25 723 28 060 (D) 

A71421/4 
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S Per Annum 
Scale A Scale B 

S $ 

(4) Child Care Workers: 

Grade 6 25 413 27 926 (A) 
25 921 28 485 (B) 
26 430 29 043 (C) 
26 952 29 565 (D) 

Grade 7 26 599 29 175 (A) 
27 131 29 759 (B) 
27 663 30 342 (C) 
28 185 30 864 (D) 

Grade 8 27 333 30 419 (A) 
27 880 31 027 (B) 
28 426 31 636 (C) 
28 948 32 158 (D) 

Grade 9 28 014 31 680 (A) 
28 574 32 314 (B) 
29 135 32 947 (C) 
29 657 33 469 (D) 

(a) A teacher who has successfully 
completed a minimum of two years' full- 
time tertiary training as a student at a 
teachers' college approved by the 
Minister for Education shall be paid 
according to Scale A commencing at 
Grade 1 and may proceed to Grade 8. 

(b) A teacher who has successfully 
completed a minimum of three years' full- 
time tertiary training as a student at an 
educational establishment approved by 
the Minister for Education shall be paid 
according to Scale A commencing at 
Grade 2 and may proceed to Grade 9 

(c) A two year trained teacher who obtains 
the qualifications of a three year trained 
teacher or who is deemed by the Minister 
for Education to be a three year trained 
teacher, shall advance one increment and 
may proceed to Grade 9 of Scale A. 

(d) Teachers who qualify for payment under 
Scale A but who have such additional 
qualifications as may be approved by the 
Minister for Education shall, instead of 
the rates prescribed in Scale A, be paid the 
rates prescribed in Scale B. 

(e) Progression along the salary scales shall 
be by annual increment and shall depend 
upon satisfactory service, provided that a 
teacher shall be required to complete a 
full teaching year from the 
commencement of his/her appointment 
before being eligible for the next annual 
increment. 

(1) Teachers who qualify by way of 
additional qualifications to transfer from 
one scale to another shall be paid the 
salary on the new scale for that grade 
applying to the salary on the old scale. 

(g) Teachers changing employment shall do 
so without any reduction in grade and 
continue to progress through the salary 
scale by annual increment. 

(3) Teachers transferring between employers 
shall retain their position on the incremental scale 
and continue to progress through the scale by 
annual increment. On ceasing employment with 
an employer the employee shall be given written 
notice of his/her incremental increase date to be 
passed on to the next employer. 

Per Annum 
$ 

First year of experience 15 859 (A) 
16176 (B) 
16 493 (C) 
17 015 (D) 

Second year of experience 17 695 (A) 
18 049 (B) 
18 403 (C) 
18 925 (D) 

Third year of experience 18 709 (A) 
19 083 (B) 
19 457 (C) 
19 979 (D) 

Fourth year of experience 19 722 (A) 
20 116 (B) 
20 511 (C) 
21 033 (D) 

Fifth year of experience 20 726 (A) 
21 141 (B) 
21 555 (C) 
22 077 (D) 

Progression along the salary scale shall be 
by annual increment, and shall be dependent 
upon satisfactory service, provided that an 
employee shall be required to complete a full 
year from the commencement of appointment 
before being eligible for the next annual 
increment. 

(5) The annual salary shall be divided by 52.16 
for the purposes of adjustment and payment of the 
weekly salary and by 26.08 for fortnightly salary, 
and by 12 for a monthly salary. 

Second year of experience 

Third year of experience 

Fourth year of experience 

Fifth year of experience 

Per Week 
(6)(a) Child Care Aide: 

First year of experience 

Second year of 
experience 

Third year of experience 
and thereafter 

(b) Junior Aides: Junior Aides shall be paid 
the following percentage of the rate prescribed 
for a child care aide in her first year of 
unemployment. 

% 
At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter, the adult rate. 

(7) Cook/Gardener: 

First year of employment 

Per Week 
$ 

293.20 (A) 
299.10 (B) 
304.90 (C) 
314.90 (D) 
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Per Week 
S 

Second year of employment 296.20 (A) 
302.10 (B) 
308.00 (C) 
318.00 (D) 

Third year of employment 
and thereafter 299.10 (A) 

305.10 (B) 
311.10 (C) 
321.10 (D) 

(8) Domestic Employee: 
First year of employment 276.50 (A) 

282.00 (B) 
287.60 (C) 
297.60 (D) 

Second year of employment 279.30 (A) 
284.90 (B) 
290.50 (C) 
300.50 (D) 

Third year of employment 282.30 (A) 
287.90 (B) 
293.60 (C) 
303.60 (D) 

The rates of wage prescribed in Column (A) shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column (B) shall 
operate from the beginning of the first pay period to 
commence on or after 1 November 1988. 

The rates of wage prescribed in Column (C) shall 
operate on and from 1 January 1989. 

The rates of wage prescribed in Column (D) shall 
operate on and from 30 March 1989. 

CLERKS' (GRAIN HANDLING) 
AWARD No. 34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Co-Operative Bulk Handling Ltd. 
No. 1301 of 1988. 

COMMISSIONER C.B. PARKS. 
29th day of August 1989. 

Order. 
HAVING heard Ms J.F. Barnesby on behalf of the 
applicant and Mr S. Anderson on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Clerks' (Grain Handling) Award 1977, 
No. 34 of 1977 be amended in accordance with the 
attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12. — Meal Allowance: Delete this clause and 

insert in lieu thereof: 

12. — Meal Allowance. 
A meal allowance of S4.75 shall be paid to each 

worker in the following circumstances— 
(1) If the worker is required to continue 

working beyond 6.00 p.m. on any day 
Monday to Friday inclusive or after 1.00 
p.m. on Saturdays. 

(2) If the worker is required to continue or 
recommence working after 1.00 p.m. or 
6.00 p.m., on a Sunday or any holiday 
prescribed under this award. 

(3) If the worker having worked between the 
hours of midnight to 7.00 a.m. is required 
to continue or recommence at 8.00 a.m. 

CLERKS' (RACING INDUSTRY — 
BETTING) AWARD No. 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Western Australian Turf Club and Others. 
No. 1195 of 1987. 

COMMISSIONER C.B. PARKS. 
5th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Clerks' (Racing Industry — Betting) 
Award 1978, No. 22 of 1977 be amended in 
accordance with the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8. — Rates ofPay: Delete this clause and insert 

in lieu: 

8. — Rates of Pay. 
(1) The minimum rates of pay payable to the 

workers classified hereunder shall be as follows on 
and from the date indicated". 

15/9/89 
$ 

(a) Clerk (per hour) 8.95 
(b) Supervising Clerk and/or 

Banker (per hour) 9.38 

(2) Workers under the age of 21 years who are 
not regularly operating or attending a computer 
terminal shall be paid 80 per cent of the rate 
prescribed for a Clerk in subclause (1) hereof. 
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(3) In addition to the rates prescribed in 
subclauses (1) and (2) hereof workers shall be paid 
a loading calculated in the following manner: 

(a) Workers employed by the WA 
Turf Club 62% 

(b) Workers employed by the WA 
Trotting Association 27% 

(c) All others 31% 
(d) The loadings referred to in paragraphs 

(a), (b) and (c) hereof include amounts in 
compensation for the fact that annual 
leave, annual leave loading and sick leave 
are not otherwise provided for in this 
award. 

ENROLLED NURSES AND NURSING 
ASSISTANTS (GOVERNMENT) AWARD 

No. 7 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

The Board of Management 
Princess Margaret Hospital and Others. 

No. 1007 of 1986. 
COMMISSIONER J.A. NEGUS. 

8th day of August 1989. 

Order. 
HAVING heard Ms S. Mayman on on behalf of the 
applicant and Ms M. Kaempf on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Enrolled Nurses and Nursing 
Assistants (Government) Award No. 7 of 1978 be 
varied in accordance with the following schedule 
and that such variation shall take effect as and 
from the 2nd day of August 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others 

No. 1186 of 1987. 
COMMISSIONER J.A. NEGUS. 

1st day of August 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Ms B. Fitzgerald on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985 be varied in accordance with the 
following schedule and that such variation shall 
take effect from the beginning of the First pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1. — Title: Delete this clause and insert the 

following in lieu thereof: 

1. — Title. 
This award shall be known as the Child Care 

(Subsidised Centres) Award and shall replace the 
Child Care Centres (Aides) Award No. A2 of 1983, 
and the Child Care Centres (Pre School Teachers) 
Award No. A3 of 1983 and the Child Care Centres 
(Child Care Workers) Award No. A4 of 1983 
insofar as those awards relate to government 
subsidised centres. 

2. Clause 3. — Area: Delete this clause and insert the 
following in lieu thereof: 

Schedule. 
Clause 7. — Hours: Delete subclause (7) of this clause 

and insert the following in lieu: 
(7)(a) No employee shall be required to work in 

excess of five duties per week or 10 duties per 
fortnight except as provided by subclauses (c) and 
(d) of this subclause. 

(b) Subject to the provisions of this clause and 
where practicable, the ordinary hours of work shall 
be rostered over not more than six consecutive 
days. 

(c) By mutual agreement between the employer 
and the union the scale of duties for employees 
working night duty can be varied to four duties per 
week or eight duties per fortnight. 

(d) An employee may be required to work on 
any off day in the case of an emergency and such 
time shall be paid for in accordance with Clause 8. 
— Overtime of this award. 

3. — Area. 
This award shall have effect over the whole of the 

State of Western Australia. 
3. Clause 4. — Scope: Delete this clause and insert 

the following in lieu thereof: 

4. — Scope. 
This award shall apply to all employees 

employed in the classifications set out in Clause 11. 
— Wages in government subsidised nurseries, 
child care or day care services, excluding persons 
employed pursuant to the Hospital Workers (Ngal- 
a) Award, No. 6A of 1958. 

Provided that this award shall not apply to 
Administrators/Directors who are directly 
employed by local government authorities. 
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FAMILY DAY CARE CO-ORDINATORS' AND 
ASSISTANTS' AWARD No. A16 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital Service and 
Miscellaneous WA Branch 

and 
Communicarc and Others. 

No. 670 of 1988. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award No. A16 of 1985 as amended, be 
further amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Salaries: Delete subclause (1) of this 

clause and insert the following in lieu: 

$ Annual Salary 
Column Column Column 
ABC 

(1) Grade 1 20 336 20 734 21 256 
2 21 480 21 901 22 423 
3 22 625 23 068 23 590 
4 23 770 24 236 24 758 
5 24 914 25 402 25 924 
6 26 059 26 570 27 092 
7 27 203 27 737 28 259 
8 28 348 28 904 29 426 
9 29 492 30 071 30 593 

10 30 638 31 238 31 760 
11 31 782 32 405 32 927 
12 32 927 33 572 34 094 
13 34 071 34 739 35 261 

The rates prescribed in Column A shall 
have effect from the first pay period to 
commence on or after 1 November 1988. 

FIBROUS PLASTER AND CEMENT 
WORKERS AWARD No. 11 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers), Western Australian Branch 
and 

H.B. Brady & Co., Fremantle and Others. 
No. 839 of 1989. 

COMMISSIONER AR. BEECH. 
4th day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Ms G.P. Marton on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Fibrous Plaster & Cement Workers 
Award 1969, No. 11 of 1969 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
August 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 26. — Grievance Procedure, insert the following: 
27. — Maternity Leave. 

2. Clause 12. — Overtime: Delete subclause (2) of this 
clause and insert in lieu thereof the following: 

(2) Any employee who is called upon to 
continue working for more than two hours beyond 
his/her usual ceasing time shall be provided with 
any meal required or shall be paid an allowance of 
$5.00 in lieu thereof. 

3. Clause 15. — Payment of Wages: Following 
subclause (6) of Clause 15. — Payment ofWages. insert a 
new subclause (7) as follows: 

(7) Pay Packet Details: Particulars of details of 
payment to each employee shall be included on the 
envelope holding the payment, or in a statement 
handed to the employee at the time such payment 
is made and shall contain the following 
information— 

(a) Date of payment. 
(b) Period covered by such payment. 
(c) The amount of wages paid for work at 

ordinary rates. 
(d) The gross amount of wages and 

The rates prescribed in Column B shall allowances paid, 
have effect from the first pay period to (e) The amount of each deduction made and 
commence on or after 1 January 1989. the nature thereof. 

The rates prescribed in Column C shall (f) The net amount of wages and allowances 
have effect on and from 30 March 1989. paid. 

In addition, the following details will 
  also be included in the statement which 

such payments and benefits apply: 
(g) The number of hours paid at overtime 

rates and the amount paid therefor. 
(h) The amount of allowances of special rates 

paid and the nature thereof. 
(i) Annual leave payments. 
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(j) Payment due on termination, including 
payment for annual leave, rostered day 
off accumulation, and public holidays, 
(on termination payment only). 

(k) The employer and employee's 
superannuation number upon payments 
of superannuation for the employee. 

(1) The amount of superannuation 
contribution paid by the employer for the 
employee. 

4. Clause 27. — Maternity Leave: Following Clause 
26. — Grievance and Disputes Procedures, add a new 
clause 27. — Maternity Leave as follows: 

27. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purpose of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employer by not less than 14 days 
notice in writing to the employee may 
require her to commence maternity leave 
at any time within the six weeks 
immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 

safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
_ consequences of confinement she 

shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 
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(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
. award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave, or, in the case of an 
employee who was transferred to a safe 
job pursuant to subclause (3), to the 
position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months' 
qualifying period. 

AWARD No. A6 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 40, 23. 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Alwood Furniture Industries and Others. 
No. 1637 of 1988. 

and 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Austral Insulation (WA) Pty Ltd 
and Others. 

Nos. 1674 to 1682 of 1988. 
Furniture Workers Furniture Industry 

COMMISSIONER A.R. BEECH. 
3rd day of July 1989. 

Superannuation — application to vary amounts of 
contribution by consent, operative date not agreed, 
adjournment, retrospectivity, wage fixing 
principles. 

Reasons for Decision. 
THE COMMISSIONER: The Commission has before 
it a number of matters which relate to existing 
superannuation provisions within firstly the Furniture 
Trades Industry Award No. 6 of 1984 and secondly 
pursuant to a number of Orders of the Commission 
which prescribe superannuation for a number of 
individual respondents. The provisions regarding 
superannuation contained in the respective documents 
before the Commission prescribe superannuation in a 
common form, and for the purposes of this application 
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prescribe contributions at a level of $40.00 for adults, 
and $25.00 for juniors and apprentices, operative 
generally from the Istday of January 1988. The purpose 
of these applications is to increase the money amounts 
contained in the respective documents to $42.50 for 
adult employees and $26.00 for junior employees and 
apprentices following increases to the wage rates paid 
in the industry since the original rate was set. It is 
apparent from the record that there is either express 
consent, or no opposition to those amounts from the 
respondents to the various applications. The 
Commission is being asked to determine the date of 
operation only and for that purpose I proposed to set 
out the details of the matters before the Commission. 

The application to amend the award was made on 2 
December 1988. The file of this matter does not contain 
an Answering Statement from any of the Respondents. 
Regulation 12(6) of the Industrial Relations 
Commission Regulations requires such a statement to 
be filed in the Commission if a respondent who is 
served with an application desires to contest the 
claim. 

On the 2nd day of February 1989 the applicant Union 
asked for that matter, and the amendments to the 
Orders to be listed for hearing and the matters were 
heard on the 20th day of February 1989. Mr Daly on 
behalf of the Union informed the Commission of 
negotiations held with the Guild of Furniture 
Manufacturers which secured agreement to an 
operative date of the 1st day of January. MrCooke who 
appeared on behalf of the Respondents to application 
No. 1637 of 1988 indicated agreement to the application 
as such but sought an adjournment to enable 
discussions principally to occur in relation to the 
insertion of a provision which would allow the regular 
increase of the stated monetary amount annually 
subject to an Order being sought from the Commission. 
On that basis the Commission granted the request of 
the parties to adjourn the matter. 

The matter was not relisted before the Commission 
until the 18th day of May 1989. On that occasion the 
Commission was informed that agreement had been 
reached to amend the Award to provide for the regular 
increasing of the allowance subject to further order of 
the Commission, but that the operative date was not 
able to be agreed. Thus the matter which falls for 
determination in all of these applications is merely the 
operative date. 

The position of the parties is relatively simple. 
The Union maintains that an agreement was reached 

with the industry then involved an operative date of the 
1 st day of Janaury 1989. Whilst there may be difficulties 
which arise from the Commission prescribing a 
retrospective Order that clearly is the appropriate 
operative date for the increases negotiated. 

The position of the employers respondent to 
application 1637 of 1988 is that the commission is 
presumed not to grant a retrospective date of operation 
unless there are special circumstances as envisaged by 
section 39 of the Act; furthermore the Commission's 
attention was drawn to the wage fixing principles and in 
particular the Superannuation principle which 
specifically provides; "(d) the Commission will not 
grant retrospective operation for any matters 
determined in accordance with this principle". 

It is not clear to the Commission what, if anything, it 
is being required to determine in accordance with the 
Superannuation principle of the Commission's wage 
fixing principles. The matters which are to be addressed 
within that principle have already been addressed 
previously by the Commission. On this occasion the 
Commission is merely being asked to ratify the 
agreement of the parties for the contribution rate to be 
increased in line with wage movements. This is so 

because the parties to these matters have chosen to 
express the contribution rate in fixed dollar terms, 
which therefore require amendment on each occasion 
that wages move. The alternative method is to prescribe 
a contribution rate as a percentage of the wage, in which 
case no further amendment to the clause is necessary, 
the contribution rate of necessity increasing at the same 
time as the wage increase to which it relates occurs. 
Thus the amendment being sought by the applicant in 
these proceedings is a machinery matter which does not 
go to the determination by the Commission of matters 
of principle to do with superannuation. To that extent 
the caution contained within the Commission's wage 
fixing principles,- principles which it is proper to take 
into account pursuant to section 26 of the Act is not as 
binding as it might otherwise be. It cannot be ignored 
however and I take it into account. 

The general duty of the Commission in matters of this 
nature is embraced by section 39 of the Act, as MrCooke 
has indicated. The Commission must be of the opinion 
that there are special circumstances which make it fair 
and right to grant an earlier operative date than the date 
upon which the decision is delivered. The Act does not 
specify the circumstances which are to be regarded as 
special, but rather that matter is left to be decided 
according to the opinion of the Commission. It is, as 
stated by the Full Bench in re Hospital Salaried Officers 
Association (62 WAIG 2080) an opinion which must be 
formed in the light of the circumstances of the 
particular case on each occasion on which the question 
arises. That Decision related particularly to issues 
which arose when considering a variation to an Award 
in accordance with that Award's nexus. In that context 
the Full Bench commented that the parties to the 
application before the Commission on that occasion, 
not having been party to the proceedings or 
negotiations leading to the variation of the parent 
Award, were entitled to a reasonable time to arrange 
their affairs to accommodate the increased burden 
which may arise from the granting of the application. 

In this matter, the Commission has two classes of 
application before it viz, an application to vary an 
Award, the Respondents to which are represented, and 
nine applications for variations to Orders, the 
Respondents to which are not represented. Both classes 
of applications were heard together. 

In relation to both, and in the absence of an 
indication that they, or any of them were by consent, the 
matters were not set down for hearing before the 20th 
day of February. An earlier date would have been 
possible had the Commission been aware of the 
consent of the parties. 

Further, the adjournment of the matter on the 20th 
day of February was to enable the parties to put in place 
a procedure by which the amounts prescribed may be 
indexed in the future (see transcript page 3). The 
increase sought by the Union was not disputed. 

Certainly, paying heed to the decision of the 
Commission in the HSOA case (supra) the 
Respondents clearly have had sufficient time to be 
aware of their obligations arising from the matters 
before the Commission. As to the extent of the financial 
impost which might result from an earlier operative 
date, I note the submissions of Mr Daly (transcript 
pages 12. 13) and the absence of any argument 
concerning incapacity on the part of any of the 
Respondents. I note also the comments of Mr Cooke on 
the 20th day of February that an adjournment may 
enable agreement to be reached in relation to an 
operative date which would not offend the guidelines 
(transcript page 4) which presumably is directed to a 
possible operative date earlier than the 20th day of 
February. 
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In relation to the second class of applications, these 
are applications to vary the respective Orders which 
apply to individual employers, or groups of employers. 
The applications have been served upon the parties in 
all cases, but no answering statement has been received 
by the Commission, or indeed according to the record, 
by the applicant. The applicant indicates that in each 
case it believes consent is forthcoming, and given the 
nature of the negotiations and the history of this matter 
as outlined by Mr Daly the Commission is prepared to 
accept that that is likely to be the case. On that basis the 
Commission is satisfied that the procedures of the 
Commission have been complied with and that the 
Respondents to the various Orders are aware of the 
nature of the claim, and have been given the 
opportunity to pass comment upon it. The criteria to be 
applied in selecting an operative date for this class of 
persons is the same as for the persons represented by Mr 
Cooke, and in the absence of different circumstances 
there is little reason to provide for a different operative 
date. 

In light of the above, it is the opinion of the 
Commission that a date of operation earlier than the 
date of decision is clearly warranted. Further, the 
particular circumstances reveal a situation which, if a 
retrospective date is awarded will not damage the 
integrity and intent of the Principles. 

The amendments sought and agreed increase the 
contributions which are to be paid per calendar month 
for each complete month employed. With this in mind, 
and given the agreement of the parties before the 
Commission on the 20th day of February, the 
considerations above, plus the requirements of section 
26, the Commission determines the operative date for 
all the applications to be from and including the 
calendar month in which the matter was first listed, 
being February 1989. Thus the Orders to issue in this 
matter will contain an operative date of 1 February 
1989. 

The parties should note that in relation to 
Applications 1674 to 1680. the Commission believes it is 
appropriate to give effect to the application by issuing, 
in each case, a new consolidated Order. 

It is to be noted that it is the intention of the Union to 
incorporate the Orders which are before the 
Commission into the Award. The effect of this will be to 
bring all of the different documents prescribing 
Superannuation within the industry covered by the 
Award into it. This move is most desirable. 

Further, the increase in contributions resulting from 
the agreement of the parties in these matters does not 
take into account the $10.00 increase applied to the 
Award as a result of the last State Wage Case which was 
operative from the 30th day of March. 

The Commission has drafted a clause which is 
intended to reflect the agreement of the parties 
regarding the future movements of monetary amounts 
of the clause, and the parties may amend the wording at 
the Speaking to the Minutes, if one is necessary. 

Order accordingly. 
Mr TP. Daly appeared on behalf of the applicant. 
Mr P.J. Cooke appeared on behalf of Allwood 

Furniture Industries and Others in Matter No. 1637 of 
1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Allwood Furniture Industries and Others. 

No. 1637 of 1988. 
FURNITURE TRADES INDUSTRY 

AWARD No. A6 of 1984. 
Furniture Trades Furniture Manufacturing 
Employees 

COMMISSIONER A.R. BEECH. 
17th day of July 1989. 

Order. 
HAVING heard Mr TP. Daly on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 be varied in accordance with the 
following Schedule and paragraph (a) of subclause 
(2) shall have effect on and from the 1st day of 
February, 1989 and the balance of the subclause 
shall have effect on and from the date of this 
Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
Clause 49.—Superannuation. 

1. Delete paragraph (2)(a) of this subclause and 
insert in lieu thereof the following:— 

(2) Contributions. 
(a) The minimum level of contributions 

to be paid by employers, based on 
three per cent of ordinary time 
earnings, are as follows:— 

(i) For full-time employees, 
except apprentices, a pay- 
ment of $42.50 per calendar 
month for each complete 
month employed. 

(ii) For part-time and casual 
employees, a payment of 
$26.00 per calendar month for 
each complete month em- 
ployed. 

(iii) For junior workers and 
apprentices, a payment of 
$26.00 per calendar month for 
each complete month em- 
ployed. 

2. After paragraph (2)(f) of this subclause, insert 
a new paragraph (2)(g) as follows:— 

(g) The payments prescribed by this subclause 
shall, subject to the making of an Order of 
the Commission, be increased on and from 
the 1st day of June in each year in 
accordance with the increases to the wage 
rates prescribed by this Award prior to that 
date. In accordance with the intent of this 
paragraph, the Union shall endeavour to 
lodge the application specifying the 
increase sought no later than eight weeks 
prior to the 1st day of June. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Austral Insulation (WA) Pty Ltd, 

Clark Industries and 
Forrest Cabinets. 
No. 1674 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

6—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C694 of 1988 is cancelled as from the 
date of operation of this Order. 

69 W.A.I.G. 

Schedule A. 
Austral Insulation Pty Ltd 
51 McDonald Street, Osborne Park WA 6017. 
Clark Industries 
4 Vulcan Way, Canning Vale WA 6155. 
Forrest Cabinets 
23 Montreal Street (Rear), Fremantle WA 6160. 
K.P. Brown Nominees Pty Ltd 
23 Montreal Street (Rear), Fremantle WA 6160. 
Nu-Look Cabinets and Joinery 
77 Bickley Road, Beckenham WA 6107. 
Lees Impact Shopfitters 
8 Mumbord Place, Balcatta WA 6021. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
B. & A. Kotsoglo. 
No. 1675 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to B. & A. Kotsoglo and to 

employees of the Company who are employed in 
accordance with the Furniture Trades Industry 
Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means B. & A. Kotsoglo. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

VtSiCRN AUSTRALIAN INDUSTRIAL GAZETTE 
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6.—Contributions., 6.—Contributions. 
The Company shall contribute to the Fund in The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: for each member on the following basis: 

(1) $42.50 per adult employee per calendar (1) $42.50 per adult employee per calendar 
month. month. 

(2) $26.00 per employee under 21 years of age (2) $26.00 per employee under 21 years of age 
per calendar month. per calendar month. 

2. Order No. C821 of 1988 is cancelled as from the 2. Order No. C825 of 1988 is cancelled as from the 
date of operation of this Order. date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Impac Furniture. 
No. 1676 of 1988. 

Various Manufacturing 
COMMISSIONER A.R. BEECH. 

18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Sanmeer Engineering Pty Ltd. 

No. 1677 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Impac Furniture and 

to employees of the Company who are employed in 
accordance with the Furniture Trades Industry 
Award No. A6 of 1984. 

4—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Impac Furniture. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

Schedule. 

This Order shall be known as the Furniture and 
Allied Industries Superannuation Order. 

2.—Objects. 
The Objects of this Order is to provide the form 

and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Sanmeer Engineering 

Pty Ltd and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. , 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Sanmeer Engineering 
Pty Ltd. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 
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6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C534 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Furniture by Carter. 

No. 1678 of 1988. 
Various Manufacturing 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

69 W.A.I.G. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C398 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
J. Moscarda Cabinets. 

No. 1679 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalfofthe applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. 

Schedule. 

1.-Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Furniture by Carter 

and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1988. 
5.—Definitions. 

(1) "Company" means Furniture by Carter. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

1—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to J. Moscarda Cabinets 

and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means J. Moscarda Cabinets. 
(2) "The Fund" means the Furniture and Allied 

Industries Superannuation Scheme. 
(3) "Fund Member" means an employee of the 

Company who is a member of the Fund. 
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6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C520 of 1988 is cancelled as from the 
date of operation of this Order. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C167 of 1988 is cancelled as from the 
date of operation of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers, WA 

and 
Stokic Nominees Pty Ltd. 

No. 1680 of 1988. 
Various Manufacturing 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr'TP. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Perth Bookcase Centre and Others. 

No. 1681 of 1988. 
Various Furniture Manufacture 

COMMISSIONER A.R. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner, 

Schedule, 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to Stokic Nominees Pty 

Ltd and to employees of the Company who are 
employed in accordance with the Furniture Trades 
Industry Award No. A6 of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means Stokic Nominees Pty 
Ltd. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

Schedule. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) "The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 
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6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C582 of 1988 is cancelled as from the 
date of operation of this Order. 

Commissioner. 

Schedule A. 
1. Perth Bookcase Centre 

7 Forrest Street, Subiaco WA 6008. 
2. Colwood Industries Pty Ltd 

72 Collingwood Street, Osborne Park WA 6017. 
3. Odin Cabinet Makers 

13 Cressall Road. Balcatta WA 6021. 
4. Clemo Nominees Pty Ltd (Camboon Cabinets) 

16 Mooney Street, Bayswater WA 6053. 
5. W & A Salter 

8 Thurso Road, Myaree WA 6154. 
6. Faraday Furniture 

15 Frobisher Street, Osborne Park WA 6017. 
7. Payco Products Pty Ltd 

15 Malcolm Road, Maddington WA 6109. 
8. Melwood Furnishers & Shopfitters Pty Ltd 

80 Norma Road, Myaree WA 6154. 
9. Peter J. Warr Furniture 

125 Dowd Street, Welshpool WA 6106. 
10. Northlake Home Furnishers 

67 Northlake Road. Myaree WA 6154. 
11. Treen Nominees Pty Ltd (Just Jarrah) 

285 South Western Highway, Armadale WA 6112. 
12. Aaron Upholsters 

Unit 5/7 O'Malley Street, Osborne Park WA 6017. 
13. Kent Furnishings Pty Ltd 

3 Munt Street, Bayswater WA 6053. 
14. WA Furniture Trades Group Apprenticeship 

Association 
279 Lord Street, East Perth WA 6000. 

15. K & J Homes Furniture 
9 Pearson Way, Osborne Park WA 6017. 

16. Sime Darby Furniture (Catt Furniture) 
Cnr Bannister & Vulcan Roads, Canningvale 

WA 6155. 
17. M & P Built In Robes 

40 Banksia Street, Welshpool WA 6016. 
18. Western Woodturners Pty Ltd 

71 Gordon Street, Osborne Park WA 6017. 
19. Chevron Furniture 

45 Munt Street, Bayswater WA 6053. 
20. Wolfenden Management Pty Ltd 

Victoria Road. Malaga WA 6062. 
21. P.C. Freiberg Industries Pty Ltd 

16 Moojebing Street, Bayswater WA 6053. 
22. Creative Edge 

PO Box 454, Wanneroo WA 6065. 
23. Byass Cabinets Pty Ltd 

267 Victoria Road, Malaga WA 6062. 
24. Century Engineering Pty Ltd 

322 Camboon Road, Morley WA 6062. 
25. Biltfirm Furniture Pty Ltd 

34 Hutton Street, Osborne Park WA 6017. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 23.—Superannuation. 

The United Furniture Trades Industrial 
Union of Workers. WA 

and 
Commercial Industries and Others, 

No. 1682 of 1988. 
Various Manufacturing 

COMMISSIONER AR. BEECH. 
18th day of July 1989. 

Order. 
HAVING heard MrT.P. Daly on behalfof the applicant 
and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission In Court 
Session in No. 730 of 1988 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. 

1.—Title. 
This Order shall be known as the Furniture and 

Allied Industries Superannuation Order. 
2.—Objects. 

The Objects of this Order is to provide the form 
and substance of an agreement between the parties 
to provide occupational superannuation based 
upon three per cent of the ordinary time earnings of 
employees covered by this Order. 

3.—Application. 
This Order shall apply to the Companies listed 

in Schedule A of this Order and to employees of 
these Companies who are employed in accordance 
with the Furniture Trades Industry Award No. A6 
of 1984. 

4.—Date of Operation. 
This Order shall operate on and from 1 February 

1989. 
5.—Definitions. 

(1) "Company" means a Company listed in 
Schedule A of this Order. 

(2) 'The Fund" means the Furniture and Allied 
Industries Superannuation Scheme. 

(3) "Fund Member" means an employee of the 
Company who is a member of the Fund. 

6.—Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules, 
for each member on the following basis: 

(1) $42.50 per adult employee per calendar 
month. 

(2) $26.00 per employee under 21 years of age 
per calendar month. 

2. Order No. C397 of 1988 is cancelled as from the 
date of operation of this Order. 

Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



6! .G. WESTERN AUSTRAL'.AN INDUSTRIAL GAZETTE 2733 

Schedule A. 
Gascoigne Furniture 
11 Elliott Street Midvale WA 6056. 
Design Cabinet Works 
Stanford Way. Malaga WA 6062. 
Dunbarr Furniture 
65 Thompson Road, North Fremantle WA 6162. 
Futuristic 
2 Athena Place, Roleystone WA 6111. 
Farmer Furniture 
36 Gympie Way, Willetton WA 6155. 
Lincoln Furniture Manufs 
36-40 John Street, Bentley WA 6102. 
Finer Pine Furniture 
U4/267 Victoria Road. Malaga WA 6062. 
Wilmar Furniture 
261 Guildford Road. Maylands WA 6051. 
Arteil (WA) 
3-5/23 Garling Street, O'Connor WA 6163. 
Fashion Furniture 
12 Powell Street. Osborne Park WA 6017. 
Platt Furniture 
2/18 Boag Place, Morley WA 6062. 
Giltedge Cabinets 
89 Dixon Road, Rockingham WA 6168. 
Modern Furnishing Co 
8 Bassendean Road. Bayswater WA 6053. 
Vince's Upholstery 
5 Marchant Way, Morley WA 6062. 
Scott Bros 
Unit 3/31 Peel Road, O'Connor WA 6163. 
Norm Parker's Spanish Furniture 
45 Foley Street, Balcatta WA 6021. 
The Mattress Factory 
488 Great Eastern Highway, RedclifTe WA 6104. 
Peter Moore Cabinets 
1613 Albany Highway, Beckenham WA 6107. 
Inglewood Products Group 
267 Victoria Road, Malaga WA 6062. 
Woodfurn Design 
U3/59 Great Northern Highway, Middle Swan 

WA 6056. 
Davmil Furniture 
7 Buckley Road. Jandakot WA 6164. 
WAFF 
99 Frobisher Road, Osborne Park WA 6017. 
DSJ Chairs 
U5A/7 King Street, Bayswater WA 6053. 
Valley Furniture 
50 Owen Road, Kelmscott WA 6111. 
Torrance & McKenna 
211 Plain Street, East Perth WA 6000. 
Swan Valley Furniture 
28 Morgan Street, Rockingham WA 6168. 
IP'S Designs 
52 Rogers Way, Lansdale WA 6065. 
Ticehurst Woodcraft 
88 Kitchener Road. Alfred Cove WA 6156. 
T & C Furniture 
12 Raymond Avenue, Bayswater WA 6053. 
Elka Furnishing Co 
58 Dellamarta Road. Wanneroo WA 6065. 
Loungemakers of WA 
265 Victoria Road. Malaga WA 6062. 
Focus Design 
94 Robert Street, Osborne Park WA 6017. 
Featureline Furniture 
61B McCoy Street, Myaree WA 6154. 

C.A. Phillips Upholsterers 
10 Gympie Way, Willetton WA 6155. 
Summerbank Designs 
253 Newcastle Street (Rear), Perth WA 6000. 
Lynx Furniture 
4 Whyalla Way, Willetton WA 6155. 
Sealy of Australia 
4 Hubert Street, Belmont WA 6104. 
Earnshaws 
3/28 Munt Street, Bayswater WA 6053. 
Tasovac's Joinery 
42 Daly Street, South Fremantle WA 6162. 
BRAZE Cabinets 
2/99 Catherine Street, Morley WA 6062. 
Bavarian Furniture 
U6/267 Victoria Road, Malaga WA 6062. 
Dankz Nominees Pty Ltd 
65 McDonald Street, Osborne Park WA 6017. 
Timberline Pty Ltd 
12 Gympie Way, Willetton WA 6155. 
Lynton Furniture Manufs 
541 Great Eastern Highway, Redcliffe WA 6104. 
Trendsette Designs 
3/24 Alloa Street, Maddington WA 6109. 
Griffin Furniture 
264 Rutland Avenue. Carlisle WA 6101. 
Redfurn Commercial Furn 
120 Goodwood Parade, Rivervale WA 6103. 
A.E & E. Pilgrim 
145 Herdsman Parade, Wembley WA 6104. 
Davro Foster Furniture 
44 Ledgar Road, Balcatta WA 6021. 
Truecraft Furniture 
5 Chokolich Street, Wangara WA 6065. 
Plan It Furniture 
4/12 Prindiville Drive, Wangara WA 6065. 
Beurs Furnishing 
6 Harold Street, Dianella WA 6062. 
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HOSPITAL WORKERS (N-GALA) AWARD 
No. 6A of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital Service and 
Miscellaneous WA Branch 

and 
N-Gaia Mothercraft Centre. 

No. 1009 of 1988. 
COMMISSIONER J.A. NEGUS. 

8th day of August 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

That the Hospital Workers (N-Gala) Award No. 
6A of 1958— 
(1) be amended in accordance with the following 

schedule to provide for the inclusion of Clause 
2A. — State Wage Principles September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 
1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect from 22 
September 1988 in accordance with the rates 
specified in Column A of the following 
schedule. 

(3) be varied by increasing supplementary 
payments applicable immediately prior to the 
date of this Order by three per cent with effect 
from 22 September 1988 in accordance with 
the rates specified in the following schedule. 

(4) be further varied by increasing the wage rate 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount of 
$10.00 per week with effect from 22 March 1989 
in accordance with the rates specified in 
Column B of the following schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Hospital Workers (N-Gala) Award. 

1. Clause 2. — Arrangement: Immediately after the 
numbers and title 2. Arrangement, add the numbers 
and title 2A. State Wage Principles/September 1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles/September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 32. — Wages: Delete this clause and insert 
the following in lieu: 

32. — Wages. 
The minimum rates of wage per week payable 

under this award shall be as follows: 
(1) Classification and Total wage per 

week: 

Group 1 — Comprehends the following 
classes of work: 

Column Column 
A B 
$ $ 

Cleaner 
Domestic Maid 
Gardener 
Handyman 
Housemaid 
Ironer and Presser 
Kitchenmaid 
Laundry Employee 
Orderly 
Pantrymaid 
Wardsmaid 
First year of 

employment 313.20 323.20 
Second year of 

employment 317.50 327.50 
Third year of 

employment and 
thereafter 321.30 331.30 

Group 2 — Comprehends the following 
classes of work: 
First Laundress 
Gardener (where 

only one 
employed) 

Orderly (who fires 
boilers 

Washing Machine 
Hand 

First year of 
employment 318.10 328.10 

Second year of 
employment 322.60 332.60 

Third year of 
employment and 
thereafter 326.60 336.60 

Group 3 — Comprehends the following 
classes of work: 

(a) Cooks 
First year of 

employment 331.60 341.60 
Second year of 

employment 336.00 346.00 
Third year of 

employment 
and thereafter 339.80 349.80 
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404.00 

(b) Provided that cooks who possess 
recognised qualifications in the 
trade of cooking shall be paid not 
less than the following: 
First year of 

employment 383.10 393.10 
Second year of 

employment 389.20 399.20 
Third year of 

employment 
and thereafter 394.00 404.00 

The rates of wage prescribed in 
Column A shall operate on and from 22 
September 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 22 
March 1989. 

Group 4 — Junior Hospital Employees 
The minimum rates of wage payable to 

junior hospital employees shall be the 
following percentage of the prescribed 
wage for an adult employee in his/her first 
year of employment doing the same class 
of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) General Conditions: 
(a) Where the term "year of employment" is 

used in this clause, it shall mean all 
service, irrespective of classification, with 
that employer. 

(b) In determining the year of employment of 
an employee 19 years of age or over, 
employment while under the age of 19 
years shall not be counted in determining 
the year of employment at or over 19 years 
of age. 

(c)* The hourly rate shall be calculated by 
dividing the weekly rate by 40. 

(3) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 6 October 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eltin Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 1719 of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Order. 
HAVING heard Mr C.J. Gibbs on behalf of the 
applicant and Mr K. Street on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the terms of an agreement, disclosed in the 
following schedule shall apply to employees of the 
applicant members or eligible to be members of 
the respondent who are employed at Boddington 
and Hedges Goldmines. 

(Sgd.) J.F. GREGOR, 
fL.S.l Commissioner. 

Schedule. 
1. — Title. 

This Order shall be known as the Metal Trades (Eltin 
Limited — Boddington and Hedges Goldmine Sites) 
Order 1989. 

2. — Arrangement. 
Title. 
Arrangement. 
Area and Scope. 
Operation. 
General Conditions of Employment. 
Hours. 

3. — Area and Scope. 
This Order shall apply to employees who are 

members or eligible to be members of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia employed by Eltin Limited at the Boddington 
Gold Mine and Hedges Gold Mine sites. 

4. — Operation. 
This Order shall have effect from the beginning of the 

first pay period to commence on or after 18 August 
1989. 

5. — General Conditions of Employment. 
The provisions of the Metal Trades (General) Award 

No. 13 of 1965, Part 9 — General shall apply to 
employees covered by this Order except to the extent 
that they are inconsistent with the provisions hereof, in 
which case this Order shall prevail. 

6.—Hours. 
(1) Notwithstanding the provisions of the Metal 

Trades (General) Award 13 of 1965, the ordinary hours 
of duty shall not exceed 10 hours per day and shall be an 
average of 38 hours per week to be worked over any day 
of the week. 
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(2) All ordinary hours worked between 6.00 a.m. and 
6.00 p.m., Monday to Friday be paid for at the ordinary 
rate. 

(3) All ordinary hours worked between 6.00 p.m. and 
6.00 a.m., Monday to Friday shall be paid for at the 
ordinary rate plus 15 per cent of that rate. 

(4) All ordinary hours worked on a Saturday shall be 
paid for at the ordinary rate plus 50 per cent of that 
rate. 

(5) All ordinary hours worked on a Sunday shall be 
paid for at the ordinary rate plus 75 per cent of that 
rate. 

PRINTING (WESTERN MAIL) 
AWARD No. 39 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bell Group Press 

and 
Printing and Kindred Industries Union, 

Western Australian Branch, 
Industrial Union of Workers. 

No. 931 of 1989. 
COMMISSIONER J.A. NEGUS. 

30th day of June 1989. 

Order. 
HAVING heard Mr D. Kleemann on behalf of the 
Applicant and Mr G. Bucknall on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Printing (Western Mail) Award 1982 
No. 39 of 1982 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date herein. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

Schedule. 
1. Clause 11.—Shift Loading: Delete this clause and 

insert in lieu thereof— 
11—Shift Loading. 

(1) Any worker employed on intermediate shift 
shall in addition to the day work wage prescribed 
by this award for the work he/she performs be paid 
20 per cent of that day's work wage. 

(2) Any worker employed on night shift shall in 
addition to the day work wage prescribed by this 
award for the work he/she performs be paid 30 per 
cent of that day's work wage. 

(3) This penalty rate shall be part of the weekly 
wage for the purpose of calculating the appropriate 
overtime rate payable. 

2. Clause 20.—Public Holidays: Delete this clause 
and insert in lieu thereof — 

20.—Public Holidays. 
(1) (a) The following days gazetted as public 

holidays or the days observed in lieu shall subject 
as hereinafter provided, be allowed as holidays 
without deduction of pay, namely — New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day. Labour Day, Foundation Day. 

Sovereign's Birthday, Christmas Day and Boxing 
Day, together with any other day which is gazetted 
as a public holiday in Western Australia. Provided 
by arrangement between the parties in lieu of any 
of the days named in this subclause. 

(b) Where any of the days mentioned in 
subclause (1) hereof falls on a Saturday or a 
Sunday the holiday shall be observed on the next 
succeeding Monday, and when Boxing Day falls 
on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay, and the day for which it is 
substituted and shall not be a holiday. 

(c) When any of the days observed as a holiday 
in this clause falls during a period of annual leave 
the holiday or holidays shall be observed on the 
next succeeding work day or days as the case may 
be after completion of that annual leave. 

(d) Where an employee's rostered day or night 
falls on a public holiday as prescribed in subclause 
(1) of this clause he/she shall be granted a day or 
night off in lieu, either immediately preceding or 
immediately subsequent to the day or night taken 
as a holiday at a time mutually acceptable to the 
employer and employee. 

(2) Where an employee works on any of the days 
referred to in (l)(a) of this clause he/she shall 
receive double pay for the time worked in addition 
to the holiday pay. 

3. Clause 21.—Annual Leave: Delete subclaue (1) of 
this clause and insert in lieu thereof — 

(1) Every employee shall receive five weeks' 
annual leave each year. 

4. Add after Clause 33.—Introduction of New 
Equipment the following new clause — 

34.—Redundancy. 
(1) Redundancy Payments. 

(a) For those employees deemed redundant, 
the following redundancy payments shall 
apply: 

Four weeks' pay per year of service for 
each completed year of the first 10 years 
of service. 
Three weeks' pay per year of service for 
each completed year of service 
thereafter. 

(b) Where an employee has completed six 
months' or more in any year, he/she shall 
be credited with a full year's service. 

(c) In the application of the redundancy 
payment to those employees, the "week's 
pay" referred to above shall be the 
prescribed base award rate for the classi- 
fication of the employee, plus night/ 
intermediate shift loadings, and personal 
margins but shall exclude any weekend 
penalties or loadings. 

(2) Both parties recognise that this agreement 
will be applicable when members of the Printing 
and Kindred Industries are made redundant for 
whatever circumstances. 

(3) The Company shall inform the Union of the 
number of employees to be made redundant and 
the intended date of termination. 

(4) The Company shall invite applications from 
employees who are no longer interested in 
remaining in the employment of the Company. 

(5) Applications shall be directed to the 
Industrial Relations Officer who will receive all 
applications in confidence. 
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(6) The method of compiling the final list of 
those employees redundant shall be one of service 
of employees. This will, subject to subclause (7), be 
on the basis of two off the top of the list for service 
and one off the bottom of the list of service of those 
applications received. 

(7) In the event of any shortfall (in applications 
received from employees) in securing the desired 
number of employees to leave the Company, the 
Company shall consult with the Union Secretary 
on the appropriate factors to be considered in 
ensuring the number is met by negotiation. 

(8) The final list shall be prepared by the 
Industrial Relations Officer in consultation with 
the Union. 

(9) Employees will be advised by written advice 
of the termination of their services. 

(10) Employees will terminate one week after 
receiving such notice prescribed in subclause (9). 

RAILWAY EMPLOYEES' AWARD No. 18 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Western Australian Government 
Railways Commission 

and 
Australian Railways Union of Workers 

West Australian Branch. 
No. 521 of 1988. 

Various Rail Transport 
COMMISSIONER S.A. KENNEDY. 

28th day of June 1989. 

Order. 
WHEREAS after extensive negotiations between the 
parties and a series of conferences before the 
Commission as constituted an order pursuant to 
section 32 of the Industrial Relations Act 1979, by 
consent, issued on the 9th day of September 1988; and 
whereas the terms of that order had the effect of broad 
banding various classifications in the Railway 
Employees' Award No. 18 of 1969 for a term of six 
months and subject to specified conditions including 
joint monitoring and joint inspections throughout that 
term; and whereas the parties reported on the 25th day 
of May 1989 on the results of the review and now agree 
that the terms of the Railway Employees' Award No. 18 
of 1969 should be amended to reflect the broadbanding: 
and whereas it is recorded that the respondent union 
seeks further discussions with the applicant on the 
terms of Clause 37(d)(ii) of the Railway Employees' 
Award No. 18 of 1969 and states that the matter of 
training and its delivery must be a high priority; and 
whereas it is agreed by the parties that the variations 
sought are not the result of a work value assessment for 
the classifications resulting; and whereas the parties 
have reached an agreement on Broadbanding for Semi 
Skilled Workers in the Operations Branch — Yard 
Operations and the terms of that agreement form part of 
the Commission's records of this matter (Exhibit 1); 
now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do 
hereby order— 

1. That the Railway Employees' Award No. 18 of 
1969 as amended be further varied in 
accordance with the terms of the following 
schedule with effect on and from the 28th day 
of May 1989. 

2. That the Order pursuant to section 32 of the 
Industrial Relations Act 1979 which issued in 
this matter on the 9th day of September 1988 
be cancelled with effect on the 28th day of May 
1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.]. Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete Clause 30. — 

Allowances and Arrangements for Mobile Train 
Despatchers, Guards and Other Specified Workers and 
insert in lieu— 

30. Allowances and Arrangements for Area Train 
Despatchers, Guards, and Motor Bus Drivers. 

2. Clause 15. — Payment for Sickness and Bereave- 
ment Leave; Delete subclause (7) and insert the follow- 
ing in lieu: 

(7)(a) Subject to paragraph (b) a worker shall be 
paid for sick leave at the worker's graded rate of 
pay. In addition payment shall include:— 

(i) Shift penalties Monday to Friday 
inclusive. 

(ii) Saturday penalty and 
(b) Provided that if the worker was engaged on 

duties carrying a higher rate and was entitled to 
payment at that higher rate for the whole of the day 
or shift immediately prior to the worker ceasing 
duty the worker shall be paid for sick leave at that 
higher rate for the period the worker would have 
continued to work in the higher position had the 
worker not ceased duty because of ill health. 

3. Clause 28. — Away from Home and Meal 
Allowances: Delete subclauses (1) and (5) and insert the 
following in lieu: 

(1) The following allowances shall be granted to 
Area Train Despatchers, Guards. Motor Bus 
Drivers, Ticket Examiners and Conductors who 
are booked off or temporarily lodging away from 
their home station— 

(a) For the first 30 hours or part thereof, the 
sum of $21.44 where attended and $23.16 
where unattended barracks are provided 
and $26.59 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 98 cents per hour and 
thereafter 83 cents per hour: Provided 
that the reduction from 98 cents to 83 
cents shall be made only in cases where 
the worker shall be stationed for over 
seven days in one place; Provided that a 
deduction of $6.98 per day or night with a 
maximum of $34.90 per week, shall be 
made where attended barracks are pro- 
vided and a deduction of $3.49 per day or 
night, with a maximum of $17.45 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to the worker's 
home station within 44 hours. 

(c) The allowance shall be calculated from 
the time of booking on to the time 
booking off at home station. 

(d) In addition to the allowances provided 
for in paragraphs (a) and (b) hereof, a 
worker booked off or temporarily lodging 
in a district carrying a district allowance 
shall be granted such allowance or, if 
already in receipt of a district allowance. 
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shall be granted the difference between 
such allowance and any higher 
allowance applicable to the district in 
which the worker is booked off or lodging; 
a day's allowance to be granted for the 
first 30 hours or any part thereof, and each 
subsequent 24 hours or part thereof; time 
to be calculated from time of departure 
from home station to time of departure 
from foreign station. The district allow- 
ance at the place booked off or tempor- 
arily lodging shall be applicable to a 
single worker. 

(e) Workers shall not be booked off away 
from their home station for two Sundays 
in succession where it can be avoided by 
any reasonable arrangement. 

(5) Where a worker, who is not entitled to 
payment under the foreging provisions of this 
clause, without being notified on the previous day, 
is required to continue working after the worker's 
usual finishing time or rostered finishing time the 
worker shall be provided with any meal required or 
be paid $5.00 in lieu thereof— 
(a) If the worker is a worker, other than one in the 

Traffic Section and is required so to work for 
more than 1% hours or until after 1800 hours; 
or 

(b) If the worker is a worker in the Traffic Section, 
other than one for whom an allowance is 
prescribed in subclause (2) of Clause 30. — 
Allowances and Arrangements for Area Train 
Despatchers, Guards and Motor Bus Drivers, 
and the worker's hours of duty have been 
extended by more than one hour beyond a 
recognised meal period. 

4. Clause 30. — Allowances and Arrangements for 
Mobile Train Despatchers, Guards and other specified 
workers: Delete this clause and insert the following in 
lieu: 

30. — Allowances and Arrangements for 
Area Train Despatchers, Guards and 

Motor Bus Drivers. 
(1) The following provisions shall apply to area 

train despatchers, guards, and motor bus drivers: 
(a) (i) Any worker except as provided in 

placitum (ii) hereof shall once 
having signed on, be paid not less 
than four hours' pay at the rate 
applicable to the day and no such 
worker booked off at a foreign station 
shall have the rostered time for 
return to the worker's home station 
put back more than once except 
under circumstances beyond the 
control of the employer, 

(ii) A Guard or Area Train Despatcher 
(working a country passenger train), 
shall be paid two hours' pay at the 
rate applicable to the day if having 
signed on the Guard or Area Train 
Despatcher is informed before leav- 
ing the starting point of the service, 
which shall include a point from 
which the Guard or Area Train 
Despatcher is to travel as a 
passenger, that the Guard or Area 
Train Despatcher is not required 
further but may be called upon for 
further duty without any further 
period of rest. 

(b) Any worker attending at a depot with a 
hamper for a trip for which the worker is 
booked, and which is cancelled, or, who 

shall have received less than two hours' 
notice of the cancellation of a trip 
requiring a hamper shall be allowed $5.00 
in respect of such hamper. 

(c) Any worker having to proceed on any 
"away-from-home" job with less than 
four hours' notice shall be paid an 
amount of $5.00 in addition to ordinary 
expenses. 

(d) Any worker notified between 1700 hours 
and 1000 hours of a "book-off job 
requiring the worker to come on duty 
between those hours shall receive an 
allowance of $5.00 in addition to ordinary 
expenses. This provision shall also apply 
to any worker notified of a "book-off job 
between 1700 hours on the day preceding 
and 1000 hours on the day following any 
public holiday on which grocery and 
butchers" shops are closed, if required to 
come on duty between those hours. The 
provision shall also apply to any worker 
required to come on duty on a "book-off 
job between 1200 hours Saturday and 
1000 hours Monday, unless the worker is 
notified or word left at the worker's place 
of residence before 1030 hours on the 
Saturday. 

(e) Any worker booked off shall come on 
duty at such time as may be directed 
before leaving the station by the 
responsible person in charge or by the 
roster posted at the station. Except in 
cases of emergency, or unless in special 
cases by agreement between the union 
and the employer, the minimum time a 
worker shall be off duty at home or 
temporary home station shall be 12 hours, 
and at foreign stations eight hours for the 
first time the worker is booked off after 
leaving the home or temporary home 
station and 10 hours for every subsequent 
time that the worker is booked off before 
returning to the home or temporary home 
station. In cases of emergency, unless for 
good reason to the contrary, the worker 
who has been off duty the longest shall be 
the first one to be called on. 
In this paragraph, the word "emergency" 
shall not be construed to cover a mere 
increase of traffic which could have been 
foreseen and might reasonably have been 
provided for without encroaching on the 
12 hour rule. 

(f) When a worker is brought on duty 
without the prescribed period of rest, the 
worker shall be paid continuous duty as 
from the time the worker is booked on on 
the previous shift till booking off on the 
shift for which the worker had less than 
the stipulated rest period, excepting 
where the time by which the rest period 
falls short of the prescribed time does not 
exceed 60 minutes in which case the 
worker shall be paid at the rate of double 
time for the time between the actual rest 
period and the minimum period of rest 
prescribed in this Award: Provided that 
in either case the worker shall be deemed 
to have been booked off duty in so far as 
the computation of away-from-home 
allowance is concerned. 
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(g) At home stations, should a worker not be 
able to ascertain when booking off from 
the responsible person in charge, or from 
the roster, when next required for further 
work, the worker shall be free to assume 
that the worker will not be required for 12 
hours, but at the expiration of that time, 
shall make personal inquiries at the depot 
as to when next required. If not then 
informed when next required, written 
notice shall be left at the workers place of 
residence at least two hours before the 
worker is required to go on duty: Provided 
that if the 12 hours expire after 1700 hours 
and before 0700 hours the worker shall 
not be required to make such enquiry 
until 0800 hours following. 

(h) Where practicable, all workers shall be 
worked on a weekly roster. Where there is 
no weekly roster a roster shall, where 
practicable, be posted daily not later than 
1400 hours except on Saturday, when it 
shall be posted not later than 1200 hours. 
The roster on Saturday shall show both 
Sunday's and Monday's working. 

(2) In respect of an Area Train Despatcher 
(working a country passenger train). Guard or a 
worker booked to assist 1 e Area Train Despatcher 
or Guard on a train, local shifts shall be rostered 
where practicable showing the time such a worker 
is to book on and off duty and if such shift is 
extended by not less than one hour for any reason 
caused directly or indirectly by any authorised 
variation in working of either the train being 
worked by such worker, or any other train unless 
such working is varied because of some accident, 
act of God, or any circumstance for which neither 
the employer nor any of the employer's servants is 
responsible such workers shall be paid $5.00 meal 
allowance. For the purpose ofthis subclause a local 
shift which is rostered without showing the 
finishing time shall be deemed to be of a duration 
of eight hours. 

(3)(a) Area Train Despatchers, Guards and 
Motor Bus Drivers or any worker acting in the 
classifications referred to who works and/or travels 
to a foreign station other than on temporary 
transfer and there is released from duty and who 
before 12 hours shall have elapsed from such 
release is not required to commence duty 
preparatory to departure from such foreign station 
for another station at which the worker is to be 
again released from duty shall be paid "heid-away- 
from-home allowance" for all time in excess of 12 
hours at single ordinary time. 

(b) The amounts accruing due under paragraph 
(a) hereof may be counted towards the guaranteed 
week's work, but shall not be included for the 
purpose of overtime calculation. 

(c) The aforesaid allowances shall be paid for at 
the rate appropriate to the work performed on the 
forward journey. Provided that a worker returning 
as a passenger to the worker's home station shall be 
paid the foregoing allowances at the worker's 
classified rate. 

(d) Any allowance under this subclause shall 
not be payable in respect of any time during which 
the worker is otherwise allowed payment (except 
for expenses): Provided that the worker shall -be 
paid whichever amount is to the worker's greater 
advantage. Nor shall such allowance be payable in 
any case where detention is the result of any act or 

omission of a worker or of other circumstances for 
which the employer cannot reasonably be held 
responsible. 

(4) Ticket issuers on trains shall be allowed such 
time to prepare for a shift and to sign off duty at the 
end of a shift as may be agreed between the parties 
or in default of agreement as may be determined by 
the Board of Reference. 

(5)(a) Area Train Despatchers or Guards 
working goods and mixed trains shall be allowed 
30 minutes before departure time to prepare for 
their trip, and where the distance between the place 
where they sign on and where they commence duty 
exceeds 400 metres, they shall be allowed an extra 
five minutes for each 400 metres in excess 
thereof. 

(b) Guards or Area Train Despatchers (working 
a country passenger train) shall be allowed 15 
minutes to prepare before starting on a trip. 

(c) Guards or Area Train Despatchers (working 
a country passenger train) shall be allowed 15 
minutes at the close of each shift. 

(d) In cases where Area Train Despatchers or 
Guards take over trains enroute 15 minutes 
allowance only will be made. 

(e) Save as herein provided nothing in this 
subclause shall operate to reduce the time at 
present allowed to any Guard so long as present 
conditions remain unaltered. 

(6) Each Guard or Area Train Despatcher 
(working a country passenger train) or worker 
booked to assist the Guard or Area Train 
Despatcher, on a train, who is booked off duty at a 
foreign station, where there is a caretaker of the 
barracks, shall be called for duty irrespective of the 
hour booked on. At stations where there is no 
caretaker they shall be called if it can be 
conveniently arranged. 

(7)(a) Any Guard or Area Train Despatcher 
(working a country passenger train) or worker 
acting as such, who in any shift works a train 
hauled by two operating diesel locomotives shall 
be paid an allowance as follows: 

Per 
Shift 

For a period of four hours or 
more $10.00 
For a period of less than four 
hours $ 5.00 

(b) Any Guard or Area Train Despatcher 
(working a country passenger train) or worker 
acting as such, who in any shift works a train 
hauled by more than two operating diesel 
locomotives shall be paid an allowance as 
follows: 

For a period of four hours or 
more $20.00 
For a period of less than four 
hours $10.00 

In determining the number of hours for the 
Guard/s or Area Train Despatcher/s of such train/s 
the time signing on or off duty, shunting enroute, 
light running to and from the depot and the train, 
are to be counted. 

(8) Guards stationed at Perth, who usually run 
country trains, shall receive a fair proportion of 
suburban work. 

(9)(a) Motor Bus Drivers shall be allowed 30 
minutes before departure time to prepare for their 
trip. 
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(b) Motor Bus Drivers shall be allowed 30 
minutes after arrival from a trip. When the Motor 
Bus Driver is accompanied by a conductor the time 
allowed shall be 15 minutes. 

Provided that a Motor Bus Driver booking off at 
East Perth depot shall be allowed 20 minutes after 
arrival at the depot but, if accompanied by a 
conductor or does not have to pay in cash at the 
depot the time allowed shall be 15 minutes. 

(10)(a) Motor Bus Conductors shall be allowed 
30 minutes before departure time to prepare for 
their trip. 

(b) Motor Bus Conductors shall be allowed 15 
minutes after arrival from a trip. 

(11) Motor Truck Drivers engaged on country 
runs shall be allowed 15 minutes before departure 
time of a trip and after arrival from a trip. 

(12) The time under subclauses (5), (9), (10) and 
(11) hereof may be increased where the work to be 
performed warrants such increase. 

(13)(a) An Area Train Despatcher shall be 
allowed 15 minutes when signing on duty for the 
purpose of preparing for the shift. Additionally, 
sufficient time will be allowed to check the petrol, 
oil, water, tyres, etc. before driving the vehicle that 
may be required to be used during the shift. 

(b) An Area Train Despatcher shall be allowed 
15 minutes when signing off duty. 

5. Clause 37. — Week's Work, Traffic Section: Delete 
this clause and insert the following in lieu: 

37. — Week's Work, Traffic Section. 
(1) Five shifts between Monday and Saturday 

inclusive shall constitute a week's work for the 
purpose of this clause. 

(2)(a) Where a worker is called upon to work on 
the worker's rostered day off shown on the roster 
the worker shall be paid at the rate of time and one- 
half for work performed on that day and double 
time if the rostered day off falls on a Saturday. 

(b) Where a worker's rostered day off shown on 
the roster is altered and an alternative day 
substituted as the rostered day off so that the 
worker is required to work on the day first shown as 
the rostered day off as part of the ordinary hours of 
work the worker shall be paid at the rate of time and 
one-half for such work unless given at least 24 
hours' notice of the alteration. 

(3) Workers shall not be rostered for duty within 
24 hours of booking off or before 0600 hours the 
day following their rostered day off, whichever is 
the earlier, and if called upon to commence a shift 
before such time has elapsed that shift shall be 
deemed to have been worked on their rostered day 
off. 

(4) Where such workers work a continuous shift 
— Sunday into Monday — such shift, unless it 
extends into four hours on Monday will not be 
counted as one of the five week day shifts. 

6. Clause 39. — Hours of Duty: Delete subclause (1) 
and insert the following in lieu: 

Traffic Section. 
(l)(a) Except as hereinafter provided, 40 hours 

exclusive of Sunday work shall constitute a week's 
work. 
(b) (i) Subject to placitum (ii) hereof the 

employer shall arrange, as far as 
practicable that shifts shall not exceed 
eight hours and except in cases of 
emergency when relief cannot be 
provided, a worker shall not be required 

to remain on duty at the worker's home or 
temporary home station for more than 10 
hours: Provided that Senior Conductors 
and Conductors on the Perth-Kalgoorlie 
run may be rostered for the through trip in 
either direction, but shallbe granted a rest 
period of not less than 61/2 hours, with 
sleeping berth provided. The period of 
rest shall be regarded as travelling time 
and be paid for in accordance with the 
provisions of Clause 27. — Payment for 
Travelling Time subclause (6) of this 
award. 

(ii) In the case of a Guard or Area Train 
Despatcher or a worker booked to assist 
the Guard or Area Train Despatcher on a 
train the employer shall arrange as far as 
practicable that shifts shall not exceed SVz 
hours and except in cases of emergency 
when relief cannot be provided, a worker 
shall not be required to remain on duty at 
the worker's home or temporary home 
station for more than 10 hours. 

(c) Except in the case of a Guard or Area Train 
Despatcher or a worker booked to assist the Guard 
or Area Train Despatcher on a train each day's 
work of eight hours shall be completed within 10 
hours from the starting time, provided that at 
country stations where the train arrangements 
render a lOhour spread impracticable, such spread 
may be extended to 12 hours, but if such spreads are 
exceeded all time in excess of the 10 or 12 hour 
spread, as the case may be, shall be paid for at 
overtime rates. 

(d)(i) Except in cases of emergency or unless 
due to regular rotation of shifts, no worker 
employed in the shunting and despatch 
of trains or in signalling shall be called 
upon to work more than nine hours 
continuously or shall be called on duty 
until such worker has had at least 12 
hours off. In this subclause the word 
"emergency" shall not be construed to 
cover a mere increase of traffic which 
could have been foreseen, and might 
reasonably have been provided for 
without encroaching on the 12 hour 
rule. 

(ii) In cases where workers employed in the 
shunting and despatch of trains or in 
signalling are required to take up duty 
with less than the prescribed rest period 
they shall be allowed time equivalent to 
that by which the period of rest has been 
shortened. 

(e)(i) Except in cases of emergency, or unless in 
special cases by agreement between the 
union and the employer, the minimum 
time a ticket examiner on trains shall be 
off duty at home station or temporary 
home station shall be 12 hours, and at 
foreign stations eight hours for the first 
time such worker is booked off after 
leaving the home station or temporary 
home station and 10 hours for every 
subsequent time that such worker is 
booked off before returning to the home 
station or temporary home station. 

(ii) In cases where a ticket examiner is 
required to take up duty with less than the 
prescribed period of rest,, such worker 
shall be allowed time equivalent to that by 
which the period of rest has been 
shortened. 
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(f) Except in cases of emergency or unless in 
special cases by agreement between the union and 
the employer and subject to Clause 30. — 
Allowances and Arrangements for Area Train 
Despatchers, Guards and Motor Bus Drivers, 
other workers excepting Conductors under this 
section shall not be called on duty unless they have 
had at least eight hours off after the completion of a 
shift. In cases where such workers are required to 
take up duty with less than the prescribed period of 
rest they shall be allowed time equivalent to that by 
which the period of rest has been shortened. 

(g)(i) No worker under this section shall be 
rostered for less than four hours in any 
one day provided that for Guard 
(Suburban) no shift on the suburban rail 
passenger service will be less than five 
hours. 

(ii) Any worker brought on duty for the 
worker's normal roster shall receive four 
hours' pay or in the case of a Guard 
(Suburban) five hours' pay at the rate 
applicable to the day. 

(iii) Any worker rostered for duty and being 
informed that the worker is not required 
shall, unless the worker has been notified 
as provided in paragraph (k) of this 
clause, be paid two hours' pay at ordinary 
rates, but the worker may be called for 
further duty without any further period of 
rest. 

(h) Except in cases of emergency, juniors shall 
not be employed (except when required to call 
other employees for duty) between the hours of 
0000 hours and 0600 hours but may be required, 
whilst not calling, to attend to telephone and to 
sweep, dust and clean. 

(i) A goods shed worker shall not be required to 
work for more than five consecutive hours without 
at meal. 

(j) In the case of Guard (suburban) where train 
services will not be delayed, an interval of not less 
than 15 minutes for crib after the completion of the 
third hour and before the expiration of the fifth 
hour on all shifts exceeding five hours shall be 
allowed without deduction of pay. 

(k) No worker rostered for duty shall be entitled 
to any pay or allowance when notice that the 
worker is not required has been left at the worker's 
place of residence at least two hours before the 
worker's rostered time. 

7. Clause 40. — Overtime, Saturday and Sunday 
Time: Delete existing subclause (1) and insert in lieu: 

Traffic Section 
(l)(a) Exclusive of Sunday time and that time paid 

for under Clause 37 subclause (2)(a) which shall not be 
taken into account for the purposes of this subclause, all 
time worked in excess of the hours fixed for a week's 
work shall be paid for at the rate of time and a half. 

8. Clause 44. — Wages: Delete subclause (1), (5) and 
(6) and insert the following in lieu thereof: 

(1) Traffic Section — covers workers (other than 
tradesmen and their assistants) in the Traffic, 
Accounts and Secretary's Branches: 

Rate Per Week 
Item 
No. 

Designation "A" 
First 

12 months 
Adult 

Service 

"B" "C" 
After After 

2 months 24 months 
Adult Adult 

Service Service 

1. Operations Attendant 333.10 338.00 343.40 
-> Operations Assistant Class 2 343.40 348.00 353.60 
3. Operations Assistant Class 1 358.70 363.20 368.60 
4. Senior Operations Assistant 377.00 381.60 387.20 
5. Area Train Despatcher 407.00 412.70 418.80 
6. Senior Train Despatcher 418.30 424.20 430.40 
7. Conductor: 

(a) Senior 344.90 349.50 355.10 
(b) Others 340.00 344.60 350.10 
(c) Senior (in-chargc 

standard guage) 353.20 357.90 363.40 
8. Guard Suburban: 

(i) Full Safeworking 
Qualifications 393.30 399.10 405.20 

(ii) Abridged Safeworking 
Qualifications 363.90 368.70 374.30 

9. Ticket Collector: 
(a) Midland Terminal 340.80 345.50 350.80 
(b) Other 333.10 338.00 343.40 

10. Ticket Examiner (suburban) 
(a) Class 2 344.90 349.50 355.10 
(b) Class 1 353.20 357.90 363.40 

11. Ticket Issuer on trains 342.00 346.70 352.10 

(5) General — Covers workers in designation 
who may be employed in any sections and who 
take the conditions applicable to the section in 
which they are employed: 

140. Crane Driver: 
(a) Electric overhead — 

cabin controlled 351.50 356.30 361.80 
(b) Steam or dicscl electric 348.10 353.00 358.40 
(c) Mobile crane. With 

lifting capacity 
(i) Up to and including 

five tonnes 357.30 362.10 367.60 
(ii) Over five but not 

exceeding 10 tonnes 361.80 366.50 371.80 
(iii) Over 10 but not 

exceeding 20 tonnes 367.60 372.10 377.60 
(iv) Over 20 but not 

exceeding 40 tonnes 373.30 377.80 383.30 
(v) Over 40 but not 

exceeding 80 tonnes 381.60 386.30 391.80 
(vi) In excess of 80 

tonnes 386.80 391.60 397.10 
All appointed mobile crane drivers to be classified under (c)(i) 
and. when driving mobile cranes of a higher carrying capacity 
than those applicable to that classification, to be treated as 
working in a higher capacity and paid accordingly. 

141. Driver: 
(a) Rail motor 

(i) Rail only 344.90 349.50 355.10 
(ii) Licensed for road 377.00 381.60 387.20 

(b) Rail mounted shunting 
tractor 344.90 349.50 355.10 

(c) Forklift with lifting 
capacity of 
(i) Up to 4.500 kg 357.40 362.20 367.70 
(ii) Over 4.500 kg 362.40 367.10 372.60 

(d) Forklift with attachment 
(i) When attachments 

have a capacity over 
five tonne but not 
more than 10 tonne 359.20 363.90 369.30 

(ii) When attachments 
have a capacity over 
10 tonne 368.00 372.80 378.10 

(e) Container Handling 
Machine 406.40 412.30 418.40 

(0 Mechanical Plant (as defined in subclause (16) 
Clause 42 of this award] 
(i) Group 1 347.30 352.20 357.70 
(ii) Group 2 352.80 357.60 363.20 
(iii) Group 3 360.00 364.80 370.40 
(iv) Group 4 365.70 370.50 376.10 
(v) Group 5 369.60 374.40 380.00 
(vi) Group 6 384.80 390.70 396.80 
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Item Designation 
No. 

Rate Per Week 
"A" "B" "C" 
First After After 

12 months 12 months 24 months 
Adult Adult Adult 

Sendee Service Service 

Item Designation 
No. 

Driver — road vehicle: 
(a) Road motor including 

kombic van, car, station 
wagon and panel van 

(b) Motor bus — vehicle not 
articulated provided a 
motor bus driver 
collecting fares in a 
vehicle with seating 
accommodation for 
more than 10 passengers 
shall be paid SI.46 per 
day extra: provided 
further this allowance 
shall not be taken into 
consideration in 
assessing overtime or 
other penalty rates 
prescribed in this award 

(c) Motor truck (not 
articulated) 
(i) Not exceeding 1 270 

kg capacity 
(it) Exceeding 1 270 kg 

but not exceeding 
three tonne capacity 

(iii) Exceeding three 
tonne but under six 
tonne capacity 

(iv) Six tonne and over 
but under seven 

(v) Seven tonne and 
over but under eight 

(vi) Eight tonne and 
over but under nine 

(vii) Nine tonne and over 
but under 10 

(viii)l() tonne and over 
but under 11 

(ix) 11 tonne and over 
but under 12 

(x) 12 tonne and over 
but under 13 

(xi) 13 tonne and over 
but under 14 

(xii) 14 tonne and over 
but under 15 

(xiii)I5 tonne and over 
but under 16 

(d) Motor truck (articulated) 
(i) Not exceeding nine 

tonne capacity 
(ii) Nine tonne and over 

but under 10 
(iii) 10 tonne and over 

but under 11 
(iv) 11 tonne and over 

but under 12 
(v) 12 tonne and over 

but under 13 
(vi) 13 tonne and over 

but under 14 
(vii) 14 tonne and over 

but under 15 
(viii) 15 tonne and over 

but under 16 
(ix) 16 tonne and over 

but under 21 
(x) 21 tonne and over 

but under 25 
(xi) 25 tonne and over 

but under 30 
(xii) Provided a motor 

truck driver collect- 
ing money shall be 
paid an additional 
50 cents per day 
extra. All appointed 
motor truck drivers 
to be classified as 
per (c)(ii) and when 
driving motor trucks 
of a higher carrying 
capacity than those 
applicable to that 
classification, to be 
treated as working 
in a higher capacity 
and paid accord- 
ingly. 

(xiii)Provided the driver 
of a motor vehicle 
(not being a tractor) 
drawing a trailer 
shall be paid 78 
cents per day extra. 

381.60 387.20 

398.20 403.70 

Rate Per Week 
A" "B" X" 

First After After 
12 months 12 months 24 months 

Adult Adult Adult 
Service Service Service 

(xiv)Capacity means the 
manufacturer's gross 
vehicle weight less 
the tare weight of 
the vehicle 
expressed in tonnes. 

Motor truck drivers assistant 
Motor bus conductor: 
(a) First 12 months 
(b) Thereafter 
Road Services Depot: 
(a) Steam cleaner 
(b) Truck and bus service 

attendant 
(c) Light vehicle pool 

attendant 
Labourer 
Lavatory attendant 
Attendant — Railway 
Institute 
Attendant — Centra! Registry 
Storcperson 
(a) Storeperson-in-Charge 

(i) Class A 
(ii) Class B 
(iii) Class C 

(b) Storcperson 
Office cleaner — (including 
allowance in lieu of long 
service leave) 
(a) Leading hands 

(i) Perth. 11.70 
(ii) Midland. 8.20 

Gatekeeper 
Midland Workshops 

367.70 373.10 
362.20 367.70 
356.30 361.80 
350.50 356.00 

9.04750 9.192240 

355.40 360.80 

(6) Junior Workers and Junior Operations 
Assistants shall be paid at the following 
percentages of the total rate prescribed in Column 
C for Item 21. 

% $ 
Up to 16 years 38 130.50 
At 16 years 49 168.30 
17 years 57 195.70 
18 years 68 233.50 
19 years 77 264.40 
20 years 88 302.20 

Provided that juniors aged 18 years and over 
who are employed in adult positions shall be 
paid at the award rate for the position 
occupied. 
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RAILWAY OFFICERS' AWARD 
No. 1 of 1985 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers Union 

and 
Western Australian Government 

Railways Commission. 
No. RCB3 of 1989. 

RAILWAY CLASSIFICATION BOARD. 

17th day of August 1989. 

Order. 
HAVING heard Mr A. Borger on behalf of the 
Applicant and Mr R. Easthope on behalf of the 
respondent, the Commission, constituted by the 
Railway Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and by consent, hereby orders— 

1. That the Railway Officers'Award No. 1 of 1985 
as amended be further amended in 
accordance with the following schedule. 

2. That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of March 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Chairperson, 

Railway Classification Board. 

Schedule. 
Clause 18. — Away From Home and Meal 

Allowances: Delete subclauses (l)(a) and (b), (2)(c) and 
(3) and insert in lieu thereof: 

(1 )(a) Allowances to meet travelling expenses of 
officers where an overnight stay at a hotel or motel 
is involved will be paid: 

(ii) total reimbursement underthis subclause 
for any one pay period shall not exceed 
the amount of $17.25. 

A B C 
All Married Single 

Officers Officers Officers 
for after after 

42 days 42 days 42 days 
per day per day per day 

S S S 
Western Australia- 

Suburban Area 94.55 47.30 31.50 
South of 26 degrees 

latitude 76.90 38.45 25.65 
Interstate — Capital City 

Sydney 132.60 66.30 44.20 
Melbourne 124.30 62.15 41.40 
Other Capitals 116.90 58.45 38.95 

Interstate — Other than 
Capital City 76.90 38.45 25.65 

(b) Where accommodation other than at a hotel 
or motel is obtained: 

$ 
South of 26 degrees latitude 38.25 
Interstate 53.60 

(2)(c) (i) Breakfast 7.95 
(ii) Lunch 7.95 
(iii) Evening Meal 17.00 

(3) An officer travelling on duty within a radius 
of 50 km from his normal place of employment 
which requires his absence from his home station 
over the usual meal period shall be paid the 
amount of $3.45 for each meal necessarily 
purchased, provided that: 

(i) stich travelling is not a normal feature in 
the performance of his duties 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
All Night Long Pty Limited and Others 

and 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch. 
Union of Workers. 
No. 1559 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application 
pursuant to Regulation 93 of the Act for an Order to set 
aside proceedings and the Order which varied the 
Restaurant, Tearoom and Catering Workers' Award 
with effect from the 26th day of February 1988. The 
variation added, amongst other things, to Clause 6.— 
Definitions, discotheques and cabarets. Briefly stated, 
Mr Jackson (of Counsel) submitted that the provisions 
of Regulations 10 and 11 were not followed in the 
original proceedings, his clients were thus not aware of 
the proceedings and in turn were denied the right to 
appear and be heard in relation to the matter. This, it 
was contended, amounts to a denial of natural justice 
which the Commission should now remedy by setting 
aside the original proceeding and Order. This would 
permit a fresh application to be made and his clients 
would be able to put forward their views to the 
Commission. 

Mr Fry, for the respondent, contended that the 
original application was properly served in accordance 
with the directions of service issued by the Commission, 
some of the then respondents were members of the 
Confederation of Western Australian Industry (Inc) 
and that organisation held a meeting of employers and 
finally consented to the original application. Further, 
the employees have now been award regulated for 
approximately 16 months and they would be without 
award coverage if this application were to succeed. 

It is well settled that the Commission is a quasi 
judicial tribunal [The Transways Case (No. 1) 1914 18 
CLR 54 at 71). The duty of a quasi judicial tribunal is to 
act in accordance with the Principles of natural justice 
as described by Lord Loreburn L.C. in Board of 
Education v. Rice (1911) AC 179. He said of the Board of 
Education: 

... they must act in good faith and fairly listen to 
both sides for that is a duty which lies upon 
everyone who decides anything. But I do not think 
they are bound to treat such a question as though it 
were a trial. They have no power to administer an 
oath and need not examine witnesses. They can 
obtain information in any way they think best, 
always giving a fair opportunity to those who are 
parties to the controversy for correcting or 
contradicting any relevant statement prejudicial to 
their view (p. 182). 

This statement has been accepted as "the classic 
statement of minimum requirements" for a quasi 
judicial body in affording a proper hearing. (Benjafield 
and Whitmore Principles of Australian Administrative 
Law Third Ed. p. 156.) 
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In Mobil Oil Australia Pty Limited v. Commissioner 
of Taxation of the Commonwealth (1963) 96 CLR at 275 
Kitto J. stated: 

As Tucker L.J. said in Russell v. Duke of Norfolk 
(1949) 1 All ER 109 at p. 118 in a passage approved 
by the Privy Council in University of Ceylon v. 
Fernando, (1960) 1 All ER631 at p. 637 there are no 
words which are of universal application to every 
kind of industry and every kind of tribunal: the 
requirements of natural justice must depend on the 
circumstances of the case, the nature of the inquiry, 
the rules under which the trib "•al is acting, the 
subject matter which is being , it with and so 
forth. What the law requires in the discharge of a 
quasi judicial function is judicial fairness. That is 
not a label for any fixed body of rules. What is fair 
in a given situation depends upon the 
circumstances. 

The Basic Wage and Standard Hours Inquiry 1961,97 
CAR 376 at 381 endorsed the proposition that: 

The Commission is an ind< ndent tribunal 
which, whether sitting in Full E h or by a single 
member, makes it decisions on the submissions 
properly put to it in relevant proceedings. 

In the High Court in the Queen v. Commonwealth 
Conciliation and Arbitration Commission ex pane 
Melbourne and Metropolitan Tramways Board (1965) 
113 CLR 228 Barwick C.J. said: 

The Commissioner was not disentitled to act 
upon the assertions of the Union advocate, merely 
because they were not made on oath, or because he 
might not have been competent as a witness 
according to the ordinary rules of evidence to make 
them. No doubt if the correctness of his assertions 
were challenged, it would at the least be imprudent 
on the part of the Commissioner not to have further 
examined the matter, so as to satisfy himself of the 
actual facts, if need be, by evidence formally given. 
But there was nothing in the instant case which, it 
seems to me, the Commissioner might not properly 
regard in the circumstances as sufficiently 
"evidenced" by the statements of the Union 
advocate (p. 243). 

Menzies J. said: 
The first contention was that the award was not 

an arbitral award because the Commissioner who 
made it relied upon the representations of those 
appearing before him rather than upon evidentiary 
material to support those representations. This is, I 
think, obviously wrong. An Arbitrator would, no 
doubt, usually refuse to act merely upon the 
representations of parties made before him if there 
were a genuine dispute about the relevant facts, but 
it is a far cry from such a rule of fairness and 
prudence to an insistence that there cannot be 
arbitration within the meaning of section 51 (xxxv) 
of the Constitution unless the Arbitrator hears and 
decides upon sufficient evidentiary material 
submitted to him by the parties (p. 252). 

Finally in Stollery v. The Grey Hound Racing 
Control Board (1972) 128 CLR 509 at 517-519 Barwick 
C.J. with whom McTiernan J. agreed said: 

In my opinion, it is of the utmost importance that 
tribunals such as the Greyhound Racing Control 
Board should conduct their proceedings with 
scrupulous adherence to the requirements of 
natural justice. What is required to satisfy these 
principles no doubt depends very largely on the 
nature of the matter in hand and the circumstances 
in which the hearing takes place. Mr Wood, who 
argued the case for the appellant, gave the Court 
the benefit of a useful review of a number of 
decided cases. Some of these cases relate to bias in 'a 
person participating in the decision of a tribunal 

and others, such as Dickason v. Edwards (1) in this 
Court, were instances of a disqualified member of a 
tribunal officiating but not participating in the 
tribunal's deliberation or decision. I append a list 
of the cases cited in argument but I find no need to 
discuss them in these reasons. It suffices, in my 
opinion, for the disposal of this application to refer 
to and cite from R. v. Sussex Justices; Ex pane 
McCarthy (2). 

I fully agree, with respect, with the above 
statements of principle whichhave been reinforced 
by their adoption and application in subsequent 
cases. The citations 1 have made from the 
judgments in R. v. Sussex Justices; Ex pane 
McCarthy (2) sufficiently bear out the views I have 
expressed of the circumstances of this case as to 
leave no need for further discussion of the decided 
cases. The basic tenet that justice should not only 
be done but be seen to be done does not, of course, 
warrant fanciful and extragavant assertions and 
demands. What justice requires will ever depend 
on circumstances, and the degree to which it 
should be manifest that it is being done will 
likewise be related to the particular situation under 
examination by a supervising tribunal. 

As presently advised, the Commission apprehends 
the above to be the rules of natural justice applicable to 
it. 

Applying those rules to the instant application results 
in the conclusion that for the reasons given by the 
applicants (above stated) they were denied natural 
justice in the original proceedings and therefore the 
Commission should now act to remedy that 
occurrence. 

The position of the employees who are presently 
covered by the award in their employment in cabarets 
and discotheques should remain unaltered until the 
matter is finally determined, by arbitration, if 
necessary. To that end the Commission will further hear 
the parties with a view to the proposed order 
encompassing on an interim basis that result. 

Appearances: Mr L.A. Jackson with him Mr M. 
Perica appeared for the applicants. 

Mr E.L. Fry appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Al Night Long Pty Limited and Others 

and 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers. 
No. 1559 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21st day of July 1989. 

Order. 
HAVING heard Mr LA. Jackson (of Counsel) on 
behalf of the Applicants and Mr E.L. Fry on behalf of 
the respnodent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

(1) That the proceedings with respect to 
Application No. 1118 of 1987 are hereby set aside 
and that the words "discotheques" and "cabarets" 
be deleted from the Order No. 1118 of 1987 issued 
on the 18th day of March 1988; 



(2) That the words "discotheques" and 
"cabarets" be deleted from the Order issued in 
respect to Application No. 606 of 1989 on the 7th 
day of July 1989; and 
(3) That the wage rates and conditions of employ- 
ment of employees employed by or in cabarets and 
discotheques which were in operation at the 3rd 
day of July 1989 shall remain unchanged and shall 
apply for six months from the date of this Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

RETAIL PHARMACISTS' AWARD No. 23 of 1965. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Salaried Pharmacists'Association, Western Australian 
Union of Workers 

and 
Perth United Friendly Societies and Others. 

No. 1381 and 1738 of 1988. 
COMMISSIONER O.K. SALMON. 

2nd day of August 1989. 

Order. 
HAVING heard Mr C. Panizza on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Retail Pharmacists' Award 1966, No. 23 
of 1965 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of September 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement; Delete this clause and 

insert in lieu;— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — Septembe 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Wages. 
8. Payment of Wages. 
9. Part-Time and Casual Workers. 
10. Hours and Overtime. 
11. Meal Break. 
12. Lunch Hour Supervision. 
13. Holidays. 
14. Annual Leave. 
15. Sick Leave. 
16. Distant Jobs and Travelling Time. 
17. Uniform Allowance. 
18. Long Service Leave. 
19. Time and Wages Record. 

20. Contract of Service. 
21. Breakdowns. 
22. Meal Money. 
23. Union Membership. 
24. Compassionate Leave. 
25. Superannuation. 

Schedule of Respondents. 

2. Clause 6. — Definitions: Delete this clause and 
insert in lieu:— 

6.—Definitions. 
(1) "Association" shall mean the Salaried 

Pharmacists' Association of Western Australia 
(Union of Workers). 

(2) "Pharmacist Manager" shall mean a worker 
who is notifiable to the Pharmaceutical Council of 
WA pursuant to section 31 of the Pharmacy Act 
1963 and who is placed in charge of a retailing 
pharmacy or dispensary. 

(3) "Pharmacist in Charge" shall mean a worker 
who takes the place of a Proprietor or Manager 
Pharmacist for a period of four hours or more in 
any one day. 

(4) "Pharmacist" shall mean a worker who is 
registered as such under the Pharmacy Act 1964, 
and employed as such in a retail pharmacy and/or 
dispensary. 

(5) "Trainee" shall mean a worker engaged in 
practical training which must be completed prior 
to his registration as a Pharmacist with the 
Pharmaceutical Council. 

(6) "Reliever" shall mean a worker engaged to 
relieve other Pharmacists for a period of not less 
than one week but not exceeding two months. 

(7) "Part-Time Worker" shall mean a worker 
who regularly works a minimum of four consecu- 
tive hours (meal break excepted) and less than the 
ordinary hours for full-time workers in an 
establishment. 

(8) "Casual Worker" shall mean a worker other 
than part-time worker who, except where there is 
agreement to the contrary between the employer 
and the Association, works for a minimum of four 
consecutive hours (meal breaks excepted) and for a 
period of four weeks or less per year. 

3. Clause 8. — Payment of Wages: Delete this clause 
and insert in lieu:— 

8.—Payment of Wages. 
(1) Wages may be paid weekly, fortnightly or 

monthly by cash, cheque or by transfer to a bank, 
building society or credit union account in the 
name of the employee, provided that any 
additional charges incurred as part of the initial 
transfer of salary for each pay period shall be at the 
expense of the employer. 

(2) Where an employer elects to extend the pay 
period to fortnightly or monthly, such employer 
shall offer to phase in the changeover to the longer 
period over a period of three months. Any such 
phasing in of the pay period shall be by mutual 
agreement, provided that where the parties are 
unable to agree, the matter may be referred to the 
Commission. 

4. Clause 9. — Part-Time Workers: Delete this clause 
and insert in lieu:— 

9.—Part-Time and Casual Workers. 
(1) A part-time worker as defined in Clause 6 

shall receive payment for wages, annual leave, 
holidays and sick leave on a pro rata basis in the 
same proportion as the number of hours regularly 
worked each week bears to the ordinary hours for a 
full-time worker in each establishment. 
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(2) When a worker has been engaged as a part- 
time worker, the employer shall notify the 
Association in writing of the name of the worker 
and the number of hours that the worker is 
required to work each week. 

(3) Where a part-time or casual employee is 
employed for a lesser period than four hours such 
employee shall be paid a minimum of four hours 
pay at the rate which would have applied had the 
employee worked those hours. 

5. Clause 10. — Hours and Overtime: Delete this 
clause and insert in lieu:— 

10.—Hours and Overtime. 
(1)(a) The ordinary hours of work shall, subject 

to the provisions of this Award, not exceed an 
average of 38 hours per week, to be worked over not 
more than 40 hours in any one week nor more than 
eight hours (exclusive of meal breaks) in any one 
day, between the hours of 8.30 a.m. and 11.00 p.m. 
Monday to Saturday, inclusive. 

(b)(i) For all ordinary hours worked between 
6.00 p.m. and 11.00 p.m. Monday to 
Friday inclusive an additional 15 per 
cent shall be paid. 

(ii) For all ordinary hours worked on 
Saturday up to 1.00 p.m. an additional 25 
per cent shall be paid, and for all 
ordinary hours worked after 1.00 p.m. an 
additional 50 per cent be paid. 

(2)(a) All time worked outside the ordinary 
working hours or in excess of eight hours per day 
shall be deemed overtime and paid for at the rate of 
time and a half for the First two hours and double 
time thereafter. 

(b) All time worked on Sunday shall be paid at 
the rate of double time. 

(3) An employer may require a worker to work 
reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. No organisation party to this 
award or worker or workers covered by this award 
shall, in any way whether directly or indirectly be a 
party to or concerned in any ban, limitation or 
restriction upon the working of overtime in 
accordance with the requirements of this 
subclause. 

(4) Where ordinary hours in excess of 38 are 
worked in any one week such additional time may 
be accrued to be taken as rostered time off. Such 
rostered time off may be taken 

(a) As a half day off per fortnight 
(b) As a 19 day month 
(c) In blocks of full day s off, either rostered to 

be taken during the year in which they are 
accrued or to be taken in conjunction 
with periods of annual leave. 

(5) An employee shall receive at least one week's 
notice of any rostered time off or of any change of 
rostered time off. 

(a) Where an employer fails to provide 
sufficient notice of rostered time off, an 
employee shall be paid for the ordinary 
time he or she is so rostered off at ordinary 
time rate. 

(b) Where an employee having been given 
insufficient notice of being required to 
work on a rostered day off is required to 
work on a rostered day off such employee 
shall be paid for such time at overtime 
rates. 

(6) Notwithstanding the provision of sub- 
clauses (4) and (5) of this clause an employer and 
employee may by mutual agreement substitute a 
rostered day or half day off for another day or half 
day as the case may be in which case the rostered 
day or half day off shall become an ordinary 
working day. 

(7) Subject to the employer's approval, where 
one employee agrees with another employee to 
swap their rostered time off overtime rates shall not 
apply if such swap involves insufficient notice or 
the working of hours in excess of those laid down 
elsewhere in this clause. 

(8) All accrued time off which remains untaken 
at the date of termination of an employee shall be 
paid at the rate of pay which applies at the date of 
termination. 

(9) Any dispute arising out of the 
implementation of this clause shall be referred to 
the Commission for determination. 

6. Clause 24. — Compassionate Leave: Following 
this clause insert the following new clause:— 

25.—Superannuation. 
(1) Payment: 

(a) Subject to subclause (5) of this clause, in 
addition to the ordinary rate of wage paid 
to an employee and in addition to any 
contributions being made by an 
employer as at 1 September 1989, on 
behalf of an employee to any 
superannuation fund, an employer shall 
contribute an amount calculated on the 
basis of three per cent of the ordinary time 
earnings of each eligible employee to the 
account of such employee in an approved 
Occupational Superannuation Fund in 
accordance with the rules of such fund 
and the provisions of this clause. 

(b) Except as otherwise agreed between the 
employer and the Union, this clause shall 
not apply to casual employees. 

(2) Definitions: For the purposes of this 
clause:— 

(a) "Approved" means approved by the 
Occupational Superannuation Commis- 
sion. 

(b) "Approved Occupational Superannua- 
tion Fund shall mean the REST fund or 
Concept One Superannuation Plan, or 
such other approved Occupational 
Superannuation Fund, provided that 
where the employer chooses a fund other 
than the one of those named above the 
employer shall notify the Association in 
writing prior to the commencement of 
payments into such fund. 

(c) Fund shall mean "an Approved Occupa- 
tional Superannuation fund". 

(d) "Ordinary time earnings" means the 
ordinary periodic wages and/or other 
remuneration paid by the employer to the 
employee each week including but not 
limited to any supplementary payments, 
over-award payments and allowances 
regularly paid for working ordinary hours 
and/or for the class of work regularly 
undertaken by the employee and in 
respect of casual employees shall include 
any casual loading prescribed by the 
Award, but not including any bonuses, 
commission, payments for overtime or 
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any other extraordinary payments, 
remuneration or allowances including 
meal allowances. 

(3) Members' Additional Voluntary Contribu- 
tions: Where the rules of the fund allow an 
employee to make additional contributions such 
employee may elect to make additional 
contributions to such fund and the employer shall, 
where such election is made upon the direction of 
the employee deduct such contributions from the 
employee's wages and pay them to the said fund in 
accordance with the direction of the employee and 
the rules of the said fund. 

(4) Alternative Calculation of Payments: Not- 
withstanding the provisions of the clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
Association and the employer. 

(5) Savings: Notwithstanding the provisions of 
this clause, any Award, Orderor Agreement (either 
registered or unregistered and written) which has 
been applying to any Respondent to the Award and 
the Union or made between any Respondent to the 
Award and the Union as at the date of operation of 
this clause such Award. Order or Agreement shall 
continue and be renewed in accordance with its 
terms until such time as it is formally set aside 
either by the parties or by the WA Industrial 
Relations Commission. 

(6) No contributions shall be made for 
(a) Periods of unpaid leave or unauthorised 

absences, or 
(b) Annual leave or any other payments on 

termination. 

(7) Employee Entry into Fund: 
(a) The employer must provide an employee 

with an application to join a fund within 
14 days of the operative date of this clause 
or within 14 days of an employee's 
commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make 
contributions to a fund: 

(i) Where an employee has 
completed a letter of denial: or 

(ii) Where an employee has not 
completed and returned the 
application referred to in 
paragraph (a) within 28 days of an 
employee's commencing 
employment, whichever is the 
later. 

provided that an employer shall make 
contributions to a fund from the date on 
which the employee subsequently com- 
pletes an application form. 

(c) If the employer fails to provide the 
employee with the application form 
referred to in paragraph (a) within the 
time prescribed in that paragraph the 
employer shall be obliged to make 
contributions as if the application had 
been provided within the prescribed time, 
provided that the employee returns the 
application within 14 days of being 
provided with the application by the 
employer. 

(d) The letter of denial shall be in the 
following form: 
To (employer) 
I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 
(1) that should I sign such form you will 

make contributions on my behalf; 
and 

(2) that I am not required to make con- 
tributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation without 
my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on 
my behalf. 

Signature 

Name 

Address 

Classification 

Date 
(e) A copy of the letter of denial shall be 

forwarded to the Union. 
(8) Operative Date: The clause shall come into 

effect from the first pay period commencing on or 
after the third day of September 1989. 

PARAPLEGIC-QUADRIPLEGIC ASSOCIATION 
(SALARIED OFFICERS) AWARD 

No. A17 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

and 
Paraplegic Quadriplegic Association 

of Western Australia (Inc). 
No. 1382 of 1989. 

COMMISSIONER G.L. FIELDING. 
24th day of August 1989. 

Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submission, taken from the transcript as edited by the 

Commissioner) 

THE COMMISSIONER: This is an application to 
amend the Salaried Officers (Paraplegic Quadriplegic 
Association) Award of 1988 to increase the salaries 
payable thereunder by four per cent in accordance with 
and pursuant to the Second Tier Wage Adjustments 
Principle of the State Wage Principles. 

The application was lodged as long ago as October 
1988. Since then the matter has had a somewhat 
tortuous path. The parties have been before the 
Commission in conference, on a number of occasions 
in an endeavour to reach agreement. It is fair to say, and 
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I do not think anybody who was present at any of those 
conferences would suggest otherwise, that the 
conferences were anything other than less than 
satisfactory. 

Happily since the last of those conferences the parties 
have finally reached agreement on some trade-offs in 
order that the claim might be seen as complying with 
the Principles. The trade-offs agreed upon are as 
follows. There is to be a removal of the second tea break 
which is currently provided in the award. The 
entitlement to meal money is also to be changed so that 
it will now apparently only be payable if there is less 
than 24 hours' notice given for any requirement to 
overtime. 

As has become standard for many applications of 
this kind the entitlement to payment of a loading on pro 
rata annual leave is to cease. There is no longer to be an 
entitlement to long service leave whilst employees are 
absent on workers' compensation. Entitlement to 
payment for higher duries is to be adjusted so that 
employees are paid only for the actual time worked and 
then only if it is for a period of 10 consecutive working 
days or more. 

The parties have been unable to provide the 
Commission with any detailed costing on the offsets 
nor indeed on the actual cost of the four per cent 
increase, other than what was mentioned in the 
conferences. That is unsatisfactory. 

The agreement cannot be said, by any measure, to be 
the best agreement that has been reached of this nature. 
But in all the circumstances and since the respondent is 
content with it, and given the time that has expired since 
the matter was first raised between the parties, 1 do not 
propose to stand in the way of its consumation, 
although 1 say again, that I would not hold it up as being 
by any measure an ideal example of what the Second 
Tier Wage Adjustments Principle was intended to 
achieve. No doubt the parties will make up for the 
inadequacies in this agreement when they come to 
implement the new Principles as they relate to 
restructuring. 1 am content to leave the matter on that 
basis. 

The parties are ad idem that the changes are to take 
effect as from the first pay period on or after this date 
and indeed there is no scope with the Principles for any 
measure of retrospectivity. 

I therefore indicate to each of the agents that 1 would 
make an Order in terms of the last amended schedule 
lodged with the Commission, on 1 August. That being 
so I would not have thought there was a need for a 
speaking to the minutes. 

It remains only to bring this matter to an end by 
ordering that the award be amended in terms of the 
amended schedule. By consent, those amendments are 
to operate with effect from the first pay period 
commencing on or after this day. 

Appearances: Mr S. Barton appeared for the 
applicant. 

Ms B. Fitzgerald appeared for the respondent. 

SALARIED OFFICERS 
(PARAPLEGIC-QUADRIPLEGIC ASSOCIATION) 

AWARD 
No. A17 of 1986 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Paraplegic Quadriplegic Association 
of Western Australia (Inc). 

No. 1382 of 1989. 
COMMISSIONER G.L. FIELDING. 

22nd day of August 1989. 

Order. 

HAVING heard MrS. Barton on behalf of the applicant 
and Mrs B. Fitzgerald on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, being satisfied 
that its terms are not contrary to to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial 
Relations Act 1979, and by consent, hereby orders— 

That the Salaried Officers (Paraplegic Quadriplegic 
Association) Award No. A17 of 1986 be varied in 
accordance with the following schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner, 

Schedule. 
1. Clause 10. — Hours: Delete subclause (5) of this 

clause and insert the following in lieu thereof— 
(5) An employee shall be entitled to one paid 

break of 10 minutes' duration each day. 
2. Clause 12. — Meal Money: Delete this clause and 

insert the following in lieu thereof— 

12. — Meal Money. 
(1) An employee required to work overtime for 

more than two hours shall be supplied with a meal 
or meals by the association or paid $2.50 for a meal 
or meals. 

(2) This clause shall not apply where the 
employee has been advised of the necessity to work 
overtime on the previous day or earlier. 

3. Clause 13. — Holidays and Annual Leave: 
(A) Delete subclause (7)(b) and insert the 

following in lieu thereof— 
(b) An employee shall not be entitled to a pro 

rata quantum of the loading if the 
employee becomes entitled to pro rata 
annual leave in accordance with 
subclause (5) hereof. 

(8) Following subclause (8) insert a new 
subclause (9) as follows— 
(9) Any time in respect of which an employee 

is absent from work, except time for 
which that employee is entitled to claim 
paid sick leave or the first calendar month 
of any absence on Workers" 
Compensation, or any absence on annual 
leave, long service leave or 



compassionate leave, shall not count for 
the purpose of determining annual leave 
entitlements. 

4. Clause 17. — Long Service Leave: Delete this 
clause and insert the following in lieu thereof— 

17. — Long Service Leave. 
(1) The Long Service Leave provisions 

published in volume 66 of the Western Australian 
Industrial Gazette at pages 319 to 321 inclusive are 
hereby incorporated in and deemed to be part of 
this award. 

(2) Provided that Long Service Leave shall not 
accrue during absences for Workers" 
Compensation in excess of one month. 

5. Clause 22. — Higher Duties: Delete subclause (1) 
and insert the following in lieu thereof— 

(l)(a) An employee who is directed by the 
Association or a duly authorised senior officer, to 
act in an office which is classified higher than the 
employee's own and who performs the full duties 
and accepts the full responsibility of the higher 
office for more than 10 consecutive working days, 
shall, subject to the provision of the award, be paid 
an allowance equal to the difference between the 
employee's own salary and the salary the employee 
would receive if the employee were permanently 
appointed to the office in which the employee is so 
directed to act. 

(b) Such an allowance shall be payable only for 
hours in which an employee is performing higher 
duties as outlined in paragraph (a) thereof. 

6. Clause 23. — Salaries: Delete this clause and insert 
the following in lieu thereof— 

23. Salaries. 
■ The following shall be the rates of salary payable to 
workers covered by this award: 

(1) Clerical Division— 
(a) Senior Clerks, Senior Clerical Officers 

and Administrative Officers: 
Annual 

Rate 
Classification $ 
Grade 1 First year 22 713 

Thereafter 23 459 
Grade 2 First year 24 190 

Thereafter 24 923 
Grade 3 First year 25 721 

Thereafter 26 532 
Grade 4 First year 27 377 

Thereafter 28 241 
Grade 5 First year 29 101 

Thereafter 29 966 
Grade 6 First year 30 873 

Thereafter 31 797 
Grade 7 First year 32 708 

Second year 33 636 
Thereafter 34 546 

Grade 8 First year 35 471 
Thereafter 36 382 

Grade 9 First year 37 359 
Thereafter 38 332 

Clerks 
Under 17 years 9 404 
17 years 10 981 
18 years 12 819 
19 years 14 836 
20 years 16 660 

Annual 
Rate 

Classification $ 
Adult Rates First year 18 302 

Second year 18 939 
Third year 19 574 
Fourth year 20 206 
Fifth year 20 841 
Sixth year 21 476 
Seventh year 22 207 

(c) Keyboard Operators 
Under 17 years 9 162 
17 years 10 490 
18 years 12 237 
19 years 14018 
20 years 15 850 

Adult Rates First year 17 499 
Second year 18 042 
23 years or 

third year 18 768 
24 years or 

fourth year 19 401 
(d) Secretary 

First year 20 730 
Thereafter 21 193 

(e) Clerical Assistants 
15 years 8 010 
16 years 8,886 
17 years 9 822 
18 years 11 459 
19 years 13 276 
20 years 14 909 

Adult Rates First year 16 370 
Second year 16 903 
Third year 17 448 
Fourth year 17 977 

(2) General Division. 
(a) General 

Grade 1 First year 22 470 
Thereafter 23 218 

Grade 2 First year 23 962 
Thereafter 24 728 
First year 25 525 
Thereafter 26 321 
First year 27 168 
Thereafter 28 024 
First year 28 872 
Thereafter 29 734 

(b) Technical Assistants 
Grade 1 
16 years 8 764 
17 years 10 682 
18 years 12 496 
19 years 14 523 
20 years 16 399 

Adult Rate First year 17 977 
Second year 18 616 
Third year 19 276 
Fourth year 19 896 
Grade 2 
First year 19 896 
Second year 20 296 
Third year 20 680 
Grade 3 
First year 20 680 
Second year 21 122 
Third year 21 756 

(3) Professional Division 
(a) Medical Social Workers, Physio- 
therapists, Occupational Therapists and 
Psychologists. 

Grade 3 

Grade 4 

Grade 5 
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Classification Annual 
Rate 

First year 24 190 
Second year 25 721 
Third year 27 377 
Fourth year 29 101 
Fifth year 30 873 
Sixth year 31797 
Seventh year 33 636 

(4)(a) Employees in classifications not 
otherwise specifically referred to herein shall be 
paid a salary prescribed in item 1 of the General 
Division. 

(b) In the event of a dispute between the parties, 
concerning the classification of an employee, the 
dispute shall be referred to a Board of Reference, as 
constituted under section 48 of the Industrial 
Relations Act 1979. 

(5) Annual Increments: Annual increments 
shall not be automatic and shall be subject to the 
employee's efficient performance over the 
proceeding 12 months. Any dispute in relation to 
the payment of an annual increment shall be 
referred to the Western Australian Industrial 
Relations Commission. 

No. R7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Guildford Grammar School and Others 
No. 1049 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the School Employees (Independent Day 
and Boarding Schools) Award 1980, Award No. R7 
of 1979 as amended, be further amended in 
accordance with the following schedule and that 
such amendment shall have effect from the 
beginning of the first pay period commencing on 
or after 1 November 1988. 

A B C D 
S S s S 

309.30 315.50 325.70 331.70 
301,90 307.90 314.00 324.00 
305.50 311.60 317.70 327.70 
290.90 296.70 302.50 312.50 

Schedule. 
Clause 32. — Wages: Delete this clause and insert the 

following in lieu: 

32. Wages. 
(1) The minimum rates of wage payable to 

employees covered by this award shall be: 
Column Column Column Column 

First Cook or Cook 
working alone 309.30 315.50 325.70 331.70 
Other Cook(s) 301,90 307.90 314.00 324.00 
Groundsman and/or 
Gardener 305.50 311.60 317.70 327.70 
Domestic Employee 290.90 296.70 302.50 312.50 

The classification Domestic Employee 
includes the following designations: 

Kitchenman, Pantryman, Houseman, 
Yardman, Dining Room Attendant, 
Kitchenmaid, Pantrymaid, Housemaid, 
Laundress and Seamstress. 

(2) Junior Employees: Junior employees shall 
receive the following percentages of the adult rate 
for the class of work on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions: 
(a) Junior employees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one 
adult employee employed in the same 
occupation, provided that this ratio may 
be altered by written agreement between 
the union and the employee concerned. 

(b) Senior employees and leading hands 
appointed as such by the employer to be 
in charge of three or more other 
employees shall be paid the following 
amounts per week in addition to the rates 
prescribed herein: 

Column Column Column 
A B C 
$ $ $ 

14.60 14.90 15.20 
(4) For all work done on any day after a break 

referred to in subclause (3) of Clause 7. — Hours of 
this award, the employee shall be paid an 
allowance of 90 cents per hour for each such hour 
worked. 

The rates of wage prescribed in Column A shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period to 
commence on or after i November 1988. 

The rates of wage prescribed in Column C shall 
operate from the beginning of the first pay period to 
commence on or after 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate on and from 30 March 1989. 

[L.S.] 
(Sgd.) J.A. NEGUS. 

Commissioner. 
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SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) 

STATE AWARD 1977 No. 132 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Wesfarmers Limited and Others 
and 

The Shop, Distributive and Allied 
Employees' Association of Western Australia. 

No. 1554(1) of 1989. 
COMMISSIONER O.K. SALMON. 

18th day of August 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr M. Bishop on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers under sections 40 and 27(1 )(s) of the 
Industrial Relations Act 1979 hereby orders— 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977, No. R32 
of 1976 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 18th day of August 
1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 45. — Superannuation: Delete subclause (5) 

of this clause and insert in lieu thereof the following: 
(5) Eligibility 

(a) Full-time and part-time Employees: The 
employer shall be required to make 
contributions in accordance with this 
clause in respect of each full-time and 
part-time employee who has been 
employed by the employer continuously 
for a period of 13 weeks. Once the 
employee has completed the 13 week 
qualifying period he/she shall be eligible 
to have contributions to the Fund paid on 
his/her behalf from the date of his/her 
engagement with the employer but no 
earlier than the date of operation of his 
clause in subclause (2) herein. 

(b) Adult Casual Employees: 
(i) The employer shall be required to 

make contributions in accordance 
with this clause only in respect of 
each adult casual employee who has 
been employed: 
(aa) continuously for no less than 13 

weeks; and 
(bb)for no less than a total of 104 

hours. 
(ii) Once an employee has become 

eligible in accordance with the 
requirements of paragraphs (aa) and 
(bb) of placitum (i), contributions 
shall be made on his/her behalf for 
each week in which the employee 
worked no less than eight hours. 

Provided that no contribution 
shall be required for any period prior 

2751 

to the dates of operation of this 
clause prescribed in subclause (2) of 
this clause. 

(iii) From the point of eligibility, and in 
addition to the provisions of 
placitum (ii) the employer shall 
make a contribution for each week in 
which the employee works no less 
than eight hours. 

Provided that where the employee 
works less than eight hours in any 
week, no contribution shall be made 
for that week. 

SOFI FURNISHINGS AWARD 
No. A23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The United Furniture Trades Industrial 

Union of Workers, WA 
and 

Dubrov Pty Ltd trading as "Innovation" 
and Others 

No. 302 of 1989. 
COMMISSIONER A.R. BEECH. 

28th day of July 1989. 

Order. 
HAVING heard Mr TP. Daly on behalf of the applicant 
and Ms G.P. Marton on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Soft Furnishings Award No. A23 of 
1982, be varied in accordance with the following 
Schedule and that such variation shall have effect 
on and from the 1st day of August 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number 

and title 42. — Outworkers insert the following: 43. 
— Superannuation. 

2. Clause 43. — Superannuation: After Clause 
42. — Outworkers, insert the following new 
clause: 

43. — Superannuation. 
(1) Definitions: 

(a) For the purpose of this clause the 
preferred occupational superannuation 
scheme is Westscheme. 

(b) For the purpose of this clause an 
Approved Occupational Superannuation 
Scheme shall mean any scheme which 
complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

(c) "Ordinary time earnings" means the base 
classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any overaward payments. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

A714?l/5 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

together with any other all purpose 
allowance or penalty payment for work in 
ordinary time and shall include in respect 
to casual employees the appropriate 
casual loadings prescribed by this award, 
but shall exclude any payment for 
overtime worked, vehicle allowances, 
fares or travelling time allowances 
(including payments made for travelling 
related to distant work), commission or 
bonus. 

(3) Contributions. 
(a) Subject to the provisions of subclause (3) 

— Exemptions hereof an employer shall 
contribute three per cent of ordinary time 
earnings per eligible employee into one of 
the following Superannuation Schemes: 
(i) Westscheme; or 
(ii) an approved Occupational 

Superannuation Scheme. 
(b) Employer contributions shall be paid on 

a monthly basis for each complete week 
of service. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payment 
on termination. 

(d) Contributions in accordance with 
paragraph (a) hereof shall be calculated 
by the employer on behalf of each 
employee from the date one month after 
the employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 
(i) the employer shall provide the 

employee with an application to join 
the Scheme and documentation 
explaining the Scheme within one 
week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to 
join the Scheme within two weeks of 
receipt, the employer shall send to 
the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in paragraph (vi) 
hereof and an application to join the 
Scheme. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Scheme nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Scheme Administrator 
in writing of the employee's failure to 
return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) should the employee 
not have returned the completed 
form the employer shall be under no 

obligation to make superannuation 
payments on behalf of that 
employee. 
Provided that if at any time an 
employee returns a signed applicat- 
ion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contributions 
on behalf of that employee from the 
date of return of the signed 
application form. 

(vi) Letter of Denial: The letter of denial 
shall be in the following form: 
To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and 
understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for 
superannuation without my 
consent. 

However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:     

Name:   

Address:     

Classification:    

(e) Apart-time employee shall not be entitled 
to receive the employer contribution 
mentioned in, paragraph (a) hereof 
unless he/she works a minimum of 12 
hours per week. 

(3) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) is contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order of an 
industrial tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Scheme, 
in accordance with an Order or award of 
an industrial tribunal, for a majority of 
employees and makes payment for the 
employees covered by this award in 
accordance with that order or award; or 

(c) subject to written notification to the 
union, is contributing to an Approved 
Occupational Superannuation Scheme 
for employees covered by this award 
where such payments are not made 
pursuant to an Order of an industrial 
tribunal; or 

(d) is not contributing to a Superannuation 
Scheme for employees covered by this 
award, and gives written notice of a 
proposed alternative Approved 
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Occupational Superannuation Scheme 
to the union where the contributions and 
benefits of the proposed alternative 
Superannuation Scheme are no less than 
those provided by this clause. 

STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 

CONDITIONS AWARD A1 of 1989 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers. Moulders and 
Foundry Workers Industrial Union of Workers. 

Western Australian Branch and Others 
and 

State Energy Commission of Western Australia. 
No. 471 of 1989 

SENIOR COMMISSIONER G.G. HALLIWELL 
2nd day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the State Energy Commission ofWestern Australia 
Wages and Conditions Award 1988 by the addition to 
Clause 32. — Wages of a new classification of 
linesperson-in-charge. The parties have reached 
agreement on the definition of linesperson-in-charge 
and the duties and responsibilities to be performed by 
employees appointed to that classification. 

They disagree however, on the appropriate wage rates 
for the new classification. The background to the matter 
is that the Board of Commissioners of the State Energy 
Commission of Western Australia (SECWA) 
announced a functional and organisational review of 
SECWA's salaried operations. The result of this action 
is best described by Mr Fry: 

This had led, over time, to a re-organisation of 
work performed at all levels throughout the 
commission to flatten the hierarchy of SECWA and in 
the electricity supply division, in this particular 
case, a reorganisation ofwork to be performed by those 
who used to be called line foremen and are now called 
distribution foremen. Senior management within 
the electricity supply division have examined the 
duties that are required to be performed by their 
distribution foremen now and consequently they now 
require the proposed linemen in charge to perform. 

What it has actually meant within SECWA is 
that the functional organisational review has seen 
a rationalisation of reporting lines, and that is quite 
significant now. 

You can see that the regional manager now has 
reporting to him a district officer and under that 
there is the distribution foreman. Now under that 
again would be the lineperson is (sic) charge. That 
is opposed to what, under the — prior to the 
functional organisational review we used to have 
the regional manager, the senior supervisor, the 
district supervisor, a district foreman, a line 
foreman and then a leading hand. So there are two 
direct supervisory lines that have been deleted from the 
hierarchy. 

When it is taken into consideration along with the 
aims of structural efficiency and how it would operate 

we are under no illusion that there is quite clearly 
an increase warranted for the duties to be 
performed by the lineperson in charge. 

The proposal is such that it provides SECWA with 
the day-to-day flexibility that is required of these most 
important facets of work and in turn it releases the 
distribution foreman to perform duties that are 
now required of them. 

(Transcript pages 38 and 39) 
(Emphasis added) 

The parties contended and the Commission, in light 
of those submissions, evidence and inspections, 
concurs that it is a genuine work value claim which falls 
squarely within the Work Value Principle of this 
Commission's State Wage Principles (68 WAIG 2412) 
and it is dealt with in accordance with that Principle by 
the Commission as presently constituted. 

I do not propose to traverse in detail the submissions, 
evidence and inspections conducted, so far as duties 
and responsibilities of the new classification are 
concerned, suffice it to say that most of that material is 
not seriously contested. 

What is strongly contested is the monetary reward for 
the new classification of linesperson in charge, with the 
applicant claiming $485.40, $498.10 to $516.40 after 
three years. The offer made by SECWA (Exhibit 10) is 
$445.40, $458.10 to $476.40. 

Ms Blaskett (for the applicant) submitted inter alia: 
This case concerns a claim by the Electrical 

Trades Union for a responsibility allowance of 
$20.00 for maintenance workers leading hands 
employed by the Building Management Authority 
who has been given additional supervisory duties 
following the restructuring of the Public Works 
Department into the BMA. and in his decision 
Gregor C. stated at page 1108: 

It appears there was, as part of that 
restructuring, additional supervisory 
responsibility . . . indicate that a special 
allowance should be granted. 

I would like to point out, sir, that that allowance 
currently stands at: $22.75. We would say that the 
duties that our leading hand linemen are being 
asked to perform are akin to those pointed out in 
the transcript of that case and when we get down to 
monetary amounts, I just point the commission to 
Exhibit 10.1 have listed for your convenience there 
the rates that are currently paid to line foreman, the 
current linemen first grade rates — and there are 
three rates there, you understand, there are 
experience payments in the SEC award. Under 
number 3, the SECWA offer, which is $10.00; 
number four, the monetary amounts for the ASEM 
claim; and over the page the current BMA 
responsibility allowance which we would be seeking 
nothing less than the current BMA responsibility 
allowance, sir, and you could see at number 5 we 
have added those into the classification rates. 

We believe that on all the evidence we have 
produced here today there is no reason why we should 
not be granted the same amount as was granted to the 
BMA electrical fitters. We believe that the evidence 
has been fairly well conclusive: that the duties of a 
line foreman have changed, that line foreman are 
decreasing in numbers and that there has been a 
devolution of their responsibilities to the leading 
hands, and other than saying that when we deal 
with the principles I am sure this case will fit within 
the principles and that, we believe, those duties are 
certainly worth more than the $10.00 or $15.00 offered 
by SECWA when you consider that Mr Peake, for 
example, in his evidence has said that the leading 
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hands have picked up up to 60 per cent of the duties 
of a foreman — or over 50 per cent, I believe, he 
said. Thank you. 

(Transcript pages 34-36) 
(Emphasis added) 

The decision of Gregor C. referred to above, is 
reported at 66 WA1G 1108 which the Commission, as 
presently constituted, has carefully perused. 

In explaining the basis of SECWA's offer, Mr Fry 
submitted inter alia: 

. . . Mr Senior Commissioner, the next exhibit 
that I wish to hand up is SECWA's comparison of 
rates of the lineperson in charge and the 
distribution foreman. 

... Wh at we do have there is the rate of pay which 
are the award rates of pay: the base rate and the 
special payment, the service allowances which are 
the new service allowances — 1 haven't split them 
up but Miss Blaskett did — and then the leading 
hand amount that is currently paid to our 
employees. That gives us the amount of $466.40 
there. Then there is the SECWA offer of $10.00 
along with the $15.00 structural efficiency 
increases that has been awarded from 1 July of 
1989, gives us a total of $491.40. 

The question of the appropriate rate has been 
discussed between the parties. It is SECWA's view 
that there must be a significant difference between 
the rates received by the lineperson in charge and 
the distribution foreman, and this also applies now 
with the flattening of SECWA's hierarchy to the 
distribution foreman to their district officer — to 
the district officer that they report to — in the 
region. 

Our offer is — what we have done is made our 
offer on the — taking into consideration the rate 
that is being paid to the resident lineman — that's 
currently $14.20. Taking also into consideration 
other classifications as we must do in a work value 
situation, we have to look at the situation of 
electrical tradesman special class, instrument 
maker and repairer Grade A, also. For a 
comparison, sir, for your information I wish to 
hand in an extract from the Engineering Trades 
Award which will give you an idea of the rates we 
are talking about there. The rate that is highlighted 
is that of the electrical tradesman special class. 

. .. We must take these into consideration. As 1 
mentioned before, the integrity of the award is at 
stake and bear in mind the number of classific- 
ations that we have within the SECWA conditions 
award now — it is very important that we maintain 
a relativity that can be seen as to where we got the 
rate from. 

(Transcript pages 42-43) 

The Commission concurs that the above are 
appropriate areas of examination in the fixation of the 
wage rate for the instant classification. In the result 
having regard to the material in Exhibit F-2 — Duties of 
Linepersons in Charge, Exhibit B-l particularly parts 5, 
6 and 9 thereof, the submissions and material (outlined 
above) and the inspections undertaken, the 
Commission determines an allowance for linesperson 
in charge of $24.00 per week. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

Mr N. Fry on behalf of the respondent. 

STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 
CONDITIONS AWARD No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch; 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
and 

State Energy Commission of Western Australia. 
No. 471 of 1989 

SENIOR COMMISSIONER G.G. HALL1WELL 
22nd day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr N. Fry on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award No. A1 of 
1989 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 2nd day of August 
1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 29. — Special Rates and Provisions: Insert a 

new subclause (20): 
(20) Lineperson in Charge Allowance: A 

Lineperson — First Grade classified by SECWA as 
a Lineperson in Charge shall be paid, in addition 
to his/her ordinary wage rate and appropriate 
leading hand amount, a "Lineperson in Charge" 
allowance of $24.00 per week on an all purpose 
basis when performing the duties of a Lineperson 
in Charge. 

Appearances: Ms D.A. Blaskett and with her Mr G. 
McKenna on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch, the 
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STATE RESEARCH STATIONS, 
AGRICULTURAL SCHOOLS AND COLLEGE 

WORKERS AWARD No. 23 of 1971. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 
and 

Hon Minister for Education. 
No. 827 of 1989. 

COMMISSIONER G.L. FIELDING. 
9th day of August 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: This is a relatively simple 
application. It seeks to amend "Clause 22. — Overtime", 
which in reality is Clause 21. — Overtime, of the State 
Research Stations, Agricultural Schools and College 
Workers Award, 1971 merely to clarify a difference of 
opinion as to the interpretation of the clause. 

Currently the relevant subclause provides that "(a) 11 
time worked in excess of the ordinary hours shallybe 
paid for at the rate of time and one-half for the first four 
hours and double time thereafter". 

The parties propose that the new clause 21(1) read 
that "(a)l 1 time worked in excess of eight hours on any 
day Monday to Friday shall be paid for at the rate of 
time and one-half for the first two hours and double 
time thereafter". 

It can be seen that what the parties are seeking to do is 
to clearly prescribe that for overtime purposes each day 
shall stand alone. That accords with standard 
Government overtime provisions and indeed, I suggest 
for most, if not all of the awards covering the private 
sector made by this Commission. 

In the circumstances I see no reason why the parties 
should not be allowed to amend the award to give effect 
to their agreement, given that it seeks to overcome what 
is clearly a patent ambiguity in the award. 

The indications are that the additional costs to the 
Department will, if anything, be minimal. I accept that 
the matter has been a source of concern to the parties at 
least since 1982 and I think it would be quite irrational if 
the Commission was not to allow them to overcome that 
difficulty in the way which they now seek. 

I should add that the parties also propose to amend 
subclause (2) of Clause 21 but that is really 
consequential on the previous amendment to have each 
day stand on its own for overtime purposes. 

I shall simply order that the award be amended in the 
terms sought save that the reference to Clause 22 should 
be a reference to Clause 21. By consent the amendment 
is to take effect on and from this day. 

Appearances: Mr N. Cinquina on behalf of the 
applicant. 

Miss S. McGurk on behalf of the respondent. 
Editor's Note: Order published (69 WAIG 2493). 

TEACHERS' AIDES (INDEPENDENT 
SCHOOLS) AWARD 

No. All of 1987 as varied. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

The Catholic Education Commission of 
Western Australia and Others. 

No. 225 of 1989. 
COMMISSIONER G.J. MARTIN. 

29th day of June 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant, Mr P.A. Gair on behalf of the Catholic 
Education Commission of Western Australia and Mr 
M.A. O'Connor on behalf of other respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 730 of 1988 of the 9th day of 
September 1988 have been complied with, hereby 
orders— 

That the Teachers' Aides (Independent Schools) 
Award 1988 No. A27 of 1987 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
29th day of June 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the 

numerals and words 20. — Liberty to Apply the 
numerals and words 21. — Superannuation. 

2. Clause 20. — Liberty to Apply: Insert after this 
clause a new clause 21. — Superannuation in the 
following terms: 

21. — Superannuation. 
(1) Employer Contributions. 

(a) (i) The employer shall contribute three 
per cent of ordinary time earnings 
per eligible employee into either the 
Catholic Schools' Superannuation 
Fund (WA), the Newman Colleges' 
Staff Superannuation Plan, or 
Concept One Superannuation Plan 
which comply with the guidelines 
established by the Occupational 
Superannuation Commission, or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on termination. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(iv) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
paragraph (iv) of this subclause 
should the employee not have 
returned the completed form the 
employer shall be under no 
obligation to make superannua- 
tion payments on behalf of that 
employee. 
Provided that if at any time an 
employee returns a signed applica- 
tion form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time employees shall not be entitled 
to receive the employer contribution 
mentioned in subclause (1) — Employer 
Contributions of this clause, unless they 
work a minimum of 12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions: "Approved Fund" shall mean a 
fund which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 

ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an" 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an Order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) being 
given, the union has not challenged 
the suitability of the proposed 
Fund by notifying the Western 
Australian Industrial Relations 
Commission of a dispute. 

(5) Letter of Denial: The letter of denial shall be in 
the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:    

Name:     

Address:      

Classification:    
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catholic Education Commission of WA 
and Others 

No. 1056 of 1987. 
TEACHERS' AIDES (INDEPENDENT SCHOOLS) 

AWARD 1988. No. A27 of 1987. 

COMMISSIONER J.A. NEGUS. 
8th day of August 1989. 

Order. 
HAVING heard Mr M.R. Kirkpatrick on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Teachers' Aides (Independent Schools) 
Award 1988, No. A27 of 1987, be varied in 
accordance with the following schedule and that 
such variation shall have effect from the first pay 
period on or after 1 November 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14. — Wages: Delete this clause and insert the 

following in lieu: 

14. Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be: 

(1) Teachers'Aides: 
Column Column Column Column 

A B C D 
S S s S 

First year of 
empioyment 7.80 7.96 8.11 8.40 

Second year of 
employment 7.98 8.14 8.30 8.59 

Third year of 
employment 8.16 8.32 8.49 8.78 

Fourth year of 
employment and 
thereafter 8.39 8.56 8.73 9.02 

(2) Teacher's Aide (Special School): 
First year of 

employment 8.39 8.56 8.73 9.02 
Second year of 

employment 8.66 8.83 9.01 9.30 
Third year of 

employment 9.01 9.39 9.37 9.66 
Fourth year of 

employment and 
thereafter 9.30 9.49 9.67 9.96 

Provided that an employee employed as 
a Teacher's Aide (Special School) who, on 
commencement, has had no prior relevant 
experience or qualification, shall be paid 
the rate for the first year Teacher's Aide for 
the first year of employment. On 
completion of 12 months' employment, 
such employee shall be paid the rate for a 
Teacher's Aide (Special School) first year 
and thereafter progress through the annual 
increments. 

(3) Teachers' Aide (Aboriginal School): 
Grade 1 
First year of 

employment 7.80 7.96 8.11 8.40 
Second year of 

employment 7.98 8.14 - 8.30 8.59 
Third year of 

employment and 
thereafter 8.16 8.32 8.49 8.78 

Grade 2 
First year of 

employment 8.39 8.56 8.73 9.02 
Second year of 

employment and 
thereafter 8.66 8.83 9.01 9.30 

Grade 3 
First year of 

employment 9.01 9.19 9.37 9.66 
Second year of 

employment and 
thereafter 9.30 9.49 9.67 9.% 
Appointment to and progression 

between the different grades shall be at the 
discretion of the employer provided that 
progression within each grade shall be 
automatic. 

(4) A Teachers' Aide left in charge of pupils 
for a full session shall be paid at his/her 
ordinary rate plus 10 per cent for the period for 
which he/she is left in charge, provided that, if 
the period for which he/she is left in charge 
exceeds three days, he/she shall be paid at his/ 
her ordinary rate plus 20 per cent for the whole 
period for which he/she is in charge. 

(5)(a) Child Care Workers 
Column Column Column Column 

A B C D 
S S $ S 

First year of 
employment 9.33 9.52 9.70 10.00 

Second year of 
employment 10.42 10.63 10.84 11.15 

Third year of 
employment 11.01 11.23 11.45 11.76 

Fourth year of 
employment 11.61 11.84 12.07 12.38 

Fifth year of 
employment 12.21 12.45 12.70 13.00 

(b) An employee left in charge of pupils for 
a full session or more shall be paid no less than 
the rate applicable to a Child Care Worker in 
his/her fifth year of employment for the whole 
period he/she is in charge. 

(6) An employee who has had previous 
experience relevant to employment covered 
by this award may have that experience taken 
into account in determining the "year of 
employment" at which an employee is 
appointed and paid. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate from the beginning of the first 
pay period to commence on or after 1 January 
1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 
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THEATRICAL EMPLOYEES 
(PERTH THEATRE TRUST) AWARD 

No. A9 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Theatrical and Amusement 
Employees Association (Union of Employees) 

and 
Perth Theatre Trust 

and 
The Civil Service Association of 

Western Australia Incorporated, objector. 
No. 418 of 1989. 

COMMISSIONER S.A. KENNEDY 
31st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the Theatrical Employees (Perth Theatre Trust) 
Award No. A9 of 1983 by inserting a new classification. 
Senior Booking Office Supervisor, in subclause (8) of 
Clause 5. — Rates of Pay. The respondent to the award 
consents to the claim. 

The Civil Service Association of Western Australia 
objected to the variation of the said award in the terms 
sought. 

The parties informed the Commission that the 
proposed classification resulted from recognition of 
significant changes to the duties and responsibilities of 
employees responsible for the ticketing functions of the 
Perth Theatre Trust. This was consequent on an 
extension of the Perth Theatre Trusts' areas of 
responsibility so far as venues are concerned, and 
particularly so with regard to ticketing functions and 
with the introduction of a computerised ticketing 
system, the BOCS system, in September 1985. The 
parties seek a rate of pay for the proposed classification 
which equates with the rate applying to that applying to 
what is described as other heads of departments 
covered by the award. Four persons are already carrying 
out the work involved. The respondent told the 
Commission that this application reflected a 
recognition by the employer of the level of the skills and 
responsibilities involved and the need to address this in 
terms of recompense which it currently was unable to 
do under existing awards and terms. The parties 
submitted that this claim was within the Wage Fixing 
Principles. 

Evidence of the duties involved and the changes in 
the ticketing areas over time was given by Mr John 
Bishop, the assistant general manager, administration 
of the Perth Theatre Trust; Ms Linda Johnson whose 
position is cited as booking office manager; and Ms 
Marilyn Blakemore whose position is cited as BOCS 
staff officer. I note that these three witnesses were all 
called by the objector and gave other evidence which 
went to the grounds of the objection. The objection is 
dealt with subsequently. 

Rule 2. Constitution of the Rules of the Western 
Australian Theatrical and Amusement Employees 
Association (Union of Employees) is as follows: 

The Union shall be composed of an unlimited 
number of employees selling tickets by any means 
in connection with, including selling tickets by any 
means in connection therewith, or in or about any 
kind of amusement, whether indoor or outdoor, 
including: 

(a) cultural complexes, theatres, cinemas, 
drive-in cinemas, halls, racecourses, 
sports exhibitions, agricultural shows. 

planetaria, annual parks, puppet shows 
and film exchanges, but excluding any 
person employed in or about the 
foregoing in any capacity in or in 
connection with the provision, sale, 
service or preparation of food or drink; 

(b) ... 
(c) ... 
(d) ... 
(e) ... 

throughout the State of Western Australia together 
with such persons, whether so employed or not, as 
have been elected Officers and Industrial Staff of 
the Union and have been admitted as members 
thereof. 

Notwithstanding any other provision of this rule 
any employee whose major and substantial 
employment is included within the constitution of 
the Federated Clerks' Union of Australia, 
Industrial Union ofWorkers, WA Branch shall not 
be eligible for membership. Provided that persons 
whose major and substantial duty is to sell 
entrance tickets for entertainments or amusements 
from an office located at the venue of that activity 
shall be eligible for membership. 

Any employee who is eligible for membership of 
the Electrical Trades Union of Workers of 
Australia (Western Australian Branch) or the 
Electrical Trades Union of Workers of Australia 
(Western Australian Goldfields sub-branch) shall 
not be eligible for membership unless he is directly 
connected with theatrical presentation in which 
case he shall be eligible for membership of this 
union. 

It is clear that the rules of the applicant allow of its 
enrolling as members persons who carry out the work 
the subject of this application. 

The Theatrical Employees (Perth Theatre Trust) 
Award No. A 9 of 1983, a consent Award, came into 
effect on 19 May 1983 (64 WAIG 676). The only 
respondent is the Perth Theatre Trust. 

I turn now to the terms of that award. Clause 3. —Area 
and Scope limits the coverage of the award to employees 
engaged in the classifications specified in Clause 5. — 
Rates of Pay. That clause includes in subclause (8) the 
following classifications- 

fa) Head Booking Clerk (i.e: one who supervises 
the staff) (36 hours). 

(b) Booking Clerk (including party bookings) (36 
hours). 

(c) Ticket Seller (36 hours). 
Other than the specification of hours these 

classifications are unchanged in designation since the 
award came into effect in 1983. These, with other 
classifications in subclause (8), are clearly 
distinguished from other classifications in the award by 
all being largely involved with the processes of 
interchange of tickets and ticketing between the 
employer and members of the public. It is notable that 
one of those classifications is clearly identified as 
supervisory. While Mr Bishop told the Commission 
that in practice this was more of a "hands on" 
supervision, that is not of itself a prohibition to any 
appropriate supervisor classification being utilised or 
being inserted into the award. 

Finally I note that there is an established record of the 
applicant union having industrial coverage of work 
involving ticketing for theatre and entertainment 
centres. This is readily seen in awards of this tribunal 
and others in Australia so far as this industry is 
concerned. 
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The grounds on which The Civil Service Association 
of Western Australia Inc (hereinafter CSA) objects to 
the application are as follows: 

(1) The objector has constitutional and industrial 
coverage of the position which the applicant 
seeks to cover. 

(2) The objector is the only valid and appropriate 
organisation to cover the position in 
question. 

(3) The applicant has no constitutional ability to 
provide industrial coverage of the position. 

(4) To grant this application would cause 
duplication of industrial coverage, industrial 
unrest, confusion and be contrary to the 
objects of the Industrial Relations Act 1979. 

The Commission's attention was directed to Rule 6. 
Membership of that organisation, and particularly 
subclause (a)(7) of that rule. It states: 

(a) Membership shall be confined to any person 
who is: 

(7) employed by any instrumentality or 
authority whether corporate or 
unincorporate acting under the control of 
or for or on behalf of or in the interest of 
the State of Western Australia: and 

Subclause (6) of that rule is a limiting provision. It is 
in the following terms: 

Provided that the following persons shall not be 
eligible for membership. Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered under 
the Industrial Relations Act 1979 and in force on 1 
March 1985, and to which an organisation of 
employees registered under the aforementioned 
Act other than The Civil Service Association of 
Western Australia Incorporated is party, in the 
callings which on 1 March 1985 were mentioned in 
any such award or agreement or in a classification, 
not specifically mentioned in the award or 
agreement as at 1 March 1985 the duties of which 
are the same or substantially similar to any 
classification which was so mentioned. 

The attention of the Commission was also directed to 
the terms and conditions of the Public Authorities 
Salaries Award 1986. Clause 3. — Scope of that award 
states— 

This award shall apply to all Government 
Officers eligible for membership of The Civil 
Service Association of Western Australia Inc. 
employed by the Public Authorities listed in 
Schedule A, except for those officers specified in 
Schedule B, or officers whose salaries or salary 
ranges are determined or recommended pursuant 
to the Salaries and Allowances Act 1975, and who 
do not occupy offices for which the remuneration is 
determined by an Act of Parliament, or is 
determined or to be determined by the Governor 
pursuant to the provisions of any Act of 
Parliament. 

The term of this award, which replaces various 
Salaried Awards or Agreements or clauses of Awards or 
Agreements, was for a period of three years 
commencing on 1 November 1985. 

The main thrust of the objector's submission did not 
in fact go to constitutional coverage but to the nature of 
the work required to be done and to the preferences of 
those likely to be affected so far as membership of an 
industrial organisation is concerned. There was also 
reference to a review of the operations of the Perth 
Theatre Trust and possible consequences. 
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Having regard for all before me, and particularly so 
far as it goes to the detail on constitutional rights, 
existing industrial coverage and the work in question. I 
have concluded that the CSA has not established the 
grounds on which it makes its objection. The applicant 
union's constitution does enable it to enrol persons who 
carry out the work in question. Further, having regard 
for the existing provisions of Award No. A9 of 1983, 
including the specification of supervision in the 
classification of Head Booking Clerk, and the 
competing claim of the CSA. I have concluded that 
there is no good reason to conclude that the application 
is not proper or not open to the applicant union to make. 
And finally I am not convinced that the progression of 
this claim would be contrary to the objects of the 
Industrial Relations Act 1979 in the manner 
suggested. 

The objection of the CSA is not sustained. 

It remains to deal with the application on merit and 
with regard for the Wage Fixing Principles. I have no 
doubt on the submissions and on the evidence before 
me that the work in question is significant such as to 
warrant a new classification in the terms proposed. 
Further 1 am satisfied that the rate proposed, being 
relative to other positions of authority covered by the 
award is appropriate in the circumstances. 

An Order will issue varying Award No. A9 of 1983 in 
those terms with a providing term taking account of the 
Order of the Commission in Court Session in Matter 
No. C330 of 1989. 

Appearances: Mr H. Bluck, and with him Mr W. 
Holden, appeared for the applicant. 

MrT.O. Adams appeared for the respondent. 

Ms AC. Lloyd appeared for The Civil Service 
Association of Western Australia Incorporated. 

WESTERN AUSTRALIAN 
. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement 

Employees Association (Union of Employees) 
and 

Perth Theatre Trust 
and 

The Civil Service Association of 
Western Australia Incorporated, objector. 

No. 418 of 1989. 
COMMISSIONER S.A. KENNEDY 

4th day of September 1989. 

Order. 
HAVING heard Mr H. Bluck. and with him Mr W. 
Holden on behalf of the applicant, Mr TO. Adams on 
behalf of the respondent and Ms A.C. Lloyd on behalf 
of The Civil Service Association of Western Australia 
Incorporated, now therefore I the undersigned 
pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order— 

That the Theatrical Employees (Perth Theatre 
Trust) Award No. A9 of 1983 as amended shall be 
further amended in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 7th day of 
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March 1989 and provided that the terms of the 
Order in Matter No. C330 of 1989 shall be deemed 
to apply to these classifications with effect on the 
operative date prescribed therein. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Clause 5. — Rates of Pay: Delete subclause (8) and 

insert the following in lieu— 
(8) Front of House 

(a) Senior Booking Office Supervisor 
(36 hours) 370.00 380.00 

(b) Head Booking Clerk (i.e. one who 
supervises the staff) (36 hours) 345.10 355.10 

(c) Booking Clerk (including party 
bookings) (36 hours) 322.20 332.20 

(d) Ticket Seller (36 hours) 282.10 292.10 
(O Programme/concession sellers/ 

ushers/ticket takers/cloakroom 
attendant 275.60 285.60 

Booking clerks and ticket sellers shall not be 
held responsible for cash shortages when they are 
instructed to allow another employee (including 
the manager of the venue) access to their cash or 
tickets during a selling period. 

AWARDS/AGREEMENTS — 
Second tier/wage fixing 
principles — Orders — 

CHILD CARE CENTRES 
(CHILD CARE WORKERS) AWARD 

No. A4 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1023 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Child Care 
Workers) Award 1984 No. A4 of 1983 as amended, 
be further amended in accordance with the 
following Schedule and that such amendment 
shall have effect from the beginning of the first pay 
period commencing on or after 1 November 1988 
except as otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

69 W.A.I.G. 

Schedule. 
Clause 11. — Salaries: Delete this clause and insert 

the following in lieu: 
The minimum rates per annum payable to 

employees under this award shall be as follows: 
(1) Child Care Workers: 

Column A Column B Column C 
s s s 

First year of experience 15859 16 176 17015 
Second year of experience 17 695 18 049 18 925 
Third year of experience 18 709 19 083 19 979 

The rates of wage prescribed in Column 
A shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column 
B shall operate from the beginning of the 
first pay period to commence on or after 30 
December 1988. 

The rates of wage prescribed in Column 
C shall operate on and from 30 March 
1989. 

(2) For the purpose of adjustment and 
payment the weekly salary shall be calculated 
as one-fifty-second and one-sixth of the 
annual salary, the fortnightly salary as one- 
twenty-sixth and one-twelfth of the annual 
salary and the monthly salary as one-twelfth 
of the annual salary. 

(3) Progression along the salary scale shall 
be by annual increment, and shall be 
dependent upon satisfactory service, provided 
that an employee shall be required to 
complete a full year from the commencement 
of appointment before being eligible for the 
next annual increment. 

CHILD CARE CENTRES 
(PRE SCHOOL TEACHERS') AWARD 

No. A3 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital Service and 

Miscellaneous WA Branch 
and 

Catherine McAuley Day Care Centre 
and Others. 

No. 1024 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Pre-School Teachers') 
Award 1983, No. A3 of 1983 as amended, be further 
amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



Schedule. 
Clause 9. — Salaries: Delete this clause and insert the 

following in lieu: 

9. — Salaries. 
The following salary scales shall be paid to 

teachers according to qualifications, experience 
and position. 

(1) Salaries per annum: 
Scale A Scale B 

$ $ 
18 506 — (A) 
18 876 — (B) 
19 768 — (C) 
20 666 22 156 (A) 
21 079 22 599 (B) 
22 105 23 564 (C) 
21 859 23 600 (A) 
22 296 24 072 (B) 
23 255 25 066 (C) 
23 051 25 038 (A) 
23 512 25 539 (B) 
24 495 26 562 (C) 
24 232 26 479 (A) 
24 717 27 009 (B) 
25 723 28 060 (C) 
25 413 27 926 (A) 
25 921 28 485 (B) 
26 952 29 565 (C) 
26 599 29 175 (A) 
27 131 29 759 (B) 
28 185 30 864 (C) 
27 333 30 419 (A) 
27 880 31 027 (B) 
28 948 32 158 (C) 
28 014 31 680 (A) 
28 574 32 314 (B) 
29 657 33 469 (C) 

The rates prescribed in Column (A) shall 
operate on and from 30 September 1988. 

The rates of wage prescribed in Column (B) 
shall operate from the beginning of the first 
pay period to commence on or after 30 
December 1988. 

The rates of wage prescribed in Column (C) 
shall operate on and from 30 March 1989. 

(i) A teacher who has successfully completed a 
minimum of two years' full-time tertiary 
training as a student at a teachers' college 
approved by the Pre-School Board shall be 
paid according to Scale "A" commencing at 
Grade 1 and may proceed to Grade 8. 

(ii) A teacher who has successfully completed a 
minimum of three years' full-time tertiary 
training as a student at an educational 
establishment approved by the Pre-School 
Board shall be paid according to Scale "A" 
commencing at Grade 2 and may proceed to 
Grade 9 

(iii) A two year trained teacher who obtains the 
qualifications of a three year trained teacher 
or who is deemed by the Pre-School Board to 
be a three year trained teacher, shall advance 
one increment and may proceed to Grade 9 on 
Scale "A". 

(iv) Teachers who qualify for payment under Scale 
"A" but who have such additional 
qualifications as may be approved by the Pre- 
School Board shall, instead of.the rates 
prescribed in Scale "A", be paid the rates 
prescribed in Scale "B". 

(v) Progression along the salary scales shall be by 
annual increment and shall depend upon 
satisfactory service, provided that a teacher 
shall be required to complete a full teaching 
year from the commencement of his/her 
appointment before being eligible for the next 
annual increment. 

(vi) Teachers who qualify by way of additional 
qualifications to transfer from one scale to 
another shall be paid the salary on the new 
scale for that grade applying to the salary on 
the old scale. 

(vii) Teachers changing employment shall do so 
without any reduction in grade and continue 
to progress through the salary scale by annual 
increment. 

(2) A relieving teacher shall be paid the 
appropriate salary , for a teacher plus a salary 
loading of 27 per cent. 

(3) For the purpose of adjustment and payment 
the weekly salary shall be calculated as one fifty- 
second and one sixth of the annual salary, the 
fortnightly salary as one twenty-sixth and one 
twelfth of the annual salary and the monthly 
salary, as one twelfth of the annual salary. 

(4) Teachers transferring between employers 
shall retain their position on the incremental scale 
and continue to progress through the scale by 
annual increment. On ceasing employment with 
an employer the employee shall be given written 
notice of her incremental increase date to be 
passed on to the next employer. 

CLEANERS AND CARETAKERS 
AWARD No. 12 of 1969 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Coca Cola Bottlers and Others 
No. 1027 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers Award 1969, 
No. 12 of 1969 as amended, be further amended in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
November 1988 except as otherwise specified 
therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Grade 1 

Grade 2 

Grade 3 

Grade 4 

Grade 5 

Grade 6 

Grade 7 

Grade 8 

Grade 9 
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Schedule. 
Clause 22. — Wages: Delete this clause and insert the 

following in lieu: 

22.—Wages. 
(1) The minimum total rate of wage payable 

under this award shall be as follows: 
(a) Adult Workers: 

Column Column Column Column 
A B C D 
S S S S 

Cleaner 285.90 291.60 297.30 307.30 
Caretaker 301.40 307.40 313.50 323.50 
Watchman 283.70 289.40 295.00 305.00 
Watchman (Mobile) 298.70 304.70 310.60 320.60 
Watchman/Cleaner 284.70 290.40 2%. 10 306.10 
Window Cleaner 291.10 296.90 302.70 312.70 
Lilt Attendant 281.60 287.20 292.90 302.90 
Attendant 277.50 283.10 288.60 298.60 
Female Lavatory 
Attendant 284.10 289.80 295.50 305.50 

(2) Junior Workers: Junior workers shall be 
paid the prescribed percentage of the adult 
rates for the class of work on which they are 
engaged: 

% 
Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(2) Casual Workers: A casual worker shall 
be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for the calling in 
which he or she is employed with a minimum 
engagement of two hours to be worked in a 
continuous shift. 

(3) Leading Hands: Any worker in charge 
of other workers shall be paid in addition to 
the appropriate wage prescribed, the 
following: 

Column Column Column 
ABC 

Rate Rate Rate 
per week per week per week 

s s s 
(a) if placed in charge of not 

less than three and not 
more than six other 
workers . 7.40 7.50 7.70 

(h) if placed in charge of not 
less than six and not more 
than 10 other workers 13.20 13.50 13.70 

(c) if placed in charge of not 
less than 10 and not more 
than 15 other employees 16.50 16.80 17.20 

(d) if placed in charge of not 
less than 15 and not more 
than 20 other employees 19.90 20.30 20.70 

(e) if placed in charge of 
more than 20 other 
employees 25.80 26.30 26.80 

(4) The hourly rate shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 1 January 1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 

No. 5 of 1975 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Kings Parking Co (WA) Pty Ltd 
and Others. 

No. 1028 of 1987. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners and Caretakers (Car and 
Caravan Parks) Award 1975, No. 5 of 1975 as 
amended, be further amended in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 November 1988 
except as otherwise specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 24. — Wages: Delete this clause and insert the 

following in lieu: 

24. Wages. 
The minimum rate of wage payable under this 

award shall be as follows: 
(1) Adult Workers: 

Column Column Column Column 
A B C D 

Rate Rate Rate Rate 
per week per week per week per week 

S S S S 
Caretaker 301.40 307.40 313.50 323.50 
Cleaner 285.90 291.60 297.30 307.30 
Watchman 283.70 289.40 295.00 305.00 
Parking Attendant 281.60 287.20 292.90 302.90 

(2) Junior Workers: Junior workers shall be 
paid the following percentage of the adult rate 
for the class of work on which they are 
engaged: 

% 
Under 17 years of age 50 
At 17 years and under 18 years 
of age 60 
At 18 years and under 19 years 
of age 70 
At 19 years and under 20 years 
of age 80 
At 20 years and under 21 years 
of age 90 

(3) Casual Workers: A casual worker shall 
be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for the calling in 
which he or she is employed. 
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(4) Leading Hands: Any worker in charge 
of other workers shall be paid in addition to 
the appropriate wage prescribed, the 
following: 

Column Column Column 
ABC 

Rate Rate Rate 
per week per week per week 

s s s 
if placed in charge of not 
less than three and not 
more than six other 
employees 7.40 7.50 7.70 
if placed in charge of 
more than six and not 
more than 10 other 
employees 13.20 13.50 13.70 
if placed in charge of 
more than 30 and not 
more than 15 other 
employees 16.50 16.80 17.20 
if placed in charge of 
more than 15 and not 
more than 20 other 
employees 19.90 20.30 20.70 
if placed in charge of 
more than 20 other 
employees 25.80 26.30 26.80 

(5) The hourly rate shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 1 
November 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 1 January 1989. 

The rates of wage prescribed in Column D 
shall operate on and from 30 March 1989. 

CLEANERS (GENERAL AND WINDOW) 
CONTRACTORS AWARD No. 3 of 1968 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Kleenplane Cleaning Service and Others. 
No. 1029 of 1987. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms M. Mayman on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Cleaners (General and Window) 
Contractors Award No. 3 of 1968 as amended, be 
further amended in accordance with the following 
schedule and that such amendment shall have 
effect from the beginning of the first pay period 
commencing on or after 1 November 1988 except as 
otherwise specified therein. 

(Sgd.) JA. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 20. — Wages: Delete this clause and insert the 

following in lieu: 

20.—Wages. 
The minimum total rate of wage payable to 

employees covered by this award shall be: 
(1) Adull Employees: 

Column Column Column 
A B C 

Rate Rate Rate 
per week per week per week 

s s s 
(a) Cleaner 285.80 297.20 307.20 

Window Cleaner 291.00 302.60 312.60 
Column Column Column 
ABC 

Rate Rate Rate 
per hour per hour per hour 

s s s 
(b) Casual Employees: 

Cleaner 9.0253 9.3853 9.7011 
Window Cleaner 9.1895 9.5558 9.8716 

(2) Junior Employees: The minimum rate of 
wage payable to junior employees engaged in a 
classification prescribed by subclause (1) of this 
clause shall be the percentage of the prescribed 
wage for an adult cleaner, as follows: 

% 
Under 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(3) Leading Hands: Any full-time employee 
placed in charge of other employees shall be paid, 
in addition to the appropriate wage prescribed, the 
following: 

Column Column 
A B 

Rate Rate 
per week per week 

S 5 
(a) if placed in charge 

of less than three 
and not more than 
six other employees 7.40 7.70 

(b) if placed in charge 
of more than six 
and not more than 
10 other employees 13.20 *13.70 

(c) if placed in charge 
of more than 10 
and not more than 
15 other employees 16.50 17.20 

(d) if placed in charge 
of more than 15 
and not more than 
20 other employees 19.90 20.70 

(e) if placed in charge 
of more than 20 
other employees 25.80 26.80 

Part-time and casual employees shall be 
paid that portion of the amounts specified 
above, as to the number of hours worked each 
week bear to 38. 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 19 
October 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 30 March 1989. * 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(a) 

(b) 

(c) 

(d> 

(c) 
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MEAT INDUSTRY (STATE) AWARD 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Branch Australasian 

Meat Industry Employees' Union, 
Industrial Union of Workers Perth 

and 
Aylesbury Holdings Pty Ltd, trading as 

Preston River Abattoir. 
No. 761 of 1989, 

COMMISSIONER C.B. PARKS. 
18th day of August 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the applicant 
and Mr B. Williams on behalf of the respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by the Commission in Court Session in 
General Order No. 730 of 1988 on 9 September 1988 
have been complied with, hereby makes an Order in the 
terms of the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order will be known as the "Preston River 
Abattoir four per cent Second Tier Order". 

2. — Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Guaranteed Overtally (Slaughtermen). 
6. Payment of Wages. 
7. Agreed Restructuring and Efficiencies. 
8. Second Tier Wage Increase. 
9. Operative Date. 

3. — Scope. 
This Order applies to employees who are or are 

eligible to be members of the union and who are 
employed by Aylesbury Holdings Pty Ltd. trading as 
Preston River Abattoir. 

4. — Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed 
by Aylesbury Holdings Pty Ltd, trading as Preston 
River Abattoir save and except where the provisions of 
that award are inconsistent with any terms of this order 
in which case the terms of this order prevail. 

5. — Guaranteed Overtally (Slaughterman). 
(1) Slaughtermen shall process a daily minimum of 

18 mutton carcases overtally per man per day where 
reasonable overtally is available to be worked. 

(2) Notwithstanding subclause 5(1), a slaughterman 
shall not be required to work more than 10 ordinary 
working hours as defined in Clause 11(1) of the 
award. 
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(3) Subclause 5(1) does not require an employer to 
pay slaughtermen for the minimum overtally amount 
prescribed by this subclause on a given day where less 
than that amount is processed on that day. 

(4) This clause shall not apply when it is shown that 
the slaughtering system is not 100 per cent efficient due 
to: 

(a) the level of performance of any mechanical 
aids; 

(b) the level of manning; or 
(c) the level of competence of the employees. 

6. — Payment of Wages. 
(1) The company shall pay employees either by 

cheque or credit transfer in accordance with individual 
employee choice. 

(2) Where an employee elects to be paid by credit 
transfer: 

(a) the employee's wage shall be paid to the 
specific bank, building society or credit union 
account of the employee's choice; 

(b) the account shall be in the name of the 
employee; 

(c) the employee shall provide the necessary 
details of the account to the company; and 

(d) the day that the credit transfer is credited to the 
employee's account shall be deemed to be the 
day of payment for the purposes of subclause 
32(11) of the award. 

(3) Notwithstanding Clause 32(15) of the award, 
each employee shall receive a pay slip on each date of 
payment which shall show; 

(a) the full legal name of the employer; 
(b) the name of the employee; 
(c) the period of service; 
(d) the ordinary time worked; 
(e) the overtime or overtally v/orked; 
(0 any other penalties and 
(g) any deductions 

7. — Agreed Restructuring and Efficiencies. 
Further agreed restructurings and efficiencies have 

been filed with the Commission and remain 
confidential between the parties. 

8. — Second Tier Wage Increase. 
The employees who are employed in a classification 

covered by Clause 9 of the Award shall, 
notwithstanding the provisions of that clause, have 
their actual rates of pay increased by four per cent. 

9. — Operative Date. 
This Order will apply from the beginning of the first 

pay period commencing on or after the date of this 
Order. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Branch Australasian 

Meat Industry Employees' Union, 
Industrial Union of Workers Perth 

and 
Windsor Foods Pty Ltd. 

No. 1908 of 1989. 
COMMISSIONER C.B. PARKS. 

18th day of August 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the applicant 
and Mr B. Williams on behalf of the respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and having satisfied itself that the requirements of the 
State Wage Principles enunciated by the Commission 
in Court Session in General Order No. 730 of 1988 on 9 
September 1988 have been complied with, makes an 
Order in the terms of the attached schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. —Title. 

This Order will be known as the "Windsor Foods four 
per cent Second Tier Order". 

2. — Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Payment of Wages. 
6. Hours. 
7. Meal Breaks. 
8. Agreed Restructuring and Efficiencies. 
9. Second Tier Wage Increase. 

10. Operative Date. 

3. — Scope. 
This Order applies to employees who are or are 

eligible to be members of the union and who are 
employed by Windsor Foods Pty Ltd. 

4. — Award Superseded. 
The Meat Industry (State) Award No. R9 of 1979 as 

varied governs the conditions of employees employed 
by Windsor Foods Pty Ltd save and except where the 
provisions of that award are inconsistent with any terms 
of this order in which case the terms of this order 
prevail. 

5. — Payment of Wages. 
(1) The company shall pay employees either by 

cheque or credit transfer in accordance with individual 
employee choice. 

(2) Where an employee elects to be paid by credit 
transfer: 

(a) the employee's wage shall be paid to the 
specific bank, building society or credit union 
account of the employee's choice; 

(b) the account shall be in the nanie of the 
employee; 

(c) the employee shall provide the necessary 
details of the account to the company; and 

(d) the day that the credit transfer is credited to the 
employee's account shall be deemed to be the 
day of payment for the purposes of subclause 
32(11) of the award. 

(3) Notwithstanding Clause 32(15) of the award, 
each employee shall receive a pay slip on each date of 
payment which shall show: 

(a) the full legal name of the employer; 
(b) the name of the employee; 
(c) the period of service; 
(d) the ordinary time worked; 
(e) the overtime or overtally worked; 
(f) any other penalties; 
(g) any deductions and 
(h) number of accrued rostered days off. 

6. — Hours. 
Notwithstanding the provisions of Order No. C268 of 

1987 — "Meat Industry Windsor Foods Pty Ltd (38 
Hour Week) Order 1987", rostered days off will be taken 
at the discretion of the company either separately, 
together or in conjunction with annual leave, 
provided: 

(1) employees are given one week's notice of the 
rostered day off where possible and, in any 
case, not less than 36 hours notice; 

(2) rostered days off are scheduled for either a 
Friday or a Monday where possible; 

(3) where possible, employees are able to use a 
rostered day off for personal business, 
provided that, where possible, the employee 
gives the company not less than 24 hours 
notice; 

(4) rostered days off shall not be taken during the 
notice period prescribed by Clause 7. — 
Contract of Service of the award. 

7. — Meal Breaks. 
A maximum of six hours may be worked before a 

meal break is allowed where there is agreement between 
the employer and the employee. 

8. — Agreed Restructuring and Efficiencies. 
Further agreed restructurings and efficiencies have 

been filed with the Commission and remain 
confidential between the parties. 

9. — Second Tier Wage Increase. 
The employees who are employed in a classification 

covered by Clause 9 of the Award shall, 
notwithstanding the provisions of that clause, have 
their actual rates of pay increased by four per cent. 

10. — Operative Date. 
This Order will apply from the beginning of the first 

pay period commencing on or after the date of this 
Order. 
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SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977; 

UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF 

AWARD No. C1237 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of Awards. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
The University of Western Australia. 

Nos. PSA2331 of 1987 and 2333 of 1987. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Salary rates — increased by four per cent — Second Tier 
Wage Adjustment Principle — Restructuring and 
Efficiency Principle — by consent — Awards 
varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by 
the Commissioner) 

THE COMMISSIONER: These are two applications to 
increase the salaries for non-academic staff employed 
by the University of We stern Australia. One is to amend 
the Salaried Officers of the University of Western 
Australia Award 1978 and the other is to amend the 
University of Western Australia Research Grant 
Salaried Staff Award of 1983. Both applications seek, in 
essence, to increase the salary rates prescribed in those 
Awards by something slightly less than four per cent. 
That increase is made purportedly, pursuant to the 
Second Tier of the Wage Adjustment Principle which, 
of course, must be read in conjunction with the 
Restmcturing and Efficiency Principle. 

Those Principles together require that the parties 
examine ways and means of bringing about greater 
efficiencies within the enterprise, in this case the 
University of Western Australia, as a trade-off for the 
second tier increase. The parties say that they have met 
those requirements. They have indicated, both in the 
course of these proceedings and earlier in conference 
before me, that they have conferred over a long period 
in an endeavour to see that the Principles are met. They 
have lodged with the Commission a memorandum of 
an agreement reached in the process. It sets out a 
number of changes made or to be made, apparently in 
the name of efficiency and/or restructuring, and the 
supposed cost savings which would result therefrom. 

Some of the changes outlined in the memorandum 
are changes of the kind which have now become 
familiar in cases involving second tier adjustments for 
the public sector. They include salary payment by direct 
credit transfer, the discontinuance of payment of pro 
rata annual leave loading on resignation, and 
restrictions on the practice of accumulating long service 
leave. As well, there is to be a spread in the ordinary 
hours which will have a resultant effect of reducing 
overtime penalties in the University. The parties, in 
addition, have undertaken to look into and inquire into 
ways and means of making savings in the promotion 
and classification appeal systems. 

All those matters together amount to something near 
4.5 per cent of the overall savings to the University as a 
result ofthis package. In that context they are small and 
do not bear any further comment. 

The biggest savings are said to be in a review of the 
staff and manning levels, a review of the introduction of 
a performance management system, and a change in 
the staffing profile. Those three matters together 
represent something like 50 per cent of the savings. 

The new staff profile, with some exceptions, proposes 
to abolish fixed term appointments and increases the 
proportion of both the permanent and temporary 
officers by 10 per cent in place of the 20 per cent who 
were once fixed term. The savings which flow from that 
are clear enough. I do not propose to say any more about 
it since I think it should be clear to anybody who knows 
what is proposed that there is potential for savings of 
which the parties have spoken. 

The agreement to introduce a formal performance 
management system is "designed to achieve more 
effective and responsive work performance through 
identification and utilisation of skills, settling of 
mutually agreed goals and objectives, on-going 
appraisal and counselling, training as required within 
limits of available resources and appropriate action to 
deal with unsatisfactory performance which may lead 
to termination of appointment". That jargon when put 
into practice, is said to save the University $150,000. 

In practice, what I understand it all means is that 
there is now apparently a belief that some individuals 
are receiving increments under the salary scales when 
their performance might not be deserving of an 
increase. The University, and I suppose the Association, 
believe that if a proper performance management 
system is introduced those shortcomings will be 
avoided. The University has indicated in material 
supplementary to that contained in the memorandum, 
that it seems that there could be something of the order 
of a 25 per cent reduction in the present level of 
automatic incremental adjustments, with the resultant 
savings flowing from that. 

As well, it is expected that there will be a more positive 
benefit in that the appraisal system will show up 
deficiencies in officers' performances, enabling the 
University to remedy those deficiencies and obtain 
greater efficiencies out of the staff. Hopefully that 
benefit will be real, as the University says it will, 
although, as I have told the parties in conference, I have 
some misgivings about it. 

The remaining large item is the establishment of a 
Functional Review Committee which the University 
suggests will save it in the order of $360,000 which is 
some 30 per cent of the overall savings. It is expected 
that this will result in the University not having to take 
on additional staff which might otherwise have been 
the case and make it easier for the University to 
reorganise positions vacated by staff who leave by 
natural attrition. As I understand it, the University also 
sees that there will be a rationalisation of some of its 
services and an introduction of user pays in some areas. 
The University has suggested, that what it has claimed 
under this heading by way of cost savings, as indeed I 
understand it to be saying in respect of many of the 
other benefits, is conservative. 

My concern has been, and it is still to some extent, 
that what the parties have agreed, or appear to have 
agreed to do is establish a series of committees to 
inquire into ways and means of achieving efficiency 
rather than implementing those ways and means to 
forthwith so as to render the University more efficient 
now. 

The spirit of the Principles is that the changes should 
be real so thatthe efficiencies which the parties speakof 
can be sure to take place, not that they might take place. 
I am still somewhat concerned that some of the 
proposals in that context might be a little too nebulous 
but, at a quite lengthy conference, the University in 
particular answered that by saying that what the parties 
had proposed were in fact real changes. 
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If what Mr Clohessy, for the Association, has said in 
the course of these proceedings and In respect of which 
Mr Slater for the University has expressed agreement, it 
seems that there is reason to believe the University has 
taken positive steps to do that which it says it will do. So 
perhaps my concerns about this aspect of the claim are 
greater than they should be. 

My other concern is that on the memorandum filed 
the parties have listed the savings only to the extent of 
the four per cent wage increase being sought. That of 
course is not what the Principles require. The Principles 
do not require that the parties should look to ways and 
means of making enterprises efficient only to the extent 
of the additional costs of the second tier salary 
adjustment. Rather, the spirit if not the letter of the 
Principles, is that they require the parties to look at ways 
and means of making the enterprise efficient, notwith- 
standing that it might bring about savings which exceed 
the cost of the second tier increase. Indeed, in the Public 
Service second tier salary claim, dealt with by the 
Commission some time ago. the perceived benefits to 
the Public Service were somewhat more than the four 
per cent cost of the extra salaries. That does not appear 
to be the case here, although the parties have been at 
pains to indicate that the costs which have been 
attributed to the changed practices are conservative. If 
that is the case then perhaps the Principles have been 
complied with more than I currently think they have 
been. 

The parties, particularly the Respondent, have been 
at pains, both at the conference and again during these 
proceedings to indicate there are no other ways or 
means which they could reasonably adopt at this time 
to render the University more efficient and productive 
than it now is. I must confess to being somewhat 
surprised at that but nonetheless, the Respondent has 
been quite adamant about it. There is no information to 
hand from which I could conclude otherwise. In the 
circumstances, I should say that I am prepared to 
accede to the claim. I do so though on the express 
understanding, and with the assurance from the 
University agent, that the measures it proposes are such 
that increases in efficiency will result and, moreover, 
that the salary adjustments which form the basis of 
these claims will in fact be cost neutral. That was the 
intention of the Commission when it issued the 
Principles on which the parties rely in these proceed- 
ings. It thus behoves the parties, particularly the 
University, to ensure that the measures which they have 
undertaken to implement mean that there will be no 
cost to the University resulting from the salary 
adjustments the subject of these claims, and that the 
changes proposed do In fact take place, without 
reservation, notwithstanding that some of the changes 
have the potential to cause pain for some. 

Appearances; Mr R.W. Clohessy on behalf of the 
Applicant. 

Mr R.I. Slater on behalf of the Respondent. 

2767 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
University of Western Australia. 

No. PSA2331 of 1987. 
SALARIED OFFICERS OF THE UNIVERSITY OF 

WESTERN AUSTRALIA AWARD No. 16 of 1977. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Order. 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr R.J. Slater on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 
having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and in particular 
the prescription relating to Restructuring and 
Efficiency and Second Tier Wage Adjustments, and by 
consent, hereby orders— 

That the Salaried Officers of the University of 
Western Australia Award No. 16 of 1977 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on 
or after this day. 

Public Service Arbitrator. 

Schedule. 
1. Clause 13. — Payment ofSalaries, Allowances and 

Overtime: Delete subclause (a) and insert in lieu 
thereof: 

(a) Salaries (including allowances and overtime) 
shall be paid fortnightly by direct electronic 
transfer to the credit of an account nominated 
by the officer at such bank, building society or 
credit union approved by the Vice-Chancel- 
lor. Provided that where such form of payment 
is impractical or where some exceptional 
circumstances exist and by agreement 
between the Vice-Chancellor and the 
Association, payment may be made by 
cheque. 

2. Clause 14. — Hours of Duty: Delete subclauses (a) 
and (b) and insert in lieu thereof: 

(a) Except as provided in subclause (b) of this 
clause or where the working of flexible hours 
under arrangements are approved by the Vice- 
Chancellor is permitted, the normal hours of 
duty shall be 371/2 per week to be worked in one 
period of IVz hours per day (exclusive of meal 
breaks) between the hours of 7.30 a.m. and 6.00 
p.m. Monday to Friday inclusive, except as 
otherwise agreed between the Vice-Chancel- 
lor and the Association from time to time. 

(b) (i) The ordinary hours of duty for super- 
visory staff shall be 38 per week to be 
worked, except the Night Superintend- 
ent and the Cleaning Supervisor, in one 
period not exceeding eight hours per 
day (exclusive of meal breaks) between 
the hours of 7.30 a.m. and 6.00 p.m. 
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Monday to Friday inclusive. The 
ordinary hours of duty for the Night 
Superintendent shall be 4.45 p.m. to 
12.45 a.m. the following morning, 
Monday to Friday inclusive. The 
ordinary hours of duty for the Clean- 
ing Supervisor shall be 6.00 a.m. to 2.30 
p.m. Monday to Friday inclusive. 

(ii) The ordinary hours of duty for 
supervisory staff referred to in sub- 
paragraph (i) of the paragraph shall be 
worked within a 20 day cycle of eight 
hours on the first 19 days in each cycle 
with 0.4 of one hour of each such day 
worked accruing as an entitlement to 
take the twentieth day in each cycle as a 
paid day off as though worked. Prov- 
ided that the officer and the University 
may by agreement substitute the day 
the officer is to take off for another 
day. 

3. Clause 22. — Annual Recreation Leave: After 
paragraph (iv) of subclause (e) add the following: 

(v) Where an officer resigns or whose appoint- 
ment is terminated for reasons other than 
through no fault of the officer the annual 
recreation leave loading shall not be paid for 
any pro-rata period of leave. 

(vi) Where the provisions of subclause (dXii) of 
this clause apply and the officer has been paid 
pro-rata annual recreation leave loading in 
accordance with paragraph (iii) of this sub- 
clause the officer shall also refund such pro- 
rata leave loading payment. 

4. Clause 26. — Long Service Leave: 
(a) Delete subclause (c) and insert in lieu 

thereof: 
(c) (i) an officer shall take long service 

leave accrued in accordance with 
subclauses (a) and (b) of this 
clause at any time within three 
years of the leave becoming due 
between such dates as the Vice- 
Chancellor, after obtaining a 
report from the head of the 
department, may direct or ap- 
prove. Provided that the Vice- 
Chancellor may approve defer- 
ment of taking long service leave 
beyond three years in "exceptional 
circumstances" which shall 
include retirement within five 
years of the date of entitlement; 

(ii) approval to defer the taking of long 
service leave may be withdrawn or 
varied at any time by the Vice- 
Chancellor giving the officer 
notice in writing of the with- 
drawal or variation. 

(b) Delete subparagraph (a) of subclause (f)(i) 
and insert in lieu thereof: 

(a) to an officer who retires at or over the 
age of 55 years or who is retired on the 
grounds of ill health: Provided that no 
payment shall be made for pro-rata 
long service leave unless the officer has 
completed not less than 12 months' 
continuous service before the date of 
retirement; 

(c) After paragraph (iv) of subclause (i) add the 
following: 

(v) subject to subparagraph (vi) below, any 
period of service between the third 

anniversary date of the officer having 
accrued an entitlement to long service 
leave, or a deferred commencing date 
approved by the Vice-Chancellor, 
pursuant to this clause and the date on 
which the officer clears that 
entitlement; 

(vi) any service by an officer between the 
date by which long service leave entitle- 
ments are required to be cleared 
pursuant to subclause (c) of this clause, 
or a deferred commencing date 
approved by the Vice-Chancellor 
pursuant to subclause (c) of this clause 
and the date on which the officer clears 
the entitlement required; 

(vii) any service by an officer who has been 
granted a deferment for the taking of 
long service leave by the Vice- 
Chancellor because of impending 
retirement pursuant to subclause (c) of 
this clause between a deferred com- 
mencing date approved by the Vice- 
Chancellor and the date the officer 
retires or clears a full entitlement to 
long service leave if the officer does not 
retire on the date nominated; 

(viii) any period of service that was taken 
into account in ascertaining the 
amount of a lump sum payment in lieu 
of long service leave. 

5. Schedule A. — Salaries: Delete subclause (a) and 
insert in lieu thereof: 

Schedule A. 
Salaries. 

(a) Subject to the provisions of subclause (b) of 
this clause, the rates of pay for officers not 
covered by Schedule B or Schedule C of this 
Award shall be as follows: 

Salary 
(per annum) 

Level 1 ^ 
Under 17 years 8 852 
17 years 10 346 
18 years 12 067 
19 years 13 967 
20 years 15 684 

Thereafter 
First position 17 230 
Second position 17 848 
Third position 18 464 
Fourth position 19 078 

Fifth position 
Sixth position 
Seventh position 
Eighth position 
Ninth position 

Level 2 
First position 
Second position 
Third position 
Fourth position 
Fifth position 

Level 3 
First position 
Second position 
Third position 
Fourth position 

Level 4 
First position 
Second position 
Third position 

17 230 
17 848 
18 464 
19 078 
QP 
19 694 
20 311 
21 020 
21 511 
22 236 

23 105 
23 771 
24 459 
25 168 
25 897 

26 899 
27 681 
28 485 
29 313 

30 447 
31 335 
32 249 
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Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

Salary 
(per annum) 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 

6. Salaries — Specified Callings: Delete subclause 
(a) and insert in lieu thereof: 

Schedule B. 
Salaries — Specified Callings. 

An officer who possesses a relevant tertiary level 
qualification or an equivalent approved by the 
Vice-Chancellor and who is appointed to a 
position in the calling of Architect, Engineer, 
Laboratory Technologist, Librarian, Scientific 
Officer, Research Officer, or any other professional 
calling determined by the Vice-Chancellor shall be 
entitled to an annual salary determined in 
accordance with the following: 

Salary 
(per annum) 

Level 2/4 
First position 
Second position 
Third position 
Fourth position 
Fifth position 
Sixth position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position. 
Second position 
Third position 

23 105 
24 459 
25 897 
27 681 
30 447 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

Salary 
(per annum) 

$ 
Level 9 

First position 60 797 
Second position 62 977 
Third position 65 462 

Class 1 69 220 
Class 2 72 979 
Class 3 76 737 
Class 4 80 495 

7. Schedule C. — Salaries — Miscellaneous 
Positions: Delete this Schedule and insert in lieu 
thereof: 

Schedule C. 
Salaries — Miscellaneous Positions. 

1. Book Binders: The rate of pay for officers in 
Book Binder positions shall be as follows: 

Table E3. 
Salary 

(per annum) 
Book Binder ^ 

1st year 19 834 
2nd year 20 094 
3rd year 20 303 

2. Book Sewers: The rate of pay for officers in 
Book Sewer positions shall be as follows: 

Table E4. 
Salary 

(per annum) 
S Book Sewer 

1st year 16 902 
2nd year 17 079 
3rd year 17 262 

3. Multilith Operators: The rate of pay for 
officers in Multilith Operator positions shall 
be as follows: 

Table E5. 
Salary 

(per annum) 

Multilith Operator 
1st year 
2nd year 
3rd year 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

The University Salaried Officers' Association 
of Western Australia (Union of Workers) 

and 
The University of Western Australia. 

No. PSA2333 of 1987. 
UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF AWARD 

CR237 of 1982. 
Salaried Officers University Administration 

COMMISSIONER G.L. FIELDING. 
24th day of June 1988. 

Order 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr R.J. Slater on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
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having satisfied itself that the terms of the General 
Order of the Commission No. 1195 of 1986, dated 24 
April 1987 have been complied with, and in particular 
the prescription relating to Restructuring and 
Efficiency and Second Tier Wage Adjustments and by 
consent, hereby orders— 

That the University of Western Australia 
Research Grant Salaried Staff Award CR237 of 
1982 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after this day. 

Public Service Arbitrator. 

Schedule. 
1. Clause 9. — Payment of Salaries, Allowances and 

Overtime: Delete subclause (1) and insert in lieu 
thereof: 

(1) Salaries (including allowances and overtime) 
shall be paid fortnightly by direct electronic 
transfer to the credit of an account nominated 
by the officer at such bank, building society or 
credit union approved by the Vice-Chancel- 
lor. Provided that where such form of payment 
is impractical or where some exceptional 
circumstances exist and by agreement 
between the Vice-Chancellor and the 
Association, payment may be made by 
cheque. 

2. Clause 10. — Hours of Duty: Delete subclause (1) 
and insert in lieu thereof: 

(1) Except where the working of flexible hours 
under arrangements are approved by the Vice- 
Chancellor is permitted, the normal hours of 
duty shall be 37.5 per week to be worked in one 
period of 7.5 hours per day (exclusive of meal 
breaks) between the hours of 7.30 a.m. and 6.00 
p.m. Monday to Friday inclusive, except as 
otherwise agreed between the Vice-Chancel- 
lor and the Association from time to time. 

3. Clause 17. — Annual Recreation Leave: After 
paragraph (c) of subclause (4) add the following: 

(d) Where an officer resigns or whose appoint- 
ment is terminated for reasons other than 
through no fault of the officer the annual 
recreation leave loading shall not be paid for 
any pro-rata period of leave. 

4. Clause 21. — Long Service Leave: 
(a) In subclause (6) delete subparagraph (i) of 

paragraph (a) and insert in lieu thereof: 
(i) To an officer who retires at or over the age 

of 55 years or who is retired on the 
grounds of ill health: Provided that no 
payment shall be made for pro-rata long 
service leave unless the officer has 
completed not less than 12 months" 
continuous service before the date of 
retirement; 

(b) After paragraph (d) of subclause (9) add the 
following: 
(e) Subject to subclause (3) of this clause any 

period of service between the first 
anniversary date of the officer having 
accrued an entitlement to long service 
leave and the date on which the officer 
clears that entitlement; 

(0 Any period of service that was taken into 
account in ascertaining the amount of a 
lump sum payment in lieu of long service 

5. Schedule A. — Salaries: Delete subclause (a) and 
insert in lieu thereof: 

Schedule A. 
Salaries. 

(a) Subject to the provisions of subclause (b) of 
this clause, the rates of pay for officers not 
covered by Schedule B or Schedule C of this 
Award shall be as follows: 

Salary 
(per annum) 

$ 
Level 1 

Under 17 years 8 852 
17 years 10 346 
18 years 12 067 
19 years 13 967 
20 years 15 684 

Thereafter 
First position 
Second position 
Third position 
Fourth position 

Fifth position 
Sixth position 
Seventh position 
Eighth position 
Ninth position 

Level 2 
First position 
Second position 
Third position 
Fourth position 
Fifth position 

Level 3 
First position 
Second position 
Third position 
Fourth position 

Level 4 
First position 
Second position 
Third position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

17 230 
17 848 
18 464 
19 078 
OP 
19 694 
20 311 
21 020 
21 511 
22 236 

23 105 
23 771 
24 459 
25 168 
25 897 

26 899 
27 681 
28 485 
29 313 

30 447 
31 335 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 
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6. Salaries — Specified Callings: Delete subclause 
(a) and insert in lieu thereof: 

Schedule B. 
Salaries — Specified Callings. 

An officer who possesses a relevant tertiary level 
qualification or an equivalent approved by the 
Vice-chancellor and who is appointed to a 
position in the calling of Architect, Engineer, 
Laboratory Technologist, Librarian, Scientific 
Officer, Research Officer, or any other professional 
calling determined by the Vice-Chancellor shall be 
entitled to an annual salary determined in 
accordance with the following: 

Level 2/4 
First position 
Second position 
Third position 
Fourth position 
Fifth position 
Sixth position 

Level 5 
First position 
Second position 
Third position 
Fourth position 

Level 6 
First position 
Second position 
Third position 
Fourth position 

Level 7 
First position 
Second position 
Third position 

Level 8 
First position 
Second position 
Third position 

Level 9 
First position 
Second position 
Third position 

Class 1 
Class 2 
Class 3 
Class 4 

Salary 
(per annum) 

23 105 
24 459 
25 897 
27 681 
30 447 
32 249 

34 009 
35 201 
36 436 
37 719 

39 783 
41 185 
42 637 
44 187 

46 564 
48 209 
49 997 

52 906 
54 988 
57 571 

60 797 
62 977 
65 462 
69 220 
72 979 
76 737 
80 495 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining and Energy 

Workers* Union of Australia, 
Western Australian Branch 

and 
Civil and Civic Pry Limited and Others. 

- No. 737 of 1988. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to 
vary the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 by deleting 
subclause (7) of Clause 12. — Annual Leave and 
replacing subclause (7) with a revised and widened 
"definition" of continuous service. 

The respondents and the Confederation of Western 
Australian Industry (Inc) (intervening as a section 50 
party) oppose the application in total. This opposition 
may be shortly stated as the claim being outside the 
Wage Principles of this Commission (68 WAIG 2412) 
and as the award concerned does not form part of the 
awards governing the building industry, conditions 
applying in that industry are not appropriately 
extended to the instant award. The applicant argues to 
the contrary on both issues. 

The Conditions of Employment Principle of the 
Commission's Wage Fixation Principles (supra) 
provides: 

Conditions of Employment. 
Except for the flow-on of recognised standard 

provisions of the Commission, applications for 
changes in conditions other than those provided 
elsewhere in the Principles will be considered in 
light of their cost implications both directly and 
through flow-on and must be processed before the 
Commission in Court Session, (principles page 
21). 

In the present case the applicant basically contends 
that as the Federal National Building Trades 
Construction Award 1975 the State Building Trades 
(Construction) Award and other awards of both 
tribunals have identical or very similar provisions (see 
Transcript page 6) what is sought is merely the 
extension of a "standard" construction work condition 
into the subject award. 

From a consideration of all the material presented, 
the Commission finds that this award applies generally 
to the employment of crane drivers who, no doubt, will 
operate from time to time on building construction 
sites, on other construction sites, or wherever a crane is 
needed. Their employment therefore is not exclusively 
in the building construction industry and the award 
provisions themselves e.g: weekly hire versus daily hire 
in the building construction industry, reflect such a 
difference. 

Further, an examination of the scope clause of the 
instant award shows respondents ranging from 
construction companies, to crane and plant hire 
companies, to what appear to be fabrication 
companies. Finally, the existing award provisions, such 
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as overtime, shift work, sick leave, payment of wages 
and allowance for travelling and employment on 
construction work indicate that the award does not 
mirror the conditions of employment, for example, in 
the State Building Trades (Construction) Award. 

The Commission is, on the material presented, 
therefore unable to conclude that "standard" building 
construction conditions are appropriate f6r inclusion 
in the instant award. The application is accordingly 
dismissed. 

Appearances: Ms B. Love appeared on behalf of the 
applicant. 

Mr M. Beros appeared on behalf of the 
respondents. 

Mr IN. Uphill intervened as a section 50 party. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction. Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch 

and 
Civil and Civic Pty Limited and Others. 

No. 737 of 1988. 
ENGINE DRIVERS (BUILDING AND STEEL ' 

CONSTRUCTION) AWARD No. 20 of 1973. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Order. 
HAVING heard Ms B. Love on behalf of the applicant 
and Mr M. Beros on behalf of the respondents and Mr 
J.N. Uphill intervening on behalf of the Confederation 
of Western Australian Industry (Inc), the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Commission pursuant to the powers conferred on it 
under section 27(1) of the Industrial Relations Act 1979, 
and all other powers thereunder, hereby orders: 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Albany Regional Hospital, Albany 

and Others 
and 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

No. PSA 2277 of 1987. 
HOSPITAL SALARIED OFFICERS AWARD 

No. 39 of 1968. 
COMMISSIONER G.L. FIELDING. 

10th day of July 1989. 

Order. 
HAVING heard Ms S. McGurk on behalf of the 
applicant and Mr J. Kirwan on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and by 
consent, hereby orders— 

That the application be wholly discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Town of Kalgoorlie. 

No. 1170 of 1988. 
ENGINE DRIVERS (TOWN OF KALGOORLIE) 

AWARD No. 18 of 1979. 
COMMISSIONER J.F. GREGOR. 

5th day of September 1989. 

Order. 
WHEREAS on 10 October 1988 the Commission was 
advised by the Applicant Union that it would ascertain 
whether it intended to proceed with the application; 
and whereas notwithstanding the attempts by the 
Commission to establish the Union's position on a 
number of occasions, the Commission has not been 
advised of the Union's attitude; now therefore the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Hon Minister for Police 

No. 323 of 1987. 
POLICE AWARD No. 2 of 1966. 

COMMISSIONER G.L. FIELDING. 
7th day of July 1989. 

Order. 
HAVING heard Mr R. Stirling on behalf of the 
applicant and Mr J. Flood on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by 
consent, doth hereby order— 

That the part of the claim as was adjourned sine 
die on the 23 rd day of September 1987 be wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

Murdoch University. 
No. PSA 268 of 1987. 

SALARIED OFFICERS OF MURDOCH 
UNIVERSITY AWARD No. 16 of 1984. 
COMMISSIONER G.L. FIELDING. 

10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr J. Miller on behalf of the respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, by consent, hereby 
orders— 

That the application be wholly discontinued. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

University of Western Australia. 
No. PSA 267 of 1987. 

SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R.L. Slater on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, by consent, 
hereby orders— 

That the application be wholly discontinued. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. [L.S.] 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The University Salaried Officers' 
Association of Western Australia 

(Union of Workers) 
and 

University of Western Australia. 
No. PSA 2174 of 1987. 

SALARIED OFFICERS OF THE UNIVERSITY OF 
WESTERN AUSTRALIA AWARD No. 16 of 1977. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R.L. Slater on behalf of the 
respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, by consent, 
hereby orders— 

That the application be withdrawn by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

NOTICES — 
Award/Agreement — Matters — 

Application No. 2225 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "BRICK. MANUFACTURING AWARD 

No. 19 of 1979" 
NOTICE is given that an application has been made to 
the Commission by Prestige Brick under the Industrial 
Relations Act 1979 for a variation of the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Add to this award an Appendix containing the 
following: 

1. — Scope. 
The provisions of this Appendix shall apply only 

to those workers employed at Prestige Brick and 
engaged in the callings referred to herein. 

5. — Wages. 
Callings referred to: 
Machine Attendant Grade 1. 
Machine Attendant Grade 2. 
Fork Lift Driver. 
Front End Loader (over 130 bhp). 
All Others. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 
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Application No. 2222 of 1989. 
APPLICATION FOR VARIATION OF AN AWARD 

TITLED "CLUB WORKERS AWARD 
No. 12 of 1976" 

NOTICE is given than an application has been made to 
the Commission by the Kalamunda Club Inc and 
Others under the Industrial Relations Act 1979 for 
variation of the above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 4.—Scope: delete this clause and insert in 
lieu: 

4.—Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21.—Wages of 
this award in any club licensed to sell liquor 
pursuant to the Liquor Licensing Act 1988. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
7th day of September 1989. 

Application No. A19 of 1989 
APPLICATION FOR AN AWARD ENTITLED 

"CSBP AND FARMERS AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by CSBP and Farmers Ltd and 
Australian Gold Re-Agents Pty Ltd under the 
Industrial Relations Act 1979 for the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

3. — Area and Scope. 
(1) This award shall apply to the employees 

referred to in Clause 9. — Wages employed by 
CSBP and Farmers Ltd. Western Australia and 
Australian Gold Re-Agents Pty; and the 
respondent unions. 

(2) This award shall replace the 
Superphosphate and Chemical Employees Award 
No. A15 of 1986 as amended, the Building Trades 
Award No. 31 of 1966 as amended and 
consolidated, the Metal Trades (General) Award 
No. 13 of 1965 as amended and consolidated, the 
Engine Drivers (General) Award No. 21A of 1977 
as amended and consolidated, in so far as those 
awards applied to employees referred to in 
subclause (1) of this clause. 

(3) The respondent unions are as follows: 
(a) Amalgamated Metal Workers and 

Shipwrights Union of Western 
Australia. 

(b) Australasian Society of Engineers, 
Moulders and Foundry Workers, 
Industrial Union of Workers, Western 
Australian Branch. 

(c) The Construction, Mining and Energy- 
Workers Union of Australia — Western 
Australian Branch. 

(f) The Operative Painters and Decorators 
Union of Australia, West Australian 
Branch. Union of Workers. 

(g) The Plumbers and Gasfitters Employee's 
Union of Australia, West Australian 
Branch. Industrial Union of Workers. 

(4) Except as provided in Clause 43, this award 
shall also replace all agreements between the 
employer and the respondent unions, whether the 
agreements are registered in the Commission or 
unregistered agreements. 

9. — Wages. 
Classifications referred to in this clause: 
Production and Maintenance Workers 

Group one to eight. 
Maintenance Trades 

Group one to five. 
A copy of the proposed award may be inspected at my 

office at 815 Hay Street, Perth. 

REGISTRAR. 

Application No. A20 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT SCHOOLS MAINTENANCE 

EMPLOYEES AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous. WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Gardeners (Government) 
Award No. 16 of 1983 and Cleaners and Caretakers 
(Government) Award No. 32 of 1975 insofar as those 
awards relate to the Ministry of Education. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout the State of 

Western Australia to buildings and grounds 
maintenance employees employed by the Ministry 
of Education including the callings of cleaning, 
cleaning supervision and training, gardening, 
gardening supervision and training, horticulture, 
horticultural training, handyperson, school pool 
maintenance, caretaking and Home Economics 
Assistant. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
13th day of September 1989. 

(d) Electrical Trades Union of Workers of 
Australia (Western Australian Branch), 
Perth. 

(e) The Federated Miscellaneous Workers 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 
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Application No. 2177 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "HOTEL AND TAVERN WORKERS 

AWARD No. 31 of 1977". 
NOTICE is given that an application has been made to 
the Commission by The Western Australian Hotels 
Association Incorporated (Union of Employers) under 
the Industrial Relations Act 1979 for a variation of the 
above award. 

As far as relevant, those parts of the proposed av/ard 
which relate to area of operation or scope are published 
hereunder. 

Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21. — Wages of 
this award, in any establishment, or part thereof, 
licensed pursuant to the Liquor Licensing Act 
1988, with a Hotel Licence, Hotel Restricted 
Licence, Tavern Licence, or a Special Facility 
Licence. Provided that this award shall not apply to 
those areas or facilities described in section 46(5) — 
but excluding those areas or facilities described in 
paragraphs (c), (g), (h) and (j) of that section — of 
the Liquor Licensing Act 1988 which have been 
issued with a Special Facility Licence. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 

Application No. 2178 of 1989 
APPLICATION FOR VARIATION OF AWARD 
TITLED "MOTEL, HOSTEL, SERVICE FLATS 

AND BOARDING HOUSE WORKERS 
AWARD No. 29 of 1974". 

NOTICE is given that an application has been made to 
the Commission by the Belmont Park Motel and Others 
under the Industrial Relations Act 1979 for a variation 
of the above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Clause 4. — Scope: Delete this clause and insert in 
lieu: 

4. — Scope. 
This award shall apply to all workers employed 

in the callings described in Clause 21. — Wages of 
this award, in any establishment, or place where 
boarders and/or lodgers are catered for, either 
permanently or otherwise, or where furnished or 
unfurnished apartments are sublet to tenants and 
where there is service as to the provision of meals 
and/or cleaning. Provided that this award shall not 
apply to any establishment bound by the Hotel and 
Tavern Workers' Award No. 31 of 1977. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

REGISTRAR. 
11th day of September 1989. 

Application No. 2184 of 1989 
APPLICATION FOR VARIATION OF AN AWARD 

TITLED "NURSES (ROYAL FLYING DOCTOR 
SERVICE) AWARD No. 18 of 1982". 

NOTICE is given that an application has been made to 
theCommission by The Australian Nursing Federation 
Industrial Union ofWorkers, Perth under the Industrial 
Relations Act 1979 for variation of the above award. 

As far as relevant, those parts of the proposed 
amendments which relate to area of operation or scope 
are published hereunder. 

Clause 3. — Area and Scope: Delete this clause and 
insert in lieu thereof the following: 

3. — Area and Scope. 
This award shall apply to all registered nurses 

employed in the classifications set out in Clause 21. 
— Wages, by any branch, division or section of the 
Royal Flying Doctor Service of Australia Inc. and 
shall have effect throughout the State of Western 
Australia. 

Add a new Clause 29. — Schedule of Respondents as 
follows: 

29. — Schedule of Respondents. 
Royal Flying Doctor Service of Australia 

(Western Australian Division) Inc. Hangar 105, 
Jandakot Airport, Jandakot, WA 6164. 

Royal Flying Doctor Service of Australia 
(Victorian Section) I nc. comer River Street and 
Toorak Road, South Yarra. Victoria 3141. 

Royal Flying Doctor Service of Australia 
(Eastern Goldfields Section) Inc. 56 Piccadilly 
Street, Kalgoorlie, WA 6430. 

A copy of the proposed amendments may be 
inspected at my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

7th day of September 1989. 

Application No. PSA A4 of 1989 
APPLICATION FOR OF AN AWARD 

F.NTITLED "PUBLIC SERVICE GENERAL 
CONDITIONS OF SERVICE AND ALLOWANCES 

AWARD 1989" 
NOTICE is given that an application has been made to 
the Commission by The Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above award. 

This award replaces the Public Service 
Miscellaneous Allowances Award 1982, No. 14 of 1982; 
Public Service Camping Allowance Agreement 1985, 
No. 2 of 1985; Public Service District Allowance Award 
1988, No. PSA A5 of 1985; Public Service Diving and 
Flying Allowances Agreement 1982, No. 16 of 1982; 
Public Service Allowance (Higher Duties) Award 1981, 
No. 8 of 1981; Public Service Motor Vehicle Allowance 
Consolidated Award 1986, No. 13 of 1976; Public 
Service Overtime Allowance Award 1976, No. 10 of 
1978; Public Service Property Allowance Award 1981, 
No. 4 of 1981; Public Service Shift Work Agreement 
1978, No. 24 of 1978. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 



3. — Scope. 
This award shall apply to all Government 

Officers employed under the provisions of the 
Public Service Act 1978, whose offices are not 
included in the Special Division of the Public 
Service. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street Perth. 

J. CARRIGG. 
Registrar. 

8th day < " September 1989. 

Application No. 2022 of 1989 
APPLICATION FOR VARIATION OF AWARD 

TITLED "RESTAURANT, TEAROOM AND 
CATERING WORKERS ARD 

No. 48 of 1978". 
NOTICE is given that an application has been made to 
the Commission by the Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers under the 
Industrial Relations Act 1979 for a variation of the 
above award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

Extend the scope of the award to include coverage of 
workers employed in cabarets and discotheques by 
deleting subclause (2)(a) of Clause 6. — Definitions and 
inserting in lieu: 

(2)(a) "Catering Establishment" shall mean any 
building or place where meals and/or light 
refreshments and/or drinks are served and 
provided for weddings, parties, dances, social 
functions, discotheques, cabarets, theatres, 
festivals, fairs, exhibition buildings, cultural 
centres, convention centres, entertainment centres, 
racecourses, showgrounds, sporting grounds, and 
the like. 

Acopy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

22nd day of August 1989. 

(b) This award shall apply to all employees 
employed in the callings described in 
Clause 7. — Rates of Pay of this award in 
the entertainment and associated indus- 
tries as carried out by the respondents. 

(c) Without limiting those industries the 
entertainment and associated industries 
shall include: Opera, Dance, Theatre, 
Puppetry, Variety Shows, Vaudeville 
Shows, Circuses, Revues, Pantomime, 
Balls, Dances, Weddings, Socials, 
Fashion Parades, Retail Store Promot- 
ions, Public Relations and Promotions 
featuring performers appearing in 
person. Shopping Centres, Markets, 
Restaurants, Cabarets, Winehouses, 
Casinos, Nightclubs, Hotels, Motels, 
Taverns, Clubs (including but not limited 
to Social Clubs, Sporting Clubs, Ethnic 
Clubs), Theme Parks, Festivals, Ships 
and Ferries, Schools (including but not 
limited to Dancing Schools, Drama 
Schools, Talent Schools, Primary 
Schools, Secondary Schools, Universities 
and Colleges), Entertainment Promoters, 
Entrepreneurs, Agents, Bandleaders, 
Entertainment Contractors/Directors, 
Arenas (including but not limited to 
skating arenas). Recreation Centres and 
all open air venues (including but not 
limited to Recreational Parks, Aquatic 
Centres. Streets, Arenas, Building Sites 
and anywhere live performances may be 
given by performers). 

7. —Rates of Pay. 
Callings mentioned: 

Specialty Artiste. 
Variety Artiste. 
Vocalist. 
Actor or Actress. 
Ballet Ensemble or Chorus. 
Model or Showgirl. 
Skaters. 
Square Dance Team Member. 
Aquatic Artiste. 
Supernumeraries. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

REGISTRAR, 
15th day of August 1989. 

Application No. A18 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"THE PERFORMERS LIVE AWARD (WA) 1989" 
NOTICE is given that an application has been made to 
the Commission by Actors, Artists and Announcers 
Equity of Western Australia (Union of Employees) 
under the Industrial Relations Act 1979 for the above 
award. 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder. 

4. — Area and Scope. 
(a) This award shall have effect throughout 

the State of Western Australia and shall 
include employment outside of the State 
of WA where such employment origin- 
ated in WA. 
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INDUSTRIAL MAGISTRATE — 

Complaints before — 
BEFORE THE 

INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

Section 83. 
The United Furniture Trades Industrial 

Union of Workers. WA 
and 

The Construction, Mining and Energy- 
Workers' Union, Western Australian Branch. 

Complaint No. 157 of 1989. 
Breach of Orders—Various 
Union Union 

INDUSTRIAL MAGISTRATE 
D.W. WALSH Esq SM. 

Perth, 4th day of August 1989. 

Breach of Orders — Bans — Limitations — No Case to 
Answer: Rejected — Proven. 

Reasons for Decision. 
THE INDUSTRIAL MAGISTRATE: This is my 
judgment in this matter. The complaint is that on the 
12th day of May 1989 at Casuarina, the Construction, 
Mining and Energy Workers' Union of Western 
Australia has committed a breach of an award in that 
there occurred a breach of an order of the Commission 
dated 4 May 1989. The breach relied on is Clause 3 of the 
Order of the Commission: 

That the CM Eli shall ensure that bans and 
limitations or other industrial action imposed or to 
be imposed on members of that union in relation to 
an issue arising from the subject of the above 
conference shall be of no effect and shall be 
lifted. 

I have heard a submission of no case to answer which 
I rejected and at this stage it is for the Court to weigh up 
the evidence and determine whether or not the 
complainant has proved on the balance of 
probabilities, first of all, that the acts complained of, 
namely the obstruction of a truck that came on to the 
site — whether or not that type of action constituted an 
industrial action and I find it proven beyond a 
reasonable doubt that such action, namely the 
obstruction of the truck that came on the site, did 
constitute industrial action by the persons who did, in 
fact, obstruct the truck. 

In relation to this obstruction I refer to the evidence of 
Mr Durnthaler and the conversation he had with a Mr 
Mick Day and Mr John Curran. We know Mr John 
Curran was a union official. That is not in dispute. What 
is in dispute is whether or not Mick Day was a union 
organiser. I find clearly that Mick Day held himself out 
to be a union organiser and in the absence of any 
evidence to the contrary I find that he was acting in that 
capacity on the site. 

At page 16 of the transcript we have a conversation 
between Mr Durnthaler — he spoke to Mick Day and to 
John Curran "on what action was taking place here — 
well, around the wagon — and both Mick and John said 
that the CMEU members on the Stage 1 Casuarina were 
forming a picket line around this wagon. I asked them, 
'Are you aware of the decision that came out of the 
Commission with regard to this coverage?' — I think 
which they were disputing — and they said — as far as 
his members were concerned that they were not happy 
with that decision and they were going to picket and 
stop this wagon from entering the site". So in the 
absence of any evidence to the contrary I find that he 
was, in fact holding himself out to be a union organiser 

— that is, Mr Day. One can, in the circumstances, have 
regard to that conversation in determining whether or 
not there was industrial action on the site when 
considered with the act of members of the union on the 
actual site in obstructing this truck that came on the 
site. 

Having weighed up the evidence as a whole I find that 
there is evidence that Clause 3 of the Order has not been 
complied with as there is evidence of obstruction which 
is an industrial action by a union organiser, members 
and an official, Mr John Curran, of members of the 
union — that is, the defendant union — that they were 
obstructing the complainant union a member of which. 
Concept Interiors, was carrying out work at Casuarina 
Prison site. 

So for the reasons just stated I find the complaint 
proven on the balance of probabilities. 

LONG SERVICE LEAVE — 
Boards of Reference — 

Special — 
BOARD OF REFERENCE. 

Construction Industry 
Portable Paid Long Service Leave Act 1985. 

Brian G. Hoskins 
and 

Construction Industry Long Service 
Leave Payments Board. 

BEFORE A BOARD OF REFERENCE. 
Mr J. CARRIGG — Chairman 

Mr W.S. LATTER — Employee's Representative 
Mr D.M. JONES — Employer's Representative. 

Perth 11th day of August 1989. 

Decision. 
THIS Board of Reference is convened pursuant to the 
Construction Industry Portable Paid Long Service 
Leave Act 1985 on the application of B.C. Hoskins of 
B.G. and E.D. Hoskins, Builders, 342 Ulster Road, 
Albany. 

By letter of the 26th day of April 1989 Mr Hoskins 
requested a Board of Reference in the following 
terms: 

I would ask that the Board of Reference consider 
either:— 

1. That I be excluded as an employee under 
the terms of the Act, or 

2. That the ordinary pay be calculated using 
"the ordinary rate of wage payable" for 
the amount of time I actually work on 
site. 

Facts found by the Board of Reference. 
Mr Brian George Hoskins is an employee registered 

by the Construction Industry Long Service Leave Pay- 
ments Board, th at registration being effected on the 20 th 
day of January 1988 on an application by Mr Hoskins 
made on the 18th day of January 1988. Exhibit 2 is a 
copy of that application. 

Mr Hoskins' ordinary pay for the purposes of the 
contribution his employer is required to make is that of 
a Plasterer under the Building Trades (Construction) 
Award 1979 being the relevant prescribed award and 
relevant prescribed classification in accordance with 
the employee registration (Exhibit 2). 
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The jurisdiction of the Board of Reference is set out in 
the Construction Industry Portable Paid Long Service 
Leave Act 1985. and is limited to: 

All claims arising out of the — 
(a) refusal of the registration of an 

employee; 
(b) requirement that an employer register 

under this Act; 
(c) removal of the name of an employer or 

employee from the employers register or 
the employees register respectively; 

(d) assessment of the amount of ordinary pay 
of an employee under section 34; 

(e) the entitlement of an employee to long 
service leave; 

(f) the amount of any moneys to be paid in 
respect of a long service leave entitlement 
whether pro rata or otherwise. 

"Ordinary pay" is defined in terms of awards and 
classifications prescribed in Regulations made 
pursuant to the Act. 

The Construction Industry Long Service Leave 
Payments Board requires contributions from 
employers on the basis of a minimum of one day's work 
where part of a day is worked. 
The decision of the Board of Reference. 

This Board ofReference does not have jurisdiction to 
exclude employees from the provisions of the Act. 

This Board of Reference has the jurisdiction to deal 
with claims concerning the assessment of the amount of 
"ordinary pay" with respect to the prescribed award 
and/or classification. The Board does not have the 
jurisdiction to proportion the prescribed award rate for 
the calculation of contributions. 

The unanimous decision of this Board ofReference is 
that the two matters claimed by Mr B.G. Hoskins are 
outside its jurisdiction. 

Both claims are dismissed. 

(Sgd.) J. CARRIGG. 
Chairman. 

Appearances: Mr B.G. Hoskins on his own behalf. 
Mr R.D. Shaw (of Counsel) for the Respondent. 

Lodged in my office on 11 August 1989. 

(Sgd.) JOHN CARRIGG, 
Registrar. 

11th day of August 1989. 

69 W.A.I.G. 

BEFORE A 
BOARD OF REFERENCE. 
Long Service Leave Act 1958. 
Rocco Monterosso, Applicant 

and 
The Perth Trouser Company, Respondent. 

Mr J. CARRIGG — Chairman 
Mr W.S. LATTER — Employee's Representative 
Mr D.M. JONES — Employer's Representative. 

23rd day of August 1989. 
Ms R. Geneff for the Applicant. 
Ms G. Marton for the Respondent. 

Deteimination. 
BY letter of 1 May 1989 in the following terms: 

This Union has a dispute with regards to Perth 
Trouser Company of 86 Francis Street, Perth, an 
employee Mr Rocco Monterosso, 170 Crimea 
Street, Morley, we have requested from Perth 
Trouser Company that they pay Mr R. Monterosso 
long service leave which is due to him under the 
Long Service Leave Act and we therefore request 
that a Board ofReference and a Hearing date be set 
for that dispute — 

from the Clothing and Allied Trades' Union of 
Australia, this matter comes before this Board of 
Reference. 

The Perth Trouser Company, on the advice of the 
Secretary of the Clothing and Allied Trades' Union of 
Australia is a named Respondent to the Clothing 
Trades Award 1982, an Award of the Australian 
Industrial Relations Commission. 

The Board of Reference is asked to determine a 
dispute between Mr Rocco Monterosso and the Perth 
Trouser Company concerning long service leave for the 
period 10 February 1970 to 23 March 1989. 

The employer's position is that Mr Monterosso does 
not have an entitlement to long service leave because of 
absences between 21 November 1974 and 21 April 1975, 
14 December 1979 and 18 February 1980, and for four to 
five months after 2 June 1988 (date not specified), 
during which leave entitlements were exhausted and 
which broke continuity of service. Mr Monterosso 
ceased on 23 March 1989. 

The employer has a policy that unpaid leave is not 
granted — 

Transcript page 24 cross-examination E.J. Kerr 
— "Have you actually ever let other people have 
any unpaid leave?" — "No. We make it a strict 
policy, no unpaid leave so in cases like this, when 
something comes up, people can't say yes, I was 
given unpaid leave, because it's a policy, we don't 
give unpaid leave so there's no 
misunderstanding". 

With respect to the period (21 November 1974 to 21 
April 1975) Mr Monterosso was unable to work because 
of illness during which time his paid sick leave 
entitlement was exhausted, however, the whole of the 
period was covered by Doctor's Certificates. 

Mr Monterosso at page 13 in cross-examination, in 
relation to his return to work on 21 April 1975, stated as 
follows:— 

"When the doctor — he give me last certificate — 
he say, 'you be able to go to work'. I started Monday, 
and Doctor Hurly he gave me right to go to work 
and I start as usual Monday." 

With Mr Monterosso's absence between 14 
December 1979 and 18 February 1980, which was for the 
purpose of travelling to Italy to visit his ailing father, 
that period was covered partially by his entitlement to 
annual leave, the balance of the period being an 
absence for which no payment was made. 
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With respect to Mr Monterosso's absence between 2 
June 1988 and a date some four or five months later 
where he again was ill nothing in the evidence indicates 
that he provided a Doctor's Certificate. 

Ms Marlon referred the Board to provisions of the 
Long Service Leave conditions of the Western 
Australian Industrial Relations Commission in 
particular Clause 1 .—Right to Leave — 

A worker shall as herein provided be entitled to 
leave with pay in respect oflong service — and — in 
subclause 6(d) — Service shall be deemed to be 
continuous notwithstanding any absence from 
duty authorised by the employer. 

Ms Marlon outlined the employer's position with 
respect to Mr Monterosso's absences at pages 23 and 24 
of the Transcript in the following terms4. 

We wish to lead evidence that the two absences of 
Mr Monterosso between 28 November 1974 and 21 
April 1975 and between 14 December 1979 and 18 
February 1980 were not authorised leave of 
absence. 

For that reason Mr Monterosso's service should 
not be deemed to be continuous. 

We shall lead evidence that Mr Monterosso's 
request for unpaid leave was not guaranteed, that 
he was made aware of the Company's longstanding 
policy regarding not to provide unpaid leave for the 
purposes of overseas visits. We shall show that Mr 
Monterosso was not promised to have a secure job 
on his return and that there was no date of 
recommencement of employment arranged. 

We wish to argue that in view of these facts Mr 
Monterosso did not have reasonable grounds for 
the belief that he had been granted and authorised 
leave by the Perth Trouser Company. 

Section 6 of the Long Service Leave Act in subsection 
(l)(b) provides for periods of absence from duty 
necessitated by sickness or injury to the extent of 15 
working days in a year to be included for the purposes of 
providing entitlements pursuant to the Long Service 
Leave Act. 

Subsection (2)(i) of section 6 of that Act is in the 
following terms: 

(2) For the purposes of this Act, the employment 
of an employee whether before or after the 
commencement of this Act shall be deemed to be 
continuous notwithstanding — 

(i) Any absence of the employee frpm his 
employment after coming into operation 
of this Act by reason of any cause not 
specified in subsection 1 of this section or 
in this subsection unless the employer, 
during the absence or within 14 days of 
the termination of the absence gives 
written notice to the employee that the 
continuity of his employment has been 
broken by that absence, in which case the 
absence shall be deemed to have broken 
the continuity of his employment. 

There is no evidence before the Board that the 
employer provided written notice as required by the Act 
to Mr Monterosso either during any of his absences 
within 14 days after the termination of those 
absences. 

There is a link between the Long Service Leave Act 
1958 and the Long Service Standard Provisions of the 
Western Australian Industrial Relations Commission 
by the provisions in section 8A of that Act. 

In this case, whilst the Long Service Leave provisions 
of the Western Australian Industrial Relations 
Commission, referred to by Ms Marlon, are similar to 

those of the Long Service Leave Act 1958, the Board is 
however, unable to see the relevance of those provisions 
to Mr Monterosso's situation. 

This Board is required in accordance with its 
functions set out in section 14 of the Long Service Leave 
1958 to concern itself with the rights and liabilities 
under that Act. 

The provisions of section 6(2)(i) of the Act are directly 
relevant to Mr Monterosso's employment. 

The requirement on an employer to advise in writing 
that continuity of employment has been broken by an 
absence is clearly set out in the Act. 

Mr Monterosso's circumstances in his employment 
with the Perth Trouser Company are that he has been 
employed for a period from 10 February 1970 to 3 
March 1989 during which there were three absences 
where leave entitlements became exhausted prior to his 
resuming work. 

However, in each case Mr Monterosso did resume 
work with the Perth Trouser Company. That Company 
has a policy of no leave without pay. 

Notwithstanding that, the Perth Trouser Company as 
an employer is subject to the Long Service Leave Act 
1958 and it is clear to this Board of Reference that in Mr 
Monterosso's case the requirement on the employer by 
the Act to notify the employee in writing to establish 
that absences be deemed to break continuity of 
employment was not met. 

The application of section 6(2)(i) of the Long Service 
Leave Act and the similar provision in the 
Commission's Long Service Leave conditions in 
circumstances similar to that of Mr Monterosso have 
been considered by Boards of Reference on previous 
occasions. An examination of these considerations 
confirm the need for an employer to avail himself of the 
protection of giving written notice to the employee that 
the continuity of his employment is deemed to have 
been broken for an absence not referred to in section 
6(1) of the Act. 

For convenience of the parties references to those 
previous occasions are recorded in this 
determination. 

J.F. Lovett v. A J. Barnes (54 WAIG 1222) where the 
following statement is recorded (at page 1223) — 

1 would make a final point that under section 
6(2X0 of the (Long Service Leave) Act had Barnes 
intended Lovett's period away from employment to 
be a break in his continuous service, he had the 
right under the subsection to inform Lovett in 
writing that his service was broken. 

R. Von Vessem v. Hygienic Textile Processing Co Ltd 
(55 WAIG at 702) — 

Another alternative is open to the employer in 
that either during the period of absence or within 
14 days of the termination of the absence notifying 
the worker, in writing, that such absence would be 
regarded as having broken the continuity of 
service. In the instant case the employer .has not 
availed himself of either of these protections. 

West Australian Hairdressers and Wigmakers' 
Employees' Union of Workers v. Zena Hair Fashions 
(64 WAIG 1171). 

The unanimous decision of the Board is that the 
application be granted for the following reasons. 
Firstly, because Mrs Martelli did not resign from 
her employment and she was clearly of the view 
that her employer granted her leave of absence to 
go to Italy, and further, on her own admission the 
employer did not terminate Mrs Martelli's services. 
Secondly, because the employer failed to give 
written notification to the applicant employee 
within the prescribed time that her absence would 
be regarded as having broken her continuity of 
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service. In this respect the employer's ignorance of 
the law (award provisions) is no excuse. 

Having regard for the circumstances of Mr 
Monterosso's absences and that he was not given 
written notice, as is required by the Long Service Leave 
Act 1958, by his employer that the continuity of his 
employment was broken by his absences, it is the 
unanimous determination of this Board of Reference 
that the periods between 21 November 1974: and 21 
April 1975,14 December 1979 and 18 February 1980 and 
the four or five months period after 2 June 1988 during 
which time Mr Monterosso was absent from work do 
not for the purposes of the Long Service Leave Act 1958 
break the continuity of his service. 

Mr Monterosso is therefore entitled to payment for 
Long Service Leave for his services with the Perth 
Trouser Company from 10 February 1970 and 23 March 
1989. The periods of Mr Monterosso's absence however, 
do not count as part of the period of employment for the 
purposes of calculation of his entitlement save for those 
parts of those periods with respect to absences specified 
in section 6(1) of the Act. 

(Sgd.) J.G. CARR1GG. 
Chairman. 

23rd day of August 1989. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Peter Dean Bastow 
and 

Pamela Mason. 
No. 693 of 1989. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979. By it the applicant, Mr Peter Bastow, claims 
that he is due entitlements in accordance with a 
contract of employment he had with Ms Pamela 
Mason. The entitlements claimed are outstanding 
wages and payment of a sum of money in lieu of 
notice. 

A conference pursuant to section 32 of the Act was 
convened but there was no appearance by or on behalf 
of the respondent and, on subsequently being asked by 
the Commission whether she wished to pursue that 
course, the respondent declined. 

The applicant's claim is summarised as follows: that 
he applied for a job with Ms Mason and, after an 
interview, he was offered and accepted the position of 
head chef; that he commenced that employment on 17 
April 1989; that it was a term of his employment that he 
be paid $500 nett for each week of work provided that by 
agreement, the amount to be paid per week for the first 
four weeks was $250 nett with the sum of $1 000 nett 
being due on the completion of four weeks' service and 

thereafter $500 nett per week was to be paid; and that he 
was dismissed on lOMay 1989 without due notice of one 
week or payment in lieu of such notice ($500 nett) and 
without outstanding wages of $600 nett. The applicant 
acknowledges that he received a total of $1 400 from the 
respondent during his employment. He seeks an Order 
from the Commission that the respondent pay him a 
total of $1 100 nett. 

The respondent admits that there was a contract of 
employment between her and the applicant and that 
Bastow was engaged as a head chef but denies that it was 
on the terms claimed by the applicant and denies that 
the applicant was dismissed at all. According to the 
respondent Bastow abandoned his employment on 10 
May 1989. The Commission also was told that Bastow's 
employment was covered by an award, that he was paid 
award rates and that the terms on which he was engaged 
included a wage of $250 nett per week with "incentive" 
bonuses from time to time at the discretion of the 
employer but with the first review for such a payment to 
be after four weeks' service by the applicant. 

The questions for the Commission in this matter are 
limited. First, what were the terms of the contract of 
employment? Second, was there due service in 
accordance with the contract of employment thereby 
giving rise to entitlements? Third, if so have those 
entitlements been received? 

The applicant and the respondent presented their 
own cases. Each gave sworn evidence in the form of 
statements and was subject to cross-exa mination by the 
other. No other witnesses were called and there are no 
exhibits before the Commission. The Commission 
endeavoured to facilitate the parties' understanding of 
procedures, the ramifications of certain procedural 
actions and the need to contain their respective cases to 
relevant matters. But these endeavours were only 
partially successful. The level of acrimony on each side 
is evidenced in the series of allegations and counter 
allegations throughout the proceedings. The 
Commission's role of course in matters of this nature is 
limited to findings of fact and conclusions thereupon. 
In arriving at those findings and conclusions I have had 
regard only for that evidence which went to questions to 
be answered. 

The onus is on the applicant to establish his claim on 
the balance of probabilities. It is an agreed fact that in 
the course of his employment the applicant received a 
total of $1 400 from the respondent. It is an agreed fact 
that $1 000 of this represented wages. It is an agreed fact 
that the contract of employment ended 10 May 1989. 
What is not agreed and which must be established are 
the following. Was the employment covered by an 
award or order of the Commission such to preclude its 
consideration pursuant to section 29(b)(ii) of the Act? If 
the Commission as constituted has jurisdiction, was it a 
term of the contract that after four weeks' service the 
applicant would be paid wages of $1 000? Was the 
applicant dismissed? Was it a term of the contract that 
its termination was by way of one week's notice or 
payment in lieu of notice? If the applicant was 
dismissed did he receive payment in lieu of notice? 

It is Ms Mason's evidence that the applicant was paid 
the weekly award rate for a head chef. The particulars of 
any award were not put before the Commission but, 
having regard for the nature of the place of work and the 
work done. I have concluded that the Restaurant. 
Tearoom and Catering Workers Award 1979 is relevant. 
The prescribed rate for a chef — there being no "head 
chef classification atthat time under this Award was 
$323.20 per week. However it is the applicant's evidence 
that he simply received cheques for the amounts of $250 
each week and that he believed no taxation deductions 
were made to arrive at this figure. This assumption was 
not challenged. No books were produced by the 



respondent and it appears no pay slips were received by 
the applicant. This strongly suggests that the applicant's 
version is to be preferred. There is other evidence which 
supports this view. The respondent's evidence is that 
she was not happy with the applicant's work. Yet there is 
the agreed fact that in the course of his employment she 
paid him $400 in advance of the four weeks' service 
because he requested it, a payment which she says was 
of a discretionary nature and to be paid for 
performance. This discrepancy suggests that the 
payment was in fact a benefit, and was not the subject of 
an award or order of this Commission. 

Having regard for this and all the relevant material 
before me I have concluded that it was a benefit of the 
contract that the applicant be paid wages of $500 nett 
per week with, by agreement, $250 of that wage per week 
being deferred until completion of four weeks' service. 
And while I note that the applicant's schedule as filed 
nominates 17 April 1989 as the commencement date of 
the contract of employment, both the applicant and the 
respondent gave evidence to the effect that it 
commenced earlier than that date. I have concluded 
that at the time the contract of employment ended it was 
in its fifth week. It follows that the applicant is due that 
portion of the deferred payment, being $600, not 
received. 

It remains to deal with the question of termination. 
The applicant's evidence is that at the end of the four 
weeks he gave one week's notice of termination but was 
dismissed during that week without notice. 

Having regard for the evidence so far as it goes to the 
events of 10 May 19891 have concluded that the fact of a 
significant level of luncheon bookings and a booking 
for 300 that evening make it unlikely that the 
respondent would have dismissed the applicant at that 
time. And although there was clearly a heated exchange 
between the applicant and the respondent, I am not 
convinced that the words used by the respondent were 
such to categorically have the effect of dismissal. It 
seems to me that it is likely that the applicant 
interpreted the respondent's words in that way and 
left. 

But that is not the end of the matter. There is still the 
question of notice. If, as I have concluded, the applicant 
left his employment on 10 May 1989 the question 
becomes whether he was in breach in so doing and 
thereby liable to a forfeiture of moneys in lieu of notice. 
I have concluded that it was not in that the terms of the 
contract of employment between the parties had 
already been seriously breached by the respondent 
such that the applicant was under no obligation. 

It follows that the applicant is due wages without loss 
for the three days he attended at work in the fifth 
week. 

As to notice, I have concluded that notwithstanding 
the evidence of the applicant having given one week's 
notice, there is insufficient before the Commission to 
establish that period of notice as a term of the contract. 
Having regard for that and for the fact of the Restaurant 
Tearoom and Catering Workers' Award 1979, I have 
concluded that that part of the applicant's claim should 
fail. 

Finally I note that in the course of these proceedings 
the respondent alleged that the applicant had 
improperly threatened her prior to this proceeding and 
in relation to the Commission. It cannotbe said that this 
allegation was substantiated by the respondent. 

Appearances: The applicant appeared on his own 
behalf. 

The respondent appeared on her own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Dean Bastow 

and 
Pamela Mason. 
No. 693 of 1989. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
the respondent on her own behalf, I the undersigned 
pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order — 

That the respondent pay to the applicant the sum 
of $900 within 21 days of the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clive Desmond Bowler 

and 
Robe River Iron Associates. 

No. 1926 of 1989. 
COMMISSIONER O.K. SALMON. 

31st day of August 1989. 

Direction. 
HAVING conducted a conference pursuant to section 
32 of the Industrial Relations Act 1979 at Perth on 
Thursday, the 31st day of August 1979; and having at 
that conference heard the applicant and MrR. Lilburne 
on behalf of Robe River Iron Associates, I make the 
following Directions pursuant to section 27(l)(v) of the 
Act for the expeditious determination of the matter: 

1. That Robe River Iron Associates shall, 
forthwith, offer Mr C. Bowler a contract of 
employment in the same classification subject 
to medical clearance as he was employed 
immediately before his dismissal on 2 August 
1989. 

2. MrC. Bowler shall comply with his contract of 
employment, and applicable industrial 
Awards, Agreements or Orders and obey all 
lawful instructions given to him by company 
officers and in particular his immediate 
supervision. 

3. That Robe River Iron Associates pay Mr 
Bowler the equivalent of ordinary wages lost 
as a result of his dismissal on 2 August 1989 
and that in respect of all benefits and 
entitlements conditional upon continuous 
service the employment of Mr C. Bowler shall 
be deemed to be unbroken from 2 August 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rocco Catalano 

and 
City of Armadale. 
No. 1571 of 1989. 

COMMISSIONER G.L. FIELDING. 
4th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the submission, taken from the transcript 
as edited by the Commissioner.) 

THE COMMISSIONER: As the events have turned 
out. this is a relatively simple matter. It is an application 
brought pursuant to the provisions of section 29(b)(i) of 
the Industrial Relations Act. 

The Applicant at all material times was employed as 
a cleaner by the City of Armadale. The Applicant's 
responsibilities, amongst other things, were to clean 
various properties owned by the Respondent. It was 
part of his obligation that he would be required to work 
unsupervised on weekends for up to two to three hours 
each day of the weekend. Moreover, he was to work in 
company with another, who. on the relevant occasion, 
was Mr Hall. It is common ground too that he was 
required to work on the weekend of 3 and 4 June, that is 
to say, the Saturday and Sunday. 

It is common ground, and certainly it is fair to accept, 
that the Applicant's employment was governed by the 
terms of the Municipal Employees (Western Australia) 
Award 1982, which is an Award of the Australian 
Industrial Relations Commission, as it now is. Clause 6 
of that Award sets out the details of the contract of 
service. In particular, it requires that there be one week's 
notice to terminate the contract where the period of 
continuous service is less than one year, as was the case 
for the Applicant, he having commenced employment 
with the Respondent on 17 October 1988. 

The Award further provides in Clause 6(e) that, 
notwithstanding the notice provision, "the employer 
shall have the right to dismiss any employee without 
notice for conduct that justifies instant dismissal, 
including malingering, inefficiency or neglect of duty, 
and in such cases the wages shall be paid up to the time 
of dismissal only". Moreover, Clause (6)(g) of the Award 
provides that, in respect of disputes regarding unfair 
dismissal, the provisions of the Award "shall not affect 
the right of an employee in the case of a claim by him 
that he has been unfairly dismissed from his 
employment to refer that matter to the Western 
Australian Industrial Relations Commisison in 
accordance with the provisions of section 29(b)(i) of the 
Industrial Relations Act". 

The Applicant complains that he was unfairly 
dismissed on 7 June 1989. The circumstances 
surrounding that dismissal happily are not really now 
in dispute. 

The evidence from the Respondent's witnesses. 
Monkhouse and Stevens, is, and I accept it in toto 
without any reservation, that on or about 3 and 4 June 
last Mr Stevens, who is the subforeman responsible for, 
amongst others, the Applicant, observed the Applicant 
and his partner at work. On the Saturday Mr Stevens 
observed the Applicant to enter the workshop where he 
would be expected to clock on for work at or about 6.00 
a.m. He was by himself. Shortly thereafter he saw the 
Applicant emerge from the place where he supposedly 
clocked on. From there he was seen to go to his 
residence where he stayed for approximately 25 
minutes. He then went to a hall for five mintues and 

another hall for five minutes, then returned to his 
residence for approximately 30 minutes, and then 
returned to the workplace to presumably clock off. 

At all times he was seen to be by himself, travelling in 
the Respondent's vehicle, which was provided for work 
purposes. 

On Sunday Mr Stevens observed Mr Hall to go into 
the workshop to seemingly dock on and thereafter go to 
one hall for five minutes, another for five minutes, then 
another for five minutes, then to his residence for 
approximately one hour and thereafter return to the 
workplace where again he seemingly clocked off. At all 
times he was by himself. 

On Tuesday Mr Stevens reported that matter to Mr 
Monkhouse, who was the Respondent's building 
supervisor. As a consequence, both of them, that is to 
say, Messrs Monkhouse and Stevens put to Mr Hall and 
the Applicant that they were not working together, but 
working alone, which was somewhat unusual. More 
than that, was the fact that the time clock cards for both 
persons indicated that they had each started work at the 
same time and left work at the same time on both 
Saturday and Sunday. Moreover, each had filled out 
time sheets indicating that they had both been at work 
on Saturday and Sunday and had both attended to 
various halls or other places described as "Cost centres" 
for times which did not accord with the activities which 
Mr Stevens had observed. 

When challenged about it by Messrs Monkhouse and 
Stevens both finally admitted that they had not been at 
work as indicated on the time cards, but rather that one 
had gone to work on Saturday and clocked on for the 
other and the other had gone to work on the Sunday and 
clocked on likewise for the one who had been at work on 
Saturday. It was Mr Catalano who went to work on the 
Saturday. He says now, and acknowledges, that he 
clocked on for Mr Hall as if he was at work that day 
when he was not. 

Mr Catalano says that in the early hours of Sunday 
morning he had been to the airport to farewell members 
ofhis family and was too tired to go to work. He rang Mr 
Hall to say that he would not be coming to work and as a 
consequence Mr Hall clocked him on as being at work 
and he acknowledged that the time sheet prepared 
thereafter which indicated that he was at work on both 
days and which is signed by him. as the time clock 
sheets, were correct and to some extent false. 

Mr Catalano asks for another chance. 
On the facts as 1 find them, and as I have outlined 

them, not by any measure can it be said that the 
dismissal was unfair. It is clear that the Applicant was, 
to say the very least, deceitful. He breached the trust 
which was reposed in him by his employer. I accept the 
evidence of Mr Monkhouse that when the Applicant 
was initially engaged by the Respondent he was told 
that he would be working unsupervised on the weekend 
and that there was therefore an element of trust placed 
in him. Clearly he has breached that, first by not 
attending to work when he should have; secondly, by 
signing the dock on cards and the time sheets which 
indicated that he was at work when he was not; thirdly, 
by docking on for Mr Hall when Mr Hall was not at 
work; and fourthly, although the Respndent does not 
rely on this, by indicating that he was at various 
workplaces when in fact, on the evidence of Mr Stevens, 
which I accept as being correct, he was at home and not 
at work. All of those factors, whether taken by 
themselves or together, dearly amount to gross 
misconduct such as to justify instant dismissal and in 
my view therefore the dismissal was not unfair. 

I observe in passing that the Applicant was paid all of 
his entitlements up to and including the date of his 
dismissal. In the circumstances he simply has no valid 
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grounds to complain that he was unfairly dismissed. 
Indeed, as I have indicated, I am satisfied that the 
dismissal was fair. 

The Respondent accepts that, although the Applicant 
signed a letter of resignation, it was under such terms as 
to amount to a constructive dismissal. In the 
circumstances the dismissal was a summary one. Again 
as the Respondent rightly concedes that in the 
circumstances the onus is on it, but as I have said, that 
onus has been well and truly discharged and in the 
circumstances I order that the application be 
dismissed. 

Appearances: Mr R. Catalano appeared in person. 
Mr S. Kenner appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rocco Catalano 

and 
City of Armadale. 
No. 1571 of 1989. 

COMMISSIONER G.L. FIELDING. 
30th day of August 1989. 

Order. 
HAVING heard Mr R. Catalano in person and Mr SJ. 
Kenner on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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for the request was that the cited respondent had agreed 
to pay the moneys claimed by both applicants over a 
specified time. The adjournment was granted. The 
matters were relisted for a hearing at a later date. There 
was no appearance by or on behalf of the cited 
respondent at that time. 

Notwithstanding any of the foregoing the onus is on 
the applicant raising a claim such as is the case in each 
of these matters to establish the following: that there 
was a contract of employment for the purposes of 
jurisdiction, the terms of that contract, the service giving 
rise to an entitlement, and the failure of the employer to 
allow the entitlement claimed. 

At the outset of proceedings the applicant in Matter 
No. 533 of 1989 sought leave to amend her claim to a 
total of $250 that being the lower amount in the 
alternative as filed. The applicant in Matter No. 535 of 
1989 also sought leave to amend her claim to a total of 
$340. The amendment proposed was the lower of the 
alternatives as filed less the sum of $15.00 to which, the 
Commission was told, a further check of her records of 
work revealed that she was not entitled. Notice of these 
proposed amendments was given to the Commission 
and forwarded to the cited respondent. 

Leave was granted to amend the respective claims in 
the manner sought. 

Evidence was given by both applicants and 
documentation of times worked was submitted in 
evidence in each case. 

Having regard for that evidence, I have concluded 
that each applicant has established that on and from 10 
January 1989 a contract of service existed between her 
and David Shaw trading as Aerobic Connection, that 
the obligations and responsibilities incumbent on each 
applicant as a consequence were duly met; and that the 
claimed entitlements are indeed due. 

This conclusion is reflected in the Orders which issue 
out of these matters. 

Appearances: Mr D.E. Cort on behalf of the 
applicants. 

No appearance on behalf of the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Louisa Chaney 

and 
David Sidney Shaw (previously trading as 

Aerobic Connection). 
No. 533 of 1989. 

Debra Lynn Langlois 
and 

David Sidney Shaw (previously trading as 
Aerobic Connection). 

No. 535 of 1989. 
COMMISSIONER S.A. KENNEDY. 

18th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: Both these applications were 
filed pursuant to section 29(b)(ii) of the Industrial 
Relations Act 1979. Both matters were listed for a 
conference in the first instance before the Commission 
as constituted. There was no attendance by or on behalf 
of the cited respondent at that time. These matters were 
listed for hearing on 16 June 1989. Again there was no 
appearance by or on behalf of the cited respondent. 
However, the matter did not proceed on that day after a 
request by the applicants for an adjournment was 
acceded to. The Commission was told that the reason 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Louisa Chaney 

and 
David Sidney Shaw (formerly trading as 

Aerobic Connection). 
No. 533 of 1989. 

COMMISSIONER S.A. KENNEDY. 
18th day of August 1989. 

Order. 
HAVING heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That David Sidney Shaw (formerly trading as 
Aerobic Connection) shall pay to Louisa Patricia 
Chaney of 55 Redfm Crescent. Beldon. Western 
Australia the sum of $250 within 21 days of the 17th 
day of August 1989. 

Commissioner. 

A71421/6 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Debra Lynn Langlois 

and 
David Sidney Shaw (formerly trading as 

Aerobic Connection). 
No. 535 of 1989. 

COMMISSIONER S.A. KENNEDY. 
18th day of August 1989. 

Order. 
HAVING heard Mr D.E. Cort on behalf of the 
Applicant and there being no appearance by or on 
behalf of the Respondent, I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order — 

That David Sidney Shaw (formerly trading as 
Aerobic Connection) shall pay to Debra Lynn 
Langlois of 7 Allenswood Road. Greenwood, 
Western Australia the sum of $340 within 21 days of 
the 17th day of August 1989. 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29(b)(ii). 

Paul Michael Chernoff 
and 

Stastra Page and Associates Pty Ltd. 
No. 907 of 1988. 

COMMISSIONER C.B. PARKS. 
17th day of July 1989. 

Order. 
HAVING heard Mr S. Melville (of Counsel) on behalf 
of the Applicant and Mr A.D. Wilson (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the respondent assign to the applicant 
unencumbered ownership of Commodore motor 
vehicle. Registration No. 7BA 925 within 21 days 
conditional upon the applicant first paying to the 
respondent the amount of $1 334.69. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Editors Note: Reasons for Decision are published in 
69 WAIG 2507. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Vera Prisciila Chidlow 

and 
Bethavon Uniting Church Homes for the Aged. 

No. 633 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20th day of July 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application 
pursuant to section 29(b)(i) of the Act for an Order for 
the reinstatement in employment of Mrs V.P. Chidlow 
in her former position of supervisor at Bethavon 
Uniting Church Homes for the Aged. 

For the applicant it is alleged that there was an unfair 
constructive dismissal of a summary nature which, in 
all the circumstances, should be reversed by the 
Commission. For the respondent it was contended that 
the applicant had become an unsatisfactory employee 
and that "the final straw" which led to the demand for 
the applicant's resignation (which was forthcoming) 
was the maladministration of drugs to a patient (Miss 
McPherson). 

In R. v. Prince Alfred College 46 SAIR 598 Olsson P. 
held inter alia that the existence of a threat which causes 
the employee to resign amounts to a constructive 
dismissal. This authority was approved and adopted by 
a Full Bench in TWU v. Eastern Goldfields Transport 
Board Appeal No. 253 of 1989 issued on 9 June 1989 
(unreported). Applying those authorities to the facts of 
the present case leads to the conclusion that there was a 
constructive dismissal by the respondent of the 
applicant. Because of the manner in which the case 
proceeded it is unnecessary to decide whether it was a 
summary dismissal or otherwise. 

The principles applicable to a consideration of 
whether there was an unfair dismissal are those 
contained in Undercliffe Nursing Home v. FMWU (65 
WAIG 385) and it is those principles which bind the 
Commission, as presently constituted, [see also RRIA v. 
CMEU Appeal No. 660 of 1988 (unreported) Parkers's 
Case and TWU v. Eastern Goldfields Transport Board 
(op. cit.)]. 

The facts established by the evidence given by Mr B. 
Gluestein, Mrs P. Williams and Ms G.M. Sylwestrzak 
are that: 

(a) With respect to a patient (Mrs Muir) the 
applicant's attitude was considered 
unsatisfactory by Mrs Williams and the 
applicant was warned that a repetition of such 
conduct would jeopardise her continued 
employment. 

(b) The applicant disregarded specific instruction 
by the acting supervisor in charge as to the care 
of patient. Mr Lamb, with unfortunate results 
for the patient. 

(c) On at least six occasions made errors in 
relation to the administration of drugs to 
patients at the Home. Further, on several 
occasions these errors were specifically drawn 
to the applicant's attention and the need for 
greater care stressed to her. 

(d) The applicant was well aware that the 
maladministration of drugs could result in 
instant dismissal for misconduct. 

Indeed, after the incident with patient. Miss 
McPherson. the applicant herself expected to be 
instantly dismissed, but in the event was not. 
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With due respect, to the applicant's evidence of 
differing with her supervisors as to the best way to go 
about the care of patients, the reality is that it is the 
employee's duty to carry out the lawful instructions of 
the employer, whether or not she agreed with those 
instructions. 

In the result the Commission considers that the 
dismissal of the applicant as an unsatisfactory 
employee by the respondent was not in all the 
circumstances unfair. 

The application is therefore refused. 
Appearances: Ms C. Francas appeared for the 

applicant. 
Mr V. Hockless appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Vera Priscilla Chidlow 

and 
Bethavon Uniting Church Homes for the Aged. 

No. 633 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

20th day of July 1989. 

Order. 
HAVING heard Ms C. Francas on behalf of the 
applicant and Mr V. Hockless on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Contractual Entitlements. 

Barry James Collinson 
and 

Waimex Pty Ltd. 
No. 548 of 1989. 

COMMISSIONER J.F. GREGOR. 
29th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner.) 

THE COMMISSIONER: The Applicant, Barry James 
Collinson, filed in the Registry on 7 April 1989 an 
application pursuant to section 29B(2) of the Industrial 
Relations Act 1979. In the application he claims that as 
a result of a contract of employment entered into 
between him and the Respondent, Waimex Pty Ltd, he 
is entitled to benefits which were not paid. He identifies 
the benefits as an airline ticket unpaid commissions 
and car allowance. The parties met in conference and 
part of the dispute was resolved by consent and an 
Order issued on 6 June 1989 providing for a payment of 
$1 174.34 for unpaid commissions. The reference was 
divided to allow debate on the two matters left 
outstanding as aforesaid. 

It appears that Mr Collinson was engaged by the 
Respondent Company as a market development 
manager for Western Europe. On entering the 
arrangement the parties put their hands to a document 
called an 'Employment Agreement between Waimex 
Pty Ltd and Barry James Collinson', such document 
having been entered into evidence before the 
Commission as Exhibit C4, 

The document contains a clause which goes to the 
centre of the dispute between the parties, and I will 
return to that clause soon. 

According to the Applicant he continued to work for 
the Respondent following his engagement in February 
1988, performing duties in accordance with the 
contract, and in October 1988 he received an offer from 
another Company. He regarded that offer as extremely 
attractive and was inclined to accept it. The details of 
the remuneration package of that offer have been 
placed before the Commission in Exhibit Cl. The 
Applicant says, and the Respondent admits, that there 
was a discussion concerning the continuation of the 
Applicant's employment with the Respondent, and 
some changes were made to the contract by the 
Respondent to accommodate that. Those changes, 
according to Mr Collinson, are described in a general 
statement whichis in Exhibit C2, the relevant part, for 
the purpose of this proceeding, being set out in the 
second paragraph on page two which provides: 

It was believed that the Waimex offer would in all 
respects be equal to the other offer plus the 
provision of an economy ticket, Perth. London, 
Perth, for Mrs Kay Collinson, to be used April, May 
1989, in conjunction with a business visit by B.J. 
Collinson. 

That general statement was not accepted by the 
Respondent who produced a document styled, 
"Addendum to Deed of Service Agreement", which is 
before the Commission as Exhibit C3. That addendum 
touches upon issues which were subject to debate in that 
it amends Clause 5 of the contract to which I have 
previously referred. The document was not signed but it 
is, for the main part, accepted by the Applicant in his 
evidence that what it prescribes is what was agreed, 
except for the question of what I understand to be 
severance payment. I therefore find that the contract 
consists of the document in evidence as Exhibit C4, and 
attested to by both parties, and the document Exhibit 
C3. Now, these are the documents to which I must give 
my attention. It should be said that the Commission in 
dealing with matters pursuant to this section of the Act 
is acting judicially, and its task is specific. It is not to 
investigate whether the contract made between the 
parties was fair or not. 

Its function is to discover the precise terms of a 
contract and by application of those terms discover 
whether a benefit has not been paid. Once that step is 
taken the Commission can then apply the notions of 
equitable relief which are set out in section 26 of the Act. 
It may or may not then make an order to give effect to the 
benefit, but the first part of the function is judicial, and 
the discovery of the terms of the contract are 
fundamental to the exercise of the jurisdiction. Turning 
to the contract itself, it appears from its structure that it 
is a thorough document which touches upon the terms 
and conditions of employment in what can be 
described as an exhaustive manner. 

It appears, and I accept the evidence of the parties, 
that the various placita to Clause 5 were subject to 
change and were subject to amendment, and I read the 
document as if such amendments were made. When 
doing so though, the preamble to Clause 5 is important. 
That preamble says this: 
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The Company shall pay to the Executive during 
the continuance of his employment pursuant to 
this agreement, remuneration calculated as 
follows. 

The words are clear and unequivocal. The payments 
are directed to be made and entitlement exists during 
the continuance of the contract, and only during that 
time. This means, as a matter of law. that there is no 
ongoing right to any payment once the contract is 
finished. That is, any right to payment set out in Clause 
5 is coterminous with the contract of employment. 

I consolidate my finding in this way: that for the 
Applicant to be successful in this case he must convince 
the Commission that the fundamental precept of the 
payment under the contract as set out in the preamble to 
Clause 5 has been changed, because on the face of the 
words its meaning is clear. As I said before, in none of 
the evidence presented, either by way of the documents 
or the evidence of the parties verbally, can I find 
anything which can convince me that those 
fundamental words have changed, and 1 must read 
them as they appear in the document. That means that 
the Respondent is obliged to make the payments that he 
has made in accordance with those parts of Clause 5. 
varied by the addendum. 

The provision for payment of an economy class air 
ticket is. on the wording of the contract, conditional 
upon its continuation, and whether I believe the action 
of the Respondent in the finality of the matter is fair or 
not, I am obliged to apply the terms of the contract. The 
terms of the contract are clear. There is no entitlement to 
the economy class air ticket Perth. London. Perth, to 
enable the Executive's wife to conduct business in 
Europe. I therefore must find against the Applicant. 

The application will be determined by an order of 
dismissal. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Claim of Contractual Entitlements. 

Barry James Collinson 
and 

Waimex International Marketing Consultants. 
No. 548(a) of 1989. 

Market Development Marketing Consultants 
Manager 

COMMISSIONER J.F. GREGOR. 
6th day of June 1989. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr M.T. Coltam on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay to the Applicant, 
within 14 days of the date herein, the sum of 
$1 174.34 in unpaid commissions. 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Patrick Little and Conlin Foods 

and 
Lombardo Limited (Receiver and 

Manager appointed). 
No. 801 of 1989. 

COMMISSIONER G.L. FIELDING. 
8th day of August 1989. 

(Given extemporaneously at the conclusion of 
the submissions, taken from the transcript 

as edited by the Commissioner.) 
Reasons for Decision. 

THE COMMISSIONER: This is an application 
brought pursuant to section 29(b)(ii) of the Industrial 
Relations Act. The application is, to say the least, 
confusing and suffers no doubt from the fact that the 
Applicant is dealing with matters which, if not complex, 
are nonetheless somewhat technical. My suspicion 
gained, both from reading the application and from 
hearing the evidence, is that he does not comprehend all 
the technicalities. 

The application purports to have been made by 
"John Patrick Little/Conlin Foods Pty Ltd" against 
"Lombardo Ltd (Receiver and Manager appointed) 
and Pannell Kerr Forster". 

The claim arises in the following way. Mr Little, was 
at all material times a director of Conlin Foods Pty Ltd. 
Apparently in or about January 1989 Lombardo Ltd 
was suffering financial difficulty. As a result Mr Little, 
who was then general manager of Lombardo Ltd, 
agreed that he would cease to be the general manager 
and that Conlin Foods Pty Ltd, of which I take it he is 
the promoter and effective controller, would act instead 
as a "consultant" to that company at a "fee of $75 000 per 
annum payable on a weekly basis". The arrangement 
was to commence on 18 February 1989. The terms of 
that arrangement are embodied in a letter dated 16 
February 1989. written by Mr Little as a director of 
Conlin Foods Pty Ltd and directed to Mr Lombardo of 
Lombardo Ltd. Mr Lombardo has countersigned it to 
indicate that he agrees to those terms. Lombardo Ltd, 
was to provide a fully serviced car, to pay all telephone 
calls pertaining to the food and beverage operations of 
Lombardo Ltd "incurred by Conlin Foods Pty Limited 
staff and to give "(s)ix (6) weeks holiday payable to 
Conlin Food (sic) staff due to the working of all public 
holidays". The agreement was to terminate on one 
month's notice in writing. 

To say the least, that agreement is quaint if not 
something of a sham, but at all events Mr Little 
acknowledges that Conlin Foods Pty Ltd had a 
consultancy arrangement with Lombardo Ltd under 
which it was in effect, as I understand it. to manage 
Lombardo Ltd's food and beverage operations. 

However, all that, so Mr Little says, came to an end on 
24 May 1989 when he was approached by one Mr Gary 
Trevor who he understands to be a partner of the 
Pannell Kerr Forster. a firm of Chartered Accountants. 
Mr Trevor advised him that he had been appointed as a 
receiver and manager of Lombardo Ltd. Mr Little says, 
that on that day he was told by Mr Trevor that he was to 
be employed as general manager of the company. 
Nothing was discussed about the terms and conditions 
of that appointment until the next day when he spoke to 
one Mr Jones whom he regards as an assistant to Mr 
Trevor. 

Mr Little says, that on that occasion he told Mr Jones 
his existing "salary and conditions" and Mr Jones 
agreed that this would continue to apply and that he 
was, in effect, to be employed on that basis. Mr Little 
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says he operated as general manager of the company 
until on or about 29 May 1989. On 31 May he received a 
letter from MrTrevor indicating that he was no longer to 
be employed by him. As a consequence of that, he 
sought, on the letterhead of Conlin Foods Pry Ltd. 
payment from Mr Jones for the period from 24 May to 
29 May. the sum of $1 730.76. He sought also holiday 
pay in the sum of $2 423.06, less $1 442.30 for one week 
apparently paid by Lombardo Ltd, and, in addition, he 
sought one month's pay in lieu of notice "as per 
contract", being $5 769.20; a total sum of $8 480.72. That 
sum was not paid, either by Mr Jones or by anyone else. 
As a result the joint application which is now before the 
Commission, was made. 

I should say that since this matter was last before the 
Commission the Applicant, Conlin Foods Pty Ltd, has 
wholly abandoned its claim against both Lombardo 
Ltd and Pannell Kerr and Forster. The Applicant, John 
Patrick Little now only seeks the sum of $1 730.76 from 
Pannell Kerr Forster. He says that he is entitled to those 
moneys as he claims in his application because he was 
employed by Pannell Kerr Forster for one full week, 
"before my employment was terminated and therefore 
claim that they assumed all rights and obligations of my 
contract with Lombardo Ltd. The receiver and manager 
was made fully aware of my contract by me when they 
were appointed". 

One of the Respondents, Lombardo Ltd (Receiver 
and Manager appointed) has filed an answering 
statement denying liability, saying in the first place that 
the applicant, Mr Little, has no standing in the matter. 
In essence its argument is that the relevant contract was 
made between Lombardo Ltd and Conlin Foods Pty 
Ltd, not with Mr Little; secondly, that, Conlin Foods Pty 
Ltd is not, and cannot be, an employee and hence has 
no standing in this Commission since section 29(b) of 
the Act, limits application to applications brought by 
the employees. No answer was filed by or on behalf of 
Pannell Kerr Forster. 

In my view the matter is quite simple and can be dealt 
with shortly. 

It is sufficient to say that when a receiver and 
manager is appointed, contracts which the company in 
receivership has entered into continue to subsist unless 
and until they are adopted by the receiver and manager. 
Here the evidence suggests that the contract between 
Conlin Foods Pty Ltd and Lombardo Ltd continued at 
least until 31 May when on the evidence adduced by Mr 
Little, Mr Trevor as a receiver and manager for 
Lombardo Ltd wrote to the directors of Conlin Foods 
Pty Ltd indicating that he had "reviewed" the contract 
with Conlin Foods Pty Ltd "and as a Receiver and 
Manager hereby notify you that I do not intend to adopt 
the contract". In reality that is what I suspect 
happened. 

Having heard Mr Little I am bound to say that I am ' 
far from satisfied even on balance that he was freshly 
appointed the general manager as distinct for the old 
arrangement continuing on. Such a happening is 
contrary to the indication contained in the letter dated 
31 May 1989 to which 1 have just referred. It is also to 
some extent inconsistent with a letter, also dated 31 May 
1989, written by Mr Little to Mr Jones, apparently in 
response to the letter from Mr Trevor. In this letter, 
which is on Conlin Foods Pty Ltd letterhead, Mr Little 
claims "(h)oliday pay and termination pay due, to be 
treated as employee wages as per agreement made with 
Partnership Pacific Limited and Lombardo Limited, 
when salary was reduced from $100 000 per annum to 
$75 000 per annum". It is noteworthy that the claim 
made on that occasion is not merely limited to the 
period of one week now in question but includes and 
lumps together holiday pay and more importantly one 
month's pay in lieu of notice, "as per a contract". 
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All of this suggests to me that at least until some time 
later Mr Little treated the contract entered into by 
Conlin Foods Pty Ltd as still being on foot even after the 
receivers and managers were appointed. That is to some 
extent borne out by the particulars lodged in support of 
this application. In answer to the question "Why do you 
say you are entitled to such benefit/s?" the particulars 
record in part, that "they", being Pannell Kerr and 
Forster, "assumed all rights and obligations of my 
contract with Lombardo Ltd. The Receiver Manager 
was made fully aware of my contract by me when they 
were appointed". In those circumstances I am far from 
satisfied that the Applicant was in effect freshly 
employed by the receivers and managers as general 
manager. I should interpose to say, too, that the 
Applicant acknowledges that when he was spoken to by 
Mr Jones he was told that the previous arrangement, at 
least as to salary and conditions, was to continue. 

Be all that as it may, even if there was, as Mr Little 
would have me find, a separate contract between him 
and the receivers and managers, the plain fact on the 
evidence, is that Pannell Kerr Forster were not the 
receivers and managers. Rather Gary John Trevor and, 
Alden John Halse were joint receivers and managers. 
The Applicant does not suggest that he was ever 
informed that anyone other than Mr Trevor was the 
receiver manager. He takes the view that because Mr 
Trevor is a partner in Pannell Kerr Forster, Pannell Kerr 
Forster are the receivers and managers and therefore 
liable for this debt. That is clearly not the law. Although 
it seems to be the case from the evidence tendered by Mr 
Little that MrTrevor is a partner of Pannell Kerr Forster 
as is Mr Halse, it seems also that there are numerous 
other partners. The logic of Mr Little's claim is that all 
those other partners are likewise receivers and 
managers by virtue of the partnership. That simply 
cannot be and is contrary to law. It would follow if only 
for that reason, that the application should be 
dismissed. In the circumstances I propose to order that 
it be dismissed. 

Appearances: Mr J.P. Little on behalf of the 
Applicant. 

Miss M.A.I. Chalkiadas (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Patrick Little and 
Conlin Foods Pty Ltd 

and 
Lombardo Ltd (Receiver and Manager 
appointed) and Parncll Kerr Forster. 

No. 801 of 1989. 
COMMISSIONER G.L. FIELDING. 

8th day of August 1989. 

Order. 
HAVING heard Mr J.P. Little on behalf of the 
Applicants and Miss M.A.I. Chalkiadas (of Counsel) 
on behalf of the first named Respondent, there being no 
appearance of the second named Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G. Pipes 

and 
Probatus Pty Ltd. 
No. 292 of 1989. 

COMMISSIONER C.B. PARKS. 
Reasons for Decision. 

(Delivered extemporaneously as edited 
by the Commissioner.) 

THE COMMISSIONER: The evidence presented in 
this matter indicates that the relationship between 
Probatus Pty Ltd and the applicant. Mr Graham Robert 
Pipes, was, as a result of the Jobstart Agreement entered 
into and identified as Exhibit 1, governed by the terms 
and conditions of employment contained in the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972. Clause 12.—Annual Leave, contains the 
terms and conditions to be applied in relation to annual 
leave upon the termination of an employee's service. 
Notwithstanding what may have been a stated 
intention by one party or another at the time of 
termination, that does not alter the agreed conditions 
stipulated at the commencement of the contract of 
employment. 

Mr Pipes terminated his services of his own accord 
and he did so by giving notice on a Monday to terminate 
on Friday of the same week and therefore the period of 
notice given was less than a calendar week. Clause 12 of 
the aforementioned award, pursuant to subclause (4), 
paragraph (a), states: 

If, after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully 
leaves his employment,.. 

Then the employee qualifies for a pro rata payment in 
lieu ofleave. The question of what constitutes the lawful 
leaving of employment must be determined in the 
context of Clause 14.—Contract of Service of that same 
award wherein it states: 

The employment of any worker other than a 
casual shall be terminable by one week's notice on 
either side. 

The word "shall" is mandatory and to give less than 
one week's notice is therefore not a lawful termination. 
However, that is not the end of the matter. Equally, 
Clause 12—Annual Leave, in subclause (4), but in 
paragraph (b), states: 

In addition to any payment to which he may be 
entitled under paragraph (a) hereof, a worker 
whose employment terminates after he has 
completed a 12 month qualifying period and who 
has not been allowed the leave under this award in 
respect of that qualifying period shall be given 
payment in lieu of so much of that leave as has not 
been allowed unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct... 
There has not, in this case, been a dismissal for 

misconduct. As already indicated, the termination was 
effected by Mr Pipes of his own accord. Therefore, a 
benefit arises under the contract of employment in 
relation to the completed 12 months of employment but 
not for the other three months of employment. 

The clause indicates that an entitlement exists, to be 
calculated at the rate of one-thirteenth of a week's pay in 
respect of each completed week of continuous service, 
which, in relation to a 12 month period, equates to four 
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weeks. However, it is the evidence that one week has 
already been taken and therefore there is a residual 
benefit of three weeks' untaken leave. 

The submissions and evidence by Mr Benson were 
effectively, that notwithstanding there may be a benefit 
under the contract, the applicant should not be entitled 
to that benefit because ofhis conduct which was of such 
a nature that rights under the contract should be 
abrogated. 

The circumstances associated with the termination of 
the services of the applicant and others in the employ of 
Probatus Pty Ltd occurred in a manner that could be 
considered improper. However, there has been no 
evidence that allows a finding that there was any 
associated act of misconduct performed by Mr Pipes, 
and therefore Mr Pipes is entitled to, as a result of the 
agreement entered into and the adoption of the terms 
and conditions of the aforementioned award, the 
payment of three weeks' wages in lieu of annual leave 
accrued in accordance with Clause 12 of the said 
Award. Accordingly, an Order will issue in favour of the 
applicant giving effect to these reasons. 

Appearances: Mr G. Pipes appeared on his own 
behalf. 

Mr C.R. Benson appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
G. Pipes 

and 
Probatus Pty Ltd. 
No. 292 of 1989. 

COMMISSIONER C.B. PARKS. 
4th day of August 1989. 

Order. 
HAVING heard Mr G. Pipes on his own behalf and Mr 
C. Benson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Respondent pay the Applicant $994.82 
in lieu of three weeks' annual leave, within 21 days 
of the date of this Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Edward Powell 

and 
Balga Hire and Sales Pty Ltd. 

No. 1392 of 1987. 
COMMISSIONER I.E. GREGOR. 

16th day of August 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
proceedings as edited by the Commissioner.) 

THE COMMISSIONER: This is an application 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979 in which the Applicant, John Edward Powell, 
alleges that the Respondent, Balga Hire and Sales Pty 
Ltd. owed him, at the completion of a contract of 
employment, benefits which have not been paid. 

The application was filed in the Registry on 27 
October 1987.The application lay dormant until 3 May 
1989 when the Clerk to the Commission caused a letter 
to be sent to the Applicant asking his intentions on the 
matter. On 16 May 1989, the Applicant asked that the 
matter be brought on for hearing. 

A conference was listed for 8 June 1989 however it did 
not take place because prior to that date the Notice of 
Hearing which had been sent from my Chambers was 
returned marked "address unknown". As I understand 
it there was contact between my Associate and the 
Applicant and eventually the conference listed for 8 
June was adjourned. After further discussions between 
the Applicant and my Associate the matter was listed 
for today's date. 

The Respondent has not appeared at these proceed- 
ings and in view of the history of the matter I have 
concluded that it is proper, in view of the failure to file 
answers or answer correspondence, that the hearing 
proceed ex parte. 

The Applicant gave evidence of his employment 
relationship with the Respondent. He said he was 
employed as a plant mechanic and that employment 
contract commenced on or about 21 July 1986. The pay 
was to be calculated at S250 net per week; a week to 
consist of five days. He was to receive a payment for 
annual leave calculated on the basis of three weeks' 
leave per year. 

Apparently during the course of the contract of 
service he had cause to work on public holidays and for 
that he was paid an additional sum, apparently an 
amount determined by the Respondent and not by him. 
He also had paid sick leave. 

Eventually, though, the contract of employment 
came to an end by the giving of notice. The Applicant 
complains that as a result of the giving of notice and 
therefore the end of the contract occurring he has not 
been paid the correct amount for one week's notice 
which I understand from his evidence was a term of his 
contract. Instead after he worked the period of notice he 
was only paid $180. There was therefore a shortfall of 
payment for the final week of approximately $70.00. He 
later also received a sum of $220 which he takes to be a 
payment on account of annual leave, that payment 
being made in cash to him. 

I am satisfied from what the applicant has told me 
that he did have a contract of employment with the 
respondent; that he did have an arrangement to receive 
annual leave calculated on the basis of three weeks per 
year; that he was employed for a period of 16 months 
and that all of that period should be taken into account 
for the calculation of leave at the end of the contract of 
service. 
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I therefore intend to find this claim proven and to 
issue an Order that the respondent pay to the applicant 
the sum of $780. An Order will issue for that amount. It 
covers the shortfall on payment of $70 in the last week of 
employment plus a payment of $1 000 for four weeks 
annual leave less the sum of $220 already paid on 
account of leave. 

An Order which provides that Balga Hire and Sales 
Pty Ltd shall pay to the applicant the sum of $780 within 
14 days of the date hereof will issue. 

Appearances: The applicant appeared on his own 
behalf. 

There was no appearance for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Edward Powell 

and 
Balga Hire and Sales Pty Ltd. 

No. 1392 of 1987. 
COMMISSIONER J.F. GREGOR. 

16th day of August 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance for the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That Balga Hire and Sales Pty Ltd shall pay to 
the applicant the sum of $780 within 14 days of the 
date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francois Jean Philippe Rochecouste 

and 
Benny Partners Pty Ltd. 

No. 347 of 1989. 
COMMISSIONER J.F. GREGOR. 

30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 27 February 1989 
Francois Jean Philippe Rochecouste (the applicant) 
filed in the Registry an application pursuant to section 
29 of the Industrial Relations Act 1979. By this 
application he seeks an Order for payment of 
contractual benefits he says arise from a contract of 
service he alleges existed between himself and Benny 
Partners Pty Ltd (the respondent). The benefits the 
applicant claims should be subject of Order were 
expressed by Mr R. Le Miere, of Counsel who appeared 
on his behalf, to be calculated in the following way. That 
is, an Order for payment for a minimum period of six 
months or 20 weeks. Such payment being mitigated by 
earnings during a period of employment entered into by 
him post termination so that he would be entitled to a 
nett benefit of $8 100. Alternatively if it is found by the 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Commission that the primary submission for payment 
for a fixed term contract is not sustainable, then as no 
notice was expressly provided in the contract that notice 
should be implied to the extent of one month so that the 
applicant should receive the money he would have 
earned during the period of employment at the rate of 
$600 per week, plus payment for a further month being a 
period representing a reasonable period of notice. 
Finally whatever else might be the situation the 
applicant be entitled to $600 per week for the period he 
was employed, that is for six weeks minus any payments 
made during the period of employment so that he has 
been denied a sum of $2 100 during that period. In the 
alternate, if the Commission finds against the applicant 
in respect to contractual benefits then he seeks a finding 
of unfair dismissal and in accordance with the dicta in 
Pepler's case [Robe River Iron Associates v. Association 
of Draughting, Supervisory and Technical Employees 
Appeal No. 7 of 1987 (1968 68 WAIG 11)] an order for re- 
employment together with an ancillary order awarding 
him the wages he would have been paid during the 
period since"the contract of service was terminated to 
date, less the wages he was paid as a result of alternate 
employment during that period so that compensation 
of $8 100 would be paid. 

The Respondent, who was represented by Miss 
Ciffolilli of Counsel, says that on or about 23 August 
1988 the applicant and the respondent entered into a 
contract for services, whereby the applicant agreed to 
act as an investment, superannuation and insurance 
consultant; as the contract was for services the matter is 
not an industrial matter as defined in section 7 of the 
Industrial Relations Act 1979 the jurisdiction residing 
in section 29(b)(ii) of the Act therefore does not arise 
and the matter should be dismissed. 

According to the applicant he was employed by the 
respondent as an investment, superannuation 
insurance consultant and commenced duty on 29 
August 1988. It is alleged that by virtue of an oral 
agreement between the applicant and a Mr Gillett, 
acting on behalf of the respondent that the applicant 
would be employed. It is further alleged that it was 
expressly stated that his status was to be that of an 
employee. So far as remuneration is concerned he was. 
on the long term basis, to get 50 per cent of commission 
earned by him for the respondent. It is further alleged 
that for the initial period of six months he would be paid 
a minimum salary of $600 per week. The applicant says 
this was to cover the period in which he would be 
establishing new business for the respondent and 
because it was anticipated there would be little or no 
commissions earned. In accordance with these 
arrangements the applicant says he set about the task he 
was employed to do. He was paid once during his period 
of employment and that was after a demand by him 
after about two to three weeks when he received the sum 
of $1 500. After a further two or three weeks having not 
received further payment he again made a demand. 
There was no payment forthcoming but a couple of days 
later Mr Gillett called him into the office and dismissed 
him. The dismissal being summary and without notice; 
he was to stop immediately. It is claimed by the 
applicant that in an initial interview with Mr Gillett it 
was agreed that the employment would be for at least six 
months because that was the period that was agreed 
between them that it would take to establish the 
business. A period described to be a reasonable period 
before it could be expected that commissions or a 
reasonable level of commissions could be expected to 
flow. Because of this expectation it was clear to the 
applicant that the employment would be for at least that 
duration. Hence he says that when he was dismissed on 
14 October 1988 he was unfairly dismissed because the 

only apparent reason for his dismissal was that it 
followed his request or demand to be paid under the. 
terms of his contract of service. 

The applicant gave evidence on his own behalf. He 
advised that he had been in the financial services 
industry for about six years, having been trained with 
the Australian Mutual Provident Society and National 
Mutual. After that training he worked as an 
independent with a variety of financial institutions 
before joining the applicant. Before he joined the 
applicant, he dealt with superannuation, insurance and 
investments through various banks as an independent 
and self-employed person. 

He had applied for the position with the applicant 
after he saw an advertisement of a vacancy in The West 
Australian newspaper of Saturday 16 July 1988 (Exhibit 
LI). He says in his evidence that he comprehended the 
wording of the advertisement to mean that the 
remuneration was salary based because it contained the 
words "remuneration is incentive based". He was 
anxious to move away from a self-employed position 
and get the stability of a wage. He first approached the 
respondent by telephone and had an interview with Mr 
Gillett on 28 July 1988. At that interview he was told that 
the company was establishing a new insurance and 
superannuation arm to their existing business. It was a 
new venure for the company and it had no expertise in 
the area, hence its advertisement for a person with 
specific experience. He evidenced that during his 
interviews with Mr Gillett certain restrictions were 
placed upon.the way that he would be able to operate 
because the client base he was to deal with was sensitive, 
therefore he would be restricted in whom he could deal 
with and then only by permission of Mr Gillett. The 
long term basis of his remuneration was to be based on a 
50/50 split of any commissions he brought to the 
company. After that interview he left to consider the 
matter before he had a further interview on 8 August 
1988. He claims that in the second interview he 
specifically asked the respondent's agent. Mr Gillett, 
what the status of the employment was to be. He said 
that in emphatic terms he was told he was an employee 
of Benny Partners and therefore covered by workers' 
compensation and professional indemnity. He had 
discussions with Mr Gillett at that time concerning a 
minimum period of employment and a period of six 
months was agreed. He further says that he would not 
have accepted a shorter period. He alleges that Mr 
Gillett admitted to him that he realised it would take 
time to get a cash flow going because it was a new 
business and that led to a request from Mr Gillett for 
him to state how much money he would need to survive 
on. In response he had said he would need $600 per 
week. 

In due course he received a letter of appointment 
from the company (Exhibit L3). He was surprised when 
he read it that it made no mention of the verbal 
agreements that he had made with Mr Gillett 
concerning the $600 per week and the six month term 
but that on the first day of his employment he 
approached Mr Gillett and voiced his concern. He says 
that it was indicated to him that everything was alright, 
that the agreement for $600 still stood and that the letter 
merely covered the broad agreement. He also gave 
evidence that there was a gap between the time he 
received the appointment and the time he started his 
employment. He says that the reason was that there 
were renovations going on and that the 
accommodation was not suitable for the purpose for 
which the contract had been entered into. The applicant 
claimed that he was told that he was responsible to Mr 
Gillett completely and he received various instructions 
from him during the course of the employment. He was 
provided with all office facilities and support. He 
worked the normal office hours of 8.30 a.m. to 5.00 p.m. 
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and that he understood that he was required to report 
with any explanation as to tardiness if he was late for 
lunch or absent for some other reason. The type of lines 
of investment that he would offer was specified to him 
and he was to use the respondent's client base. He also 
set about contacting insurance companies and 
investment houses to arrange agencies. In due course he 
did arrange agencies, they being in the name of the 
respondent (Exhibit L5). The applicant says he set 
about his work and after about a period of two or three 
weeks he had not received any pay so he approached Mr 
Gillett who, he says, indicated he would fix the matter 
and he did so soon after by handing him a cheque for 
$1 500. He thought that the amount was strange, but he 
was grateful for the money. A further two to three weeks 
went by and he approached Mr Gillett again about his 
next pay. He was told that there would be no further pay 
on the orders of the Board of Directors. The applicant 
says he was surprised and said that he was so because it 
was a breach of the agreement. Within a few days he was 
dismissed. This was done by Mr Gillett calling him into 
his office saying that the Board of Directors were not 
happy because there was no business coming in and 
they were not prepared to continue with the 
arrangement. Further they were upset that Mr Gillett 
had authorised the payment of $1 500 to him. The 
applicant gave further evidence concerning his 
attempts to obtain work, post termination and provided 
details of the work that he did obtain. 

The applicant was then subject to cross-examination 
by Counsel for the respondent. That cross-examination 
was detailed and thorough. During it the applicant 
confirmed the type of work that he was engaged to 
perform and the arrangements that he said he made 
with Mr Gillett on behalf of the company. He admitted 
that he had made no arrangements for holiday pay, sick 
pay or long service leave, none of these matters being 
discussed. He admitted that the letter of 23 August 1988 
did not confirm the arrangements for remuneration as 
described by him and there was nothing in it 
concerning retainer. The applicant was cross-examined 
on the duties he performed and the circumstances 
which led to the payment of $1 500. By reference to a 
letter dated 26 October 1988 written by the applicant 
following his dismisal (Exhibit C4) he was questioned 
as to why he wrote that he was not aware at the time that 
Mr Gillett had not been authorised to make offers and 
that no guarantees to him existed, in response he said 
that the guarantee referred to in the letter was the 
guarantee that Mr Gillett had made to him and that he 
had accepted it in good faith. He merely was not aware 
that Mr Gillett was not empowered to make the offer. 

On behalf of the respondent, Bruce Stanley Benny 
gave evidence. He is a broker and a director of the 
respondent. He described its business, the way that Mr 
Gillett had become associated with the respondent and 
his role in it. That in effect being that Mr Gillett was told 
by the firm how to conduct the financial planning 
business and as a consequence he was told under what 
terms and conditions commission salesmen under his 
direct supervision were to be employed. In substance 
those terms and conditions were to be on the basis that 
there was no commitment and no understanding other 
than that which normally applied in the industry and 
that was that remuneration was on a commission basis 
using facilities of the financial planning company 
which in this case was the respondent. The letter which 
Mr Gillett had sent to the applicant informing him of 
his appointment was completely in accordance with 
these policies. 

Mr Benny became aware that certain funds had been 
advanced to the applicant. The matter was discussed at 
a weekly Directors meeting sometime around mid- 
September. The matter had been placed before the 
Board because apparently one of the Directors 

approved the payment on a personal basis before 
getting Board approval and this was contrary to the. 
intent of the respondent. It was on the basis of reports 
from Mr Gillett through statements of commissions 
earned on a weekly basis that it became apparent that 
little or. no business was being written in the section by 
the applicant. This advice confirmed the witnesses own 
observations. He had suggested to Mr Gillett some 
methods by which endeavours could be made to 
increase the commissions earned. He had those 
conversations with Mr Gillett on a number of 
occasions. However results were not forthcoming after a 
reasonable period of time and it was believed to be 
prudent not to maintain the relationship. Instructions 
were therefore given to Mr Gillett because he was the 
Manager of the financial planning arm to terminate the 
arrangement The decision was taken with the 
concurrence of Mr Gillett who would not have been 
asked to take the stand that he did if he had not have 
agreed that the situation needed to be resolved one way 
or another. Mr Benny gave evidence of the method of 
paymentof other consultants within the division and he 
also attested that Mr Gillett, who had been involved in 
.the negotiations leading to the applicant's engagement 
was subsequently deceased. In cross-examination Mr 
Benny indicated that he did not recall knowing about 
the payment of $1 500 to the applicant until after it had 
occurred but he may well have signed the cheque. He 
would have done so not knowing whether the cheque 
was for money earned or for payment in advance. 
However notwithstanding that, in due course he did 
find out the basis on which it was paid and he 
confirmed that the payment had been made on the 
basis contrary to the understanding or instructions that 
he had given to Mr Gillett. Reference was made to 
minutes of a Board meeting in which it resolved that the 
payment arranged by Mr Gillett was contrary to the 
instructions and understandings between the Board 
and Mr Gillett. (Exhibit C7) 

Further evidence was called from Lynette Anne 
Higgins. She said she was employed as a financial 
planner with the respondent and gave details of herown 
conditions of employment. 

In his submissions on behalf of the applicant. Mr Le 
Miere said that the first issue for decision is whether or 
not the applicant was engaged as an employee or some 
other capacity. Secondly, if he was employed as an 
employee what were the terms of that employment. 
Thirdly if he is an employee, is the form of dismissal 
unfair and if so should he be re-employed. The major 
evidence and the principle evidence is from the 
applicant himself and the substance of that evidence is 
that there was an agreement made between the 
applicant and Mr Gillett acting on behalf of Benny 
Partners. The applicant's evidence was open and 
straight forward. He responded to questions put to him 
in a frank way. There was no attempt to re-construct 
matters or come up with a version to suit the occasion. 
The other evidence in the matter comes from Mr Benny. 
The substance of that evidence is that he gave certain 
instructions to Mr Gillett as to the basis upon which 
consultants were to be remunerated. That was to be, on 
the basis of commission only. According to Mr Le 
Miere that does not mean and is not inconsistent with 
any of those persons being employees because one can 
be paid on a commission basis. The nub of Mr Benny's 
evidence was that he had nothing to say on the issue of 
an employee or contractor. His evidence related solely 
to the basis of remuneration. In fact Mr Le Miere takes 
some comfort from Mr Benny's evidence because he 
says it suggests that Mr Gillett did not do what he was 
requested to do in that it is clear from the interaction 
between Mr Benny and Mr Gillett that there was 
concern over the payment of $1 500. According to Mr 
Benny that was contrary to instructions and it can be 
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concluded that there can be no dispute that Mr Gillett 
was not carrying out what his employer, that is the 
respondent, wished him to do. It strengthens the 
suggestion, if one could draw such an inference, that Mr 
Gillett was indeed running the section in the way he saw 
fit. He dearly saw fit to override the wishes or intentions 
of the respondent in relation to payment of $ 1 500. If the 
intentions of Mr Benny were overriden concernig the 
$1 500 it follows that the other instructions could well 
have been overriden as well. 

Insofar as the documentary evidence is concerned it 
is conceded by the applicant that Exhibit LI could well 
be read to mean that payment was by way of 
commission alone and that indeed may well have been 
the intention of the Board of the respondent, but that is 
not what happened. It is clear that the position that the 
applicant took up was a new one and different to any 
other position held by anyone in the respondent. The 
evidence of Miss Higgins supports that. It was a 
specialist job in a specialist field. The public 
announcement in Exhibit L4 is support for this 
proposition. Insofar as the letter for appointment is 
concerned it was suggested that a logical explanation 
for it is that it is a fairly standard letter setting out the 
remuneration of the position in a fairly standard form, 
its contents are indicative of a long term arrangement 
and there was no doubt that Mr Rochecouste was to 
receive 50 per cent of the gross income from 
commissions. There is no logic in the suggestion that 
the applicant would have agreed to go and set up new 
business for the respondent, spend time arranging 
agencies and establishing that business, and during all 
this period know that there would be no commissions 
coming in, so that he would be working, in effect, for 
nothing. Commonsense leads to the suggestion that it is 
quite probable that the question of what was to happen 
in the meantime before a cashflow commenced, was 
raised. The evidence was that the applicant received his 
letter of appointment on 23 August but on the first 
working day thereafter, on 29 August, raised his concern 
that the agreement he had made with Mr Gillett had not 
been recorded in the letter and he was told not to worry 
about it. The time frames through which the applicant 
waited to make his claim for pay were perfectly 
explainable in the circumstances. 

Miss Ciffolilli, on behalf of the respondent, presented 
argument concerning the Commission's jurisdiction. It 
was her suggestion that on the dicta in AMP Society v. 
Allen and Another (1978 52 ALIR 407) that the 
existence of a written contract is an important factor in 
determining whether there is an employer/employee 
relationship. In the instant matter the documentary 

, evidence does not support the propositions advanced 
by the applicant. The advertisement which had been 
placed in The West Australian on 16 July was of no 
assistance to him, nor was his letter of appointment, nor 
also was the document dated 9 September 1988 (Exhibit 
L6) which had been given to him to help him obtain 
finance. While it was not disputed that the applicant did 
receive $1 500, the nature of the payment is disputed. 
There was nothing to indicate that the payment was 
anything other than an advance against commission. It 
was also remarkable that when the advance was given, 
that there is no way that it can be related arithmetically 
to a payment of the amount claimed. In fact, there is 
other contrary evidence, particularly the letter of 14 
March (Exhibit C2) which requested re-payment and 
there is even a subsequent letter. This all goes to give 
weight to the proposition that the applicant was 
appointed as a Consultant and not an employee. It was 
strange that when he received his letter of appointment 
on 23 August 1988 that he did not immediately query it 
with the respondent. 

There are other indicia apart from the agreement as 
to whether or not there is an employment contract, there 
are the admissions concerning the arrangements that 
there would be no holiday pay, or sick leave, or long 
service leave. 

Counsel for the respondent suggested that the 
Commission must be satisfied that there is an express 
agreement between the parties and if there is no express 
agreement then the claim must fail. Other submissions 
were made concerning the appropriate case law, 
however I do not need to recite them for the purpose of 
this decision. 

I have had the opportunity to observe the witnesses 
for the applicant and respondent give their evidence. It 
is important that I report my impressions gained from 
that process. The applicant presented his evidence in a 
consistent and clear manner. He was subject to detailed 
cross-examination by Counsel on behalf of the 
respondent and the product of that cross-examination 
was to confirm in my mind the probability that the 
evidence being presented by him was correct. I find that 
the evidence given by the applicant is not displaced by 
any of the evidence given by either Mr Benny or Miss 
Higgins, nor could it be because their evidence, which 1 
also find to be credible, was directed to other matters. 

It is first necessary, because of the jurisdictional 
argument, to make findings concerning the 
employment relationship. In doing so I apply the dicta 
in AMP Society v. Allen and Another (supra). I 
understand the correct statement of the law which was 
approved in that case, was a comment from the Chief 
Justice of the Supreme Court of South Australia who 
had said: 

How, then, is one to distinguish between the 
contract of service and the contract for services? 
The older test was simple. It all turned on the right 
to control the manner of doing the work. If the 
alleged employer possessed such a power the 
contract was a contract of service, not a contract for 
services; if not, then not. That power was both a 
necessary and sufficient condition of a contract of 
service. 

... It seems to me, then, that at the present time 
there is no magic touchstone. The Court has to look 
at a number of indicia and then make up its mind 
into which category the instant case should be put. 
It is a question of balancing the indicia pro and 
con. 

Taking my finding that the evidence of the applicant 
is acceptable and applying what I believe to be the 
intent of the statement of law as it is above, I think the 
balance must fall on the side of the applicant in his 
claim that he was an employee. The indicators which 
would suggest the presence of a master and servant 
relationship outweigh those matters which would 
indicate to the contrap'. Some of the contrary 
indications are the advertisement that had been placed 
in the paper, the form of a letter sent to the applicant and 
that he was not to be paid for certain categories of leave. 
However, those negative indicators do not, on balance, 
displace the factors which would indicate to the 
contrary and I include in those the applicant's own 
evidence concerning the arrangements he had made 
with Mr Gillett who was in my understanding of the 
scheme of events clearly acting on behalf of the 
respondent. 1 couple this with the evidence of Mr Benny 
where he indicated the types of controls that the 
respondent expected to have over the conduct of the 
work of the applicant, the factor of control still being, on 
the case law, one of the most important indicia of the 
presence of an employer/employee relationship. 

It appears to me that on the balance of probabilities 
that there was a contract of service between the parties, 
that contract being for the applicant to work in a 
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specialised area in which the respondent had not 
operated before because of a specialisation of that work. 
There was an understanding between the parties that it 
would take time to generate income by way of 
commissions and so they made an arrangement which I 
am prepared to accept was for payment of $600 per 
week. However, there is nothing in the evidence which 
would indicate to me that the contract was for a fixed 
term of six months as asserted by the applicant. In fact 
there are indications to the contrary, both in the letter of 
employment and from the evidence of the applicant 
himself. 

Before proceeding any further it is necessary that I 
give my attention to the allegation of unfair dismissal. It 
seems to me that what occurred was a perfectly usual 
incident of business. A company decided to branch into 
a new area and expand its market penetration. It did so. 
in this case, by the hiring of the applicant, who was said 
to have some expertise in the area. The progress of the 
operation was watched carefully by Mr Benny and 
other Directors of the company and they expressed 
their concern from time to time to Mr Gillett, who is the 
manager of the section, that the envisaged success was 
not forthcoming. In due course they decided that the 
continuation of the exercise was not in the interests of 
the whole of the operation so they decided to bring it to 
an end. This meant the termination of the service of the 
person with the specialist knowledge who had been 
brought in to man the operation. The employer is free to 
manage his business in the way he thinks best to 
maintain its-success and viability. The Commission is 
not to interfere with that exercise of prerogative unless, 
in the event of termination of service of an employee, 
that it is apparent that the entitlement to terminate had 
been exercised unfairly. It has not been in this case and I 
therefore would find against the applicant concerning 
unfair dismissal. 

That leaves the question of the existence or not of 
contractual benefits. On the balance of probabilities I 
would believe that there was a contract to pay $600 per 
week. There was no arrangement for notice, but I 
understand the rule of law to be that where the contract 
is silent on the matter and the contract is not for a fixed 
time, which I have found, then a period of notice can be 
implied and that period of notice must be "reasonable". 
Although reasonable notice can be gauged by the 
method of payment, be it weekly or fortnightly, there is 
no rule that an employee engaged on a weekly salary is 
entitled to a week's notice. What the employee is entitled 
to is "reasonable notice" and this is a question of fact 
(see Cohen v. Nichivic 1976 WAR 183). In my 
understanding of the type of work being performed by 
the applicant, it is a type of employment at a senior level 
which would attract a month's notice and I find that to 
be reasonable in the circumstances. 

I consolidate my findings as follows. There was no 
unfair dismissal. The applicant was an employee under 
a contract of service. He is entitled under that contract 
of service for a payment of $600 for each week of his 
employment and to an implied period of notice of one 
month. Minutes of a proposed Order to reflect these 
findings will now issue. The applicant will be paid the 
sum described in the attached Order which has been 
calculated on the basis that the period of employment 
was for six weeks plus a notice period of four weeks at 
$600 per week minus the payment of $1 500 already 
made. 

Appearances: Mr R. Le Miere, of Counsel, appeared 
for the applicant. 

Miss A. Ciffolilli, of Counsel, appeared for the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Francois Jean Philippe Rochecouste 

and 
Benny Partners Pty Ltd. 

No. 347 of 1989. 
COMMISSIONER J.F. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr Le Miere, of Counsel, on behalf of 
the applicant and Miss A. Ciffolilli, of Counsel, on 
behalf of the respondent, and pursuant to the powers 
contained in the Industrial Relations Act 1979, the 
Commission doth hereby order- 

That the respondent pay to the applicant the sum 
of $4,500 within 28 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Gavin Vosper 

and 
Trade Pro (Australia) Ltd. 

No, 776 of 1989. 
COMMISSIONER G.L. FIELDING. 

4th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 
THE COMMISSIONER: The Applicant has brought 
this application pursuant to section 29(b)(ii) of the 
Industrial Relations Act claiming that he has been 
denied benefits under his contract of employment, not 
being award benefits, with the Respondent company. 

It is accepted and not in dispute, and in any event I 
find it to be a fact that the Applicant was employed by 
the Respondent company, apparently as a special 
projects manager, from 2 February 1989 until or about 
19 May 1989. The Applicant's evidence is, and again it is 
not disputed, that he was to receive a salary of $40 000 
per annum together with motor vehicle expenses, the 
salary to be paid fortnightly. 

The Applicant says that when he commenced work 
with the Respondent he was paid initially by a cheque 
drawn on the Respondent's account but thereafter he 
was either paid by a cheque drawn on the account of 
another company or on the personal account of Mr 
Leppard who, it is accepted, was at all material times the 
chairman of directors of the board of Respondent. 

The Applicant says too, that on or about 8 May 1989 
he received a fortnightly salary cheque which was not 
honoured. That caused him to be concerned about the 
Respondent's capacity to continue its business and 
thereby employ him. At that time Mr Leppard was out 
of the State. He returned on 19 May. On that day the 
Applicant spoke to Mr Leppard about the cheque 
which had been unpaid and says that in response Mr 
Leppard suggested that he thought it was about time the 
Respondent and the Applicant parted. The Applicant 
agreed. He told Mr Leppard that he had already written 
out his resignation which he then handed to Mr 
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Leppard, giving two weeks' notice of termination of his 
employment. The Applicant said that he indicated that 
he was prepared to work out the period notice but Mr 
Leppard suggested that it would be better if he left that 
day. The Applicant says, that he then asked to be 
reimbursed for the cheque which was dishonoured, for 
the fortnight that he worked up to 19 May, for the period 
in lieu of working out his notice, and for accrued 
holiday pay. He says further, that Mr Leppard agreed to 
pay all those benefits later that day. By arrangement 
later that day, Mr Leppard and the Applicant met, but 
Mr Leppard handed only $500, in cash. 

Thereafter, the Applicant says that he attempted to 
speak to Mr Leppard about the outstanding moneys 
which he says Mr Leppard promised to pay but to no 
avail. On 26 May Mr Leppard called on him and gave 
him a further $500 in cash. The Applicant asked when 
the remainder was to be paid, to which he says Mr 
Leppard replied that he had borrowed the money paid 
thus far, the Respondent was in financial strife and 
could not afford to pay the balance, at least at that 
time. 

The following day the Applicant says he saw an 
advertisement in the newspaper seeking a sales 
manager for the Respondent. This so annoyed him that 
he instituted these proceedings. He says that towards 
the end of June he spoke to Mr Leppard about the 
matter again and Mr Leppard said that the debt would 
have been fully paid, if he had not initiated this 
action. 

The Respondent has not appeared at this hearing, 
though it has filed an answer simply denying that the 
allegations made by the Applicant are correct. Rather, 
the Respondent through Mr Leppard, but without a 
warrant as required by the Regulations, sought an 
adjournment on the grounds that the secretary is said to 
have "serious business" elsewhere. Mr Leppard, who 
claimed to have instructions from the secretary to make 
the application for adjournment, was unable to do more 
than speculate about what those serious matters were. 
In the circumstances, I was not prepared to accede to the 
request for an adjournment. 

Nonetheless, Mr Leppard has given evidence in 
which he admits that on behalf of the Respondent he 
engaged the Applicant on the terms the Applicant has 
alleged. Although Mr Leppard says he has little 
recollection of the events surrounding 19 May, he says 
that the Applicant walked out of the office rather than 
leaving at his request. Whilst Mr Leppard would be 
prepared to recommend to the Respondent that the 
Applicant be paid his salary up to that day, 19 May, he 
should not receive anything thereafter, in part because 
Mr Leppard says that the Applicant worked for a 
company in which he has a substantial shareholding, 
when he was employed by the Respondent. 

Where there is a conflict in evidence, I am bound to 
say that I accept the Applicant's evidence as being the 
more reliable. He appeared to have a good and clear 
recollection of the events surrounding this matter and 1 
was impressed by the apparently natural way in which 
he gave his evidence. Mr Leppard, on the other hand, 
acknowledges that he does not have as good a 
recollection of the events as the Applicant and in the 
face of what I have seen and heard I am led to conclude 
that what the Applicant has said is the truth, at least on 
the balance of probabilities. 

I accept in particular, that the Applicant was 
employed by the Respondent on an annual salary of 
$40 000 per year payable fortnightly. I accept that for the 
fortnight ending on or about 5 May 1989 he was paid a 
cheque on account of his salary which cheque was not 
honoured and, that he worked up until 19 May and was 
paid nothing for that period. Indeed, to Mr Leppard's 
credit, he does not dispute that. 
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1 am satisfied on balance that the events of 19 May 
occurred as the Applicant said: that is, that he offered to 
work out his two weeks' notice but was told by Mr 
Leppard that it would be better if he left that day. 
Furthermore, I accept the Applicant's evidence that he 
directly put to Mr Leppard that he was entitled to be 
paid for the two weeks up until 19 May in addition to 
reimbursement for the unpaid cheque and that he was 
entitled to further benefits in the form of two weeks' pay 
for the period of notice plus pro rata holiday pay. 
Indeed, 1 find that he made an offer to Mr Leppard that 
the benefits comprising the payment in lieu of notice 
and the accrued holiday pay need not be paid forthwith 
but could be delayed if Mr Leppard wished. I find that 
Mr Leppard then said, that he would pay all of the 
entitlements claimed that day. 

1 accept and find it to be a fact that only $1 000 has 
been paid since 19 May. Again, that is not really in 
dispute. 

It would follow that the Applicant has shown on the 
balance of probabilities that he has been denied 
contractual benefits consisting of one month's pay (two 
fortnightly instalments) for work done until 19 May, 
being the date on which he ceased work. He is entitled to 
work out his period of notice and that not having been 
required of him by the Respondent, as I find, he is 
entitled to be paid for that period. There is no evidence 
as to any express terms of notice required to terminate 
the contract of employment, but in the circumstances 1 
would have thought two weeks a reasonable period. The 
law is that ordinarily there is no entitlement to pro rata 
holiday pay in the absence of an express agreement in 
that behalf. On the facts as I find them, namely that Mr 
Leppard. as chairman of the Respondent, accepted that 
the Respondent would pay the pro rata holiday pay 
claimed by the Applicant there was clearly an 
agreement that it be paid. In the circumstances the 
Applicant would be entitled to payment for that as 
well. 

On my calculations the Applicant would be entitled 
to a net sum in the order of $3 038.48. However there will 
need to be a speaking to the minutes to settle the exact 
figures. 

Appearances: Mr P.O. Vosper appeared in person. 
No appearance on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Gavin IVbsper 

and 
Trade Pro (Australia) Ltd. 

No. 776 of 1989. 
COMMISSIONER G.L. FIELDING. 

1st day of September 1989. 

Order. 
HAVING heard Mr P.G. Vosper in person and there 
being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Respondent pay to the Applicant the 
sum of $2 801.40 as and by way of contractual 
benefits denied to it. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch 
and 

Western Australian Government 
Railways Commission. 

No. C724of 1989. 

CONCILIAISON ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hamersley Iron Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. C674 of 1989. 
COMMISSIONER S.A. KENNEDY. 

11th day of August 1989. 

Order. 
WHEREAS following the dismissal of an employee. Mr 
Williamson, by Hamersley Iron Pty Limited (the 
Company) on the 3rd day of August 1989, members of 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (the Union) employed at 
Paraburdoo withdrew their labour; and whereas a 
conference on this matter was held before the 
Commission on the 8th day of August 1989 for the 
purpose of conciliation of issues between the parties as 
far as possible; and whereas the Commission informed 
the parties that the issue of the dismissal of Mr M. 
Williamson would be referred for hearing and 
determination and that such hearing would take place 
on the 11th day of August 1989; and whereas the 
Commission recommended to the parties that they 
forthwith and with other unions with members at 
Paraburdoo enter into on-site discussions on policies 
and procedures applying or to apply for the purpose of 
prevention of unauthorised use of Company property 
by any employee; and whereas the Commission also 
recommended that the strike action cease as soon as 
possible; and whereas, notwithstanding the acceptance 
of the foregoing recommendations and the imminent 
arbitration of the issue of Mr M. Williamson's 
dismissal, the said strike action has not ceased; and 
whereas, having regard for all the circumstances, the 
continuation of such strike action is unwarranted; now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979. do 
hereby order — 

1. That the Amalgamated Metal Workers and 
Shipwrights Union ofWestern Australia do all 
such things forthwith as are necessary and 
appropriate to ensure that members who are 
employees ofHamersley Iron Pty Ltd and who 
are currently on strike return to work in 
accordance with their contracts of 
employment as soon as possible and in any 
event no later than 4.00 p.m. on the 12th day of 
August 1989 and continue to so work in 
accordance with their contracts of 
employment. 

2. That following 1. hereof, the Amalgamated 
Metal Workers and Shipwrights Union of 
Western Australia shall enter forthwith into 
on-site discussions at Paraburdoo with 
Hamersley Iron Pty Limited on the policies 
and practices to apply for the prevention of 
unauthorised use of Company property. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

COMMISSIONER S.A. KENNEDY. 
22nd day of August 1989. 

Direction. 
WHEREAS the parties are in dispute over the 
implementation of a warning and evacuation 
procedure in parts of the rail system, specifically at 
Forrestfield; and whereas at conferences held on the 
21st and 22nd days of August 1989 the parties did not 
resolve their differences; and whereas in the opinion of 
the Commission there is likely to be a deterioration in 
industrial relations in respect of the matter in question 
in the existing circumstances, before conciliation or 
arbitration has resolved the matter; and whereas in the 
event that it has been recommended to the parties to 
have further discussions with a view to resolution of the 
issue; and whereas the parties have been instructed to 
report back to the Commission on the situation no later 
than by 10.00 a.m. on Monday, the 28th day of August 
1979; and whereas in the event that the matter is still in 
dispute the parties will be required to specify their 
respective position and the Commission will give 
consideration to referring the matter for hearing and 
determination; now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979 and specifically section 44(6)(ba)(ii) 
do hereby direct — 

1. That the Australian Railways Union of 
Workers. West Australian Branch direct its 
members to lift all bans forthwith which have 
been applied over this issue and to work in 
accordance with their contracts of 
employment pending resolution of this issue 
by conciliation or arbitration, and in any 
event, by no later than 10.00 a.m. on the 23rd 
day of August 1979. 

2. That the Western Australian Government 
Railways Commission do all such things as 
are appropriate and necessary to detail its 
interim proposal for warning and evacuation 
procedures at the Forrestfield complex to the 
Australian Railways Union of Workers, West 
Australian Branch and others as appropriate 
by no later than 9.00 a.m. on the 23rd day of 
August 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch and Others. 

No. 1284 of 1988. 
COMMISSIONER S.A. KENNEDY. 

7th day of August 1989. 

Order. 
WHEREAS the parties have been engaged in 
discussions over proposed variations to Clause 28.— 
Away From Home and Meal Allowances of the Railway 
Employees' Award No. 18 of 1969 for some months; and 
whereas this matter has been the subject of conferences 
pursuant to section 32 of the Industrial Relations Act 
1979 before the Commission; and whereas the parties 
have now reached substantial agreement on the 
proposed variations; and whereas the parties have 
agreed that conciliation would be assisted by the issue 
of an order in the terms of the applicant's amended 
proposals with effect for a limited term; and whereas the 
Commission, being satisfied that the proposed 
variations are in accord with the Wage Fixing 
Principles and that the agreed course is appropriate to 
the objects of the Act; now therefore I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979. and by consent, do hereby 
order— 

1. That notwithstanding the terms of subclause 
(2)(b), (c) and (d) of Clause 28.—Away From 
Home and Meal Allowances of the Railway 
Employees' Award No. 18of 1969 as amended, 
the terms of the following schedule shall apply 
in lieu. 

2. That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 7 th day of August 
1989 and shall continue to apply for a period of 
three months thereafter unless otherwise 
ordered by the Commission. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allow- 

ances: Delete subclause (2)(b), (c) and (d) and insert in 
lieu thereof — 

(b) (i) Hotel or motel accommodation may be 
utilised at the option of the employee in 
which case an allowance of $76.90 per 
day for the first 42 days at any one 
location and $38.45 per day thereafter 
shall be paid to cover the cost of 
accommodation, meals and incidental 
expenses. The employee shall advise 
the employer of the type of 
accommodation occupied, 

(ii) Reimbursement for part of a day shall 
be as follows: Breakfast 12.5 percent of 
daily rate; Lunch 12.5 per cent of daily 
rate; Dinner 25 per cent of daily rate; 
and Bed 50 per cent of daily rate: 
Provided that payment for meals on 
departure and arrival shall only apply 
where the circumstances of the trip 

were such that the employee could not 
reasonably be expected to have the 
meal at the employee's home or lodging 
before departure or after arrival and the 
employee shall advise that each meal 
claimed was actually purchased, 

(iii) Notwithstanding (i) above, the 
employer may, at the employer's 
discretion, for the purpose of seminars, 
training courses and the like, bulk book 
hotel or motel accommodation with 
full board and in lieu of (b)(i) above pay 
the employee an incidental allowance 
of $5.35 per day. 

(c) An employee who is required to travel, for 
relief purpose, outside of the metropolitan area 
may, subject to the prior approval of the employer, 
elect to use private motor vehicle transport to travel 
in the employee's own time to and from the 
relieving location at the beginning and end of the 
relief period and be paid an allowance of 20.51 
cents per kilometre in recognition of the cost and 
time taken. 

(d) Notwithstanding the provisions of 
subclause (2)(a)(ii) of this clause accommodation 
as described in subclause (2)(f) may be 
permanently allocated to an employee who 
regularly travels and camps away from the home 
station and such accommodation shall be 
occupied by the employees concerned at the 
discretion of the employer. Hotel or motel 
accommodation may be arranged at the 
employer's discretion to supplement the 
employer's accommodation. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C563 of 1989. 
Between Australian Railways Union of 

Workers, West Australian Branch 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch). Perth 
and Australasian Society of Engineers, 

Moulders and Foundry Workers Industrial 
Union of Workers. Western Australian Branch 

The West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners" 

Union of Workers 
and 

Western Australian Government 
Railways Commission. 

COMMISSIONER S.A. KENNEDY. 
9th day of August 1989. 

Order. 
WHEREAS in late 1987 unions covering employees 
working in the Western Australian rail system and 
employed by the Western Australian Government 
Railways Commission (Westrail) applied to the 
Western Australian Industrial Relations Commission 
and to the Australian Industrial Relations Commission 
for an increase of four per cent in award wage rates 
pursuant to the Second Tier Principle as enunciated by 
the respective arbitral bodies; and whereas such claims 
came before the Commission, by consent, and on the 
basis of an agreed package of offsets; and whereas part 
of that package was an Agreed Dispute Settlement 
Procedure which was presented by all unions and by 
Westrail as a matter for consideration in the decision as 
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to the awarding of the said wage increase; and whereas 
the Agreed Dispute Settlement Procedure and the 
commitments to its implementation by all parties 
during those proceedings clearly formed part of the 
consideration of the Commission in the orders 
increasing wage rates by four per cent which issued 
from those proceedings; and whereas the Commission 
was informed at review proceedings that the choice by 
the unions and Westrail of a mediator for the purposes 
of the fourth stage of the Agreed Dispute Settlement 
Procedure was imminent; and whereas the 
Commission was subsequently advised that agreement 
had been reached between all the unions, other than the 
West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers (LEDFCU) 
and Westrail on the choice of a mediator for the 
purposes of the fourth stage of the Agreed Dispute 
Settlement Procedure; and whereas the Commission, to 
assist the implementation of the Agreed Dispute 
Settlement Procedure in full, and by consent, enabled 
the Registrar to act as mediator for the purposes of the 
Agreed Dispute Settlement Procedure so far as the 
LEDFCU and Westrail were concerned and recognised 
the otherwise agreed choice as mediator for the 
purposes of the Agreed Dispute Settlement Procedure 
so far as all other unions and Westrail were concerned; 
and whereas the Agreed Dispute Settlement Procedure 
included a term of 12 months and provision for review; 
and whereas notwithstanding the expiry of that term in 
December 1988 and the Commission's specific 
enjoinder to the unions and to Westrail to review the 
Agreed Dispute Settlement Procedure prior to the 
expiry; no party, either in concert with any other or 
alone, has advanced any endorsement of. deletion of, 
variation to or amendment to the Agreed Dispute 
Settlement Procedure; and whereas there is evidence in 
various proceedings of the Commission that the Agreed 
Dispute Settlement Procedure has been breached on 
occasions; and whereas some unions have claimed in 
the course of various proceedings that Westrail. on 
unspecified occasions, has not complied with the 
Agreed Dispute Settlement Procedure; and whereas 
Westrail has claimed in the course of various 
proceedings that some unions have not complied with 
the Agreed Dispute Settlement Procedure; and whereas 
there is significant evidence in the records of the 
Commission of disputes within the rail industry which 
go to demarcation issues; of bitterness between 
employees in the rail industry which goes to 
demarcation issues; and of failures to adhere to the 
Agreed Dispute Settlement Procedure which failures, 
in the opinion of the Commission, have significantly 
fostered ill will to the detriment of achieving the objects 
of the Act and will continue to do so unless addressed; 
and whereas in consideration of all of the foregoing the 
Commission called a conference of its own motion 
pursuant to section 44(7)(b) of the Industrial Relations 
Act 1979, on 7 July 1989 at which conference these 
concerns were detailed; and whereas the unions and 
Westrail were informed that those conference 
proceedings provided an opportunity for the unions 
and Westrail to arrive at and/or be bound by a fair, 
coherent, consistent and enforceable dispute settlement 
procedure in an award context and the rail industry the 
purpose of which should be the settlement of industrial 
disputes by conciliation as far as possible; and whereas 
the Commission provided a draft document to the 
unions and to Westrail to facilitate this process and 
subsequently provided opportunities for each union 
and for Westrail to speak to the terms of this draft; and 
whereas, notwithstanding this action, it was made 
express to the unions and to Westrail at the outset and 
throughout the conference proceedings that the 
existence of the draft did not preclude any union or 
Westrail from proposing an alternative which met the 

tests of fairness, coherency and consistency across the 
rail industry provided that such was raised 
expeditiously and that it was to be incorporated in a 
form which was enforceable in this jurisdiction; and 
whereas some unions sought postponements of further 
conference proceedings on two occasions on the basis 
that time was needed to confer with a view to co- 
ordinating an approach and to discuss the matter with 
Westrail; and whereas, having regard for Westrail's 
preparedness to enter into such discussions, but subject 
to an expectation by the Commission of reasonable 
expedition of these processes, the Commission acceded 
to these requests; and whereas at the reconvened 
conference on 9 August 1989, the Commission was 
informed that the unions had not co-ordinated any 
approach and that no discussions had ensued between 
the union/s and Westrail; and whereas having regard 
for all of the foregoing the Commission has concluded 
that further conciliation will be unavailing and that the 
question of whether a dispute settlement procedure 
should be inserted in the respective awards and if so, in 
what terms, should be referred out of these proceedings 
for arbitration; and whereas, in the opinion of the 
Commission, orders should issue as will prevent the 
deterioration of industrial relations until that question 
is resolved; and whereas it is noted that to all intents and 
purposes the schedule of terms in this Order reflects the 
terms of the Agreed Dispute Settlement Agreement; and 
whereas it is made express that having regard for the 
object of the Agreed Dispute Settlement Procedure, that 
document being substantively reiterated in the terms of 
the schedule of this Order, that it is expected of the 
parties that any issue/s in dispute or any matter/s which 
may be reasonably expected to give rise to dispute/s will 
be clearly and specifically notified to other party or 
parties concerned such to enable appropriate 
discussions and conciliation to occur; and whereas a 
Speaking to the Minutes of the Order has been held in 
accordance with the Act; now therefore, I the under- 
signed, pursuant to the powers conferred by the 
Industrial Relations Act 1979, and specifically section 
44(6)(ba)(i). do hereby order — 

1. That notwithstanding the terms of the Railway 
Employees' Award No. 18 of 1969 and subject 
to 3. hereof, the terms of the following schedule 
shall apply to the parties to that Award. 

2. That subject to 3. hereof the terms of the 
following schedule shall apply to the parties to 
the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973. 

3. That this Order, which shall be termed the 
Rail Industry Dispute Settlement Order No. 
C563 of 1989, shall have effect on and from 12 
noon on the 9th day of August 1989 and until 
finalisation of the referred matter or until 
otherwise ordered by the Commission. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Rail Industry Dispute Settlement Procedure. 

No. C'563 of 1989. 
(1) The objective of this procedure is to avoid and 

settle disputes or grievances by direct consultation and 
negotiation. 

(2) It is the basic intention of this procedure to 
resolve by direct consultation and negotiations between 
the parties any dispute or grievance. 

(3) The parties shall give prior notice to one another 
of any matters which may reasonably be expected to 
give rise to any dispute or grievance. 
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(4)(a) Subject to Clause (2) hereof and the terms of 
this clause any dispute or grievance is to be processed 
according to the following stages: 

Stage One: The matter is to be discussed at a local 
or job level. In attendance are to be the worker/s 
and/or union representative/s concerned, and the 
foreman or immediate supervisor concerned. 

Stage Two: The matter is to be discussed at a 
meeting at area level. In attendance are to be the 
local union/s representative/s, the foreman or 
immediate supervisor concerned and representa- 
tive/s of Westrail area management. 

Stage Three: The matter is to be discussed at a 
meeting with central representatives. In 
attendance are to be the nominee of the State 
Secretary of the union concerned, the union 
nominated local representative/s (if any), a 
nominee/s of the Head of the Branch/s involved 
and local Westrail management. 

Stage Four: 
(a) Where the parties agree on the nomina- 

tion of a mediator and that nomination is 
accepted that person shall be deemed to 
be Mediator for the purposes of this 
procedure. 

(b) Where agreement cannot be reached 
under Stage Three, a further meeting of 
central representatives (as defined in 
Stage Three) shall be convened together 
with the Mediator who will endeavour to 
have the parties reach agreement: 

Stage Five: Where agreement cannot be reached 
under Stage Four, a further meeting of central 
representatives (as defined in Stage Three) shall be 
convened, together with the Mediator as deemed 
pursuant to Stage Four. If the Mediator is unable to 
get the parties to agree, he shall make recom- 
mendations to the parties which any party is 
entitled to accept or reject. 

(b) Where a union of the Western Australian 
Government Railways Commission (Westrail) has a 

■ policy of discussion or negotiating some or all matters 
at central level, Stage Three shall be the first step in the 
dispute resolution process for such matters. Parties will 
as necessary from time to time advise each other of the 
matters to be discussed or negotiated at central Stage 
Three level. 

Matters nominated by either party as appropriate for 
discussion or negotiation at the central Stage Three 
level will not be processed through Stages One or Two or 
any other administrative variation thereof. 

(c) Nothing in this procedure prohibits the 
attendance of a Westrail or union official at any 
conference convened under Stage One and/or Two. 

(5) Except as provided for in Clause (4) hereof, where 
a matter being dealt with at a particular stage is not 
resolved then it is to be dealt with at the next stage. 

(6)(a) The first meeting to be convened pursuant to 
Stages One and Two shall be convened within one 
working day of a request by any party. 

(b) Meetings pursuant to Stage Three shall be 
convened within two working days of a request by any 
party or as mutually agreed between the State 
Secretaries of the affected union/s and the Manager of 
Human Resources. 

(c) Meetings pursuant to Stages Four and Five shall 
be convened by the Mediator within two days of any 
application by the party. 

(d) "Party" means Westrail or the union or unions 
concerned and includes the persons referred to in 
Stages One. Two, Three, Four and Five. 

(7)(a) A Mediator shall do all things possible to try 
and obtain agreement between the parties. Where this is 
not possible, the Mediator shall make 
recommendations to the parties under Clause (4) — 
Stage Five of this Agreement. 

(b) Rights are reserved for all parties to refer any 
industrial matter to the Western Australian Industrial 
Relations Commission at any time. Such referral, 
however, shall not prohibit the procedures contained in 
this agreement being implemented if requested by 
either party. 

(8)(a) Should any party wish to initiate any change 
which will impact on any other party, the party seeking 
the change shall provide the other party or parties with 
details of the change proposed. 

(b) Subject to Clause (9) hereof, no change shall be 
implemented or attempted to be implemented until the 
procedures as prescribed by this agreement have been 
exhausted. 

(c) While these procedures are being followed— 
(i) Each union party agrees that no whole or 

partial stoppage of work or reduction in 
normal working or shift work or overtime or 
other ban or limitation on work shall take 
place. 

(ii) Westrail agrees that no stand-down of workers 
or imposition of the principle "no work as 
directed, no pay" or other disciplinary action 
shall take place. 

This limitation shall apply from the date of the 
original notification until the matter has been 
resolved or the procedures contained in this 
agreement have been exhausted. 

(9)(a) When an unforeseen circumstance arises on 
any day or shift which necessitates the alteration of 
staffing levels or normal work arrangements, Westrail 
shall— 

(i) Subject to paragraph (iv) hereof, immediately 
advise the union or unions concerned of the 
nature of the unforeseen circumstance and 
seek agreement on any temporary 
arrangements to apply for the duration of that 
day or shift; 

(ii) Implement any agreed arrangements or in the 
absence of agreement, implement such 
arrangements as are necessary to maintain 
services for that day or shift; 

(iii) Take immediate action to maintain normal 
and accepted staffing levels and work 
arrangements; 

(iv) Implement any arrangements that are 
necessary to maintain services where the 
urgency of the situation does not permit the 
procedure prescribed in paragraphs (i) and (ii) 
hereof to be carried out; 

(v) As soon as practicable after the event, advise 
the union or unions concerned of the nature of 
the urgency of the unforeseen event and seek 
agreement on the temporary arrangements to 
be in place for the residue of the day or 
shift. 

(b) For the purposes of paragraphs (a)(i) and (a)(v) 
the parties shall nominate: 

— A central contact point at which each should 
ordinarily be contactable. 

— Authorised officers who shall have power to 
negotiate on such matters. 

(c) The notification requirements prescribed by 
paragraphs (a)(i) and (a)(v) shall be satisfied if a bona 
fide attempt was made by Westrail to contact the 
nominated officer or officers at the nominated central 
contact point. 
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(d)(i) Where agreement is unable to be reached in 
accordance with paragraphs (a)(i) and (a)(ii) 
hereof, either party may refer the 
circumstances of the case to the Mediator. 

(ii) The Mediator shall endeavour to have the 
parties agree on the arrangements that should 
be followed in the event of a like circumstance 
arising in the future. Where such agreement is 
not possible, the Mediator shall make 
recommendations of the same to the Minister 
and parties to this agreement. 

(e) For the purposes of this clause the term 
"unforeseen circumstances" shall mean an event for 
which it is not possible to make any advance 
planning. 

The provisions of this clause shall not— 
(i) apply to disputes involving a stoppage, but 

shall apply to a matter that is a mere 
disagreement between the parties; 

(ii) permit Westrail to utilise members of one 
union on work normally carried out by 
members of another union. 

(10) This procedure shall not include disputes that 
are the result of decisions of the Trades and Labor 
Council ofWestem Australia or the Australian Council 
of Trade Unions that are to apply in a State or 
nationwide basis, or disputes that are the result of 
political or social questions being policy of the union/s 
or matters affecting the union membership nationally; 
or are the consequence of Government policy or 
directions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Construction, Mining and Energy Workers' 

Union of Australia 
Western Australian Branch. 

No. C607 of 1989. 
COMMISSIONER J.F. GREGOR. 

18th day of July 1989. 

Order. 
WHEREAS at a Conference held in Perth on the 18th 
day of July 1989 the Commission was advised that the 
operations of Hamersley Iron Pty Limited have been 
affected by industrial action undertaken by members of 
the Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; whereas the 
Commission was advised that members of the 
Construction, Mining and Energy Workers' Union of 
Australia, Western Australian Branch have imposed 
bans on the operation of 200 car trains because of 
concerns it has over the safety of operation of such 
trains; whereas the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch further complains that the Company has 
breached long standing arrangements concerning the 
return of train crews to their residences in the event of 
industrial action; whereas the Company advises that it 
is conducting tests on its fleet of rail cars to ascertain the 
extent of any problems with their braking, but says that 
in the meantime it is safe to operate trains of a consist of 
200 cars; whereas the Construction, Mining and Energy 

Workers' Union of Australia. Western Australian 
Branch members say that safe operation can be 
conducted with a maximum of 180 cars; whereas the 
Company has advised the Commission that it is 
concerned that its failure to deliver ore into ships is 
placing its market position in jeopardy and it seeks a 
relief from the action of the union; now therefore the 
Commission having regard for the interest of the parties 
directly involved and for the public interest and to 
prevent any further deterioration of industrial relations 
between them until the matter in question is determined 
by conciliation or arbitration and pursuant to section 
44(6)(ba)(i), hereby orders:— 

(1) Each employee of the Applicant Company, 
the subject of this Order who is eligible to be a 
member of the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch and is on strike at the date 
of this Order shall return to work forthwith. 

(2) During the term of the Order the Applicant 
Company shall not require any member of the 
Construction, Mining and Energy Workers' 
Union of Australia, Western Australian 
Branch to operate a train with more than 180 
ore cars. 

(3) The term of the Order shall be until all cars in 
the fleet have been inspected and passed fit for 
service or alternatively taken out of service 
pending repair or until the matters the subject 
of Memorandum for Hearing and 
Determination No. CR607 of 1989 have been 
determined, whichever first occurs. 

(4) The union party to this Order, its officers and 
stewards Mr P. Bates and Mr C. Gates shall 
take all steps necessary whether pursuant to 
the rules of the union or otherwise to ensure 
that each employee the subject of this order 
complies with and continues to adhere to the 
terms of this Order. 

(5) The Manager Rail Operations, Mr G. 
Murdoch shall take all such steps as are 
necessary to ensure that company officers 
responsible to him comply with the terms of 
this order. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch 
and 

F. & L. Stalker & Sons Pty Limited. 
No. C440 of 1989. 

Metal Trades Employees Metal Trades 
COMMISSIONER R.N. GEORGE. 

26th day of June 1989. 

Order. 
WHEREAS a conference was held in Perth on the 26th 
day of June 1989 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an aagreement was 
reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in the State Wage Case — September 1988, and 
pursuant to the powers conferred under the said Act, do 
hereby order that the agreement as per the following 
schedule be ratified. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Protective Clothing. 

(1)(a) As a condition of employment, all employees 
will be required to wear industrial clothing, safety 
footwear and protective equipment as authorised by the 
employer. 

(b) On the completion of three months service by the 
employee the employer will provide each employee 
with; 

(i) One pair of suitable safety work boots; 
(ii) Two pairs of trousers plus two long-sleeved 

shirts; or two pairs of overalls; or one pair of 
trousers plus one long-sleeved shirt plus one 
pair of overalls. 

(2)(a) The individual employees will be responsible 
for keeping their safety clothing and equipment in good 
repair. 

(b) Replacement of this equipment will be on an as 
required basis for genuine wear and tear or accident 
and on the return of spent equipment. Purchase orders 
will be provided by the employer for use by the 
employee in the purchase of items authorised. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch and 

Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
State Energy Commission of Western Australia. 

No. C618of 1989. 
COMMISSIONER O.K. SALMON. 

25th day of July 1989. 

Order. 
WHEREAS in No. C557 of 1989 a conference was held 
between the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union of 
Workers. Western Australian Branch and 
Amalgamated Metal Workers and Shipwrights Union 
ofWestern Australia and the State Energy Commission 
of Western Australia concerning allowances to be paid 
to Electrical Fitters and Instrument Makers and 
Repairers employed at Kwinana and Muja Power 
Stations and who are required to perform duties of a 
Recipient in Charge; and whereas at the conference 
agreement was reached and the Commission was 
required by the parties to make an order giving effect to 
their agreement; now therefore pursuant to the power 
under section 44(8) 1 make the following order: 

(1) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (three to 10 employees). 

(2) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer who is a Leading 
Hand (three to 10 employees) employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (10-20) employees. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
West Australian Railways Officers' Union 

and 
Western Australian Government 

Railways Commission. 
No. C694 of 1989. 

RAILWAYS CLASSIFICATION BOARD: 
COMMISSIONER S.A. KENNEDY 

MEMBER MR K. PHILLIPS 
MEMBER MR J. ZEJDLER. 

10th day of August 1989. 

Order. 
WHEREAS in late 1987 unions covering employees 
working in the Western Australian rail system and 
employed by the Western Australian Government 
Railways Commission (Westrail) applied to the 
Western Australian Industrial Relations Commission 
and to the Australian Industrial Relations Commission 
for an increase of four per cent in award wage rates 
pursuant to the Second Tier Principle as enunciated by 
the respective arbitral bodies; and whereas such claims 
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came before the Commission, by consent, and on the 
basis of an agreed package of offsets; and whereas part 
of that package was an Agreed Dispute Settlement 
Procedure which was presented by all unions and by 
Westrail as a matter for consideration in the decision as 
to the awarding of the said wage increase; and whereas 
the Agreed Dispute Settlement Procedure and the 
commitments to its implementation by all parties 
during those proceedings clearly formed part of the 
consideration of the Commission in the orders 
increasing wage rates by four per cent which issued 
from those proceedings; and whereas the Commission 
was informed at review proceedings that the choice by 
the unions and Westrail of a mediator for the purposes 
of the fourth stage of the Agreed Dispute Settlement 
Procedure was imminent; and whereas the 
Commission was subsequently advised that agreement 
had been reached between all the unions, other than the 
West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners" Union ofWorkers (LEDFCU) 
and Westrail on the choice of a mediator for the 
purposes of the fourth stage of the Agreed Dispute 
Settlement Procedure; and whereas the Commission, to 
assist the implementation of the Agreed Dispute 
Settlement Procedure in full, and by consent, enabled 
the Registrar to act as mediator for the purposes of the 
Agreed Dispute Settlement Procedure so far as the 
LEDFCU and Westrail were concerned and recognised 
the otherwise agreed choice as mediator for the 
purposes of the Agreed Dispute Settlement Procedure 
so far as all other unions and Westrail were concerned; 
and whereas the Agreed Dispute Settlement Procedure 
included a term of 12 months and provision for review; 
and whereas notwithstanding the expiry of that term in 
December 1988 and the Commission's specific 
enjoinder to the unions and to Westrail to review the 
Agreed Dispute Settlement Procedure prior to the 
expiry; no party, either in concert with any other or 
alone, has advanced any endorsement of, deletion of, 
variation to or amendment to the Agreed Dispute 
Settlement Procedure; and whereas there is evidence in 
various proceedings of the Commission that the Agreed 
Dispute Settlement Procedure has been breached on 
occasions; and whereas some unions have claimed in 
the course of various proceedings that Westrail, on 
unspecified occasions, has not complied with the 
Agreed Dispute Settlement Procedure; and whereas 
Westrail has claimed in the course of various 
proceedings that some unions have not complied with 
the Agreed Dispute Settlement Procedure; and whereas 
there is significant evidence in the records of the 
Commisison of disputes within the rail industry which 
go to demarcation issues; of bitterness between 
employees in the rail industry which goes to 
demarcation issues; and of failures to adhere to the 
Agreed Dispute Settlement Procedure which failures, 
in the opinion of the Commission, have significantly 
fostered ill will to the detriment of achieving the objects 
of the Act and will continue to do so unless addressed; 
and whereas in consideration of all of the foregoing the 
Commission called a conference of its own motion 
pursuant to section 44(7)(b) of the Industrial Relations 
Act 1979, on 7 July 1989 at which conference these 
concerns were detailed; and whereas the unions and 
Westrail were informed that those conference 
proceedings provided an opportunity for the unions 
and Westrail to arrive at and/or be bound by a fair, 
coherent, consistent and enforceable dispute settlement 
procedure in an award context and the rail industry the 
purpose of which should be the settlement of industrial 
disputes by conciliation as far as possible; and whereas 
the Commission provided a draft document to the 
unions and to Westrail to facilitate this process and 
subsequently provided opportunities for each union 
and for Westrail to speak to the terms of this draft; and 

whereas, notwithstanding this action, it was made 
express to the unions and to Westrail at the outset and 
throughout the conference proceedings that the 
existence of the draft did not preclude any union or 
Westrail from proposing an alternative which met the 
tests of fairness, coherency and consistency across the 
rail industry provided that such was raised 
expeditiously and that it was to be incorporated in a 
form which was enforceable in this jurisdiction; and 
whereas some unions sought postponements of further 
conference proceedings on two occasions on the basis 
that time was needed to confer with a view to co- 
ordinating an approach and to discuss the matter with 
Westrail; and whereas, having regard for Westrail's 
preparedness to enter into such discussions, but subject 
to an expectation by the Commission of reasonable 
expedition of these processes, the Commission acceded 
to these requests; and whereas at the reconvened 
conference on 9 August 1989, the Commission was 
informed that the unions had not co-ordinated any 
approach and that no discussions had ensued between 
the union/s and Westrail; and whereas having regard 
for all of the foregoing the Commission has concluded 
that further conciliation will be unavailing and that the 
question of whether a dispute settlement procedure 
should be inserted in the respective awards and if so, in 
what terms, should be referred out of these proceedings 
for arbitration; and whereas, in the opinion of the 
Commission, orders should issue as will prevent the 
deterioration of industrial relations until that question 
is resolved; and whereas it is noted that to all intents and 
purposes the schedule of terms in this Order reflects the 
terms of the Agreed Dispute Settlement Agreement; and 
whereas it is made express that having regard for the 
object of the Agreed Dispute Settlement Procedure, that 
document being substantively reiterated in the terms of 
the schedule of this Order, that it is expected of the 
parties that any issue/s in dispute or any matter/s which 
may be reasonably expected to give rise to dispute/s will 
be clearly and specifically notified to other party or 
parties concerned such to enable appropriate 
discussions and conciliation to occur; and whereas a 
Speaking to the Minutes of the Order has been held in 
accordance with the Act; now therefore, I the under- 
signed, pursuant to the powers conferred by the 
Industriai Relations Act 1979, and specifically section 
44(6)(ba)(i). do hereby order — 

1. ThatnotwithStandingthetermsofthe Railway 
Officers' Award No. 1 of 1985 and subject to 2. 
hereof, the terms of the following schedule 
shall apply to the parties to that Award. 

2. That this Order, which shall be termed the 
Rail Industry Dispute Settlement Order No. 
C694 of 1989, shall have effect on and from 
4.00 p.m. on the 10th day of August 1989 and 
until fimalisation of the referred matter or until 
otherwise ordered by the Commission. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Chairperson, 

Railways Classification Board. 

Schedule. 
Rail Industry Dispute Settlement Procedure. 

No. C694 of 1989. 
(1) The objective of this procedure is to avoid and 

settle disputes or grievances by direct consultation and 
negotiation. 

(2) It is the basic intention of this procedure to 
resolve by direct consultation and negotiations between 
the parties any dispute or grievance. 
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(3) The parties shall give prior notice to one another 
of any matters which may reasonably be expected to 
give rise to any dispute or grievance. 

(4)(a) Subject to Clause (2) hereof and the terms of 
this clause any dispute or grievance is to be processed 
according to the following stages: 

Stage One: The matter is to be discussed at a local 
or job level. In attendance are to be the worker/s 
and/or union representative/s concerned, and the 
foreman or immediate supervisor concerned. 

Stage Two: The matter is to be discussed at a 
meeting at area level. In attendance are to be the 
local union/s representative/s, the foreman or 
immediate supervisor concerned and representa- 
tive/s of Westrail area management. 

Stage Three: The matter is to be discussed at a 
meeting with central representatives. In 
attendance are to be the nominee of the State 
Secretary of the union concerned, the union 
nominated local representative/s (if any), a 
nominee/s of the Head of the Branch/s involved 
and local Westrail management. 

Stage Four: 
(a) Where the parties agree on the nomina- 

tion of a mediator and that nomination is 
accepted that person shall be deemed to 
be Mediator for the purposes of this 
procedure. 

(b) Where agreement cannot be reached 
under Stage Three, a further meeting of 
central representatives (as defined in 
Stage Three) shall be convened together 
with the Mediator who will endeavour to 
have the parties reach agreement. 

Stage Five: Where agreement cannot be reached 
under Stage Four, a further meeting of central 
representatives (as defined in Stage Three) shall be 
convened, together with the Mediator as deemed 
pursuant to Stage Four. If the Mediator is unable to 
get the parties to agree, he shall make recom- 
mendations to the parties which any party is 
entitled to accept or reject. 

(b) Where a union of the Western Australian 
Government Railways Commission (Westrail) has a 
policy of discussion or negotiating some or all matters 
at central level. Stage Three shall be the first step in the 
dispute resolution process for such matters. Parties will 
as necessary from time to time advise each other of the 
matters to be discussed or negotiated at central Stage 
Three level. 

Matters nominated by either party as appropriate for 
discussion or negotiation at the central Stage Three 
level will not be processed through Stages One or Two or 
any other administrative variation thereof. 

(c) Nothing in this procedure prohibits the 
attendance of a Westrail or union official at any 
conference convened under Stage One and/or Two. 

(5) Except as provided for in Clause (4) hereof, where 
a matter being dealt with at a particular stage is not 
resolved then it is to be dealt with at the next stage. 

(6)(a) The first meeting to be convened pursuant to 
Stages One and Two shall be convened within one 
working day of a request by any party. 

(b) Meetings pursuant to Stage Three shall be 
convened within two working days of a request by any 
party or as mutually agreed between the State 
Secretaries of the affected union/s and the Manager of 
Human Resources. 

(c) Meetings pursuant to Stages Four and Five shall 
be convened by the Mediator within two days of any 
application by the party. 

(d) "Party" means Westrail or the union or unions 
concerned and includes the persons referred to in 
Stages One. Two, Three. Four and Five. 

(7)(a) A Mediator shall do all things possible to try 
and obtain agreement between the parties. Where this is 
not possible, the Mediator shall make 
recommendations to the parties under Clause (4) — 
Stage Five of this Agreement. 

(b) Rights are reserved for all parties to refer any 
industrial matter to the Western Australian Industrial 
Relations Commission at any time. Such referral, 
however, shall not prohibit the procedures contained in 
this agreement being implemented if requested by 
either party. 

(8)(a) Should any party wish to initiate any change 
which will impact on any other party, the party seeking 
the change shall provide the other party or parties with 
details of the change proposed. 

(b) Subject to Clause (9) hereof, no change shall be 
implemented or attempted to be implemented until the 
procedures as prescribed by this agreement have been 
exhausted. 

(c) While these procedures are being followed— 
(i) Each union party agrees that no whole or 

partial stoppage of work or reduction in 
normal working or shift work or overtime or 
other ban or limitation on work shall take 
place. 

(ii) Westrail agrees that no stand-down of workers 
or imposition of the principle "no work as 
directed, no pay" or other disciplinary action 
shall take place. 

This limitation shall apply from the date of the 
original notification until the matter has been 
resolved or the procedures contained in this 
agreement have been exhausted. 

(9)(a) When an unforeseen circumstance arises on 
any day or shift which necessitates the alteration of 
staffing levels or normal work arrangements, Westrail 
shall— 

(i) Subject to paragraph (iv) hereof, immediately 
advise the union or unions concerned of the 
nature of the unforeseen circumstance and 
seek agreement on any temporary 
arrangements to apply for the duration of that 
day or shift; 

(ii) Implement any agreed arrangements or in the 
absence of agreement, implement such 
arrangements as are necessary to maintain 
services for that day or shift; 

(iii) Take immediate action to maintain normal 
and accepted staffing levels and work 
arrangements; 

(iv) Implement any arrangements that are 
necessary to maintain services where the 
urgency of the situation does not permit the 
procedure prescribed in paragraphs (i) and (ii) 
hereof to be carried out; 

(v) As soon as practicable after the event, advise 
the union or unions concerned of the nature of 
the urgency of the unforeseen event and seek 
agreement on the temporary arrangements to 
be in place for the residue of the day or 
shift. 

(b) For the purposes of paragraphs (a)(i) and (a)(v) 
the parties shall nominate: 

— A central contact point at which each should 
ordinarily be contactable. 

— Authorised officers who shall have power to 
negotiate on such matters. 
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(c) The notification requirements prescribed by 
paragraphs (a)(i) and (a)(v) shall be satisfied if a bona 
fide attempt was made by Westrail to contact the 
nominated officer or officers at the nominated central 
contact point. 

(d)(i) Where agreement is unable to be reached in 
accordance with paragraphs (a)(i) and (a)(ii) 
hereof, either party may refer the 
circumstances of the case to the Mediator. 

(ii) The Mediator shall endeavour to have the 
parties agree on the arrangements that should 
be followed in the event of a like circumstance 
arising in the future. Where such agreement is 
not possible, the Mediator shall make 
recommendations of the same to the Minister 
and parties to this agreement. 

(e) For the purposes of this clause the term 
"unforeseen circumstances" shall mean an event for 
which it is not possible to make any advance 
planning. 

The provisions of this clause shall not— 
(i) apply to disputes involving a stoppage, but 

shall apply to a matter that is a mere 
disagreement between the parties; 

(ii) permit Westrail to utilise members of one 
union on work normally carried out by 
members of another union. 

(10) This procedure shall .at include disputes that 
are the result of decisions of the Trades and Labor 
Council ofWestern Australia or the Australian Council 
of Trade Unions that are to apply in a State or 
nationwide basis, or disputes that are the result of 
political or social questions being policy of the union/s 
or matters affecting the union membership nationally; 
or are the consequence of Government policy or 
directions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Richmond Construction 

and 
The Australian Builders' Labourers' 

Federated Union of Workers 
Western Australian Branch 

No. C787 of 1989 
SENIOR COMMISSIONER G.G. HALLIWELL. 

5th day of September 1989. 

Order. 
WHEREAS pursuant to section 44 of the Act an 
industrial dispute was referred to the Commission; and 
whereas on the 5th day of September 1989 a conference 
was held by the Commission pursuant to section 44 of 
the Act; and whereas the Commission has satisfied 
itself that industrial action has occurred and is 
continuing in support of the union's claim that Mr Paul 
Roberts was unfairly summarily dismissed by the 
applicant for alleged misconduct; and whereas, in the 
opinion of the Commission, it is now necessary to 
prevent the further deterioration of industrial relations 
between the parties; 

The Commission hereby orders— 
(a) That Mr Paul Roberts be reinstated by 

Richmond Construction in his employment 
as a builders' labourer and that he work in 
accordance with his contract of employment 
and accepts directions to work as a builders' 
labourer. 
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(b) That Mr Paul Roberts not absent himself from 
site during working hours without express 
permission from the Site Manager; 

(c) That persons who are members of, or are 
eligible to be members of. The Australian 
Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 
employed on the Carpark/Shopping Centre 
project at Leura Street, Claremont shall cease 
industrial action in support of their claim 
described herein. 

(d) That the union's claim of unfair summary 
dismissal shall be referred for hearing and 
determination by the Commission. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. C652(l) of 1989. 
COMMISSIONER O.K. SALMON. 

28th day of July 1989. 

Order. 
WHEREAS on 30 June 1989 the Commission was 
advised by the State Energy Commission of Western 
Australia of impending industrial action at Kwinana 
and Muja Power Stations regarding a dispute about the 
introduction of 12 hour shifts for employees who are 
members of the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; and whereas on 1 July 1989 the Commission 
conducted a conference called on its own motion 
pursuant to section 44(7) of the Industrial Relations Act 
1979, and at that conference made suggestions and 
recommendations that enabled the parties to 
satisfactorily negotiate a settlement of the dispute as it 
affects the Kwinana Power Station; and whereas on 28 
July 1989 the Commission was informed that the parties 
had reached agreement with respect to members of the 
Construction. Mining and Energy Workers' Union of 
Australia, Western Australian Branch employed at 
Kwinana Power Station and tendered their agreement 
in written form requesting the Commission to give 
effect to it pursuant: to section 44(8) of the Industrial 
Relations Act 1979; now therefore the Commission 
being of the opinion that the agreement reached is cost 
neutral and in no way inconsistent with the State Wage 
Fixing Principles hereby orders as follows. 

(Sgd.) O.K. SALMON. 
[L.S.J Commissioner. 
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Agreement. 
State Energy Commission of Western Australia 

Wages and Conditions Award 1988. 
Parts B and C. 

1.—Arrangement. 
1. Arrangement. 
2. Parties to the Agreement. 
3. Objects of the Agreement. 
4. Background to the Agreement. 
5. Details of Proposed Trials. 
6. Conditions of Employment. 
7. Relief of Operations. 
8. Other Conditions. 
9. Date of Operation — Trial Period. 

Appendix 1.—12 Hour Shift Allowances. 

2.—Parties to the Agreement. 
(1) State Energy Commission of Western Australia 

(SECWA). 
(2) The Construction, Mining and Energy Workers' 

Union of Australia, Western Australian Branch 
(CMEWU). 

3.—Objects of the Agreement. 
The objects of this Agreement are to reflect the desires 

of the parties to introduce alternate working 
arrangements within SECWA for shift workers to 
improve their quality of life by working 12 hour shift 
patterns instead of traditional three shift patterns. 

This Agreement reflects consensus reached through 
consultation in respect of trials to be held in 
operationally viable areas of SECWA which has the 
support of shift workers. 

The conditions of employment contained herein 
shall form the basis of negotiation for the introduction 
of 12 hour shifts elsewhere in SECWA following any 
trial period. 

In lieu of formally varying the Municipal Officers' 
(State Energy Commission of Western Australia — 
Salaried Officers") Award 1985, and the State Energy 
Commission of Western Australia Wages and 
Conditions Award 1988 the parties agree to seek the 
issuance of Interim Orders from the Australian 
Industrial Relations Commission and the Western 
Australian Industrial Relations Commission for the 
trial periods prior to the introduction of 12 hour shifts 
on a formal basis. 

4.—Background to the Agreement. 
Following approaches from the CMEWU and the 

Municipal Officers' Association of Australia, WA 
Branch (MOA), agreement was reached with SECWA 
in August 1988 to jointly investigate alternative shift 
working patterns. 

A committee consisting of the CMEWU, MOA and 
SECWA representatives was established as the Joint 
Shiftwork Committee (JSC) to investigate and report on 
its findings to SECWA management and shift workers. 
These investigations were to include current trials in 
progress in the State Electricity Commission of Victoria 
(SECV) to gain first hand information on the benefits/ 
limitations of 12 hour shifts. 

The investigation of SECV was concluded in 
December 1988, and the findings sent to all SECWA 
shift work employees and management to consider and 
respond. 

Minimal response was obtained from the findings 
with the JSC continuing to proceed to implement their 
findings. 

5.—Details of Proposed Trials. 
The trials of 12 hour shifts will be commenced in 

operational areas where the support of this shift work 
pattern by a majority of shift workers and management 
is prevalent. 

Operational areas who do not wish to participate in 
working 12 hour shifts will remain on their current shift 
patterns, but consideration must be given to areas 
which are closely related to each other in an operational 
sense. 

Trials will consist of a two shift 12 hour roster 
consisting of two nights and two days followed by a 
sequence of rostered days off. There is a 12 hour break 
between consecutive night and day shifts and 24 hours 
between night and day shift. Each shift is to be 
approximately 12 hours long averaging 37.5 hours per 
week over the roster cycle. 

The trial period is to be conducted on a "no win, no 
loss" basis. 

At the completion of the trial period the JSC will 
recommend if 12 hour shifts are to be continued or 
return to pre-trial rosters or look at further alternate 
shift rostering. 

If 12 hour shifts are continued, management and 
organisation representatives will discuss the 
introduction on a full-time basis. 

In an effort to understand the effect of roster changes 
on shift workers and their continued ability to operate 
and control plant and protect the system, a range of 
personal and organisational monitoring is to be 
conducted during the trial period. 

6.—Conditions of Employment. 
The following conditions of employment relating to 

shift workers working a 12 hour shift roster shall apply 
in conjunction with existing award conditions — 

(1) General. 
(a) Definition — A 12 hour shift shall, within 

this Agreement, mean any shift roster which 
requires the manning of a post(s) 24 hours 
per day seven days per week and which has 
as its normal rostered hours shifts of a 
duration of approximately 12 hours. 

(b) The ordinary working hours of a shift 
worker involved in a 12 hour shift shall be 
37.5 per week and may be spread over the 
full cycle of the roster, provided that the 
average hours per week shall not exceed 
37.5. 

(c) Subject to the approval of SECWA, shift 
workers may, by agreement, exchange shifts 
and days off, but in these circumstances pay 
shall be as if the work had proceeded 
according to the roster. 

(d) The roster shall provide for a minimum 12 
hour break between consecutive rostered 
shifts. 

(e) The method of working shifts and 
commencing and finishing times may be 
varied by agreement between SECWA and 
the accredited representative of the Union/s 
concerned to suit the circumstances of 
particular work locations. 

(0 "Shift Work" means shift work on a rostered 
basis whereby the shift worker is employed 
on a two shift basis throughout the year. 

(2) Sick Leave. 
(a) A shift worker (other than a casual shift 

worker) shall be entitled to payment for 
non-attendance on the grounds of personal 
ill-health or injury for 6.25 hours pay for 
each completed month of service. 
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(b) The unused portion of the entitlement 
prescribed in paragraph (a) hereof, in any 
accruing year, shall be allowed to 
accumulate and may be availed of in the 
next or any succeeding year. Any such 
entitlement accumulated to a shift worker as 
at 8 June 1981 shall be adjusted in hours in 
the ratio of 37.5 to 40. 

(c) Payment hereunder may be adjusted at the 
end of each accruing year, or at the time the 
shift worker leaves the service of SECWA, in 
the event of the shift worker being entitled 
by service subsequent to the sickness in that 
year to a greater allowance than that made 
at the time the sickness occurred. 

(d) For the purpose of this clause, the 
expression "non-attendance on the grounds 
of personal ill health", shall be deemed to 
include the absence of a shift worker for not 
more than three consecutive working days 
due to the unexpected critical illness of a 
member of the shift worker's immediate 
family (i.e. spouse, parent, child, brother or 
sister), but only if and to the extent that the 
shift worker proves to the satisfaction of 
SECWA that the absence was necessary. 

(e) Except as provided in paragraph (c), a shift 
worker shall not be entitled to the benefit of 
this clause unless he/she produces proof of 
sickness to the satisfaction of SECWA, but 
SECWA shall not be entitled to a medical 
certificate for absences of less than three 
consecutive working days, unless the total of 
such absences exceeds five days in any one 
accruing year. 

(f) Subject to the provisions of this subclause, 
the provisions of this clause apply to a shift 
worker who suffers personal ill health or 
injury during the time when he/she is absent 
on annual leave; and a shift worker may 
apply for, and SECWA shall grant, paid sick 
leave in place of paid annual leave. 

(g) Application for replacement shall be made 
within seven days of resuming work, and 
then only if the shift worker was confined to 
his/her place of residence or a hospital as a 
result of his/her personal ill health or injury, 
for a period of seven consecutive days or 
more, and he/she produces a certificate 
from a registered medical practitioner that 
he/she was so confined. Provided that the 
provisions of this paragraph do not relieve 
the shift worker of the obligation to advise 
the supervisor in accordance with the 
Award, if he/she is unable to attend for work 
on the working day next following his/her 
annual leave. 

(h) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid 
sick leave to which the shift worker was 
entitled at the time he/she proceeded on 
annual leave, and shall not be made with 
respect to fractions of a day. 

(i) Where paid sick leave has been granted by 
SECWA in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of 
the annual leave equivalent to the paid sick 
leave is hereby replaced by the. paid sick 
leave, and the replaced annual leave may be 
taken at another time mutually agreed to by 
SECWA and the shift worker or, failing 
agreement, shall be added to the shift 
worker's next period of annual leave or, if 

termination occurs before then, be paid for 
in accordance with the provisions of Clause 
11 .—Annual Leave of the Award. 

Payment for replaced annual leave shall 
be at the rate of wage applicable at the time 
the leave is subsequently taken, provided 
that the annual leave loading prescribed in 
subclause (3) Annual Leave, shall be 
deemed to have been paid with respect to the 
replaced annual leave. 

The provisions of this clause with respect 
to payment do not apply to shift workers 
who are entitled to payment under the 
Workers' Compensation and Assistance 
Act 1981, or to shift workers whose illness or 
injury is the result of the shift worker's own 
misconduct. 

(3) Annual Leave. 
(a) Subject to the provisions of this section, a 

period of 150 hours' leave, with payment of 
ordinary wages as prescribed, shall be 
allowed annually to a shift worker by 
SECWA after a period of 12 months' 
continuous service with SECWA. 

(b) A seven day shift worker (i.e. a shift worker 
who is rostered to regularly work on 
Sundays and holidays), shall be allowed 
37.5 hours' leave in addition to the leave he/ 
she is otherwise entitled to under the 

' Award. 
(c) Where a shift worker with 12 months' 

continuous service is engaged for part of the 
12 monthly period as a seven day shift 
worker, he/she shall be entitled to have the 
period of 150 hours' annual leave, 
prescribed in paragraph (a) hereof, 
increased by 3.13 hours for each month he/ 
she is continuously engaged as aforesaid, up 
to a maximum of 37.5 hours' additional 
leave entitlement. 

(d) (i) If the shift worker so requests, the 
annual leave allowed in paragraphs (a), 
(b) and (c) hereof may be taken in two 
periods, provided that each period 
consists of a minimum of 41.66 or 37.5 
hours, and that such periods are taken 
in complete weeks in accordance with 
the recognised work pattern of the 
employee concerned. 

(ii) Where practicable, leave shall be 
cleared within 12 months from due 
date. 

(e) In taking leave, if a shift worker's leave 
entitlement expires part way through a day, 
the shift worker shall have the option of 
resuming duty for that full day or take the 
balance of the day as approved leave 
without pay. 

(f) In addition to the payment for annual leave, 
a shift worker shall receive a loading 
calculated on the following basis — 
(i) Shift loadings and weekend penalties 

for ordinary time, as prescribed in 
subclause (7) Shift Work, in accord- 
ance with the shift roster the shift 
worker would have worked had he/she 
not been on leave. 

Where the amount paid for shift 
loadings and/or weekend penalties is 
less than 17.5 per cent of the shift 
worker's "rate of wage", a loading shall 
be added to give an amount equal to 
17.5 per cent of the shift worker's "rate 
of wage" at the date of accrual. 
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(ii) "Rate ot'Wage" shall comprise the wage 
a shift worker would have received in 
respect of the ordinary time he/she 
would have worked had he/she not 
been on leave during the relevant 
period; 

but the loading prescribed in this paragraph 
shall not apply to proportionate leave on 
termination. 

(g) If any award holiday falls within a shift 
worker's period of annual leave and is 
observed on a day which in the case of that 
shift worker would have been an ordinary 
working day, there shall be added to that 
period one day, being an ordinary working 
day, for each such holiday observed as 
aforesaid. 
(i) Subject to the provisions of sub- 

paragraph (ii) hereof, when comput- 
ing the annual leave due under this 
clause, no deduction shall be made 
from such leave in respect of the period 
that a shift worker is on annual leave or 
holidays; and no such deduction shall 
be made for any approved period or 
periods during which a shift worker is 
absent from duty through sickness, 
with or without pay, unless the absence 
exceeds 13 weeks in the aggregate, in 
which case deduction may be made for 
such excess only. 

(ii) Approved periods of absence from 
work caused through accidents sus- 
tained in the course of employment 
shall not be considered breaks in 
continuity of service, but the first six 
months only of any such period shall 
count as service for the purpose of 
computing annual leave. 

(h) Subject to the provisions of paragraph (j), a 
shift worker whose employment terminates 
after one month's continuous service in any 
qualifying 12 monthly period, shall be paid 
2.88 hours' pay in respect of each completed 
week of continuous service in that 
qualifying period. 

(i) A shift worker whose employment 
terminates shall be entitled to payment, 
including the loading prescribed in 
paragraph (f) hereof, for any completed 
period of annual leave due to him/her. 

(j) Except as provided in paragraph (f) of this 
section, a shift worker who is justifiably 
dismissed for misconduct shall not be 
entitled to the benefits of the provisions of 
this section. 

(k) For the purposes of paragraph (a) of this 
section, "ordinary wages" means the rate of 
wage the shift worker has received for the 
greatest proportion of the calendar month 
prior to his/her taking annual leave. 

(1) Annual leave for shift workers employed 
south of 26 degree parallel of south latitude 
shall be calculated up to the 30th day of June 
in each year. 

(m) Any annual leave entitlement accumulated 
to a shift worker as at 8 June 1981 shall be 
adjusted in hours in the ratio of 37.5 to 40. 

(n) The provisions of this clause shall not apply 
to a casual shift worker. 

(4) Public Holidays. 
(a) The following days or the days observed in 

lieu, shall, subject as hereinafter provided 
be allowed as holidays, without deduction 
of pay namely — New Year's Day. Australia 
Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may 
be taken as a holiday by arrangement 
between the parties in lieu of any of the days 
named in the paragraph. 

(b) Whenever any holiday falls on a shift 
worker's ordinary working day and the shift 
worker is not required to work on such a day, 
he/she shall be paid for the ordinary hours 
he/she would have worked on such day as if 
it had not been a holiday. 

(c) When a shift worker employed in a thermal 
Power Station is required to work on a 
holiday — 
(i) He/she shall be paid at the rate of time 

and one half and, in addition, be 
allowed 12 hours' leave with pay to be 
added to his/her annual leave or, if the 
shift worker so agrees, taken at some 
subsequent date: provided that in lieu 
of the foregoing, but subject to 
agreement between the supervisor and 
the shift worker, the time worked may 
be paid for at the rate of double time 
and one-half. 

(ii) A seven day shift worker who is not 
required to work on a holiday which 
falls on his/her rostered day off, shall 
be allowed eight hours" leave with pay 
to be added to his/her annual leave or 
to be taken at some subsequent date if 
the shift worker so agrees. 

(d) When a shift worker employed in a remote 
Power Station is required to work on a 
holiday — 
(i) He/she shall be paid for the time 

worked at the ratio of double time and 
one-half. 

(ii) A seven day shift worker who is not 
required to work on a holiday which 
falls on his/her rostered day off, shall 
be paid eight hours at his/her ordinary 
day shift rate of wage for each such 
holiday. 

(e) When a shift worker is off duty owing to 
leave without pay or sickness including 
accidents on or off duty except time for 
which he/she is entitled to claim sick pay, 
any holiday falling during such absence 
shall not be treated as a paid holiday. Where 
the shift worker is on duty or available on 
the whole of the working day immediately 
preceding a holiday or resumes duty or is 
available on the whole of the working day 
immediately following a holiday as 
prescribed in this clause, the shift worker 
shall be entitled to a paid holiday on all such 
holidays. 

(5) Hours of Duty. 
(a) The normal working hours for two shift 

seven day shift workers shall be an average 
of 37.5 hours per week to be worked in shifts 
of 12 hours per day in accordance with a 
recognised roster cycle, provided that time 
worked on Saturday and Sunday up to a 
maximum of 12 hours shall be included in 
the week's work, but the extra rate 
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prescribed for Saturday and Sunday time 
shall stand alone and be paid in addition to 
the week's earnings. 

(b) For the purpose of computing time for 
which payment is to be made, calculations 
shall be made to the nearest quarter of an 
hour. 

(6) Overtime. 
(a) All work performed by a shift worker at 

times other than those prescribed by his/her 
rostered shift shall be regarded as overtime 
and paid in accordance with paragraphs (b) 
to (q) of this section. 

(b) Subject to paragraph (c) of this section, 
double time for all overtime worked. 

(c) Ordinary time where the time worked — 
(i) is due to private arrangement between 

the shift workers themselves; 
(ii) does not exceed two hours and is due to 

a relieving shift worker not coming on 
duty at the proper time; or 

(iii) is for the purpose of effecting the 
rotation of shift. 

(d) Subject to the provisions of this paragraph, 
a shift worker who commences to work 
overtime at or after the usual ceasing time of 
his/her shift and before the usual starting 
time of his/her next rostered shift — 
(i) shall, if the overtime exceeds two hours 

be provided by his/her employer with 
any meal required or be paid $4.80 for 
any meal; 

(ii) shall, where a second or subsequent 
meal is required owing to the amount of 
overtime worked, be provided by 
SECWA. with such meal required or be 
paid $3.30 for each meal so required; 

(iii) the meal which may be provided in lieu 
of the allowance payable in 
subparagraph (i) above will be of a 
standard agreed to by the Union and 
SECWA. 

(e) The provisions of paragraph (d) shall not 
apply in respect of any period of overtime 
for which the shift worker has been notified 
on the previous day or earlier that he/she 
will be required to work overtime. 

(f) If a shift worker to whom paragraph (e) of 
this section applies has, as a consequence of 
the notification referred to in that 
paragraph, provided himself/herself with a 
meal or meals and is not required to work 
overtime or is required to work less overtime 
than the period notified, he/she shall be 
paid for each meal provided and not 
required, the appropriate amount 
prescribed above. 

(g) A shift worker recalled to work overtime 
after leaving SECWA's premises and who 
returns to his/her home on completion of 
such overtime work shall be paid for a 
minimum of three hours at overtime rates, 
provided the shift worker shall not be 
obliged to work the three hours if the job for 
which he was brought in is completed in less 
time. 

(h) A shift worker who is recalled to work 
overtime, and who attends for duty but 
before commencing work is advised that he/ 
she is not required to work, and does not 
work, shall be paid for 1.5 hours at overtime 
rates. 

(i) When overtime work is necessary, it shall, 
wherever reasonably practicable, be so 
arranged that each shift worker has at least 
10 consecutive hours off duty between the 
work of successive days. 

(j) A shift worker (other than a casual shift 
worker) who works so much overtime 
between the termination of his/her rostered 
shift on one day and the-commencement of 
his/her rostered shift on the next day, that 
he/she has not had at least 10 consecutive 
hours off duty between those times shall, 
subject to this paragraph be released after 
completion of such overtime until he/she 
has had 10 consecutive hours off duty 
without loss of pay for ordinary working 
hours occurring during such absence. 

(k) If on the instruction of SECWA. such a shift 
worker resumes or continues work without 
having such 10 consecutive hours off duty, 
he/she shall be paid double time rates until 
he/she is released from duty for such period 
and he/she shall then be entitled to be 
absent until he/she has had 10 consecutive 
hours off duty without loss of pay for 
ordinary working hours occurring during 
such absence. 

(1) The period of 10 hours off duty referred to in 
the foregoing provisions of this part shall be 
reduced to eight hours when overtime is 
worked — 
(i) for the purpose of changing shift 

rosters; or 
(ii) where a shift worker does not report for 

duty; or 
(iii) where a shift is worked by arrangement: 

between the shift workers themselves. 
but not where a shift worker does not report 
for duty and a shift worker is required to be 
on duty for 16 consecutive hours. 

(m) Overtime worked in the circumstances 
referred to in paragraphs (g) and (h) of this 
subclause shall not be regarded as overtime 
for the purpose of this section where the 
actual time worked is less than three 
hours. 

(n) No shift worker shall work more than 16 
hours consecutively in any one period of 24 
hours. 

(o) Extra rates shall be computed at the rate 
applicable to the day on which time is 
worked provided that double time or double 
time and one-half on a holiday prescribed 
in this award, shall be the maximum rate 
payable under the provisions of this 
section. 

(p) When a shift worker is required to hold 
himself/herself in readiness as from a 
specific time for a call-out to work after 
ordinary hours he/she shall be paid at 
ordinary rates for the actual time in which 
he/she so holds himself in readiness. 

(q) Travelling time shall not be regarded as time 
worked within the meaning of this clause. 

(7) Shift Work. 
(a) "Shift Work" means work which is carried 

out during a time set out in a roster which 
provides for two shifts on a day and which 
requires shift workers to rotate or alternate 
in the working of such shifts. 

(b) "Rostered Shift" means a shift of which a 
shift worker concerned has had at least 48 
hours' notice. 



"Day Shift" means any shift started at or 
after 6.00 a.m. and finishing at or before 8.00 
p.m. 

(c) "Night Shift" means any shift finishing after 
midnight or at or before 8.00 a.m. 

(d) Shift Workers (other than casual) — 
(i) Subject to paragraph (e) of this section 

a shift worker employed on night shift 
shall be paid a loading of 22.5 per cent 
per night shift of 12 hours, in addition 
to his/her ordinary rate. 

(ii) The loading of the c lary rate of pay 
shall be five per cen, r any rostered 
shift commenced between the hours of 
5.00 a.m. and 7.00 a.m. 

(e) (i) Time and one-half shall be paid for 
rostered shifts worked by shift workers 
between midnight on Fridays and 
midnight on Saturdays. 

(ii) Double time shall be - aid for rostered 
shifts worked by shi arkers between 
midnight on Saturt j and midnight 
on Sundays. 

(iii) The rates prescribed in this subclause 
shall be paid in substitution for and not 
in addition to the shift loadings pre- 
scribed in paragraph (d) of this 
section. 

(f) Casual Shift Workers. 
(i) The supervisor may if he/she so desires 

place day workers on shift work, but 
before doing so shall give notice of his/ 
her intention to the Union. Wherever 
possible at least one month's notice 
shall be given. 

(ii) When smtt work is required to be 
worked by day workers the loading on 
the ordinary rates of pay for such shift 
work shall be 25 per cent for night 
shifts. 

(iii) Where a day worker is temporarily 
transferred on to afternoon or night 
shift and is not given seven days' notice 
of the intended transfer he/she shall be 
paid at overtime rates for the time 
worked on night shift from the time he/ 
she commenced night shift until 
midnight on the following Saturday. 
Thereafter he/she shall be paid at 
ordinary shift rates. 

7.—Relief of Operations. 
It is a requirement of this Agreement that relief for 

sick leave, annual leave and any other approved leave 
be arranged by the operators at each location by 
agreement with local management. 

8.—Other Conditions. 
This Agreement does not exempt shift workers from 

applicable award conditions that are not written into 
this Agreement. 

The Agreement is to be read in conjunction with the 
State Energy Commission of Western Australia Wages 
and Conditions Award 1988. 

9—Date of Operation — Trial Period. 
This Agreement shall expire at the end of the 12 

month trial period beginning 31 July 1989. 

Appendix 1.—-12 Hour Shift Allowances. 



Normal . S. Normal Average 

Heat & Heat & 
Noise Noise 

I 

Attend Power 
Stat ion Fares 

15.18 18.00 

30.36 36.00 

14.16 22.77 27.00 

5 23.60 37.95 45.00 

6 I 28.32 45.54 54.00 

7 33.04 53.13 63.00 

37.76 60.72 72.00 

9 42.48 68.31 81.00 

10 47.20 .75.90 90.00 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Glass Manufacturers 

and 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch). Perth. 
No. C475 of 1989. 

COMMISSIONER R.N. GEORGE. 
1st day of August 1989. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of June 1989 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the 
said conference; now therefore. I. the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in the State Wage Case — September 1988, and 
pursuant to the powers conferred under the said Act. do 
hereby order that the agreement as per the following 
Schedule be ratified. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

Schedule. 

Shift A Shift B 
Monday Off Afternoon Shift 
Tuesday Off Afternoon Shift 
Wednesday Off Afternoon Shift 
Thursday Afternoon Shift Off 
Friday Afternoon Shift Off 
Saturday Day Shift Off 
Sunday Day Shift Off 
Monday Afternoon Shift Off 
Tuesday Afternoon Shift Off 
Wednesday Afternoon Shift Off 
Thursday Off Afternoon Shift 
Friday Off Afternoon Shift 
Saturday Off Day Shift 
Sunday Off Day Shift 

6.—Parties Bound. 
This Order shall be binding on Australian Glass 

Manufacturers Co (the Company), the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth (the Union) and shift 
maintenance electricians employed by the Company at 
Canning Vale who are members of, or eligible to be 
members of. the Union. 

7.—Term. 
This Order shall commence to operate from the 

beginning of the first pay period commencing on or 
after 1 August 1989 and shall remain in force for a 
period of six months and shall continue thereafter until 
cancelled, reviewed or replaced. 

This Order shall be known as the Australian Glass 
Manufacturers Co (Shift Maintenance Electricians 
Work Roster) Order No. C475 of 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. General Conditions of Employment. 
5. Hours of Work. 
6. Parties Bound. 
7. Term. 

3.—Area and Scope. 
This Order shall apply to shift maintenance 

electricians, current and future, employed by 
Australian Glass Manufacturers Co at its Canning Vale 
premises. 

4.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

5.—Hours of Work. 
(1) Notwithstanding the provisions of subclause 

(l)(c) of Clause 13—Hours of the Metal Trades 
(General) Award No. 13 of 1965. the ordinary working 
hours for employees covered by this Order shall be 10 
per day and may be worked from Monday to Sunday 
inclusive, provided that ordinary hours worked on 
Saturday or Sunday shall be paid in accordance with 
subclause (6)(a) of Clause 15— Shift Work of the Metal 
Trades (General) Award No. 13 of 1965. 

(2) Notwithstanding the provisions of subclause (3) 
of Clause 15—Shift Work, work arranged according to 
the following fortnightly work roster shall be deemed to 
be shift work for the purposes of this Order and the 
Award: 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44(8) — Extension of Order. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 

and 
State Energy Commission of Western Australia. 

No. C557(A) of 1989. 
Electricians Electrical Power 

COMMISSIONER O.K. SALMON. 
7th day of July 1989. 

Order. 
WHEREAS in No. C557 of 1989 a conference was held 
between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch) and the State 
Energy Commission of Western Australia concerning 
allowances to be paid to Electrical Fitters and 
Instrument Makers" and Repairers employed at 
Kwinana and Muja Power Stations and who are 
required to perform duties of a Recipient in Charge; 
and whereas at the conference agreement was reached 
and the Commission was required by the parties to 
make an order giving effect to their agreement; now 
therefore pursuant to the power under section 44(8) I 
make the following order; 

(1) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (three to 10 employees). 
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(2) When required to perform the duties of a 
Recipient In Charge an Electrical Fitter or an 
Instrument Maker and Repairer who is a Leading 
Hand (three to 10 employees) employed at 
Kwinana and Muja Power Stations shall be paid as 
though a Leading Hand (10-20) employees. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

981 1 

3. — Area and Scope. 
This Order applies to employees who are members of 

or who are eligible to be members of the AMIEU 
employed by Reg Russell & Sons Pty Ltd, trading as 
Gascoyne Abattoirs ("the employer") and who are 
covered by the Meal Industry (State) Award No. R9 of 
1979 ("the Award"). 

4. — Date of Operation. 
This Order will operate from 16 June 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
West Australian Branch Australasian 

Meat Industry Employees' Union. 
Industrial Union of Workers. Perth 

and 
Reg Russell & Sons Pty Ltd trading as 

Gascoyne Abattoirs 
No. C472 of 1989. 

MEAT INDUSTRY STATE AWARD No. R9 of 1979. 
COMMISSIONER C.B. PARKS. 

2nd day of August 1989. 

Order. 
WHEREAS a conference was held before the 
Commission in Perth on 16 June 1989 whereat the 
parties reached an interim agreement concerning the 
appropriate method of payment for employees under 
the system of slaughtering used on the respondent's 
slaughter floor; and whereas the parties recognise that 
neither side shall be prejudiced in the ultimate 
resolution of the matters raised in that conference by 
the concessions made for the purposes of that 
agreement; and having heard Mr B. Williams on behalf 
of the respondent and Mr R. Farrell on behalf of the 
applicant, and by consent, the Commission pursuant to 
powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the requirements of 
the State Wage Principles as stated by the Commission 
in Court Session No. 730 of 1988 have been complied 
with, hereby makes an Order in the terms of the 
attached schedule. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

5. — Tally Formula. 
(1) The tally for each day shall be determined in the 

following manner. 
Step One 

Determine the number of slaughtermen working 
on the mechanical chain by counting the number 
of slaughtermen permanently doing those 
slaughtermen's tasks subsequent to the removal of 
the second hind trotter. 
Step Two 

Divide that number by the total number of 
slaughtermen performing slaughtermen's tasks. 
Step Three 

Subtract the dead rail tally figure from the on rail 
mechanical local tally figure prescribed by the 
award. 
Step Four 

Multiply the figure reached at the end of Step 
Two by the figure reached at the end of Step 
Three. 
Step Five 

Add the figure reached at the end of Step Four to 
the dead rail tally figure. 
Step Six 

Multiply the figure reached at the end of Step 
Five by the total number of slaughtermen 
performing slaughtermen's tasks and then round 
to the nearest whole number. 

When the slaughtering team have processed the 
number reached at the end of Step Six, they have 
completed tally. 

(2) For the purposes of Steps Three and Five, the 
"dead rail tally figure" shall be 62, provided that the 
employer shall backpay to the date from which this. 
Order has effect any additional payment due to 
employees in the event that a lower dead rail tally figure 
is set by the Commission as a result of Appeal No. 141 of 
1988. 

(3) Learners shall be treated as slaughtermen for the 
purposes ofSteps One and Two, but not for the purposes 
of Step Six. 

(4) Neither the pelting machine, nor its operator, 
shall be included for the purposes of Step Six. 

Schedule. 
1. — Title. 

This Order will be known as the Gascoyne Abattoir 
Interim Tally Order. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. Tally Formula. 
6. Labourer's Tasks. 
7. Viscera Table. 
8. Expiry. 

6. — Labourer's Tasks. 
In return for payment in accordance with the formula 

set out in Clause 5. the following slaughtermen shall 
perform the following additional tasks: 

(1) the first back legger will change the first back 
leg from the shackle to the gambrel; 

(2) the second back legger shall lift the second 
back leg up to the gambrel; and 

(3) the front leggers will hang the front legs onto 
the A-frame. 

7. — Viscera Table. 
No slaughterman shall be required to manually turn 

the viscera table. 
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8. — Expiry. 
This Order shall expire and thereby cease to operate 

in the event that: 
(1) the Commission issues an Order varying the 

tallies prescribed in Clause 30 of the award in 
response to an application by the employer 
based on the introduction of the pelting 
machine: or 

(2) the union and the employer agree in writing 
that the order should expire. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers" Union 

of Australia. Hospital. Service and Miscellaneous 
WA Branch 

and 
Agriculture Protection Board of Western Australia. 

No. CR 37 of 1989. 
COMMISSIONER C.B. PARKS. 

31st day of July 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr K. Ritchie on behalf of the 
respondent: and whereas the applicant sought leave to 
withdraw this claim, and the respondent did not object 
to a withdrawal, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979. hereby orders: 

That this application be withdrawn by leave. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR674 of 1989. 

COMMISSIONER S.A KENNEDY. 
15th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application is before the 
Commission by way of section 44 of the Industrial 
Relations Act 1979. The application for a conference 
pursuant to section 44 was filed by Hamersley Iron Pty 
Limited (the Company). It concerned strike action 
taken by members of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia (the 
Union) at its Paraburdoo site over the dismissal of an 
employee for theft. The issue of the dismissed employee 

was not settled between the parties at the conference 
before the Commission as constituted and it was 
referred for hearing and determination. The terms of 
the reference established that the Union, effectively, 
became the applicant in that it sought the intervention 
of the Commission. 

The schedule attached to the memorandum of 
matters in dispute is in the following terms — 

On Thursday. 3 August 1989 Hamersley Iron Pty 
Ltd (the Company) terminated the employment of 
Mr M. Williamson, a member of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia (the Union). The Company claims that 
Williamson has received all entitlements pursuant 
to that contract of employment, including payment 
in lieu of notice. 

It is agreed between the parties that Mr 
Willliamson was apprehended with Company 
property in his possession and that subsequently 
other Company property was recovered from Mr 
Williamson's home. The Company alleges that the 
total value of the property concerned is in the order 
of $350. 

The Company claims that in all the circum- 
stances it was justified in terminating the 
employment of Williamson. 

The Union claims that while Williamson's 
actions warrant a penalty the penalty exacted is too 
severe for reasons which include the following: 

— that it is not uncommon for employees to 
take Company items home for use 
there; 

— that failure to use the loan processes is 
relatively common; 

— that the Company encourages employees 
to take home safety items such as gloves 
for use there; 

— that at a recent meeting, the emphasis put 
by the Company was on prevention but its 
actions in the Williamson case went to 
entrapment; 

— that Williamson not only readily 
admitted what he had done but actively 
assisted in the recovery of all items in the 
belief that his co-operation would be 
recognised so far as penalty was 
concerned; 

— that the Company took no account of 
Williamson's good record over the 
approximately five years of his 
employment by the Company; 

— that the appeal mechanism, being after 
the date of termination, rendered such 
appeal useless; 

— that the treatment of Williamson 
contrasts with that of supervisory staff in 
similar situations. 

The Union seeks an Order from the Commission 
that the Company re-employ Williamson without 
loss. 

In essence the Union's argument is that the bulk of 
the items Williamson had in his possession were of a 
personal issue nature and that an employee would not 
have to account for these until he left the employ of the 
Company. It says that when this is taken into account, 
along With other factors such as the policy of 
encouraging the domestic use of safety equipment such 
as gloves, and the real purpose of the loan system as 
being the means to establish the location of all items at 
any time, then Williamson's actions did not warrant the 
penalty meted out. Other submissions by the Union 
went to what is claimed was the unfairness of the 



Company. In particular it cited the effective 
observation of Williamson before he was confronted, 
and the investigation and appeal processes. 

Evidence on behalf of the Union was given by Mr M. 
Overton. This went largely to what he said was the 
custom and practice on site and the events of the 
investigation to which he was privy as the union 
representative. Evidence was also given by Williamson. 
In effect he admitted that he had items in his possession, 
both on the day and located at home, which were 
Company property. It is notable that Williamson's 
evidence, both in examination in chief and in cross- 
examination, was not at odds with the Company's 
version of events other than that he stated he could not 
remember or was "not fully aware of any occasions of 
prior warnings. According to Williamson much of his 
reaction to his confrontation with his supervisor on 3 
August 1989 was due to considerable fear that by his 
actions he had put himself in the position of being 
suspected of the theft of valuable tools from the 
workshop. Williamson acknowledged that he co- 
operated with the Company in the location of items at 
his home after he was threatened with a calling in of 
the police and that as soon as he was confronted by the 
supervisor he knew he was in trouble. 

The Company's case can be summarised as follows. 
Williamson admits theft and previous theft. Employees 
were specifically warned about the likely consequences 
of theft at the time of engagement and subsequently. 
There is no substance in the alleged mitigating factors. 
The Company acknowledged that it did not take 
Williamson's record of service into account but claimed 
that if it had it would have been to his detriment anyway 
because on two previous occasions he had been 
effectively warned about the likely consequences of 
pilfering after being found in suspicious circumstances. 
As to this last I make it express that I do not consider 
that this constitutes evidence of warnings on the record 
in the usual context and as such, and in the light of the 
Company's submission, this evidence is not a matter for 
consideration of the circumstances of the dismissal by 
the Commission. 

Evidence was given on behalf of the Company by Mr 
B. Batten, the supervisor of the light vehicle workshop 
where Williamson worked. He told the Commission 
that he was suspicious ofWilliamson's actions in taking 
home bulky bags, and that when confronted on 1 
August 1989, Williamson initially denied that there was 
anything untoward in his bag. When pressed he 
admitted that he had a file in it and offered to show 
Batten the contents of the bag but when Batten said he 
would take up that offer, Williamson "bolted" to his 
locker where he attempted to remove items from the 
bag. Batten's further evidence went to the course of 
events after that, including an acknowledgment by 
Williamson that he had taken Company property and 
the details of the investigation which ensued following 
this confrontation on 1 August 1989. 

A list of the items in Williamson's possession is 
before the Commission (Exhibit 4) as follows: from the 
bag — one Ludowici "O" Ring Kit, one pair of leather 
gauntlets, one fire proof blanket, three flat files, three 
round files, one half round file, one triangle file, one 
narrow wire brush and two wide wire brushes; from his 
home — five bundles of new plastic sheeting (2 m x 4 m 
lengths), three paint brushes, a three metre steel tape, 
two rolls of masking tape, one paint scraper, two torches 
and one torch battery.. 

Clearly in a case of this kind the onus is on the Union 
to establish why the Commission should intervene. I 
have carefully considered all the evidence so far as it 
goes to what the Union says are mitigating factors. It 
cannot be said that it has discharged that onus. For his 
part, Williamson's own evidence of itself establishes 
that he knew from the point of confrontation that he 

was in serious trouble because of his actions. And that 
goes a long way towards contradicting the Union's 
claim so far as "personal issue" items are concerned in 
this case. Nor can it be said that the Union has 
established that the treatment of Willliamson has been 
harsh in comparison with other employees. 

The reality is that by his actions Williamson 
breached his contract of employment. Either party has 
the right to terminate a contract of employment. For the 
Commission to intervene it would have to be 
established that there was good and sufficient reason. 
That has not been established. The Union's application 
must fail. 

Appearances: Mr A. Cameron on behalf of the 
Applicant. 

Mr J. Mossenton on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR674 of 1989. 

COMMISSIONER S.A. KENNEDY. 
15th day of August 1989. 

Order. 
HAVING heard Mr A. Cameron on behalf of the 
Applicant and Mr J. Mossenton on behalf of the 
Respondent, I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979 do 
hereby order — 

That the application of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Another 
and 

Transbos Pty Limited. 
No. CR560 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24th day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER; The matter referred to 
the Commission pursuant to section 44 of the Act 
is:— 

The claimant unions claim payment for one full 
cycle of shut-down at casual rates on the Rankin A 
Platform less six days paid to date. 

The respondent company objects to and opposes 
the claim. 

Mr Harwood succinctly described the background to 
the claim as follows:— 

Sir, the Commission needs to be given a bit of the 
history regarding the work that Transbos had 
contracted to do on the North Rankin A Platform 
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for the shut-down and how the unions became 
involved in this. In late February of 1989 when final 
arrangements were being made for workers to go 
offshore there was a disagreement between 
workers and the management of Transbos as to 
what agreement would be applicable for payment 
of wages. A meeting was called which was attended 
by Mr Krygsman of the ETU, Mr Dick Wright from 
Transbos. myself and other workers. 

At the conclusion of that meeting it was agreed 
that the people would be paid under the hook-up 
agreement and not the maintenance agreement. 
Later on the men were called to a meeting by 
Transbos that was to be a final safety meeting at 
which all the loose ends would be tied up. At the 
conclusion of that meeting they were informed that 
not all of those people would be going offshore. 
There was a meeting called by the workers involved 
and the unions and it was agreed that there would 
be four people not going offshore; the rest of the 
people would be going but the time had not been 
determined. 

We had discussions on the question of 
compensation for these people because they had 
left their employment and finally it was agreed that 
the people thatwere not going offshore, because all 
payments were agreed from the onset it would be 
for the duration of a swing — that is 14 days, sir — 
and these people would be paid at the rate of a 
tradesman, these four people, and they received 
$450 each and they went their own sweet way. The 
remaining people were virtually in the same boat, 
had left employment and now were just waiting 
around for the contract to start, they were given a 
commitment that they would definitely be going 
offshore and by way of compensation they were 
paid $2 000 each. 

The agreement was that they would go offshore, 
they would be paid as casual employees, for the 
period of the shut-down. The shut-down, as you 
know, sir, had a very strict deadline and this 
deadline was set by SECWA. It was to be between 
six and eight days because they did not want the 
flow of gas to be disrupted for very much longer. 

(Transcript p. 2.) 

The issue between the parties is the nature of the 
contract of employment with the unions and employees 
maintaining that it was "job and knock" viz the 
installation of the emergency shut-down valve (ESD) 
only and then leave the platform and return to Perth. 
Regardless of the actual time involved to do the job 
payment would be for "a full swing" which is 14 days. 
The respondent argues that payment would be for the 
full swing of 14 days but denies that the only work that 
could be required to be performed by the crew was the 
actual installation of the ESD valve. In the result, to use 
the words of witness J. Johnson:— 

When we were offshore, the day before we were 
finished — the shut-down was finished — we had 
actually installed a valve. They were pressuring up 
and testing the seals. I was informed by one of the 
guys on the day that they were going to keep us 
there for the full trip so I approached Remi, the 
man in charge — I don't know his second name — 
on the platform and that was when I was informed 
that they were keeping us for the whole trip. 

Yes? — So we had a meeting with the workforce 
and they decided that I should get in contact with 
Mr Harwood and find out what was happening 
because as far as we were concerned we were all 
employed for a shut-down period and we were 
getting flown home. 

At such time I told Remi. the supervisor, that the 
boys would stay until the gas was back on line. 
Once it was back on line we were wanting to be 
flown offback to Perth and we would take it up with 
the union from there. Since then that has led to this 
and we are now in the Commission. 

(Transcript p. 6.) 
By contrast Mr R. Lepoittevin, the project manager, 

testified that:— 
What was the content of the discussion between 

yourself and the delegates? — The same purpose. 
The delegates told me they intended to leave the 
platform when the gas was back in the line. 

What was your response to them? — First I asked 
them to state if they were representing the whole 
workforce. I recall to have requested that twice. 
There were two delegates at that time and they 
confirmed to me that they were representing the 
whole crew. So then 1 confirmed to them my 
position, or the company position, which was that 
the gas in the line did not mean the job was 
finished. We had other activities to perform after 
that and we may have some problem which could 
have happened when we were repressurising the 
lines so I wanted the crew to stay there. 

Eventually they ended up by making the 
contract from the platform telephone and they 
confirmed to me that their Perth representative 
agreed that our position was the position and they 
were very upset and would in any case leave the 
platform. They asked me to arrange for a 
helicopter, which I did. 

(Transcript p. 16.) 
In essence the employees concerned had the clear 

impression that their contract was to install the ESD 
valve, whether this took "seven days or 14 days" but at 
the conclusion of this task they would be returned to 
Perth and paid for the full swing of 14 days. (See 
transcript pages 7 and 8.) The respondents position 
according to the evidence of Mr Lepoittevin and 
particularly that of Mr R.W. Wright (Commercial 
Manager) was that the crew would "Come what may we 
would pay a full cycle" (transcript p. 23). It was the 
respondent's viewpoint that this was due to:— 

The reason for that was, in our opinion — we 
v/anted to have the flexibility to take people off the 
platform when we wanted to but also, if we did that 
those people must get more than the people who 
didn't go and work at all. So the $2 000 was for those 
people plus a full cycle at casual rates. For the 
others it was just a full cycle. That was agreed with 
the AMWSU and ETU at that meeting. 

(Transcript p. 23.) 
From the evidence given the Commission's firm 

impression is that the respondent's motivation in 
reaching the agreement it did i.e. flexibility of platform 
operations was unknown to the employees concerned. 
Thus the employees understood the variable time scale 
to relate to the actual length of time it ultimately took to 
complete the installationof the ESD valve rather than to 
the respondent's desire for operational flexibility on the 
platform. Exhibits H-2 show that there was a specific 
task viz the installation of a new ESD valve on NRA 
Platform. 

The bonafides ofboth parties are not at all doubted by 
the Commission however after anxious consideration 
the scales tip in favour of the employees understanding 
of their contract with the respondent. 

Appearances: Mr B. Hanvood appeared on behalf of 
the applicants. 

Mr M.J. Diamond and with him Mr R.W. Wright 
appeared for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Another 
and 

Transbos Pty Limited. 
No. CR560 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
1st day of September 1989. 

Order. 
HAVING heard Mr B. Harwood on behalf of the 
Applicants and Mr M. Diamond on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent shall pay to the employees 
named in the attached Schedule as for a full cycle 
of shut-down work at casual rates on the Ran kin 4 
Platform, less the six days paid to date. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Days Owing 

9 
8 
9 
8 
9 
9 
9 
8 
9 
9 
9 
9 
8 
8 
9 
8 
9 
7 
9 
9 
9 
9 
9 
9 
8 

A71421/7 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers 

Western Australian Branch and Another. 
No. CR590 of 1989. 

COMMISSIONER O.K. SALMON. 
1st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44(9) matter 
in which the State Energy Commission of Western 
Australia asks the Commission to declare as follows: 

That the Commission declare that with respect 
to tradesmen's assistants and tradesmen who are 
required to perform work away from the depots in 
switchyards, and in consideration of efficiency and 
the employees' safety the State Energy 
Commission of "Western Australia has the right to 
deploy its workforce in accordance with 
operational requirements. 

What is contained in the form of declaration sought 
seems to me to be such an obvious statement about the 
rights ofSECWAthat it should not have to be said at all. 
Indeed, I do not think that Ms Blaskett, for the Unions 
had any objection to such a declaration being made but 
her point was that it would still not prevent the 
Commission from interposing its Order where SECWA 
had been unfair to any employee and then sought to 
justify its actions by reference to its managerial 
rights. 

There is force in the case on facts presented by Mr 
Bibby for SECWA. Optimum labour and utilisation is 
an objective that must be achieved if the Construction 
and Workshops Services Branch is to remain 
competitive with private industry under the functional 
organisation review arrangements in providing 
maintenance services for SECWA's operations. In these 
circumstances I can easily understand and accept why 
it is necessary for tradesmen's assistants in this division 
to possess 'B' Class vehicle drivers' licences and that 
vehicle driving be one of their ordinary tasks. That is 
consistent with. restructuring and in any event it is 
common ground that some 18 months ago agreement 
was reached between SECWA and the Unions that 
tradesmen's assistants would be required to hold a 'B' 
Class licence and drive vehicles. 

However, Ms Blaskett argues that the agreement 
reached implies that tradesmen's assistants who did not 
possess vehicle drivers' licences would not be treated 
unfairly or unreasonably in any respect and I accept 
that as a thoroughly justifiable proposition. I do not 
understand her to quarrel with SECWA's right to 
transfer employees, even to the extent that Mr Bibby 
says the Award allows. I think it is fair to say that she 
would place SECWA's rights in this respect in the same 
category as all of SECWA's rights when it comes to the 
intervention of the Industrial Commission in cases 
where unfairness is alleged. 

Two employees, one with 19 years' service, the other 
with 20 years' service, neither one holding a vehicle 
driver's licence, believed they have been unfairly 
treated for that reason. Furthermore, industrial action 
has been taken by other employees who believe that 
SECWA has acted unfairly and the Unions are sharp in 
their criticism of SECWA also, alleging precipitous 
conduct and questioning SECWA's commitment to 
formal grievance procedures. 

Name 
M. Battal 
N. Boyle 
C. Carruthers 
J. Cooper 
C. Corallini 
W. Diamond 
K. Dunne 
H. Haro 
T. Hughes 
N. Ivanovski 
K. Jee 
J. Johnson 
A. Lovatt 
E. Maiorana 
I. Mateljak 
M. Murphy 
F. Parrott 
G. Sarrett 
P. Scrimshaw 
A. Tome 
1. Trompp 
L. Van 
P. Wainwright 
P. Williams 
Wright 
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I must say that I have given considerable attention to 
the testimony of the witnesses called by SECWA; and 
also to the testimony of the witnesses for the Unions. 
Generally I would accept the testimony given on behalf 
of SECWA as more compelling, for the simple 
reason that 1 believe the witnesses for SECWA have a 
better understanding of the technical requirements of 
the system and the implications arising from a 
competitive environment. But in all of the 
circumstances surrounding the case before me the 
interests of the two employees concerned require me to 
give about the same weight to their situation. In 
addition I take note of Ms Blaskett's expressed concern 
about a propensity to view Unions as being the parties 
most likely to disregard formal grievance procedures 
when SECWA might be guilty of the same conduct but 
able to avoid censure by acting in more subtle ways. 

1 make no decision on this final point. However, all 
things considered. I think it would be unwise of me to do 
otherwise than dismiss this application. 

I reach this conclusion having regard for section 
26( 1 )(c) of the Act, wherein I am enjoined to have regard 
for the interests of the persons directly concerned. That 
is. SECWA. the two employees and the Unions. But 1 
urge SECWA and the Unions to look closely at their 
obligations to each other. 

Appearances: Mr S.D. Bibby on behalf of the 
Applicant. 

Ms D.A. Blaskett and with her MrT.J. Cook on behalf 
of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of 

Western Australia 
and 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 

Workers, Western Australian Branch and Another. 
No. CR590 of 1989. 

COMMISSIONER O.K. SALMON. 
1st day of September 1989. 

Order. 
HAVING heard MrS. Bibby on behalf of the Applicant 
and Ms D.A. Blaskett and with her Mr TJ. Cook on 
behalf of the Respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch 

and 
West Australian Railways Officers' 

Union intervening 
Nos CR1523 of 1988 and CR1347 of 1988. 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: Application No. CR 1347 of 
1988 arises pursuant to section 44 of the Industrial 
Relations Act 1979. The schedule of the Memorandum 
of Matters in Dispute is as follows— 

The Australian Railways Union of Workers. 
West Australian Branch (ARU) is in dispute with 
the Western Australian Government Railways 
Commission (Westrail) over which employees 
should do the piloting and numbertaking duties at 
West Kalgoorlie. 

The ARU claims that it has constitutional and 
industrial coverage of the work and further, that the 
terms and provisions of the Railway Employees 
Award No. 18 of 1969 as amended and the Order in 
Matter No. 521 of 1988 are, in effect, being breached 
by Westrail's allocation of the work to members of 
the West Australian Railway Officers Union at the 
location. 

Westrail claims that the work has been correctly 
allocated. 

The question for determination is whether the 
work in question should be done by employees 
eligible to be members of the ARU and only such 
employees. 

The West Australian Railway Officers' Union (ROU) 
sought leave to intervene. This was opposed by the ARU 
on the grounds that pursuant to section 80R of the Act, 
the Railways Classification Board had exclusive 
jurisdiction to deal with any industrial matter relating 
to railway officers and thus the Commission as 
constituted had no jurisdiction to entertain such an 
application. 

The industrial matters to be decided go to the rights of 
the disputing parties, namely ARU and Westrail. The 
Commission as constituted has jurisdiction under the 
Act to enquire into and deal with such matters. It also 
has the authority to permit the intervention of any 
person who in its opinion has a sufficient interest in the 
matter. The Commission formed the opinion that the 
ROU had a sufficient interest. Leave was granted to 
allow that body to be heard. 

An adjournment was sought by the ARU on specified 
grounds. This application was opposed by Westrail 
which at the same time foreshadowed an application to 
join another matter (No. CR 1523 of 1988) to that listed 
on the day. The ARU also foreshadowed that it was 
going to apply to join Application No. 521 of 1988 to this 
matter. 

An adjournment was granted to enable the parties to 
formalise their respective positions before the 
Commission proceeded further and in the knowledge 
that the Commission was prepared to join Nos CR1523 
of 1988 and CR1347 of 1988 for hearing. 
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Prior to these matters being further listed the 
Commission informed the parties that pursuant to 
section 27(1 )(m) of the Industrial Relations Act 1979. it 
intended to vary the schedule to recognise the subject 
matter of another dispute (No. CR1555 of 1988). The 
intended reference of dispute was detailed as follows: 

The Australian Railways Union ofWorkers West 
Australian Branch claims that the chalking and 
taking of numbers at the Forrestfield complex is 
exclusively the task of employees who are members 
of that union. 

The Western Australian Government Railways 
Commission denies the claim. 

The parties did not oppose that course. 
The schedule of the Memorandum of Matters in 

Dispute in Application No. CR 1523 of 1988 is as 
follows— 

The parties are in dispute over the constitutional 
coverage of certain work. 

The facts giving rise to the dispute are as follows. ' 
On 10 November 1988 a foreman hand signalled a 
train conveying six X6 wagons of coal into the 
Kewdale freight complex. The foreman is a 
member of the West Australian Railway Officers 
Union (ROU). 

The Australian Railways Union ofWorkers West 
Australian Branch (ARU) claims that the work is 
rightfully that of its members and that this right is 
exclusive. 

The Western Australian Government Railways 
Commission (Westrail) denies that the work is 
exclusively that of members, or persons eligible to 
be members, of the ARU. 

The question for the Commission is what 
organisation, if any, has constitutional coverage of 
the work and whether such coverage is exclusive. 

The ROU then applied for leave to intervene in 
Matter No. CR1523 of 1988. This was opposed by the 
ARU. The Commission considered that the ROU had a 
sufficient interest in the matter and that it was 
appropriate that that organisation be heard. Leave was 
granted to the ROU to intervene pursuant to section 
27(l)(k) of the Act. 

By consent. Application Nos CR 1347 of 1988 and 
CR1523 of 1988 were heard together. 

In summary the issue of coverage results from 
disputes at three locations, namely West Kalgoorlie, 
Forrestfield and Kewdale. The dispute at West 
Kalgoorlie involves piloting and numbertaking. The 
dispute at Kewdale involves the admittance of a train to 
a yard. The dispute at Forrestfield involves 
numbertaking and chalking of wagons and piloting. In 
all cases the ARU claims that such work is that of wages 
employees for whom it has exclusive constitutional and 
industrial coverage. This is disputed by Westrail and the 
ROU. 

The following findings are based on the evidence 
before the Commission as to the work in question. 

"Piloting" may be summarised as work carried out 
associated with the reception of and release of a train or 
locomotive. It involves ensuring a road or a particular 
section of track is properly set for a train or a locomotive 
to use or to traverse and that such road or section of 
track is dear for such use. It may involve the operation 
of a set or sets of points, observation of the road or 
section of track for the presence of rolling stock or other 
locomotives on it and in relation to other lines within 
the locality, and signalling the locomotive driver when 
the locomotive may proceed. 

"Numbertaking" involves the recording of 
particulars such as wagon numbers, destinations and 
contents. 

"Chalking of wagons" may be summarised for the 
purposes of this matter as the practice of marking a 
wagon with chalk to indicate, for instance, its 
destination. 

This last is shortly dealt with. 
According to Westrail the chalking of wagons at 

Forrestfield was introduced informally after the 
position of standard gauge foreman was established 
and the appointed officer concluded in the course ofhis 
general duties that by chalking details on wagons or sets 
of wagons it would assist in the "kicking off of these 
wagons. 

I note that there is evidence that chalking 
information on wagons is a practice which has been 
adopted by some employees carrying out head shunter 
duties; that is when it suits a particular person to do so in 
the course of his work. However, there is no evidence 
that it is a contractual requirement of any employee to 
chalk wagons. Further, there is no evidence which 
establishes that the practice of chalking wagons by the 
officer in any way reduces the obligations or 
responsibilities of any other employee, including those 
whose prime functions are head shunting duties or 
shunting. 

The Commission was told that the practice had the 
effect of frustrating the proper training of some 
employees. If that was so and if that was undesirable 
then it would seem logical that it not continue. But in 
any event that does not go to the question of rights at 
issue here and is not a question for the Commission. 

I have concluded that the practice of chalking 
wagons in this instance should only be construed as the 
action of an employee to assist the functioning of the 
operation and that it should not be construed as an 
action which has any bearing on other contracts of 
employment. That is, in that it does not and cannot 
supplant or impinge on existing contracts of 
employment then it is superfluous and, accordingly, it 
has no further part in the considerations here. 

Westrail's submissions can be summed up as follows. 
The criteria to be applied is competence and 
availability for the efficient running of the rail system. 
In all the instances complained of by the ARU the 
officer concerned was competent and available and the 
effect was an expedition of the particular work or train 
movements. Further in the case of numbertaking at 
West Kalgoorlie pursuant to the RSGM system, which is 
described subsequently, it was part of the regular duties 
of the officer and had been for years. Mr Horton for 
Westrail told the Commission that so far as the 
instances of piloting and numbertaking and chalking at 
the various locations was concerned this was no more 
than representative of what happened right across 
Westrail's operations so far as these and other work 
functions were concerned: that is, that certain work was 
done by whoever was competent and available. 

The ROU's submission did not differ significantly 
from that of Westrail other than a submission to the 
effect that officers had broad obligations to ensure the 
efficient running- of the rail operations and that the 
work done by them which is complained of should be 
seen in that context; thus the work was encompassed in 
the respective duty statements which were generalised 
to allow for such exigencies. Mr Borger told the 
Commission that the issue was not one of constitutional 
coverage at all but of custom and practice. 

According to Mr Wells for the ARU the ambit of this 
matter was limited by the locations at which the 
disputes occurred, that is, the larger yards. He said that 
Westrail and the ROU. having conceded effectively that 
the work in question is that of employees eligible to be 
members of the ARU. are really arguing that officers 
ought to be allowed to do a little bit of the work 
sometimes. The Commission was invited to draw a line 
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between unions over the work in accordance with the 
principles adopted by the Commission in other 
instances (66 WAIG 495) and by the Australian 
Conciliation and Arbitration Commission recently in 
the rail industry elsewhere (Prints H 5282 and H 6778). 1 
note that these cases may be distinguished from the 
matter to hand by being in the First instance a 
determination of a new award and in the latter 
instances, decisions on applications to insert new 
classifications into awards. 

Evidence in these proceedings was given on behalf of 
Westrail by Mr B. McKenzie, the Yardmaster at West 
Kalgoorlie; by Mr P. Lee, the Area Manager at West 
Kalgoorlie; by Mr W. Ross a foreman mainly based at 
Kewdale; by Mr J. Williams. Yardmaster at Forrestfield 
and by Mr R. Johnston, Senior Project Officer. 

Evidence on behalf of the ARU was given by Mr N. 
Barker. Area Train Despatcher; by Mr G. Clark. Senior 
Train Despatcher: by Mr R. Christisen who described 
himself as a Head Shunter; and by the state organiser 
for the ARU. Mr C. Chadd. 

At this point I observe that it was suggested by the 
ARU that a finding that "piloting" was part of shunting 
would dispose of issues. However, there is insufficient 
before the Commission to allow such a finding. 

The events giving rise to the dispute at Kewdale are 
summarised in the memorandum already cited. 

The background to the dispute at West Kalgoorlie 
over nurnbertaking is as follows. In 1984 Westrail 
introduced a computerised system of monitoring 
movements of rolling stock which is for convenience 
called Rolling Stock Control Network (RSCN). Prior to 
the arrival of eastbound trains at West Kalgoorlie there 
is available there via the RSCN a computer printout of 
details on those trains. This detail includes the 
sequence of the stock, the class and number of each 
wagon, any classification so far as dangerous goods are 
concerned, the load, the consignee, the stations 
departed from and going to and other information as 
necessary. The Commission was told that once such a 
train proceeds into the yard at West Kalgoorlie. a 
designated employee who is a salaried officer checks 
the sequence of the wagon while the train is moving past 
the station and, if necessary, goes into the yard to check. 
The result of this check is then fed into the computer. 
When westbound traffic is involved the Australian 
National Line (ANL) system advises Westrail by 
facsimile message or by telex the details of such trains 
based on the situation as on departure from Port 
Augusta. The designated employee at West Kalgoorlie 
then checks that information, and specifically the 
loading of each wagon of the train on its arrival and 
then feeds the required data into the RSCN. This co- 
operation on recording the respective system's rolling 
stock movements and interchanges results from an 
agreement between ANL and Westrail entered into in 
1969 which has variously been amended since. That 
document states in part— 

11. Examination of through freight trains 
Eastbound and Westbound, shall be undertaken at 
West Kalgoorlie on a joint examination basis. The 
Australian Commission and the State 
Commission shall each provide the necessary train 
examiners and meet the wages cost incurred. 

12. The State Commission shall provide an 
officer for the purposes of recording and 
compilation of returns covering interchange of 
rollingstock at West Kalgoorlie and interchange on 

through passenger trains and freight vehicles, 
vans, etc thereon at Kalgoorlie. Cost shall be borne 
equally between the parties. 

(Exhibit 4). 
The ARU claims that the work involved is to all 

intents and purposes nurnbertaking and that that is 
work over which that union has exclusive coverage and 
that it should be carried out by a wages employee 
covered by the terms of the Railway Employees' Award 
No. 18 of 1969. 

As to the dispute over piloting at West Kalgoorlie, the 
Commission was told that it is necessary to pilot trains 
into the area but there are significant time gaps between 
arrivals over various periods during a 24 hour period. 
Westrail says that the question of who pilots the trains in 
West Kalgoorlie is a matter of who is available and who 
is qualified. Thus, if a qualified wages employee was not 
available at the time, then the piloting, which usually 
takes about five minutes and no more than 10 minutes 
to complete, has been done by an employee on the 
salaried staff. This practice, according to Westrail, is 
common across Westrail's operations and is necessary 
for the efficient use of resources and personnel. Thus if a 
shunting crew is busy then such piloting is done by 
another qualified employee who is available. 

At Forrestfield there is a standard gauge yard 
containing a classification yard where trains are 
marshalled on roads numbers 1 to 18 and. running 
parallel, a long arrivals yard with roads 1 to 6. The 
Commission was told by Westrail that in 1986 various 
bans were applied by the ARU. Prior to this 
nurnbertaking at Forrestfield was done by a wages 
employee with that work being checked by a salaried 
officer. As a consequence of the bans, effectively, the 
nurnbertaking ceased to be done by the wages 
employee.. 

For their part Mr Clark and Mr Christisen gave 
evidence that the reasons for that were because of 
considerations of safety, though Christisen was 
emphatic that the stopping of wages employees from 
doing the work was not a result of any bans. In any 
event, it appears that some time after, a local 
arrangement was entered into between the 
management and the ARU whereby a foreman could go 
into the area without any objection from that union. 
The terms of that arrangement were express. 

(Exhibit W6). 
According to the ARU, Westrail had breached this 

arrangement in that the forman had carried out work, 
nurnbertaking, which was more properly that of a wages 
employee. 

The dicta of the Commission in Court Session as 
expressed by Kelly C. in 1973 in a matter where two 
unions laid claim to coverage of certain work, and 
which dicta I respectively adopt, is as follows— 

. . . The work which an employer may lawfully 
require an employee to do and which an employee, 
if so required, is obliged to do. is the work which is 
the subject of the contract of employment between 
the employer and the worker concerned. What 
work is the subject of any employee's contract is a 
question of fact to be determined in the 
circumstances of the particular case, and is not to 
be determined by the constitution rule of any 
union. Nor is the nature and scope of work which 
an employee may contract to perform limited by 
the constitution of any union, for the constitution 
rule merely describes, by reference to the vocation 
of the worker or the industry in which he is 
employed, the class or classes of worker who may 
be or become members of that union. It cannot 
affect the worker's freedom to contract either 
before or after he becomes a member of the union 
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though he may of course be required to resign from 
a union if he enters into a new contract which is of 
such a nature as to render him ineligible for 
continued membership of that union. A worker 
who, by virtue of the work on which he is usually 
engaged, is and is eligible to be a member of a 
union does not, however, cease to be eligible for 
such membership merely because he performs 
from time to time other work which, if it constituted 
his usual and substantial employment, would not 
make him eligible for such membership. 

To say that a union has constitutional coverage 
of particular work is to say no more than that the 
union is lawfully entitled to enrol as a member any 
worker engaged on that work, and that such a 
worker is eligible to belong to that union .. . 

(53 WAIG 332 at 334) 
In testing a claim of a union that it has a right to enrol 

a person or a class of persons as a memberor members it 
is necessary to examine that union's constitution and 
specifically its eligibility rules. The principles to be 
applied are the same as those to be applied in statutory 
interpretation. 

I note here that my attention was drawn to the 
transcript of proceedings before the Full Bench in 1987 
on an application by the ARU to amend its rules. It 
records that in responding to a statement by the 
President to the effect that it appeared that the ROU 
(which has filed an objection but did not appear) was 
"seeking a form of exclusion similar to that afforded to 
the Locomotive Engine Drivers", the ARU stated that it 
did not intend to cover railway officers (App. No. 1318of 
1986 — Transcript of proceedings 19 May 1987, page 3). 
But that comment cannot be taken as an avenue to read 
down the registered rules of the ARU or to infer an 
exclusion provision. 

The ARU told the Commission that its claim to 
exclusive constitutional and industrial coverage of the 
work in question "at this time" only went to the 
locations at which the disputes occurred. However, in 
my view that caveat of location cannot be sustained on 
examination of the constitution and award situations. 

Rule 3. — Eligibility of the Rules of the Australian 
Railways Union of Workers. West Australian Branch is 
as follows— 

Any person employed in the WA Government 
Railway Services, who is an employee within the 
meaning of the Industrial Relations Act 1979 (WA), 
as amended or replaced from time to time, and is 
not under 14 years of age, may be admitted as a 
member provided he is not eligible to become a 
member of the West Australian Locomotive 
Engine Drivers', Firemen's and Cleaners' Union of 
Workers, and provided he is properly proposed by 
one and seconded by another financial member, 
and the majority of the members present vote in his 
favour at any regular meeting of the Union and 
membership to date from the date the entrance fee 
is paid. No person shall be a member of this union, 
except in the capacity of an honorary member, who 
is not an employee within the meaning of the 
Industrial Relations Act 1979 (WA) as amended or 
replaced from time to time. Except as hereinafter 
provided, any member who ceases to be a WA 
Government Railway employee shall no longer be 
a member. The State President, State Vice- 
President. State Junior Vice-President, State 
Secretary, Assistant State Secretary and State 
Organiser shall be members of the union. 

Plainly, for a person to be eligible to be a member of 
the ARU he or she must be an employee of Westrail. be 
over the age specified, be proposed and accepted for 
membership in the prescribed manner and not be 

eligible for membership of a particular organisation 
(The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers). Clearly 
those provisos are the limits to the right to enrol and of 
themselves neither exclude the ARU from enrolling 
persons who carry out the work in question nor 
establish an exclusive right to enrol such persons. It is 
notable that there is no exclusion in favour of the ROU 
or of employees in receipt of an annual salary. 

Rule 4. — Membership of the Railway Officers' 
Union of Western Australia constitutional rules as 
registered in the Western Australian Industrial 
Relations Commission is in the following terms— 

4.(a) The following persons and classes of 
persons shall be eligible for membership of the 
union, namely: 

(i) Persons engaged in the services of the 
Western Australian Government 
Railways in receipt of an annual salary or, 
in the case of temporary clerks, paid on 
wages sheets, also Union Head Office 
staff. 

(ii) Persons employed at an annual salary 
rate in the rail transport industry by— 
(a) Any statutory body representing 

WAGR in any such right as 
aforesaid; or 

(b) any instrumentality or authority 
whether corporate or unincorporate 
acting under the control of or for or 
on behalf of or in the interest of 
WAGR in any such right as 
aforesaid; 

(c) any Company or Corporation in 
which at least 50 per centum of the 
issued shares are held by or for or on 
behalf of or in the interests of 
WAGRC in any such right as 
aforesaid. 

(b) Application for membership must be made 
on the prescribed form signifying the applicant's 
willingness to abide by the rule of the union and 
accompanied by at least one quarter's 
subscription, or an official procuration order 
authorising the Railways Commission to deduct 
each fortnight the rate of contribution as laid down 
in Clause 6, subclause (b) of the Constitution. 

(c) Applications are to be obtained by the Head 
Officer in conjunction with Branch Secretary 
covering the Branch district wherein the applicant 
is employed, and sent direct to the union Head 
Office for registration, 

(d) The entrance fee, to be paid at the time of 
proposition, shall be any sum not exceeding $40, as 
shall be fixed from time to time by Council 

(e) No person shall be entitled to the privileges 
of membership until one month has elapsed from 
the date of being accepted as a member. 

(f) A member may retire from the union by 
giving three months notice and paying all fees, 
fines and levies due. 

(g) Any persons appointed from the Wages to 
Salaried Staff shall produce a clearance from the 
other union, and their contributions to this union 
shall commence from the date such clearance has 
been granted and application for membership 
lodged. 

(h) Any member having an interest in the funds 
of the union may inspect the books of the union at 
any reasonable hour. 



Clearly it is that paragraph designated (a) in this rule 
which is particularly relevant for the purposes of this 
matter. It is noted that there is no exclusion in favour of 
any other organisation. 

Clearly the rule restricts membership to those 
employees who are in receipt of an annual salary 
subject to the specified exclusions. Other than this, as 
with the ARU rules there is neither a preclusion to 
enrolling persons who carry out the work in question 
nor an exclusive right to do so in the ROU rules. 

Of course in making that statement is not to lose sight 
of the fact that the ROU is not advancing that it has any 
such right. 

In Norwest Beef Industries Limited and Derby Meat 
Processing Co Ltd v. West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, the President of the 
Industrial Appeal Court referred to the appropriate 
principles to apply in interpreting awards as being 
those applying in courts for the construction of deeds, 
instruments and statutes (64 WAIG 2124 at 2127). The 
first task is to read the terms and to determine whether 
the words used are capable in the ordinary sense of 
having unambiguous meaning. 

The awards to consider in this matter are the Railway 
Employees' Award No. 18 of 1969 and the Railways 
Classification Board Award No. 1 of 1985. 

But first I note that observations of the Commission 
in Court Session that the proper test is not reference to 
the title or classification given to the work being 
performed but by reference to what comprises the work 
(Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, West Australian Branch, 
Industrial Union of Workers 60 WAIG 573 at 574). 

Clause 4. — Area and Scope of the Railway 
Employees' Award No. 18 of 1969 is as follows— 

This award shall apply to workers employed by 
the Western Australian Government Railways 
Commission (hereinafter referred to as "the 
employer") in and about the working and 
maintenance of the railways and road services 
operated by the said employer, provided the award 
shall not apply to special maintenance, 
reconstruction or construction works in the 
Permanent Way and/or Structure Sections, the 

■ estimated cost of which on account of wages 
exceeds $50,000 and. except where otherwise stated, 
shall not apply to those employed as part-time 
workers in the positions of— 

(1) attendants or caretakers of sidings; 
(2) caretakers of barracks. 

The parties to this award are the ARU. the Electrical 
Trades Union of Western Australia (Western Australian 
Branch), Perth, the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers. 
Western Australian Branch and Westrail. 

The Railway Employees Award No. 18 of 1969 did, 
until recently amended by Matter No. 521 of 1988. 
contain within Clause 44. — Wages classifications of 
pilot shunter, numbertakers and office numbertaker. 
These classifications, with some other classifications, 
were broadbanded by way initially of an interim order 
in Matter No. 521 of 1989 under different designations. 
Those designations have now been finalised. Thus the 
new designation of Operations Assistant Class 2 
includes the previous designations of barracks 
caretaker classes 1 and 2, porters classes 2 and 3, 
seamstress, stowers and numbertakers. There is no 
doubt that it is the ARU which has traditionally covered 
these classifications to the exclusion of any other union 
party to the award. 

At this point I note that for some time prior to the 
broadbanding of the classifications in Matter No. 521 of 
1988 members of the ARU in certain areas of Westrail's 
operations applied a policy of working to specific job 
classifications. 

The reason for this was what has been cited by the 
ARU as a de facto broadbanding and a failure to 
maintain minimum labour requirements. Whateverthe 
reason the result was clearly significant inflexibilities in 
the day to day operations. And clearly some of this was 
met by ad hoc local arrangements from time to time. 

The broadbanding exercise reflected in Matter No. 
521 of 1989 has gone a long way to reducing those 
inflexibilities in the organisation by enabling a more 
practical utilisation of labour, as well as offering more 
opportunity for job satisfaction and for training. 

For the purpose of this matter, however, I simply 
observe that, of itself, a broadbanding exercise does not 
mean that what the job role of a substantive 
classification was, does not, because of an absorption 
with other classifications, necessarily for that reason 
become insignificant. 

Other clauses in the award prescribe protective 
clothing for those carrying out some of the work in 
question. The ARU cites these award provisions as 
further evidence of its rights to exclusively cover those 
employees doing piloting and numbertaking work. 

The parties to the Railways Classification Board 
Award No. 1 of 1985 are the ROU and Westrail. Clause 
2. — Area and Scope of the award states— 

This award shall apply to all officers employed 
by the Commission in the Western Australian 
Government Railways, Assistant Commissioner, 
members of the Senior Officers Branch of the West 
Australian Division of the Australian Transport 
Officers' Federation, members of the WA Branch 
of the Association of Railway Professional Officers 
of Australia and members of the Western 
Australian Branch of the Association of 
Professional Engineers, Australia who are 
ineligible to be members of the WA Railway 
Officers Union. 

That is to say the award is to apply to "officers" 
employed by Westrail but with nominated exclusions, 
including members of three industrial organisations. 
However, it must be said that the use of the conjunctive 
"and" and the words "who are ineligible to be members 
of the WA Railway Officers Union" raise questions 
which are certainly not answered by reference to 
aforementioned rules of that union, there being no such 
ineligibility established therein. However, this was not a 
point raised in these proceedings and as nothing turns 
on it in this matter I take it no further. 

It is also observed that whereas the Rule 4(a) of the 
Western Australian Railway Officers' Union 
Constitution specifies "persons and classes of persons" 
employed by Westrail for eligibility whereas Clause 2. 
— Area and Scope of the Railways Classification 
Award No. 1 of 1985 specifies, subject to the whole, that 
it shall apply to "officers" employed by Westrail. 
However, as to this last. Division 3. — Railways 
Classification Board of Part IIA — Constituent 
Authorities of the Industrial Relations Act 1979 states in 
section 80M(i) that— 

... unless the contrary intention appears— 

"railway officer" means any person— 
(a) holding or acting in a salaried 

position; or 
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(b) receiving a daily rate of pay as a 
temporary clerk in the service of the 
Railways Commission; 

"salaried position" means a position in the 
service of the Railways Commission to which 
an annual salary is assigned but does not 
include— 

(a) the position of head of branch or 
sub-head of branch; or 

(b) a position held by a person engaged 
in a professional capacity; 

"sub-head of branch" means an officer in 
control of some recognised section of a 
division of the staff of the Railways 
Commission who receives his instructions 
from and communicates with the head of 
branch directly; 

The exclusive jurisdiction of the Railways 
Classification Board to enquire into and deal with any 
industrial matter relating to a railway officer, a group of 
railway officers or railway officers generally is set down 
in subsection (1) of section 80R of the Act. 

Subclause (1) of Clause 35. — Classification 
states— 

All positions set out in the schedule annexed 
hereto are in their respective proper classes and 
shown in alphabetical order. 

Schedule A of the award, headed "Schedule of 
Classified Positions" is extensive, involving some 800 
nominated classifications with various classes 
specified. Clause 36. — Rates of Pay prescribes annual 
salary rates. 

There is no specification in the award of the work in 
question in this matter. 

There are further considerations in this matter. The 
most important is common understandings; or to put it 
another way, the invisible ink of custom and usage (27 
WAIG 715). 

The High Court in a majority judgment in 1983, in 
summarising various authorities, had this to say in Re 
Williams Moore and Alley ex pane Australian Building 
Construction Employees and Builders' Labourers' 
Federation [(1983) 57ALJ 38 at 39-40]— 

The eligibility provisions in the rules of a 
registered organisation of employees serve the 
function of defining the general area or areas of 
industry or industrial dispute from which 
members can legitimately be drawn and with 
which the organisation can legitimately be 
concerned . . , Since such eligibility provisions 
constitute a reference point from courts, 
commissions, employers, employees and other 
organisations in determining or ascertaining an 
organisation's proper coverage and field of 
operation, they must be construed objectively ...In 
so construing them, however, it is permissible to 
pay regard to any common understanding among 
people concerned with relevant industries and 
particularly with industrial matters of the ordinary 
application of the words used and to take account 
of evidence of that common understanding 
furnished by the previous use of the words in the 
relevant organisation's rules and in statutory 
provisions, decisions, determinations, awards, 
reports and other papers concerned with the 
relevant industry or industries. 

The evidence before the Commission in this matter 
so far as common understandings are concerned is as 
follows— 

First, the task of taking numbers and piloting is 
fundamentally recognised as that of wages 
employees for whom the ARU has industrial 

coverage. This is more apparent than in the 
evidence of Ross when he stated that in the event of 
industrial action by the ARU he would on no 
account carry out the task of piloting the coal 
train. 

Second, however, it is also apparent from the 
evidence that in locations and on occasions when 
no competent wages employee is on duty, the tasks 
of piloting and numbertaking have been and are 
routinely undertaken by salaried officers as an 
incident to their substantive employment. That is, 
as Johnson C. observed, there are occasions when it 
is necessary that such incidental tasks should be 
performed by whoever is competent and available 
(65 WAIG 538). In that particular case the work 
involved was usually that of a salaried officer but 
the decision established that a competent wages 
employee could do it in the interests of 
flexibility. 

Basically the test is whether the work in question 
is a major and substantial part of a contract of 
employment. The substantial nature of the 
employment may be measured in terms of the 
purpose to be achieved by it (see Burt C.J. in 
Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch and Richard 
Warren Gary and Monica Carmel Gary trading as 
R.W. Gary Estates 57 WAIG 585 at 586). Thus if the 
substantial nature of the employment is 
administrative or supervisory and a task done is 
but a step towards those ends, then that differs from 
a situation where the same task done marks the end 
of the job. Or it may be that the substance of the 
work done is a question of degree measured in 
terms of the whole contract. 

To this can be added another comment in relation to 
the specifics here. The objects of flexibility and 
efficiency are bound to be imperatives for an employer 
and are clearly legitimate. There is also the legitimate 
pursuit of a union for maximisation of the opportunity 
for the development of skills and training of the 
employees it represents through the avenues of multi- 
skilling and broadbanding. When the demarcation is 
between the supervisory position where the occupant 
has the authority or wherewithal to decide the exigency 
of a situation and/or to direct and wages positions 
where the occupants do not. then it seems to me that 
those who are in a position to give directives should bear 
other legitimate interest in mind when assessing the 
situation. That is simply to say as Burt C J. said (supra) 
in the end it is a question of balance and a value 
judgment. 

Edwards A. President, took this further in his 
reasoning in Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and 
Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers (65 WAIG 1353 at 
1354)— 

... the task of the Commission is to deal with the 
matter the subject of the reference in accordance 
with, inter alia, the substantial merits of justice of 
the case, which in the reolution of a traditional 
demarcation dispute must in my view involve at 
least some weight being attributed to custom and 
practice and the desire of management, at least 
when there is no attack upon the legitimacy of the 
desire. Where the work the subject of the dispute is 
only a modest component of the overall duties of 
those who are competing for it (which in my view is 
a factual finding which if made was more than 
supported by the evidence), the respective 
constitutions of the industrial organisations to 
which they belong can only be one of a number of 
useful aids in the determination and they will 
generally not be depositive. 
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Other than the position of the liaison officer at West 
Kalgoorlie. which is dealt with below, the incidents of 
which the ARU complains cannot be described as 
constituting "major and substantial" in terms of any 
contracts of employment. As such they can be 
construed as no more and no less than a means to 
efficiency. However, should such become a means in 
lieu of the due employment of a competent wages 
employee whose contract of employment includes the 
tasks of piloting and numbertaking then, in my view, 
that would constitute a degree beyond incidental. 

As to the safety problems alleged at Forrestfield, it 
seems to me that that is a question to be dealt with quite 
distinct from the question before the Commission. If a 
particular work practice in certain circumstances is 
unsafe then safety is the issue. If a practice is not unsafe 
then it is a matter for contractual obligations; unless of 
course equity is a factor of account. 

Finally. I note that the custom of a salaried officer 
carrying out the duties of transmission of information 
for the purposes of the respective rail systems 
monitoring of rolling stock and loads and other 
information is long established. This in the context of 
all before me on this leads me to conclude that the 
Commission should not intervene. Of course that does 
not go to rights to constitutional coverage. 

In summary, the claim before the Commission is that 
the ARU has exclusive constitutional and industrial 
coverage of specified tasks. The answer to that is that it 
does not. These reasons encompass findings as to that 
coverage but the claim in the terms as raised is not 
sustained. 

Appearances; Mr R. Horton appeared on behalf of 
the applicant. 

Mr R. Wells appeared on behalf of the Australian 
Railways Union of Workers. West Australian Branch. 

Mr A. Borger appeared on behalf of the West 
Australian Railways Officers' Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch 

and 
West Australian Railways Officers' 

Union intervening 
Nos CR1523 of 1988 and CR1347 of 1988. 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1989. 

Order. 
HAVING heard Mr R. Horton on behalf of the 
applicant and Mr R. Wells on behalf of the Australian 
Railways Union of Workers. West Australian Branch 
and Mr A. Borger on behalf of the West Australian 
Railways Officers' Union, intervening, now therefore I 
the undersigned, pursuant to the powers conferred by 
the Industrial Relations Act 1979, do hereby order and 
declare— 

1. That the claim by the Australian Railways 
Union of Workers, West Australian Branch to 
exclusive constitutional coverage of the 
piloting, numbertaking and the chalking of 
wagons be dismissed. 

2. That the Australian Railways Union of 
Workers. West Australian Branch has 
industrial coverage of employees of the 
Western Australian Government Railways 
Commission whose contracts of employment 
include a requirement to carry out piloting 
and numbertaking duties on a major or 
significant basis. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia 
(Union of Workers) Western Australian Branch 

and 
Katanning Brickworks Pty Ltd. 

No. CR655 of 1989. 
COMMISSIONER G.J. MARTIN. 

30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: I presided over a conference 
of the parties pursuant to section 44 of the Act in Perth 
on the 11th day of August 1989. In relation to a claim 
that an employee who had been stood down for alleged 
lack of work, be allowed back to work without loss and 
with full entitlements secure. That I understood to mean 
with payment for the time "stood down" and without 
any break in the employee's contract of employment for 
all purposes of benefits thereunder. - 

The matter of disagreement was not resolved by 
conciliation and I thereupon concluded the conference 
and proceeded to hear the matter for the purpose of 
making a determination. 

Having heard the submissions and evidence of the 
parties I reserved my decision that day and requested 
that I be provided with a copy of the respondent's time 
and wages record as it related to the employee's service 
with it. 

I received that latter document on the 18th day of 
August and made a copy available to the claimant. The 
question I posed for the hearing and determination of 
the matter of disagreement was as follows:— 

The claimant claims that Mr S.W. Saunders was 
unfairly dismissed by the respondent and seeks his 
reinstatement without loss of earnings and 
continuity of employment. 

The respondent opposes that claim wholly. 
In truth that was not quite the issue before me. The 

claimant's case was that the employee concerned was 
stood down on annual leave entitlements then due and 
has not been permitted to resume employment and that 
he should now be allowed to do so. 

The respondent argued that the employee was given 
one week's notice due to lack of work which he worked 
out on cleaning up work, paid his annual leave moneys 
then due and thus the contract of employment was at an 
end. and his services are no longer required. 

I find the background to the matter of disagreement 
to be as follows — 

The employee was employed by the respondent 
subject to the provisions of the Brick Manufacturing 
Award No. 19 of 1979 as varied (68 WAIG p. 1621). The 
respondent operates a small brickworks which is up 
draught oil fired kiln process and usually employs eight 
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persons in that operation. The employee Mr Saunders 
was employed stacking, packing and strapping bricks 
and associated tasks and commenced employment in 
November 1987. He is 21 years of age and has a 
damaged back, an injury he sustained at work in 
February of this year and which resulted in a 10 week 
absence from work before being finally cleared to 
resume work. The injury still inhibits his working 
ability. Towards the end of March 1989 the respondent's 
grinding machine broke down and i? was decided to 
replace it with a hammer mill. Those events led to a 
period wherein there was no production. That coupled 
with the predicted period before full production could 
be again achieved led the respondent to shed three 
employees. It selected three employees whom it 
considered to be most expendable on work 
performance and Mr Saunders was one of those three. It 
is at this point that the views of the parties diverge. 

It was the employee's evidence that on Friday the 30th 
day of June 1989 he reported for work, he was told there 
was no work as it was too wet and that he would be 
contacted when work was available. The employee 
believed he had been stood down. On that day the 
employee received and signed for $204 being wages for 
the week ending the 30th day of June 1989 and $512 
representing 67.23 hours' annual leave, circa two weeks. 
(Exhibit 3 and extract from time and wages record.) . 

The employee presented himself for work on the 24th 
and 31st days of July 1989 to be told each time there was 
no work and that he would still be stood down until 
work was available. 

The employee also stated that about a v/eek before the 
30th day of June, he b - ' * ■ * told by the respondent's 
manager that he am iiers might have to be 
"retrenched". Anothe ee gave evidence that he 
heard the respondent" nager inform the three 
employees that they w •>-<-1 t to be put off for a couple 
of weeks as there » > r . >t be enough work for 
everybody until the new hammer mill was installed. He 
also thought that the manager told Mr Saunders about a 
week earlier that he would be finishing up in a week or 
so. 

On the 31st day of July 1989 on finding out that Mr 
Saunders had not been taken on for work and being 
asked to "train" new female employees in his work this 
employee went on strike and made his views and 
reasons for doing so known to the respondent (Exhibit 
2). 

The respondent's evidence was that decision 
having been taken that there was not suf. /ork for 
all ofits eight employees and that three i - Aed, he 
selected three employees on work perfo o be so 
shed and on Friday the 23rd day of June 1 > ^ told the 
three employees that they would not be re red after 
the next Friday and he was accordingly giving them a 
week's notice as there was not sufficient work. 

During the following week the employees were 
engaged upon clean up type of work. 

On the 21st day of July 1989 at the request of Mr 
Saunders mother the manager completed an 
"Employment Separation Certificate" issued by the 
Commonwealth Department of Social Security 
indicating that the employee's employment was 

"Terminated due to shortage of work. 
The manager further told me that if there is a vacancy 

at the brickworks in the future and the employee was an 
applicant he would select the best person for the job on 
merit. 

Having observed and listened to the persons giving 
evidence I am of the view that each recited the relevant 
sequence of events, as he believed it occurred. Mr 
Saunders believed that he had been stood down until 
work was available as did Mr Brisco. The respondent's 

manager believed he had terminated the contracts of 
employment of Mr Saunders and two other employees 
due to a shortage of work. The anomaly which arises 
from the latter evidence is the reference in Exhibit 2 to 
one of those latter persons being re-employed a few days 
after the termination. However the circumstances of 
that reference were not tested in the parties' evidence 
before me. 

On the balance of probabilities I find that the 
respondent did terminate Mr Saunders' contract of 
employment due to a shortage of work and that there is 
no substance to the allegation that such action was 
unfair. 

1 will thus make no Order in favour of Mr Saunders 
nor will I suggest that he be given the opportunity to take 
up the next vacancy which occurs when the 
respondent's opemtions get back into full gear because I 
believe the r Saunders' back disability would render 
such a sir n hazardous to him. 

In all c , circumstances 1 determine all claims 
arising in this matter by an Order of dismissal. 

Appearances: Mr I.R. Bainbridge on beh alf of the 
claimant. 

Mr B.D. Williams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia 
(Union of Workers) Western Australian Branch 

and 
Katanning Brickworks Pty Ltd. 

No. CR655 of 1989. 
COMMISSIONER G J. MARTIN. 

30th day of August 1989. 

Order. 
HAVING heard Mr J.R. Bainbridge on behalf of the 
claimant and Mr B.D. Williams on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on It under the Industrial Relations Act 1979 
hereby orders — 

That all the claims herein be dismissed. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. CR31 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD No. A20 of 1987. 

Enginemen Iron Ore Mining 
COMMISSIONER S.A. KENNEDY. 

13th day of April 1989. 

Claim of restrictive work practice — award rights — 
history of negotiations — agreement — safety — 
declaration. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979 over an issue between Hamersley Iron Pty Limited 
(hereinafter the Company) and the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch (hereinafter the Union). 
The issue between the parties, not being settled at a 
conference before the Commission as constituted, was 
referred for hearing and determination. The Schedule 
attached to the Memorandum of Matters in Dispute is 
in the following terms: 

The applicant Company and the respondent 
Union are in dispute over the issue of coupling up 
engines alone. 

The applicant Company claims that the 
respondent Union is seeking to impose a restrictive 
work practice on the Company and it seeks orders 
from the Commission that — 

1. The respondent Union withdraw its 
Hardhat notice dated 14 April 1989 and 
titled "Coupling Up Alone". 

2. Rail Employees of the applicant 
Company carry out work within 
competence as directed, and specifically 
coupling up. 

The respondent Union denies the claim and 
opposes any such orders issuing. 

The notice complained of is a Union notice to its 
members in the rail operations. It is dated the 14th day 
of April 1988 and carries the authorisation of the 
Unions' State Secretary. It is headed "Coupling Up 
Alone" and is in the following terms. 

It has come to notice that some members 
(Enginemen) are coupling locomotives to rolling 
stock alone without the assistance of an off sider or 
a yardman for the sake of convenience or 
unavailability of yardmen. 

Whether you are asked to do so by a Supervisor 
or are doing so to save time, this highly dangerous 
practice should cease. 

Coupling up alone in isolated circumstances 
leads to complacency which then puts others atrisk 
during directed shunt movements. 

Any problems that may occur due to instruction 
from Supervisors should be promptly notified to 
your convenor and/or state office. 

(Exhibit C2.) 
The Company submitted that as a result the Union 

was imposing a restrictive work practice on the 
Company. 

The history of this matter appears to be as follows: 
In August 1987 this Union, and others, reached 

agreement on the terms and conditions to apply in a 
new Award. The Award was ratified and came into 
effect shortly after. It can be described as the 
culmination of a long process of negotiation resulting 
in extensive changes, including broadbanding of 
classifications. In the rail operations it involved 
changing from crews of two enginemen and a yardman 
on roster to crews of an engineman and a yardman on 
roster. 

On the 17th day of September a memorandum 
(Exhibit Cl) was produced by the superintendent of 
mainline rail operations for supervisors. It is agreed 
that its contents became widely known. The subject of 
the memorandum is described on it as "One Man 
Locomotive Operation — Parker Point". 

Parker Point is part of the Dampier operations. Its 
contents describe certain practices and, specifically, 
"Running Around Trains", which concerns shunting, 
"Empty Car Line" and "Coupling Locomotive to 
Train". 

In the light of the evidence described in the foregoing, 
it must be presumed that the description of work so far 
as running around trains is concerned must involve 
more than one employee. The work practice for empty 
car line is specified in the memorandum as involving 
more than one person. "Coupling locomotive to train" 
is described as follows: 

Normally locomotives will be coupled to trains 
in Parker Point by the Yardman who will also 
remove the rail light and disc. 

An engineman and convener of the Union. Mr Paul 
Bates, gave evidence that the Union did not take issue 
with this memorandum at that time or subsequently. 
According to him there were two reasons for this. First, 
so far as coupling of locomotives was concerned the 
memorandum specified more than one employee on 
that job as the norm. Second, because of the availability 
of a significant number of employees who were at the 
time in the process of taking the redundancy package 
and as a consequence to approximately the end of 
March 1988, were available to be deployed in the 
Dampier operations, there was no problem in 
practice. 

It appears that on the 6th day of April 1988 a meeting 
took place between the Union and Company. The issue 
of coupling up alone was raised at it. The Company says 
that this question was limited to propelling movements. 
The Union does not dispute this and in the light of 
Bates' evidence that the Union was at about that time 
concerned at two reports of supervisors directing 
employees to couple up alone when propelling was 
involved and raised its concern, I have concluded that it 
was probable that it was only this work practice that was 
explicitly discussed. In the event it is clear that senior 
management then reiterated that, in the case of a 
propelling movement, coupling up was not to be carried 
out alone and would not be tolerated. It must be 
presumed that this means that a direction to so work 
would be regarded as much a breach of the Railway 
Operating Rules and Regulations as the actual carrying 
out of any such work in breach. But in any event it 
appears that the specific instances of which the Union 
complained were not taken any further and that the 
parties simply reaffirmed the agreed position so far as 
propelling movements are concerned. 

On the 14th day of April 1989 the Union notice was 
posted. 

The Company took this up in a letter dated 24 April 
1988 addressed to the State Secretary of the Union from 
the Manager ofRailway Operations, Mr G. Murdoch. It 
states inter alia: 



... We are now in the position that an employee 
may refuse duty on the basis of the "Hardhat" and 
we will have no alternative but to stop the 
employee's pay until such time as the employee is 
prepared to perform the work in question. 

As I said to you in Perth on the 18th, I am not 
seeking to create situations but, actions of the 
above kind do not augur well for a peaceful 
environment. 

I am bitterly disappointed that this is the 
outcome of a matter that was not an issue between 
us and seek that you arrange the withdrawal of the 
"Hardhat" circular and advise members of your 
union to work within the provisions of the award 
and Railway Operating Rules and Regulations. 

(Exhibit C3.) 
The notice remains posted at Paraburdoo and 

Dampier to this point. 
In the intervening period it appears that the 

Company raised the prospect of the removal of the 
notice a number of times with Union officials before 
applying for a compulsory conference in November 
last. This conference, which was before the 
Commission as constituted, adjourned to allow time for 
Union representatives to meet with members at 
Dampier and at Paraburdoo. The result of those 
meetings was a rejection of the Company's claim for a 
removal of the notice and, as a consequence, the 
Company sought this referral. 

What-the Company seeks from the Commission is an 
order that the Union remove the notice and that it 
reaffirm the general principle of the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award 1987 that employees may be required to 
work as directed subject to competency and regulatory 
requirements. 

As should be clear from the foregoiong outline of the 
history of this matter, it has been a long time in the 
coming to the arbitration phase. An examination of 
what is before the Commission now makes it clear that 
the length of time itself and other factors have 
contributed to a clouding (or further clouding) of what 
may now be described as the prime issue. 

The following is to establish clearly, on the basis of 
what is before me, what that is. 

A number of work practices were canvassed in 
evidence before the Commission. These concerned the 
following: coupling up in a propelling movement; 
coupling up in a pushing movement; and shunting. 

As to this last the Company did submit that a single 
person shunt movement could be appropriately and 
safely performed in its rail operations. However its 
witness gave evidence that it was the practice, without 
exception, to have two persons involved in shunt 
movements and that it was appropriate to do so. The 
Union agrees with this. Therefore this work practice is 
not an issue. 

Nor is the practice of having two persons involved in 
coupling up when a propelling (reversing) movement is 
involved an issue insofar as both the Union and the rail 
management agree, without any qualification, that this 
is a two person operation and to have it carried out by a 
person acting alone would contravene the Railway 
Operating Rules and Regulations. But, as indicated in 
the foregoing, while the manner of appropriately 
carrying out this movement is not an issue, the Union 
claims that two incidents involving propelling 
movements were relevant to the posting of the notice. 

•This is dealt with subsequently. 
The dispute may be narrowed down to coupling up 

when the movement involves driving an engine forward 
"running into". The Company claims that this is a safe 
practice; is within the Railway Operating Rules and 

Regulations; is within the competence of those who 
may be directed to so work; has obvious advantages so 
far as flexibility is concerned; that the Company is 
within its rights in directing the employees concerned to 
so work; that employees have always worked in this 
manner on the mine sites albeit in a de facto manner; 
that this was the principle reason why at the last award 
negotiations that that work practice, by agreement 
between the parties, was introduced at Dampier and in 
the context of an agreement that enginemen would do 
the full range of yardmen's duties; and that the Union 
was now reneging on those agreements. 

Evidence was given on behalf of the Company by a 
locomotive crew supervisor at the seven mile yard in the 
Dampier operations since October 1987, Mr Barry 
Coombe. Prior to July 1986 Coombe had been 
employed for a number of years as a locomotive driver 
based at Tom Price. 

Coombe's evidence in chief largely went to the 
following: the mechanics involved in coupling up alone 
(exclusive of in a propelling movement of course); the 
practice at Dampier in terms of numbers when he took 
up his post there; his opinion that it would be more 
common for the Company to require coupling up alone 
at the mine sites than at Dampier but that on occasions 
when a yardman or another person is not available 
there would be a requirement for coupling up alone to 
be undertaken there; and that in his opinion that was a 
safe manoeuvre. Coombe also gave evidence that 
shunting required two persons to be involved and was 
carried out that way. So far as Tom Price and 
Paraburdoo are concerned his evidence is limited to his 
direct knowledge of what occurred there prior to the 
implementation of the new Award. That evidence is that 
enginemen had commonly coupled up alone. 

It is clear from Mr Keegan's submissions that the 
posting of the notice, though not its wording, was 
initiated by him and motivated by a desire to avoid any 
possibility of criticism of yardmen for not being 
available to carry out duties on account of being 
ensconced in the crib room; these being criticisms 
which had been particularly levelled at members 
engaged by another employer in the iron ore industry. It 
is also clear from the evidence that so far as Bates was 
concerned, he having drawn up the notice, it was 
opportune to reflect in it the position of the Union in the 
context of the incidents which it claims involved 
supervisors directing employees to carry out coupling 
alone in propelling movements and threatening the 
same with dismissal in the event of failing to carry out 
the direction. 

But, in any event, the Union claims that there was 
never any agreement between it and the Company that 
coupling up alone could apply; that the Union believes 
that it is an unsafe practice; that the membership is 
convinced that the Company has chosen to pursue the 
matter at this point as a prelude to arguing for a further 
reduction in the number of yardmen; and that there has 
been no actual problem regarding time delay or 
anything else raised by the Company. 

Mr Keegan told the Commission that the specific 
grievances of its members revolved around the one man 
operations of locomotives during all car dumping 
operations at Point Parker. 

Evidence also was given on behalf of the Union by Mr 
John McGorrey, Union convener at Paraburdoo. 
McGorrey's evidence was to the effect that all 
enginemen and yardmen at the rail depot there are 
opposed to coupling up without assistance. Bates' 
evidence, other than as already indicated so far as 
negotiations and discussions are concerned, went to his 
experience working as an engineman based at Dampier 
and to what he believed was the Company's "hidden 
agenda" to force the issue now to justify further 
reductions in the numbers of yardmen. 
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A significant part of the Union's argument went to 
safety but the evidence on this point was confined to the 
Dampier operations and was effectively limited to 
opinion as to what was "less unsafe" in various 
circumstances. There is nothing before me which 
establishes that coupling up alone is of itself unsafe. But 
that is not to say that it is always safe. In this respect I 
note that there are safety procedures incorporated in the 
Award which could be availed of by an employee who 
considers himself or herself to be in or facing unsafe 
work circumstances. 

An examination of the Award establishes that there is 
no obstacle within it to the Company directing its 
employees to couple up alone when a pushing 
movement is involved. 

What is the crux of this dispute is whether an 
agreement on work practices is being broken. 

Having examined what is before me I have concluded 
that the practices at Tom Price and Paraburdoo prior to 
the implementation of the 1987 Award probably 
included coupling up alone on a regular basis. That 
being so there is nothing which establishes that the 
Commission should intervene. 

The evidence is that this situation was not paralleled 
at Dampier and that coupling up alone was not a 
practice there. The evidence is that the parties there 
agreed to a driver only rail operation with locomotive 
enginemen being capable of carrying out the full range 
of yardmen's duties. 

The Company says this includes enginemen 
coupling up alone. The Union says it does not. 

There is nothing in the transcript of the parties' 
negotiations for the Award which establishes the limit 
of the arrangements arrived at between the parties so far 
as work practices are concerned. The Company 
promotes its own memorandum as evidence that its 
version of the arrangements is the fact. I don't accept 
that the document goes as far as the Company would 
have it. However I also note that in its terms so far as 
coupling up is concerned the memorandum sets out as 
"normal" that such work at Point Parker will be done by 
a yardman. The corollary of that must be that it is the 
Company's view that it would be abnormal (or rare) for 
that work to be done by any employee other than a 
yardman. On this basis it seems reasonable to me that 
employees could draw the conclusion that it would only 
be in exceptional circumstances that other than a 
yardman would do that work. The test of exceptional 
would have to be on facts at the time. 

But in conclusion it must be said that there is nothing 
in the Award which fetters the right of the Company to 
direct its employees to do the work in question in the 
manner it proposes. And I reiterate that there is not 
anything before me which establishes that the practice 
per se is unsafe. 

As to the Union notice I make the following 
observations. First, while it is couched in the terms of an 
opinionas to what should happen and not as a direction 
— and in that sense is not at all objectionable — it is in 
effect being interpreted on site as the latter. Second, in 
that it encompasses coupling up while propelling it is 
entirely accurate. But third, there is no warrant 
established before the Commission for it to encompass 
coupling up alone when the movement involves 
"running on to". 

As far as it is or is capable of being interpreted as a 
direction and is applied in a manner contrary to the 
findings in these reasons then each employee who so 
acts may be at risk. The notice is not capable of 
legitimising such actions. It should be removed from 
notice boards. The Order which issues in this matter 
will reflect that conclusion. I will not take that further 
though I observe that the same notice or words to that 
effect in another form, should such reappear or appear. 
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would no doubt have the same lack of status as to rights 
should it be interpreted in a manner contrary to the 
foregoing findings while the existing circumstances 
remain. 

Should the parties agree that the Order should 
include a declaration of the work practices contained in 
these reasons I am prepared to entertain such joint 
request for an amendment to the Minutes. 

Finally, I note that while the Company seeks a 
declaration of its rights so far as directions to its 
employees are concerned it seems to me that in this 
matter it is enough to observe that the respective rights 
and obligations are expressed, by agreement, in the 
Award. A declaration of the same, unless it is for the 
purposes of an interpretation as provided for in the Act. 
does not change that situation. It can serve no more or 
less as a reminder. 

In my opinion the reasons in this matter deal with the 
question of rights so far as it was in issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. CR31 of 1989. 
IRON ORE PRODUCTION AND PROCESSING 

(HAMERSLEY IRON PTY LIMITED) 
AWARD 1987. 

Enginemen Iron Ore 
COMMISSIONER S.A. KENNEDY. 

26th day of May 1989. 

Order. 
HAVING heard Mr A. Cameron on behalf of the 
Applicant and Mr R. Keegan on behalf of the 
Respondent, now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979 do hereby order 

That the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch withdraw the Hardhat notice dated 14 
April 1989 and titled "Coupling Up Alone". 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
James Watt (Electrical) Pty Ltd 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and Another 
No. CR103(a) of 1989. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

METAL TRADES (GENERAL) AWARD No. 13 
of 1965. 

COMMISSIONER J.F. GREGOR. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 15 February a conference 
pursuant to section 44 of the Industrial Relations Act 
1979 took place before the Commission constituted by 
Commissioner O.K. Salmon in Karratha. At the 
conclusion of the conference the dispute between the 
parties had not been resolved and the matter was 
referred for hearing and determination. The dispute is 
delineated in the Schedule attached to the 
Memorandum prepared by the Commissioner in the 
following terms:— 

At a conference in Karratha on 15 February 1989 
the following question remains in dispute between 
the parties and is referred pursuant to section 44(9) 
of the Act; 

In all of the circumstances of the dispute 
concerning the use of time clocks by employees of 
the contractor, was the contractor right or wrong to 
consider the employees were on strike by reason 
of: 

(i) a refusal to clock-on before work; 
(ii) not being prepared to go to work. 

When the matter proceeded to hearing in Karratha 
on 5 April 1989 the union, by agreement, became the 
Applicant. During his submissions Mr Hunt, the 
advocate for the Union, indicated to the Commission 
that the relief sought was a Declaration as to the answer 
posed in the above schedule together with an Order for 
payment of moneys to the workers to the extent of all 
outstanding entitlements lost during the days in 
question. 

The facts in this matter are agreed between the parties 
and set out in detail in the submissions of Mr Hunt, 
however, briefly they are as follows. A dispute arose over 
the amount of payment involved in the pay period 
ending? February 1989. It was found by the workers that 
money had been docked from their pay in 
circumstances which they felt it should not have been. 
This incident followed a series of notices which had 
been given to the union representatives by the company 
indicating there was a problem with time keeping. This 
complaint was reinforced by the issue of documents on 
notice boards and through pay packets alluding to the 
same problem. However, it appears that during this 
particular pay period there was a mistake made when a 
whole section of the workforce was docked paybecause 
a time clock had failed. This failure affected not only 
some workers who were alleged to have clocked off early 
but, additionally, a whole section of the workforce who 
had been designated to use that clock also had their pay 
deducted. The extent of the clock error was three 
minutes but the stoppage of pay was a deduction of six 
minutes pay. This was later explained during the 
hearing to arise from the fact that the type of software 

used in the computer calculation of the pays only 
deducts in one tenths of an hour. Further, there was the 
deduction of another allowance. 

These events caused the workforce to withdraw their 
labour until Friday, 10 February when a proposition 
was put to them by the Company that payment for the 
error would be adjusted. 

The workers accepted the payment and returned to 
work on 11 February, but they placed a restriction on the 
use of the time clocks. This was contrary to the 
arrangement which had been made between the 
employer and the union representatives. However, not- 
withstanding this the workers returned to work and they 
continued to work on Saturday morning (11 February) 
for a time which is, apparently, designated to be part of 
the normal working hours for the project. During this 
period the company had approached the on-site union 
official, the shop steward, Mr Turpin, and enquired of 
him why the workers were refusing to use the time 
clocks. They requested that MrTurpin hold a meeting of 
the workers to verify the situation and he did so. He 
eventually reported to the company that the workers 
would not use the time clocks because they believed the 
company abused the system. There were further 
attempts to have Mr Turpin convince the workforce to 
change its mind and for him to contact an official of the 
union. All these efforts were to no avail and the 
company therefore decided that as the workers were 
refusing to clock-on, they had imposed bans and 
limitations and therefore it, in accordance with an 
agreement known as the North West Shelf Gas Project 
1987 Site Construction Industrial Agreement, Burrup 
Peninsula WA and in particular Clause 4.1.2 — 
Working of Overtime, paragraph 6; withdrew scheduled 
overtime. In fact, at approximately 10.15 a.m., it told the 
workforce, through the shop stewards, that there was no 
further work available. The workforce then left the site 
but returned for normal duties at the next designated 
start time which was Monday, 13 February 1989. 

Apparently the workforce then proceeded onto the 
job, indicating that they were ready, willing and 
available to work. At the designated start time of 6.15 
a.m. they were located at their workplace but the 
majority of them were unable to commence duties 
because there was no staff on site. The staffhad access to 
site lock-up boxes and apart from those boxes which 
could be unlocked for them by leading hands, workers 
were otherwise unable to obtain access to their tools. 
This situation continued for approximately an hour 
whereafter the workforce was approached by staff 
members of the company and were either handed, or 
read, a document which was given in evidence as 
Exhibit HI. That document is important for what needs 
to be decided in this dispute and is reproduced in full 
hereafter:— 

"We are instructing you to clock-on and go to 
work". If reply no — for whatever reason ... 

"I am giving you a lawful instruction to clock-on 
and go to work or you are required to leave site 
immediately as you are considered to be on 
strike". 

Upon refusal — names to be taken. 
(Exhibit HI) 

The nett effect of the issue of this document was that 
the workers then were asked to leave site. 

They did so and on that same day there was a 
conference in the Industrial Relations Commission 
before the Deputy Registrar, who after hearing the 
parties suggested that a mass meeting be held on 
Tuesday, and as the matter was to proceed before 
Commissioner Salmon there should be a return to work 
under normal circumstances. The meeting took place 
on Tuesday morning and the workforce attended for 
work but their officials and representatives advised 
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management that although they were ready, willing and 
available for work they were not prepared to use the 
time clocks. The same events which had occurred on 
Monday were repeated on Tuesday and the result was 
that the workers were again ordered from the site. On 
that afternoon the matter came on before 
Commissioner Salmon who made certain suggestions 
which, whilst not acceptable to the parties, in the final 
analysis led to commencement of work on Wednesday 
morning. Work has continued until the hearing of these 
matters. 

The submissions of Mr Hunt suggest that the union 
believed the employer, by his actions of wrongfully 
deducting payments from the employees, created 
sufficient reason for them to take the action that they 
did; especially when the question of time keeping was 
an issue during the Second Tier negotiations when 
certain arrangements in that regard had been agreed 
between the parties, those arrangements being that the 
workers would clock-on in their own time then walk to 
the place where they would commence duty. They 
would commence to be paid from 6.15 a.m., that being 
the time they were at the place of duty. At the endof work 
for the day, workers would leave the work site prior to 
the end of the day so that the paid working day would 
end when they passed through the construction gates. 
This means that the workers walk in their own time in 
the morning and in the afternoon they walk in the 
employer's time, those arrangements being consistent 
with the procedures described in the Burrup Site 
Construction Agreement and specified in paragraph 
4.13 — Time Keeping, particularly in the paragraph 
dealing with commencement and finish practice. The 
essence of those arrangements, according to Mr Hunt, 
are that there are two methods of time keeping for the 
workforce. One, because of the size of the site, requires a 
worker who does not have a time clock system at his crib 
hut to be available to commence at the normal 
commencement time at his workplace. The second, 
where time clocks are provided, requires that a worker 
will have clocked on prior to his normal 
commencement time. When applying these 
requirements to the facts under review it is the union's 
submission that the employees were in fact on the job 
on the days in question, that is, Saturday 11, Monday 13 
and Tuesday 14 February and that they were ready, 
willing and available to work on tasks allocated to them 
during their normal working hours on those days. In 
support of this contention it is suggested that it was 
obvious that on Saturday 11 February the employer did 
not consider the employees to be on strike, it just simply 
cancelled the rest of the shift relying on the overtime 
provisions in the Burrup Site Construction Agreement, 
The union has no quarrel with such an action, a penalty 
is provided in the circumstances and the penalty was 
applied, as indeed was the penalty which provided for a 
diminution of the payment of the employees' allowance 
to which he is similarly entitled under that agreement 
by Clause 3.8 — Special Conditions of Employment 
Payment which provides:— 

If industrial action occurs after following the 
provisions of the Project Disputes Procedure the 
payment will be forfeited at the rate of $2.13 per 
hour. 

In further support of the union's contentions it was 
submitted, and not disputed, that the company did not 
provide any supervision to unlock the site tool boxes 
and therefore the majority of the workforce were unable 
to commence work as normal on the days in question. 
There were some workers who did have access to the 
tools through their leading hands and who did 
commence work, but the majority did not. Further, the 
company did not send the staff onto the job until an 
hour had passed, some time between 7.00 and 7.15 on 
Monday morning. The company even then did not 

open the tool boxes and instead produced to employees 
the document presented to the Commission in Exhibit 
HI. The workforce refused to clock-on, the company 
insisted they were on strike and required them to leave 
the site. Mr Hunt suggested that if the workers were 
guilty of anything they were guilty of a misdemeanour 
in that they refused to do duties outside the normal 
hours. That is, refusing to clock-on. At worst they may 
have been guilty of misconduct, but if they were, 
remedies were available to the employer. The truth of 
the matter was the workers did not refuse to go to work, 
they refused to clock-on in their own time. The 
employer never tested whether the workforce was ready, 
willing and available for work because he wrongfully 
put a pre-requisite on them, that is, to clock-on. He then 
decided to regard them to be on strike because they 
refused to clock-on. Mr Hunt suggested that type of 
thinking was passing strange; to assume there to be a 
strike when in fact the workforce had turned up to work 
and were trying to undertake their normal duties. They 
certainly were not involved in any collective refusal to 
work. A strike given the normal understanding of the 
word, that is. "a collective refusal by employees usually 
organised by a union to perform work" just did not 
occur. The reality was that there was no collective 
refusal to perform work, the workers did not cease work 
of their own volition, but at the direction of the 
employer who considered individuals to be on strike 
after asking them, supposedly one at a time, to clock-on. 
The upshot was that if there is a dispute, it is a dispute 
over time keeping and it should have been processed 
through the disputes procedure of the Burrup 
Construction Agreement but for whatever reason, it was 
not. However, the sequence of events then led to a 
situation which, in the eyes of the union, amounted to a 
lock-out. In specific response to the questions posed in 
the referred Schedule, Mr Hunt suggested that insofar 
as part one of the question was concerned, the union 
could not see that a person could be considered to be on 
strike when in fact he was asked to carry out something 
outside his normal hours, although it is acknowledged 
that there is a requirement to be on the job ready, willing 
and available to commence work at the nominated 
designated start time. Secondly insofar as not being 
prepared to work, the contrary was the fact. All of the 
employees were on the site ready, willing and available 
to work but were restricted from doing so, firstly they 
were unable to get their tools because the boxes had not 
been unlocked at the instruction of the employer; 
secondly there was a lack of supervision and thirdly 
because the company insisted they were on strike and 
required them to leave the site. 

The submissions of Mr Hunt were supported by 
evidence called from Mr P.G. Lowry and Mr V.A. 
Turpin. 

The response from Mr Dodgson, who appeared for 
the Respondent was succinctly put. He accepted the 
facts as described by Mr Hunt as properly relating the 
sequence of events. He contended that the fundamental 
question is whether the men reported to work as normal 
and were ready, willing and available to work as 
directed. He suggested that if the answer to those 
questions was no, then the claim for payment should be 
rejected. The evidence, according to him, was that the 
men, individually and collectively, were not prepared to 
work in accordance with the conditions of employment 
but there was also a clear refusal to carry out a lawful 
and reasonable direction of the employer. This was 
because it has to be accepted that the clocking on 
procedure, which has existed for some 19 months, is a 
requirement of the contract of service, it was not 
performed by each worker on the days in question and 
therefore the employer had a basis on which to proceed 
to take the actions that he did. 
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Mr Dodgson then referred the Commission to 
various cases which deal with time keeping using clocks 
and the right to deduct pay if no work is done. He 
supported his case by calling evidence from Mr B. 
Whiterod. Without reciting that evidence I can say that 
in substance it confirms the events which are outlined 
in the summaries above. The nub of the case for the 
Respondent is, however, that to grant the claim' would 
set aside the position in respect of custom and practice, 
the conditions of employment and the fundamental 
principle of no work as directed, no pay. It is, however, 
this final principle which underpins the whole of the 
Respondent's opposition to the claim. 

This being so I have given attention to the case law 
cited by Mr Dodgson, in particular the Decision of the 
Full Bench in Hospital Salaried Officers' Association 
of Western Australia (Union of Workers), Appellant 
and the Board of Management, Royal Perth Hospital, 
Respondent Decision 23 December 1982 (1982 63 
WAIG 11) in which there was detailed analysis by the 
President of the Decision of the Australian Federal 
Court in Gapes v. Commercial Bank of Australia Ltd 
(41 FLR 27). I note that at the conclusion of the analysis 
His Honour noted:— 

Gapes' case is, as usual, to be treated as it was in 
fact, a case concerned with its own particular facts. 
That is particularly so because the relevant Award 
contained a particular provision which expressly 
set out the occasions and the manner of deducting 
payment from salary due, and furthermore the 
employment situation continued with the 
knowledge of the employer. 

From this decision I was led to the writing of G.J. 
McGarry in the Australian Law Journal, Volume 57 at 
page 378 and following where in my respectful view the 
relevant dicta is drawn together in a concise way. In the 
conclusion to his article, Mr McGarry notes:— 

The normal implication in a contract of employ- 
ment is that the employee must actually perform 
duties asked of him to be entitled to his wages, 
provided that the duties asked are within the scope 
of the contract of employment and provided they 
are lawful. It is probably not necessary that they 
also be reasonable. Wilful failure to perform duties 
so asked will normally render the employee liable 
to summary dismissal apart from statutory 
constraints in public employment. Even if the 
employer does not exercise this right he will be 

■ entitled to withhold wages for the period during 
which the refusal persists. If the employee's failure 
to perform duties of his position is attributable to 
some wrongful act on the part of the employer he 
will still not be able to recover wages, save in the 
case where the employer thereby breaches a stand- 
down clause in an Award and a statutory right to 
wages is given. 

I leave the case law at this stage to note that the 
Respondent appears to be bound by the terms of the 
Electrical Contracting Industry Award No. R22 of 1978 
which award in Clause 7. — Contract of Service in sub- 
clause (10) paragraphs (a) and (b) provides as 
follows:— 

(10)(a) The employer is entitled to deduct 
payment for any day upon which an employee 
(including an apprentice) cannot be usefully 
employed because of a strike by the industrial 
union of employees party to this award or by any 
other association or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where an employee cannot be 
usefully employed through any cause which the 
employer could not reasonably have prevented but 
only if, and to the extent that, the employer and the 

Industrial Union of Employees so agree or, in the 
event of disagreement, the Board of Reference so 
determines. 

If it be that there are some members of the Respond- 
ent's workforce who are employed in accordance with 
the Metal Trades (General) Award in Part II — 
Construction in Clause 2. — Contract of Service, 
subclause (8) paragraphs (a) and (b) are identically 
worded to those quoted above from the Electrical 
Contracting Industry Award. 

It is asserted by the Respondent that its workforce was 
on strike during the period for which payment has been 
withdrawn. The Industrial Relations Act 1979 does not 
contain any definition of strike but its predecessor, the 
Industrial Arbitration Act 1912 did. The original 
definition was drawn from the New South Wales Act of 
1908 and was substituted in 1952 with a new definition 
which in section 6 of the 1912-1963 Act described strike 
as, inter alia:— 

A cessation or limitation of work or a refusal to 
work by a worker acting in combination or under a 
common understanding with another worker or 
person. 

It is against the background of the above that I turn 
now to examine the facts in the instant case. My review 
leads me to the following findings. It is apparent that 
there is a contractual provision existing between an 
individual worker and the Respondent concerning the 
need for them to clock-on each morning. However that 
requirement has the character of an administrative 
procedure because the act of clocking on does not 
commence the payment for the day. That in fact occurs 
some 15 minutes later which means that for the purpose 
of paid duty clocking on cannot be considered to be part 
of such duty. It is an appendage to the contract of service 
in a collateral sense, it is a contractual obligation but its 
main function is to assist the administration of the 
contract of service. It, of itself, does not trigger off 
payment. That occurs when work commences at the 
various places on the work site to which a worker has 
walked after he has clocked on. That he is not in paid 
duty is supported by the evidence which suggested that 
individuals, according to their wish take tea or attend to 
other personal arrangements in the meantime. The 
second important finding goes to the question of 
whether it was reasonable for the employer to conclude 
the workers were on strike. When one applies the 
definition from the Industrial Arbitration Act 1912- 
1963, a definition which has acceptance of many years 
standing, it is difficult to conclude that the workers were 
on strike. There was no cessation or limitation of work; 
there was an act probably a breach of a collateral 
contract to clock-on prior to the commencement of 
work, but there was no refusal to work. To the contrary 
there was an attempt by the workforce to obtain work 
from the employer and on a number of the days in 
question some workers were able to commence duties. 
These include those who had access to their tools or 
who had jobs that they could continue without 
additional tools or who were given access by their 
leading hands who happened to have keys for the lock- 
up boxes. The action of the employer as described by 
Exhibit HI in my view attempts to deem the workers to 
be on strike, in fact it is an advice that the employer 
considered them to be on strike. Therefore the assump- 
tion is that having decided the workers were on strike 
the employer exercised what he considered to be his 
rights under the various stand-down provisions of the 
Electrical Contractors Award and/or the Metal Trades 
(General) Part 2 — Construction. That seems to be the 
only logical conclusion which can be reached upon the 
evidence. However, that is a course of conduct which, in 
my view, was not available to the employer. I find that 
the workers concerned were not on strike, they were 
ready, willing and available to work. In accordance with 
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the analysis of the case law by McCarry as appears in 
his writings at 57 AIJ 378 at 388, the workers would be 
able to recover wages. In any event though, it is my view 
that it is not necessary to rely on the no work no pay 
principle to decide whether payment is due because the 
current set of facts as I have described them above can 
be clearly distinguished from any of the cases which 
together form the sub stratum of case law I have referred 
to. It is clear to me that the workers involved are entitled 
to their usual payments on the days in question, those 
payments being prescribed by the Award under which 
they are employed and the terms'of the North West 
Shelf Gas Project 1987 Site Construction Industrial 
Agreement. 

The Commission so determines. A Declaration will 
issue that the workers were not on strike together with 
an Order that they be paid their usual payments for the 
days in question. 

Appearances:— Mr W. Hunt appeared on behalf of 
the Applicant. 

Mr M. Dodgson appeared on behalf of the Respond- 
ents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
lames Watt (Electrical) Pty Ltd 

and 
Electrical Trades Union of Workers of Australia 

(Western .Australian Branch) and Another 
Mo. CR103(a) of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Order. 
HAVING heard MrW. Hunt on behalf of the Applicant 
and Mr M, Dodgson on behalf of the Respondents, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
declares and orders:— 

(1) That in all of the circumstances the 
contractor was wrong to consider the employees 
were on strike. 

(2) That each employee who attended for work 
on any of the day/s of ll, 13 and 14 February 1989, 
as agreed between the employer and unions party 
to this Order, and who has not received payment 
for those day/s that he/she attended in accordance 
with the following shall be entitled to receive those 
payments as are prescribed in either the Electrical 
Contracting Industry Award or the Metal Trades 
(General) Award and together with any entitle- 
ments from the North West Shelf Gas Project 1987 
Site Construction Industrial Agreement in 
accordance with the following: 

Saturday, 11 February 1989: One hour and 
40 minutes at overtime rates. 

Monday, 13 February 1989: Seven and one- 
half hours at ordinary rates; two hours at 
overtime rates. 

Tuesday, 14 February 1988: Seven hours at 
ordinary rates; two hours at overtime rates. 

Providing that the special conditions of 
employment payment is forfeited for the 
weeks ending Saturday, 11 February and 
Saturday, 18 February 1989. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Federated Liquor and Allied Industries 

Employees' Union of Australia, 
Western Australian Branch, 

Union of Workers 
and 

Rangeview Hotel. 
No. CR309 of 1989 

SENIOR COMMISSIONERG.G. HALLIWELL. 
3rd day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows: 

The claimant union claims that Mrs Maureen 
Fenn was unfairly terminated by the respondent 
and that she should be reinstated in the position of 
part-time Bar Attendant without loss of 
entitlements. 

The respondent objects to and opposes this 
claim. 

At the outset the Commission notes without 
commenting that the dismissal of Mrs M. Fenn was of a 
summary nature, for misconduct. A Full Bench of the 
Commission in Transport Workers Union of Australia 
and Eastern Goldfields Transport Board Appeal No. 
253 of 1989 unreported 9 June 1989 described the 
position in the case of summary dismissal: 

The evidentiary onus is on the employer to show 
that summary dismissal for misconduct is justified 
[see Parker's case {op. cit.) and the authorities set out 
therein], but the onus is on the employee to show 
that the dismissal was unfair. However, "the 
dismissal" must mean the act of dismissal which 
occurred. Clearly, for example, a dismissal which is 
a summary dismissal might be quite unfair, 
whereas a dismissal by notice under a contract of 
service carrying with it benefits and being a 
different remedy might not. One therefore must 
consider the act of dismissal complained about 
not the effect of an act, because the contract of 
employment is terminated by that precise act, not 
by an alternative act which might have occurred 
but which did not. 

In the present case neither party sought to invoke the 
above cited principle and the hearing of the matter 
proceeded as an unfair dismissal with the applicant 
putting its case and the respondent answering that case. 
In the result the Commission has had all the relevant 
material placed before it. 

The Principles applying to claims of unfair dismissal 
are those set out in the Undercliffe Nursing Home v. 
FMWU (65 WAIG) 385) and they are binding upon the 
Commission as presently constituted. 

Second, the standard of proof before this 
Commission is the civil standard of proof on balance of 
probabilities. In Miller v. Minister of Prisons (1947) 2 
All ER 372 at 373-374 Denning J., as he then was, 
highlighted the difference between the civil and 
criminal standard of proof. He said: 

That degree is well settled. It need not reach 
certainty, but it must carry a high degree of 
probability. Proof beyond reasonable doubt does 
not mean proofbeyond the shadow of a doubt. The 
law would fail to protect the community if it 
admitted fanciful possibilities to deflect the course 
of justice. If the evidence is so strong against a man 
as to leave only a remote possibility in his favour 
which can be dismissed with the sentence "of 
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course it is possible, but not in the least probable", 
the case is proved beyond reasonable doubt, but 
nothing short of that will suffice. 

Denning J. also said: 
That degree is well settled. It must carry a 

reasonable degree of probability, but not so high as 
is required in a criminal case. If the evidence is 
such that the tribunal can say: "We think it more 
probable than not", the burden is discharged, but, 
if the probabilities are equal, it is not. 

The High Court adverted to the distinction in Rejfek 
v. McElroy (1965) 112 CLR 517 at 521: 

But the standard of proof to be applied in a case 
and the relationship between the degree of 
persuasion of the mind according to the balance of 
probabilities and the gravity or otherwise of the fact 
of whose existence the mind is to be persuaded are 
not to be confused. The difference between the 
criminal standard of proof and the civil standard of 
proof is not mere matter of words: it is a matter of 
critical substance. No matter how grave the fact 
which is to be found in a civil case, the mind has 
only to be reasonably satisfied and has not with 
respect to any matter in issue in such a proceeding 
to attain that degree of certainty which is 
indispensable to the support of a conviction upon a 
criminal charge. 

Applying the civil standard of proof to the facts of this 
matter leads to the following findings: 

(1) Mrs Fenn overheard some banter in the 
public bar between Mr B.A. Davis (bar manager) 
and several patrons and incorrectly assumed that a 
remark made by Mr Davis was directed at her and 
responded with words to the effect "just watch that 
sport". 

(2) Twenty minutes, or thereabouts, later Mr 
Davis became concerned and requested Ms Fenn 
to join him in the lounge bar for a discussion. Mr 
Davis' evidence of the events which followed are: 

What did you then say to her? ... I 
said, "Maureen, 1 know — quite sure that 
you'd don't like the position I hold here as bar 
manager and I feel th at you don't like me at all 
as a person and if you can't take a joke, please 
don't join in". 

How did you say that to her? ...Just like I just 
said it then. I'd no other reason to say it any 
other way. 

Did you have any reason to chastise her?... 
None whatsoever. 

Were there further words exchanged 
between you and Mrs Fenn at that stage? .. . 
Unfortunately, for no reason, Maureen went 
into a bit of a frenzy, you know shouting and 
screaming at me something — I was a liar. 
Whether she meant I was a liar for her not 
liking me or something like this — she just 
started shouting and screaming at me. 

What was your response to this approach? 
... I asked Maureen to quieten down. I said, 
"You know, it's not the way to speak to 
somebody", I said, "otherwise I'll have to take 
it as an act of misconduct. 

Is that all you said? ... Exactly. 
In what manner was she directing these 

comments to you? ... She was fairly ropable. 
Was there any physical contact at that stage? 

. . • After I said "I'll use it as an act of 
misconduct", she abused me once again and 
then she struck me. 

How did she strike you?... With a closed fist 
to the side of the face. 

Did she hit you with any force?... Quite a bit 
of force, several times, yes. 

What did you do in response to that?... I put 
my arms up trying to ward her off and I said. 
"Now, quieten down", which she did stop at 
that stage and I said. "Maureen. I'm sorry, I'm 
going to have to dismiss you". 

Did Mrs Fenn only strike only on the face.or 
did she strike you on other parts of the body?... 
No, after I told her she was dismissed she 
called me a bastard and started hitting me 
again to the upper parts of my body. This time 
I turned around to— I was sortofhalfonto the 
front bar. She struck me to the face. My glasses 
went into the front bar. By this time I was at the 
door and she just followed me in, repeatedly 
hitting me. I had my hands in the air trying to 
defend myself. 

(Transcript pp 69-71) 
Mrs Fenn is vague as to the details of the event but 

accepts striking Mr Davis a blow to the side of the head 
which caused his glasses to fall to the floor. Several 
witnesses saw that one blow only but Mr W. Blakely's 
evidence confirms that Mr Davis was struck several 
times around the face and chest. 

A sustained assault by an employee upon a superior 
which was, the Commission finds, without provocation, 
is serious misconduct justifying instant dismissal. That 
is what occurred and the Commission is satisfied on the 
evidence that no unfairness resulted. The claim 
therefore is refused. 

Appearances: Mr E.L. Fry on behalf of the 
applicant. 

Mr SJ. Kenncr on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL, RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Federated Liquor and Allied Industries 

Employees' Union of Australia. 
Western Australian Branch, 

Union of Workers 
and 

Rangeview Hotel. 
No. CR309 of 1989 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3rd day of August 1989. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr SJ. Kenner on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Liquor and Allied Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers 

and 
Red Castle Motel 

No. CR507 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred to 
the Commission for hearing and determination 
pursuant to section 44 of the Act is: 

The claimant union claims that Paul Richard 
Keenan was unfairly dismissed by the respondent 
and that he should be reinstated in his previous 
position as a full-time bar attendant with no loss of 
wages or accrued entitlements. 

The respondent objects to and opposes the 
claim. 

Mr P.R. Keenan was employed as a barman in the 
King Arthur's Table Restaurant of the Red Castle 
Motel. He had commenced employment on 14 October 
1988 and his employment was terminated on Saturday 
evening, 13 May 1989 as an unsatisfactory employee. 

There is not a great deal of conflict in the general 
evidence given except in three areas which are 
discussed later herein. Several issues were raised, they 
being the borrowing of a video tape, leaving a personal 
carry bag in the bar, the collection of guests' laundry 
and stacking of beer into the refrigerator. 

As to the borrowing of the video tape, there was on the 
evidence nothing untoward in Mr Keenan's actions and 
this is confirmed by the evidence of Mr G. Nichele 
(General Manager, Red Castle Motel) who advised Mr 
Keenan apparently in strong terms that he was not to 
borrow the video tapes in future. Mr Nichele then 
treated the matter as at an end and so does the 
Commission. 

Mr Keenan's evidence was to the effect that he had 
been leaving his personal carry bag (which contained 
his working attire) behind the bar for some time and 
was ultimately told by Mr Nichele, on one occasion 
only, not to place the bag behind the bar and from then 
onwards he placed it elsewhere (see transcript p. 8). Mr 
Nichele's evidence is that Mrs Nichele twice asked Mr 
Keenan not to put his bag behind the bar, but he ignored 
her requests. Mr Nichele was advised of this by his wife 
and spoke to Mr Keenan saying "From now on you will 
leave your bag in the hotel downstairs" alternatively Mr 
Keenan could "... leave at reception" (transcript p. 56). 
However, the next day Mr Keenan had still placed the 
bag behind the bar and was told by Mr Nichele "Now 
get the bag and take it away now" (transcript p. 57). 

With respect to the issue of the guests' laundry there is 
variation between Mr Keenan's evidence and that of Mr 
Phillips which goes to the attitude and manner in 
which Mr Keenan ultimately delivered the guests' 
laundry. Having regard to Mrs A. Jensen's evidence as 
to Mr Keenan's attitude and manner the Commission 
prefers Mr Phillip's version of those events. As to 
stacking of beer into the refrigerators and the request to 
Mr Keenan by Mrs A. Jensen for assistance which was 
not forthcoming, the Commission accepts Mrs Jensen's 
evidence of the events and concludes that it shows an 
attitude of non co-operation by Mr Keenan towards a 
fellow employee. On the evidence of Mr Phillips, Mr 
Nichele and particularly that of Mrs A. Jensen, who 
impressed as an honest and caring person, the 
Commission Finds that Mr Keenan did have an attitude 
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problem in that he did not accept lawful instructions at 
all readily, was unco-operative towards his superiors 
and his fellow employees. 

As a result of these findings his termination as an 
unsafisfactory employee was not unfair in all the 
circumstances. The application is accordingly 
refused. 

Appearances: Mr E.L. Fry appeared on behalf of the 
applicant. 

Ms G. Marton appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Liquor and Allied Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers 

and 
Red Castle Motel. 

No. CR507 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

21st day of August 1989. 

Order. 
HAVING Heard Mr E.L. Fry on behalf of the applicant 
and Ms G. Marton on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. CR 362 of 1989. 

COMMISSIONER G.L. FIELDING. 
11th day of August 1989. 

Order. 
THERE being no appearance on behalf of the 
applicant and there being no appearance on behalf of 
the respondent, but the applicant having filed a Notice 
of Discontinuance of Application, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Parry's Department Store (WA) Pty Ltd 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. CR545 of 1989. 

COMMISSIONER O.K. SALMON. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: The matters referred for 
hearing and determination are contained in the 
schedule as follows. 

The applicant says that in accordance with a verbal 
agreement with the respondent union it paid a second 
tier increase of four per cent on 24 May 1988 to its 
storemen. 

The award was amended with effect from 3 
September 1988 for a second tier general movement 
equivalent to $12.00 and the applicant claims that it 
erroneously paid this increase and thereby paid the 
second tier increase twice. The applicant now seeks to 
absorb part of that $12.00 increase by not passing on the 
increase of $9.00 which had effect from 1 May 1989. 

The respondent denies that the increase paid on 24 
May 1988 was other than an over award payment and 
objects to the absorption of the $9.00 increase. 

•Mrs Bentley and Mr Bullock dealt at some length 
with the nature of the payment made to the storemen 
concerned. Mrs Bentley contended that it was, on the 
balance of probabilities, a four per cent second tier 
payment and for that reason properly able to be 
absorbed by the later wage increase; while Mr Bullock 
contended that it was a straight out over award 
payment. 

In Mr Bullock's submission an over award payment 
should not be absorbed and in that respect he referred 
me to a decision of Macken J. of the New South Wales 
Industrial Commission in re Coachmakers etc Rail 
(State) Award 5 IR 255. 

1 must say at the outset that I accept Mr Bullock's 
understanding of the nature of the payment in question, 
for the simple reason that Mr Bullock was most directly 
associated with the events leading up the wage increase 
being granted. But the matter does not end there. I must 
pay regard to the decision of the Full Bench in Robe 
River Iron Associates v. Construction, Mining and 
Energy Workers' Union of Australia 68 WAIG 2667 (see 
also my own decision at first instance 68 WAIG 1570). 
On the basis of that case the question is not whether the 
payment was an over award payment but was it a 
windfall for the employees concerned? A windfall being 
an unexpected piece of good fortune (MacQuarie). 

The Full Bench upheld an appeal against my 
decision even though I believed that the employees had 
an expectation that what they received over and above 
the award in the form of meal allowances, amounting to 
about $1 800 per annum per employee, could not be 
fairly taken from them. Moreover I invoked the defacto 
Wage Fixing Principles as the basis of my reasoning in 
that decision. 

The de facto principle no longer applies and that fact 
appears to make the case more difficult for Mr Bullock. 
Of that principle the Full Bench said at page 2669 — 

That must we think be taken as a reference to 
standard conditions not a windfall as was the case 
in the present circumstances, yet the 
Commissioner's reasons show that he felt bound to 
apply the test which employers must meet in such a 
case, and to decide whether it was necessary that 
the appellant discontinue payment of the meal 
allowances and whether on balance 
discontinuance was to the advantage of the 
employees concerned. Even though it was accepted 
that those employees had no prescribed 
entitlement to payment of a meal allowance, it was 
the belief that they had which was we observe as a 
genuine belief that led the Commissioner to reach 
the conclusion that the appellant had acted 
unfairly when it decided unilaterally to end 
payment of the meal allowance to them, 
accordingly an order was issued. 

Payment of the meal allowance was not a 
condition of employment but a voluntary 
arrangement and the authority of the Commission 
was not required or necessary to permit the 
appellant to curtail payment of the allowance, 
particularly as the allowance was provided by way 
of mistake. From the employees point of view it 
seems unfair to have such a valuable concession 
snatched away, even though it was over and above 
the conditions to which they were entitled under 10 
of 1979 and are prescribed by virtue of the section 
32 orders. The unfairness is to our minds the real 
ground on which the Commissioner made his 
order, however the real effect of the order was the 
grant the unions claim for the provision of an 
allowance and it was granted other than in 
accordance with the terms provided for in the 
principles. 

On behalf of the applicant, Mrs Bentley dealt with the 
context arising from the operation of the Wage Fixing 
Principles. If I was left to consider the issues in that 
context alone I might be inclined to rule in the 
applicant's favour but my considerations cannot end 
there. 

Each of the employees concerned acting 
independently of the union, and pursuant to section 
29(b)(ii) has a right to claim a benefit in respect of an 
industrial matter that arises under his/her contract of 
service. Clearly it is not an award entitlement that I am 
concerned with but there is no doubt in my mind that it 
is a contractual benefit. Of course I am told that the 
employees concerned ceased their industrial action in 
order that the issues be dealt with by arbitration but I 
am as certain as I can be that the employees were not 
aware of the alternative course available to them. 

This is not to predict the outcome of section 29(b)(ii) 
proceedings but I think it would be wrong for me to 
decide this matter without the employees section 
29(b)(ii) rights being canvassed between the applicant 
and its employees in resolving their dispute. 

My decision is that the matter be dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Parry's Department Store (WA) Pty Ltd 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. CR545 of 1989. 

COMMISSIONER O.K. SALMON. 
22nd day of August 1989. 

Order. 
HAVING heard Mrs P.P.. Bentley on behalf of the 
Applicant and Mr J.W. Bullock on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following order — 

That Application No. CR545 of 1989 be 
dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

unrcois — 

Application for alteration 

of rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 62. 
No. 642 of 1989. 

TREVOR JOHN POPE. Deputy Registrar. 
16th day of August 1989. 

Order. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and 
the regulations made thereunder have been complied 
with, I have this day registered an alteration to rule 6 of 
the registered rules of the applicant organisation. 

T.POPE. 
Deputy Registrar. 

CORRECTIONS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 44. — Superannuation. 
Anglican Community School of St. Mark 

and 
The Independent Schools Salaried Officers' 

Association of Western Australia, 
Industrial Union of Workers; 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and 
The Construction, Mining and Energy 

Workers Union of Australia, 
Western Australian Branch. 

No. C291 of 1988. 
INDEPENDENT SCHOOLS' TEACHERS AWARD 

No. R27 of 1976 as varied. 
THE SCHOOL EMPLOYEES (INDEPENDENT 

DAY AND BOARDING SCHOOLS) AWARD 
No. 7 of 1979 as varied. 

BUILDING TRADES AWARD No. 31 of 1966 
as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Teachers, Teachers' 
Aides, Domestics and 
Maintenance Employees Education 

COMMISSIONER G.J. MARTIN. 
23rd day of March 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 23rd day of March 1988 pursuant to section 44 of 
the Industrial Relations Act 1979. on the matter of 
contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

This Order shall be known as the Anglican 
Community School of St. Mark Superannuation 
Order. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Anglican 

Community School of St. Mark in respect of employees 
employed by it and who are members of or eligible to be 
members of the organisations listed in Schedule "A" 
annexed hereto. 
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3. — Definitions. 
In this Order, "Fund" means Concept One 

Superannuation Plan which was established and is 
governed by a Trust Deed and Rules dated 23 
September 1986 as amended or such other scheme 
which complies with the Australian Government's 
Operational Standards for Occupational 
Superannuation Fund. 

"Employee" means an employee of theemployerwho 
is employed by the employer and who is a member of or 
eligible to be a member of the organisations listed in 
Schedule "A" annexed hereto. 

"Employer" means the Anglican Community School 
of St. Mark. 

"Ordinary Time Earnings" means the salary, wages 
or other remuneration periodically received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties in the case 
of the employee being a shift worker, or any other rate 
paid for all purposes of the award to which the 
employee is entitled for ordinary hours of work 
provided that "ordinary time earnings" shall not 
include any payment which is of a similar nature to or is 
paid for the same reasons as, or is paid in lieu of 
payments for overtime, disability payments, vehicle 
allowances, fares or travelling time allowances 
(including payments made or travelling related to 
distant work), commission o bonus. 

"Deed of Adoption" means the deed of adoption 
between Anglican Community School of St. Mark and 
Concept One Pty Ltd. 

"Organisations" means all or any of the 
organisations listed in Schedule "A" annexed hereto. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the Fund, contribute to the Fund an 
amount equal to three per cent of the ordinary time 
earnings of such employee in accordance with Clause 5. 
—Operative Date of this Order, when and for the period 
in which the employer is obliged, pursuant to the Trust 
Deed as amended or the relevant Deed of Adoption, to 
contribute to the Fund in respect of that employee. 

(2) The employer shall make such contributions 
monthly for pay periods completed in such months, or 
at such other time in such manner as may be agreed in 
writing between the Trustees of the Fund and the 
employer from time to time. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one Fund in 
respect of any employee. 

(4) If at any time, after the commencement of this 
Order, the employer becomes bound by an award or 
order of any industrial agreement or by legislation to 
contribute to another superannuation fund in respect of 
an employee then the employer's liability to make 
contributions in respect of that employee pursuant to 
this Order shall be reduced by the amount of the 
contribution the employer is required by the award or 
order or registered or unregistered industrial agreement 
or by legislation to make from the date the employer 
becomes bound to make such contributions. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day of January 
1988 in accordance with the following provisions: 

(1) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 1st day of 
January 1988 and a further. 
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(2) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 1st day of 
January 1989 and shall continue thereafter for 
a period of two years. 

Schedule "A" 
The Independent Schools Salaried Officers 

Association of Western Australia, Industrial Union of 
Workers. 

The Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch. 

The Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia 

(Union of Workers) 
Western Australian Branch 

and 
Midland Brick and Others. 

No. 1253 of 1989. 
BRICK MANUFACTURING AWARD 

No. 19 of 1979. 
Various Brick Manufacturing 

COMMISSIONER A.R. BEECH. 
16th day of August 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated the 23rd day of June 1989, published 
in the Western Australian Industrial Gazette issued on the 
26th day of July 1989, volume 69 — Part 2. Sub-Part 1 at 
page 2052, the following correction is made. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Wages: Delete subclause (2) of this 

clause and insert in lieu thereof the following: 
(2) Junior Workers (under 19 years of age per 

cent of all other rates) 
% 

(a) Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 90 

(b) Junior Employees who are responsible for 
operating or production purposes shall be 
paid adult rate whilst engaged on adult duties 
as per classification. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

The. Catholic Education Commission of 
Western Australia 

and 
The Independent Schools Salaried Officers' 

Association of Western Australia, 
Industrial Union of Workers; 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and 
The Royal Australian Nursing Federation, 

Industrial Union of Workers, Perth. 
No. C911 of 1988. 

INDEPENDENT SCHOOLS' TEACHERS AWARD 
No. 27 of 1976 as varied. 

SCHOOL EMPLOYEES (INDEPENDENT 
DAY AND BOARDING SCHOOLS) 

AWARD No. 7 of 1979 as varied. 

NURSES (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962 as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Domestics, Nurses and Teachers 
and Teachers' Aides Education 

COMMISSIONER G.J. MARTIN. 
15 th day of July 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 15th day ofJuly 1988 pursuant to section 44 of the 
Industrial Relations Act 1979, on the matter of 
contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

3. — Definitions. 
In this Order: 

(1) "Funds" shall mean: 
(a) Catholic Schools Superannuation Fund 

(WA). The Fund established in 1973 is 
governed by a Trust Deed and Rules 
(amended). 

(b) Concept One Superannuation Plan 
which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986 as amended. 

Both Funds comply with the Australian 
Government's Operational Standards for 
Occupational Superannuation Funds. 

(2) "Employee" means an employee of the 
employer, listed in Schedule "A" annexed hereto 
who is employed by the employer and who is a 
member of or eligible to be a member of any of the 
respondent organisations. 

(3) "Employer" means those employers as listed 
in Schedule "A" annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received 
by the employee in respect of the time worked in 
ordinary hours and/or any other rate paid for all 
purposes of the award to which the employee is 
entitled for ordinary hours of work. 

(5) "Deed of Adoption" means the deed of 
adoption between the Catholic Education 
Commission of Western Australia, on behalf of the 
employers, and the Superannuation Plans adopted 
for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations respondents to this Order. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Funds, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5. — 
Operative Date of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completely in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

This Order shall be known as the Catholic Education 
Commission of Western Australia Superannuation 
Order No. 1. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Catholic 

Education Commission as the employer representative 
of the Schools listed in Schedule "A" annexed hereto 
and in respect of employees employed by them subject 
to the awards designated above and who are eligible to 
be members of the respondent organisations. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day ofJuly 1988 in 
accordance with the following provisions: 

(1) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day ofJuly 1988 and 
a further, 

(2) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of January 1989 
and shall contribute thereafter for a period of 
two years. 
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Schedule "A" 

This Order applies to the Catholic Employers in 
Western Australia being: 

(1) The Roman Catholic Archbishop of Perth. 
(2) The Roman Catholic Bishop of Bunbury. 
(3) The Roman Catholic Bishop of Geraldton. 
(4) The Roman Catholic Bishop of Broome. 
(5) The Provincial of Congregation of Christian 

Brothers (Holy Spirit Province). 
(6) The Provincial of Sisters of Mercy (Perth). 
(7) The Superior General of Sisters of Mercy 

(West Perth). 
(8) The Provincial of Sisters of the 

Congregation of Our Lady of the Missions (WA). 
(9) The Provincial of Dominican Sisters (Holy 

Family Province). 
(10) The Provincial of Institute of the Blessed 

Virgin Mary (Loreto Sisters). 
(11) The Provincial of Oblates of Mary 

Immaculate. 
(12) The Superior General of Presentation 

Sisters (WA). 
(13) The Provincial of Norbertine Canons 

(Canons Regular of Premontre). 
(14) The Regional Superior of Servite Friars 

(Order of Servants of Mary). 
(15) The Provincial of the Congregation of St. 

Brigid (Brigidine Sisters). 
(16) The Provincial of the Pallottine Fathers 

(Society of the Catholic Apostolate). 
(17) The John XXIH College Council Inc. 
on behalf of:     

Aquinas College, Manning. 
Aranmore Catholic College, Leederville. 
Aranmore Catholic Primary School, 

Leederville. 
Assumption Catholic Primary, 

Mandurah. 
Bilir Ngawiwu Catholic School, Ringers 

Soak. 
Billiluna Catholic School, Billiluna. 
Bunbury Catholic College, Bunbury. 
Bunbury Catholic Primary School, 

Bunbury. 
Culunga Catholic Aboriginal School, West 

Swan. 
Christ the King School Primary School, 

Beaconsfield. 
Christian Brothers" Agricultural School, 

Tardun. 
Christian Brothers' College, Fremantle. 
Clontarf Aboriginal College, Waterford. 
Corpus Christi College, Bateman. 
De Vialar College, Samson. 
Djarindjin Lombadina Catholic School, 

Lombadina. 
Girrawheen Catholic Primary School, 

Girrawheen. 
Good Shepherd Primary School, 

Kelmscott. 
Holy Name Primary School, Carlisle. 
Holy Rosary Primary School, Derby. 
Holy Rosary Primary School, 

Doubleview. 
Holy Spirit Primary School, City Beach. 
Infant Jesus Primary School, Morley. 

lona Presentation College, Mosman Park. 
lona Primary School, Mosman Park. 

John Paul College, Kalgoorlie. 
John Pujajangka-Piyirn School, Lake 

Gregory. 
John XXI11 College, Mt. Claremont. 

Kalgoorlie Catholic Primary School, 
Kalgoorlie. 

Keaney College, Bindoon. 
Kearnan College, Manjimup. 

La Salle College, Viveash. 
Langford Catholic Primary School, 

Langford. 
Leschenault Catholic Primary School, 

Australind. 
Liwara Catholic Primary School, 

Greenwood. 
Lockridge Catholic Primary School, 

Lockridge. 
Loreto Primary School, Nedlands. 
Lumen Christi College, Gosnells. 
Luurnpa Catholic School, Balga Hills. 

Majella Primary School, Balga. 
Marian Primary School, Morawa. 
Mary's Mount Primary School, Gooseberry 

Hill. 
Mazenod College, Lesmurdie. 
Mel Maria Primary School. Attadale. 
Mercedes College, Perth. 
Mercy College, Koondoola. 
Mercy Primary School, Koondoola. 
New Norcia Catholic College, New 

Norcia. 
Ngalangangpum School, Turkey Creek. 
Notre Dame Primary School, Cloverdale. 
Nulungu Catholic College, Broome. 
Orana Catholic Primary School, 

Willetton. 
Our Lady of Fatima Primary School, 

Palmyra. 
Our Lady of Good Counsel Primary School, 

Karrinyup. 
Our Lady of Grace Primary School, North 

Beach. 
Our Lady of Lourdes Primary School, 

Dardanup. 
Our Lady of Lourdes Primary School, 

Nollamara. 
Our Lady of Mt Carmel Primary School, 

Hilton. 
Our Lady of Mt Carmel Primary School, 

Mullewa. 
Our Lady's Assumption Primary School, 

Dianella. 
Padbury Catholic Primary School, 

Padbury. 
Prendiville Catholic College, Ocean Reef. 
Queen of Apostles School, Riverton. 
Sacred Heart College, Sorrento. 
Sacred Heart Primary School, Highgate. 
Sacred Heart Primary School, Thornlie. 
Sacred Heart School, Beagle Bay. 
Sacred Heart Primary School, 

Goomalling. 
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Sacred Heart Primary School, Mundaring. 
Santa Clara Primary School, Bentley. 
Santa Maria College, Attadale. 
Servite College. Tuart Hill. 
St. Anne's Primary School, Harvey. 
St. Anthony's Primary School. Midvale. 
St. Anthony's Primary School, Wanneroo. 
St. Augustine's Primary School, Rivervale. 
St. Benedict's Primary School, Ardross. 
St. Bernard's Primary School, Kojonup. 
St. Brendan's College, Hilton. 

B rigid 

Brigid 

s College, Lesmurdie. 
s Primary School, Collie, 
s Primary School, Lesmurdie. 
s Primary School, Bridgetown, 
s Primary School, Midland, 
ilia's Primary School, Port 

St. Brigid's Primary School, Midland. 
St. Cecilia's Primary School, Port 

Hedland. 
St. Clare's School, North Perth. 
St. Columba's Primary School, South 

Perth. 
St. Columba's Primary School, Bayswater. 
St. Denis' School, Joondanna. 
St. Dominic's School, Innaloo. 
St. Edmund's College, Collie. 
St.' Francis Xavier Primary School, 

Geraldton. 
St. Francis Xavier Primary School, 

Armadaie. 
St. Gerald's Primary School, Balga. 
St. Jerome's Primary School, Munster. 
St. Joachim's High School, Victoria Park. 
St. Joachim's Primary School, Victoria 

Park. 
St. John's Primary School, Rangeway. 
St. John's Primary School, Scarborough 
St. Joseph's College, Albany. 
St. Joseph's Primary School, Queen's 

Park. 
St. Joseph's School, Boulder. 
St. Joseph's School, Busselton. 
St. Joseph's Primary School, Kununurra. 
St. Joseph's Primary School, Mingenew. 
St. Joseph's Primary School, Moora. 
St. Joseph's School, Northam. 
St. Joseph's Primary School, Pemberton. 
St, Joseph's Primary School, Pinjarra. 
St. Joseph's Primary School, Southern 

Cross. 
St. Joseph's Primary School, Waroona. 
St. Joseph's Primary School, Wyndham. 
St. Kieran Primary School, Tuart Hill. 
St. Lawrence Primary School, Balcatta. 
St. Lawrence Primary School, Bluff Point. 
St. Luke's College, Karratha. 
St. Maria Goretti Primary School. 

Redcliffe. 
St. Mark's College, Highgate. 
St. Mary's Primary School, Boyup Brook. 
St. Mary's Primary School, Broome. 
St. Mary's School, Carnarvon; 
St. Mary's Primary School, Donnybrook. 
St. Mary's Primary School, Merredin. 
St. Mary's Primary School, Northampton. 

St. Matthew's Primary School, Narrogin. 
St. Michael's Primary School, 

Bassendean. 
St. Michael's Primary School, Brunswick 

Junction. 
St. Munchin's Primary School, Gosnells. 
St. Norbert College, Queens Park. 
St. Patrick's College, Geraldton. 
St. Patrick's Primary School, Fremantle. 
St. Patrick's Primary School, Katanning. 
St. Paul's Primary School, Karratha. 
St. Paul's Primary School, Mt Lawley. 
St. Peter's Primary School, Bedford. 
St. Pius X Primary School, Como. 
St. Simon Peter Catholic Primary School, 

Ocean Reef. 
St. Thomas Aquinas College, Bedford. 
St. Thomas" Primary School, Claremont. 
St. Vincent's Primary School, Medina. 
Star of the Sea School Primary School. 

Rockingham. 
Stella Mans College, Geraldton. 
Trinity College, East Perth. 
Warlawurra Catholic School, Redhill. 
Whitford Catholic Primary School, 

Craigie. 
Xavier College, East Victoria Park. 
Yidarra Catholic Primary School, 

Bateman, 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

The Catholic Education Commission of 
Western Australia 

The Independent Schools Salaried Officers' 
.Association of Western Australia, 

Industrial Union of Workers; 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch and 

The Royal Australian Nursing Federation, 
Industrial Union of Workers, Perth. 

No. C912of 1988. 
INDEPENDENT SCHOOLS' TEACHERS AWARD 

No. 27 of 1976 as varied. 
SCHOOL EMPLOYEES (INDEPENDENT 

DAY AND BOARDING SCHOOLS) 
AWARD No. 7 of 1979 as varied. 

NURSES (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962 as varied. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD No. A27 of 1987 as varied. 

Domestics, Nurses and Teachers 
and Teachers' Aides Education 

COMMISSIONER GJ. MARTIN. 
15th day of July 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 15th day ofJuly 1988 pursuant to section 44 of the 
Industrial Relations Act 1979, on the matter of 
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contributions by the applicant employer to a 
superannuation scheme for those of its employees 
eligible to be members of the respondent organisations 
and; whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
applicant. 

Now therefore, 1, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session on the 25th day of March 
1987 in General Order Matter No. 1195 of 1986, do 
hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Funds, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5, — 
Operative Date of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completely in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

1. —Title. 
This Order shall be known as the Catholic Education 

Commission of Western Australia Superannuation 
Order No. 2. 

2. — Parties Bound by Area of the Order. 
This Order shall be binding on the Catholic 

Education Commission as the employer representative 
of the Schools listed in Schedule "A" annexed hereto 
and in respect of employees employed by them subject 
to the awards designated above and who are eligible to 
be members of the respondent organisations. 

5. — Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the first day ofJuly 1988 in 
accordance with the following provisions; 

(1) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of July 1988 and 
a further, 

(2) 1.5 per cent of the annual salary or the 
ordinary time earnings from the first pay 
period on or after the first day of January 1989 
and shall contribute thereafter for a period of 
two years. 

3. — Definitions. 
In this Order: 

(1) "Funds" shall mean: 
(a) Newman Colleges "Staff Super- 

annuation Plan" is governed by a Trust 
Deed and Rules as amended. 

(b) Catholic Schools Superannuation Fund 
(WA). The Fund established in 1973 is 
governed by a Trust Deed and Rules 
(amended). 

(c) Concept One Superannuation Plan 
which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986 as amended. 

Each of the abovementioned Funds comply 
with the Australian Government's 
Operational Standards for Occupational 
Superannuation Funds. 

(2) "Employee" means an employee of the 
employer, listed in Schedule "A" annexed hereto 
who is employed by the employer and who is a 
member of or eligible to be a member of any of the 
respondent organisations. 

(3) "Employer" means those employers as listed 
in Schedule "A" annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received 
by the employee in respect of the time worked in 
ordinary hours and/or any other rate paid for all 
purposes of the award to which the employee is 
entitled for ordinary hours of work. 

(5) "Deed of Adoption" means the deed of 
adoption between the Catholic Education 
Commission of Western Australia, on behalf of the 
employers, and the Superannuation Plans adopted 
for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations respondents to this Order. 

Schedule "A" 
This Order applies to the Catholic Employers in 

Western Australia being: 
(1) The Provincial Marist Brothers (Province of 

Melbourne). 
(2) The Provincial of Dominican Sisters (Holy 

Family Province). 
(3) The Provincial of the Congregation of St. 

Brigid (Brigidine Sisters). 
on behalf of:   :  

(1) Newman College. Churchiands. 
(2) Newman Siena College, Doubleview. 
(3) Newman College Junior School. 

Churchiands. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Brambles Manford and Purcell Crane Hire 
and 

The Construction, Mining and Energy 
Workers' Union of Australia, 
Western Australian Branch. 

No. C48 of 1989. 
Construction Employees Co 'uction Industry 

COMMISSIONER A.R. B^iCH. 
4th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
Order which issued in the above matter dated 27 July 
1989 and reported at 69 WAIG 2514, the following 
changes are made and that Order now issues as 
follows: 

(1) A housing assistance all nee of $135 per 
week shall be paid to employew of the applicant 
covered by the terms of the Engine Drivers 
(Building and Steel Construction) Award No. 20 of 
1973 as amended but only in respect of the 
applicants" operations north of 26 degrees parallel 
in the state of Western Australia. 

(2) The allowance prescribed in Clause (1) shall 
be paid for all award absences but shall not be paid 
for any day of unauthorised absence. 

Where an unauthorised absence occurs in any 
week the employer may make a pro-rata deduction 
from the housing assistance allowance for that 
week in accordance with the proportion that the 
number of days of unauthorised absence bears to a 
week. 

(3) The allowance prescribed in Clause (1) 
consists of two components which shall be 
adjusted on the following basis: 

(a) Electricity Charges Component: The 
domestic "A2" electricity unit cost, using 
Karratha as the basis for adjustment, at 
the commencement of the term of this 
Order was $0.1044 per unit and subject to 
any future movement in this charge by 
SECWA then the component of $35 shall 
be adjusted by the percentage movement 
in the unit charge cost. Any adjustment to 
this component shall be effective from the 
date of the change of the unit cost charge 
by SECWA. 

(b) Housing Component: The rental price, 
using Karratha Homeswest three- 
bedroom standard rental as the basis for 
adjustment, at the commencement of the 
term of this Order was $81.90 per week 
and subject to any movement in this 
charge by Homeswest then the 
component of $100 shall be adjusted by 
the percentage movement in the rental 
price charged by Homeswest. Any 
adjustment to the component shall be 
effective from the date of the changes to 
the rental price charged by Homeswest. 

(4) The term of this order shall operate from the 
beginning of the first pay period commencing on 
or after 1 March 1989 and shall expire on 28 
February 1991. During this term no further claims 
will be made with respect to this allowance. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WHEREAS an error occurred in the Order No. 278 of 
1989, published in the Western Australian Industrial 
Gazette on 23 August 1989, Volume 69, Part 2, Subpart 2, 
page 2297 at 2299 the following correction is made: 

Delete schedule 1 and insert in lieu the 
following: 

J. CARR1GG. 
Industrial Registrar. 

5th day of September 1989. 

Schedule 1. 
Delete subclause (6) of the District Allowance Clause 

and insert in lieu thereof — 
(6) The weekly rate of district allowance payable 

to employees pursuant to subclause (3) of this 
clause shall be as follows: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
S per week Town or Place S per week 

6 43.50 Nil Nil 
5 35.60 Fitzroy Crossing 47.90 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camhallin) 44.50 
Marble Bar 
Wittenoom 
Karratha 41.90 
Port Hedland 39.00 

4 17.90 Warburton Mission 48.20 
Carnarvon 16.90 

3 11.30 Meekatharra 17.90 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 8.10 Kalgoorlie 2.70 
Boulder 
Ravensthorpe 10.70 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
Note: In accordance with subclause (4) of this 

clause employees with dependants shall be entitled 
to double the rate of district allowance shown. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS AWARD No. 28 of 1977 

CLERICAL TRAINEESHIPS) 
INDUSTRIAL AGREEMENT No. AG3 of 1989. 

WHEREAS a misprint occurred in the publication of 
Order No. AG3 of 1989 published in the Western 
Australian Industrial Gazette dated the 26th day of July 
1989, volume 69 — Part 2, Sub Part 1 at page 1958, the 
following correction is made: 

Clause 4. — Scope: Delete 1988 and insert in lieu 
1977. 

Clause 10. — Conditions of Training: Subclause 
(2): Delete the word "temporary" in line two of this 
subclause. 

Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG, 
Registrar. 
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HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS AWARD No. 28 of 1977 
CLERICAL TRAINEESHIPS) INDUSTRIAL 

AGREEMENT No. AG 4 of 1989 
WHEREAS a misprint occurred in the publication of 
Order No. AG 4 of 1989 published in the Western 
Australian Industrial Gazette dated the 26th day of July 
1989, Volume 69 — Part 2, Sub-Part 1. page 1959, the 
following correction is made. 

Clause 10. — Conditions of Training: Delete this 
clause and insert in lieu: 

10. — Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job 
training course and is provided with the prescribed 
on-the-job training approved by the appropriate 
State Training Authority in consultation with the 
union. 

(2) The trainee shall be engaged for a minimum 
of 12 months as a full-time employee, provided that 
a trainee shall be subject to a probation period of 
one month. 

(3) Time spent on off-the-job training shall be 
allowed without loss of continuity of 
employment. 

(4) Wages — For the purpose of achieving 
stability of income for the trainee, the employer 
shall pay a fortnightly salary calculated on the 
following basis— 

X x 19.5 

26 
where X equals the appropriate fortnightly junior 
rate under the relevant award and 19.5 represents 
the actual fortnights spent on the job in the 12 
month period. 

(5) Overtime — Trainees shall not be required to 
work overtime unless in a particular establishment the 
working of some overtime is necessary for the training 
to be provided on particular work which can only be 
undertaken during overtime hours. 

(6)(a) Where the employment of a trainee by an 
employer is continued after completion of the 
traineeship period such traineeship period shall be 
counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum 
service criteria. 

(b) Should an employee resume employment with 
an employer within a period of three months from the 
end of the period of traineeship such employment shall 
be deemed to be continuous for the purpose of 
paragraph (a) of this subclause. 

(7) The provision of the relevant workers 
compensation and occupational health and safety 
legislation shall apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The union shall be afforded reasonable access to 
trainees during work time for the purpose of explaining 
the role and functions of the union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual 
leave entitlements plus 1IV2 per cent loading calculated 
on the ordinary rate of wage set by subclause (4) of this 
clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful 
trainee with a certificate under the Industrial Training 
Act. 

Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG, 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. — Superannuation. 

Independent Schools Salaried Officers' 
Association of Western Australia, 

Industrial Union of Workers; 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 

Branch; 
The Federated Clerks' Union of Australia 
Industrial Union of Workers. WA Branch; 
The Royal Australian Nursing Federation, 

Industrial Union of Workers. Perth, 
and 

Hale School and Others. 
No. C1017of 1988. 

THE INDEPENDENT SCHOOLS' TEACHERS 
AWARD No. R27 of 1976 as varied. 

THE SCHOOL EMPLOYEES (INDEPENDENT 
DAY AND BOARDING SCHOOLS) AWARD 

No. R7 of 1979 as varied. 

THE NURSES (INDEPENDENT SCHOOLS) 
AWARD No.21B of 1962 as varied. 

TEACHERS' AIDES' (INDEPENDENT 
SCHOOLS) AWARD 1988 No. All of 1987 as varied. 
Teachers. Teachers' 
Aides, Clerical, Domestic 
Employees and Nurses Education 

COMMISSIONER GJ. MARTIN. 
23rd day of September 1988. 

Corrected Order. 
WHEREAS a conference was held between 
representatives of the abovementioned parties in Perth 
on the 9th and 23 rd days of September 1988 pursuant to 
section 44 of the Industrial Relations Act 1979, on the 
matter of contributions by the respondent employers to 
a superannuation scheme for those of their employees 
eligible to be members of the applicant organisations; 
and whereas the applicant and the respondents agreed 
that there would be such contributions made by the 
respondents. 

Now therefore, I, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, being satisfied that the terms of the 
agreement between the parties comply with the 
Superannuation Principle enunciated by the 
Commission in Court Session in General Order Matter 
No. 730 of 1988, do hereby order— 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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i. —Title. 
This Order shall be known as the Independent 

Schools Superannuation Order 1988. 

2. — Scope. 
This Order shall be binding on those schools listed in 

Schedule "A" and annexed hereto in respect to 
employees of those schools and who are eligible to be 
members of the organisations listed in Schedule "B" 
and annexed hereto. 

3. — Definitions. 
In this order: 

(1) "Funds" shall mean: 
(a) Concept One — Superannuation Plan 

which was established and is governed by 
a Trust Deed and Rules dated 23 
September 1986, as amended and; 

(b) such other Superannuation Fund which 
at the date of this Order has been 
established by or on behalf of the 
employer for the purposes of 
Occupational Superannuation and 
which complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation 

(2) "Eligible Employee" shall mean: 
(a) A full-time, part-time, casual or relief 

employee for whom three per cent of 
ordinary time earnings is greater than 
$3.00 in the case of part-time and casual 
employees, and greater than $4.00 in the 
case of full-time employees. 

(b) An employee shall not be eligible to join 
the Fund until he/she has completed one 
month's satisfactory service. On 
completion of this period the employee 
shall be entitled to the appropriate 
Employer contribution, from the date of 
the employee's commencement. 

(3) "Employer" means those employers listed in 
Schedule "A" and annexed hereto. 

(4) "Ordinary Time Earnings" means the salary, 
wage or other remuneration periodically received by 
the employee in respect of the time worked in ordinary 
hours and/or any other rate paid for all purposes of the 
award to which the employee is entitled for ordinary 
hours of work. 

(5) "Deed of Adoption" means the deed of adoption 
between the employer and the Superannuation Plans 
adopted for the benefit of the receipt of contributions. 

(6) "Organisations" means all or any of the 
organisations listed in Schedule "B" and annexed 
hereto. 

4. — Contributions. 
(1) The employer shall, in respect of an employee 

who is a member of the approved Fund, contribute to 
the appropriate Fund an amount equal to three per cent 
of the annual salary or the ordinary time earnings of 
such employee in accordance with Clause 5. — 
Commencement of this Order. 

(2) The employer shall make such contributions 
monthly for pay periods completed in such months. 

(3) Notwithstanding the provisions of this clause, 
this Order shall not impose any obligation or liability 
on the employer to contribute to more than one fund in 
respect of any employee. 

(4) The employer shall provide such facilities as is 
appropriate to ensure that all employees are adequately 
informed of the provisions of the Superannuation 
Funds available. 

69 W.A.I.G. 

5. — Commencement. 
This Order shall operate from the commencement of 

the first pay period on or after the 23rd day ofSeptember 
1988 in accordance with the following provisions: 

(a) 1.5 per cent of the ordinary time earnings from 
the first pay period on or after the 23rd day of 
September 1988 and a further, 

(b) 1.5 per cent of the ordinary time earnings no 
later than the first pay period on or after the 
first day ofJanuary 1989 and shall continue for 
a period of two years. 

Schedule "A" 

Hale School, Hale Road. Wembley Downs. 
Christ Church Grammar School, Queenslea Drive, 

Claremont. 
Guildford Grammar School. 11 Terrace Road, 

Guildford. 
Perth College. 31 Lawley Crescent, Mount Lawley. 
Scotch College (Inc). 76 Shenton Road, 

Swanbourne. 
St. Hilda's Anglican Girls School, Bayview Terrace, 

Mosman Park. 
Presbyterian Ladies College. 14 McNeil Street. 

Peppermint Grove. 
Swan Christian Education Association 

Incorporation, PO Box 254, Midland. 
St. Stephen's School. 100 Doveridge Drive. 

Duncraig. 
Maranatha Christian Community School, Comer 

Read Street and Willmott Drive, Cooloongup. 
Emmaus Christian School. Admirals Road. 

Bedfordale. 
Carmel School, Cresswell Road, Dianella. 
Bunbury Cathedral Grammar School. Bussell 

Highway, Gelorup. 
Northern Districts Christian College. 157 Kigsway. 

Lansdale. 
Rhema Christian Academy. 22 Colombo Street. 

Victoria Park. 
Unity Christian School, South West Highway. 

Brunswick Junction. 
Methodist Ladies College. 356 Stirling Highway, 

Claremont. 
Penrhos College, Morrison Street, Como. 
Olympia Business Training Centre (Inc) C/- 

Olympia, 14 Victoria Avenue, Perth. 
Nollamara Christian Academy, 150 Hillsborough 

Drive, Nollamara. 

Schedule "B". 

Independent Schools Salaried Officers' Association 
of Western Australia. Industrial Union of Workers. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch. 

Federated Clerks' Union of Australia, Industrial 
Union of Workers. WA Branch. 

Royal Australian Nursing Federation. Industrial 
Union of Workers, Perth. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.LG 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

WHEREAS a misprint occurred in the publication of 
Order No. 1467(A) of 1988 published in the Western 
Australian Industrial Gazette dated the 26th day of April 
1989. volume 69 — Part 1, Sub Part 4 at page 823, the 
following correction is made: 

That the operative date on the 20th day of 
December 1989 contained in clause (1) of the 
preamble be deleted and the following date 
inserted: 

20th day of December 1988. 
Dated at Perth this 16th day of August 1989. 

(Sgd.) J. CARRIGG. 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers. Perth 

and 
Alfred Carson Hospital and Others. 

No. 1244 of 1987. 
NURSES" (PRIVATE HOSPITALS) AWARD 

No. 1 of 1966. 
Nurses Health Care Industry 

COMMISSIONER J.A. NEGUS. 
12th day of July 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above order dated 29 September 1988, published in the 
WAIG, volume 69, page 364, the following correction is 
made. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After 36. Bereavement 

Leave add the following: 
37. Leave Without Pay. 

2. Clause 8. — Hours. 
(A) Renumber current subclauses (4), (5) and (6) 

to (6), (7) and (8) respectively. 
(B) Insert a new subclause (4) as follows: 

(4) Up to five accrued days off per year of 
service, however accrued, may be taken as 
single days off and such days may be rostered 
at the employer's discretion subject to at least 
two days notice being given to the employee 
affected. 

(C) Insert a new subclause (5) as follows: 
(5) Payment of accrued days off shall be 

calculated at the employee's normal rate of 
pay, excluding penalty rates. . 

3. Clause 10. — Annual Leave: 
(A) Delete subclause (3)(a) only and insert in lieu 

the following: 
(3)(a) If after one month's continuous 

service in any qualifying 12 monthly period an 
employee lawfully terminates her/his service 

or her/his employment is lawfully terminated 
by the employer through no fault of the 
employee, the employee shall be paid a 
proportionate amount in accordance with 
subclause (1) and (2) of this clause in respect of 
each completed week of continuous service in 
that qualifying period, providing that in 
respect of such proportionate leave only, the 
17.5 per cent leave loading shall not apply. 

(B) Renumber subclauses (4) to (10) inclusive to 
(5) to (11) respectively. 

(C) Insert a new subclause (4) as follows: 
(4) Any time in respect of which an 

employee is absent from work except paid sick 
leave, the first three months of unpaid sick 
leave, the first month of workers compens- 
ation leave, long service leave and 
compassionate leave, shall not count in 
accruing annual leave. 

(D) Delete subclause (9)(a)(ii) only and insert in 
lieu the following: 

(9) (a) (ii) By consent between the employer 
and employee concerned, annual 
leave may be taken in single 
days. 

4. Clause 19. — Meal and Meal Hours: Delete 
subclause (3) only and insert in lieu the following: 

(3) One seven minute tea break shall be allowed 
during each shift and shall be taken when 
convenient to the employer without deduction of 
pay for such time. 

5. Clause 21. — Special Allowances: Delete 
subclauses (1) and (2) ofthis clause and insert in lieu the 
following: 

(1) A nurse holding a post graduation diploma 
or degree obtained from a recognised College of 
Nursing, University or College of Advanced 
Education and required in her/his employment: 

Per Week 
$ 

(a) six months' study 18.30 
(b) 12 months' study 30.60 
Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

(a) six months' study 10.20 
(b) 12 months' study 14.20 

6. Clause 22. — Part-Time Employees: Delete 
subclause (1) only and insert in lieu the following: 

(1) Notwithstanding anything contained herein 
an employer shall be at liberty to regularly employ 
part-time employees at the rate of one fortieth of 
the appropriate rate for each hour worked. Such 
workers shall be entitled to pro rata payment for 
annual leave, sick leave, laundry and uniform 
allowance and any other weekly allowances as 
applicable. 

7. Clause 26. — Long Service Leave: Delete 
subclause (1) only and insert in lieu the following: 

(1) The long service leave provisions published 
in Volume 65 of the Western Australian Industrial 
Gazette at pages one to four inclusive, as updated 
from time to time, are hereby incorporated in and 
shall be deemed to be part of this award, providing 
that long service leave shall not accrue on periods 
of workers compensation leave in excess of one 
month. 
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Clause 29. — Wages: 
(A) Delete subclause (2) Registered Mothercraft 

Nurse only and inset in lieu the following: 
Per Week 

(2) Registered Mothercraft Nurse $ 
First year 336.40 
Second year 343.60 
Third year 354.10 
Fourth year 364.90 
Fifth year and thereafter 375.40 

The rates of wages prescribed in this 
subclause shall have effect from the 
beginning of the First pay period 
commencing on or after the 29th day of 
September 1988. 

(B) Section A: Delete subclause (1) paragraphs 
(a), (b). (c) (d) and (e) only and insert in lieu the 
following: 

Per Week 
$ 

(a) Level 1: 1 393.30 
2 406.30 
3 423.80 
4 442.00 
5 455.90 
6 472.10 
7 490.90 

(b) Level 2: 1 522.00 
2 536.60 
3 557.40 
4 567.80 

Level 2: 1 
2 
3 
4 

Level 3: 1 
2 
3 
4 

Level 4: 1 

Level 5: 1 
2 

616.70 
632.30 
646.90 
662.50 
682.20 
703.00 
744.60 
765.40 
786.20 
817.40 
817.40 
872.60 

(C) Delete subclause (6) only and insert in lieu the 
following: 

(6) The rates of wages prescribed in this 
section "A" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

(D) Delete section B and insert in lieu the 
following: 

Section B: The minimum weekly rates as set 
out below shall be payable to employees to 
whom the new career structure has not 
applied, provided that the classifications and 
rates set out in this section shall not be 
applicable beyond 30 June 1989. 

(1) Registered General Nurse, 
(a) Registered General Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year 
Thereafter 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 

the appropriate weekly wage prescribed 
for the classification of "Registered 
General Nurse" shall be paid at the rate of 
$10.20 per week. 

For the purpose of this provision, "off 
duty period" shall mean the period of 
time between the termination of duty on 
one shift and the commencement of duty 
on the next succeeding shift. It shall not 
include time off on account of meal 
breaks, rest periods or rostered days off 
duty. 

(b) Charge Nurse or Clinical 
Instructor 
Years of experience as such in 
either classification: 

$ 
First year 515.80 
Second year 525.20 
Third year 534.60 
Fourth year and 543.90 
thereafter 

Provided that a registered general 
nurse who is appointed charge nurse and 
who was in receipt of the "Thereafter" rate 
as set out in (a) shall commence on the 
Second year rate as a charge nurse. 

(c) Nurse Educator or Supervisory 
Nurse 
First year 544.20 
Second year 567.70 
Third year 586.50 

(d) Night Nurse in Charge or 
Assistant Matron 
Average Occupied Beds 
Under 10 485.90 
10 and under 31 520.60 
31 and under 71 567.70 
71 and under 171 586.50 

(e) Senior Nurse Educator 
First year 617.00 
Second year 632.20 
Third year 647.40 

(f) Deputy Principal Nurse 
Educator where the 
establishment of Nurse 
Educator is: 
(i) Ten and under 662.60 
(ii) More than 10 703.00 

(g) Principal Nurse Educator where 
the establishment of Nurse 
Educator is: 

662.60 
703.00 

Provided that a registered general 
nurse who is in charge of a ward, 
department or floor during the off duty 
period of a charge nurse, in addition to 

(i) Ten and under 732.10 
(ii) More than 10 780.10 

(h) Deputy Matron 
Average Occupied Beds 

Group A Group B 
Hospital Hospital 

$ $ 
Under 10 568.30 550.30 
10 and under 
31 593.20 550.30 
31 and under 
71 617.20 568.30 
71 and under 
171 666.60 629.60 

(i) Matron 
Average Occupied Beds 
Under 10 627.10 604.10^ 
10 and under 
31 666.60 627.10 
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Group A Group B 
Hospital Hospital 

7. — Wages. 

31 and under 
71 700.20 666.60 
71 and under 
171 779.90 732.60 

(2) The rates of wages prescribed in this 
section "B" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

8. Clause 35. — Payment of Wages: Delete subclause 
(2) paragraph (a) only and insert in lieu the 
following: 

(2)(a) The employer may require an employee to 
receive wages by electronic funds transfer into an 
account held at any major bank, building society, 
or Nurses' Credit. Any costs associated with the 
establishment by the employee of such an account 
and of the operation of it shall be borne by the 
employee. 

9. Clause 37. — Leave Without Pay: Add a new clause 
in the following terms: 

37. — Leave Without Pay. 
Leave without pay may be provided by the 

employer and taken by the employee only where 
both parties consent and the arrangements for 
such leave shall be by agreement between the 
parties. 

(i) Classification 
(a) Pharmacist Manager 509.50 519.50 
(b) Pharmacist in charge 456.40 466.40 
(c) Pharmacists 

{i) First two years 
experience 396.60 406.60 

(ii) Thereafter 421.60 431.60 
(d) Trainees: 

(i) During 500 hours 
prior to graduation 143.30 153.30 

(ii) During initial 1000 
hours after graduation 223.40 233.40 

(iii) During final 1 000 
hours after graduation 240.30 250.30 

Note: Wage rates in Column A shall 
have effect from the first pay period on or 
after 11 November 1988. 

Wage rates in Column B shall have 
effect from the first pay period on or after 
11 May 1989. 

(2) A reliever shall be paid at the rate of 10 
per cent in addition to the rates prescribed in 
subclause (1) hereof. 

(3) A casual worker shall be paid at the rate 
of 20 per cent in addition to the rates 
prescribed in subclause (1) hereof. 

(Sgd.) O.K. SALMON, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association, 

Western Australian Union of Workers 
and 

Perth United Friendly Societies 
and Others. 

No. 1380 of 1988. 

RETAIL PHARMACISTS' AWARD 
No. 23 of 1965. 

COMMISSIONER O.K. SALMON. 
11th day of August 1989. 

Correction Order. 

HAVING discovered an error in the order of the 
Commission in No. 1380 of 1988 made on the 11th day 
of November 1988 and published in the Western 
Australian Industrial Gazette, volume 69, page 640, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes 
the following correction order— 

That the schedule in Order No. 1380 of 1988 
made on 11 November 1988 be corrected as 
follows: 

3. Clause 7. — Wages: Delete this clause 
and insert in lieu the following— 

PROCEDURAL DIRECTIONS 
AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 

David John Marychurch Jenkins 
and 

Steelblocks (WA) Ltd. 
No. 469 of 1989. 

COMMISSIONER O.K. SALMON. 
31st day of August 1989. 

Order. 
WHEREAS an application was made by David John 
Marychurch Jenkins in accordance with the Industrial 
Relations Act 1979; and whereas the applicant's 
submission was before me in Chambers; now therefore 
I the undersigned, pursuant to the powers conferred on 
me under the Industrial Relations Act 1979, do hereby 
order— 

That the respondent produce the following 
documentary materials to the applicant. David 
John Marychurch Jenkins, within seven days from 
31 August 1989: 

(1) The Addenda to all the specifications 
concerning the following contracts — 
Smithyman, Coufos, Yuen, Allan, 
Smallwood, Taylor, Tasovac and Cook as 
particularised in the respondent's Notice 
of Answer and Further Particulars. 
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(2) The Appendices to the contracts referred 
to in paragraph (1) above. 

(3) All correspondence between engineers 
concerning the above contracts referred 
to in paragraph (1) above. 

(4) All correspondence between Steelblocks 
and the above clients; viz Smithyman, 
Coufos, Yuen. Allan, Small wood, Taylor. 
Tasovac and Cook. 
All correspondence between Steelblocks 
and Local Authorities concerning the 
above contracts referred to in paragraph 
(1). 
Copies of all drawings concerning the 
above contracts referred to in paragraph 
CD- 
Copies of all variations required by the 
above clients referred in paragraph (1). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 542 of 1988. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for reduction of time in 
which an answering statement to Application No. 541 of 

1988 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by James 
William Coffey in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, 1, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the power 
conferred on me under the Industrial Relations Act 
1979, do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of Application No. 541 of 1988, its 
accompanying Statement and this Order on 
Sister Business Broker. 

2. That an answer to the claim in Matter No. 541 
of 1988 lodged with the Commission on 13 
June 1988 shall be lodged with the 
Commission and a copy thereof served upon 
the applicant by 2.00 p.m. on the afternoon of 
Monday, 22 June 1988. 

Dated at Perth this 15th day of June 1988. 

(Sgd.) IF. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979 
W. Slekowetz 

and 
Coloro (WA) Pty Ltd. 

No. 987 of 1989. 
COMMISSIONER C.B. PARKS. 

28th day of August 1989. 

Order. 
WHEREAS the Commission has before it a claim from 
Mr W. Slekowetz for contractual benefits pursuant to 
Application No. 1217 of 1988; and whereas Mr K. 
OToole (of Counsel), on behalf of the applicant has 
applied for an Order for discovery under oath and 
inspection of documents relating to the 
abovementioned claim; and whereas that application 
was heard in Chambers on 28 August 1989, ex parte and 
the Commission is satisfied, that an Order in the terms 
of the application is just; 1. the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order; 

That no later than 21 days after service on it of 
this Order Coloro (WA) Pty Ltd— 

(1) do make and serve on William Slekowetz 
a list of any book, paper or other 
document in the possession, power or 
control relating to the matters in issue in 
Application No. 1217 of 1988; and 

(2) do serve on William Slekowetz a 
declaration verifying the aforementioned 
list sworn by the Company Secretary and 
filed with the Registrar; and 

(3) do produce for inspection by William 
Slekowetz any book, paper or other 
document identified in the 
aforementioned list as relating to the 
matters in issue in Application No. 1217 
of 1988. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 27. — Shortened Time for Answers. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1554 of 1989 is to be filed in the Commission. 
No. 1555 of 1989. 

COMMISSIONER O.K. SALMON. 
17th day of July 1989. 

Order. 
WHEREAS an application was made by Wesfarmers 
Ltd and Others in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, 1. the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979. do hereby order and direct: 
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(1) That the applicant shall forthwith serve a 
copy of Application No. 1555 of 1989. its 
accompanying Statement and this Order on The 
Shop. Distributive and Allied Employees 
Association ofWestern Australia, respondent, with 
respect to the claim in Matter No. 1554 of 1989 by 
12.00 noon on Tuesday the 18th day of July 1989. 

(2) That an answer in Application No. 1554 of 
1989 be filed in the Commission by 12.00 noon on 
Monday the 24th day of July 1989. 

(Sgd.) O.K. SALMON, 
i.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Catholic Archbishop of Perth Inc 

and 
Frances Holyoak. 
No. 1831 of 1989. 

COMMISSIONER J.F. GREGOR. 
14th day of August 1989. 

Order. 
WHEREAS an application was made by Catholic 
Archbishop of Perth Inc in accordance with the 
Industrial Relations Act 1979; and whereas the 
applicant's submission was before me in Chambers. I 
the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order— 

That the respondent give further and better 
particulars as follows: 

(1) As to paragraph 8 of the Statement by 
applicant give particulars of the service 
entitlements claimed to have been lost. 

(2) As to paragraph 2 of Clause 3 of the 
schedule to the application give 
particulars of the incident in September 
1987. 

(3) As to paragraph 3 of Clause 3 of the 
schedule to the application give 
particulars as to the manner in which and 
the dates on which the applicant was 
isolated from contact with teaching staff 
and was not allowed to operate certain 
office equipment. 

(4) As to paragraph 4 of Clause 3 of the 
schedule to the application give 
particulars of the dates on which relief 
staff was refused and the duties allocated 
to the applicant. 

(5) As to paragraph 5 of Clause 3 of the 
schedule to the application give 
particulars of the duties of the other two 
staff members carried out by the 
applicant. 

(6) Produce for inspection the applicant's 
diary on the morning of the hearing. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Royal Australian Nursing Federation 

Industrial Union of Workers 
and 

Perth Dental Hospital. 
No. 1854 of 1989. 

COMMISSIONER J.A. NEGUS. 
28th day of July 1989. 

WHEREAS the Commission has conferred in 
chambers with representatives of the applicant and the 
respondent to Application No. 1853 of 1989; and 
whereas the Commission has been informed that the 
real purpose of the aforesaid application is not in fact to 
seek an award variation but to provide a vehicle by 
which the conciliatory powers of the Commission may 
be called upon to assist with the resolution of a dispute 
concerning Accumulated Days Off at Perth Dental 
Hospital; and whereas the parties have informed the 
Commission that a Federal Award which will override 
the jurisdiction of this Commission is expected to issue 
on or about the 7 th day of August next; now therefore, I 
the undersigned, pursuant to the powers conferred on 
me by the Industrial Relations Act 1979 do hereby 
order: 

That the application for shortened time for 
answers in relation to Application No. 1853 of 1989 
be dismissed. 

Dated at Perth this 28th day of July 1989. 

(Sgd.) JA. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which answering statement to Application No. 1893 of 

1989 is to be filed in the Commission. 
No. 1894 of 1989. 

COMMISSIONER J.F. GREGOR. 
7th day of August 1989. 

Order. 
WHEREAS an application was made by Richard Terry 
Page in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex pane, I 
the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1893 of 1989, its 
accompanying Statement and this Order on Gas 
Combustion Pty Ltd. 

(2) That an answer in Application No. 1893 of 
1989 be filed in the Commission by 4.00 p.m. on the 
15th day of August 1989 and a copy thereof be 
served on the applicant by 4.00 p.m. on the 17th day 
of August 1989. 

(Sgd.) J.F. GREGOR, 
[L.S.l Commissioner. 

A71421/8 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jaxon Construction Pty Ltd 

and 
Gregory Michael Yazmadjian. 

No. 1902 of 1989. 
COMMISSIONER A.R. BEECH. 

21st day of August 1989. 

Order. 
WHEREAS the Commission has before it a claim from 
Gregory Michael Yazmadjian for his reinstatement in 
employment, pursuant to Application No. 1100 of 1989; 
and whereas Jaxon Construction Pty Ltd has applied 
for an Order for further and better particulars in respect 
of the abovementioned claim; and whereas that 
application was hard in Chambers on 18 August 1989, 
there being no appearance on behalf of Gregory 
Michael Yazmadjian, and the Commission is satisfied, 
pursuant to section 27(l)(o) of the Industrial Relations 
Act 1979 and R81 of the Industrial Relations 
Commission Regulations 1985, that an Order in the 
terms of the application is just; I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order: 

That on or before Monday the 28th day of August 
1989, the applicant in Matter No. 1100 of 1989, 
Gregory Michael Yazmadjian, shall provide to the 
respondent in that matter. Jaxon Construction Pty 
Ltd, the following: 

(a) Full particulars of his alleged 
outstanding work history with the 
respondent pursuant to paragraph 8(a) of 
the particulars of claim. 

(b) Full particulars of precisely how the 
respondent is alleged to have failed to 
take account of his purported 
outstanding work history pursuant to 
paragraph 8(a) of the particulars of 
claim. 

(c) Full particulars of the alleged rumours 
pleaded in paragraph 8(b) of the 
particulars of claim. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1915 of 1989. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 1914 

of 1989 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Kathleen 
Shena LeMonnier in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex pane before me, I, the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct; 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1914 of 1989, its 
accompanying Statement and this Order on Total 
Supplies Pty Limited. 

(2) That an answer in Application No. 1914 of 
1989, lodged with the Commission on the 3rd day 
of August 1989 shall be lodged with the 
Commission and a copy thereof be served on the 
applicant by the 11th day of August 1989. 

Dated at Perth this 4th day of August 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1926 of 1989 is, to be filed in the Commission. 
No. 1927 of 1989. 

COMMISSIONER O.K. SALMON. 
8th day of August 1989. 

Order. 
WHEREAS an application was made by Clive 
Desmond Bowler in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1927 of 1989 its 
accompanying Statement and this Order on Robe 
River Iron Associates, Respondent, with respect to 
the claim in Matter No. 1926of 1989 by 4.00 p.m. on 
Tuesday the 8th day of August 1989. 

(2) That an answer in Application No. 1926 of 
1989 be filed in the Commission by 4.00 p.m. on 
Thursday the 10th day of August 1989. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 1986 of 1989 is to be filed in the Commission. 
No. 1987 of 1989. 

COMMISSIONER C.B. PARKS. 
24th day of August 1989. 

Order, 
WHEREAS an application was made by the Federated 
Clerks' Union of Australia Industrial Union of 
Workers, WA Branch in accordance with the industrial 
Relations Act 1979; and whereas the application was 
heard ex pane before me in Chambers, I, the 
undersigned Commissioner, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order and direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 1986 of 1989 its 
accompanying Statement and this Order on the 
respondents to that application or their 
representatives. 

(2) That an answer to the claim in Matter No. 
1986 of 1989, lodged with the Commission on the 
11th day of August 1989 shall be lodged with the 
Commission and a copy thereof served on the 
Applicant within seven days of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2083 of 1989 is to be filed in the Commission. 
No. 2084 of 1989. 

COMMISSIONER C.B. PARKS. 
24th day of August 1989. 

Order. 
WHEREAS an application was made by Mr B. Taylor 
in accordance with the Industrial Relations Act 1979; 
and whereas the application was heard ex pane before 
me in Chambers, I, the undersigned Commissioner, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct: 

(1) That the applicant shall forthwith serve a 
copy of Application No. 2083 of 1989 its 
accompanying Statement and this Order on the 
respondent to that application or their 
representative. 

(2) That an answer to the claim in Matter No. 
2083 of 1989, lodged with the Commission on the 
22nd day of August 1989 shall be lodged with the 
Commission and a copy thereof served on the 

Applicant within seven day of receiving a copy of 
the aforementioned application and a copy of this 
Order. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2094 of 1989 is to be filed in the Commission. 
No. 2095 of 1989. 

COMMISSIONER C.B. PARKS. 
29th day of August 1989. 

Order. 
WHEREAS an application was made by the Meat and 
Allied Trades Federation of Australia (Western 
Australian Division) Union of Employers in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard before me in 
Chambers, I, the undersigned Commissioner pursuant 
to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2094 of 1989, its 
accompanying statement and this Order on 
the Western Australian Branch Australasian 
Meat Industry Employees" Union, Industrial 
Union of Workers, Perth. 

(2) That an answer to the claim in Matter No. 2094 
of 1989, lodged with the Commission on 22 
August 1989 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 12 September 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2139 of 1989. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the 
time in which an answering statement to Application 

No. 2131 of 1989 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Paul 
MacFarlane in accordance with the Industrial 
Relations Act 1979; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of Application No. 2131 of 1989, its 
accompanying Statement and this Order on 
WA Pennant and Flag Displays. 
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2, That an answer to the claims in Matter No. 
2131 of 1989 filed with the Commission on the 
25th day of August 1989 shall be lodged by the 
respondent thereto with the Commission and 
a copy thereof served on Paul MacFarlane 
within seven days from the date upon which 
the documents mentioned in Item 1 of this 
Order are served upon the said respondent, 
WA Pennant and Flag Displays. 

Dated at Perth this 28th day of August 1989. 

(Sgd.) G.J. MARTIN. 
,.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Henry and Walker Contracting Pty Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
No. CR441 of 1989. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965 

COMMISSIONER R.N. GEORGE. 
26th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 

JOINDER/CONCURRENCE 
OF PARTIES — 

Application for — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction. Mining and Energy Workers 
Union of Australia. Western Australian Branch 

and Others 
and 

Multiplex Construction Pty Limited. 
No. 604 of 1988. 

COMMISSIONER G.L. FIELDING. 
10th day of July 1989. 

Order. 
HAVING heard Ms L. Heap on behalfofthe applicants 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.20 for each hour 
worked to be paid to employees of Henry and Walker 
Contracting Pty Ltd who are, or are eligible to be, 
members of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, wh ilst they are 
engaged on what is known as the Chichester/Fortescue 
project. 

The parties are agreed that the payment of $1.20 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Metal Trades (General) Award No. 
13 of 1965 is warranted on the basis that the disabilities 
associated with the project are in excess of those 
provided for under the award. 

In order to discharge the onus of establishing that the 
Metal Trades (General) Award No. 13 of 1965 does not 
adequately compensate for the disabilities experienced 
on projects of the type subject of these proceedings, Mr 
Smith, on behalf of the applicant employer, asked that 
the transcript and reasons for decision in the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
G. & G. Electrical Enterprises Pty Ltd and EPL-Kone 
Pty Ltd. matter No. CR1334 of 1988 (69 WAIG 1189) be 
accepted into the record of these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334of 1988 and having inspected the site subject to 
the present application, I accept that the claim now 
before this Commission can be dealt with within the 
State Wage Principles enunciated by the Commission 
in Court Session in the State Wage Decision of 
September 1988 (68 WAIG 2412) and is consistent with 
the Principles set out by the Full Bench of the 
Commission in the Acoa case (68 WAIG 1690). 

The work on the Chichester/Fortescue project 
involves the construction of approximately 76 
kilometres of roadway being part of the national 
highway system and located approximately half-way 
between Port Hedland and Newman. 

As part of the project there is a requirement to 
construct some 171 concrete and steel culverts, three 
steel and concrete bridges and seven floodways. During 
inspections it was explained that the largest of the 
floodways was some five kilometres in length. 

The work on the project commenced in January 1989 
and as indicated both in the course of the inspection 
and during the hearing, is expected to be concluded at 
the end of 1989. 

The project is valued at $22 million. The total 
workforce is approximately 150 with 25 of that number 
being employees subject to the present application. 
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The disabilities idenified by the parties during the 
hearing and inspections include congestion because of 
the concentration of heavy machinery on the project, 
wet underfoot in some areas, working in exposed 
conditions involving climatic extremes, the remoteness 
of the job (it being some 230 kilimetres from the nearest 
major centre. Port Hedland), wind-blown dust during 
dry periods and disabilities associated with living in a 
temporary camp. 

It was also noted during the inspections that the 
workshop in which a number of the employees 
concerned worked consisted of a concrete slab covered 
by an open structure supporting a metal roof. This 
leaves those employees who are not working at the site 
exposed to the elements even though they are working 
at the base camp. 

Work on the project proceeds around the clock with 
both day and night shifts in operation for seven days of 
the week. 

I am satisfied that on the material presented by the 
parties and from the inspections held that a site 
allowance of $1.20 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Metal Trades 
(General) Award No. 13 of 1965. 

I note also from the submissions of Mr Wilson in 
relation to the quantum of the allowance proposed that 
it compares favourably with site allowances previously 
paid on earlier sections of the same road construction 
— see Prints G4935 and G9552. 

Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr S.J. Smith appeared for the 
applicant. 

Mr B. Wilson appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. 

Henry and Walker Contracting Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

No. CR441 of 1989. 
METAL TRADES (GENERAL) AWARD 

No. 13 of 1965 
Various Occupations Roadwork Construction 

COMMISSIONER R.N. GEORGE. 
26th day of June 1989. 

Order. 
HAVING heard Mr S. Smith on behalf of the applicant 
and Mr B. Wilson on behalf of the respondent, and by 
consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by 
the State Wage Case decision — September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That employees who are employed by the 
respondent on the Port Hedland to Newman 
roadwork construction site, shall be paid a site 
allowance of $1.20 per hour as a flat amount for 

each hour worked in lieu of all special rates and 
provisions contained in Clause 18 — Special Rates 
and Provisions of the Metal Trades (General) 
Award No. 13 of 1965. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Beechboro Building Company. 
No. C546 of 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
claims a site allowance for the construction of new 
facilities at the Sacred Heart College site in Hocking 
Parade. Sorrento. The Commission inspected the site 
on 24 July 1989. The work involved is the construction of 
a gymnasium and hall with associated workshop 
facilities, a drama centre and classrooms, all to the 
value of $1.1 million. The work commenced on site on 9 
May is due for completion in November. The workforce 
on site numbers approximately 15 with a maximum of 
20. The area of the site is 2 400 square metres, with the 
construction work occupying 60 per cent of the site. The 
claim of the Unions is for a site allowance of $1.50 to 
apply. 

The parties agreed that the manner of construction is 
leading to a cramped and congested site, with wet 
underfoot, dirty work, and the handling of second hand 
timber for formwork. Further the site has a minimal 
laydown area for some overlap of trades in some areas 
of the construction. Although the construction is all 
single storey there is some underground brick work laid 
for the basement. The location of the site also means 
that it is subject to winds from the ocean and this is said 
to have caused disabilities with dust and some 
inclement conditions. 

In the course of the conference held on site the parties 
reached agreement for an allowance of SI.00 to apply to 
the site. In the opinion of the Commission the amount 
agreed upon is within the range of allowances which 
have previously been granted for work of this nature, 
and given that the fixing of an allowance is not capable 
of precise formulation, the Commission is not disposed 
to reject the agreement of the parties and accordingly 
the agreement is approved. 

Decision accordingly. 
Appearances: Ms J.F. Boots appeared on behalf of 

the applicant. 
Ms KJ. Lynch appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Beechboro Building Co. 

No. C546of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Sacred Heart College site at Hocking Parade, 
Sorrento, a site allowance of $1.00 per hour to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978. excepting 
subclauses (0 Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of "1963 and Clause 24 
of the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

The principal contractor shall also provide tea. 
coffee, sugar and milk to employees employed in 
accordance with the abovementioned awards and 
employed on site. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and Electrical Trades Union of Workers 

of Australia (Western Australian Branch) 
and 

Building Management Authority. 
No. CR477 and CR658 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 

THE COMMISSIONER: In this matter the parties 
have failed to reach agreement in relation to a site 
allowance for work being performed at the Balga 
Technical College site. The unions claim an allowance 
of $1.40 per hour to apply to all work performed by the 
employees on this project from the date of 
commencement. The matter before the Commission 
embraces stages one and two of the project. Stage one 
commenced in April this year and has a cost of $700 000 
with a completion date of August or September of this 
year. It will employ an average of 20 persons on site, with 
a maximum of 30 constructing a single storey structure 
of brick, with a concrete pad and metal roof. Stage two is 
the construction of a major teaching block which also 
commenced in April this year and is due to finish in 
August 1990. The value of this project is $6 000 000. It 
will employ an average of 30 persons on site, with a 
maximum of 45. Construction of stage two is somewhat 
different from the normal construction undertaking in 
that it is a single storey sructure with some 32 or 36 
structural steel columns from which a suspended roof 
will be hung. The project will involve a further stage, 
stage three but this is not due to commence for some 
time, and the common position of the parties is that the 
allowance to be struck on this occasion will not be 
applied to stage three, but rather stage three will warrant 
its own inspections and evaluation. 

In relation ' to the matters currently before the 
Commission^ the parties are agreed that the project is 
one which warrants the payment of a site allowance. 
The dispute between them goes to the level of the 
allowance. In support of its claim the union called 
evidence from Mr Graham Pallot, an organiser with the 
union who indicated that disabilities will arise from a 
far greater use of explosive powered tools due to the 
large amount of steel work on the project and the brick 
work which needs to be tied to the steel. The work 
involves extensive earthworks and extensive sewerage 
and drainage works. There is also said to be some 
difficulties arising from demolition to be done on site, 
although the Commission's recollection on the 
inspections is that the demolition involved is of a minor 
nature. Mr Pallot drew a comparison with work 
undertaken at the Carlisle Technical College. The 
Commission notes that much of Mr Pallofs evidence 
also went to the additional skills involved in the work 
concerned and it is not clear whether these are matters 
which relate to disabilities arising from the site. 

The BMA in its submissions indicated that an 
allowance in the order of $1.00 is appropriate for this 
matter. The fixing of an allowance is not able to be done 
with precision, and indeed the BMA was unable to 
advise the Commission why they believed the level of 
$1.00 was appropriate. The Commission in deciding 
this matter takes into account the disabilities observed 
during the inspections and also the evaluation of 
disabilities which arose in relation to the Carlisle 
Technical College (Print H2132. 29 April, $1.10) and 
also the disabilities involved in the extensions to the 
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Shenton Park Rehabilitation Hospital (C121 and C144 
of 1989.23 June 1989, unreported) with which Mr Pallot 
had been familiar. In all of the circumstances the 
Commission believes that an appropriate allowance is 
$1.10 and the matter will be determined by an Order to 
that effect. The parties are requested to provide a Draft 
Order. 

Appearances'. Ms J.F. Boots appeared on behalf of 
the Building Trades Association of Unions of Western 
Australia (Association of Workers) and the Electrical 
Trades Union of Australia (Western Australian 
Branch), Perth. 

Mr K. Richardson appeared on behalf of the 
Building Management Authority. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Honourable Minister for Works. 

No. CR477 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS (BUILDING AND 

STEEL CONSTRUCTION) AWARD 
No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

17 th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Building Management Authority to carry out 
construction work on the Balga Technical School 
Project site, shall be paid $1.10 per hour worked in 
lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Hon Minister for Labour, Works and Services. 
No. CR658 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
SHEET METAL WORKERS (GOVERNMENT) 

AWARD No. 31 of 1973. 
Metal and Electrical 
Workers Building Industry 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicants and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That employees covered by the Engineering 
Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 and 
employed by the respondent at the Balga Technical 
School Project site, a site allowance of $1.10 per 
hour to compensate for all special factors and 
disabilities in connection with construction work 
on the said site and in substitution for special rates 
and provisions prescribed in Clause 16 of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and No. 3 of 1962, save those 
prescribed in subclause 24(16) of that award, with 
effect from the commencement of work on the site 
and until the work is complete, be and is hereby 
ratified, 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
and 

Building Management Authority 
No. CR584 and CR657 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties 
were unable to agree on a claim for a site allowance on 
the Woodvale North Primary School site, at Woodvale. 
The unions jointly claim an allowance of $1 .(X) per hour 
and the Commission inspected the site on 24 June 1989. 
The project comprised six buildings of a single-storey 
nature, of brick construction with an iron roof, and a 
structural steel frame. Construction commenced in 
May 1989 with completion due on 18 November 1989. 
The maximum workforce will be of some 50 persons, 
with an average of 30. The construction, the project cost 
being $2.7 million, is of six buildings comprising an 
administration block, some teaching blocks and 
covered walk ways. 

The parties are in agreement that an allowance ought 
be provided, and it is conceded that the site possesses 
disabilities such as soft sand, the size of the site, the 
absence of sound footing, and a necessity for workers to 
manhandle material, building equipment and other 
matters. It is also apparent that the site is uneven but the 
BMA does reject the allowance of $1.00 sought by the 
union. In support of its claim the union called evidence 
from Mr Graham Pallet, an organiser with the union. 
His evidence, which was not extensively cross- 
examined confirms the disabilities associated with 
access, movement of materials, whcelbarrovving and 
problems which arise from the type of sand. Evidence 
was also given of the difficulties in clearing the 
bushland and the disabilities arising from smoke from 
the burning off of cleared material. There was also said 
to be an insect problem. 

The Commission has taken into account the matters 
raised by the parties, and makes particular note of the 
allowance which was agreed between the parties for the 
extensions to the Woodvale High School (C118 and 
C140 of 1989.23 June 1989. unreported). In the opinion 
of the Commission, having inspected the Woodvale 
High School site, and having knowledge of a number of 
other allowances which have been awarded in relation 
to similar projects in related areas and the considera- 
tions which arise from the Sapri decision (Print F1957), 
and the Commission's Wage Fixing Principles, the 
appropriate allowance is 75 cents per hour, and the 
matter is determined accordingly. 

Appearances: Ms J.F. Boots appeared on behalf of 
the Building Trades Association of Unions of Western 
Australia (Association of Workers) and the Electrical 
Trades Union of Australia (Western Australian 
Branch), Perth. 

Mr K. Richardson appeared on behalf of the 
Building Management Authority. 

WESTERN. AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
The Building Management Authority 

No. CR584 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973. 
employees employed by or on behalf of the 
Building Management Authority to carry out 
construction work on the Woodvale North Primary 
School site, shall be paid 75 cents per hour worked 
in lieu of and in substitution for all special rates 
and conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (0 Explosive Powered 
Tools, and (w) Heavy Blocks: Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Hon Minister for Labour. Works and Services 
No. CR657 of 1989. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29. 30 and 31/1961 and 3/1962 

SHEET. METAL WORKERS (GOVERNMENT) 
AWARD No. 31 of 1973 

Metal and Electrical Workers Building Industry 
COMMISSIONER A.R. BEECH. 

17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That employees covered by the Engineering 
Trades (Government) Award 1967 and the Sheet 
Metal Workers (Government) Award 1973 and 
employed by the Respondent at the Woodvale 
North Primary School site, a site allowance of 75 
cents per hour to compensate for all special factors 
and disabilities in connection with construction 
work on the said site and in substitution for special 
rates and provisions prescribed in Clause 16 of the 
Engineering Trades (Government) Award No. 29. 
30,31 of 1961 and 3 of 1962, save those prescribed in 
subclause 24(16) of that award, with effect from the 
commencement of work on the site and until the 
work is complete. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Building Trades Association of Unions 
of Western Australia 

(Association of Workers) 
and 

Hallcraft Constructions Pty Limited. 
No. CR 580 of 1989 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
applicant and Mr M. Mclean on behalf of the 

respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the All Saints College site at Bullcreek, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978. excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earth moving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers" (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the 1st day of May 
1989 and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Jennings Industries Ltd. 
No. CR547 of 1989. 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER; In this matter the parties 
were unable to agree on a claim for a site allowance of 
$1.40 per hour to apply to all employees engaged on the 
construction of a restaurant and cinema complex by the 
respondent at Innaloo. The construction involves seven 
new cinema theatres within the complex, together with 
a restaurant, tavern, snack bar. kitchen and toilet 
complex. The average workforce will be between 30 to 
35 persons, with a peak workforce of 50. Construction 
commenced at the beginning of May 1989 and is 
expected to be completed 12 months later. Construction 
involves the use of a steel frame, metal roof, concrete 
slab floors and brick in-fill. The project value is $7 
million. The Commission inspected the site on 24 July. 
The building, when constructed, will have an average 
height of 11 m. with its highest point being 15 m. The 
project takes place at a cleared site, and did not involve 
demolition or re-working of existing drive-in 
facilities. 

In support of its claim the Union called Mr Ross 
Martin the shop steward from the site. His evidence is 
that the site is a reclaimed swamp, which has led to 
some compaction problems and difficulties in getting 
the soil to the proper compaction level. This has 
involved the need to re-excavate trenches. There has 
further been a problem with drainage in the wet weather 
and with substantial underground wiring which is part 
of the adjacent drive-in cinema complex. As a result of 
the excavations wire has been disturbed and broken 
and is commonly found through the site. There is work 
in a lift shaft which is said to involve the majority of 
persons on the site, involving climbing and a fairly 
confined working environment. The style ofbrick being 
used gives off a greater amount of dust which is itself a 
disability and involves a degree of cleaning up. A 
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further disability arises from the noise and fumes from 
the large compactor used on site. Mr Martin's evidence 
was not subject to cross-examination. 

For the employers, it was said that there is not an 
objection taken to a site allowance as such, and it is 
conceded that the site is one which would warrant an 
allowance. The difficulty faced by the employer is the 
level of allowance which is seen to be appropriate. 

The Commission agrees with the parties that the site 
is one which warrants a site allowance. As to the 
quantum of the allowance what has been said about the 
difficulty in assessing an appropriate allowance need 
not be repeated here. 

The parties referred to a number of decisions in the 
course of their submissions. One that both parties saw 
as being quite relevant, although the degree of relevance 
is a difference between them, is the allowance of $1.30 
awarded by the Commission to the construction of the 
cinema complex at Carousel, Cannington (No. 672 of 
1989,29 June 1989). That matter concerns construction 
of an eight cinema complex. It is to be noted that in the 
Reasons for Decision of that matter, the $1.30 awarded 
represented the agreement of the parties, and an 
amount of money which was "possibly higher than the 
Commission itself may have awarded ..." Further 
although the cinema complexes may, by their very 
nature, present similar disabilities, it is to be noted that 
substantial reliance was placed in that matter upon the 
soil conditions, which were of clay and not easily able to 
be dug by hand. The complex at Innaloo has its own 
problems also, but perhaps in a slightly different mix. 
As pointed out by Mr Dobson, the site allowance of 
$1.10 given in relation to the OTC site at Gnangara (C82 
of 1989,69 WAIG 1709) was an allowance for a project of 
similar scale and size, although of a different function. 
The Commission also draws upon its own background 
of allowances generally, and does not see such a 
significant difference between the working conditions 
on the Innaloo site than sites such as the Hamersley 
Community Centre (C355 of 1988, $1.00) and the 
Kingsley Community Centre (C593 of 1989, $1.10). 

In the circumstances, and after giving consideration 
to the matters enunciated by the Sapri Decision (Print F 
1957), the Commission determines an allowance of 
$ 1.10 and the matter is decided accordingly. The parties 
are requested to provide the necessary Draft Order. 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Mr T. Dobson appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Jennings Industries Limited 

No. CR547 of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978 
EARTH MO VIN G AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
17th day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr T. Dobson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction work on the 
cinema complex site at Innaloo, shall be paid $1.10 
per hour worked in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (I) 
Explosive Powered Tools, and (w) Heavy Blocks; 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' Building and Steel (Construction) Award 
No. 20 of 1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 1739 of 1989. 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant, 
on behalf of Clough Building seeks ratification of a site 
allowance of $1.20 per hour to apply to the construction 
of an office block known as Hampden Court in 
Hampden Road, Hollywood. The Commission 
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inspected the site on 2 August. The office block consists 
of an underground basement a ground and first floor 
being constructed on a vacant block. The project is 
worth $ 1.2 million. Work commenced on 29 April and is 
due for completion in January 1990. The site is 
sandwiched between two existing dwellings and the 
workers on site confirmed that the site was physically 
small and the building occupies some 80 to 85 per cent 
of the site. The laydown area is insignificant and the 
Commission was informed of an excess carrying of 
materials, and an inability to stack, or stock-pile 
materials in advance. Complaints were strongly made 
about the lack of parking facilities on site or in the 
immediate vicinity of construction for the workforce. 
On this matter whilst it is not certain that this is a matter 
which is proper to be taken into account in determining 
disabilities on site, the Commission understands that 
this problem is one which contributes to the working 
environment, and an attitude to industrial relations 
generally. The Commission was informed of significant 
trenching for the underground basement and for the 
laying of bricks in that area. There was also congestion 
on site. The Commission at first believed the agreement 
of the parties was for an excessive amount. However the 
parties stressed the similarities between the work on site 
and a number of developments in the West Perth area 
which have featured similar disabilities. A number of 
those have attracted site allowances of the order of $1.10 
(C482 of 1988, C965 of 1987, C19 of 1988). The 
Commission was also referred to construction in a 
neighbouring suburb. Nedlands which attracted a site 
allowance of $1.10 (C29 of 1989). In the circumstances 
an Order will issue ratifying the agreement of the 
parties. 

Appearances: Ms KJ. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
No. 1739 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978; 

EARTH MOVING AND CONSTRUCTION AWARD 
No. 10 of 1963; 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
' to pay employees employed by or on behalf of 

Clough Building in carrying out the construction 
work at 186-190 Hampden Road, Hollywood, a site 
allowance of $1.20 per hour to compensate for all 

special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (0 Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. 1806 of 1989. 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties seek 
ratification of a site allowance for the refurbishment of 
an office block in Nicholson Road, Subiaco. The work 
is being undertaken by Geo. Esslemont and Son Pty 
Ltd. The work involves re-cladding external surfaces, 
new windows and stone work with plastering and 
painting. The structure is being modified at roof level 
and internally the work will involve new ceilings, air- 
conditioning, electrical services, and making good 
other existing services. There was some use of the 
existing internal lift, although main access was by use of 
internal and external staircases. The average workforce 
employed on site numbers 10, with a maximum of 15. 
Work commenced on site on 15 May 1989 and is due for 
completion on 28 September. 

The agreement of the parties is for a site allowance to 
apply of 60 cents per hour, and the Commission has 
little hesitation in ratifying the agreement. 

Order accordingly. 
Appearances: Mr A. Bajada appeared on behalf of 

the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 1806 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978;- 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963; 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

8th day of August 1989. 

Order. 
HAVING heard Mr A. Bajada on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of Geo. 
A. Esslemont & Son in carrying out the 
refurbishment work at an office block at 20 
Nicholson Road, Subiaco, a site allowance of 60 
cents per hour to compensate for all special factors 
and disabilities in connection with the said work in 
lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance Agreement. 

■ Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 
Doubikin Constructions Pty Ltd 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 617 of 1989. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

28th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Applicant seeks an Order to issue ratifying an 
agreement reached between the parties for the payment 
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of a site allowance of $1.40 to employees engaged on 
construction work on the extensions to the library at 
Curtin University. The Commission was advised that' 
the work, consisting of a five level construction will be 
constructed on the existing Library site and will break 
into the existing building, which is still in use. The 
construction will use pre-cast concrete panels and there 
is agreement between the parties as to the overlap of 
trades which will occur, problems which will occur as a 
result of the existing Library still being in use. 
difficulties in access to the site and the lay down area 
given the work being done. Work commenced on 17 
May and is due for completion in August 1990. It will 
employ approximately 50 persons and the. parties 
referred to two previous authorities which had guided 
them in their negotiations, these being a similar 
construction at Murdoch University. Print G3410 
which resulted in a site allowance of $1.20, and 
construction at the Perth Technical College, €921 of 
1986 which resulted in a site allowance of $1.40. 

The Commission having regard to the Principles laid 
down in the Sapri Decision (Print F1957) believes that 
the construction work is one which warrants a site 
allowance and further that the amount agreed between 
the parties is able to be ratified. The Commission 
repeats here the comments made during this matter that 
$1.40 is the upper limit in construction of this kind. 
Whilst the setting of an allowance is not capable of 
precise formulation the Commission needs to be 
conscious that mere ratification of the agreement 
reached by the parties may have the result of 
establishing a "pattern" at a level greater than that 
warranted. However, the parties have also concluded a 
site agreement which involves application of provisions 
of the WA Building Industry Agreement 1987 and 
further a grievance procedure. For these reasons the 
Commission will approve the allowance. 

Ms K.J. Lynch appeared on behalf of the applicant. 
Ms J.F. Boots appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 23.—Site Allowance Agreement. 

The Master Builders' Association of Western Australia 
(Union of Employers) on behalf of 
Doubikin Constructions Pty Ltd 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. 617 of 1989. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

Construction Employees Construction Industry 
COMMISSIONER A.R. BEECH. 

28th day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J. Boots on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the General Facilities Building 105 Extension 
project at the Curtin University campus, a site 
allowance of $1.40 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (f) Explosive 
Powered Tools and (w) Heavy Blocks; Clause 24 of 
the Earth moving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Site Agreement. 
1. Preamble: Memorandum of Agreement made this 

21st day of April 1989 between Doubikin 
Constructions Pty Ltd on the one hand, acting as 
agents for the clients Curtin University, and the 
Building Trades Association of Unions of WA on 
the other hand. 

2. Scope and Application. 
2.1. The provisions of this Agreement shall apply 

to Doubikin Constructions Pty Ltd as the 
principal contractor engaged in the 
construction of the General Facilities 
Building 105 extension contract on the 
campus of Curtin University. 

2.2. The provisions of this Agreement shall apply 
to employees of the principal contractor who 
are members of or eligible to be members of 
one of the Building Trades Association of 
Unions and who are employed on 
construction work on this project. 

3. Period of Operation: From commencement of the 
project 17 April 1989 to practical completion of the 
project. 

4. Application of Award. 
4.1. Except as varied by this Agreement, rates of 

pay allowances and conditions shall be as 
prescribed in the National Building Trades 
Construction Award 1975 and the State 
Building Trades (Construction) Award 1987 
and the Plumbing Industry (Qld and WA) 
Award 1979. 

4.2. The rates of allowances and conditions of 
employment for employees engaged from 
time to time on construction work on the 
project and whose classification is prescribed 
in a Federal or State Award, otherwise than 
aforementioned in 4.1 shall apply. 

5. Subject to ratification by the WA Industrial 
Relations Commission, a site allowance of $1.40 
per hour worked shall apply in lieu of all special 
rates contained in Clause 10 of the National 
Building Trades Construction Award 1975, Clause 
9 of the State Building Trades (Construction) 
Award 19,87 and Clause 12 of the Plumbing 
Industry (Qld and WA) Award 1979 except for the 
allowances for explosive powered tools and lifting 
other than standard bricks. 

6. The provisions of the WA Building Industry 
Agreement 1987 shall apply in every respect with 
particular reference to the following procedures: 
1. Inclement weather. 
2. Demarcation and team ratios. 
3. Overtime restrictions. 
4. Adjustment of rostered days off. 
5. Safety. 
6. Site allowances. 
7. Site restrictive practices. 
8. Monitoring of agreement. 
9. Dissemination of information. 

7. Amenities: It is further agreed by the parties 
signatory to this Agreement that amenities 
pursuant to award provisions shall be provided. 

8. Grievance Procedure: When a matter of concern 
arises on site, the following procedure shall be 
followed: 
1. A worker and/or the union representative(s) 

and representative(s) of management shall 
meet to discuss the matter of concern. These 
discussions shall proceed as soon as possible 
and within two working hours and the parties 
shall endeavour to resolve the matter of 
concern at this stage. 

2. Where the above discussions fail to resolve the 
issue it shall be referred to representatives of 
senior management and/or employer 
association(s) and the appropriate union(s). 
These discussions shall take place as soon as 
possible and the parties shall endeavour to 
resolve the matter of concern at this stage. 

3. Failing a satisfactory settlement being 
achieved following discussions outlined 
above, the parties (if it involves any of the 
items listed below) reserve their rights. 
(i) financial union membership; 
(ii) the Building Unions Superannuation 

Scheme; 
(iii) on-site amenities and first aid 

equipment; 
(iv) working in inclement weather 
(v) safety; 
(vi) working on the rostered day off 

contrary to the award; 
(vii) all-in payments; 
(viii) workers compensation; 
(ix) pyramid sub-contracting; 
(x) portable long service leave; 
(xi) claims for payment of lost time; 

4. If the disagreement involves an issue not 
mentioned above, it shall be referred to the 
appropriate Commission as soon as possible 
for resolution. 

Signed for and on behalf of Doubikin Constructions 
Pty Ltd: R. Doubikin, 22 August 1989. 

Signed for and on behalf of Building Trades 
Association of Unions: K.N. Reynolds, 22 August 
1989. 

Builders' Labourers Federation. 
Operative Plasterers and Plaster Workers 

Federation. 
Operative Painters' and Decorators Union. 
Construction, Mining and Energy Workers' Union. 
Plumbers and Gasfitters Employees' Union. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of 

Western Australia (Union of Employers) 
on behalf of Doubikin Construction Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

No. C672 of 1989. 
COMMISSIONER A.R. BEECH. 

22nd day of August 1989. 

Reason for Decision. 
THE COMMISSIONER: This matter is an application 
before the Commission for an order pursuant to section 
23 of the Act ratifying an agreement between the parties 
for the payment of a site allowance of 95 cents per hour 
for the construction of the school gymnasium for the 
Perth College, Beaufort Street, Mt Lawley. The 
Commission inspected the site on 16 August 1989. The 
gymnasium consists of one single storey building, some 
11 metres in height. It contains a mezzanine floor. 
Construction is of brick and steel portal frame. The 
project is worth approximately $1 million. Work 
commenced on site on 16 June with a completion date 
ofFebruary 1990. Average employment on site will be 12 
persons, with a maximum of 18 to 20. The parties have 
agreed that the site is small, involved major trenching, 
will be cramped and congested as construction 
proceeds. There is an inadequate laydown area, 
inadequate parking, and below ground brick laying. 

Having regard to these factors, and the agreement 
reached between the parties, the Commission is of the 
opinion that the site is one for which a site allowance 
should be prescribed. As to the quantifying of the 
allowance, the parties referred to a previous decision of 
the Commission in relation to the Sacred Heart College 
at Sorrento (C546 of 1989). On the above understanding, 
the Commission ratifies the site allowance which is 
agreed between the parties. 

Order accordingly. 
Ms KJ. Lynch appeared on behalf of the applicant. 
Mr M. Binstead appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44. — Site Allowance. 

Master Builders' Association of 
Western Australia (Union of Employers) 

on behalf of Doubikin Constructions Pty Ltd 
and 

Building Trades Association of Unions 
of Western Australia 

(Association of Workers) 
No. C672 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
applicant and Mr M. Binstead on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the sports gymnasium site at Perth Girl's 
College, Mt Lawley, a site allowance of 95 cents per 
hour to compensate for all special factors and 
disabilities in connection with the said work in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) on behalf of 
Fennco Constructions 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C593 of 1989. 

COMMISSIONER AR. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is an application 
pursuant to section 23 of the Act to ratify a site 
allowance agreed between the parties for the 
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construction of an administration building, and a 
playgroup building at the Kingsley Community Centre, 
at Kingsley north of Perth. The Commission inspected 
the site on 24 July. The construction work, all of which 
will be single storey incorporating a suspended plant 
room is of a steel frame, brick work and a metal deck 
roof. The work involved clearing the site and work 
commenced 24 May and is due for completion in 
October 1989. The area of the site is 1 400 square metres 
and will employ 12 persons on average, with a peak 
workforce of 25. The parties advised that there was some 
major trenching for sewerage purposes, confined work 
areas, an inadequate laydown area and overlap of 
trades. The work involved the use of generators and 
concrete sawing equipment to the extent that noise was 
a particular disability and the site was said to be prone 
to sand and dust. In reaching agreement on this matter 
the parties advised the Commission that they had taken 
into account the Community facilities and the site 
allowances awarded for them at Hamersley (C355 of 
1988, $1.00 per hour, Leederville, C1078 of 1987, $1.00, 
and the Graylands Sports Centre, C776 of 1987, $1.00). 
In the light of the above, the parties have reached 
agreement on a site allowance of $ 1.10 per hour and the 
Commission, on the basis on the allowances previously 
referred to does not see the agreement of the parties as 
falling outside the range of allowances which could 
reasonably be agreed. Accordingly the matter will be 
determined by an Order ratifying the agreement of the 
parties. 

Appearances: Ms K.J. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Master Builders' Association of Western Australia 

(Union of Employers) 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C593 of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of 
Fennco Constructions in carrying out the 
construction work at the Kingsley Community 
Centre site, Kingsley, a site allowance of $1.10 per 
hour to compensate for all special factors and 
disabilities in connection with the said wprk in lieu 
of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 

Building Trades (Construction) Award No. 14 of 
1978, excepting subclauses (f) Explosive Powered 
Tools, and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Geo. Esslemont & Sons Pty Ltd. 
No. C579Aof 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicants 
claim a site allowance for the renovation and 
refurbishment of the Governor Stirling Senior High 
School. The Commission inspected the site on 27 July. 
On the information supplied to the Commission on site, 
the value of the contract amounts to $550 000 and 
involves a small amount of demolition and a small 
amount of reconstruction work, including the 
extension of the perimeter of the ground floor of one 
wing of the school by 800 mm. Work commenced on 19 
June and is due for completion in mid December. The 
work when it is completed will involve working on all 
three levels of the existing school, but given that the 
maximum workforce will be 15 in approximately 
November, it was submitted that there was no overlap of 
trades likely, although it is noted that the Union 
disputed this claim. It is said that most of the work will 
take place inside the school and under cover. The 
school is in operation whilst the work is in progress, 
although neither party alleged complications arising 
because of this. The parties reached agreement on this 
matter with the assistance of the Commission at 60 
cents per hour. The Commission observes that that level 
of allowance is broadly aligned with the level of 
allowances generally paid for the refurbishment of a 
number of metropolitan schools and accordingly 
ratifies the agreement of the parties. 

Order accordingly. 
Appearances: Ms J.F. Boots appeared on behalf of 

the applicant. 
Mr P.R. Davis appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Geo. Esslemont & Sons Pty Ltd 

No. C579A of 1989. 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTH MO V1N G AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms J.F, Boots on behalf of the 
Applicant and Mr P R. Davis on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Governor Stirling High School site at West 
Midland, a site allowance of 60 cents' per to 
compensate for all special factors and disabilities 
in connection with the said work in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers" (Building and Steel 
Construction) Award No. 20 of 1973, with effect 
from the commencement of work on the site and 
until the work is complete, be and is hereby 
ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Master Builders' Association of Western Australia 

(Union of Employers) on behalf of A. Ravi (Builders) 
Pty Limited 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C579 of 1989. 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns a claim 
for a site allowance to be paid to employees engaged on 
the construction of 29 home units in Peninsula Road, 
Maylands. The claim for the site allowance is opposed 
by the employers. The inspections revealed that the 
construction consists of five two-storey single units, 12 

two-bedroom aged persons' units, and 12 one-bedroom 
aged persons' units. All building will be two storey, with 
a conventional construction of concrete slab, brick 
work, suspended concrete slab and colour-bond roof. 
Work commenced on site on 6 June 1989 and is due for 
completion in December. The workforce employed will 
be approximately 18, with a peak workforce of 45. The 
value of the contract is $1.9 million. The Commission 
was advised that the principal disabilities on site arise 
from the sloping nature of the block and the different 
levels upon which work will be carried out. This will 
lead to problems and conditions which will arise due to 
wet underfoot, general dampness and increase man 
handling. 

The Commission was advised that some of the 
inherent dampness of the site arises from the presence 
of a river running at the bottom end of the block. 

Having considered the matter and bearing in mind 
the disabilities which arose from the construction of 
some home units in Victoria Park (C1500 of 1989) the 
Commission assesses the appropriate site allowance for 
this matter as being $1.00 per hour and the matter is 
determined accordingly. 

Appearances: Ms KJ. Lynch appeared on behalf of 
the applicant. 

Ms J.F. Boots appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

The Master Builders' Association of Western Australia 
(Union of Employers) on behalf of A. Ravi (Builders) 

Pty Limited 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers). 

No. C579 of 1989.' 
BUILDING TRADES (CONSTRUCTION) AWARD 

No. 14 of 1978; 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963; 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
2nd day of August 1989. 

Order. 
HAVING heard Ms KJ. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978. the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of A. Ravi 
(Builders) Pty Limited to carry out work on the 
construction of 29 home units at Peninsula Road, 
Maylands, shall be paid a site allowance of $1.00 
per hour in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building (Construction) Award No. 14 of 1978, 
excepting subclauses (f) Explosive Powered Tools, 
and (w) Heavy Blocks; Clause 24 of the 
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Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Building Trades Association of Unions of Western 

Australia (Association of Workers) 
and 

Sabemo (WA) Pty Ltd. 
No. CR520 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the parties 
have failed to reach agreement concerning certain 
construction work being undertaken by the respondent 
at the Churchlands College of Advanced Education. 
The Commission inspected the site on 24 July. The 
project is for the construction of a maths, computer and 
business studies facility, consisting of four lecture 
theatres and 28 smaller rooms, all of a two-storey 
nature. Some demolition is involved at the point where 
the buildings under construction join existing 
buildings. The building site is 936 sq. m and employs an 
average workforce of 16, with a maximum of 20. The 
project, which is valued at $1.4 million, commenced on 
23 May and is due for completion on 18 December. The 
parties are agreed on a number of the disabilities and 
the Commission understands the disabilities to be a 
confined work area, dust and noise to a degree greater 
than experienced elsewhere, sandy soil, wet underfoot 
and at times an inadequate laydown area. The college is 
in operation during the construction project, although 
it is not clear the extent of the disabilities which arise as 
a result of this. 

The parties are agreed that an allowance is warranted 
for this site, and the Commission, having regard to the 
principles enunciated in the Sapri Decision (Print No. 
F1957) agrees with the parties that this is the case. As to 
the rate to be awarded the Commission refers to a 
previous decision of the Commission as currently 
constituted in CR332 of 1989 (unreported, 28 July 1989) 
wherein the construction of other buildings at the 
Churchlands College was a subject of arbitration 
before the Commission, resulting in a site allowance 
awarded of 90 cents. The Commission believes that the 
appropriate allowance to be awarded for the project 
currently before the Commission is an allowance of a 
similar value, and accordingly this matter is determined 
by the awarding of an allowance of 90 cents per hour 
(Decision accordingly). 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Ms K.J. Lynch appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 44.—Site Allowance. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Sabemo (WA) Pty Ltd 

No. CR520 of 1989. 
BUILDING TRADES (CONSTRUCTION ) AWARD 

No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION AWARD 

No. 10 of 1963 
ENGINE DRIVERS (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
Construction Employees Construction Industry 

COMMISSIONER A.R. BEECH. 
22nd day of August 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms K.J. Lynch on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building 
and Steel Construction) Award No. 20 of 1973. 
employees employed by or on behalf of the 
Respondent to carry out construction work on the 
Churchlands College (WACAE) site, 
Churchlands, shall be paid 90 cents per hour 
worked in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building Trades (Construction) Award No. 14 
of 1978. excepting subclauses (f) Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from com- 
mencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch). Perth 
and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
EPL-Kone Pty Limited and Milec Electrical Services 

No. CR484 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
LIFT INDUSTRY (ELECTRICAL AND METAL 

TRADES) AWARD No. 9 of 1971. 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by the 
Commissioner) 

THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.90 for each hour 
worked to be paid to employees of EPL-Kone Pty Ltd 
and Milec Electrical Services who are. or are eligible to 
be, members of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth whilst they are 
engaged on what is known as the Perth Bus Station site 
situated at Mounts Bay Road, Perth. 

The parties are agreed that the payment of $1.90 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Electrical Contracting Industry 
Award No. R22 of 1978 [with the exception of those 
specified in subclauses (19), (20) and (21) of that clause] 
and Clause 16 of the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1971, is warranted on the basis 
that the disabilities associated with the project are in 
excess of those provided for under the awards. 

In order to discharge the onus of establishing that the 
awards do not adequately compensate for the 
disabilities experienced on projects of the type subject 
of these proceedings, Mr Game, on behalf of the 
Applicant union, asked that the transcript and reasons 
for decision in the Electrical Trades Union of Workers 
ofAustralia (Western Australian Branch). Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. & G. Electrical Enterprises 
Pty Ltd and EPL-Kone Pty Ltd, matter No. CR1334 of 
1988 (69 WAIG 1189) be accepted into the record of 
these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334 of 1988 and having inspected the site subject to 
the present application, I accept that the claim now 
before this Commission can be dealt with within the 
State Wage Principles enunciated by the Commission 
in Court Session in the State Wage Decision of 
September 1988 (68 WAIG 2412) and is consistent with 
the Principles set out by the Full Bench of the 
Commission in the Alcoa case (68 WAIG 1690). 

The project as described by the parties is summarised 
in a decision of Beech C. in matter No. CR131 of 1989 
dated 23 March 1989 (69 WAIG 1168). In the Reasons 
for Decision in that matter, the structure is described as 
being of two levels containing multiple entry facilities 
for buses at ground level whilst the second level is a roof 
structure which will consist of totally landscaped 
gardens as part of the plan. 

The structure also contains a concourse area with 
metal strip ceiling and a glass barrel vaulting system. 
Due to its nature there is an amount of steel fixing 

required over and above that which would normally be 
required given that the landscaped roof deck will place 
a load on its supports nine times greater than that 
placed on a conventional floor area. 

The concrete slab will be laid in sections and will 
constitute the largest slab to be laid in the Central 
Business District of Perth. Some 70 per cent of the 
building structure will consist of landscaped gardens. 
The site itself is significant being an area of 150 metres 
by 110 metres with the building structure occupying 70 
per cent of the site. 

The Reasons for Decision issued by Beech C. go on to 
describe the disabilities on site and they are noted for 
the purposes of these proceedings. 

I also refer to inspections that were held today with 
the parties to these proceedings and with Mr Greg 
Knowles, site supervisor on the project. 

It was noted particularly during the inspections that 
there is significant trenching taking place both 
throughout and along the perimeters of the site. The 
trenching is in an area that had been previously filled 
and therefore presents a number of obstructions in the 
form of rubble, old jetties and other material. Electrical 
conduit work is present in columns and in the slip form. 
The work also involves wiring for an underground 
exhaust system. 

It is noted that the employees in respect of the 
Electrical Contracting Industry Award will be on site 
for the full period of the project. The employees subject 
to the Lift Industry Award will be on site mainly in the 
period February 1989 to August 1990 but will also have a 
presence at various other times until the completion of 
the job. 

The work in respect of the lift industry employees 
involves the installation of six hydraulic lifts and 10 
escalators scattered across the site. 

The employees, subject to this application, will be 
working alongside other trades on the site in receipt of a 
similar site allowance and I see no reason to distinguish 
the two groups. 

I am satisfied that on the material presented by the 
parties and from the inspections held that a site 
allowance of $1.90 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Electrical- 
Contracting Industry Award No. R22 of 1978 [with the 
exception of those specified in subclauses (19), (20) and 
(21) of that clause] and Clause 16 of the Lift Industry 
(Electrical and Metal Trades) Award No. 9 of 1971. 

Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr W. Game appeared for the 
Applicants. 

Mr O. Moon appeared for Milec Electrical 
Services. 

Mr P. Cooke appeared for EPL-Kone Pty Ltd. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth 
and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
EPL-Kone Pty Limited and Milec Electrical Services 

No. CR484 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 and 
THE LIFT INDUSTRY (ELECTRICAL AND 

METAL TRADES) AWARD 
No. 9 of 1971. 

COMMISSIONER R.N. GEORGE. 
30th day of June 1989. 

Order. 
HAVING heard Mr W. Game on behalf of the 
Applicants and Mr O. Moon on behalf of Milec 
Electrical Services and Mr P. Cooke on behalf of EPL- 
Kone Pty Limited, and by consent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision, 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That, notwithstanding the provisions of Clause 
16 of the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1971 and Clause 18 of the Electrical 
Contracting Industry Award No. R22 of 1978, with 
the exception of subclauses (19), (20) and (21) 
employees who are employed by the respondents 
on the Perth Bus Station site, shall be paid a site 
allowance of $ 1.90 per hour for each hour worked 
in lieu of all special rates and provisions. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers 

of Australia (Western Australian 
Branch), Perth 

and 
Seme Electrical 

No. CR483 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

. AWARD No. R22 of 197S 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.20 for each hour 
worked to be paid to employees of Seme Electrical who 
are members of, or eligible to be members of, the 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth whilst they are 
engaged on what is known as the Castle Hotel, York 
project. 

The parties are agreed that the payment of $1.20 per 
hour in lieu of all special rates and provisions contained 
in Clause 18 of the Electrical Contracting Industry 
Award No. R22 of 1978 [with the exception of those 
specified in subclauses (19), (20) and (21) of that clause], 
is warranted on the basis that the disabilities associated 
with the project are in excess of those provided for 
under the award. 

In order to discharge the onus of establishing that the 
Electrical Contracting Industry Award No. R22 of 1978 
does not adequately compensate for the disabilities 
experienced on projects of the type subject of these 
proceedings, Mr Game, on behalf of the applicant 
union, asked that the transcript and reasons for 
decision in the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia v. G. & G. Electrical Enterprises 
Pty Ltd and EPL Kone Pty Ltd, matter No. CR1334 of 
1988 (69 WAIG 1189) be accepted into the record of 
these proceedings. 

For the reasons set out in the decision in matter No. 
CR1334 of 1988 and having heard the parties today in 
relation to the instant application, I accept that the 
claim now before this Commission can be dealt with in 
accordance with the State Wage Principles enunciated 
by the Commission in Court Session in the State Wage 
Decision of September 1988 (68 WAIG 2412) and is 
consistent with the Principles set out by the Full Bench 
of the Commission in the Alcoa case (68 WAIG 
1690). 

I also find in this case that there is no reason to 
distinguish the employees, the subject of this 
application, from other employees on site. 

The project as described is the refurbishment and 
reconstruction of the Castle Hotel in York and whilst no 
inspections have been undertaken in respect of the 
present matter, I note that ispections were conducted 
and there was an arbitrated decision issued by Beech C. 
in respect of the same site for other trades employees on 
15 July 1989 (Matter No. CR201 of 1989). 

The parties to these proceedings accept the Reasons 
for Decision in that matter and raise no objections to a 
site allowance of the same quantum. 

In terms of the disabilities experienced on the site I 
refer to the Reasons for Decision in Matter No. CR 201 
of 1989 and note that in fixing the site allowance Beech 
C. was of the opinion that the extensive handling of 
second-hand timber, the old plaster, the dust and decay 
which formed the entire working environment in the 
old part of the hotel constituted factors over and above 
those generally prescribed by the award. He also took 
into account the age of the hotel and the fact that it was 
still in use during refurbishment and reconstruction. 
This required simultaneous construction and 
demolition work involving an overlap of trades and the 
use of machinery and equipment in enclosed spaces. 

I am satisfied that on the material presented by the 
parties and from the Reasons for Decision set out by 
Beech C. in matter No. CR 201 of 1989 that a site 
allowance of $1.20 for each hour worked is justified to 
compensate for all of the special features and 
disabilities in connection with the site in lieu of and in 
substitution for all or any of the special rates and 
provisions prescribed in Clause 18 of the Electrical 
Contracting Industry Award No. R22 of 1978 [with the 
exception of those specified in subclauses (19), (20) and 
(21) of that clause]. 
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Payment for the allowance now ratified is to be made 
to employees for the time they are engaged on site and 
for the life of the project. 

Appearances: Mr W. Game appeared for the 
applicant. 

Mr O. Moon appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers 

of Australia (Western Australian 
Branch), Perth 

and 
Seme Electrical 

No. CR483 of 1989. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978 
COMMISSIONER R.N. GEORGE. 

30th day of June 1989. 

Order. 
HAVING heard Mr W. Game on behalf of the applicant 
and Mr O. Moon on behalf of the respondent, and by 
consent, the Commission, being satisfied that the 
matter is consistent with the Principles enunciated by 
the State Wage Case Decision, September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That, notwithstanding the provisions of Clause 
18 of the Electrical Contracting Industry Award 
No. R22 of 1978 with the exception of subclauses 
(19), (20) and (21), employees who are employed by 
the respondent on the Castle Hotel site, York, shall 
be paid a site allowance of $ 1.20 per hour for each 
hour worked in lieu of all special rates and 
provisions. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

SCHOOL TEACHEKS 
TRIBUNAL— 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Honourable Minister for Education 
and 

The State School Teachers' Union of 
Western Australia (Incorporated). 

No. T5 of 1989. 
THE COMMISSION CONSTITUTED BY 

THE GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL 

COMMISSIONER G.J. MARTIN (CHAIRMAN) 
MS S.K. RODWAY (MEMBER) 
MS N.F. REEVES (MEMBER). 

6th day of July 1989. 

Reasons for Decision. 
COMMISSIONER MARTIN: This application, filed 
in the Commission on the 23rd day of February 1989 
seeks to vary Clause 5. — Salaries and Payments of the 
Government School Teachers Salaries Award 1981 (69 
WA1G p.1238) by varying the rates of wages for "casual" 
teachers employed in substitution for absent full-time 
teachers ("external relief) and to include a new 
provision for additional payments to a teacher 
employed as part of the normal staffing establishment 
of a school who takes the class of a teacher absentdue to 
ill health or the like ("internal relief). The application 
is made on the following grounds. 

The applicant seeks to amend the Government 
School Teachers' Salaries Award 1981 to reflect an 
agreement over relief teaching reached between 
the Ministry of Education and the State School 
Teachers' Union. 

The agreement seeks to amend the amounts paid 
forstandard/external relief teaching in accordance 
with the four per cent Second Tier agreement. 

Additionally, the agreement seeks to provide for 
teachers who undertake internal relief. These 
changes will occur on a no-cost basis. Accordingly, 
the parties believe the proposed changes are 
consistent with the Wage Principles. 

Grounds. 
The respondent in its "Notice of Answer and Counter 

Proposal" filed in the Commission on the 28th day of 
February 1989 said — "Acede (sic) to the application". 

On the 15thday of March 1989 the Tribunal sat to deal 
with the application. 

The complexity of the circumstances surrounding 
the instant matter requires in my view that some detail 
be recited from the proceedings on the 15th day of 
March 1989. 

In summary, the applicant explained the application 
to us as follows — 

• The application seeks to introduce a standard, 
fixed or flat rate of payment for external relief 
teaching and to introduce an additional 
payment for internal relief teaching. 

• The introduction of the standard rate of 
external relief payment was first mooted in the 
four per cent Second Tier package ratified by 
the Tribunal on the 14th day of April 1988. (68 
WAIG p. 2114.) 

• In 1988 the parties established a negotiating 
group to explore methods of improving the 
delivery of education and working conditions 
generally. 
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• The variations now before the Tribunal are an 
integral part of an agreed package resulting 
from the work of that negotiating group. 

• That package also included 
(1) an agreement to vary the Education Act 

Regulations to provide that long 
service leave (13 weeks) will accrue on 
the basis of 10 years of service and each 
seven years of service thereafter to be 
taken on a term or semester basis 
only 
and 

(2) that teachers who remain in country 
areas beyond the accepted minimum 
tours of duty would be paid a cash 
bonus in order to enhance the 
education system, 

® The variations to the long service leave 
provisions and the country incentive cash 
bonus do not require ratification by the 
Tribunal. 

• The standard, fixed or fiat rate for external 
relief teachers in lieu of the rate of salary- 
derived according to years of experience and 
qualifications will be administratively quicker 
and more convenient. 

• The standard rate t external relief teachers 
was set at a level reflecting the average years of 
experience and qualifications of "recorded" 
relief teachers, discounted by 25 per cent for 
lesser involvement in some tasks performed 
by full-time teachers with a loading of 20 per 
cent in lieu of leave entitlements. In the case of 
external relief teachers employed in one 
school for five or more consecutive days the 
discounting is reduced to 10 per cent. 

• The pre-existing requirement that a teacher be 
absent for at least two days or teacher be 
absent for one day before an external relief 
teacher can be employed has been deleted 
providing schools with more flexibility and 
access to external relief teachers. 

• The internal relief additional rate to provide 
compensation for teachers who do not receive 
their "Duties Other Than Teaching" time 
because of relieving an absent teacher was not 
considered to be a considerable impact as 
some 300 additional teaching positions have 
been created to cater for guaranteed "DOTT" 
time. 

• The announcement of the changes to the 
structure for rates of salary for external relief 
teachers had generated some adverse reaction 
and as a result the respondent had agreed to 
review the rate of salary proposed. 

• In order to comply with award, a variation was 
now sought in the terms of the application 
filed, operative from the agreed date of the 
27th day of February 1989. 

• That date of operation, the 27th day of 
February 1989 was selected as a result of a 
request from the respondent after the matters 
of external and internal relief rates of wages 
were finalised late in January 1989 in order to 
give the teachers affected as much notice as 
practicable of the changes in rates of salary 
resulting therefrom. 

The respondent told us that 
• It has found it difficult to withhold its consent 

to the application given the background to all 
of the circumstances. 

• The application relates to the most 
unpalatable part of a large package. From the 
outset the respondent indicated its opposition 
to the external relief rates being restructured in 
the manner contained in the application for 
both philosophical and practical reasons — 
particularly as it meant a downgrading in 
salary for some people. 

• That opposition has since been expressed to 
the applicant who has undertaken to review 
the situation. 

• In the meantime, in good faith it has to keep its 
side of the bargain which was when the 
package was being negotiated, discussed. This 
particular part of the package took many 
weeks and if consent was not forthcoming the 
whole package may have been in jeopardy. 

Against these explanations the applicant then 
addressed the State Wage Principles — 1988, submitting 
that the "overall" package, conferring as it does benefits 
for students, the community and teachers through the 
enhanced delivery of education was consistent with 
those principles. 

The variations sought in the application it was 
submitted do not represent any additional cost to the 
applicant and in no way represent a vehicle for general 
wage movement. Nor do they impact upon, pre-empt or 
endanger changes which are to take place under the 
Structural Efficiency Principle and which changes 
have been already initiated by the respondent. 

At the end of proceedings we adjourned the 
proceedings to consider what had been put to us and the 
following day we caused the parties to be advised that 
we would leave the matter stand adjourned until the 
applicant had completed the review of the rates of 
salary for external relief teachers. 

By letter dated the 20th day of April 1989 the 
applicant advised us that the review had been 
completed and as a result the quantum of salary for 
proposed fixed, flat or standard rate per day for external 
relief teachers has been increased and reflected in an 
enclosed amended schedule of claim. That amended 
claim was served on the respondent on the 20th day of 
April 1989, a declaration of service reveals. 

Accordingly the applicant requested that the matter 
be relisted for hearing and observed that the respondent 
may now be objecting to the variation sought in the 
application. 

On the 4th day of May 1989 the Tribunal issued 
notices of hearing for the 31st day of May 1989. 

On the 29th day of May 1989 the respondent filed in 
the Commission a further Notice of Answer and 
Counter Proposal "Object to the amended claim". 

In the result the Tribunal heard the submissions and 
evidence of the parties on the 31st day of May, 19th and 
20th days of June 1989 and reserved its decision. 

It is pertinent to observe that whilst all of these events 
were unfolding the agreed new additional payments to 
teachers undertaking internal relief have not been paid. 
In response to a written request from the respondent of 
the 12th day of June 1989 the applicant advised inter alia 
in writing that 

At the outset, let me say that I am most anxious to 
have teachers paid for the internal relief duties 
which they have performed. Unfortunately, advice 
received from the Office of Industrial Relations 
indicates because you have refused to have the 
rates of payment included in the award, the 
Ministry would be breaching part VII of the 
Teachers Award if payments were authorised. 

A speedy and effective solution to this problem is 
available. If at the commencement of the 
adjourned hearing which is to be held on Monday 
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of next week your representative was to indicate the 
Union's willingness to have the internal relief rate 
entered as a consent provision while allowing the 
quantum for external relief to be determined by the 
Tribunal, immediate payment could be made. 

(my emphasis.) 
On the 16th day of June 1989 the respondent entered a 

further Notice of Answer and Counter Proposal in the 
Commission in the following terms. 

This counter proposal seeks to amend . the 
schedule to the previous objection T5. 

The accompanying schedule states 
The SSTUWA amends its objection to 

Application T5 of 1989 by consenting to the 
insertion of the internal relief rates as specified in 
Application T5. 

However, the SSTUWA remains opposed and 
objects to any change to the external relief rates 
and seeks that the current award rates under the 
Government School Teachers" Salaries Award 
remain as they currently are. 

These actions finally clarified the position of the 
respondent for during the proceedings before the 
Tribunal on the 31st day of May 1989 the applicant had 
pressed for a clear statement of the respondent's 
position. 

The respondent had answered on that day that it 
opposed the application wholly. It explained that it 
considered that to include the internal relief rates in the 
award would be contrary to the Wage Fixing Principles 
and all that underpins the Structural Efficiency 
Principle. 

As to the status of the rates of wages for external relief 
teachers it had been clarified in the proceedings of the 
15th day of March 1989 that the rates of wages as 
prescribed in the award must as a matter of course 
continue to be paid until varied by an Order of the 
Tribunal and that any administrative hiccups to the 
contrary would be corrected. 

The respondent's clarified position to this segment of 
the application was explained on the 31st day of May as 
being no disagreement with or fundamental opposition 
to a fixed rate provided it did not involve any person 
receiving less than they do or could do under the award 
as presently structured. 

With the issues thus settled the proceedings 
continued with a clarification by the applicant as to its 
attitude in view of the respondent's exposition of 
attitude. 

The applicant told us that 
• The hearing and determination of the 

application should proceed. 
• What is sought in the application is the subject 

of a package arrangement which is 
indivisible. 

• Failure by the Tribunal to ratify the variations 
sought by the applicant will have serious 
financial implications and place in jeopardy 
the whole package. 

• The package was based on cost neutrality and 
if the proposed internal relief rates are paid in 
conjunction with the existing rates of salaries 
for external relief teachers there will be a cost 
overun of $2.5m which will require a reduction 
in services in some other areas of education. 

The application arises from an agreement executed 
between the parties on the 20th day of January 1989. 

Variously titled by the parties as "Conditions ofWork 
Agreement 1989" and Industrial Agreement it refers in 
Clause 1.—Title — This agreement shall be known as 
the "Primary and Secondary Schools Conditions of 
Work Agreement 1989" (Exhibit 3) and is referred to in 

these reasons for decision as the Agreement. It is to 
operate for the whole of 1989 (Clause 6.—Duration of 
Agreement — Exhibit 3 p. 2). 

Clause 14.—Scheduled Duties of the Agreement 
provides inter alia as follows. 

14(1) Teachers should be released from face to 
face teaching for the following periods of time 
(exclusive of recess and lunch time) 

(a) Primary — 160 minutes (two hours 40 
minutes) 

(b) Secondary — 320 minutes (8x40 minute 
periods). 

(Exhibit 3 pp. 4 and 5.) 
That time when a teacher is released from face to face 

teaching is colloquially referred to as DOTT time — 
Duties Other Than Teaching time. 

In the application before us that part of it which seeks 
to include a new provision in Part V — Allowances and 
Additional Payments of the Award is directed towards 
the situation where a teacher is required to take a class 
during his or her DOTT time due to the absence of a 
fellow full-time or part-time teacher due to ill health or 
the like. 

The new provision commences with the following 
preamble 

(1) A teacher who is directed to undertake 
internal relief during the minimum time set aside 
for release from face to face teaching shall be paid 
the following rates, 

and then follows a scale of hourly rates for each salary 
grade. 

In the application a new definition "Internal Relief 
is claimed in the following terms. 

"Internal Relief means the taking of a relief class by 
a teacher employed as part of the normal staffing 
establishment of a school. That definition of "Internal 
Relief is contained in Clause 3.—Definitions of the 
Agreement (Exhibit 3 p. 1) and the rates per hour for 
such work are contained in the Schedule titled "Agreed 
Rate of Payment for Internal Relief of the 
Agreement. 

(Exhibit 3 p. 17.) 
As revealed in the recitation of the history of this 

matter, earlier in these reasons for decision the parties 
agree that the award be amended to include this new 
provision, although so far as the applicant is concerned, 
in my perception, not in isolation but together with the 
claim in respect of External Relief. 

The applicant, in essence, submitted that the 
Agreement was the beginning of significant changes in 
the delivery of education, with more changes still to 
come, as a result of the co-operation and hard work of 
the parties. 

The changes so far effected in work patterns in the 
Agreement bring them within the bounds of the 
Structural Efficiency Principle thus enabling the 
Tribunal to approve of some of them by award 
variation. 

The respondent told us that it too believed that the 
Agreement, a total package, was not inconsistent with 
the thrust and impetus of the Structural Efficiency 
Principle and referred to the following extract from the 
decision of the Commission in Court Session in the 
State Wage Case — September 1988. 

The objects of the Structural Efficiency 
Principle. 

Finally we believe it is important to repeat the 
thrust of the Structural Efficiency Principle, it is 
not intended that the Principle will be applied in a 
negative cost cutting manner or to formalise 
illusory short term benefits. 
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Its purpose is to facilitate the type of 
fundamental review essential to ensure that 
existing award structures are relevant to modern 
competitive requirements of industry and are in 
the best interests of both management and 
workers. 
[National Wage Case Decision, August 1988. 

Print H400 at p. 6 (68 WAIG p. 2412 at p. 2413)]. 

It shared the view of the applicant that the 
restructuring process, so begun with the Agreement is 
and will be pursued further. An examination of the 
Agreement, for example Clause 12.—Industry 
Restructuring confines the parties' commitment to "the 
ongoing process of industry restructuring and any 
restructuring for teachers" (Exhibit 3 p. 3) and the 
content of the Agreement includes specific provisions 
directed towards flexibility, professional development, 
grievance procedures and an enhancement of 
education for students. 

However, it is fair to say in my view that the major 
thrust by the parties, thus far, is in the direction of the 
title of the Agreement, Conditions of Work as reflected 
in the provisions for class sizes, DOTT time. Long 
Service Leave and Country Incentives. 

Support for that view I believe is to be found in the 
forewords of the parties to the Agreement. 

Whilst it could be said that some aspects of the 
Agreement have a Structural Efficiency flavour, it is not 
a very strong flavour and the package would not in my 
view stand up to the ultimate test of the Principles. 

Furthermore in my view the improvements in 
conditions of employment have been effected contrary 
to Part 7 — State Wage Principles — 1988 of the award if 
in the end result there is the cost overrun predicted by 
the applicant. 

That provision reads 
(1) The employer on whom this award is 

binding shall not increase the rate of wage payable 
to an employee on the 9th day of September 1988 or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

(2) It is a term of this award that the Union 
undertakes, until 1 July 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

(69 WAIG p. 1238 at p. 1243.) 

Having said that it is not necessarily the end of the 
matter. It becomes necessary to identify the nature of 
the internal relief payment and in the context of its 
purpose it could be categorised as an allowance as 
compensation for DOTT time forgone or overtime for 
work performed in time in excess of ordinary hours of 
duty. 

I put aside the latter categorisation as DOTT time is 
part of ordinary hours of duty and thus does not fit an 
overtime label. 

I thus treat the payment as an allowance and as such 
is to be tested under the Principles in accordance with 
the Allowances Principle. 

Paragraph (b) of that Principle provides 
(b) New Allowances: No new allowances shall 

be created unless changes in work have occurred or 
new work or new conditions have arisen; where 
changes have occurred or new work and 
conditions have arisen, the question of a new 
allowance if any should be determined ih 
accordance with the relevant principle. 

The relevant Principle in this context may be 
Work Value Changes or First Awards and 
Extensions to Existing Awards Principles. 

(68 WAIG p. 2412 at p. 2417.) 
I accept that the additional payment in the 

application for "Internal Relief" is a new condition of 
work with the formalisation and recognition in the 
agreement, of DOTT time and what is to happen when 
that is forgone due to relieving an absent teacher and 
that it fits the criteria of the New Allowances 
Principle. 

The next step is to test it against the relevant principle 
which in my view is the Extensions to Existing Award 
Principle and which provides in subclause (b) of that 
Principle. 

(b) In the extension of an existing award to new 
work or to award free work the rates applicable to 
such work will be assessed by reference to the value 
of work already covered by the Award. 

(68 WAIG p. 2412 at p. 2418.) 

The agreed claimed "internal relief rate" is expressed 
as an hourly rate, different for each salary grade. It has 
been calculated by reducing the prescribed award 
salary to a daily salary in accordance with subclause 
(14) of Part 3 — Salary Tables of the Award, discounting 
the result by 25 per cent (reduced preparation, 
programming and marking) and dividing by five to 
produce an hourly rate. (See Table 3 — Proposed 
Standard Rate of Payment for Internal and External 
Relief.) 

That methodology is the same used to obtain the 
proposed External Relief base rate. 

Whether the discounting is appropriate or the fact 
that the calculation is in truth close to a of double time 
for internal relief work is not for me to determine in 
these proceedings. It is for me to determine whether the 
rates have been struck in accordance with the relevant 
Principle and I am satisfied that it has. 

Subject to what is to follow on the question of the rate 
for external relief teaching I approve the variation 
claimed in so far as it relates to the inclusion of a 
provision for internal relief teaching. 

The second part of the application before us goes to 
the question of whether the provisions of the award 
relating to the rates of salary for "casual" or external 
relief teachers should be varied by substituting a 
common hourly rate for the existing provision which 
provides for payments to be made according to each 
teacher's years of experience and qualifications when 
last teaching in'a full-time capacity. 

The existing award provisions define, a "Part-Time 
Teacher" as a teacher employed to work less than full- 
time (69 WAIG p. 1238 at p. 1239) and relates as I 
understand it to a teacher who is regularly employed, 
week to week but for less than five days per week. Such 
teachers are paid pro rata for time worked as a 
proportion of full-time work. 

(69 WAIG p. 1238 at p. 1241.) 

Casual teachers are defined in the award as teachers 
employed as such on an hourly contract (69 WAIG p. 
1238 at p. 1239) and are paid also on a pro rata basis 
although the award is silent on the method of 
payment. 

The award also refers to temporary teachers and 
temporary teachers are defined and referred to in the 
Education Act Regulations 1960 as follows. 

Regulation 62. 
(1) A person may be appointed to the 

department as a teacher 
(a) On a temporary basis, which may be — 

(i) for a fixed term; or 
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(ii) at the discretion of the Chief 
Executive Officer 

(b) on a permanent basis which may be on 
probation. 

Regulation 85. 
(4) Subject to subregulation (5) of this 

regulation, the employment of a temporary teacher 
may be terminated at any time upon the giving of 
one week's notice of termination of employment. 

(5) Where a temporary teacher is employed to 
fill a short term vacancy this employment with the 
department lapses from the date that the Chief 
Executive Officer determines that the vacancy 
filled by the temporary teacher no longer exists. 

Regulation 109. 
(2) A temporary teacher who 

(a) does not work a full school year and 
(b) is employed for a continuous period of 

four weeks or more 
shall be entitled to payment for the same 
proportion of a teacher's annual vacations as the 
period he has worked bears to a full school year's 
work. 

In its amended application the applicant seeks to 
include a new and more explicit provision in the 
following terms. 

Part UIA — Temporary Teachers. 
18 Subject to Clause 19 all temporary teachers, 

casual teachers and part-time teachers 
employed for less than four weeks continuously 
shall be paid the following rates: 

Rate per day — $93.00 
or 
Rate per hour — $17.44 

19 A temporary teacher who is employed in one 
school for five or more consecutive days, but 
less than a continuous period of four weeks, 
shall be paid the following rate: 

Rate per day — $106.63 
provided that such rate of pay shall apply to 
the whole period of employment in that 
school. 

20 The rates expressed in Clauses 18 and 19 shall 
be adjusted in accordance with the following 
formula: 

(a) (i) Clause 18.—Daily Rate 
Annual Salary l)AR x 12 x 0.75 x 12 = Daily 

313 "kT ~T~ "T~ Rate 
(ii) Clause 18.—Hourly Rate 

Daily Rate = Hourly Rate 
__ 

(b) Clause 19.—Daily Rate 
Annual Salary OAR x 12 x 0.86 x 1.2 = Daily 

_ _ _ ____ 

(My emphasis.) 
The history of events which 1 have recited earlier 

gives a basic reference to the purpose of the application 
and the evidence and submissions of the parties 
covered their respective positions in depth. 

So far as the applicant is concerned it believed that it 
had the approval and consent of the respondent to 
restructure the method of calculating the rates of salary 
for casual or external relief teachers and subject to the 
review of the actual rate, the new rate of salary to be 
prescribed. 

From the evidence it is clear to me that such was the 
case and it is regrettable that the respondent 
participated in that exercise without either due regard 
for the implications which ultimately flowed therefrom 

or a full appreciation of the extent to which the 
variations would impact upon those of its members who 
provide the external relief service. 

Be that as it may it now falls to the Tribunal to 
examine the rationale of the applicant and the 
opposition of the respondent to the variations sought 
having regard to the substantial merits of the case, the 
State Wage Principles — 1988 and the Act. 

From the evidence of the applicant's Senior Policy 
Analyst in its Executive Support Unit, the rationale is 
explained as follows. 

The payment for relief teaching proposal aimed 
to make the relief system in primary and secondary 
schools simpler and more efficient by: 

• Determining a flat standard rate of pay 
for external relief teachers (as had been 
previously agreed to during the Second 
Tier Wage Negotiations in 1987); 

• removing all restrictions on one day 
relief; thus providing schools with the 
option of employing external relief 
teachers whenever they were unable to 
cover absences internally; and 

• providing schools with the option of 
employing relief staff internally by 
paying an agreed rate for each additional 
relief teaching period undertaken over 
and above the maximum instruction time 
stipulated in the Conditions of Work 
Agreement. 

The proposal sought to apply an emphasis on 
the use of external relief in preference to the use of 
internal relief thus ensuring, as far as possible, a 
more efficient and productive teaching service. By 
ensuring the DOTT time afforded to teachers, it 
was considered the productivity and effectiveness 
of the delivery of education would be enhanced 
and assist in the reduction of teacher stress. 

(Exhibit 9 pages 2 and 3.) 
The evidence also indicated the incidence and 

durations of external relief duties and the reasons why 
such relief teaching was necessary, the numbers of 
persons providing such services, an analysis of their 
status e.g. on leave, retired and their level of training, 
qualifications and experience. From the data available 
it was calculated that 

the average salary grade of the relief teachers in 
the sample: 8 AR for three-year-trained teachers 
and 8AA for four-year-trained teachers. Overall 
the average salary for all relief teachers fell between 
the 8AR and 9AR salary points. 

(Exhibit 9 p. 7.) 
In the result the overall average salary for all relief 

teachers was set at salary level 8AR. 
From a telephone survey conducted of schools (28 in 

number) enquiring for relief teachers, endeavours were 
made by the applicant to compare the overall duties of 
full-time teachers and external relief teachers. The 
evidence was that 

Every school indicated that none of the 
following duties required a relief teacher to spend 
more than 10 per cent of the time usually devoted 
out of school hours by a full-time teacher: 

• preparing programmes for work; 
• lesson preparation; 
• marking work out of class time; and 
• writing reports. 

External relief teachers are also viewed as not 
having the same longer term accountability as a 
full-time teacher for the ongoing welfare of 
students or of programmes of work. 

(Exhibit 9 pp. 7 and 8.) 
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That information was said to support the proposition 
that the full-time rate of salary should be discounted for 
external relief teachers and the discounting was 
explained in the evidence as follows. 

The rate of payment for external relief agreed 
between the parties was based on 75 per cent of the 
payment of a teacher on salary grade 8AR. This 
figure was based on: 

• the mid-point of the automatic salary 
range for three year trained teachers; 
and 

• an investigation conducted by the Joint 
Committee of Inquiry into Teacher Stress 
in 1985 which showed inter alia that 
teachers typically spend half as much 
time in preparation, programming and 
marking (12.5 hours) as in attendance at 
school each week. 

It was considered that relief and casual teachers 
typically do not have these responsibilities, and 
thus a 66.6 per cent payment would be appropriate. 
However in order to avoid reducing the income of 
external relief teachers to the point where this type 
of employment was no longer attractive, an 
increase to 75 per cent payment was agreed to for 
any period of relief work of up to 20 consecutive 
days. 

In order to recognise the greater preparation and 
marking involved in extended relief work, it was 
also agreed that teachers undertaking continuous 
relief of five days or more in a single school should 
receive a higher percentage payment of the 
standard rate. 

(Exhibit 9 p. 11.) 
(My emphasis.) 

Those propositions were the basis of the applicant's 
original claim. 

The results were published for schools by the 
applicant in February 1989 (Relief Teaching 
Arrangements — memo dated 14 February 1989 from 
the applicant to the Principals of all schools) and the 
opposition became manifest and a review 
undertaken. 

That review was explained in the evidence of Dr W.J. 
Howsc. and who was the applicant's nominee on the 
negotiating group charged with the responsibility of 
bringing the Agreement into being. 

This evidence (Exhibit 10) explained the manner in 
which the review was conducted and the data available 
and its processing. The result of the review did not 
provide grounds for rejecting the basis used in the first 
assessment but in the result the rate of salary was 
increased from level 8AR to level 9AR. 

The mechanics of the calculations are set out 
hereunder(and are based upon the rates of salary which 
existed prior to the $10.00 per week increase in March 
1989). 

Table 3: Proposed Standard Rate of Payment 
for Internal and External Relief. 

Calculation S 
Annual Salary (BAR) ^ 25201.00 
Daily Rate = 25201 x 12 = 96.62 

_ ^ 

Less 25 per cent (reduced preparation, programming 
and marking) = 72.47 

Hourly rate (for internal relief) = S72.47 divided by 
five hours = 14.49 

Casual loading (for external relief) = 4-20 per cent = 17.39 
Daily Rate (for external relief) = $17.39 x five hours - 86.95 

Note; Calculations based on an annual salary of 
S26 430 (for 9AR) would result in the following 
rates: 

Internal relief $15.20 per hour 
External relief $18.24 per hour 
External relief $91.20 per day 

The applicant's argument in respect of this part of the 
application vis a vis the State Wage Principles — 1988 
has already been referred to earlier in these reasons for 
decision and need not be repeated. 

The respondent submitted, in essence, that firstly 
The variation sought for rates of salary for 

external relief teachers in so far as it would reduce 
the salaries of circa 60 per cent of such teachers was 
contrary to the Commission's de facto wage 
principle. 

That "principle" was first expressed in the 1983 
Principles in the reasons for decision in General 
Order Matter No. 461 of 1983 of the 13th day of 
October 1983. 

The Commission in Court Session said in that matter 
inter alia 

However, apart from the fact that the unions may 
be reasonably confident that "pernicious" claims, 
even if made, would be unlikely to be granted by the 
Commission, the Commissioner recognises the 
propriety of subjecting to tests of a kind similar to 
those which will apply to claims by unions during 
the duration of the Principles, any claim by an 
employer to worsen conditions. As a general rule, 
we think that any such claim by an employer 
during that period ought to be refused unless the 
proposed changes are shown to be necessary and 
are on balance to the advantage of the employees 
immediately concerned. 

(63 WA1G p. 2207 at p. 2209.) 
There was no way in the respondent's submission 

that it could be said that proposed change to the rates of 
salaries for external relief teachers was necessary or on 
balance to their advantage. 

It was pointed out by the Tribunal that that de facto 
principle was buried by the Commission in Court 
Session in the 1988 State Wage Case when it said 

The identification of positive initiatives 
underlying structural efficiency and the 
Commission's duty under section 26 of the Act now 
make the need to specify the de facto Principle 
unnecessary. 

(68 WAIG p. 2412 at p. 2415.) 
The respondent dealt with section 26 of the Act, 

reminding the Tribunal that the provisions in 
subsection (3)(c) and which reads; the Commission 

(c) shall have regard for the interests of the 
persons immediately concerned, whether directly 
affected or not and where appropriate for the 
interests of the community as a whole; 

were pertinent to these proceedings having regard to the 
reduction in salary many, relief teachers would face if 
the applicant was successful and the adverse effect on 
children's education if relief teachers considered the 
rates of pay unattractive and ceased to fill this 
necessary service. 

The applicant also made certain submissions 
relating to section 114 of the Act. but I do not find it 
necessary to discuss these. 

In some length the respondent traced the history of 
events leading to the execution of the Agreement and 
drew the conclusion that 

® Up to the time the draft of the agreement was 
put to the Union's supreme governing body 
relief rates had not been part of the negotiating 
agenda. 



• Up to November 1988 the respondent had not 
believed that the agreement was founded 
upon being cost neutral and when the 
applicant realised the impact of internal relief, 
particularly in country areas it sought a cost 
offset and raised, as a new issue the concept of 
a flat external relief rate. 

• The respondent requested a review of the 
applicant's total proposition before the 
application first came for hearing and its own 
survey confirmed its fears that in accepting the 
applicant's argument it ha ' not been aware of 
the facts, thus its subsequ ipposition. 

The applicant's first evidence was directed to the 
accuracy of the applicant's costings and impact of relief 
teaching rates (Exhibit 9) and the applicant's 
foreshadowed budget over-run. That evidence, 
however, being given without access to the applicant's 
basic data was not of great value. 

The respondent presented its c -vey of external 
teachers as Exhibit H and it was e: ned to us in the 
evidence of external relief teacher M. Rhodes. The 
survey was made of640 relief teachers and provides a 37 
per cent response. 

It reveals: 
Professional Profile. 

Question 2.44.7 per cent of RT's are on the 11AA 
and 12AR scale. 

59.4 percent of RT's are on the 10AA/11AA and 
11AR/12AR scale. 

6.1 per cent of RT's are on the 4AA and 5AR 
scale. 

9.6 per cent of RT's are on the 4AA/5AA and 
5AR/6AR scale. 

Question 6. Permanent full-time: Average time 
permanent 6.54 years. Range from no time to 37 
years. 

Relief: Average time only in relief 3.46 years. 
Range from two months to 25 years. 

12 per cent have worked from eight years up to 25 
years in relief. 
Relief Teaching Profile. 

Question 14. 38 per cent find adequate 
programmes for work. 

60 per cent find some instruction for work. 
26 per cent find no instruction. 
Question 15. When there is adequate instruction: 

45 per cent supervise and collect. 
84 per cent present in lesson format. 
63 per cent use additional material. 
75.5 per cent mark work. 
Question 16. When there is inadequate 

instruction for work: 13 per cent supervise (private 
or reading). 

41 per cent seek lesson guidelines from a senior 
teacher. 

78 per cent devise own lessons from school 
material. 

58 per cent bring own prepared lessons. 
Question 17. When called an RT usually finds 65 

per cent teaching staff support for schedule and 
support. 

59 per cent administration support for 
discipline. 

21 per cent little staff support for schedule and 
support. 

17 per cent little administration support for 
discipline. 

Question 20. 27 per cent have written reports. 
23 per cent attend parent/student conference 

meetings. 
36 per cent marked a backlog of work. 
17 per cent attend special conferences on 

individual students. 
93 per cent have done yard duty. 
30 per cent attend special events. 

(Exhibit L pp. 3 and 4.) 
From its data, and at our request during the 

proceedings the applicant has provided the following 
information as to the "profile" of some of its external 
relief teachers. 

Dr Howse has conducted further research based 
on the month of March 1988. This revealed that 
there were in fact 216 teachers who were on some 
form of leave who undertook relief teaching during 
March 1988, with an average of 3.56 days relief 
teaching per teacher. 

The breakup of this leave was as follows: 
Number of 

Type of Leave Persons 
Long Service Leave 3 
Study Leave 6 
Maternity Leave (including 

leave without pay follow- 
ing maternity leave) 164 

Sick Leave 1 
Sports Leave 1 
Leave Without Pay 38 
Stand-Down Leave 2 
Workers' Compensation 1 

With respect to salary classifications, these 
persons were distributed as follows: 

Four Year 
Trained (AA) 

1 
6 
6 

10 
10 
10 
45 

Four persons were on other salary points — one 
each on 8AB, 10AD, 11AB and HAD. 

I note that both surveys show the large numbers of 
external relief teachers on the upper levels of the 
respective salary scales. 

The evidence of Ms Rhodes was also directed to the 
additional skills which must be exercised by external 
relief teachers in having at very short notice to 
familiarise oneself with the school, its systems, rules 
and administration and then with a classroom of 
strange students, their discipline, the lesson plan for the 
day or lesson and the like. Those factors it was put 
balanced or outweighed the fact that, as the survey 
indicates, the external relief teachers do not all 
participate in the full range of duties and tasks 
associated with full-time teaching. 

Additional material submitted by the respondent 
went to the level of rates of salaries for "casual teachers" 
in other states or territories of the Commonwealth 
[Exhibit I (1 and 2)] and which highlighted that only two 
areas namely Victoria and the Northern Territory have 
a flat rate and in both cases it is considerably higher 
than those proposed by the applicant. 
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Viewed as a whole, the issues before the Tribunal on 
the question of the rates of salary for external relief 
teachers, prompt me to observe that it is a sorry state of 
affairs in the industrial relations sense and that the 
parties in hindsight have a lot to answer for. 

The concept of the flat rate was conceived and 
executed in haste, based upon data not shared by the 
parties and originally accepted by the respondent 
without sufficient thought for its obvious 
repercussions. 

Be all that as it may, we as a Tribunal must examine 
the parties positions as expressed to us in these 
proceedings in accordance with equity, good 
conscience and the substantial merits of the case within 
the structure of our jurisdiction as laid down by the 
Act. 

That the respondent at first agreed and later 
disagreed with the applicant's proposals in the context 
of an indivisible package is understandable from the 
material before us but clearly raises the question and a 
very important question for the applicant as to the 
future of the package, if there is to be a cost over-run as 
distinct from cost neutrality as a result of these 
proceedings. 

In these proceedings we cannot bind the respondent 
to its original consent nor can we in equity use that 
original consentperse to find in favour of the applicant. 
To do that would not be a proper discharge of our 
obligations. 

We must leave the applicant with the unenviable task 
of deciding whether it acknowledges the integrity of the 
Agreement or not. in the light of our decision of the 
merits of the application. 

Upon the merits of the matters it is clearly inequitable 
and illogical to compress a scale of salaries, to which a 
person progresses by virture of qualifications and 
experience, to one middle of the range salary. To do so 
artificially and unjustifiably increases the rate of salary 
for the persons on the bottom of the scale and unjustly 
and unwarrantedly reduces the rate of salary for the 
persons on the top of the scale. 

Each step has its own value in terms of qualifications 
and experience and value will not dissipate necessarily 
by virtue of a person not teaching full-time. Nor can it be 
said by any stretch of the imagination that any one rate 
is a proper measurement of the value of the work to be 
performed by a newly qualified primary school teacher, 
a maths teacher of many years in secondary schools or a 
specialist in manual arts — be they casual or full- 
time. 

If such were the case there would not need to be a 
scale of salaries for teachers at large — and that is not 
suggested by any party and nor would I expect the 
proposition to be entertained by either party or the 
Tribunal any more than I would expect the proposition 
that a casual truck driver's rate could be expressed so 
that he or she would receive a 20 tonne rate for driving a 
one tonne vehicle or a vehicle in excess of 80 tonne, 
would attract any support as a matter of logic or equity. 
It may be the case as the evidence indicates that there 
are grounds for discounting the various rates for duties 
not undertaken by casual teachers when compared with 
full-time teachers. However to test that proposition 
would require a greater amount of research and detail 
than presently apparently in the possession of the 
parties. It may also be the case that a casual teacher 
needs to develop additional skills to effectively take 
over from an absent full-time teacher. 

Whatever the merits of those two propositions I find 
that the applicant's proposed variation lacks industrial 
relations merit whatever other advantages it may have 
such as expedition and administrative efficiency and 
convenience. 

Additionally I discern no basis upon which the 
applicant can rely upon the State Wage Principles — 
1988 to support its claim, even if one reads paragraph 
(d) of the Work Value Changes Principle in the negative 
sense (68 WAIG p. 2415 at p. 2417) — as there has not 
been demonstrated any significant net alteration to 
work value. 

Accordingly on the merits, the State Wage Principles 
— 1988 and the imperatives of the Act, vis a vis section 26 
— the application so far as it relates to the rates of salary 
for casual or relief teachers must fail in my view and will 
not be allowed. 

The minutes of the proposed Order to issue in 
determination of this application now issue and may be 
spoken to by the parties at a time to be arranged. 

MS S.K. ROD WAY: I agree that the award should be 
varied to include the agreed rates of payment for 
internal relief teachers. I do not agree that the existing 
rates of salary for external relief teachers should be 
varied. 

MS N.K. REEVES: I agree with the terms of the 
Chairman's proposed Order to issue in determination 
of this application. 

COMMISSIONER G.J. MARTIN: The unanimous 
decision of the Tribunal is accordingly in the terms of 
my reasons for decision and reflected in the Minutes of 
the Proposed Order. 

Appearances: Mr G.M. Overman (of Counsel) 
appeared on behalf of the applicant. 

Mrs M. Manning appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Honourable Minister for Education 

and 
The State School Teachers' Union of 

Western Australia (Incorporated). 
No. T5 of 1989. 

GOVERNMENT SCHOOL TEACHERS' 
SALARIES AWARD (1981). 

THE COMMISSION CONSTITUTED BY 
THE GOVERNMENT SCHOOL TEACHERS 

TRIBUNAL. 
COMMISSIONER G.J. MARTIN (Chairman) 

MS S.K. RODWAY (Member) 
MS N.F. REEVES (Member). 

6th day of July 1989. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) on 
behalf of the Applicant and Ms M. Manning on behalf 
of the Respondent, the Commission, constituted by the 
Government School Teachers Tribunal, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Government School Teachers' Salaries 
Award (1981) as varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the dates 
specified therein. 

(Sgd.) G.J. MARTIN. 
[L.S.J Commissioner, Chairman. 
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Schedule. 
Part 5.—Allowances and Additional Payments: 

Insert after subclause 14 of this part a new subclause 15 
in the following terms — 

15. (1) A teacher who is directed to undertake 
internal relief work during the minimum time set 
aside for release from face-to-face teaching shall be 
paid the following rates: 

Column A Column B 
Salary Grade Hourly Rate Hourly Rate 

$ $ 
11AA 19.69 20.00 
10AA 18.90 19.22 
9AA 18.13 18.44 
8AA 17.36 17.67 
7AA 16.46 16.77 
6AA 16.32 16.65 
5AA 16.32 16.65 
4AA 16.32 16.65 

12AR 17.41 17.72 
11AR 16.99 17.30 
10AR 16.53 16.84 
9AR 16.32 16.65 
8AR 16.32 16.65 
7AR 16.32 16.65 
6AR 16.32 16.65 
5AR 16.32 16.65 

(2) Payments for such work shall be made four 
times per year. 

(3) The rates prescribed in Column A of this 
clause shall have effect from the 27th day of 
February 1989 and the rates prescribed in Column 
B of this clause shall have effect from the beginning 
of the first pay period commencing on or after the 
16th day of March 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union of WA (Inc). 

No. TC14 of 1989. 
GOVERNMENT SCHOOL TEACHERS 

TRIBUNAL. 
7th day of August 1989. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979 a conference was convened before the 
Commission constituted by the Government School 
Teachers Tribunal on 21 July and reconvened on 25 and 
27 July and again on 7 August 1989. between the Hon 
Minister for Education and the State School Teachers" 
Union of WA (Inc). an organisation of employees 
registered under the said Act. relating to a claim by the 
said Union for a 15 per cent increase in the salaries 
payable to Government school teachers in Western 
Australia; the parties having previously informally 
conferred before Mr Commissioner Fielding on the 
14th day of July with respect to the same matter; and 
whereas the Union by its executive having directed its 
members to partake in industrial action in the form of a 
strike on Monday. 31 July 1989 in support of the said 
claim has subsequently directed its members to engage 
in further industrial action in support of the said claim 
by not participating in any formal meetings at any 
venue, including Head and District offices concerning 
certain matters: and whereas in compliance with the 

said directives it appears that certain members of the 
Union are continuing to engage or are likely to engage 
in industrial action in support of the said claim; and 
whereas the Tribunal is of the opinion that it is 
necessary the industrial action cease forthwith and any 
threatened industrial action be cancelled in order to 
create a proper environment for the parties to exchange 
attitudes and information likely to assist in the 
resolution of the disputes surrounding the claim; and 
whereas despite the aforementioned conferences at 
which the Union was implored to desist with industrial 
action at this time to allow negotiations to take place 
between the parties with respect to the claim, the Union 
persists with plans to implement industrial action in 
support of the claim and there is no immediate prospect 
of that action ceasing; now therefore, the Government 
School Teachers Tribunal, pursuant to the powers 
vested in it, by the said Act, doth hereby order— 

1. That until further order the Union, through its 
executive, no later than Wednesday, 9 August 
withdraw its endorsement of industrial action 
in support of the claim for salary increases for 
its members and in particular, but without 
limiting the generality of the foregoing, 
forthwith take all such steps as may be 
necessary to cancel its endorsement of the 
industrial action planned to commence on 
and from Monday. 7 August 1989; and 

2. That until further order, the Union and its 
officials take all such steps as may be 
necessary to ensure that no industrial action in 
respect of the said claim occurs; and 

3. That the parties fully and thoroughly confer 
regarding the Union's claim with a view to 
reaching a settlement of the claim consistent 
with the limits imposed by the State Wage 
Fixing Principles; and 

4. That either the Union or the Minister may. on 
giving 24 hours" notice to the other, apply to 
the Tribunal to vary or set aside the terms of 
this order. 

(Sgd.) G.L. FIELDING. 
[L.S.] Deputy Chairman, 

State School Teachers Tribunal. 
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COAL INDUSTRY TRIBUNAL — 
Awards/agreements — 

Variation of — 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL, 
Held at Collie on the 14th day of May 1989. 

Application No. 12 of 1989. 
Between Coal Miners Industrial Union of 

Workers of Western Australia; 
Australian Colliery Staff Association; 

Collie District Deputies Union of Workers; 
Australasian Society of Engineers, Moulders 

and Foundry Workers Industrial Union of Workers 
and Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, Applicants 
and 

Griffin Coal Mining Co Ltd and 
Western Collieries Limited. Respondents. 

In the matter of an application to prescribe 
the Picnic Day holiday for 1989. 

Decision of the Tribunal 
THE CHAIRMAN; This is an application brought by 
all four unions on the coalfield, or indeed the five 
unions if you have regard for the two that cover the 
trades, seeking to h ave the Tribunal ratify an agreement 
reached between them and the two companies to have 
the prescribed holiday known as Picnic Day taken on 
Foundation Day, Monday 5 June this year rather than 
on the Queen's Birthday holiday, which would 
ordinarily be 2 October 1989. 

In the past when the unions and the companies have 
reached agreement to vary the dates of the holidays 
prescribed in the relevant awards, they have been 
content to deal with it without ratification from the 
Tribunal. However, recently that has given rise to 
problems of award interpretation as it affects those who 
join the workforce after the varied holiday has been 
taken by others. Sensibly the parties seek to overcome 
that by having the Tribunal ratify the agreement. 

Our unanimous view is that the agreement is a 
sensible one. There should be an order that 
notwithstanding Clause 12oftheCoal Mining Industry 
(Miners' Western Australia) Award, No. 4 of 1953, 
Clause 12 of the Engineers Coal Mining Award 1953, 
Clause lOof the Colliery Staff AwardNo. 62 of 1955, and 
Clause 14 of the Collie Deputies Award No. 19 of 1954, 
the holiday known as Picnic Day shall be taken on 5 
June — that is to say Foundation Day, rather than on 
the Queen's Birthday. 

Order. 
HAVING heard Mr G. Wood on behalf of the 
Applicants and Miss G. Marton on behalf of the 
respondents the Tribunal, by consent, doth hereby 
award, order and prescribe: 

That notwithstanding the provisions of Clause 
12 of the Coal Mining Industry (Miners' Western 
Australia) Award No. 4 of 1953. Clause 12 of the 
Engineers Coal Mining Award 1953, Clause 10 of 
the Colliery Staff Award No. 62 of 1955 and Clause 
14 of the Collie Deputies Award No. 19 of 1954. the 
holiday known as Picnic Day shall in 1989 be 
observed on 5 June (Foundation Day), rather than 
on the day fixed to celebrate the Sovereign's 
Birthday. 

(Sgd.) G.L. FIELDING. 
Chairman, 

Western Australian Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 12th and 13th days 
of July 1989. 

Application No. 13 of 1989. 
Griffin Coal Mining Company Limited. Applicant 

and 
The Coal Miners' Industrial Union of Workers of 

Western Austrlia. Collie, Respondent 
Foundry Workers, Industrial Union of Workers 

and Australian Metal Workers Union, Respondent. 
Application No. 19 of 1989. 

Between The Coal Miners' Industrial Union of 
Workers of Western Australia. Collie. Applicant 

and 
Griffin Coal Mining Company Limited, Respondent. 

In the matter of applications to vary the 
night shift arrangements for miners employed 

by Griffin Coal Mining Company Limited. 

Decision of the Tribunal. 
THE CHAIRMAN; These are two applications before 
the Tribunal each principally involving the future of 
night shift as worked by the miners employed by the 
Griffin Coal Mining Company Limited. By application 
No. 13 of 1989 the company seeks to amend the Griffin 
Coal Mining Company (Special Conditions of 
Employment — Miners) Award 1988 to provide that the 
ordinary hours of work be performed on three shifts per 
day; either by rotating, or alternatively permanent day, 
afternoon or night shifts. In addition, the company 
seeks to insert a requirement into the award that 
employees work reasonable overtime as a condition of 
their employment. The company seeks also to vary the 
existing entitlement of continuous shift workers to an 
additional week's leave. Furthermore, it seeks to amend 
the annual leave provision to remove the obligation to 
maintain year round operations without having to 
allow the bulk of the miners annual leave over the 
Christmas/New Year period. 

The Coal Miners' Industrial Union of Workers of 
Western Australia, Collie opposes the claim in toto. By 
way of a counter claim the union seeks to limit the 
ordinary hours of work to rotating day and afternoon 
shifts, or alternatively, to a permanent day shift, in each 
case limited to work on Monday to Friday inclusive. It 
proposes that the penalty for any ordinary hours 
worked between 10.00 p.m. and 8.00 a.m. be increased 
from 25 per cent to 35 per cent. Moreover, the union by- 
application No. 19 of 1989 seeks to discontinue the 
Griffin Coal Mining Company Limited Night Shift 
(Muja Operations) Agreement 1987. 

So far as is material, the present award provisions 
provide that ordinary hours are to be worked from 
Monday to Friday inclusive with a requirement that 
employees perform such overtime as "is absolutely 
necessary". Though the Coal Mining Industry (Miners' 
Western Australia) Award 1981 is less than clear on the 
matter, the ordinary hours of work for the great bulk of 
miners has been taken as limited to day and afternoon 
shift. Indeed, that was the rationale for the Griffin Coal 
Mining Company Limited Shift (Muja Operations) 
Agreement 1987 which provides that, notwithstanding 
the provisions of that Award a limited night shift 
manned by 35 personnel would operate between the 
hours of 12.00 a.m. and 7.00 a.m. Monday and 10.00 p.m. 
to 5.00 p.m. on Tuesday to Friday inclusive. That 
agreement was reached only after protracted 
negotiations and with much reluctance on the part of 
the union. The Agreement gave the parties liberty to 
apply to review its provisions after the expiration of 12 
months. It is in purported exercise of that right that the 
union now seeks to have the Agreement rescinded. 



Apart from the limited night shift worked under the 
Agreement and the maintenance night shift worked by 
the engineering trades, night shift is not worked 
regularly on the Collie coalfield. Indeed, an application 
by the company to introduce a regular night shift was 
rejected by the Tribunal in 1966. 

Since at least early in 1988 the company has been 
negotiating with the union for the implementation of a 
full night shift. Indeed, the company's hope was that a 
full night shift might be implemented by 1 January this 
year. That did not occur because agreement could not 
be reached on the matter, although some progress was 
made in the negotiations. The company's policy, as 
expressed by its Managing Director, Mr A.C. Carter, in 
these proceedings was that it did not want to confront 
the union with change, but rather preferred that change 
should be implemented by agreement. However, when 
late in June of this year no agreement had been reached, 
the company took the matter into its own hands and to 
its discredit, took what can only be described as 
industrial action. Despite the night shift Agreement it 
instructed all of its employees covered by this 
application to work their ordinary hours of work on the 
basis of a roster embodying a day. afternoon and night 
shift with effect from 3 July 1989. This action was taken, 
notwithstanding that application had just recently been 
made but not granted, to review the terms of the 
Agreement as provided therein. Whatever might be said 
about the ambiguities as to shiftwork, particularly night 
shift, in the Coal Mining Industry (Miners' Western 
Australia) Award 1981, the spirit if not the letter of the 
Night Shift Agreement is clear and unambiguous. No 
matter how desperate the company felt about the matter 
its action is unbecoming of a responsive employer, 
particularly in an industry which has a contemporary 
history of dispute resolution largely without industrial 
action. 

The company argues that it is necessary to work 24 
hours a day in order that it meet its contractual 
obligations to supply coal to the State Energy 
Commission for the generation of electricity. Those 
obligations are said to require it currently to supply 1.9 
million tonnes of coal per annum and to maintain 
uncovered coal reserves of 240 000 tonnes. 

The company argues that there is a need to reduce the 
cost of its coal in order to make it more competitive with 
other electricity generating fuels and to thus preserve 
the vital market it has with the State Energy 
Commission. It argues that coal, as an electricity 
generating fuel, at present prices, is under a severe cost 
disadvantage to alternative fuels, particularly gas. 
Furthermore, Collie coal is now liable to compete with 
recent coal discoveries made elsewhere in the State, 
particularly in those the Hill River district. The 
argument is that unless the cost of its coal is reduced the 
continued viability of the coal industry in Collie is at 
risk. 

The company contends that the capital cost of 
equipment has increased drastically and that by greater 
use of this equipment, the cost of coal can be 
significantly reduced. This would not only put it in a 
better position to compete with other sources of energy 
which the State Energy Commission might use, but 
enable the company to have a greater chance of success 
in achieving alternative sales and so enhance the future 
of the coal industry in Collie. 

The company suggests that since the Tribunal last 
rejected a claim to work a night shift on the coalfield, the 
industry has undergone great changes. Those changes 
include increasing competition from other electricity 
generating fuels, such as gas; the fact that the company 
has been unable to meet its contractual obligations to 
the State Energy Commission; the fact that nationwide 

the coal industry now largely operates on a three shifts 
bases, and the fact that arrangements to ensure safety in 
the workplace have greatly improved. 

The company also draws some comfort from the fact 
that the union in the recent past has agreed, in principle, 
following an aggregate meeting of its members, to the 
implementation of night shift. Furthermore, the 
company draws attention to the somewhat similar 
conclusion reached by the Economic sub-committee of 
the Western Australian Coal Industry Council. The 
Council is a body comprising representatives of 
government, labour and management. Amongst its 
objects are the assistance of those engaged in the 
industry to achieve improved efficiency, lower 
production costs and improved competitiveness with 
other fields, and to ensure continuing development of 
the Collie coalfields as an essential element of energy 
development in Western Australia. 

The union, on the other hand, argues that nothing 
has changed since 1966 and that much the same 
arguments used on this occasion by the company were 
rejected at that time by the Tribunal. It points out that 
there is a high accident rate on the mines in Collie and 
that the climate, particularly the winter, is not 
conducive to safely working a night shift. The union 
suggests that the company is putting efficiency before 
the safety of its workforce. Moreover, the union says that 
the night shift is unnecessary to achieve the required 
production levels. In essence, the union argues that, a 
cause of the company's production shortfall is poor 
management. For example, it says that the increasingly 
long haulage cycles could be shortened by pit 
adjustments, and in any event those cycles are likely to 
be shortened as the pit is nearing its deepest operational 
depth. The union complains, too, of poor maintenance 
programmes which have resulted in equipment not 
being available when it should have been. The union 
suggests that with proper management techniques, the 
company could meet its contractual obligations 
without the need for a night shift. 

So far as the marketing arguments are concerned, the 
union makes mention of the fact that Collie coal is not 
sold internationally, but only locally, and thus the 
consequences of international market forces on the 
price of coal are not a relevant factor for Collie coal. 
Likewise, unlike the industry in New South Wales, there 
is no suggestion that the company is becoming 
insolvent, rather its profits are being maintained and 
indeed labour costs are falling. 

Finally, but not the least important of its arguments, 
is the union's concern about continued job security in 
the industry. The union is concerned that if a full night 
shift is implemented there will be potential for over- 
production of coal leading to retrenchments by the 
company. Furthermore, it is concerned that the price 
reductions the company seeks could be used to 
undermine the capacity of Western Collieries Ltd, the 
other coal producer on the Collie coalfield, to sell its 
coal, thereby leading to redundancies by that 
company. 

The union suggests that it is prepared to participate in 
moves to enhance the industry's viability, but on the 
understanding that the company does its part by 
introducing technological changes. 

The employees' and employers' representatives on 
the Tribunal are evenly divided on this matter, so that by 
virtue of section 5(11) of the Act, the decision of the 
Tribunal becomes that of the Chairman. 

Clearly, the company carries the onus to show that 
the status quo, in this case the working of a limited night 
shift only, should be altered. In my view it has 
adequately discharged that onus. The evidence quite 
unequivocally shows that the company has, of recent 
times, not met all of its contractual obligations with the 
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State Energy Commission. Last year it apparently 
failed by 160 000 tonnes to supply the contracted 
quantity of coal. It is to be borne in mind, too, that the 
company's obligation to the State Energy Commission 
is apparently not merely to produce coal, but to 
maintain uncovered coal reserves. There is now a 
shortfall in the required movement of the overburden. 
Despite increases in manning levels and the good 
results at the Chicken Creek minesite, overall the 
stripping ratio of coal production to overburden has 
been well below that necessary to meet the company's 
contractual obligations for all but one year since 1980/ 
81. 

The union's claim that the limited night shift has not 
been productive is not borne out by the facts. Whilst it 
appears to be the case that coal production may have 
actually declined in the year 1988, although it seems to 
be on the increase thus far this year, the total material 
movement including overburden has increased from 
approximately 49 000 bcm per day in 1986/87 to 
approximately 53 000 bcm per day in 1988/89. Those 
figures, supplied by the union, confirm those supplied 
by the company which suggest that there has been a 
significant increase in overburden production with the 
introduction of night shift, albeit that it has fluctuated 
somewhat. 

No one suggested that the company had met fully its 
contractual obligations to the State Energy 
Commission of recent times. While the company does 
not meet those obligations, it is fair to assume that the 
continuation of its contract will at best, be at risk, if not 
liable to termination. Clearly, that is an unsatisfactory 
position and one which I would be surprised if the 
union would want to countenance. Whilst it would be 
naive to suggest that political and social considerations 
might not temper the effects of this non-compliance, it 
is, I suggest, unrealistic to think that those 
considerations will be applied so sympathetically that 
no salvaging action is required from those in the 
industry. Indeed, that would seem to be part of the 
rationale for the creation of the Western Australian 
Coal Industry Council. 

In addition, the unchallenged evidence is that Collie 
coal is too expensive at present prices to remain a viable 
source of energy for use by the State Energy 
Commission. The material submitted to the Tribunal 
indicates that that is the view of the Deputy Premier, 
who has ministerial responsibility for the State Energy 
Commission. That view was supported by Mr D.W. 
Saunders, Director of Energy Policy Planning in the 
Government Energy Policy Planning Bureau, in 
detailed evidence before the Tribunal. He testified that 
the price of electricity had become "internationalised". 
Large industrial consumers of electricity must 
necessarily have regard to its cost. If industry in this 
State is to be competitive, electricity costs must 
necessarily be competitive with that elsewhere. His 
testimony graphically illustrated that not only is 
electricity in this State the highest of any State in the 
nation, but that a significantly contributing factor to 
that is the price of Collie coal, which is significantly 
more expensive than other available fuels. Gas, he said, 
is by far the most favoured fuel for these purposes. It is 
environmentally more acceptable than coal and 
generating costs are much less. Electricity generating 
plants are a quarter of the cost of coal fired plants and 
much quicker to bring on stream. Mr Saunders pointed 
out that even using the most realistic price for Collie 
coal, gas turbine produced electricity is cheaper and the 
most rational choice, even with gas prices three times 
those which might now be expected to be paid. He 
further testified that there were many new gas wells 
planned for Western Australia, thus ensuring not an 
adequate supply, but a competitive supply to the State 
Energy Commission if need be. He suggested, too, that 

there was potential for cheaper supplies of coal to be 
made available from places other than at Collie, for 
example Hill River. Tnus if the State Energy 
Commission was to continue to use Collie coal in the 
future, its price must come down. 

This thesis is supported by the Economic sub- 
committee of the Western Australian Coal Industry 
Council in its Report on Markets for Collie Coal, which 
concluded that there are prospects for expansion of the 
existing markets for Collie coal, however, "it was 
repeatedly emphasised that Collie coal had to be world 
competitive in price if it was to hold a place in the 
significant markets". The Committee noted that "the 
price of Collie coal must be competitive in relation to 
gas and fuel oil prices since these are potential coal 
substitutes in the production of steam for electricity 
generation". 

Mr Carter testified, as did Mr Saunders, that the price 
of coal can be reduced by much more greater use of the 
company's capital equipment. For example, savings of 
up to $1.19 per tonne could be made in plant ownership 
costs alone if the plant is worked three shifts, seven days 
a week, or up to 90 cents per tonne if three shifts are 
worked on a five day a week basis. Obviously, the more 
the plant is used over a given timespan the cheaper will 
be its effective capital cost. Furthermore, Mr Carter's 
evidence is and again it stands to reason, that the 
number of trucks required to complete the truck hours 
necessary to deliver a given tonnage will be less than the 
greater the use made of the trucks. Hence the capital 
cost of providing this equipment is reduced. Thus, for 
example, the evidence is that it would require only 40 
haulpaks against 21 to meet the company's contractual 
obligations if three rather than two full shifts were 
worked over a five day week. 

I am bound to say that I unhesitatingly accept that it is 
significantly cheaper to produce coal over three shifts 
per day rather than over two, as Mr Carter and Mr 
Saunders suggest. 

The union argues that significant savings can be 
made through new technology. As to that the material 
discloses that the company has indeed spent much on 
requiring new capital equipment. It appears to have 
spent $18.5 million last year and $10.1 million this year 
and that in the context of a post-tax profit of 
approximately $11 million. It might be that the 
company's contractual problems, of which it now 
complains, are due in part to the failure to acquire 
modem equipment in the years past, or to other poor 
management practices, but it hardly seems sensible to 
ignore the consequences of that conduct, particularly 
given the dire consequences of inaction as outlined by 
Mr Carter and Mr Saunders. 

Furthermore, I accept the evidence of the company's 
Principal Mining Engineer, Mr A.J. King, and its Mine 
Manager at Muja, Mr T.C. Stay, that the nature of the 
company's operations are not such as to accommodate 
efficiently very much bigger equipment than that 
already in operation or envisaged. It seems, apart from 
anything else, that pit congestion prevents any different 
sort of operation. 

Although the union complains that the company is 
operating inefficiently, again the material suggests it is 
more efficient than it once was. For example, at Muja 
where production shortfall is most acute, although the 
loading capacity has fallen over the past five years, the 
material moved per cubic metre has increased 
dramatically, which would suggest an increase in 
efficiency. Likewise, the material moved per unit of 
hauling capacity has increased over recent years to 
levels higher than those which existed in 1980-83 
despite the longer haulage cycle. This would also 
suggest an increase in efficiency. I accept that the longer 
haulage cycles are due to the fact the pit is approaching 
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its maximum depth. Although the union suggested that 
those cycles could be shortened by a different routing, 
the unchallenged engineering evidence is that that is 
not the case. 

The need to reduce prices and increase 
competitiveness to save the industry in Collie does not 1 
suspect, really come as any great revelation to union. 
Indeed, much of the thesis of Mr Saunders seems 
previously to have been accepted by the union and the 
Western Australian Coal Industry Consultative 
Council, I have made mention of the report of the 
Council's Economic sub-committee. The report of the 
Council's Overseas Mission in 1987 which consisted 
amongst others of senior union representatives, 
recommended that its members should discuss 
"examining changes in working practices, including 
more flexibility in work rosters which would allow 
increased use of higher capital cost equipment and 
allow the introduction of larger scale of equipment in 
the future". Furthermore, in a recent draft discussion 
paper the union executive, through its General 
Secretary, after drawing attention to many of the 
arguments mentioned by Mr Saunders in evidence 
before the Tribunal, in particular the need for Collie 
coal to be competitive with other fuels, recommended to 
its members that there be "inserted in the award 
provision to supply labour 24 hours a day, five days a 
week, provided that conditions are acceptable to the 
rank and File. (Based on the 35 hour week.) This would 
only be for 45.2 weeks of the year as it is at present. We 
feel this will assist in producing coal at a most 
competitive price. This would therefore indicate our 
willingness to co-operate in the future development in 
the Collie coalfield". The Executive, in making that 
recommendation, displayed an admirable capacity to 
recognise the true needs of the industry and thereby the 
continued welfare of its members which is dependent 
on a viable industry. In so doing the union was 
continuing the tradition which has characterised the 
industry in this State of recognising that the interests of 
its members cannot be divorced from those of the 
industry. Plainly the industry cannot stand still if it is to 
survive. In those circumstances it is much better if, as 
the discussion paper suggests, the union accepts the 
inevitable and participates in the change process, rather 
than resist change at all costs and ultimately be forced 
to accept the unpalatable. 

1 turn now to consider the case in 1966 when the 
Tribunal rejected a claim by the company for the 
introduction of a regular full night shift. On that 
occasion it seems that the company sought the 
implementation of a night shift at its Muja open cut 
operation to help in the removal of overburden by using 
excavators and Euclid motor trucks. The company 
"feared" that the coal already uncovered would not be 
sufficient to meet existing orders "plus possible future 
orders". The claim was apparently made against a 
number of unions, including The Coal Miners' 
Industrial Union ofWorkers ofWestern Australia, each 
of whom strenuously opposed the claim. The 
Chairman, on behalf of the Tribunal, decided to make 
no order because he concluded that the "overburden 
position is not desperate so as to warrant the woking of 
excavators and motor trucks on night shift"; that 
"climatic conditions prevail ng at Collie during night 
shift hours provide an added element of danger to the 
working of earthmoving equipment"; that "a departure 
from standard Australian practices is not warranted"; 
and that "serious consideration should be given by the 
company and the unions to alternative proposals which 
would enable the most economic use of costly 
equipment. 

In my view it is not right to say that the position now is 
no different to what it was found to be in 1966.1 do not 
know what evidence was led regarding any contractual 

shortfall by the company. It seems from the published 
decision to have been merely a fear that there was 
insufficient uncovered coal. However, the evidence was 
that the "uncovered coal reserves were adequate for 
immediate needs". That simply cannot be said to be the 
case now in view of the uncontradicted evidence 
regarding the contractual shortfall in uncovered coal. 

In addition, whilst I must accept that climatic 
conditions in and around Collie have not changed 
materially, if at all, over the last 23 years, I take the view 
that there is now a much more sophisticated approach 
to safety matters in the community than before. T hat is 
reflected in the Occupational Health. Safety and 
Welfare legislation which is now commonplace 
throughout the country. That legislation has brought 
about a more sophisticated approach to safety 
management by both employers and employees, and 
while the legislation in this State does not. by its terms, 
apply to the coal industry, it is unthinkable to suggest 
that the safety standards in the coal industry could be 
any less than those required for workplaces in other 
parts of the State. 

The union claims that the most dangerous aspect of 
the climate is the rain and fog. These characteristics are, 
of course, most prevalent in winter when much of the 
afternoon shift, which commences at 3.00 p.m., is 
worked in darkness. Whilst I accept that at the 
beginning of the shift the employees have an 
opportunity to assess the lie of the land, I find it difficult 
to differentiate in these circumstances between work on 
afternoon shift, a large part of which is worked in 
darkness. It might be that fog does not settle 'till well 
into the evening, but the evidence is that during the 
limited night shift fog has not been a significant 
problem. The Company however, accepts that if and 
when fog becomes so bad that visibility is impaired 
beyond safe limits, night shift should cease. 

The union complains that the company's proposal 
puts efficiency before safety. The evidence is that the 
company has no desire to operate an unsafe workplace 
and that it has never challenged the determination of 
the statutory safety officers as to matters of safety. I 
hasten to add that I would find it difficult to accept that 
the deputies are not properly qualified to supervise 
night shift 

Material tendered from the State Coal Mining 
Engineer suggests that there is nothing inherently 
dangerous in working a night shift. Even if much the 
same was said in the earlier case, I think it is fair to 
assume that with the modern emphasis on safety in the 
workplace, it is not unreasonable to assume that safety 
considerations will properly be borne in mind by the 
company during the night shift as, indeed, it should be 
for all shifts. Moreover, the accident statistics presented 
to the Tribunal in the course of these proceedings do not 
suggest that woridng in the hours of darkness is 
significantly more dangerous than in daylight or that 
the company has overlooked its safety obligation in that 
time. 

It can no longer be said that it is "standard practice 
throughout Australia in working open cuts to confine 
overburden removal to day and afternoon shifts only, 
drag line operations excepted". Changes to the coal 
industry in the Eastern States of recent times now 
render that conclusion totally invalid. Hence, by 
requiring employees to remove overburden on a night 
shift is no longer "a departure from standard Australian 
practice" as was held to be the case in the 1966. 
proceedings. Indeed, the reverse is the case. 

The suggestion in the 1966 case that serious 
consideration should be given by the company and the 
unions to alternative proposals is something that seems 
to have been done now. Weekend overtime work and 
limited night shift have self evidently not been 
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sufficient for the company to meet the contractual 
obligations. Furthermore, the cost of the equipment 
has increased quite dramatically over the years since 
the Tribunal last considered this matter. For example, 
the price of Wabco and Demag vehicles has increased 
by 41 to 45 per cent respectively since 1985 and 
Caterpillar equipment by 21 per cent in the same time. 
One can only assume that the increases since 1966 have 
been quite dramatic. There is much to be said also for 
the claim that modern equipment becomes obsolete 
through time rather than by use. In all these 
circumstances the problem of achieving economic use 
of the equipment becomes more acute and less likely to 
be solved by minor adjustments to existing working 
arrangements. 

Mr Wood, for the union, suggests that the Tribunal 
should consider whether the introduction of night shift 
is in the best interests of the employees. It is obviously in 
the best interests of those persons that the industry 
continue to survive, and if as Messrs Saunders and 
Carter say, that can only be achieved if the industry 
becomes more cost efficient there is much to suggest 
that the introduction of night shift is in their best 
interests. That, however, is not the test. Rather, the test is 
as explained in Federated Clerks Union of Australia v. 
Public Service Board (1969) 128 CAR 319, whether in 
conducting its enterprise in the way now proposed 
adequate safeguards exist for the interests of the 
employees. That was a case which, like the present, was 
a claim for the introduction of a rotating night shift to 
enable expensive equipment to be used to the 
maximum. 

I do not doubt that from an individual point of view 
many, if not most of the union members, find night shift 
obnoxious. Likewise, I can readily accept that night 
shift is worked at a time when a body is not at its most 
efficient. But the fact is that there are many industries, 
including extractive industries in this country which 
now operate on the three shift system and the workforce 
has adequately coped with it. I would not have thought 
that the workforce in Collie was any less capable in this 
regard. 

In my view the union's concerns about job security 
for its members, whilst understandable, are unduly 
pessimistic. The company has on previous occasions 
given an undertaking that there will be no redundancies 
as a result of the night shift so long as it is able to 
maintain its contract to supply coal, at least at the 
current levels. The union has access to the Tribunal to 
ensure that such an undertaking is honoured. Likewise, 
I cannot think that with the long term contract which 
Western Collieries Ltd already has for the supply of 
coal that moves on the part of Griffin Coal Mining Co 
Limited to become more efficient would lead, either 
directly or indirectly, to redundancies amongst those 
employed by Western Collieries Ltd. Again I think it fair 
to say that the Tribunal is not likely to stand idly by 
whilst such a happening occurred. 

I am therefore driven inextricably to the conclusion 
that the company should be permitted to work its mines 
on a three shift basis, including a night shift, for the 
removal of overburden and the production of coal 
generally. Whilst the evidence is that the most economic 
method for the company to operate is on a seven day, 
365 days a yearbasis, the company does not, at this time, 
propose that that should occur. Apart from general 
considerations, nothing specific was put on behalf of 
the company to advance its claim for year round 
operation, in particular the change to constant weekend 
work and to the existing annual leave arrangements. In 
the circumstances I am not prepared to authorise a 
change to those arrangements, that is, a five day 
working week Monday to Friday for 45.2 weeks per year, 
which apply to the greater majority of others in the 
industry in Collie. Subject to the additional shift those 
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existing arrangements should continue. Likewise, in 
my view the new system should be based on the existing 
35 hour week and again the company appears to accept 
that. That is not to say, however, that there should not be 
some regular overtime worked if that is necessary to 
maintain an efficient operation, though it is obviously 
desirable that overtime be kept to a minimum. Overtime 
is costly, as the company says, and as a matter of 
principle, employees are entitled to expect that the 
ordinary hours in the award will be regarded with some 
reverence. However, the modem cases on overtime 
suggest that with the complexities of modern industry, it 
is not unreasonable for there to be a requirement to 
work reasonable overtime in order to maintain an 
efficient and effective use of equipment. Whilst this case 
must be judged on its own merits, I observe, too, that in 
the restructuring which the New South Wales coal 
industry has recently undergone, eight hour shifts were 
imposed whilst maintaining the standard of a 35 hour 
week. 

There are many forms of potential rostering 
arrangements, not necessarily limited to a three panel 
scheme. It is obviously in the interests of both parties 
that those arrangements be as mutually satisfactory as 
possible. At this time, therefore, I do not propose to 
determine the details connected with the necessary 
rostering changes. Rather, I propose that the parties 
confer with a view to reaching agreement on that matter. 
Mr Carter testified that the company was anxious to 
achieve by consensus and notwithstanding the actions 
of the company earlier this month, I am prepared to 
accept that that desire is genuine. I therefore exhort the 
parties to negotiate in a meaningful way in order that 
mutually satisfactory shift working arrangements can 
be agreed upon. I am prepared to assist the parties in 
that endeavour should it be necessary. 

As to the union's claim to rescind the Night Shift 
Agreement, it follows from what I have already said that 
the Agreement will be superseded by the new night shift 
arrangements. As to the claim to increase the penalty 
rate for ordinary hours work performed between 10.00 
p.m. and 8.00 p.m., little was put to justify such a change. 
The penalty rates proposed by the company, which 
largely reflect existing conditions, reflect common 
industry standards and those applying in the coal 
industry in Eastern States, (cf: Western Australian Shop 
Assistants' and Warehouse Employees' Industrial 
Union of Workers, Perth v. Foodland Associated 
Limited (1985) 65 WAIG 1117). 

The matter therefore stands adjourned sine die in 
order that the parties confer on the rostering changes 
and on the operative date for the introduction of those 
changes. If agreement cannot be reached, those matters 
will be settled by the Tribunal. 

(Sgd.) G.L. FIELDING. 
Chairman. 

26th day of July 1989. 

A71421/9 
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BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 26th day of July 1989. 
Application No. 16 of 1989. 

Between Coal Miners Industrial Union of 
Workers of Western Australia; 

Australian Colliery Staff Association; 
Australasian Society of Engineers. Moulders 

and Foundry Workers Industrial Union of Workers 
and Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and 
Collie District Deputies Union 

of Workers. Applicants 
and 

Griffin Coal Mining Co Ltd and 
Western Collieries Limited. Respondents. 
In the matter of an application to increase 

the travel allowances paid under the various 
industry Awards. 

Order. 
HAVING heard Mr G. Wood on behalf of the 
Applicants and Mr M. O'Connor on behalf of the 
Respondents the Tribunal, by consent, doth hereby 
award, order and prescribe: 

That subclause 3(6)(c) of the Griffin Coal 
Mining Company (Special Conditions of 
Employment) Order 1987, subclause 3(6)(c) of the 
Western Collieries Limited (Special Conditions of 
Employment) Order 1987; subclause 7(d)(iii) of the 
Engineers Coal Mining Award 1953; Clause 12 of 
the Colliery Staff Award No. 62 of 1955; subclause 
4(f)(ii) of the Griffin Coal Mining Company 
(Special Conditions of Employment — Deputies) 
and subclause 3(g)(ii) of the Western Collieries 
Limited (Special Conditions of Employment — 
Deputies) Order 1987 shall be amended by deleting 
the amounts "25.7". "30.6" and "35.5" and inserting 
the amounts "31.9". "36.6" and "42.0" respectively 
with effect from the 1st day of July 1988. 

(Sgd.) G.L. FIELDING. 
Chairman. 

Western Australian Coal Industry Tribunal. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 14th day of May 1989. 
Application No. 8 of 1989. 

Between Western Collieries Limited, Applicant 
and 

Australasian Society of Engineers. Moulders 
and Foundry Workers. Industrial Union of Workers 
and Australian Metal Workers Union. Respondents. 

In the matter of an application to vary the 
allowance for experienced tradesmen 

working underground. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application brought by 
the engineering trades, to amend the Western Collieries 
Limited (Special Condition of Employment — 
Engineers) Award 1988 to provide a special experienced 
allowance for tradesmen who work underground. The 
position now is in general that the Award makes no 
clear distinction between tradesmen who work above 
ground and those who work underground. The exper- 
ience allowance applies equally to tradesmen whether 
they work underground or elsewhere. 

Mr Forster, and with him Mr Murray, and the 
Company's agent have all submitted to us that the 
requirements of working underground are such that 
there is a need for the Award to recognise such a 
distinction, so that experienced tradesmen will remain 
underground. The Tribunal accepts that working 
underground carries with it burdens which are not 
apparent for those who work above ground. There is of 
course the potential for roof problems which have been 
outlined and which were recognised in the early days 
when the Award was amended to provide for an exper- 
ience payment. There are lighting problems and dirt 
problems and all the rest of it which it is not necessary to 
outline. As a result of those unsavoury working 
conditions we are told, and we accept, that experienced 
tradesmen prefer to work above ground, rather than 
underground. Indeed, the normal arrangement is that it 
is the junior tradesmen or those with the least amount of 
service who work underground. Once one obtains 
sufficient seniority, and therefore the opportunity to go 
above ground, invariably the tradesmen do go to the 
surface and that has been to some extent borne out by 
the figures which have been tendered by the unions in 
support of this claim. 

It has also been said to us, and again we accept it to be 
a fact, that major repair and maintenance work is done 
underground, such that there is a need for the company 
to retain experienced tradesmen with the necessary 
expertise underground, rather than almost exclusively 
on the surface. If the efficiencies demanded of the 1980s 
are to be met, then it is incumbent upon the company to 
have experienced tradesmen underground. 

In the circumstances, we accept that this is a special 
case within the Tribunal's Wage Fixing Principles. We 
accept that the proposed allowance is designed to do no 
more than encourage experienced tradesmen to utilise 
their skills underground rather than almost exclusively, 
as I have said, on the surface so that the company can 
achieve the necessary output and have its equipment 
utilised to the maximum degree. In those circum- 
stances. the claim does meet the Principles. It 
establishes a career path which ensures that skilled 
tradesmen pursue their skills to the ultimate where they 
are needed; that is to say, underground. 

It is to be understood, and indeed it is understood, so 
the parties inform us. that the allowance is to be 
confined simply to those tradesmen who work 
underground and whilst they work underground. The 
definition of experience in the new proposed allowance 
is confined to experience underground and in those 
circumstances there can be no potential or scope for 
those who work above the surface to claim a similar 
allowance. Indeed. I am authorised by my colleagues to 
say that such a claim would be doomed to failure. 

The import of our decision is that we recognise the 
special position of tradesmen working underground 
and it is in those confines that we are prepared to say 
that we agree with and are prepared to ratify the 
agreement of the parties. 

Order. 
FIAVING heard Mr D. Forster. and with him Mr M. 
Murray, on behalf of the Applicants and Miss G. 
Marton on behalf of the Respondent the Tribunal, by 
consent, doth hereby award, order and prescribe: 

That the Western Collieries Limited (Special 
Conditions of Employment — Engineers) Award 
1988 as amended be further amended with effect 
from the first pay period commencing on or after 
this day by deleting subclause (a) of Clause 3.— 
Rates of Pay and inserting in lieu thereof the 
following: 



(a) (i) The minimum total rate per week for Column 1 Column 2 Column 3 
adult workers and tradesmen shall Number Classification Total Rate 

Per Week 
be:— S 

Column 3 a. After two years service 
underground Column 1 Column 2 14.94 

Number Classification Total Rate 
Per Week 

S 
b. After a further 150 shifts 

underground 
c. After a further 150 shifts 

23.14 

L Blacksmith. Welder 455.58 underground 30.34 
2 Fitter. Turner. Machinist. 

Motor Mechanic. Automotive 
d. After a further 300 shifts 

underground 32.24 
Electrician 455.58 8. Tyre Fitter 435.39 

3. Electrical Fitter 455.58 9. Linesman on commencement 435.39 
4. Millwright 455.58 Linesman after three years 
5. Trades Assistant 420.90 service in the industry 440.25 
6. Experienced Tradesman The award 10. Refrigeration Fitter 455.58 

(working on the surface) wage for the 11. Lamp Room Attendant 420,90 particular 
classification 
plus 514.50 

7. Experienced Tradesman The award 
(working underground) wage for the (Sgd.) G.L. FIELDING, particular 

classification Chairman, 
plus: Western Australian Coal Industry Tribunal. 
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Reasons for Decision. 
State Wage Case — Preliminary Point. 

CHIEF COMMISSIONER: This is the majority 
decision of Commissioners Fielding, Salmon and 
myself. 

The Commission has by its own motion instituted 
these proceedings, pursuant to section 51 of the 
Industrial Relations Act 1979, to consider the decision 
of the Full Bench of the Australian Industrial Relations 
Commission entitled "National Wage Case, August 
1989" handed down on the 7 th day of August last (Print 
H9100). At the outset the Confederation of Western 
Australian" Industry argued that the Commission in 
Court Session did not havejurisdiction to deal with this 
matter under section 51 of the Industrial Relations Act 
1979. but rather should deal with it "under the 
provisions ofDivision 3 of the Act as a whole". It did not 
suggest that the Commission was wholly without power 
to endorse, nor did it want us to refrain from endorsing, 
the recent National Wage Decision so called but argued 
A71931-1 

that procedurally the matter had gone awry. The 
argument was, that although the federal decision of the 
7th day of August 1989 which has given rise to these 
proceedings, could be taken as a "National Wage 
Decision" for purpose of section 51(1) it was not a 
National Wage Decision which this Commission could 
give effect to by General Order as envisaged by section 
51(2) it did not of itself vary wages in federal awards but 
instead required individual applications with different 
operative dates. Therefore the decision was not a matter 
which was properly before the Commission under 
section 51. In support of its argument the Confederation 
referred to and relied upon earlier decisions of the 
Commission in Court Session, firstly regarding the 1981 
National Wage Decision (1981) 61 WAIG 1039, and a 
claim by the Trades and Labor Council for a General 
Order relating to the Minimum Wage (1981) 61 WAIG 
1894. It also referred to and relied on a decision of the 
New South Wales Commission in Court Session in the 
1988 State Wage Case where, because of the nature of 
the federal Principles the State Commission declined to 
make a General Order [see (1988) 30 AILR 412], 

The Trades and Labor Council argued that in form 
the current National Wage Decision was no different to 
that previously dealt with by the Commission under 
section 51 in September of last year. If the Commission 
were to depart from that procedure on this occasion it 
would be undermining the centralised wage fixing 
system which the employers as well as the unions had 
given a commitment to last year. 

The Minister argued that this recent federal decision 
was a "National Wage Decision" as defined in section 
51(1) of the Act, as indeed the Confederation 
acknowledged and it therefore followed that the 
Commission had the authority to deal with the matter 
under section 51. It was illogical to suggest that the 
federal decision ceased to be a National Wage Decision 
for the purpose of section 51(l)orthattheCommission 



did not have jurisdiction to deal with it because it was 
difficult for the Commission to give effect to that 
decision by General Order. 

In any event, it was possible to give effect to the 
federal decision by way of General Order, as had been 
done by Clause 14 of the order made in the 1988 State 
Wage Case (1988) 68 WAIG 2419. Further, it was argued 
that the ratio of the Minimum Wage Case (1981) 61 
WAIG 1894, upon which the Confederation relied, 
applied only to proceedings under section 50 of the Act 
and did not therefore support the argument of the 
Confederation. 

In our view the decision of the Australian 
Commission is indeed, as all the parties appear to 
accept, a National Wage Decision as defined in section 
51(1) of the Act provides:— 

In this section, "National Wage Decision" 
means a decision which — 

(a) is made by a Full Bench of the Australian 
Commission; 

(b) relates to rates of wages; and 
(c) is applicable generally to awards made 

under the Commonwealth Act. 
Not only was the decision described as being a 

National Wage Decision by the Australian 
Commission but it was made by a Full Bench of that 
Commission, relates to wages and is applicable 
generally to awards made under the Commonwealth 
Act. It "relates to wages" because it purports to fix 
Principles which determine the basis, indeed the only 
basis, upon which wages will be adjusted by the 
Commission. In that sense the decision deals with or 
has reference to wages and therefore in the ordinary 
sense of the term "relates to wages". The decision is 
applicable generally to awards because all awards of the 
Australian Commission are covered by these Principles 
which flow from the decision. The fact that the decision 
does not result in any immediate or collective 
amendment to the awards, does not mean it is not 
applicable to them. The subsection does not say that a 
National Wage Decision is one which amends the 
awards, but simply one that it is applicable to all. In this 
case the decision is applicable to all because its effect is 
that no award of the Commission can be varied unless 
and until the Principles expounded in the decision have 
been complied with. 

Once it is accepted that the federal decision is a 
National Wage Decision it follows from section 51(2) 
that the Commission is bound to "consider that 
decision". That is so, whether or not it is capable of 
being the subject of a General Order by this 
Commission. The Commission's jurisdiction is not 
governed by the ease with which such an Order can be 
made but by whether or not the federal decision is a 
National Wage Decision as defined. 

Subsection 51(2) requires the Commission to give 
effect to the National Wage Decision by General Order 
"unless it is satisfied that there are good reasons not to 
do so". It might be that the nature of a National Wage 
Decision is such that it is difficult or impractical to 
make a General Order but that is no reason why the 
Commission should not first consider the decision as 
required by section 51(2). Unless and until that has been 
done it is difficult to see how a judgment can be made as 
to whether or not it is capable of being given effect to by 
a General Order. Indeed, that was the import of the 
decision in the New South Wales 1988 State Wage Case 
(supra). In that case the New South Wales Commission 
considered it "inappropriate" to make a general order 
because the ... resulting from the federal decision for 
separate applications to amend wage rates in awards. 
The Commission did not decide that it lacked 
jurisdiction in the matter, rather, it considered that the 

nature of the decision, which was not unlike that now 
under review, was not such as required immediate 
action by the State Commission. The Commission 
observed: 

The fact that action is not required under section 
57 does not, of course, preclude the Commission 
from considering the Commonwealth decision 
and expressing its conclusions as to whether and to 
what extent and in what manner State awards 
should be varied in light of that decision. 

The need for separate applications was important in 
that context because unlike section 51 of the Industrial 
Relations Act 1979, section 57 of the New South Wales 
legislation requires the Commission there to order "the 
variation of such awards and orders to give effect" to the 
federal decision unless there are good reasons to do 
otherwise. The legislation in this state is quite 
different. 

Likewise, the decision of the Commission in Court 
Session in the 1981 Minimum Wage Case (supra) does 
not support the Confederation's argument. The 
decision in that case at page 1902 is only authority for 
the proposition that existence of the process stipulated 
in section 51 does not prevent the Commission from 
hearing a claim by the Trades and Labor Council for a 
General Order to adjust the Minimum Wage. Not by 
any reasonable interpretation of the decision in that 
case can it be said to be authority for the proposition 
that cases of the kind now in question should be dealt 
with under section 50. It is, however, fair to say that the 
Confederation might derive some comfort from the 
decision of the Commission in the 1981 State Wage 
Case (supra). There at page 1040 the Commission 
said: 

That decision is therefore a convenient point 
from which to begin our examination of the issues 
raised for our consideration and the first enquiry to 
be made is whether that decision is a "National 
Wage Decision" within the meaning of section 51. 
Although the document containing the conclu- 
sions announced by the Full Bench on 7 April is 
described by it as a "decision", although it may in a 
broad sense be said to "relate" to rates of wages in 
that it contains discussion and expresses conclu- 
sions about the way in which, or the circumstances 
in which rates of wages will be, or ought to be fixed: 
and although those conclusions may be said to be 
"applicable generally to awards made under the 
Commonwealth Act" we are inclined to the view 
that it is not a National Wage Decision within the 
meaning of section 51. What in our opinion is 
envisaged by that section is a decision which 
operates more directly upon rates of wages and 
awards and operates upon them in such a way that 
it would be compatible with the conditional 
requirement in subsection (2) that it be made the 
subject of a General Order which gives effect to it in 
State awards. 

It is to be noted that the Commission acknowledged 
that the federal decision could on one interpretation fit 
the description of a National Wage Decision. Although 
the Commission was "inclined" to the view that the 
decision was not a National Wage Decision as defined it 
indicated that for the purposes of that case little turned 
on whether the decision was a National Wage Case or 
not. In all the circumstances we would be reluctant to 
treat it as authority for the proposition suggested by the 
Confederation. However, what is important for 
jurisdictional purposes is not a perception of what is 
envisaged by the section but what is written of the 
definition of the "National Wage Decision" in the 
section. That definition is not ambiguous. Indeed all the 
parties on this occasion acknowledge that the federal 
decision falls within the definition. 
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In the circumstances we are of the view that the 
Commission has the authority in these proceedings to 
consider the federal decision of 7 August last which we 
hold to be a National Wage Decision for the purposes of 
section 51 of the Act. 
SENIOR COMMISSIONER: Upon a preliminary 
question raised at the outset of the proceedings by the 
Confederation of Western Australian Industry (Inc), 
Martin C. and myself dissented from the decision of the 
majority of this Commission in Court Session. We 
publish hereunder our joint reasons for so doing. 

Section 51(1) and (2) of the Act provide as follows: 
51. (1) In this section, "National Wage 

Decision" means a decision which — 
(a) is made by a Full Bench of the Australian 

Commission; 
(b) relates to rates of wages; and 
(c) is applicable generally to awards made 

under the Commonwealth Act. 
(2) Subject to subsection (10) of section 50, when 

and as often as a National Wage Decision is made 
after the coming into operation of this section the 
Commission shall of its own motion consider that 
decision and, unless it is satisfied that there are 
good reasons not to do so, shall make a General 
Order giving effect to that National Wage Decision 
in such manner and subject to such conditions as 
the Commission considers appropriate in awards 
and industrial agreements in force under this 
Act. 

[Industrial Relations Act section 51(1) and (2).] 
In the present matter it is clear that the decision (Print 

H9100) is a decision "made by a Full Bench of the 
Australian Commission". As to paragraphs (b) and (c) 
of the above cited sections of the Act it is essential to 
commence with a consideration of the reasons for 
decision of the Commission in Court Session in the 
General Order Wage Indexation Case (61 WAIG 1040) 
wherein the Commission dealt with the issue of whether 
or not a decision of a Full Bench of the Australian 
Commission of May 1981 was in total a National Wage 
Decision, for the purpose of section 51 of the Industrial 
Relations Act 1979. The Commission in Court Session 
stated inter alia: 

On 7 May 1981, a Full Bench of the Australian 
Commission handed down a decision on 
applications C Nos. 636,671,673 and 703 of 1981. It 
was headed "National Wage Case — First Review 
1981" and in it the Full Bench decided that ""the 
Commission will adjust its award wages and salaries 
by 3.6per cent." 

That decision was clearly a National Wage 
Decision within the meaning of section 51 and this 
Commission accordingly sat on 11 and 12 May to 
afford the persons referred to in subsection (10) of 
section 50 an opportunity to indicate their 
respective attitudes to the implementation of that 
National Wage Decision in State awards. 

In connection with that issue, and as part of it, we 
reserved consideration on an argument put to us that a 
decision of a Full Bench of the Australian Commission 
given on 7 April 1981 relating to wage fixing principles 
was a "National Wage Decision "within themeaningof 
section 51 and that we were therefore obliged to give 
effect to it in awards of this Commission unless we 
were satisfied that there were good reason not to do 
so. 

That decision is therefore a convenient point 
from which to begin our examination of the issues 
raised for our consideration and the first enquiry to 
be made is whether that decision is a "National Wage 
Decision " within the meaning of section 51. Although 
the document containing the conclusions announced 

by the Full Bench on 7 April is described by it as a 
"decision although it may in a broad sense be said to 
"relate" to rates of wages in that it contains discussion 
and expresses conclusions about the way in which, or 
the circumstances in which rates of wages will be, or 
ought to befixed: and although those conclusions may 
be said to be "applicable generally to awards made 
under the Commonwealth Act" we are inclined to the 
view that it is not a National Wage Decision within the 
meaning of section 51. What in our opinion is 
envisaged by that section is a decision which operates 
more directly upon rates of wages and awards and 
operates upon them in such a way that it would be 
compatible with the conditional requirement in 
subsection (2) that it be made the subject of a General 
Order which gives effect to it in State awards. 

It is also important to emphasise that each matter 
must be decided as and when it falls for decision by the 
Commission constituted to deal with it. It cannot be 
decided in advance by the Commission in Court 
Session in proceedings under section 51 and even if it 
could be it would, in our opinion, be an unwise 
thing to attempt. 

A suggestion by the Confederation which was 
adopted by the Attorney General in these proceedings 
was that we might include in each award affected by the 
General Order a provision to the effect that the rates of 
pay in each such award could not be varied except in 
accordance with the Commission's wage fixing 
principles. In our opinion, such a provision would be 
beyond the power conferred on the Commission in 
Court Session by the Act. Subject to the limitations 
relating to variation of awards which are still 
within their prescribed term, any employer, union 
or association bound by an award has, under 
section 40 of the Act. the right to apply to vary the 
award, and as we have already explained, the 
Commission has the duty to hear and determine 
the matter according to equity, good conscience 
and the substantial merits of the case and it has the 
power to dismiss the application or refrain from 
hearing it if, in its opinion, such a course is 
necessary or desirable in the public interest. To do 
as the Confederation and the Attorney General 
suggested would in our opinion be contrary to and 
inconsistent with the provisions of the Act both in 
inhibiting rights conferred on parties by the Act and in 
purporting to determine in advance matters which can 
only be decided at the time by the Commission 
constituted to decide them. 

The Attorney General adopted the foregoing 
suggestion of the Confederation as an alternative 
means of achieving what it had advanced as a 
primary submission, namely that we should hold the 
wagefixing principles decision of the Full Bench of the 
7th day of April to be a National Wage Decision within 
the meaning of section 51, and by making a General 
Order, give effect to it in awards in force under the Act. 
Even if that decision were a National Wage Decision 
within the meaning of section 51 — which in our 
opinion it is not — the reasons for denying the 
Confederation's proposal would hold good equally 
against the proposal of the Attorney General. Apart 
from that the Federal wage fixing principles are simply 
not suitable for inclusion as provisions of an award. 
That is not, of course, surprising for they are not 
designed for that purpose. They are designed as 
principles to be followed in making (sic) or varying 
awards, that is in deciding what provisions should be 
inserted in awards. Indeed thefact that they are the kind 
of thing to which one gives effect by the following them 
in making or varying awards, rather than the kind of 
thing that one gives effect to in awards, is as we have 
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indicated a reason for holding that the wage fixing 
principles decision is not a National Wage Decision 
within the meaning of section 51. 

(61 WAIG 1039-1042.) 
(Emphasis added.) 

It is apposite to note here the remarks of the 
Industrial Appeal Court in the State Energy 
Commission Case (59 WAIG 494 at 496). 

I assume, without necessarily deciding, that the 
Commission in this case had power to insert 
indexation provisions in the awards and had 
power to make a general order to that effect. I make 
that assumption, without making that decision, for 
the reason that the questionof that power has never 
yet been debated. The assumption being made I 
think it obvious that, given the assumption, it is 
within the power of the Commission to set out 
criteria, of the kind adopted, for future guidance. 
This is not a case of the Commission purporting to 
limit its own jurisdiction for the future, but is 
merely a case of giving an indication to industry as 
to its likely attitude. As the Commission very 
properly said "it is desirable for employers, unions 
and the Government to know with certainty now 
what the position is to be with respect to wage 
variations for a reasonable period ahead". For 
myself, I have no doubt that this is within the power 
of the Commission as being within the scope and 
intendment of its functions as set out in the 
constituent legislation, it being the case that the 
Commission is within the Industrial Arbitration 
Act in some respects an administrative body, in 
some respects a Court of Record, and in some 
respects a legislative body. 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear 
upon a particular application or to refuse to enter 
upon the enquiry, or to decline to conclude it by the 
exercise of independent judgment, by appealing 
only to the criteria previously stated and refusing to 
consider whether the criteria was appropriate, 
having regard to the facts of the particular case. 

(59 WAIG 496.) 

Further a Commission in Court Session in the State 
Wage Case 1986 (67 WAIG 435 at 437) observed: 

When section 51 proceedings have taken place 
following a decision of the Australian Commission 
there has not been any certainty that the Federal 
decision would apply generally to awards under 
the Commonwealth Act. Nevertheless, the 
Commission has considered the Federal decision 
and reached its conclusions in the knowledge that 
no order would issue until it was satisfied that the 
criteria of section 51(l)(c) had been met. We propose to 
follow that course on this occasion. 

(67 WAIG 437.) 

The circumstances before this Commission in Court 
Session are almost identical to those considered by the 
Commissions in Court Session (supra). The provisions 
of section 51(1) and (2) of the Act have not materially 
altered since those decisions were given and it is 
necessary therefore, to show that they were in some 
aspects incorrect before they may be put to one side. 
Plainly, there is simply no decision that "relates to rates 
of wages" or is "applicable generally to- awards made 
under the Commonwealth Act" in existence at the 
present time. There is, of course, a decision of a Full 
Bench of the Australian Commission which sets out 
probable future requirements which, if correctly 
followed, may lead to award amendments, some time in 
the future. It is equally plain from the decision (Print 
H9100) itself that: 

Consequently, it is our decision that an 
adjustment in rates of pay will be allowable for 
completion of successful exercises under the 
Structural Efficiency Principle. 

(Print H 9100 p. 7.) 
(Emphasis added.) 

At the end of page 21 of the decision (supra) the 
following appears: 

Structural efficiency adjustments allowable 
under the National Wage Case decision of 7 August 
1989 will bejustified in accordance with this principle if 
the Commission is satisfied that the patties to an award 
have co-operated positively in a fundamental 
review of that award and are implementing 
measures to improve the efficiency of industry and 
provide workers with access to more varied, 
fulfilling and better paid jobs. 

It is simply beyond debate that the instant decision, 
has at present, no "general applicability" to "awards 
made under the Commonwealth Act" and thus does not 
comply with the provisions of section 51(l)(c) of the 
Industrial Relations Act 1979. 

We are reinforced in the above conclusion having 
regard to the reasons for decision of the New South 
Wales Industrial Commission in Court: Session in the 
State Wage Case (1988) (AILRVol 30No.21412p.363 at 
364). In that decision the Industrial Commission in 
Court Session directed comments to the provisions of 
section 57 of the Industrial Arbitration Act 1940 which 
so far as is relevant here provides: 

57. Adjustment of rates of wages on economic 
grounds (1). Where after the appointed day the 
Commonwealth Conciliation and Arbitration 
Commission makes a decision (in this section 
referred to as the "Commonwealth decision") 
based wholly or partly on economic grounds to vary 
rates ofwages and the decisionis applicable generally to 
awards made under the Commonwealth 
Conciliation and Arbitration Act 1940 ... 

(Emphasis added.) 
The similarity of the phrase "to vary rates of wages" 

and the provisions of section 51 (1 )(b) "relates to rates of 
wages" are obvious. However, the phrase "is applicable 
generally to awards made under the Commonwealth 
Act" (supra) is identical to the phrase in section 51(1 )(c) 
"is applicable generally to awards made under the 
Commonwealth Act". 

The New South Wales Industrial Commission in 
Court Session stated inter alia: 

We consider that on this occasion the 
Commonwealth decision is not such as to require 
action by the Commission under section 57. The 
Commonwealth decision was based wholly or 
partly on economic grounds, but the amounts 
specified therein, a maximum of three per cent and 
$ 10.00, are to be inserted into Federal awards only upon 
agreement of the parties to those awards or failing 
agreement, by arbitration by a member of the 
Australian Commission. Furthermore, the 
Commonwealth decision envisages different dates of 
operation in awards, not a common date. In the 
circumstances we consider that it would be 
inappropriate to make a general order under the 
section. 

In relation to section 57, we note that the 
Government intends to legislate to remove any 
ambiguities inherent in the section. Mr Cullen 
stated that: 

... the Government proposes that there be no 
ambiguity or blurredness in the meaning of 
section 57 and it will be amended to remove any 
doubt and the Government anticipates that in 
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line with the amendment to section 11 that 
an appropriate amendment will be in force by 
1/9/88 of this year, if possible. 
The fact that action is not required under section 57 

does not, of course, preclude the Commission from 
considering the Commonwealth decision and 
expressing its conclusions as to whether and to what 
extent and in what manner State awards should be 
varied in light of that decision. 

The Commonwealth case was concerned with 
applications for increases in specified awards 
having regard to economic and industrial relations 
considerations. It was also concerned with the 
principles of wage fixation regulating the processes of 
the Australian Commission. The case was of a 
general nature, and peak councils of employers 
and employees, and Commonwealth and State 
governments, were represented and made 
submissions. 

It is thus apparent that it was clearly envisaged by 
the Commission that there would be different dates of 
operation in different awards, unlike increases 
specified in many previous National Wage Case 
decisions which operated in all awards as from a 
common commencing date. 

(AILR Vol 30 412 p. 364.) 
(Emphasis added.) 

The circumstances (described above) are identical 
with the circumstances presently before this Bench. For 
the above reasons the provisions of section 5 l(l)(b) and 
(c) are not satisfied and therefore no jurisdiction exists 
to consider the Australian Commission decision under 
that section of the Act. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trades and Labor Council of 

Western Australia 
and 

The Confederation of Western Australian 
Industry (Inc) and Others. 

No. 1940 of 1989. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER GJ. MARTIN 
COMMISSIONER G.L. FIELDING 
COMMISSIONER O.K. SALMON. 

8th day of September 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

In the September 1988 State Wage Decision (68 WAIG 
2412) the Commission, pursuant to section 51 of the Act, 
gave effect to the August 1988 National Wage Decision 
(Print H4000). The Structural Efficiency Principle is the 
key element in the new wage fixing system. It provides 
that increases in wages and salaries and improvements 
in conditions are available to employees in this State 
when their union, being party to an award, formally 
agrees to co-operate positively in a fundamental review 
of the award with a view to implementing measures to 
improve the efficiency of industry and to provide 
employees with access to more varied, fulfilling and 
better paid positions. The Structural Efficiency 
Principle cites initiatives to be considered without 
limiting the scope of the measures which may be taken to 
achieve the objects of the system of wage fixation. 

The Australian Industrial Relations Commission con- 
vened in February 1989 to hear detailed reports on progress 
in individual award reviews. At that time the Australian 
Council ofTrade Unions (ACTU) made submissions to the 
Full Bench of the Commission on a "blue print" for award 
restructuring which it considered would "facilitate major 
and substantial award reforms on a general basis, with a 
clear understanding of award relativities one to another 
and with the necessary level of control" by the Australian 
Commission (Print H8200 p. 3). 

The Western Australian Industrial Relations 
Commission sat in April 1989 to receive reports from 
the section 50 parties on progress towards 
implementing structural efficiency in this jurisdiction. 
The Commission was not asked to examine a "blue 
print" for award reform akin to that submitted by the 
ACTU to the Australian Commission. The thrust of this 
Commission's inquiry was the operation of structural 
efficiency in our common rule jurisdiction (69 WAIG 
1310). 

The August 1989 National Wage Decision (Print 
H9100) is to be read in conjunction with the Decision of 
August 1988 (Print H4000) and the February 1989 
Review (Print H8200). 

In response to concerns expressed by the Australian 
Commission in the August 1988 National Wage 
Decision (Print H4000) on features of the wages system 
which have caused serious wage instability in the past, 
the ACTU submitted at the February 1989 Review 
(Print H8200) the proposal that the Australian 
Commission approve in principle a "consistent, 
coherent award structure" — based on training and 
skills required and which would bear clear and 
appropriate work value relationship between awards. 
Through the combined use of the Structural Efficiency 
and Supplementary Payment Principles it was argued 
that the continuing problem of differential treatment 
accorded employees under minimum rates awards and 
those under-paid rates awards could be addressed. 
Employees covered by minimum rates awards who 
have suffered from the "inequities of the present system 
due to the level of their wage rates and their lack of 
substantial over award payments" would receive wage 
increases (February Review p. 5). 

In the Decision on the Review, the Australian 
Commission endorsed, in principle, the approach 
proposed by the ACTU though not necessarily the 
particular award relativities advocated in the "blue 
print". The Commission foreshadowed that the 
National Wage Decision (Print H9100) proceedings 
would address the operation of the wages system with 
respect to: 

• A review of minimum rates awards to ensure 
that classification rates and supplementary 
payments bear a proper relationship to 
classification rates and supplementary 
payments in other minimum rates awards; 

• The process by which increases may be made 
available for restructuring; and 

• Amounts to ensure equitable treatment of 
employees between awards through the 
application of supplementary payments. 

The August 1989 National Wage Decision (Print 
H9100) sets down principles and mechanisms by which 
the wages system is to move to the stage where 
commitments to fundamental reviews are to be realised 
by restructuring of awards. It is this step which the 
Commission in Court Session must consider under the 
dictates of section 51 of the Act. 

In our view, it is important to reiterate those aspects of 
the Decisions in the February 1989 Review (Print 
H8200) and the August 1989 National Wage Decision 
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(Print H9100) which focus on the operation of the 
proposed wages system and commitments which are 
necessary for its success. 

The Australian Commission states: 
The fundamental purposes of the Structural 

Efficiency Principle is to modernise awards in the 
interest of both employees and employers and in 
the interest of the Australian community: such 
modernisation without such steps being taken to 
ensure stability as between those awards and the 
relevance to industry would, on past experience, 
seriously reduce the effectiveness of that 
modernisation. 

[February 1989 Review (Print H8200) p. 7.] 
and 

To achieve the goals set. the Structural Efficiency 
Principle must increase flexibility by changing 
employment conditions, work patterns, employee 
mobility, education and training. These cannot be 
achieved without some cost to employers and it is 
unrealistic to suggest otherwise in the current 
environment. 

[August 1989 National Wage Decision 
(Print H9100) p. 7.] 

The two main issues which the August 1989 National 
Wage Decision (Print H9100) proceedings addresses 
are: 

• first, the quantum, the timing and basis of any 
wage increase to be made available for 
effective structural efficiency exercises; and 

• second, how much the approach endorsed in 
principle by the Commission for ensuring 
stable relationships between awards and their 
relevance to industry is best translated into 
practice. 

[August 1989 National Wage Decision 
(Print H9100) pp. 2-3.] 

On the first of these matters the Australian 
Commission accepts the contentions of the ACTU and 
Commonwealth Government that the increases 
proposed properly applied would not exceed the 
objective of a 6.5 per cent increase in average weekly 
earnings in 1989/90. On this basis the Australian 
Commission determines that: 

... an adjustment in rates of pay will be allow- 
able for completion of successful exercise under 
the Structural Efficiency Principle. Such an 
adjustment will comprise: 

(i) a first increase of $10.00 per week for 
workers at the basic skills/trainee level; 
$ 12.50 per week at the semi-skilled worker 
level; and $15.00 per week or three per 
cent, whichever is the higher, at the 
tradesman or equivalent level and above; 
and 

(ii) a second increase of the same order as the 
first increase, to be paid not less than six 
months after the first increase. 

[August 1989 National Wage Decision 
(Print H9100) p. 7.] 

On the implementation of a structural efficiency 
adjustment, the Australian Commission notes at 
various parts in the National Wage Decision (Print 
H9100) that: 

• the first increase should be accessible from the 
date of the decision. However, the actual date 
of operation for an award will be the date on 
which that award is varied. 

• the second increase will not be automatic but 
subject to application. It should not be 
available unless the Commission is satisfied 

that the principle has been properly 
implemented and will continue to be 
implemented effectively. 

• the parties to particular awards should apply 
specific procedures for transferring 
employees from an old classification to a new 
classification structure where the structural 
efficiency exercise involves this aspect of the 
application of the principle. 

• where the new classification is associated in 
an award which covers a substantial number 
of individual employers and establishments, it 
may be sensible to provide a trial of the new 
classification structure before the award is 
varied. 

• employees should not be placed in the new 
classification structure unless they have the 
training and experience necessary to perform 
the full range of function comprehended by 
the new classifications and are actually 
required to perform those functions. 

[August 1989 National Wage Case 
(Print H9100).] 

On the matter of ensuring stable award relationships, 
the second issue which the August 1989 National Wage 
Decision (Print H9100) addresses, the Australian 
Commission accepts the submissions of the ACTU: 

Without firm guidance on appropriate 
relativities, individual structural efficiency 
exercises could create situations which would not 
only continue but possibly worsen the very 
position that is required to be rectified. For this 
reason we reject the proposition that the question 
of relativities should be left completely until the 
details of structural efficiency exercises are 
completed. 

Subject to what we say later in this decision, we 
have decided that the minimum classification to be 
established over time for a metal industry trades- 
person and a building tradesperson should be 
$350.30 per week with a $50.70 per week supple- 
mentary payment. The minimum classification 
rate of $356.30 per week would reflect the final 
effect of the structural efficiency adjustment 
determined by this decision. 

Minimum classification rates and supple- 
mentary payments for other classifications 
throughout awards should be set in individual 
cases in relation to these rates on the basis of 
relative skill, responsibility and the conditions 
under which particular work is normally 
performed. The Commission will only approve 
relativities in a particular award when satisfied that 
they are consistent with the rates and relativities 
fixed for comparable classifications in other 
awards. Before that requirement can be satisfied 
clear definitions will have to be established. 

[August 1989 National Wage Decision 
(Print H9100) p. 12.] 

The Australian Commission goes on to state that: 
To achieve a proper and lasting reform of awards 

it is essential that the structural efficiency exercise 
and the proper fixation of minimum award rates be 
treated as a package. We are also conscious of the 
fact that: 

(i) the minimum rates adjustment exercise 
can in itself cause a significant cost 
impact if the positive co-operation of both 
workers and employers so necessary to 
underwrite the exercise is found to be 
lacking; and 
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(ii) the minimum rates adjustment exercise 
could detract from the benefits to be 
obtained from the structural efficiency 
principle if priority is not given to that 
principle. 

[August 1989 National Wage Decision 
(Print H9100) p. 13.] 

On the implementation of the minimum 
classification rate and supplementary payment 
exercise the Australian Commission sets down 
guidelines to provide that: 

(i) the appropriate adjustments in any award will 
be applied in not less than four instalments 
which will become payable at six monthly 
intervals; 

(ii) in appropriate cases longer phasing-in 
arrangements may be approved or awarded 
and/or parties may agree that part of a 
supplementary payment should be based on 
service. In this connection the ACTU stated: 
"It is recognised by the ACTU that in some 
industries an amount of between $8.00 to 
$10.00 supplementary payment might be 
appropriately paid after three months' 
service; 

(iii) the first instalment of these adjustments will 
not be available in any award prior to 1 
January 1990 or three months after the 
variation of the particular award to implement 
the first stage structural efficiency adjustment, 
whichever is the later; 

(iv) the second and subsequent instalments of 
these adjustments will not be automatic and 
applications to vary the relevant awards will 
be necessary; 

(v) consistent with the commitments given by the 
ACTU in these proceedings, individual 
unions will be required to accept absorption of 
these adjustments to the extent of equivalent 
over award payments; 

(vi) supplementary payments will not be 
prescribed in the wages clauses of awards but 
in separate clauses; and 

(vii) where the existing minimum classification 
rate in an award exceeds the minimum rate for 
that classification assessed in accordance with 
this decision, the excess amount is to be 
prescribed in a separate clause: that amount 
will not be subject to adjustment. 

[August 1989 National Wage Decision 
(Print H9100) pp. 13-14.] 

Fundamental to the wage system enunciated by the . 
Australian Commission in the February 1989 Review 
(Print H8200) and the August 1989 National Wage 
Decision (Print H9100) are the commitments which the 
ACTU gave in support of its submissions for the 
adoption of a mechanism to effect structural efficiency, 
to establish stability within the system of awards and to 
provide wage increases for lower paid employees 
through supplementary payments. 

In the February 1989 Review (Print H8200) the Full 
Bench of the Australian Commission notes that it was 
critical to their consideration of the ACTU proposal 
that the trade union movement has given the 
commitment to accept changes in award relativities, to 
accept absorption of over award payments and to 
accept the phasing-in of wage increases [February 1989 
Review (Print H8200) p. 8], Again, in the August 1989 
National Wage Decision (Print F19100) it is noted that it 
is fundamental to the success of the wages system that 
the unions make and keep the following 
commitments: 

• commitment to new award structures 
including the reforms of awards into base 
rates and supplementary payments; 

• commitment to acceptance of the broad award 
framework and the relationships 
established; 

• acceptance of classification change and new 
job specifications; 

• preparedness to undertake training associated 
with a wider range of duties; and 

• absorption of increases arising out of the 
minimum rates adjustment. 

[August 1989 National Wage Decision 
(Print H9100) p. 17.] 

Australian Commission goes on to note that a "no 
extra claims commitment" from each union will be 
required before the benefits available under the 
National Wage Decision (Print H9100) are applied; 
and 

• the ACTU undertaking that unions are 
prepared to absorb increases other than the 
structural efficiency adjustments. 

[August 1989 National Wage Decision 
(Print H9100) p. 17.] 

The National Wage Decision (Print H9100) reflects 
the primary position of minimum rates awards in the 
wages structure. However, paid rates awards play an 
important part and will continue to do so for some time 
at least. Wiile the Full Bench of the Australian 
Commission is to be constituted, in due course, to hear 
argument about the future of paid rates awards, the 
Decisions provide some guidance for the continuing 
operation of these awards within the wage fixing 
system. 

In the Februaiy 1989 Review (Print H8200). the 
Australian Commission notes that: 

A paid rates award must, as the name implies 
prescribe all of the rates and conditions which 
actually apply; for it to be otherwise must nullify its 
status to that of a hybrid for which no provision is 
made in the Principles. 

(February 1989 Review p. 8.) 
Furthermore, pending the proceedings fore- 

shadowed by the Australian Commission it is 
envisaged that: 

• except in special cases, the Commission will 
not make new paid rates awards; 

• it is no longer appropriate to apply the 
decision in the General Motors-Holden's 
Limited and Ford Australia Ltd Case, of 
awarding: 

an increase to restore to the rates under the 
awards the relationship which they had 
when established vis-a-vis rates actually 
paid for similar work in industries located 
near the establishments of these two 
companies. 

• rates in paid rates awards should not be fixed 
at a level which would affect the rates for other 
workers; 

• paid rates awards or agreements should 
contain clear classification definitions; 

• statutory declarations will be required from all 
parties involved to the effect that the integrity 
of those awards or agreements will be 
preserved; 

• if breached, paid rates awards should be 
discontinued and appropriate minimum rates 
should be prescribed; 

• no increase at the base rate which is greater 
than the structural efficiency adjustment will 
be allowed in a paid rates award; and 



e subject to special cases, no special adjust- 
ment may be approved which cannot be justi- 
fied on the basis of the creation of a proper 
career structure through structural 
efficiency. 

[August 1989 National Wage Decision 
(Print H9100) pp. 15-16.] 

The perspective of the N ational Wage Decision (Print 
H9100) which we have endeavoured to convey is the 
operation of a wages system which strives to provide a 
mechanism for wage adjustments which are 
economically sustainable yet credible in the present 
environment. There is the development of a wages 
system which attempts to provide sufficient flexibility 
for unions and employers to co-operate in achieving 
restructuring of awards and for these awards to be more 
relevant to industry and to the aspirations of the 
employees in terms of their acquisition of skill and 
career opportunities. However, it is a system which 
imposes certain constraints as to the requirements to be 
discharged for wage adjustments to be realised and for 
those adjustments to be phased in. The prospect of 
success of the wages systems is dependent upon the 
continuing commitment of the trade union movement 
to the ACTU's undertakings to the Australian 
Commission. The efficacy of the wages system can be 
maintained only as long as the internal cohesion which 
links structural efficiency initiatives, minimum 
classification rates and supplementary payments is 
preserved and the commitments which underpin their 
operation are honoured. 

At this time the National Wage Decision (Print 
H9100) provides the framework within which indus- 
tries are to develop structural efficiency initiatives 
based on work value relationships of various vocations 
having regard to the necessity to establish internal 
relativities within the classification structures and 
external relativities with awards of other industries. In 
this respect the outcome of awards covering metal 
workers, the building industry, transport workers, 
storemen and clerks is important. These are recognised 
to be "key awards in the sense that their classifications 
arguably permeate all areas of industry" [February 1989 
Review (Print H8200) p. 5], The minimum classification 
rate and supplementary payments structures which will 
reflect the restructured awards in these industries will 
provide reference points for the determination of 
unskilled, semi-skilled and skilled classifications in the 
work value assessments in other restructured awards. 

Award restructuring in these five key industries will 
also contribute to the development of a general 
framework in which work value relativities for paid 
rates awards can be established. Again, there will be 
necessity to determine rates in these awards which 
comprehend the training undertaken in various 
classifications and all of the conditions which apply to 
employment in the particular work environment in 
which the paid rates award has application. The 
requirement to establish appropriate internal 
relativities and relevant relationships between 
comparable classifications under paid rates awards in 
other industries is consistent with the implementation 
of structural efficiency exercises generally. 

In summary the wages system set down in the 
National Wage Decision (Print H9100) enables 
specified wage increases to be achieved on the 
implementation of award variations. There is no limit 
to matters under the Structural Efficiency Principle 
which may form the substance of initiatives to be 
reflected in a restructured award to improve the 
efficiency of industry and provide employees with 
access to more varied, fulfilling and better paid 
positions. The system comprehends the availability of 
wage increases based on skill acquisition and training 

within the framework of career structure. It also 
accommodates the need to provide benefits to lower 
paid employees who have suffered from the inequities 
of the present system due to the level of their award rates 
and their lack of substantial over award payments. All 
of this is to be realised within the context of establishing 
appropriate work value relationships which will bring 
stability to the wages system. This, it is surmised, will 
provide the opportunity for institutionalised reform 
which is a prerequisite to a more flexible system of wage 
fixation. 
The Positions of the Parties. 

There is common ground between the section 50 
parties for the continuation of a centralised wage fixing 
system, and therefore, for the Commission to give effect 
to the August 1989 National Wage Decision (Print 
H9100). However, the form of the Decision, its reliance 
on commitments and the need to see its application in at 
least some, if not in each, of the five awards identified by 
the ACTU at the February 1989 Review (Print H8200) 
has made the trade union movement's endorsement 
more tentative. 

From exhibits and submissions which the Trades 
and Labor Council (the Council) presents, it is clear 
that its affiliates are anxious to see the National Wage 
Decision (Print H9100) tested. From this, it is hoped 
that some indication will be given of the terms of some 
structural efficiency exercises, as well as an illustration 
of the operation of the minimum classifications rates 
and the supplementary payments mechanism. 

As we understand it, the committee which determines 
the position that the Council takes in a State Wage 
Decision has resolved that the "option of alternative 
approaches" dependent upon the developments at the 
National level should be pursued (TLC Exhibit 1.5 p. 3). 
These approaches, it submits, would recognise the 
internal structure of awards and the nature of award 
respondency in this State. On these bases it proposes 
that a Memorandum of Agreement registered with the 
Commission which evidences a union's proposal for a 
structural efficiency exercise and provides for "time 
lines" for negotiation, should be adequate to achieve the 
first wage adjustment under the Principles. This 
approach anticipates that the Commission will have a 
monitoring role in reviewing structural efficiency 
exercises. 

We can appreciate the Council's tentative position on 
the National Wage Decision (Print H9100). As it points 
out, the burden of award restructuring falls heavily on 
unions. The process in which the Commission and 
other tribunals is engaged is in the words of the Council 
"award driven". As the Commission in Court Session 
observed in its Review on Progress in Implementing 
Structural Efficiency (69 WAIG p. 1317). "The 
Principles of Wage Fixation must be flexibile enough to 
accommodate the individual aspiration of the 
participants while maintaining sufficient rigour to 
ensure that national economic objectives are realised." 
It is the availability of wage adjustments that is the focus 
of the trade union movement's attention at this time. 
However, it is important to note that nothing which was 
put to us by the Council detracts from the commitments 
which the ACTU gave at a national level. Those 
commitments are fundamental to the viability of the 
wages system and without them there would be little 
point in giving effect to the National Wage Decision 
(Print H9100) in this State. 

While the Council raises a number of issues which go 
to the interpretation and operation of the National 
Wage Decision (Print H9100) in this jurisdiction, it is 
the aspiration of its affiliates to promptly realise wage 
adjustments under the Principles which give rise to the 
need in the first instance to clarify some fundamental 
issues on the operation of the Decision. 
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The Minister gives unequivocal support for the 
adoption of the National Wage Decision (Print H9100). 
In his view "any increases available under the Decision 
should occur only when tangible, genuine and 
completed restructuring proposals are placed before 
the Commission". However, the Minister requests the 
Commission not to fix a final position on the method of 
implementing wage increases under the Structural 
Efficiency Principle "until there has been further 
clarity from the Federal arena". Nonetheless, the 
position espoused is that wage adjustments available 
under a State Wage Decision and the terms under which 
these are implemented should be consistent with the 
dicta of the National Wage Decision (Print H9100). 

Although, the Confederation of Western Australian 
Industry Inc (the Confederation) has reservations in 
saying that this Commission should give effect to the 
National Wage Decision (Print H9100), it considers that 
the opportunities the Decision presents for employees, 
employers and the community are too important to 
ignore. As in the Council's case, the Confederation 
advocates reconsideration of the minimum 
classifications rates strategy of the Decision, arguing 
that it may be appropriate, in the light of circumstances 
in this State, to handle the determination of relativities 
between awards and the expression of award rates to 
minimum classifications rates and supplementary 
payments in a different manner. 

The Australian Mines and Metals Association (the 
Association), like the other section 50 parties, expresses 
general acceptance of the National Wage Decision 
(Print H9100) for the purpose of applying the Principles 
of Wage Fixation in this State. However, concern about 
the application of the minimum classification rates 
concept compels it to seek the exclusion of this aspect of 
the Decision from the operation of the Principles. 

This overview of the positions of the section 50 parties 
and their qualified endorsement of the National Wage 
Decision (Print H9100) makes it necessary for the 
Commission to initially consider two matters before 
declaring whether or not it will give effect to the 
Decision, and if so, in what form. First, there is the 
question of the requirements that are necessary to 
achieve a wage adjustment under the Structural 
Efficiency Principle and second, the relevance of the 
Minimum Rates Adjustment Principle in the scheme of 

. the Decision. 
Access to Wage Adjustments under the 
Structural Efficiency Principle. 

We find it unnecessary to defer consideration of how 
the "first instalment" wage adjustment under the 
Principles is to apply under the National Wage 
Decision (Print H9100) until there are other 
developments in the Federal arena. Any ambiguity 
which may be read into the text of the February 1989 
Review (Print H8200) and the August 1989 National 
Wage Decision (Print H9100) is overcome by reference 
to the Wage Adjustments Provision of the Principles. 
Clause l(iii) states: 

the first increase will be accessible from 7 August 
1989 but the actual date of operation for an award 
will be the date on which that award is varied in 
accordance with the National Wage Decision of 7 
August 1989; 

[August 1989 National Wage Decision 
(Print H9100) p. 20.] 

(Our emphasis added.) 
The August 1988 National Wage Decision (Print 

H4000) as adopted by this Commission, provides for 
wage adjustments to be given for undertakings to co- 
operate positively in fundamental reviews of awards. 
The August 1989 National Wage Decision (Print 
H9100) calls in those commitments. Structural 

Efficiency is no longer a formal undertaking to discuss 
matters or to place certain items on an agenda; it is 
change, which is to be reflected in restructured awards. 
It is the fact of an award variation and the substance of 
those amendments which attracts the adjustment to 
wages available under the National Wage Decision 
(Print H9100). This is the character of applications 
presently before the Australian Industrial Relations 
Commission with respect to awards in the metal, 
building and transport industries and before the 
Victorian Industrial Relations Commission as to 
storemen and clerks awards. 

This application of the National Wage Decision 
(Print H9100) is at variance with the "alternative 
approach" advocated by the Council. 

In our view, it is insufficient to cite the common rule 
nature of respondency in many awards of this 
Commission in order to justify a departure from the 
requirement to effect an award variation before a wage 
increase is available under the Principles. The 
argument in support of this alternative approach has 
even less relevance to public sector awards and to many 
paid rates awards and industrial agreements of this 
Commission. 

In the light of the proper approach to accessing wage 
adjustments under the Principles, the effect of using a 
Memorandum of Agreement as advocated by the 
Council may prove to be a deterrent to achieving 
Structural Efficiency and may cause delay in 
implementing subsequent wage adjustments. Under a 
Memorandum of Agreement the timetable for 
finalising matters to be agreed upon would have to be 
consistent with that set down in the Wage Adjustments 
Principle. Although parties to an award are always free 
to adopt the format of a Memorandu m of Agreement as 
their approach to bring a structural efficiency exercise 
to fruition, in the terms of the National Wage Decision 
(Print H9100), it is an amendment to an award which 
fulfils the requirement for a wage adjustment. 

Co-operation between employees and employers is 
expected to be the hallmark of structural efficiency 
exercises. Any process which detracts from this 
approach will reduce the prospects of success. 
Unfulfilled commitments under a Memorandum of 
Agreement could conceivably be the subject of 
arbitration. In the exercise of this function the 
Commission would, pursuant to section 26(2) of the Act, 
be placed in the position of effectively determining the 
scope to which Structural Efficiency may be 
implemented in an industry. This is both undesirable 
and impractical. If the interests of employees and 
employers in an industry are best served by the 
introduction of a new classification structure replete 
with appropriate training and skill acquisition 
programmes, it cannot fall to the Commission to 
develop the exercise in that industry to implement such 
initiatives. The parties to an award have the knowledge 
to do that; the Structural Efficiency Principle presents 
them with the opportunity to achieve it. 
Minimum Rates Adjustments. 

The Confederation poses the question as to whether 
the pronouncements of the Australian Commission on 
Minimum Rates Adjustments is really a Decision for 
the purposes of section 51 of the Act. The Principle does 
not express the magnitude of a wage adjustment. The 
method of its operation is, in the Confederation's view, 
uncertain. While recognising the rationale that the 
Australian Commission adopts to justify the inclusion 
of the Minimum Rates Principle, the Confederation 
doubts whether the potential for instability in the 
awards structure in this State exists to the degree 
claimed by the Australian Commission for the Federal 
system. 



The options which are presented to this Commission 
for dealing with the Minimum Rates Adjustments 
Principle of the National Wage Decision (Print H9100) 
are: 

(a) to sever the Minimum Rates Adjustment 
Principle from the Principles and focus on the 
elements of the Structural Efficiency Principle 
of the wages system; 

(b) defer consideration of this aspect of the 
National Wage Decision until developments 
at a National level clarify the method by which 
Minimum Rates Adjustments are to be 
effected. It would then be a matter of 
implementing the Principle on a case by case 
basis on award applications; 

(c) dispense with the notion of Minimum Rates 
Adjustments and the complementary 
mechanism of Supplementary Payments and 
establish an "Equitable Base Principle" which 
would address issues of wage relativities and 
relationships within a general framework of 
awards within this jurisdiction; or 

(d) adopt an approach which it is said the New 
South Wales Commission follows and 
consider the issue of Minimum Rates 
Adjustments under a separate process to that 
of the Structural Efficiency Principle. The 
Commission would then review the ACTU 
"blue print" which the Australian Commis- 
sion has endorsed in principle. 

In the Confederation's view the prospect of 
establishing a system in which wage relativities within 
an award structure are based on training and skill 
acquired and bear appropriate work value 
relationships one award to another, is daunting. It 
expresses no preference for any of the options cited and 
recognises the difficulty for the Commission in 
separating the Minimum Rates Adjustment Principle 
from the National Wage Decision (Print H9100) as a 
whole. 

The Association's position on this matter is more 
strident. It considers that factors cited by the Australian 
Commission which cause instability in the wages 
system are not endemic to the award structure of this 
jurisdiction. It submits that the Minimum Rates 
Principle should be excised from the Principles in their 
application in this State. Inequities which may be 
present or which may result from a nexus between 
awards should be attended to under Special Cases. 
Likewise, Supplementary Payments for lower paid 
workers should be accommodated through that avenue. 
The Association believes that it is inappropriate for the 
Commission to be involved in re-establishing award 
relativities; these are matters more properly addressed 
by union applications on a case by case basis. 

The Council supports the adoption of the Minimum 
Rates Adjustment Principle as an integral part of the 
National Wage Decision (Print H9100). 
Understandably, it places greater emphasis on the 
implementation of the Supplementary Payments 
aspects of the Principle but cautions that the 
Commission not determine any relativities in the 
context of adopting the National Wage Decision (Print 
H9100). 

There is no doubt that the Minimum Rates 
Adjustment Principle is one of the most complex 
aspects of the National Wage Decision (Print H9100). In 
our view, the Principle should more properly be titled 
the "Minimum Classification Rates and 
Supplementary Payments Principle" to better reflect 
the substance of matters contained therein. From what 
has already been said in this Decision, it is fundamental 
to the commitments given by the ACTU on behalf of the 
union movement for the wages system to establish 

appropriate and permanent relativities between skilled, 
semi-skilled and unskilled classifications generally. 
Without this, initiatives to establish career structures 
based on skills and training will be futile. 

The national objective of industry becoming more 
competitive is dependent not only on becoming more 
efficient in its work and management practices, but also 
by ensuring that it attracts and retains those with the 
skill and expertise necessary to produce the Nation's 
wealth. Without an initiative to redirect award 
structures and wage relativities, the institutionalised 
obstacles to labour market flexibility will continue. 
There will be little incentive offered to those prepared to 
acquire skill and expertise if industry cannot offer 
career opportunities. The thrust of the Minimum 
Classification Rates Adjustment is to create the 
environment in which the community can experience a 
qualitative and quantitative increase in skill. In 
addition to this, the ACTU is also committed to and the 
Australian Commission accepts, that lower paid 
employees who have experienced the inequities of 
present system must be given consideration. It is this 
package of commitments to change and to provide 
benefits to lower paid employees which must be 
recognised as a fundamental element in the wage 
system. The Australian Commission states: 

We cannot over emphasise the importance of 
successfully applying the structural efficiency 
principle and the minimum rates adjustment 
process. These exercises provide an opportunity 
for the parties to display the maturity required to 
overcome the wage instabilities with which the 
community is only too familiar. It also provides the 
opportunity to take an essential step towards 
institutional reform which is a prerequisite to a 
more flexible system of wage fixation. As part of 
that future we envisage that minimum 
classifications rates will not alter their relative 
position one to another unless warranted on work 
value grounds. On the other hand it is our 
expectation that supplementary payments might 
vary as between industries, industry sectors, 
individual employers or on a geographic or some 
other basis. 

Finally, the inclusion of, and increase in, 
supplementary payments which form part of the 
exercise is designed, inter alia, to assist those 
"employees covered by minimum rates awards 
who have suffered from the inequities of the 
present system due to the level of their award rates 
and their lack of substantial over award 
payments". However, the unions cannot expect to 
have supplementary payments included in awards 
to compensate for the lack of over award payments 
for some employees and conduct over award 
campaigns for others. To this extent the inclusion 
of supplementary payments in award is a 
concomitant of the no extra claims commitment. 

[August 1989 National Wage Decision 
(Print H9100) p. 14.] 

Although it may be easier to highlight the difficulties 
associated with implementing the Minimum Rates 
Adjustment Principle, we believe that the short term 
convenience of deferring or severing this Principle from 
the National Wage Decision (Print H9100) as a whole 
would be fatal to the long term success of the wages 
system in the Structural Efficiency phase. 

The realignment of minimum rates awards under the 
Minimum Rates Adjustment Principle will only come 
about when an award amendment is effected through a 
Structural Efficiency exercise. Concerns expressed 
about the Commission altering wage relativities within 
the context of a State Wage Decision are groundless. 
Indeed, the Full Bench of the Australian Commission 
rejects the imposition of the ACTU "blue print" in the 
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February 1989 Review (Print H8200). preferring to only 
adopt in principle a framework of relativities in some 
key awards which it expresses as ranges of percentages 
of a tradesperson's rate. The fmalisation of award 
amendments in those awards will provide parties and 
tribunals with a frame of reference for determining 
relationships between skilled, semi-skilled and 
unskilled classifications when minimum rates awards 
in other industries are varied. Rather than having a 
regimented structure of award relationships imposed 
through the National Wage Decision (Print H9100), 
parties to awards will have the opportunity to submit 
their views on what relativities are appropriate having 
regard to the work value requirements of the various 
classifications and the skill and training required in the 
performance of the functions. 

Finally, on this issue, we do not believe that the wages 
system in this State possesses sufficient stability to 
presume that an immunity from a wage break-out has 
developed since 1983. 

To accede to the proposals to have access to the first 
stage of the wage increase under the Structural 
Efficiency Principles made available on the production 
of an agreement to address matters albeit consistent 
with that Principle, and to vary the Principles to 
exclude, defer or modify the application of the 
Minimum Rates Adjustment Principle, would be to 
render the National Wage Decision (Print H9100) 
ineffective. Wage increases would, in effect, become 
across-the-board adjustments, structural reform of 
awards would not take place and the inequities of the 
present system may continue for lower paid 
employees. 

The Position of the Commission Pursuant to 
section 51 of the Act. 

As pointed out. these are proceedings instituted by 
the Commission of its own motion, to consider the 
National Wage Decision handed down by the 
Australian Commission on 7 August 1989. This 
Commission is bound by section 51(2) of the Act to give 
effect to the Decision in reference to awards and 
industrial agreements made by or registered in this 
Commission "unless it is satisfied that there are good 
reasons not to do so". There is, therefore, a conditional 
obligation upon us to endorse that Decision for the 
purposes of awards and industrial agreements in this 
State, unless there is good reason to do otherwise. 

After considering submissions which seek to 
distinguish the nature of awards in this State and the 
relevance of the aspects of the National Wage Decision 
(Print H9100) in its application to this jurisdiction, we 
are satisfied that there are no good reasons not to give 
effect to that Decision by General Order. Furthermore, 
we believe that the form of the General Order should 
follow the Principles set down in the National Wage 
Decision (Print H9100) in the manner expressed by the 
Australian Commission and with out modification as to 
conditions of which it shall operate. 

This position is taken in the light of the general level 
of support given by the section 50 parties and the trade 
union movement's continuing commitments to matters 
put forward by the ACTU in proceedings before the 
Australian Commission and which are recorded in its 
Decisions. 

It is important for the success of the wages system that 
there is consistency between the Australian 
Commission and this Commission in the application of 
the Principles. The opportunity for this is enhanced 
when the terms of the General Order reflect, as close as 
possible, the provisions of the Decision of the 
Australian Commission. 

We adopt, for the purposes of this Decision, the 
Decisions of the Australian Commission in the 
February 1989 Review (Print H8200) and the August 
1989 National Wage Decision (Print H9100). 

Matters which the parties raised and which are 
pertinent to the form of the General Order are now 
addressed. 
The Scope of the Structural Efficiency Principle. 

The Council expresses concern that the agenda for 
structural efficiency exercises set out in the August 1988 
National Wage Decision (Print H4000) has been 
broadened to include matters which give a new 
dimension to those aspects of initiatives to be taken to 
ensure that "working patterns and arrangements 
enhance flexibility and the efficiency of industry". 
These matters are detailed in the August 1989 National 
Wage Decision (Print H9100 p. 10). 

The metal industry structural efficiency exercise is 
being looked upon by unions as the model for award 
restructuring. It will have taken three years to reach 
finality. The initiatives for skill formation and career 
paths in that industry represents what the Council sees 
as the primary thrust of the Structural Efficiency 
Principle. To introduce "secondary" matters which 
range from averaging penalty rates and expressing 
them as flat amounts to developing consultative 
processes to deal with issues of concern to employers 
and employees, is in the Council's view, a change in 
direction for the Principle. It increases the danger of a 
"negative cost cutting approach" being imported into 
the process. 

In the Council's view, a "broadened agenda" for the 
Structural Efficiency Principle has been introduced to 
accommodate those industries that have already 
progressed through the primary stage of implementing 
career structures and broadbanding. 

The Minister supports the view that it would be 
counter-productive to the realisation of the objectives of 
Structural Efficiency Principle for exercises in 
restructuring to stand or fall on whether or not all the 
issues listed on page 10 of the August 1989 National 
Wage Decision (Print H9100) have been addressed. The 
Minister sees the danger inherent in promoting these 
initiatives as the basis of a structural efficiency exercise, 
is the establishment of a "trade off mentality". This 
would undermine the effectiveness of the Principle. 

There has not, in the views of the Confederation and 
the Association, been a broadening of the structural 
efficiency agenda nor the categorisation of "primary" 
and "secondary" initiatives for restructuring awards. 
The agenda has always been as wide as is presently 
expressed; the August 1989 National Wage Decision 
(Print H9100) merely identifies some specific matters in 
response to what the Council and the Association sees 
are attempts by the union movement to narrow the 
agenda under the Principle. 

There should be no doubt about the scope of matters 
which may be addressed as part of structural efficiency 
exercises. Reference to paragraphs under the heading 
"Meaning of the Structural Efficiency Principle" at 
pages 3 and 4 of the February 1989 Review (Print H8200) 
illustrates this. In addition to those matters which 
address career paths, establishing appropriate award 
relativities and determining properly fixed minimum 
rates, the Principle comprehends that issues involving 
the removal of award restrictions on contracts of 
employment, a review of the scope and incidence of 
awards and the elimination of barriers to efficiency that 
arise from demarcation issues, may be addressed. 

However, it is as well to repeat what the Australian 
Commission says with respect to award coverage and to 
apply this generally to award restructuring. 
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In many cases, alterations to the coverage of 
awards will also take much time and effort if 
fundamental change is to occur. Any proposals for 
change must be carefully handled. However, we 
recognise that, as part of the Structural Efficiency 
Principle, the parties may agree to make changes to 
award coverage to facilitate improved efficiency 
and improved relations amongst employees and 
between unions and employers. Again, where 
warranted, change should be made. 

(February 1989 Review, Print H8200 p. 4.) 
Each of the parties to an award may have a broad 

agenda for restructuring. No doubt each will assign 
priorities to certain issues. Their approaches should not 
be characterised by a "trade-off mentality" nor the 
implementation of Structural Efficiency undertaken in 
a "negative cost cutting manner". The format of a 
structural efficiency exercise should proceed with the 
agreement of the parties to realise the mutually 
complementary objectives of improving efficiency and 
providing employees with access to more varied, 
fulfilling and better paid positions. 

It would be folly for the Commission to set down a 
check list of initiatives to be followed in a structural 
efficiency exercise. The needs and aspirations of 
employees and employers will dictate the agenda to 
which they will have a commitment. 
The Process of Effecting Award Admendments 
Under the Structural Efficiency Principle. 

Access to wage increases under the Structural 
Efficiency Principle has already been considered in this 
Decision. Some concern has been expressed about the 
process by which these amendments are to proceed 
given the common rule nature of respondency in many 
awards of this Commission. 

The major responsibility which rests on employer 
organisations in negotiations under the Structural 
Efficiency Principle is the subject of comment in the 
February 1989 Review of the Australian Commission 
(Print H8200 p. 4). We reaffirm the importance of the 
roles of those organisations. 

It should have come as no surprise to employers and, 
indeed, to unions and their members that since wage 
increases were granted pursuant to the September 1988 
State Wage Decision, commitments to co-operate 
positively in fundamental reviews of awards would at 
some time be translated into award amendments. 

Depending on whether it is an award or industrial 
agreement, the manner in which the variation is to give 
effect to the Structural Efficiency Principle will follow 
normal procedures under the Act and Regulations. 
Sufficient flexibility exists within the provisions of the 
legislation for the Commission to accommodate the 
publication and service of notices together with the 
filing of answers in order that applications may be dealt 
with expeditiously. Attention is drawn to the provisions 
of section 29A (2) of the Act, when a structural efficiency 
exercise will vary the area of operation or the scope of an 
award or industrial agreement by virtue of the 
incorporation of new classifications due to a wage 
structure. There is a statutory obligation on the 
Commission to publish the matter in the Industrial 
Gazette and to have the application served on specified 
parties. Structural efficiency exercises which fall into 
this category should be identified by the parties when 
an application to amend the award is lodged. The 
Commission will thereby be alerted to the need to 
instigate the appropriate action. 
Special Cases. 

In adopting the dicta of the National Wage Decision 
(Print H91G0) with respect to Special Cases to be 
considered under the Principles, we note that the 
Australian Commission records the contentions of the 

ACTIJ and Commonwealth Government. These are 
that increases beyond those generally available for 
structural efficiency may be approved in special cases, 
provided that the cases are processed through a special 
case mechanism and provided that there is negligible 
cost or it can be demonstrated that it should be 
approved on public interest grounds. 

Without limiting the flexibility which must be 
available for recognition to be given to special cases, we 
accept that by complying with an approved process, an 
award amendment may be justified in the public 
interest. 

The National Wage Decision (Print H9100) goes on 
to note that it is generally accepted that applications 
coming within the category of special cases "must be 
dealt with at the same time as, and in the context of, the 
application of Structural Efficiency Principle" [August 
1989 National Wage Decision (Print H9100) p. 16]. 
Furthermore, the Australian Commission states that all 
special cases should be tested against other relevant 
Principles at the same time as the Structural Efficiency 
Principle is being applied. It follows, therefore, that it is 
not possible to progress a special case in parallel with, 
but separate from the Structural Efficiency Principle. 

An equitable base cannot be established nor an 
anomaly resolved in isolation from the application of 
the Structural Efficiency Principle. 

Each of the section 50 parties proffered suggestions 
on a mechanism to deal with special cases. 

A claim for a special case will have been identified by 
the parties to the award in the first instance when the 
application is lodged or by the Commission in the 
course of proceedings. On receipt of notice of such a 
claim, the Chief Commissioner will convene a 
conference at which the parties to the application will 
be invited to inform the section 50 parties of the basis on 
which special case status is claimed. At no later than 
seven days before the conference the parties will have 
been required to forward to the Commission and to the 
section 50 parties a statement which details the 
background information of the award, the basis on 
which special case status is claimed or opposed (if a 
party objects) and information on how the matter 
should be addressed within the Principles of Wage 
Fixation. Where there is agreement between the parties 
to the application that a special case exists, the 
information provided to the Commission and the 
section 50 parties may take the form of an agreed 
statement. 

It will not be the responsibility of the section 50 
parties to register a position on whether they support or 
oppose the claim or to indicate that an "arguable case" 
exists at the conference. The conference will serve to 
inform all parties and the Commission on the terms 
and grounds of the claim. 

In line with the recognition accorded section 50 
parties under the Act, it is expected that their 
appearance before the Commission in Court Session 
would occur as a matter of course in all hearings of 
special cases. 
Access to Other Principles. 

We endorse the determination of the Australian 
Commission on the relationship between the Structural 
Efficiency Principle and the other wage fixing 
Principles. We accept that: 

(i) structural efficiency exercises should 
incorporate all past work value 
considerations; 

(ii) any extensions of existing awards to include 
new classifications should form part of the 
structural efficiency exercises; 

(iii) claims based on anomalies and/or inequities 
will continue to be treated as special cases; 
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(iv) there is no separate role for the operation of a 
supplementary payments principle; and 

(v) claims for new allowances will be dealt with in 
accordance with the relevant portion of the 
allowances principles but, consistent with this 
decision, existing work-related allowances 
may be increased by up to three per cent at the 
time of each instalment of the structural 
efficiency adjustment. 

[August 1989 National Wage Decision 
(Print H9100) p. 18.] 

Demarcation Issues. 
As expressed by the Council "there is no universal 

model" for dealing with demarcation issues. The 
implications for union coverage for providing 
individuals with career opportunities are well 
recognised by the union movement. This is but one of 
the tensions inherent in the wage fixing system. 

While no commitment is given, nor sought, that 
demarcation disputes will be resolved without 
disruption to industry, it is noted that avenues exist for 
these matters to be taken into account by the parties 
under a structural efficiency exercise. 

In the February 1989 Review (Print H8200), the 
Australian Commission comments: 

In particular, attitudes to union structures are 
deeply ingrained and much time and effort may be 
required for unions and employers to develop 
appropriate and acceptable mechanisms which 
will enable fundamental change to occur without 
grave industrial relations implications. However, 
there is no reason why immediate attention should 
not be given to those aspects of this issue which 
interfere with the creation of proper career 
structures and act as an impediment to multi- 
skilling and broadening of duties. Where 
warranted, change should be made. 

In many cases, alterations to the coverage of 
awards will also take much time and effort if 
fundamental change is to occur. Any proposals for 
change must be carefully handled. However, we 
recognise that, as part of the structural efficiency 
principle, the parties may agree to make changes to 
award coverage to facilitate improved efficiency 
and improved relations amongst employees and 
between unions and employers. Again, where 
warranted, change should be made. 

[February 1989 Review (Print H8200) p. 4.] 
Application of the First Increase Under the 
Wage Adjustments Principle. 

We confirm the views expressed by the section 50 
parties for those adjustments of $10.00 per week for 
employees at the basic skills/trainee level; $12.50 per 
week at the semi-skilled level; and $15.00 per week or 
three per cent, whichever is the higher, at the tradesman 
or equivalent level and the above should be determined 
on a case by case approach as award amendments are 
dealt with under the Structural Efficiency Principle. 
Outstanding Second Tier — 
Four Per Cent Adjustments. 

Submissions were received from the Minister and the 
Council for finalising outstanding four per cent adjust- 
ments. In the Council's view, perpetuation of the 
concept of a "trade-off arrangement within the context 
of the present wages system may contaminate the posi- 
tive, co-operative approach necessary for success of the 
Structural Efficiency Principle. 

While the Principles enunciated in the National 
Wage Decision (Print H9100) omits any reference to the 
continuing relevance of the Restructuring and Effi- 
ciency Principle, we are of the view that this should still 
be available to those employees who have yet to access 

this avenue to achieve the four per cent adjustment. We 
do not propose to provide an across-the-board increase 
to pick up those awards yet to be varied by four per cent. 
Such a course could not be construed as giving effect to 
the National Wage Decision (Print H9100) under sec- 
tion 51 of the Act. However, in line with what was stated 
in the September 1988 Stage Wage Decision, the avail- 
ability of common rule adjustments still remains. 

We note that in the case of lower paid employees 
supplementary payments adjustments will rectify the 
discrepancy arising from the absence of the four per 
cent increase. However, any increase based on restruc- 
turing and efficiency agreements prior to a structural 
efficiency exercise may prejudice the employee's ability 
to satisfy the requirements of that Principle. Also it 
would be difficult to consider such a claim in isolation 
from the Structural Efficiency Principle. 
Site Allowances. 

The difficulties that are posed for on-site industrial 
relations where employees covered by the Australian 
Commission are treated differently from those under 
awards of this Commission are well recognised. Despite 
the intentions expressed by the Full Bench of the Aus- 
tralian Commission in the National Building Industry 
Enquiry to dispense with site allowances, the National 
Building Trades Award still contains provision for such 
claims to be entertained. The State award reflects that 
provision and this Commission continues to receive 
applications for site allowances. The fact that the 
Australian Commission does not acknowledge these 
claims or has discouraged the lodgment of applications 
is an aberration when viewed from the perspective of 
this Commission. 

In line with submissions presented by several of the 
section 50 parties, this Commission will continue to 
deal with applications for site allowances on the same 
basis as was set out in the September 1988 State Wage 
Decision. 

We await with interest, as it appears we must, develop- 
ments in the Federal arena on moves to establish 
minimum rates awards in the metal and building 
industries to assess implications for the payment of site 
allowances. 

The Confederation proposes that structural efficien- 
cy av/ard amendments in the building and construc- 
tion industry to which the Construction. Mining and 
Energy Union and the Australian Builders' Labourers' 
Federation are party, should be referred to this State 
Wage Bench for scrutiny in the light of commitments to 
be given. There is no premium to be placed upon a 
commitment given to a five person bench as compared 
with a Commissioner sitting alone. Therefore, we do not 
consider it advisable to discriminate between awards in 
the manner in which the Structural Efficiency Principle 
is to be applied except to observe that special cases will 
be referred to the Commission in Court Session. 

Incentive Schemes. 
The matter which is before us does not require 

determination or particular provision being made for 
incentive schemes in the General Order. 

We note the observations made in the National Wage 
Decision (Print H9100) and add that there is nothing to 
suggest that, where appropriate, and subject to the 
guidelines expressed by the Australian Commission, 
such arrangements could not become a feature of a 
restructured minimum rates award. 

Minimum Wage for Adult Employees. 

In the September 1988 State Wage Decision (68 
WAIG 2412 at 2415) the Commission in Court Session 
indicates its preparedness to consider an adjustment to 
the minimum wage subsequent to that by which it 
increased the rate by three per cent to $229.60 with effect 
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from 1 October 1988. It was anticipated that the matter 
would be reconsidered in February 1989. That did not 
eventuate. 

The parties to this matter have acknowledged that an 
increase in the minimum rate is warranted. There is 
consensus that it would be appropriate to increase the 
rate to $248.80 per week by the application of amounts 
based on increases in line with adjustments to award 
rates available under the Principles ofWage Fixation in 
the period prior to the current National Wage Decision 
i.e. an adjustment of four per cent plus $10.00. A more 
rational alternative was floated by the Confederation 
for adjustment based on movements in the Consumer 
Price Index in the period since the Commission last 
considered a bona fide review of the minimum wage for 
adult employees. While we believe that that approach 
has much to commend it we are not prepared to embark 
upon such a course at this time. 

We have decided to adjust the minimum wage for 
adult employees to $248.80 per week with effect from the 
first pay period commencing on or after 1 October 
1989. 

Any of the section 50 parties may consider pursuing 
an application under section 50 of the Act. In the event 
that this is not forthcoming it remains available to the 
Commission on its own motion to initiate the review of 
the minimum wage. 

The Council's submission on the minimum weekly 
rate for trainees under the Australian Traineeship 
Scheme is noted. The Commission is not required to 
take any action at this time. 
The Administration of Applications 
under the Principles. 

To assist in the identification of applications to vary 
awards under the Structural Efficiency Principle, the 
Commission will ascribe the prefix "R" to application 
numbers issued through the Registry. This will facilitate 
recording in the Western Australian Industrial Gazette. 

In the Review on Progress for the Implementation of 
Structural Efficiency (69 WAIG 1310 at 1317) the 
Commission foreshadows that award restructuring 
under the Principles of Wage Fixation affords the 
opportunity to review award formats to make them 
more amenable to electronic processing. 

It is proposed that the Commission will consult with 
the section 50 parties on establishing an award format 
to be adopted for consolidating awards of the 
Commission after awards and industrial agreements 
have been amended to give effect to the Structural 
Efficiency Principle. 
General Order Limiting Wage Increases and 
Varying Conditions and the "No Extra Claims 
Commitment" Provision. 

The provision which was implemented by General 
Order in the September 1988 State Wage Decision to 
prescribe that employees bound by an award or agree- 
ment shall not increase the wage rate or otherwise vary 
the conditions of employment so as to increase the 
employer's labour costs, except to the extent that any 
such increase has been authorised by the Commission, 
is no longer relevant under the terms of the General 
Order which we now propose to issue. 

Similarly, award provisions which provide that a 
union undertakes, until 1 July 1989, not to pursue any- 
extra claims, award or over award, except when 
consistent with the State Wage Principles will be 
formally deleted. 
State Wage Principles. 

For the reasons set out we determine that any 
adjustments to awards of, and industrial agreements 
registered in, the Commission should only be made in 
accordance with the following Principles. 

The State Wage Principles. 
These Principles have been developed with the 

aim of providing, for their period of operation, a 
clear framework under which all concerned — 
employers, employees and their unions, the 
Government of Western Australia and the 
Commission — can co-operate to ensure that 
labour costs are monitored; that measures to meet 
the competitive requirements of industry and to 
provide workers with access to more varied, 
fulfilling and better paid jobs are positively 
examined; and that lower paid employees are 
protected. 

The Principles provide that movements in wages 
and salaries and improvements in conditions — 
whether they occur in the public or private sector, 
whether they be award or over award and whether 
they result from consent or arbitration — must fall 
within the level allowable in accordance with the 
State Wage Decision of 8 September 1989. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any 
reason either by consent or arbitration, the 
Commission will guard against contrived 
arrangements which would circumvent these 
Principles and their aims. 
Commitment. 

Any claims for improvements in pay and 
conditions must be processed in accordance with 
these Principles. No adjustments will be approved 
by the Commission unless a union concerned in an 
award or industrial agreement gives a commitment 
that it will not pursue any extra claims, award or 
over awards, except in compliance with these 
Principles. 

When this no extra claims commitment is given, 
it shall be inserted in the award concerned in the 
following terms: 

It is a term of this award or industrial 
agreement that the union undertakes for the 
duration of the Principles determined by the 
Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra claims, 
award or over award except when consistent with 
the State Wage Principles. 

Wage Adjustments. 

1. Structural Efficiency Adjustment: These will 
be allowable under these Principles: 

(i) a first increase of $10.00 per week for 
employees at the basic skills/trainee level; 
$12.50 per week at the semi-skilled 
employee level; and $15.00 per week or 
three per cent, whichever is the higher, at 
the tradesman or equivalent level and 
above; 

(ii) a second increase of the same order as in 
(i) above to be paid not less than six 
months after the first increase; 

(iii) the first increase will be accessible from 7 
August 1989 but the actual date of 
operation for an award will be the date on 
which that award is varied in accordance 
with the State Wage Decision of 8 
September 1989; and 

(iv) the second increase will not be automatic, 
but subject to application. 

2. Minimum Rates Adjustment: Minimum 
rates adjustments allowable in the State Wage 
Decision of 8 September 1989 shall be in 
accordance with the following: 
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(i) the appropriate adjustments in any 
award will be applied in not less than four 
instalments which will become payable at 
six monthly intervals; 

(ii) in appropriate cases longer phasing-in 
arrangements may be approved or 
awarded and/or parties may agree that 
part of a supplementary payment should 
be based on service; 

(iii) the first instalment of these adjustments 
will not be available in any award prior to 
1 January 1990 or three months after the 
variation of the particular award to 
implement the first stage structural 
efficiency adjustments, whichever is the 
later; 

(iv) the second and subsequent instalments of 
these adjustments will not be automatic 
and applications to vary the relevant 
awards will be necessary; and 

(v) acceptance of absorption of these 
adjustments to the extent of equivalent 
over award payments is a prerequisite to 
their being applied in any award. 

3. Special Cases: Any claim for increases in 
wages and salaries or improvements in conditions 
which exceed the maximum increases allowable 
under the State Wage Decision of 8 September 1989 
will be processed as a special case by the 
Commission. Such cases should be considered in 
accordance with the Structural Efficiency and 
other relevant Principles. 
Structural Efficiency. 

Structural efficiency adjustments allowable 
under the State Wage Decision of 8 September 1989 
will be justified in accordance with this Principle if 
the Commission is satisfied that the parties to an 
award have co-operated positively in a 
fundamental review of that award and are 
implementing measures to improve the efficiency 
of industry and provide employees with access to 
more varied, fulfilling and better paid jobs. The 
measures to be considered should include but not 
be limited to: 

• establishing skill-related career paths 
which provide an incentive for employees 
to continue to participate in skill 
formation; 

• eliminating impediments to multi- 
s killing and broadening the range of tasks 
which an employee may be required to 
perform; 

• creating appropriate relativities between 
different categories of employees within 
the award and at enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility and the 
efficiency of the industry; 

• including properly fixed minimum rates 
for classifications in awards and/or 
industrial agreements, relate 
appropriately to one another, with any 
amounts in excess of these properly fixed 
minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of 
respondents to awards; and 

• addressing any cases where award and/or 
industrial agreement provisions 
discriminate against sections of the 
workforce. 

Structural efficiency exercises should 
incorporate all past work value considerations. 

Work Value Changes. 
(a) Changes in work value may arise from 

changes in the nature of the work, skill and 
responsibility required or the conditions under 
which work is performed. Changes in work by 
themselves may not lead to a change in wage rates. 
The strict test for an alteration in wage rates is that 
the change in the nature of the work should 
constitute such a significant net addition to work 
requirements as to warrant the creation of a new 
classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

However, rather than create a new classification 
it may be more appropriate in the circumstances of 
a particular case to fix a new rate for an existing 
classification or to provide for an allowance which 
is payable in addition to the existing rate for the 
classification. In such cases the same strict test 
must be applied. 

(b) Where new or changed work justifying a 
higher rate is performed only from time to time by 
persons covered by a particular classification or 
where it is performed only by some of the persons 
covered by the classification, such new or changed 
work should be compensated by a special 
allowance which is payable only when the new or 
changed work is performed by a particular 
employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes 
should be measured is the last work value 
adjustment in the award under consideration but 
in no case earlier than 1 January 1978. Care should 
be exercised to ensure that changes which were 
taken into account in any previous work value 
adjustments or in a structural efficiency exercise 
are not included in any work evaluation under this 
Principle. 

(d) Where a significant net alteration to work 
value has been established in accordance with this 
Principle, an assessment will have to be made as to 
how that alteration should be measured in money 
terms. Such assessment should normally be based 
on the previous work requirements, the wage 
previously fixed for the work and the nature and 
extent of the change in work. However, where 
appropriate, comparisons may also be made with 
other wages and work requirements within the 
award or to wage increases for changed work 
requirements in the same classification in other 
awards provided the same changes have 
occurred. 

(e) The expression "the conditions under which 
the work is performed" relates to the environment 
in which the work is done. 

(f) The Commission should guard against 
contrived classifications and over-classification of 
jobs. 

(g) Any changes in the nature of the work, skill 
and responsibility required or the conditions 
under which the work is performed, taken into 
account in assessing an increase under any other 
Principle, shall not be taken into account in any 
claim under this Principle. 

Allowances. 
(a) Existing Allowances. 

(i) Existing allowances which constitute a 
reimbursement of expenses incurred may 
be adjusted from time to time where 
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appropriate to reflect the relevant change 
in the level of such expenses. 

(ii) Existing allowances which relate to work 
or conditions which have not changed 
may be adjusted from time to time to 
reflect national wage increases, except 
where a flat money amount has been 
awarded, provided that shift allowances 
expressed in awards as money amounts 
may be adjusted for flat money amount 
State Wage increases. 

(iii) Existing allowances for which an 
increase is claimed because of changes in 
the work or conditions will be determined 
in accordance with the relevant 
provisions of the Work Value Changes 
Principle. 

(b) New Allowances. 
(i) New allowances to compensate for the 

reimbursement of expenses incurred may 
be awarded where appropriate having 
regard to such expenses. 

(ii) No new allowances shall be created 
unless changes in work have occurred or 
new work or conditions have arisen: 
where changes have occurred or new 
work and conditions have arisen, the 
question of a new allowance, if any, shall 
be determined in accordance with the 
relevant Principle. 

The relevant Principle in this context 
may be Work Value Changes or First 
Awards and Extensions to Existing 
Awards Principle. 

(c) Service Increments. 
(i) Existing service increments may be 

adjusted in the manner prescribed in 
(a)(ii) of this Principle. 

(ii) New service increments may only be 
allowed to compensate for changes in 
work and/or conditions and will be 
determined in accordance with the 
relevant provisions of the Work Value 
Changes Principles. 

Superannuation. 
(a) Agreements may be certified or consent 

awards made providing for employer contribu- 
tions to approved superannuation schemes for 
employees covered by such agreements or consent 
awards provided those agreements or consent 
awards: 

(i) operate from a date determined or 
approved by the Commission; and 

(ii) do not involve the equivalent of a wage 
increase in excess of three per cent of 
ordinary time earnings of employees. 

(b) Where, following a claim for employer 
contributions to approved superannuation 
schemes for employees, the parties are unable to 
negotiate an agreement consistent with this 
Principle, and conciliation proceedings before the 
Commission have also failed to achieve such an 
agreement, the Commission shall, subject to the 
provisions of the Act, arbitrate on that claim. 

(c) The Commission will not grant retrospec- 
tive operation for any matters determined in 
accordance with this Principle. 

(d) For the purposes of this Principle, approved 
superannuation scheme means a scheme 
approved in accordance with the Commonwealth 
Operational Standards for Occupational Super- 
annuation Funds. 

Standard Hours. 
(a) In dealing with claims for a reduction in 

standard hours to 38 per week, the cost impact of the 
shorter week should be minimised. Accordingly, the 
Commission should satisfy itself that as much as 
possible of the required cost offset is achieved by 
changes in work practices. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, will not be 
allowed. 

(c) Changes in work practices designed to 
minimise the cost of introducing shorter hours will 
not be a consideration for claims under any other 
Principle. 
Conditions of Employment. 

Except for the flow-on of test case provisions, 
applications for changes in conditions other than 
those provided elsewhere in the Principles will be 
considered in the light of their cost implications both 
directly and through flow-on and must be processed 
before the Commission in Court Session. 
Anomalies and Inequities. 

(a) Anomalies. 
(i) In the resolution of anomalies, the over- 

riding concept is that the Commission must 
be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at 
the relevant time should not be followed. 

(iii) The doctrines of comparative wage justice 
and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the over-riding 
concept of this Principle. 

(b) Inequities. 
(i) The resolution of inequities existing where 

employees performing similar work are 
paid dissimilar rates of pay without good 
reason, shall be subject to all the following 
conditions: 

(1) The work in issue is similar to the 
other class or classes of work by re- 
ference to the nature of the work, the 
level of skill and responsibility 
involved and the conditions under 
which the work is performed. 

(2) The classes of work being com- 
pared are truly like with like as to all 
relevant matters and there is no good 
reason for dissimilar rates of pay. 

(3) In addition to similarity of work, 
there exists some other significant 
factor which makes the situation 
inequitable. A historical or geo- 
graphical nexus between the similar 
classes of work may not of itself be 
such a factor. 

(4) The rate of pay fixed for the class or 
classes of work being compared with 
the work in issue is a reasonable and 
proper rate of pay for the work and is 
not vitiated by any reason such as an 
increase obtained for reasons 
inconsistent with the Principles of 
the Commission applicable at the 
relevant time. 
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(5) Rates of pay in minimum rates 
awards are not to be compared with 
those in paid rates awards. 

(ii) In dealing with inequities, the following 
over-riding considerations shall apply: 

(1) The pay increase sought must be 
justified on the merits. 

(2) There must be no likelihood of 
flow-on. 

(3) The economic cost must be 
negligible. 

(4) The increase must be a once-only 
matter. 

(c) Procedure: Any claim made on the grounds 
of this Principle shall be processed as a special 
case. 
Paid Rates Award. 

(a) In the normal course, the Commission will 
not make new paid rates awards. 

(b) In the making of a first paid rates award the 
conditions as provided in the First Awards and 
Extensions to Existing Award Principle must be 
complied with. 

(c) Rates in paid rates awards should not be 
fixed at a level which would affect the rates for 
other employees. 

(d) In assessing an adjustment in rates of pay in 
a paid rates award it is inappropriate to apply the 
General Motors-Holden's Limited and Ford 
Australia Ltd Case approach of: 

awarding an increase to restore to the rates 
under the awards the relationship which they 
had when established vis-a-vis rates actually 
paid for similar work in industries located near 
the establishments of these two companies. 

(Print E7273.) 
(e) Subject to special cases, no special 

adjustment will be approved for paid rates awards 
which cannot be justified on the basis of the 
creation of a proper career structure through 
structural efficiency. 

(f) In paid rates awards no increase at the base 
rate which is greater than the structural efficiency 
adjustment will be approved. 

(g) The rates of pay prescribed by a new paid 
rates award must be expressed in terms of properly 
fixed minimum classification rates plus 
supplementary payments. 

(h) Paid rates awards should contain clear 
classification definitions. 

(i) Statutory declarations will be required from 
parties to an application to vary a paid rates award 
to the effect that the integrity of that award will be 
preserved. 

(j) If a paid rates award fails to maintain itself as 
a true paid rates award that award should be 
discontinued and replaced by a minimum rates 
award. 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long 

established principles shall apply i.e. prima facie 
the main consideration is the existing rates and 
conditions. 

(b) In the extension of an existing award to new 
work or to award-free work the rates applicable to 
such work will be assessed by reference to the value 
of work already covered by the award. 

(c) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. Where the total rate determined for 

each classification in accordance with (a) of this 
Principle exceeds the appropriate minimum rate 
for that classification, the excess amount shall be 
prescribed as a supplementary payment. For the 
purposes of this paragraph, the appropriate 
minimum rate will be assessed by comparison with 
similar classifications in other minimum rates 
awards. 
Economic Incapacity. 

Any respondent or group of respondents to an 
award (including those bound by common rule) 
may apply to reduce and/or postpone the 
application of any increase in labour costs 
determined under the Principles on the ground of 
very serious or extreme economic adversity. The 
merit of such application shall be determined in 
the light of the particular circumstances of each 
case and any material relating thereto shall be 
rigorously tested. 

Appearances: Mr A. Cooke on behalf of the Trades 
and Labor Council of Western Australia. 

Mr R.H. Gifford on behalf of the Australian Mines 
and Metals Association (Inc). 

Mr B.P. McCarthy on behalf of the Confederation of 
Western Australian Industry (Inc). 

Mr G.E. Bull on behalf of the Hon Minister for 
Labour. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Trades and Labor Council of Western Australia 
and 

Confederation of Western Australian Industry (Inc) 
and Others. 

No. 1940 of 1989. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER GJ. MARTIN 
COMMISSIONER G.L. FIELDING 
COMMISSIONER O.K. SALMON. 

8th day of September 1989. 

General Order. 
HAVING heard Mr A. Cooke on behalf of the Trades 
and Labor Council of Western Australia; Mr R.H. 
Gifford on behalf of Australian Mines and Metals 
Association (Inc); Mr B.P. McCarthy on behalf of the 
Confederation of Western Australian Industry (Inc) 
and Mr G.E. Bull on behalf of the Hon Minister for 
Labour, the Commission in Court Session pursuant to 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders:— 

1. That this Order rescinds Order No. 730 of 
1988. 

2. That each award or industrial agreement of 
the Commission if it prescribes a minimum 
weekly wage for adult employees, is hereby 
varied by substituting for that wage a rate of 
$248.80 with effect from the first pay period 
commencing on or after the 1st day of October 
1989. 

3. That each award or industrial agreement in 
force at the date of this Order be varied by: 

(a) deleting the provision inserted by 
Order No. 730 of 1988 prohibiting 
employers on whom the award or 
industrial agreement is binding from 
increasing the rates of wage payable to 
an employee on the 9th day of 
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September 1988 or otherwise varying 
the conditions of employment without I 
approval of the Commission; and 

(b) deleting from any award or industrial 
agreement in which appears the 
provision that the union(s) under- 
take(s), until the 1st day of July 1989 not 
to pursue any extra claims, award or 
over award, except when consistent 
with the State Wage Principles. 

4. That on the condition that a registered 
organisation of employees gives the "no extra 
claims" commitment in the terms expressed in 
the Principles determined by the Commission 
in Court Session in General Order Matter No. 
1940 of 1989 of the 8th day of September 1989 
and that the commitment is expressed as a 
variation to the award or industrial agree- 
ment to which the organisation is party may be 
further varied, replaced or renewed in 
accordance with the provisions of the 
Principles but shall not be otherwise varied, 
replaced or renewed. 

5. That this Order shall have effect on and from 
the 8th day of September 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

INDUSTRIAL APPEAL COURT — 
Appeal against decision of 

Full Bench — 
IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 7 September 1989. 
Coram: BRINSDEN J. (President) 
KENNEDY and FRANKLYN JJ. 

Appeal No. 3 of 1989. 
Between Basil Milentis, Appellant 

and 
The Honourable Minister for Education, Respondent. 

Judgment. 
BRINSDEN J.: For the reasons which I now publish, I 
would dismiss this appeal. 

KENNEDY J.: I agree and publish my reasons. 

FRANKLYN J.; I agree and publish my reasons. 

Mr L.A Jackson and Mr A.L. Drake-Brockman 
(instructed by Messrs Harman Drake-Brockman) 
appeared for the appellant. 

Mr G.M. Overman (instructed by the State Crown 
Solicitor) appeared for the respondent. 

Cases Referred to in Judgments. 
Co-operative Retail Services Ltd v. Secretary of State 

for the Environment (1980) 1 WLR 271. 
Podbery v. Peak(1981) 1 All ER699. 

BRINSDEN J.: This matter seems to have got under 
way as follows. By letter dated 4 September 1986 the 
Director General of Education wrote to the appellant 
that having determined that the appellant was guilty of 
misconduct within the meaning of section 7C of the 

Education Act 1928 as amended, dismissed him from 
his employment as a teacher as from 12 September 1986. 
He was advised that he had a right of appeal pursuant to 
Division I of Part IIA of the Industrial Relations Act 
1979 as amended (the Act). By section 78 of that Act it is 
provided that: 

(1) subject to Division 3 of Part II the Tribunal 
has exclusive jurisdiction — ... (b) to hear and 
determine —-... 

(iii) an appeal by a teacher against any 
punishment for alleged misconduct 
imposed on him under the Education Act 
1928 other than a punishment that is a 
reprimand or a fine that does not exceed 
$50.00. 

Promptly, the appellant instituted an appeal dated 
30 September 1986. The Tribunal referred to by the Act 
is constituted by section 74 as the Government School 
Teachers' Tribunal (the Tribunal) which comprises 
three persons, one, appointed by the Chief Commis- 
sioner from amongst the other Commissioners, who 
shall be Chairman of the Tribunal, one person 
nominated for appointment by the Minister for 
Education and appointed by the Governor, and one 
person nominated for appointment by the Union (the 
Teachers' Union) and also appointed by the 
Governor. 

Section 80A(3) provides that: 
Subject to section 74(3) the jurisdiction of the 

Tribunal shall be exercised by all the members 
sitting together and when the members are divided 
in opinion on a question, the question shall be 
decided according to the decision of the majority of 
the members. 

Subsection (4) states: 
To the extent to which it is not prescribed the 

Tribunal may regulate its own procedure. 
In section 73A "Tribunal" is defined to mean the 

Commission constituted by the Government School 
Teachers' Tribunal established under the Division. 
Section 74(3) provides that wherever the Chairman is of 
the opinion that an organisation other than the Union 
has a sufficient interest in a matter to be heard and dealt 
with by the Tribunal, the Tribunal shall be constituted 
by the Chairman sitting alone. Finally, section SOB 
provides by subsection (1) that subject to Division 1 — 
Government School Teachers' Tribunal, the provisions 
of Division 2 of Part II that apply to and in relation to 
the exercise of the jurisdiction under the Act of the 
Commission constituted by a Commissioner shall 
apply, with such modifications as are prescribed and 
such other modifications as may be necessary or 
appropriate to the exercise by the Tribunal of its 
jurisdiction under the Act. By subsection (2) the 
generality of the provisions of subsection (1) is limited 
in two respects, the only material one being that it is 
provided that section 49 shall not apply to a decision of 
the Tribunal on an appeal under section 78(l)(b). The 
appeal by the appellant is an appeal under section 
78(l)(b). Section 49(2) provides that subject to the 
section, an appeal lies to the Full Bench in the manner 
prescribed for any decision of the Commission though 
by subsection (2)(a) an appeal does not lie under the 
section from a finding unless, in the opinion of the Full 
Bench, the matter is of such importance that, in the 
public interest, an appeal should lie. 

I now come back to the development of this matter. 
The appellant desired discovery and further and better 
particulars of the misconduct alleged in the decision of 
the Director General of Education. Consequently, he 
asked the Associate to the Chairman of the Tribunal to 
list the matter before the Tribunal so that he could seek 
directions and orders pursuant to regulation 41 of the 
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Regulations gazetted on 28 Februaty 1985 and 
purportedly made pursuant to the provisions of section 
113 of the Act. Regulation 41 states: 

The Chairman shall give all such directions and 
do all such things as he deems necessary and 
expedient to give effect to the intention of the Act 
and these regulations. 

Section 27, which by reason of the provisions of 
section 80B(1) applies to and in relation to the exercise 
of the jurisdiction conferred on the Tribunal by the Act, 
provides by subsection (l)(o) that the Commission may 
make such orders as may be just with respect to any 
interlocutory proceedings including inter alia discovery 
and delivery of particulars. Regulations 32-42 inclusive, 
appear in the Regulations under a heading. Part VIII — 
Government School Teachers' Tribunal. Regulation 39 
states: 

An application required by these regulations to 
be made in chambers shall be made before the 
Chairman and be determined by him. 

Regulation 81(1) which forms part of the general 
regulations specifically provides that a party to any 
matter before the Commission may apply to the 
Commission in chambers for an order that any other 
party to the matter furnish further and better 
particulars. 

In due course pursuant to the request on 2 September 
both parties to the appeal were represented before the 
Chairman of the Tribunal. Later, by letter dated 27 
September 1988 he advised inter alia that in his opinion 
there was no scope for the respondent to provide further 
and better particulars as sought by the appellant. It is 
that refusal which has led to an appeal to the Full Bench 
purportedly made under the authority of section 49, the 
dismissal of the appeal by the Full Bench on the 
grounds that it did not believe it had jurisdiction to 
entertain the appeal, and now an appeal from the Full 
Bench to this Court. Even if there is a right of appeal to 
the Full Bench, it would be an appeal which is caught by 
the provisions of section 49(2)(a) since the decision of 
the Chairman was not a decision which finally 
disposed of the appeal but a "finding" which is defined 
by the Act to mean, "a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate". (Underlining supplied.) It is not 
without significance that a finding must be a decision of 
the character referred to "made in the course of pro- 
ceedings". In respect of the refusal to grant further 
particulars, if one asks, in the course of what proceed- 
ings was such a decision made, the answer must surely 
be, in the course of an appeal pursuant to section 
78(l)(b) to the Tribunal. It will be remembered that 
section 49 does not apply "to a decision of the Tribunal 
on an appeal under section 78(l)(b)". Counsel for the 
appellant sought to argue that the "decision" referred to 
is limited to a final decision of the Tribunal and not a 
decision made in the course of interlocutory proceed- 
ings. Such a submission would mean that though the 
decision on the appeal which disposes of the merits of 
the case one way or the other would not be subject to 
appeal, yet an interlocutory decision would be subject 
to appeal. That would be an extraordinary construc- 
tion and one which I would be reluctant to put upon the 
Act unless compelled to. Indeed it would call, I think, 
for the use of extrinsic materials in interpretation as 
contemplated by section 19(1) of the Interpretation Act 
1984.1 do not however, feel constrained to put such a con- 
struction upon the Act as counsel suggests. There may 
have been more force in his argument if section 89B(2)(b) 
had read, "section 49 shall not apply to the decision of the 
Tribunal" instead of "a decision". Other provisions of the 
Act, namely, sections 80B(1) and 80A(4) to which refer- 
ence has already been made indicate that in the course of 

proceedings there may be decisions made by the 
Tribunal so that therefore there may be not only the final 
decision of the Tribunal disposing of the appeal, but 
other decisions of an interlocutory nature (findings) 
during the course of the proceedings. In my view, section 
80B(2)(b) denies to an appellant a right of appeal not 
only in respect of a final decision but also in respect of 
any interlocutory decision. Those considerations are 
enough to dispose of the appeal by dismissing it. 

The appellant faced another hurdle that the jurisdic- 
tion of the Tribunal could only be exercised pursuant to 
section 80A(3) by all three members sitting together, 
except subject to section 74(3) which has no application 
in this case. The Commissioner does not state in what 
capacity he heard the application for particulars, and 
disposed of it, since he does not state that he was, or 
purported to be, acting as the Tribunal or, indeed, as 
Chairman of the Tribunal. I am not able to find within 
the provisions of the Act any justification at law for the 
Chairman in an interlocutory matter to hear and decide 
it while sitting alone, notwithstanding the provisions of 
regulation 39. In my belief, express power would need to 
be found in the Act to justify his assumption of jurisdic- 
tion in that respect. It is of interest to note that section 
87(3) authorises a member of this Court, so authorised by 
the presiding judge, to decide interlocutory proceedings 
to be taken in an appeal to this Court. I would have ex- 
pected a similar provision if the legislation had in- 
tended that the Chairman or either of the other members 
be enabled to hear interlocutory matters while sitting 
alone as the Tribunal. I am therefore of the view that for 
this additional reason there is no right of appeal because 
there was no finding lawfully made by the Chairman. 

Throughout these reasons I have referred to the 
Commissioner as the Chairman simply because he is, 
in fact, the Chairman of the Tribunal. In hearing the 
interlocutary application no doubt he purported to do 
so as Chairman of the Tribunal but as he had no 
authority to determine the matter by himself, at best he 
should only be considered as having acted in his 
capacity as a Commissioner. I must say, however, I 
would have thought that there is a lot to be said for 
authorising the Chairman, as the Tribunal, to deal with 
all interlocutary matters, since the two other appointees 
would not necessarily be people with any expertise in 
handling such matters. 

For the above reasons, in my view, this appeal should 
be dismissed. 

KENNEDY J.: The facts are set out in the judgment of 
the President, and there is no necessity for my repeating 
them. 

The Government School Teachers" Tribunal is a 
"constituent authority", established under Part IIA of 
the Industrial Relations Act 1979. It was established 
"within and as part of the Commission" — section 74( 1). 
Subject to the Act, it consists of three members, of whom 
the Chairman is appointed by the Chief Commissioner 
from amongst the other Commissioners, one is a person 
nominated for appointment by the State School 
Teachers' Union of Western Australia (Incorporated) 
and appointed by the Governor — section 74(2). 

Section 78 deals with the jurisdiction of the Tribunal. 
Subsection (1) provides: 

Subject to Division 3 of Part II, the Tribunal has 
exclusive jurisdiction — 

(a) to enquire into and deal with — 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally: and 

(ii) any matter concerning the inter- 
pretation or application of any Act 
or regulation governing the service 
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of a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation; and 

(b) to hear and determine — 
(i) an appeal by a teacher against a 

recommendation of the Director- 
General recommending the promo- 
tion of a teacher to a new office or 
vacancy in the teaching staff of the 
Department; 

(ii) an appeal by a teacher against a 
decision of the Director-General in 
relation to the salary fixed with 
respect to the teacher at the time of 
his appointment to the Depart- 
ment; 

(iii) an appeal by a teacher against any 
punishment for alleged misconduct 
imposed on him under the Educa- 
tion Act 1928 other than a punish- 
ment that is a reprimand or a fine 
that does not exceed $50.00; 

(iiia) an appeal by a teacher [not being a 
person to whom subsection (la) 
applies] against his dismissal, or 
reduction to a position carrying a 
lower salary or remuneration, for 
inefficiency under any regulations 
relating to the assessment of 
efficiency and made under the 
Education Act 1928; 

(iv) an appeal by a teacher against the 
amount of the rent of a house, being 
a house that was completed and 
ready for occupation prior to 1 
January 1946, that is provided for his 
use by the Department and that is 
valued or revalued pursuant to the 
regulations made under the Educa- 
tion Act 1928. 

Division 3 of Part II of the Act relates to orders 
applying generally to employees throughout the State, 
and is of no relevance for the present purposes. 

The matter before the Tribunal was an appeal under 
section 78(l)(b)(iii), as to which "the Tribunal has 
exclusive jurisdiction". 

By section 80B(1), subject to the Division, the 
provisions of Division 2 of Part II that apply to and in 
relation to the exercise of the jurisdiction under the Act 
of the Commission constituted by a Commissioner 
shall apply, with such modifications as are prescribed 
and such other modifications as may be necessary or 
appropriate, to the exercise by the Tribunal of its 
jurisdiction under the Act. 

Section 49 is to be found within Division 2 of Part II. 
In that section, for the present purposes, the 
Commission is defined to mean the Commission 
constituted by a Commissioner. By subsection (2), 
subject to the section, an appeal lies to the Full Bench in 
the manner prescribed from any decision of the 
Commission. The expression "decision" is defined to 
include award, order, declaration or finding — see 
section 7(1). By subsection (2a), an appeal does not lie 
under the section from a "finding" unless, in the 
opinion of the Full Bench, the matter is of such 
importance that, in the public interest, an appeal 
should lie. The expression "finding" means a decision, 
determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate — 
section 7(1). It is clear that the present "decision" of the 
Chairman is a "finding". 

By section 80B(2), for the purposes of subsection (1), 
section 49 is not to apply to a decision of the Tribunal on 
an appeal under section 78(l)(b), into which category, 
in my opinion, the present decision falls. If this is so, it 
follows that this appeal must fail. 

I am unable to accept the contention that an inter- 
locutory order or ruling cannot relevantly constitute a 
"decision on an appeal". The appellant's argument, as it 
appears to me, overlooks the point that the expression 
"decision" is defined in the Industrial Relations Act to 
include a "finding" which, as I have already indicated, 
is itself defined to include a decision, determination or 
ruling made in the course of proceedings that does not 
finally dispose of the matter to which the proceedings 
relate. 

In support ofhis argument. Counsel for the appellant 
relied upon Co-operative Retail Services Ltd v. 
Secretary of State for the Environment (1980) 1 WLR 
271 and Podbery v. Peak (1981) 1 All ER 699, but these 
cases were decisions based upon very different 
legislation. In Co-operative Retail Services Ltd v. 
Secretary of State for the Environment, the Court of 
Appeal decided that "any decision ... on an appeal" in 
section 242(3)(b) of the Town and Country PlanningAct 
1971 had to be a decision made in the disposing of the 
appeal, which, of course, the present decision was not. 
The provision in question in that case was expressly 
contrasted with section 246( 1) of the Act, which used the 
words "a decision in proceedings on an appeal", which 
is clearly a wider description which would encompass 
interlocutory orders. 

Podbery v. Peak simply decided that a refusal by the 
Divisional Court to extend time for an appeal was not a 
decision "upon" an appeal. With respect, that 
conclusion might be thought to be patently obvious, for 
until time is extended, no appeal can be instituted. But 
there were other indicia supporting the decision in that 
case. Significantly, for the present purposes, another 
provision in the Act under consideration, the 
Bankruptcy Act, used the expression "an order on 
appeal", which the Court of Appeal held was apt to 
cover any order made in the course of an appeal — see at 
pp. 70 T702. The earlier decision of the Court of Appeal 
in Co-operative Retail Services Ltd v. Secretary of State 
for the Environment was not cited; but this is not 
surprising because expressions such as those in 
question are to be construed in the light of the particular 
legislation in which they are to be found. In the present 
case, the meaning of the expression "decision ... on an 
appeal" is governed by the definitions of "decision" and 
"finding" in section 7(1) of the Act. 

I am also in agreement with the President's opinion 
that the Chairman in this instance had no power to sit 
on his own. Subject to the Act, the Tribunal consists of 
three members — section 74(2). The only exception 
appears to be found in section 74(3), which enables the 
Chairman alone to constitute the Tribunal where he is 
of the opinion that an organisation other than the 
Union has a sufficient interest in the matter to be heard 
and dealt with by the Tribunal. By section 80A(3), 
subject to section 74(3), the jurisdiction of the Tribunal 
is required to be exercised by all the members sitting 
together. It is not therefore possible, by regulation, to 
authorise the Chairman alone to deal with specific 
matters within the jurisdiction of the Tribunal. Nor may 
the Tribunal achieve the same result by endeavouring to 
"regulate its own procedure" in this way pursuant to 
section 80A(4), for the constitution of the Tribunal for 
the purpose of exercising its jurisdiction is prescribed 
by section 80A(3). To the extent which they purport to 
confer a power upon the Chairman sitting in chambers 
himself to determine applications in the course of 
appeals, those regulations are, in my view, ultra vires. 

I agree that the appeal should be dismissed. 
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FRANKLYN J.: The appellant appeals against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission given 17 April 1989 
whereby it dismissed an appeal to it from a decision of 
the Chairman of the Government School Teachers* 
Tribunal given 27 September 1988 refusing to order the 
respondent to provide further and better particulars of 
misconduct alleged against him which alleged 
misconduct had resulted in him being dismissed from 
his position as a teacher pursuant to the provisions of 
section 7C of the Education Act 1928 as amended. The 
grounds of his appeal to this Court are:  

1. The Full Bench erred in law in holding that it 
had no jurisdiction to hear an appeal from a 
decision of the Chairman of the Government 
School Teachers* Tribunal refusing to order 
the respondent to give particulars of the 
grounds upon which the Appellant was 
dismissed from his employment by the 
Respondent. 

2. The Full Bench should have held that when he 
made the said decision, the Chairman of the 
Government School Teachers Tribunal was 
for the purposes of section 49(2), the 
Commission. 

3. The Full Bench should have held that the said 
decision of the Chairman of the Government 
School Teachers' Tribunal was not a decision 
of that Tribunal. 

4. The Full Bench should have held that the said 
decision was not a decision on an appeal for 
the purposes of section 80B(2)(b) of the 
Industrial Relations Act. 

5. The Full Bench erred in law in failing to 
exercise its jurisdiction pursuant to section 
49(2a) of the Industrial Relations Act. 

Section 7C(2) of the Education Act specifies conduct 
of a teacher which constitutes "misconduct" for the 
purposes of the section as follows:— 

(2) For the purposes of this section a teacher 
shall be guilty of misconduct if — 

(a) he disobeys or disregards a lawful order 
applicable to him as a person on the 
teaching staff of the Department; 

(b) he fails to comply with or contravenes any of 
the provisions of this Act or the 
regulations: 

(c) he is absent from school without leave; 
(d) he wilfully makes a false entry in a return or 

register; or 
(e) he engages in disgraceful or improper 

conduct in his official capacity or otherwise 
by reason of which he ceases to be a fit and 
proper person to hold office as a teacher. 

Section 7C(3) requires the Director-General of 
Education to cause an inquiry to be held where it 
appears to him that a teacher "may be guilty of 
misconduct", and section 7(c)(4) provides that the 
teacher shall be informed of "the nature of the alleged 
misconduct and be given an opportunity of furnishing 
an explanation in relation thereto". 

Section 7C(12) provides that where as a result of an 
inquiry under the section "the Director-General 
determines that a teacher is guilty of misconduct" he 
may either, by order impose one or more specified 
punishments, or make a report and recommendation to 
the Minister that the teacher be dismissed. The Minister 
is authorised by section 7C(13) to order in writing that 
the teacher be dismissed having considered that report 
and recommendation and the explanation (if any) 
given by the teacher pursuant to section 7C(4). 

Section 78 of the Industrial Relations Act 1979 as 
amended ("the Act") confers exclusive jurisdiction on 
the Government School Teachers* Tribunal ("the 
Tribunal") by subsection 1(a) to inquire into and deal 
with industrial matters (as defined in section 7) relating 
to teachers and matters concerning the interpretation of 
any Act or regulation governing the service of teachers, 
and by subsection 1(b) to hear and determine appeals 
by a teacher against — 

(i) certain recommendations of the Director- 
General as to promotion; 

(ii) certain decisions of the Director-General as to 
salary; 

(iii) "against any punishment for alleged 
misconduct imposed on him under the 
Education Act 1928 other than a punishment 
that is a reprimand or a fine that does not 
exceed $50.00; 

(iv) against dismissal or reduction in position for 
inefficiency. 

The appellant appealed to the Tribunal pursuant to 
section 78(l)(b)(iii) [i.e. paragraph (iii) above] against 
the punishment of dismissal imposed on him. 

The appellant was dismissed from his employment 
as a teacher by order of the Minister, presumably made 
pursuant to section 7C(13) of the Education Act, 
notification of which was conveyed to him by letter 
dated 4 September 1988 from the Director-General 
which outlined in the following terms the misconduct of 
which he had determined the appellant to have been 
guilty under the terms of the Education Act. 

I wish to inform you that I have given careful 
consideration to all of the available information 
and that it is my opinion that you have engaged in 
improper conduct in the course of your employ- 
ment. Despite requests from your superiors that 
you examine carefully your teaching style and 
student management procedures, it is clear that 
you have continued to teach in a way that is 
unacceptable to this Department. It is not the 
expectation of this Department, parents, or the 
community, that children experience tension as 
the result of a classroom teacher's behaviour, on a 
regular and ongoing basis. Nor will the Education 
Department tolerate harassment of other staff 
members and conduct that indicates a lack of 
forthrightness when considering absence from 
duty or use of school materials. It is my view that all 
of the above factors when taken as a whole 
constitute misconduct within the terms of 7C of the 
Education Act to the extent that I believe you are no 
longer a fit and proper person to hold office as a 
teacher... 

The Director in such letter also advised that a 
consideration of "the whole of the appellant's file" led 
him to believe that "the above behaviour could not be 
explained as a temporary aberration", referred to 
comments of the Government School Teachers' 
Tribunal in 1977 as to the appellant's behaviour, and 
then set out his own belief "from the results of the 
present inquiry" that the appellant had not shown 
integrity when dealing with children, parents or staff 
members and that his behaviour was not "acceptable". 
He stated thatthe Minister had instructed him to advise 
that he agreed with the recommendation for dismissal 
and that "you are therefore hereby advised that your 
employment with the Department will terminate as of 
Friday, 12 September 1986". That letter did not state as a 
fact that the Minister had ordered in writing that the 
appellant be dismissed which is essential under section 
7C(13) for the order to take effect, but in accordance 
with the presumption of regularity I assume such order 
to have been duly made. There being no suggestion to 
the contrary I also assume that the appellant had been 
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informed of "the nature of the alleged misconduct" and 
had been given an opportunity of furnishing an 
explanation [section 7C(4)] for the purpose of the 
inquiry conducted by the Director-General under 
section 7C(3), and that the Director-General had deter- 
mined that he was guilty of misconduct pursuant to 
section 7C(12) and had made a report and recom- 
mendation that he be dismissed. 

The appeal authorised by section 78(l)(b)(iii) of the 
Act is not one against the finding of misconduct but 
only against the punishment imposed therefor i.e. in 
this case the punishment of dismissal. If successful it 
will result in that punishment being removed but will 
not affect the finding of misconduct. Neither the 
Education Act nor the Act authorise any appeal against 
a determination by the Director-General of misconduct 
on the part of a teacher and if misconduct is not such 
within the meaning of the Education Act then the 
appropriate remedy is not to be found in an appeal 
under the provisions of the Act. 

Having been dismissed pursuant to such order of the 
Minister the appellant appealed against that 
punishment to the Tribunal, the grounds being very 
generally expressed and alleging a breach of the rules of 
natural justice, improper exercise of the power 
conferred by the Act, an absence of evidence to "justify 
the decision", the taking into account of irrelevant 
considerations, failure to consider relevant matters, and 
misdirection as to the fact, — no particulars being given. 
By letter dated 19 August 1988 he sought a hearing 
before the Tribunal for "directions and orders pursuant 
to regulation 41" such being a regulation within Part 
VIII of the Industrial Relations Commission 
Regulations. Part VIII is headed "Government School 
Teachers' Tribunal" and comprises regulations 32-42 
inclusive, regulation 41 providing: 

The Chairman shall give all such directions and 
do all things as he deems necessary and expedient to 
give effect to the intention of the Act and to these 
regulations. 

It is said that regulation 39 is also relevant to these 
proceedings. It provides: 

An application required by these regulations to be 
made in Chambers shall be made before the Chair- 
man and be determined by him. 

It seems that consequent upon such letter an 
appointment was made for the appellant to attend before, 
the Chairman of the Tribunal (the Chairman) in his 
Chambers on 2 September 1988 when the appellant then 
requested that orders be made — 

1. that within 14 days the parties give mutual 
discovery on oath and inspection of docu- 
ments; 

2. that within a further 10 days the appellant have 
leave to seek further and better particulars of the 
misconduct alleged in the decision of the 
Director-General to dismiss him; 

3. that if such further and better particulars were 
requested they be filed within 10 days of service 
(presumably of the request); 

4. that the appellant have leave to amend his 
grounds of appeal within a further 14 days; 

5. dealing with the conduct of the appeal 
hearing. 

By letter to the appellant dated 30 September 1988 the 
Chairman of the Tribunal ("the Chairman") referred to 
"our discussion'bf 2 September and "advised" — 

(a) that as the respondent had agreed to make its 
complete file available to the appellant no 
direction for discovery or inspection was 
necessary; 

(b) that as the respondent's decision to dismiss the 
appellant was based on the material in that file 
"pursuant to the procedure prescribed in 
section 7C of the Education Act 1928" he 
considered "that there is no scope for the 
respondent to provide further and better 
particulars as sought by the appellant"; 

(c) that the appellant could have such leave to 
amend within 14 days; and 

(d) an outline of the procedures to be adopted on the 
hearing of the appeal which inter alia required 
the appellant to commence and develop his 
grounds of appeal "by submissions directed to 
the processes as taken pursuant to section 7C 
of the Education Act and the findings therein, 
and then by evidence from the appellant, 
primarily endeavour to refute the findings 
made in those processes". 

It is from the "advice" so given under paragraph (b) 
that the appellant appealed to the Full Bench, his 
notice of appeal describing itself as "an appeal against 
the decision constituted by Commissioner G.J. Martin 
constituting the Chairman of the Government School 
Teachers' Tribunal given on the 27th day of September 
1988". In its context the advice so given is properly seen 
as a decision. In short the grounds of appeal alleged his 
entitlement to know the "alleged misconduct" upon 
which the respondent relied in dismissing him and 
upon which the respondent will rely in resisting the 
appellant's appeal against such dismissal", and that the 
absence of particulars thereof was prejudicial to the 
successful exercise of his right of appeal, such absence 
consequently depriving him of natural justice. That 
appeal was rejected by the Full Bench on the ground 
that it lacked jurisdiction to entertain the same. Its 
reasons for denying jurisdiction, in brief, were that it 
found there to be no right of appeal to the Full Bench 
from a decision of the Tribunal on an appeal by a 
teacher against his dismissal; that although appeals lie 
to the Full Bench from a decision of the Commission, 
neither the Tribunal nor its Chairman sitting alone is 
the "Commission", and the mere fact that the Chair- 
man was also a Commissioner did not constitute him 
"the Commission" for the purpose of the decision of 
which complaint is made. It is from that decision of the 
Full Bench that the appellant appeals to this Court. 

The Tribunal is a "constituent authority" established 
under Division 1 of Part IIA of the Industrial Relations 
Act which Part embraces section 73A—SOB inclusive. 
By section 74(1) it is declared to be "established, within 
and as part of the Commission". It comprises a 
Chairman appointed by the Chief Commissioner from 
the other Commissioners and two members, one 
nominated by the Minister for Education and one 
nominated by the State School Teachers' Union, each of 
whom are appointed by the Governor. By section 73A 
"Tribunal" is defined to mean "The Commission 
constituted by the Government School Teachers' 
Tribunal established under this division". Section 74(3) 
provides that wherever the Chairman is of the opinion 
that an organisation other than the School Teachers' 
Union has a sufficient interest in the matter to be heard 
and dealt with by the Tribunal, the Tribunal shall be 
constituted by the Chairman sitting alone. No other 
provision is made in the Act, at least in any express 
terms, for the Tribunal to be constituted by the 
Chairman sitting alone. In fact section 80A(3) 
provides:— 

Subject to section 74(3) the jurisdiction of the 
Tribunal shall be exercised by all the members 
sitting together and when the members are divided 
in opinion on a question, the question shall be 
decided according to the decision of the majority of 
the members. 
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These provisions clearly express the intention of the 
legislature as to how the jurisdiction of the Tribunal 
shall be exercised. 

I have already referred to and set out in general terms 
the jurisdiction conferred by the Act on the Tribunal. It 
is divided into two discrete areas, the first, by virtue of 
section 78(l)(a), being to inquire into and deal with 
industrial matters and matters which go to the 
conditions of a teachers's service, and the second by 
virtue of section 78(l)(b) being to hear and determine 
appeals by teachers in respect of the matters specified 
therein. 

It is of interest that the jurisdiction to hear appeals 
against punishment is limited by the terms of the 
section to those against "punishment for alleged 
misconduct" and not proven misconduct. This must be 
read in the light of the Director-General's obligation to 
make a determination in respect of the misconduct 
alleged and to find actual misconduct [see Education 
Act 7C(12)] before punishment can be imposed. 

Section SOB of that Act provides: 
(1) Subject to this Division, the provisions of 

Division 2 of Part II that apply to and in relation to 
the exercise of the jurisdiction under this Act of the 
Commission constituted by a Commissioner shall 
apply, with such modifications as are prescribed 
and such other modifications as may be necessary 
or appropriate, to the exercise by the Tribunal of its 
jurisdiction under this Act. 

(2) For the purposes of subsection (1) — 
(a) section 31(l)(c) shall apply as if sub- 

paragraphs (i) and (ii) were deleted and the 
following subparagraphs were substi- 
tuted— 

"(i) the proceedings are in respect of an 
appeal under section 78(l)(b)(iii)"; 
and 

(b) section 49 shall not apply to a decision of the 
Tribunal on an appeal under section 
78(l)(b). 

Section 31(l)(c) and section 49 each fall within 
Division 2 of Part II referred to in section 80B(i). The 
deletion and substitution of provisions in section 
31(l)(c) provided for by section 80B(2)(a) allows legal 
representation of a party in proceedings "in respect of' 
an appeal by a teacher against punishment for alleged 
misconduct. Section 49 provides for appeals to the Full 
Bench of the Commission from any decision of the 
Commission constituted by a Commissioner and the 
effect of section 80B(2)(b) is to provide that there is no 
appeal to the Full Bench against a decision of the 
Tribunal on an appeal against recommendations, 
decisions, punishments or dismissals for inefficiency 
the subject of section 78(1 )(b). Section 80B(2)(b) 
demonstrates the clear intention of the legislature that 
decisions on matters dealt with under section 78(l)(a) 
(in general terms industrial matters) should be the 
subject of appeal to the Full Bench but that matters the 
subject of section 78(l)(b) are to be dealt with within the 
Department and, where the Act so provides, as in the 
present case, by the Minister; and that appeals in 
respect thereof are to be dealt with only by the Tribunal. 
There is nothing in the Act in my opinion to lead to any 
contrary conclusion. 

The appellant's case is that in refusing the order for 
particulars sought, the Chairman was acting or sitting 
as the Commission constituted by a Commissioner, this 
being so because the Tribunal is established "within 
and as part of the Commission" [section 74(1)] and its 
Chairman must be a Commissioner [section 74(2)]. The 
argument proceeds that pursuant to section 113 the 
members of the Commission or a majority of them may 
make regulations with respect to any of the purposes set 

out in the section which relate to any of the purposes set 
out in the section which relate to the Commission, 
which purposes include the regulation of the practice 
and procedure of the Commission and making 
provision for the effective exercise of its jurisdiction 
[section 113(c)]. The Industrial Relations Commission 
Regulations ("the regulations") are regulations so 
made. Part VIII thereof is directed to the practice and 
procedure and exercise of the jurisdiction of the 
Tribunal. Regulation 33 commences with the words 
"Except where otherwise provided by these regulations 
or otherwise directed by the Chairman..." and so make 
it clear that regulations outside Part VIII may- have 
relevance to such practice and procedure and exercise 
of jurisdiction. Regulation 38 (set out earlier herein) 
provides for determination by the Chairman of 
applications required by the regulations to be made in 
Chambers. There is no requirement under Part VIII for 
any application to be made in Chambers but regulation 
81 in Part XIII "Procedure Generally" makes provision 
for an application to be made to the Commission in 
Chambers for an order for further particulars. 
Appellant's counsel submits that regulation 41 (also set 
out above) supports his contention that the Chairman 
may act alone in Chambers. His submission in 
summary is that by reasonof section 14(2) and section 
74(1) and (2)(a) of the Act the Chairman is the 
Commission constituted by a Commissioner who, by 
reason of the authority conferred on him by regulation 
38 supported by regulation 41, has the power to make 
the order for particulars authorised by regulation 81. 

In my opinion that submission must fail. Contrary to 
the appellant's submission, the Chairman of the 
Tribunal in refusing the order sought was not the 
Commission constituted by a Commissioner. "The 
Commission" is defined by section 7 as the body 
continued and constituted under the Act under the 
name of the Western Australian Industrial Relations 
Commission. "A Commissioner" is defined to mean a 
Commissioner appointed under the Act. The "Full 
Bench" is defined to mean the Commission constituted 
by not less than three members, one of whom is the 
President [sections 7 and 15(i)]. "A member of the 
Commission" is defined to mean the President or a 
Commissioner and includes the President or a 
Commissioner when "performing the functions of a 
constituent authority or of a member of a constituent 
authority". The Tribunal is a constituent authority 
(section 7). The Chairman is a "member" of the 
Commission when performing his duties as a member 
of the Tribunal (see definition "members of the 
Commission"). Save as provided for by section 74(3) 
(not relevant to these proceedings) the jurisdiction of 
the Tribunal shall be exercised by all of its members 
sitting together [section 80A(3)]. Section 14(2) provides 
that "A Commissioner sitting or acting alone constitutes 
the Commission and, except as otherwise provided for 
in the Act, he has and may exercise while so sitting or 
acting, all the powers and jurisdiction of the 
Commisison" (emphasis added). Leaving aside the 
application of section 74(3), whilst the Chairman is 
sitting or acting in the exercise of the jurisdiction of the 
Tribunal he is not sitting or acting alone, but with the 
other members thereof, and consequently, whilst still a 
member of the Commission, is not and cannnot be the 
Commission constituted by a Commissioner. Further, 
section 16(l)(a) provides for the powers and duties of 
the Chief Commissioner which include the power to 
assign a Commissioner to sit or act alone as the 
Commission "notwithstanding that that Commission- 
er is for the time being appointed as or to a constituent 
authority". In my opinion this provision distinguishes 
between a Commissioner sitting or acting as the 
Commission and a Commissioner as an appointee to a 
constituent authority acting in the exercise of the 



jurisdiction conferred on that authority, and makes it 
clear that merely because he is a member of a 
constituent authority he has not the authority to sit or 
act alone as a Commissioner. Further, section 74 
properly interpreted does not lead to the conclusion 
that the Chairman as such is or may be the Commission 
constituted by a Commissioner. It is the Tribunal that is 
established by section 74, a body consisting of three 
members which body is part of the Commission. That 
the Chairman must be a Commissioner is a matter of 
qualification for appointment only and does not go to 
the jurisdiction of the Tribunal. If it is desired by the 
Chief Commissioner that he have the powers of the 
Commission whilst sitting or acting alone then it is for 
the Chief Commissioner to assign him to so act or sit 
(section 16), but in such case he is exercising "all the 
powers and jurisdiction of the Commission", which are 
the powers and jurisdiction conferred on the 
Commission established by section 8. That 
Commission is a Commission comprising the 
President, Chief Commissioner and other 
Commissioners, exercising the jurisdiction conferred 
on it (sections 23,24) and not the jurisdiction conferred 
by section 78 on the Tribunal comprising a 
Commissioner as Chairman and two others. In 
exercising the jurisdiction conferred on the Tribunal, 
the Chairman, save as provided for by section 74(3), 
does not and may not sit alone and is not a 
Commissioner sitting alone. Save for the exception 
created by section 74(3) it is the Tribunal comprising 
three appointees and only that Tribunal which may 
exercise the jurisdiction conferred by section 78 which 
is the only jurisdiction it has. Section SOB does not 
extend its jurisdiction but merely makes applicable 
certain other provisions in Division 2 of Part II of the 
Act to the exercise by it of its jurisdiction and 
consequently in the exercise of its jurisdiction it may 
exercise the powers conferred by section 27 and so order 
particulars [section 27(o)]. There is however nothing in 
Division 2 of Part II of the Act which creates any 
exception to the demand of section 80A(3) that, save for 
the cases contemplated by section 74(3), "the 
jur isdiction of the Tribunal shall be exercised by all the 
members sitting together". The appellant's submission 
if correct, would lead to the conclusion that the 
Tribunal, being part of the Commission, may be 
constituted by the Chairman acting or sitting as a 
Commissioner. This is contrary not only to the 
provisions of section 80A(3), but also section 73A which 
defines Tribunal' to mean "the Commission 
constituted by the Government School Teachers' 
Tribunal established under this Division". Further, if 
the Chairman acting alone were the Commission 
constituted by a Commissioner, the jurisdiction of the 
Tribunal would thereby be increased beyond that 
conferred by section 8 which, in my opinion, is clearly 
not the intention of the legislation. There is no room 
within the provisions of Division 1 ofPartllAofthe Act 
read alone or in the context of the Act as a whole, or 
otherwise in the Act, for a conclusion that the Chairman 
when acting as such may sit or act as the Commission 
constituted by a Commissioner with power to exercise 
all the powers and jurisdiction of the Commission or all 
the powers and jurisdiction of the Tribunal. I am also of 
the view that there is no room within the Act to infer any 
power in the Chairman to alone exercise any part of the 
jurisdiction of the Tribunal save as is provided for 
section 74(3). 

In support of his submission that the Chairman 
could act alone to make the order sought the appellant 
relies on regulations 39,41 and 81 to which I have earlier 
referred. Resort to the regulations to confer jurisdiction 
denied by the Act is not permissible. The application 
made by the appellant to the Chairman for an order for 
further and better particulars was one calling for a 

"finding" as defined by the Act, (i.e. relevantly, a ruling 
made in the course of proceedings), which finding is 
also a "decision" as defined by the Act. It involved an 
exercise of the jurisdiction of the Tribunal conferred by 
section 78. It was not merely an application dealing with 
a matter of practice and procedure or a matter providing 
merely for the effective exercise of its jurisdiction. It 
involved the making of a decision in the exercise of that 
jurisdiction and so was subject to the provisions of 
section 80A(3). Further, the regulations relied on by the 
applicant purport to be made under the provisions of 
section 113 by the Commission, and so for "purposes 
that relate to the Commission". Section 80A(4) provides 
that "to the extent to which it is not prescribed the 
Tribunal may regulate its own procedure". In my view 
this, at least arguably, suggests that, to the extent that the 
Act does not prescribe its procedure, the Tribunal may 
make its own regulations and is not subject to the 
regulation making power of the Commission under 
section 113. However, assuming without deciding that 
in the absence of any other prescription the 
Commission can make regulations for the purposes of 
the Tribunal, the regulation making power relied on 
[section 113(c)] is limited to "the practice and procedure 
of the Commission and providing for the effective 
exercise of its jurisdiction" and in my view cannot 
authorise any interference with or writing down of the 
express provisions of section 80A(3). Any decision of 
the Tribunal in exercise of its jurisdiction other than 
one which falls under section 74(3), must be made 
pursuant to section 80A(3) and not by the Chairman 
alone, and no regulation relating to the practice or 
procedure of the Commission or the effective exercise of 
its jurisdiction, whether made under section 113(c) or 
section 80A(4), can affect that requirement. 

For the above reasons I am satisfied that the 
Chairman of the Tribunal was acting without 
jurisdiction in purporting to make and in entertaining 
applications to make orders in the interlocutory 
proceedings which gave rise to the appeal to the Full 
Bench and to this Court; further that he was not then 
sitting or acting as the Commission constituted by a 
Commissioner and that the Full Bench was correct in 
finding that it had no jurisdiction to entertain the 
appeal to it. I would dismiss the appeal and it is not 
necessary to consider whether or not the Chairman's 
decision to refuse the order sought was "a decision on 
an appeal" for the purposes of section 80B(2)(b). 

Although it is not relevant to this appeal I do have 
some concern as to the circumstances of the appellant's 
dismissal. Under section 7C of the Education Act the 
teacher is informed of the nature of the alleged 
misconduct. There is no complaint that the information 
presumably then given to him was inadequate either for 
the purposes of "furnishing an explanation in relation 
thereto" or at all. We are not told whether in fact the 
appellant furnished any explanation or whether he 
disputed that the information provided disclosed 
misconduct. Presumably he has no complaint in that 
regard. 

It is not required that the Director-General's inquiry 
be formal. He conducted his inquiry and formed the 
opinion that the appellant was guilty of misconduct and 
it seems, duly submitted a report with his 
recommendation for dismissal to the Minister. On that 
information the Minister is authorised to order 
dismissal. There is no statutory direction to the Director 
to disclose to the teacher particulars of the misconduct 
found by him, which might or might not embrace all of 
that alleged. However bearing in mind that a right of 
appeal exists against any punishment for alleged 
misconduct [section 78(l)(b)(iii)], the appellant is 
clearly entitled to be informed of the misconduct found 
against him. That misconduct properly should be 
identified by giving particulars thereof which clearly 
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relate them to the relevant provision or provisions of 
section 7C(2) of the Education Act which defines what 
conduct constitutes misconduct for the purposes of the 
Act and so dismissal. It is impossible to ascertain from 
the Director-General's letter under what provision or 
provisions of section 7(c)(2) the misconduct found falls, 
or indeed what that misconduct was, and the particulars 
given therein leave open the question whether there was 
misconduct within the meaning of section 7C(2). 
Unless the conduct found to be established by the 
Director-General is misconduct as defined in section 
7C(2) it is not conduct which attracts punishment and 
so cannot justify dismissal, and in my opinion the 
appellant is entitled to be told not only what was the 
specific misconduct found but under what 
subparagraph of section 7C it is said to fall. Should such 
particulars be not given he might well be entitled to take 
some other action for relief. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1989. 

IN the matter of an appeal against the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission dated 17 April 1989 in Matter 
No. 1394 of 1988. 

Between Basil Milentis, Appellant 
and 

The Honourable Minister for Education. Respondent. 
Before: Mr JUSTICE BRINSDEN (Presiding Judge) 

Mr JUSTICE KENNEDY 
Mr JUSTICE FRANKLYN. 

Thursday, 7 September 1989. 

Order. 
HAVING heard Mr LA. Jackson of Counsel for the 
Appellant and Mr A.L. Drake-Brockman of Counsel 
for the Respondent in the appeal herein from the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission given on 17 April 
1989 in Matter No. 1394 of 1988, the Court doth hereby 
order the appeal be dismissed. 

J. CARRIGG, 
Clerk to the Court. 

FULL BENCH — 

Proceedings for Enforcement 
of Act — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84A 

The Registrar 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 666 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKEY ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1989. 

Application made in course of enforcement 
proceedings — submission made by respondent 
that Full Bench had no power to hear enforcement 
application — enforcement proceedings 
commenced after cessation of industrial dispute — 
-espondent submitted enforcement only possible 
.vhile dispute afoot — enforcement in section 84A 
relates to the imposition of penalties etc. — no 
provision that section 84A relates only to current 
industrial dispute — jurisdiction exists for Full 
Bench to deal with matter — application 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. Mr Momber who appeared for the 
respondent made a submission at the commencement 
of the hearing in this matter that the Full Bench had no 
power to deal with the application. There was reference 
in the submission to the direction of the Commission at 
first instance (constituted by a single Commissioner), 
pursuant to section 93(l)(a) of the Industrial Relations 
Act 1979 (as amended) (hereinafter referred to as "the 
Act") to the Registrar to make application under section 
84A(l)(b) to enforce what was described there as a 
declaration made on 21 April 1989 in PSA C11 of 1989 
and the subject of a report by the Registrar dated 25 
April 1989. The declaration appears in the form of a 
direction dated 21 April 1989 and was made under 
section 44 of the Act. The effect of the direction was that 
members (or alleged members) of the respondent union 
were directed to return to work and remain at work. We 
do not refer here to all the directions. Its officials were 
directed to take all such steps as may be necessary to 
ensure that each employee resume work etc. It was sub- 
mitted by Mr Momber that the function of the Full 
Bench in these proceedings is to compel a party in an 
industrial dispute to follow the directions given by a 
Commissioner and that this involved a dynamic 
situation. Thus, it was the situation that there ought to 
be an industrial dispute and one party to it is not 
following a direction of the Commissioner and thus 
prolonging the dispute before jurisdiction exists in the 
Full Bench under section 84A. 

Thus, it was submitted that the complaint in this 
matter having issued on 5 May 1989 well after the 
dispute was resolved by the members returning to work 
on 25 April 1989, the Registrar was thus asking the Full 
Bench to enforce a direction which was no longer in 
operation, firstly because the industrial dispute had 
resolved itself and the members had returned to work, 
and secondly because the members were back at work 
and the agreement had been reached as a result 
implicitly of the sanction by the Commission of that 
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resolution of the dispute. Thus, effectively there was no 
order directing anyone to return to work because they 
had already returned. Thus, it was also implicit in that, 
that the Commission had withdrawn its directions. 
Further, therefore, the Commission had no jurisdiction 
to deal with the matter. 

It was submitted, as we understood the submission, 
that the conciliation process provided for in section 
84A(4), contained a provision directing the Court to 
bring about the conciliation or a settlement of an 
industrial dispute which was currently taking place, 
and as at the time of our hearing the application there 
was no dispute. 

Mr Overman who appeared for the Registrar in the 
matter accepted that the facts underpinning those 
submissions could easily be put before the Commission 
and were not in dispute. He submitted that there was no 
power under any other section, with the possible 
exception of section 73, to deal with this type of matter. 
The order, the subject of the application, was a section 
44 order he informed us. There is no time limit upon 
section 84A proceedings it was subr d. 

In the end, we decided that we di. .ve jurisdiction 
and power in the matter, subject to any further sub- 
missions which might be made in the course of the 
proceedings, and we did so because the word "enforce- 
ment" as used in section 84A does not mean "enforcing" 
an order. The word is, in fact, if that meaning is attached 
to it, a misnomer. The word "enforcement" in the sense 
of proceedings imposing a penalty for a breach of an 
award or order has existed in federal legislation and in 
this statute for some time. It has never to our knowledge 
conferred the jurisdiction or power to make orders or 
give directions to ensure compliance with an order or 
direction. It is used in connection with a not dissimilar 
process for the "enforcement" of awards or orders 
before the Industrial Magistrate pursuant to section 83 
of the Act. 

If one looks at the mechanism of section 84A. it has 
nothing to do with "enforcement" in the sense of 
ordering obedience or compliance with a provision, 
nrdet, direction, etc of the Commission. What the 
section does is to provide that once a contravention or 
failure to comply is proven, the Full Bench has power to 
impose penalties, subject to a requirement to conciliate 
before the matter goes to that stage. The section also 
provides the whole of the mechanism, commencing 
with an application, for the procedure to occur. 

Section 84A(4) confirms this opinion because it says 
"before proceeding to a hearing of the application", the 
Full Bench "shall invite the parties to the application to 
confer with it". The conciliation process therefore 
relates to the "application" and the "application" is, 
according to section 84A(1), an "application" in the 
prescribed manner to the Full Bench for the enforce- 
ment of that provision, order, direction, declaration or 
section, and the "application" referred to in section 
84A(4) is made under subsection (1) and heard under 
subsection (5) of section 84A. There is no provision that 
the matter be dealt with during the currency of a dispute 
01* that the application can relate only to such a matter 
as a current dispute. The plain words of the section do 
not indicate that. They patently provide something 
totally different, There is no tittle limit upon wheri tft? 
proceedings can occur. The section simply permits 
named persons or classes of persons to make 
application for "enforcement". What "enforcement" is, 
is what the Full Bench is empowered to do under 
section 84A(5), following what first occurs under 
section 84A(4). Indeed, section 84A not only deals with 
section 44 or section 32 matters, but also contravention 
of sections which may have practically, or at all, nothing 
to do with an industrial dispute (e.g. section 66 orders or 
directions). There is no prohibition in the section upon 
the Full Bench dealing with contravention of an order 

or declaration or direction merely because the dispute 
in the course of which the order or direction was made 
has settled. The section does not contain any such 
prohibition expressed or implied. 

Thus, there is power and jurisdiction to deal with the 
matter, notwithstanding that the order which was not 
complied with is not part of a current dispute. The plain 
words of the section demonstrate that that is so. We so 
declare. 

Order accordingly. 
Appearances: Mr G.M. Overman (of Counsel) for the 

applicant. 
Mr P.R. Member (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84A 

The Registrar 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. 666 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKEY ESQ 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A KENNEDY. 
9th day of June 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 9th day of June 1989 and having heard Mr 
G.M. Overman (of Counsel) on behalf of the applicant 
and Mr P.R. Momber (of Counsel) on behalf of the 
respondent and having heard an application 
concerning the Full Bench's jurisdiction in the matter 
by Mr Momber on behalf of the respondent and the Full 
Bench having passed judgment on the matter on the 9th 
day of June 1989 wherein it unanimously dismissed the 
application and undertook to give reasons therefor, it is 
this day, the 9th day of June 1989 ordered that the 
respondent's application be dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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FULL BENCH — 

Unions — Application for 
Industrial Association — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 54. 

The Real Estate Employers' Federation of 
Western Australia (Inc). 

No. 14 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.J. MARTIN 

COMMISSIONER G.L. FIELDING. 
15th day of September 1989. 

Application for registration of employer organisation 
— real estate industry — application not 
authorised in accordance with rules of applicant — 
members not adequately informed of intention to 
apply — members not adequately informed of 
proposed rules — members not adequately 
informed about right to object — members 
employers in one real estate franchise group — 
registration would not promote goodwill in 
industry — danger of overlapping eligibility for 
membership — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an application by a society 
known as "The Real Estate Employers' Federation of 
Western Australia (Inc)" ("the Federation") to register 
as an organisation of employers in accordance with the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). The application was made on 3 
January 1989 and advertised at 69 WAIG 2277. 

Applications for registration of an unregistered 
organistion consisting of two or more employers are 
made under section 54 of the Act. The employers must 
establish that in the aggregate throughout the six 
months immediately preceding the date of application 
of registration they employed on an average, taken per 
month, not less than 200 employees, and that they are 
associating for the purpose of protecting or furthering 
the interests of those employees. 

Such an organisation in terms of section 54(1) "may 
be registered by authority of the Full Bench". Even if 
such an unregistered organisation does not comply 
with subsection (l)(a) of section 54, it may be registered 
by authority of the Full Bench if the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6 of the Act, to permit 
registration. 

Of course, whether such an organisation is registered 
or not is a discretionary matter(see section 3 and section 
56 of the InterpretationAct 1984), and the discretion 
must be exercised within the framework and according 
to the objects of the Act. Those objects include:— 

(a) to promote goodwill in industry; 

(e) to encourage the formation of representative 
organisations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such 
organizations; 

(f) to encourage the democratic control of organ- 
izations so registered and the full participa- 
tion by members of such an organization in 
the affairs of the organization. 

Those statutory provisions which have to be 
complied with in relation to an application such as this 
includes section 55(1), (2), (3) and (4). In addition, by 
virtue of section 55(5), the Full Bench is required by the 
use of the word "shall" to refuse an application by an 
organisation under this section if a registered 
organisation whose rules relating to membership 
enable it to enrol as a member some or all of the persons 
eligible, pursuant to the rules of the first mentioned 
organisation, to be members of the first mentioned 
organisation unless the Full Bench is satisfied that 
there is good reason, consistent with the objects 
prescribed in section 6, to permit registration. 

Further sections to be complied with are section 
56(1), section 56A, section 57 and section 59. 

The Federation was said to have been formed and 
incorporated in July 1988. Currently, all of its members 
are franchisees of a real estate franchise group, namely 
Nationwide Realty Roy Weston, who are employers. 

The objects of the Federation as included in rule 2 of 
its rules are:— 

To act as an organisation of or union of 
employers or entrepreneurs in the real estate, land 
developing, project building and allied professions 
(hereinafter called "the professions") which 
conducts business in connection with: 

2.1.1 the sale of land either unimproved or 
improved or 

2.1.2 the sale of buildings including home units 
(irrespective of the form of title) or 

2.1.3 the arranging for or on behalf of a Real 
Estate Agent for the erection of buildings 
for or on behalf of any other person or 

2.1.4 the sale or brokerage of businesses of any 
kind by a business agent, subagent, 
auctioneer or stock and station agent or 

2.1.5 project building whether or not the sale of 
1 and either unimproved or improved is part 
of the transaction or 

2.1.6 the development of real property either 
improved or unimproved or 

2.1.7 real estate counselling and appraising or 
2.1.8 the promotion, support and action 

necessary to establish sound educational 
facilities for the profession or 

2.1.9 any other business associated directly or 
incidentally with all or any of the 
aforementioned undertakings. 

The applicant wished to delete reference to the words 
"or entrepreneurs" and the words "and allied 
professions (hereinafter called "the professions")" 
fromthe rules as filed. 

It is, however, fair to say that, except for those 
provisions which we specifically identify, the statutory 
provisions to which we refer above, which were required 
to be complied with, were complied with and we are so 
satisfied. 

It was submitted to us that, although the application 
was made by Roy Weston franchisees, it had always 
been the intention that other real estate employers or 
employer groups would be invited to become members. 
However, as at the date of the application, none were 
members, nor was any evidence called that any wished 
to become members. Thus, as we find, the applicant 
consists solely of franchisees of the Nationwide Realty 
Roy Weston group of whom we were informed there are 
some 45, and that they have over the six months 
immediately preceding the application had about 450 
employees. 

In addition, eligible members would, on the evidence, 
include real estate agents who would be subject to the 
Real Estate and Business Agents Act and land 
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developers and project builders who would also "need 
to comply with the provisions of the Real Estate and 
Business Agents Act". This meant that such members 
would need to employ licensed directors to comply with 
the provisions of the Act and would need to comply with 
the provisions of that Act in relation to the running of 
their businesses and activities we were told. 

Mr Raiter. who appeared in this matter for the 
applicant, submitted that there might need to be an 
amendment to the rules to make provision for it to be 
compulsory for the Registrar to conduct the 
organisation's election (were it registered) or for a secret 
ballot provision to be inserted in the rules on that 
basis. 

At a meeting held on 15 December 1988, members of 
the Federation resolved that the subject application be 
made. The notice for that meeting was dated 13 
December 1988. 

The statement of how the notice of meeting was 
disseminated has the effect that it was sent by post to 
each member of the Real Estate Employers' Federation 
of Western Australia (Inc) pursuant to rule 70 of the 
Constitution Rules of the Federation to the address 
supplied by the member to the Federation, by 
addressing, pre-paying and posting a letter containing 
the notice. Also a notice of meeting was handed to each 
member at the extraordinary general meeting of 15 
December 1988. 

The minutes of the meeting (Exhibit 3) reveal that the 
Chairman and six other persons were present and the 
meeting resolved:— 

To approve the application for registration as an 
employer organisation. 

To notify all members that they may objection 
(sic) to the making of the application or to the Rules 
by forwarding a written objection to the 
Registrar. 

To inform Godfrey Virtue & Co, solicitors for the 
Federation, to make the application to the 
Registrar in the required form. 

The rules which were filed in this matter and. in 
particular, rule 13.2 prescribes that:— 

The President or any four members of the 
Committee may whenever he or they think fit and 
shall on the requisition of any 10 ordinary 
members of the Federation, forthwith proceed to 
convene an extraordinary general meeting of the 
Federation and in the case of such requisition the 
following provisions shall have effect: 
13.2.1 Requisition must state the object of the 

meeting and must be signed by the 
requisitionists and deposited at the 
registered office of the Federation. 

13.2.2 If the Committee do not proceed to cause a 
meeting to be held within 21 days from the 
date of the requisition being so deposited, 
the requisitionists or a majority of them 
may themselves convene the meeting. 

13.2.3 Any meeting convened under these 
clauses by the requisitionists shall be 
convened by giving not less than 14 days' 
notice at least (exclusive of the day on 
which the notice is served or deemed to be 
served but inclusive of the day for which 
notice is given) to members specifying the 
place, the day and the hour of meeting, the 
object of the meeting and the general 
nature of the business which it is intended 
should be brought before it. 

The meeting concerned was not at any time described 
as a general meeting. There is no evidence that it was 
called in the manner prescribed by rule 13. Indeed, it is 
doubtful whether it was, in fact, a meeting of the 
Federation at all. 

There was evidence in this matter from Brian John 
Newman, the President of the applicant Federation, 
which has had two meetings since its inception, the first 
being on 15 December 1988 and the next in July 1989. 
Mr Newman said in evidence that a total of some 36 
franchisees/employers were in attendance at the 
meeting and they signed membership forms, they were 
given an agenda or notice of the meeting every month, 
which was a meeting of their franchisees which they 
hold every month. The matter of the application 
appeared as one of the agenda items. There was no 14 
days' notice of the special meeting given (see rule 13.2.3). 
There was, however, a consent to short notice tendered 
(Exhibit 5), purporting to bear the signature of all the 
members of the applicant organisation. Exhibit 5 is not 
dated, somewhat significantly. 

Rule 24.1 prescribes for the forwarding of notices by 
post at a member's registered office, or to the address, if 
any, within the State supplied to him by the 
Federation. 

It is also clear (see page 29 of the transcript) that 
persons who were not in fact members of the 
organisation purported to participate in the meeting of 
15 December 1988. 

I n addition, it seems to us that the resolution to notify 
members of the method of making the application and 
right to make objection thereto was not carried out. 
Indeed, there is no evidence of the proposed rules 
having been brought to the attention of members. That 
is a notable and fatal omission. 

In addition, we are left with some uncertainty as to 
how many members were present at the extraordinary 
general meeting, given that only seven were recorded in 
the minutes as being present. Further, we are left with an 
impression on Mr Newman's evidence that the meeting 
was so inextricably bound up with the regular meeting 
of franchisees conducted for that purpose as to be 
inseparable. Indeed it involved, as we find, people who 
were not members. Thus, for those reasons, we are 
unable to find on the balance of probabilities that the 
application was authorised in accordance with the rules 
of the organisation. 

In addition, reasonable steps were not taken, at least 
on the evidence, to adequately inform the members of 
the intention to apply the proposed rules of the 
organisation, and their right to object to the Registrar 
[see section 54(lXa) and (b)]. 

Indeed, having regard to the structure of the 
organisation, we cannot be satisfied on the evidence 
and, in particular, for the reasons set out above, that 
members have been afforded a reasonable opportunity 
to make an objection. We should emphasise that the 
onus lies upon the applicant to satisfy us of all matters 
of which we are required to be satisfied. 

Further, section 54(l)(b) confers upon the Full Bench 
a discretion to authorise registration or not. The 
discretion must be exercised within the framework of 
the Act and its objects. 

We should also emphasise that section 55(4) requires 
us to refuse an application by an organisation for 
registration unless we are satisfied that all the 
provisions of that section are complied with. 

We are, for those reasons which we have set out above, 
not satisfied on the balance of probabilities that:— 

(1) The application has been authorised in 
accordance with the rules of the organisation. 

(2) Reasonable steps have been taken to 
adequately inform the members — 

(a) of the intention of the organisation to apply 
for registration; 

(b) of the proposed rules of the organisation; 
and 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

(c) that the members or any of them may object 
to the making of the application, or to those 
rules, or any of them by forwarding a letter 
to the Registrar. 

We have regard to the structure of the organisation in 
that context and to the vital fact that there is no evidence 
that the rules were distributed to the members as well as 
the other omissions set out above. 

Further, we are not, even were we satisfied as to all the 
matters in relation to which we are required to be 
satisfied (and we are not), disposed to authorise 
registration of the applicant organisation. 

This is an organisation which consists of franchisees 
who are employers in one body. It does represent real 
estate agent employers. Registering one such body for 
one group of employers is not directed to promoting 
goodwill in this industry, or. at least, we are not satisfied 
on what is before us that it would. 

Indeed, the danger is that once one employer has an 
award, other employers in one firm, association, 
franchise or organisation would seek registration as 
separate organisations of employers, and at worst, a 
number of awards could be sought in erne industry. 

In addition, the inherent danger of overlapping for 
eligibility of membership is manifest [contrary to 
section 6(e)]. 

For those reasons, we are not satisfied as to the 
requirements. We therefore exercise our discretion not 
to authorise the registration of the applicant. 

The application will be dismissed and an order will 
issue accordingly. 

Order accordingly. 
Appearances: Mr A. Raiter (of Counsel) for the 

applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 54. 

The Real Estate Employers' Federation of 
Western Australia (Inc). 

No. 14 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.J. MARTIN 

COMMISSIONER G.L. FIELDING. 
15th day of September 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 29th day of August 1989 and having heard 
Mr A. Raiter (of Counsel) on behalf of the Applicant, 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 15th day of 
September 1989 wherein it unanimously dismissed the 
application and gave reasons therefor, it is this day, the 
15th day of September 1989 ordered that the application 
be dismissed. 

By the Full Bench, 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

2941 

COMMISSION IN COURT 
SESSION — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Western Australian Government 

Railways Commission 
with 

Minister for Labour, intervener. 
No. CR1385 of 1988. 

COMMISSION IN COURT SESSION: 
SENIOR COMMISSIONER G.G. HALL I WELL 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER C.B. PARKS. 

29th day of September 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (hereinafter the union) 
seeks an order that Clause 44. — Wages of the Railway 
Employees' Award No. 18 of 1969 be varied to provide 
for the following and with such variations to have a term 
of 12 months. 

First that the rates applying to the classification 
"Boilermaker in Charge of Marking Off Table" [Item 
72(d)] should be increased to reflect what the union 
claims is a significant net addition in work value since 
1979. Second, that the rates applying to Inspector [Item 
88(a), (b) and (c)] should be increased to reflect what the 
union claims is a significant net addition in work value 
since 1978. Third, that a classification, NCC CN 
Programmer/Operator, be inserted into the Award with 
rates being struck having regard for the Order in Matter 
No. 508 of 1987 and the position of Mechanical 
Tradesperson Special Class and such classification to 
be in lieu of the current Item 72(c). 

The Western Australian Government Railways 
Commission (hereinafter Westrail) opposes the 
issuance of any such order on the following grounds: 
that there has been no or no significant addition to work 
value pursuant to work performed as claimed; that the 
application so far as insertion of the classification and 
rate for NCC CN Programmer/Operator is concerned 
should not be considered or dealt with in isolation from 
other considerations which occur as a result of the 
Structural Efficiency Principle; and that in any event 
the claim is contrary to the relevant Wage Fixing 
Principles, these being as enunciated by the 
Commission in Court Session in Matter No. 730 of 1988 
(68 WAIG 2412). 

This matter was originally listed before a single 
Commissioner. At that time Westrail raised a question 
ofjurisdiction. The parties were heard on that question 
and there was a decision that the Commission as then 
constituted had jurisdiction. Reasons for that decision 
were issued (69 WAIG 1729). However, for reasons other 
than and quite distinct from those advanced by 
Westrail, this matter was reallocated to a Commission 
in Court Session in accordance with the Act. 

When the matter proceeded leave was granted to the 
Hon Minister for Labour to intervene. The grounds on 
which that intervention was sought were limited to the 
third leg of the union's claim and went to questions 
about the implications of it for the application of the 
Structural Efficiency Principle and the likelihood of 
flow ons. 



The question of the claim for a rate to be struck for a 
classification of NCC CN programmer/operator is 
dealt with first. According to the union, as a 
consequence of the Order of the Commission which 
issued in Matter No. 508 of 1987 which issued in 
November 1987 various changes to the Railway 
Employees Award No. 18 of 1969 resulted. Among these 
was a resetting of the classification of Boilermaker 
(Programmer/Operator) profile cutting machine as 
Item 73(c) of Clause 44. — Wages of the award and an 
amendment to Clause 31. — Special Rates and 
Provisions of the award to provide for a new allowance 
of $3.10 per day for tradesmen engaged in 
programming, setting and operating computer/ 
numerically controlled machinery or equipment in the 
Midland Workshops and who were also required to 
edit, adjust change or vary the content of existing 
programmes and certify the quality of the product 
produced. 

The union argues that when these changes, which 
were by consent, were made, it was acknowledged that 
the union would pursue a higher rate for the 
classification when wage movements federally were 
consolidated. Effectively what the union seeks is an 
adjustmentof the wage rate to equate with that applying 
to electrician special class and the wage rate expected to 
apply to the classification mechanical tradesperson 
special class. It was contended that the adjustment is 
warranted to bring the fabrication stream into line with 
the electrical and mechanical streams and that the 
claimed wage rate is warranted on the grounds of the 
skill and responsibility involved in the position and, in 
the particular instance, the occupant's experience. As to 
fiow-on the Commission in Court Session was told that 
only One employee in Westrail carried out the work in 
question and that the actual wage increase sought, after 
allowance for existing payments, was not significant. 
Evidence was given by Bryce William Mason as to the 
duties involved for the NC programme operator profile 
machine, the training involved and his sole role. 

It is clear from Westrail's submissions on this part of 
the claim that while it denies that the work value is as 
significant as the union would have it, it considers that 
as a consequence of a restructuring exercise in that area 
and applied to the relevant award, an adjustment to the 
rate applying to the work in question may occur but it 
opposed a unilateral consideration in lieu. 

After due consideration we have concluded that 
considerable weight must be placed on the prospect of 
restructuring in the railway industry pursuant to the 
Wage Fixing Principles and the undesirability of a 
piecemeal approach to such restructuring. However, we 
make clear that had the union demonstrated that in 
accordance with the work value principle the requisite 
increase in skills and responsibility had taken place 
then we would have been bound to consider that fact on 
its merits. As it is, it is clear that the result in 1987 as a 
consequence of No. 508 of 1987 does not reflect any 
agreed value for the work done. However we are not 
satisfied that the union has established the grounds on 
which it seeks this variation. It may be that as a 
consequence of an application of the Structural 
Efficiency Principle the particular work will be subject 
to some re-assessment, but at this stage that is in the 
hands of the parties. This claim presently before the 
Commission in Court Session will be dismissed. 

The claims as to the classifications of boilermaker in 
charge of the marking off table and inspector are 
advanced on work value grounds though it may be said 
that much of the disputation over this appears to have 
its basis in the consequences of variations wrought by 
No. 508 of 1987 so far as the application of the disability 
has payments changed. 

The relevant Wage Fixing Principles for the purposes 
of this matter include Work Value Changes (68 WAIG 
2412 at 2416-7). Part (a) of this Principle is of prime 
importance in this matter. It is as follows— 

Changes in work value may arise from changes 
in the nature of the work, skill and responsibility 
required or the conditions under which the work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test for 
an alteration in wage rates is that the change in the 
nature of work should constitute such a significant 
net addition to work requirements as to warrant the 
creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

However, rather than create a new classification 
it may be more appropriate in the circumstances of 
a particular case to fix a new rate for an existing 
classification or to provide for an allowance which 
is payable in addition to the existing rate for the 
classification. In such cases the same strict test 
must be applied. 

Part (c) of the Principle sets 1 January 1978 as the limit 
so far as retrospective evaluation is concerned. 

Evidence as to the duties involved in the position of 
boilermaker in charge of the marking off table was 
given by Robert John Holman who was appointed to 
the position on 17 November 1988 after acting in the 
position since 10 August 1988. It appears that the 
position had been not filled for some time prior to that 
date. Mr Holman's evidence established that the 
position of boilermaker in charge of marking off table 
had not changed sufficiently as to warrant a work value 
adjustment. The evidence of the production foreman, 
fabrication, Michael Ball, who was called by Westrail, 
reinforces this view. 

Further the evidence of the shop inspector, Rowland 
Kay who was called by the union did not establish a 
work value case. This too was reinforced by the witness 
for Westrail, Vernon Cooper. The evidence effectively is 
that there had been little change to the work in question 
other than the reading off a computer screen. 

It may be that any reorganisation resulting from 
restructuring alters the respective situations. But the 
case for work value adjustments sought by this 
application has not been established. The matter will be 
finalised by an order for dismissal. 

Appearances: Mr J. Sharp-Collett appeared on 
behalf of the applicant. 

Mr A Hassell appeared on behalf of the 
respondent. 

Mr G. Blyth appeared on behalf of the Minister for 
Labour. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Australian Government 
Railways Commission 

with 
Minister for Labour, intervener. 

No. CR1385 of 1988. 
COMMISSION IN COURT SESSION: 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
29th day of September 1989. 

Order. 
WHEREAS having heard Mr J. Sharp-Collett on behalf 
of the applicant; Mr A. Hassell on behalf of the 
respondent and MrG. Blyth on behalf of the Minister 
for Labour; now therefore, pursuant to the powers 
conferred by the Industrial Relations Act 1979 the 
Commission in Court Session does hereby order- 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

EPT-Fochi Joint Venture 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 1931 of 1989. 
BEFORE THE PRESIDENT. 

P. J. SHARKEY Esq. 
14th day of September 1989. 

Application to cancel stay order — applicant does not 
wish to proceed with appeal — notice of 
discontinuance not applicable to appeals —appeal 
has to be heard and dismissed by consent — 
application dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
appellant in Appeal No. 215 of 1988 for cancellation of 
Order No. 229 of 1988. 

The application sets out the background to the matter 
as follows. 

The parties to this application were also parties to 
Application No. CR85 of 1988 which was the subject of 
a decision of the Commission dated 18 February 
1988. 

That decision was the subject of Appeal No. 215 of 
1988 by the present applicant and a stay order was also 
granted (No. 229 of 1988) by His Honour, the President, 
D.J. O'Dea. 

On 21 June 1989, by letter to the Commission and 
Notice of Discontinuance filed in accordance with 
Regulation 75 of the Act the appellant sought to 
withdraw the Notice of Appeal. 

It was asserted that the purpose of this application 
was to seek the cancellation of the Stay Order No. 229 of 
1988 so as to allow payments to be made in accordance 
with the original order of the Commission in CR85 of 
1988 and thus finalise all issues in relation to the 
matter. 

The stay order of O'Dea P. dated 17 March 1988 
ordered, inter alia, as follows: 

The operation of the decision of the Commission 
given on the 18th day of February 1988 in Matter 
No. CR85 of 1988 be stayed pending the hearing 
and determination of Appeal No. 215 of 1988; 

That, of course, is the decision appealed against. 
Section 49( 11) of the Industrial Relations Act 1979 (as 

amended) ("the Act") under which the order was made 
provides as follows:— 

At any time after an appeal to the Full Bench has 
been instituted under this section a person who has 
a sufficient interest may apply to the Commission 
for an order that the operation of the decision 
appealed against be stayed, wholly or in part, 
pending the hearing and determination of the 
appeal. 

One question arises whether I can entertain this 
application. I might arguably be functus officio since I 
did not hear the matter and the application would be 
made functus officio. However, I do not need to decide 
the point. 

I refer to the Notice of Discontinuance of appeal 
which was filed in the matter on 21 June 1989. That was 
filed under Regulation 75 of the Industrial Relations 
Commission Regulations. That regulation is not 
applicable to an appeal. There is no provision in the 
regulations for an appeal to be discontinued, only for an 
application. The matter would have to be heard by the 
Full Bench and dismissed by consent. That would then 
solve the question of what happens to the order since 
the appeal would then be heard and determined as 
section 49(11) envisages, having regard to the fact that 
the only provision for the manner in which an appeal 
can be disposed of is contained in section 49(5). 

I suggest that the matter therefore be listed before the 
Full Bench and there be presented a consent order for 
dismissal of the appeal signed by or on behalf of both 
the parties. The stay order will then expire. Although it 
is not necessary to my determination of this matter. 

I should add that were it possible to discontinue the 
appeal, the order for a stay would then, in my opinion, 
have expired with the termination of the appeal for 
proceedings. 

I must therefore, regrettably, dismiss the 
application. 

Order accordingly. 
Appearances: Mr M.R. Crofts for the applicant. 
Mr F. Logan for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

EPT-Fochi Joint Venture 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. 1931 of 1989. 
BEFORE THE PRESIDENT. 

P.J. SHARKEY Esq. 
15th day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 6th day of September 1989 and having heard Mr 
M.R. Crofts on behalf of the Applicant and Mr F. Logan 
on behalf of the Respondent, and the applicant having 
made an application for the order in Matter 229 of 1988 
to be cancelled, and having reserved judgment on the 
matter and judgment being delivered on the 14th day of 
September 1989 wherein I found that the application 
should be dismissed and gave reasons therefore, it is 
this day, the Nth day of September 1989ordered thatthe 
application be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT — UNIONS — 
Matters dealt with under 

section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.) and 

the State School Teachers Union of WA(Inc) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
21st day of August 1989. 

Application for dismissal pursuant to section 27(l)(a) 
— matter part heard — application proper brought 
pursuant to section 66 — Report by General 
Secretary of union and related resolutions of union 
Executive subject of applicants' complaint — 
resolutions relating to report rescinded — report to 
be presented to Conference — applicant candidate 
for union elections — report critical of applicants 
— affects applicant's chance of success in election 
— applicants submitted breach of union rules by 
union Executive — not trivial issue — application 
pursuant to section 27(l)(a) dismissed. 

Reasons for Decision upon Application under Section 
27(1). 

THE PRESIDENT: This was an application (in the 
course of the applicants' case by Ms Giles (of Counsel) 
who appeared for the respondent) that 1 dismiss the 

application brought in this matter pursuant to my 
powers under section 27(l)(a) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). The application proper was one under 
section 66 of the Act. 

Section 27(l)(a) provides:— 
(1) Except as otherwise provided in this Act the 

Commission may, in relation to any matter before 
it— 
(a) at any stage of the proceedings dismiss the 

matter or any part thereof or refrain from 
further hearing or determining the matter or 
part if it is satisfied— 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the public 
interest; 

(iii) that the person who referred the matter 
to the Commission does not have a 
sufficient interest in the matter; or 

(iv) that for any other reason the matter or 
part should be dismissed or the hearing 
thereof discontinued, as the case may 
be; 

It is fair to say that this application as particularised 
turns a great deal upon Exhibit 2 (pages 66-71), which, 
in fact, represents a record of the proceedings of the 
meeting of the Executive of the respondent union ("the 
Executive") on 21 July 1989. 

At page 71 (op. cit.) there appears the last page of a 
report by the General Secretary, Mr O.B. Mansfield to 
the Executive, "Re: Action of Mr T. Brown dated 
20.7.1989". 

The report is a report upon a previous application by 
Mr T. Brown in this Commission under section 66 and, 
critical of Mr Brown and alleged acts of his. both inside 
and outside the Commission, some not alleged to be 
connected with that previous application. 

At page 71 of the report the following appears. It is 
useful if I quote it in full:— 

His comments that "there are no grounds for 
teachers to be considered a special case under the 
present wage fixing guidelines" and "teachers will 
be dragged through this futile confrontation" are 
likely to undermine the union's campaign. Mr 
Brown's public criticism of the membership- 
endorsed campaign must be treated as mis- 
conduct within the meaning of the union's rules. 

Conference delegates must determine the 
sanctions to apply to members who publicly and 
actively work to undermine the union. 
Recommendation: 
1. That the report be received. 
2. That Mr T. Brown be reprimanded for his 

action in the Industrial Commission for 
seeking and then withdrawing his application 
for alleged breach of rules by the union, 
resulting in an inordinate amount of union 
resources being expended on this case. 

3. That Mr T. Brown be called on by this 
Conference to provide reasons why he should 
not be fined, suspended and/or expelled from 
the union under Rule 8 — Misconduct for his 
public utterances which undermine the 
union's salary campaign. 

At the meeting of the Executive of 21 July 1989, it was 
resolved as follows:— 

1. That recommendation 1 of the report be 
endorsed. 

2. That recommendation 2 of the report be 
endorsed. 
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3. That consideration of recommendation 3 of 
the report be deferred until such time as 
Executive has considered the response 
included in E.704. 

4. That recommendation 3 of the report be 
placed on 28 July 1989, Executive agenda. 

5. That this be placed on the 1989 Conference 
Agenda, subject to recommendation 3 on the 
notice paper being endorsed by 28 July 1989. 

It was in respect of those resolutions that Mr Brown 
complained, making application for relief under 
section 66 of the Act. That is the matter currently before 
me. 

Exhibit 3A consists of the Minutes of the Executive 
Meeting of 28 July 1989 and, on that date, the following 
resolutions were passed:— 

1. That recommendation 2 of the report be 
amended to read: 

That MrT. Brown be reprimanded for his 
action in lodging, persisting with and then 
withdrawing his claim in the Industrial 
Relations Commission alleging a breach of 
the union rules, in that he did so: 

(a) Whilst refusing to use appropriate 
internal channel of clarification and/ 
or grievance settlement. 

(b) Whilst fully aware of the inordinate 
costs to the union resulting from the 
application of union resources to 
respond to his claim. 

2. That T. and A. Brown's response to E.704 be 
received. 

3. That recommendation 3 of the report be 
endorsed. 

4. That Mrs A. Brown be included in 
recommendation 3 of the reports. 

On 18 August 1989, which, of course, was in the course 
of the applicants' opening statement in their case, Ms 
Giles sought to tender and in fact did tender by consent 
Exhibit 38 (which were the Minutes of the meeting of 
the Executive Committee of 17 August 1989) and made 
the application which I now decide. 

Resolution 807 passed at that meeting reads as 
follows:— 

That in the light of the advice received from the 
union's solicitors that suggests that 
recommendations 2 and 3 of the report to 
Conference, as amended, are invalid as they exceed 
the authority vested in Executive as per rule 8, these 
recommendations be removed from the report 
being presented at Conference. 

Firstly, let me say that resolution number 807 does 
not directly or expressly rescind those resolutions about 
which Mr and Mrs Brown complained, by their 
application. It may, of course, do so by implication. 

Ms Giles submitted to me that resolution 807 was 
intended to achieve that end. It does purport to delete 
recommendations 2 and 3 from Mr Mansfield's report 
so that the sole recommendation left would be "That the 
report be received". The recommendation that Mr and 
Mrs Brown be reprimanded and that they be called on 
by the Conference to provide reasons why they should 
not be fined etc., are no longer to be placed before the 
Conference, on the basis of resolution 807. 

It was. therefore, submitted by Ms Giles that, as there 
was a duty in the General Secretary to obey instructions 
to place matters before Conference and, that despite the 
critical nature of the report, it was not the function of 
this Commission to prevent persons within a union 
"getting stuck into each other", for the sake of freedom 
of speech within a union. It was, therefore, a proper 
matter for discretion to be exercised to dismiss the 

application. In particular, it was proper because those 
proposed disciplinary measures aimed at Mr and Mrs 
Brown were no longer contained in the report, and, 
implicitly no longer endorsed. Mr Brown submitted 
that the report was part of an election campaign against 
him since he was a candidate for office in the union. He 
also submitted that the report itself was merely an 
attempt in another form to bring the applicants before 
Conference to be disciplined, a submission more 
strongly expressed by his co-applicant, Mrs Brown. Mr 
Brown further submitted that there were matters 
pertaining to section 66(2)(e) and (f) which were 
required to be dealt with as well. The reference to 
section 66(2)(e) and (f) related to irregularity in elections 
for office in the union which Mr Brown was taking part 
in. Argument occurred over these matters. 

There seems to be no authoritative decision as to what 
conditions the exercise of discretion under section 
27(1 )(a), except for those specific prescriptions in 
section 27(l)(a)(i) and (iv), and I would make no 
exhaustive reference to principles which might apply. 
Each matter would very much depend on its facts and 
the circumstances surrounding it. Suffice it to say that 
some principles which might assist in this matter would 
be as follows:— 

(1) The likelihood of the applicant establishing a 
case according to the onus which prevails [see 
Dornan and Harken v. SSTUWA No. 668 of 
1989 (unreported) at page 15], 

(2) The triviality or otherwise of the matter or part 
of it. 

(3) The need within the principles expressed in 
Park v. WA Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial 
Union 63 WAIG 2231 for the tribunal to 
exercise its discretion in any event. 

(4) Matters of public interest and whether further 
proceedings are desirable or not. 

(5) Whether the matter has been resolved between 
the parties or whether there is a determinable 
issue or issues still remaining. 

(6) Whether the matter properly, by 
consideration of the merits of section 26 
requirements, should be continued. 

(7) Any other relevant considerations. 

In this case, apart from other relevant considerations, 
the words which I have quoted above from the General 
Secretary's report, as it is currently proposed by the 
resolution of the Executive to go to Conference is 
arguably (and I put it no higher at this stage of the-case), 
a charge of misconduct against Mr Brown followed by 
an invitation to Conference Delegates to determine the 
sanctions to apply to him. The words are really quite un- 
equivocal. 

That, on the face of it, would be a resolution in breach 
of rule 8(a) of the rules of the union which 
provides:— 

Any member of the union who in the opinion of 
the Executive is guilty of unprofessional conduct or 
of conduct derogatory to the honour of the Union 
may be fined, suspended, expelled or otherwise 
dealt with as Executive deems fit. Such decision 
shall be final subject to appeal to Conference. Any 
member of the union who disobeys a directive of 
Conference or Executive is guilty of misconduct. 

It would seem to me that that rule subject to any 
further argument or submissions expressly 
provides:— 

(1) For the Executive to deal with an allegation of 
misconduct. 

(2) For there to be a right to appeal to 
Conference. 

A71931-2 
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(3) That no other body has the right to deal with 
matters of misconduct. 

Thus, at this stage, there is no triviality, there is a 
determinable issue to try; there is thus far an arguable 
case and the matter has not been resolved between the 
parties. The Mansfield report, as it appears on the face 
of it, (and subject to further argument and to any 
evidence to be adduced by the applicants), at this stage, 
provides sufficient indication that the Executive is 
attempting to commence a disciplinary procedure in 
breach of the rule which governs that procedure thus 
the applicants' application ought to be determined and 
not dismissed as at present. I make no judgment on the 
final merit of their application. lam merely considering 
whether there is any ground or grounds or any sufficient 
ground or grounds for the exercise of my discretion 
under section 27. There are none at present. 

Further, as to Mr Brown's allegations of breaches of 
other rules, including rule 29. it is too early in the exposi- 
tion of his case for me to rule on that aspect, because to 
do so without being seized of the facts and of his 
arguments, at least in an opening fashion, might 
deprive him of the opportunity of being properly heard. 
There is no sufficient ground to exercise my discretion 
to dismiss on that basis either. 

In relation to the balance of the matter, the grounds of 
complaint are all but removed. Therefore, in relation to 
those grounds of his application, namely those grounds 
which complain that the senior officers and the 
Executive having acted ultra vires with regard to mis- 
conduct and disciplinary powers, subject to my receiv- 
ing an undertaking that the Executive regards its 
endorsement of those resolutions as being rescinded. I 
say that because those items have been deleted from the 
Mansfield Report on legal advice and the applicants are 
not threatened by them, at least, directly. 

I will issue an order accordingly. I have the power 
under section 27(l)(a) at any stage of the proceedings to 
dismiss the matter or any part, or refrain from hearing 
the matter or any part. 

I will issue a Minute of Proposed Order. 
Order accordingly. 

Appearances: MrT.J, Brown and Mrs A.M. Brown on 
their own behalves. 

Ms P. Giles (of Counsel) on behalf of the 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.) and 

the State School Teachers Union of WA (Inc) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, PJ. SHARKEY ESQ. 
21st day of August 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 18th day of August 1989 and I having heard MrT.J. 
Brown on his own behalf as applicant and Mrs A.M. 
Brown on her own behalf as applicant and Ms P. Giles 
(of Counsel) on behalf of the respondents, and having 
heard an application by the respondents for matter No. 
2000 of 1989 to be dismissed pursuant to section 27(l)(a) 

of the Industrial Relations Act 1979, and having passed 
judgment on the matter on the 18th day of August 1989 
wherein I dismissed the application and undertook to 
give reasons therefor, it is this day, the 21 st day of August 
1989, ordered that:— 

(1) The application pursuant to section 27( 1 )(a) of 
the Industrial Relations Act 1979 be dismissed 
insofar as it relates to recommendations 2 and 
3 set out in the Mansfield Report (Exhibit 2, 
pages 66-71) herein, in the event that I am 
within 48 hours of the date hereof assured by 
Counsel for the union that resolutions of the 
Executive Nos. 706 (2 and 4) and 748 (2,3 and 
4) of the 21st day of July 1989 regarded by the 
Executive as rescinded are in fact rescinded. 

(2) That pursuant to that order I will hear the 
parties as to what particulars of Mr Brown's 
application, if any, should be struck out. 

(3) That otherwise the matter should proceed and 
the balance of the respondents' application be 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 
the State School Teachers Union of WA (Inc.), Ms C. 

Hayward, Mr N. Davis, Ms J. Andrews, Mr H. 
Rosser. Ms S. Rodway, Ms T. Grimshaw, Ms J. 

Lynch, Mr R. Pollard, Ms E. Watson, Mr R. Pratt, Mr 
P. Quinn, Ms P. Piepenbroek, Mr B. Lindberg, Mr E. 

Harken. Mr M. Jackson, Ms B. Dornan, Mr M. 
Farrell and the State School Teachers Union of WA 

(Inc.) 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
7th day of September 1989. 

Application pursuant to section 66 — complaint by 
applicants in relation to a proposed conference 
report — conference report related to previous 
applications made by the applicants to the 
Commission under section 66 — report to 
Conference criticised that action — Conference 
report recommends the applicants be 
reprimanded — section 27 applications made by 
respondents — section 27 applications dismissed 
— respondents withdrew from proceedings —- 
history of disputation between parties — 
Conference report sought to discipline applicants 
outside the rules — applicants not afforded 
opportunity to answer allegations — applicants 
right of appeal denied — denial of natural justice 
— applicants candidates for union elections — 
conference report could be used to discredit 
applicants in election — unlawful use of union 
resources to discredit election candidates — 
conference report constitutes election irregularity 
— conference report in breach of rules — union 
executive by endorsing report in breach of rules — 
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union president in failing to rule conference report 
out of order in breach of rules — application 
granted. 

Reasons for Decision. 
THE PRESIDENT: These were applications by Mr 
Th'omas James Brown and Mrs Allison Mary Brown 
pursuant to section 66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 
To gain a full understanding of what is involved in this 
matter, it is unfortunately necessary to set out at some 
length excerpts from statutes, rules, pleadings and 
documents. 

I, therefore, in this matter cannot, regrettably, follow 
the adjuration of Brooking J. in Ryan Bros Bus Service 
v. Melbourne Transit Authority (1989) ACLD 258 
(Supreme Court) (Victoria), where he said:— 

It has long been fashionable for judgments to 
begin with a stately prologue, in which the main 
actors are introduced and the background to the 
struggle is at least sketched and, more often, 
depicted in detail. The resulting dish is frequently 
garnished with lengthy citations from documents 
and even from the Statute Book. The parties listen, 
polite if somewhat restless, and no-one takes up his 
pen, until the hors d'oeuvres have been despatched 
and the main course is brought on — the actual 
reasons for decision ... 

But it is a luxury that must yield to the pressures 
of the Commercial List. And so. as in the days of 
yore, I treat those to whom these words are 
primarily addressed as knowing why and how they 
have come to court and I begin at once to determine 
the issues, comforting myself with the reflection, "It 
is a foolish thing to make a long prologue, and to be 
short in the story itself (2 Maccabees. 2:32). 

The application in its schedule alleged as 
follows:— 

1. The respondents have/are acting ultra vires the 
SSTUWA Constitution and/or are— 

(a) acting contrary and not consistent 
with the Industrial Relations Act 1979 
[section 66(2)(a)(i)] and the Common- 
wealth Conciliation and Arbitration 
Act [section 140(1 )(c)]. 

(b) acting tyranically and oppressively 
[section 66(2)(a)(ii)]. 

(c) hindering members of the SSTU from 
observing the law or/and directions 
made under the Industrial Relations 
Act 1979 [section 66(2)(a)(iii)]. 

(d) are imposing unreasonable conditions 
upon the membership of a member 
[section 66(2)(a)(iv)]. 

(e) are acting in a manner inconsistent 
with the democratic control of the 
organisation by its members [section 
66(2)(a)(v)]. 

(f) interfered with the statutory right of a 
citizen and is therefore contrary to 
law. 

2. The respondents are interpreted (sic), misusing 
and abusing rule 8 of the SSTUWA 
Constitution or/and the rule itself has allowed 
them to make and will allow them to make or/ 
and will allow the SSTUWA Conference to 
make decisions which are tyrannical and 
oppressive, impose unreasonable conditions 
upon membership, interfere with the rule of 
law allowing for freedom of expression, 
attempt to stifle criticism, acts contrary to the 
purpose and intent of the Commonwealth 

Conciliation and Arbitration Act [section 
140(l)(c)] and is contrary to the decisions of 
the Commonwealth Industrial Court. 

In addition, the applicants sought an interim order, 
the application for such being expressed in the 
following terms:— 

The respondents are acting in a way, and have 
made decisions which are contrary to the rule of 
law dealing with natural justice and a fair hearing, 
decisions which are a denial of justice per se, and 
further are prejudicial to a fair election [section 
66(2)(a)(i), (2)(e)(i) and (ii), (2)(f)(i) and (2)(f)(iii).] 

As particularised in the Further and Better 
Particulars, those matters complained of were as 
follows:— 

1. I am seeking an order from the President 
under section 66 of the Industrial Relations 
Act 1979 which will either: 

(a) declare the "Report to Conference 
(Action of Mr T. Brown)" of the SSTU 
by General Secretary O. Mansfield (20 
July 1989) a nullity and void 

or/and 
(b) declare the Executive resolutions and 

endorsements of the Mansfield Report 
(21 July 1989) including resolutions 
and amended recommendations (28 
July 1989) a nullity and void. 

2. (a) I am seeking an urgent interim order 
which will prohibit the publication and 
circulation of the Conference Agenda 
if it contains the Mansfield Report on 
T. Brown 

or 
(b) which will prohibit the inclusion of the 

Mansfield report on T. Brown in the 
1989 Conference Agenda. 

3. I seek this order on the grounds that: 
(a) there has been a denial of natural 

justice and of a fair hearing by Senior 
Officers and the Executive. 

(b) there have been breaches of rule 8(a) 
and 8(b), 18(a) and 21(a)i of the Senior 
Officers and Executive. 

(c) Senior Officers and Executive have 
acted ultra vires with regard to 
misconduct and disciplinary powers. 

(d) Senior Officers and the Executive are 
in breach of rule 8(a) since they seek to 
ask and enable Conference to act un- 
constitutionally with regard to rule 8(a) 
and 8(b) 

(e) to prohibit Conference from acting in 
breach of the Constitution and acting 
ultra vires with regard to rule 8(a) and 
8(b) 

(1) the respondents are acting tyranically 
and oppressively [section 66 2(a)(ii) 
Industrial Relations Act]. 

(g) the respondents are acting contrary to 
and in conflict with the WA Industrial 
Relations Act 66 2(a)(i) and the 
Commonwealth Conciliation and 
Arbitration Act 140(l)(c) and decisions 
of the Commonwealth Industrial 
Court 

(h) the respondents are hindering the 
applicant (a member of the SSTU) 
from observing the law or/and direc- 
tions made under the Industrial Rela- 
tions Act 1979 [section 66 2(a)(iii)] in 
that they are imposing disciplinary 



penalties for having exercised statutory 
rights under the Act in Brown v. 
Bateman (No. 297 of 1989) (un- 
reported), disciplinary penalties 
designed to discourage applicants 
seeking orders under section 66. 

(i) the respondents are imposing 
unreasonable conditions upon the 
applicant's membership of the SSTU 
[section 66 2(a)(iv)] in that their 
decisions require members to forgo 

(i) their rights under the law to free 
speech 

(ii) their statutory rights under the 
law (ie) to have recourse to the 
WA Industrial Relations 
Commission without fear of 
disciplinary action. 

(j) the respondents are acting contrary to 
law in that they are interfering with the 
Statutory Rights of a Citizen under the 
Industrial Relations Act to seek redress 
in the WA Industrial Commission 
without fear or hindrance by seeking to 
discipline the applicant who has 
exercised this right under section 66 in 
the Brown v. Bateman case (No. 297 of 
1989) 

(k) the respondents are acting in a manner 
inconsistent with the democratic 
control of the SSTU [section 66 2(a)(v)] 
in that 

(i) they are acting in a way 
prejudicial to the outcome of the 
Annual Executive election by 
publishing the Mansfield report 
in the Conference Agenda with 
its unconstitutional recom- 
mendations 

(ii) they are interfering with the 
right to appeal their decisions to 
the President of the 
Commission and thereby en- 
couraging autocratic decisions 
and tendencies in the union. 

(iii) they are endeavouring to 
muzzle free speech and stifle 
criticism of their actions and 
decisions. 

(1) the respondents are acting in a way and 
have made decisions contrary to the 
rule of law dealing with natural justice 
and have made decisions prejudicial to 
a fair election by proposing to publish 
the Mansfield Report in the 
Conference Agenda, a report which is 
one-sided, untrue, unconstitutional 
and is prejudicial to a fair election and 
constitutes a serious irregularity in the 
annual Executive election in that the 
applicant is a candidate in that election 
[section 66 2(a)i/2F(iii)]. Its publication 
would also be in conflict with 18(a) of 
the rules which require the Executive to 
control the affairs of the union in 
accordance with the Constitution. 
Publication of a negative recom- 
mendation is ultra vires or in conflict 
with the Constitution and would be in 
conflict with 18(a). 

(m) that the Mansfield Report to 
Conference constitutes a denial of 
justice and is against the Rule of Law 
per se. 

6. The major and substantive facts upon which 
this case is brought before the Commission 
are contained in the documents: 

(a) The Mansfield Report 
(b) The Executive Agenda 21 July 1989 
(c) The Executive Agenda 28 July 1989 
(d) Mr Bateman's letter to applicants, 25 

July 1989 
(e) Applicants letter of response to Mr 

Bateman, 27 July 1989 
These facts are documents and will be taken 

presumably as incontrovertible since, for the 
large part they comprise the union's own 
documents. 

Other facts and evidence will be adduced as 
the case proceeds. A list of all the documents 
which may be used will be presented to the 
respondents before the opening of the 
Directions Conference on 14 August 1989. 

Copies of each document will be given to the 
respondents as and if they are presented to the 
court. 

In the notice of answer and counter-proposal herein, 
in summary, the respondents who are a number of 
members of the Executive, and the union itself, denied 
the allegations set out in the application, and, in 
particular, deny that they have misused or abused rule 8 
of the Constitution or that they have made decisions 
which were contrary to the rule of law or contrary to 
natural justice or which prejudiced a fair election. 

In addition, they recited that the jurisdiction to make 
orders under the Commonwealth Conciliation and 
Arbitration Act 1904 (as amended) does not exist in 
relation to the State School Teachers Union of WA (Inc). 
I should add that those respondents, hereinafter named 
as electing to be so represented, were represented by Ms 
Giles (of Counsel) who applied for leave to appear. Mr 
and Mrs Brown objected to leave being granted. After 
argument I granted that leave. 

The application was made against the respondent 
union and a number of members of the Executive, they 
being Ms Colleen Hayward, Mr Neville Davis, Ms 
Joanne Andrews, Mr Howard Rosser, Ms Jacqueline 
Hutchinson, Ms Susan Rodway, Ms Trudy Grimshaw, 
Ms Josephine Lynch, Mr Robert Pollard, Mr Jeffrey 
Bateman, Ms Eleanor Watson and Mr Ross Pratt. The 
application also named as respondent the General 
Secretary, Mr Oswald Mansfield. A number of 
members of the Executive did not appear, or in the case 
of Ms Piepenbroek and Mr Farrell did not appear and 
advised that they wished to take no part in the 
proceedings. I should add that Mr Mansfield was not at 
any time a member of the Executive but was at all 
material times the General Secretary of the respondent 
union. At all material times the respondent members of 
the Executive were members of the Executive. At all 
material times the applicants were members of the 
respondent union. At all material times the respondent 
union was a registered organisation. The Executive as 
hereinafter referred to means "the Executive 
Committee of the respondent union". Reference here- 
inafter to "Conference" is a reference to the supreme 
authority of the union referred to in rule 2. 

The Mansfield Report. 
The substance of Mr and Mrs Brown's complaint in 

this matter related to a document known and herein- 
after referred to as the "Mansfield Report" or "the 
report" and a number of resolutions of the Executive. 
That document appears in one form as Exhibit 1 and is 
headed "Report to Conference" and "Action of Mr T. 
Brown (i) Industrial Commission and (ii) Letter to the 
media — salary campaign", and also appears in Exhibit 
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2 as item 706 of the minutes of the meeting of the 
Executive on 21 July 1989 (pages 65-72 inclusive of that 
exhibit). 

The report contained trenchant criticism of Mr 
Brown's application to this Commission, Brown v. 
President, SSTU No. 297 of 1989,69 WAIG 1390 and 69 
WAIG 2348 [hereinafter referred to as "Brown v.- 
Bateman and Others (No. 1)"], under section 66. That 
application was dismissed part way through Mr 
Brown's case on the basis that the undertaking between 
the Office of TAPE and the union which was the subject 
of the application under section 66 by Mr Brown had 
been resiled from by the union. The matter had thus 
been settled. The report also strongly criticised letters 
and other utterances of Mr Brown relating to the 
union's current wage campaign. 

As well as the recommendations, the following 
significant words "The Report" were included, and set 
out at pages 69, 70 and 71 of Exhibit 2 is the 
following:— 

The public utterances by MrT. Brown — Letters 
to the Editor of The West Australian and Daily News, 
Thursday, 13 July 1989 — in respect to the union's 
current salary campaign are arguably actionable 
as unprofessional conduct under Rule 8 of the 
Union's Rules. 

Rule 8. Misconduct reads: 
(a) Any member of the union who in the 

opinion of the Executive is guilty of 
unprofessional conduct or of conduct 
derogatory to the honour of the union 
may be fined, suspended, expelled or 
otherwise dealt with as Executive deems 
fit. Such decision shall be final subject to 
appeal to Conference. Any member of the 
union who disobeys a directive of 
Conference or Executive is guilty of 
misconduct. 

(b) Pending such appeal to Conference, any 
member found guilty of misconduct and 
expelled from the union shall be entitled 
to nominate for any elected position 
within the union for which elections will 
be held at the said Conference. Should 
the appeal to Conference be successful, 
the member shall be entitled to 
participate in such elections. Should the 
appeal to Conference be unsuccessful, 
then the member's name shall be 
removed from any ballot paper issued at 
that Conference. 

(c) An appeal to Conference as provided in 
subrule (a) above shall be conducted as 
follows: 

(i) A representative appointed by the 
Executive shall give reasons to 
Conference for the Executive 
decision to expel a member. 

(ii) The representative is to read the 
letter conveying the Executive 
decision of the expulsion to 
Conference. 

(iii) The appellant may respond. 
(iv) Voting on the issue to take place 

immediately following the 
completion of the requirements of 
(i), (ii), and (iii) of this subrule. 

Mr Brown's letter, appearing in The West Australian is 
reproduced for the information of delegates. 

Mr Brown's letter is then reproduced. 

After that the report reads as follows:— 
In naming himself as a member of the SSTU 

TAFE Committee, an "office" of the union within 
the meaning of the Rules, i.e. an official position, 
Mr Brown has publicly questioned the decisions of 
the 400 delegates representing 14 000 members at 
the Special Delegates' Meeeting held on 10 July 
1989. His comments that "there are no grounds for 
teachers to be considered a special case under the 
present wage fixing guidelines" and "teachers will 
be dragged through this futile confrontation" are 
likely to undermine the union's campaign. 
Mr Brown's public criticism of the membership- 
endorsed campaign must be treated as misconduct 
within the meaning of the union's rules. 

(My underlining) 
Conference delegates must determine the 

sanctions to apply to members who publicly and 
actively work to undermine the union. 

(My underlining) 
Thereafter appear the recommendations com- 

plained about. 
The report contained the following recommenda- 

tions:— 
(1) That the report be received. 
(2) That Mr T. Brown be reprimanded for his 

action in the Industrial Commission for 
seeking and then withdrawing his appliction 
for alleged breach of rules by the union, result- 
ing in an inordinate amount of union resouces 
being expended on this case. 

(3) That Mr T. Brown be called on by this 
Conference to provide reasons why he should 
not be fined, suspended and/or expelled from 
the union under rule 8. Misconduct, for his 
public utterances which undermine the 
union's salary campaign. 

At the meeting of the Executive of the union on 21 
July 1989 a number of resolutions were passed:— 

1. That recommendation 1 of the report be 
endorsed. 

2. That recommendation 2 of the report be 
endorsed. 

3. That consideration of recommendation 3 of 
the report be deferred until such time as 
Executive has considered the response 
included in E.704. 

4. That recommendation 3 of the report be 
placed on 28 July 1989, Executive agenda. 

5. That this be placed on the 1989 Conference 
Agenda, subject to recommendation 3 on the 
notice paper being endorsed by 28 July 1989. 

Exhibit 3A being the minutes of the Executive 
Committee Meeting of 28 July 1989, resulted in a 
number of other resolutions being passed by the 
Executive:— 

1. That recommendation 2 of the report be 
amended to read: 

That MrT. Brown be reprimanded for his 
action in lodging, persisting with and then 
withdrawing his claim in the Industrial 
Relations Commission alleging a breach of 
the union rules, in that he did so: 

(a) Whilst refusing to use appropriate 
internal channel of clarification 
and/or grievance settlement. 

(b) Whilst fully aware of the inordinate 
costs to the union resulting from the 
application of union resources to 
respond to his claim. 
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2. That T. and A. Brown's response to E.704 be 
received. 

3. That recommendation 3 of the report be 
endorsed. 

4. That Mrs A. Brown be included in 
recommendation 3 of the reports. 

By Exhibit 4 and 5, Mr J.R. Bateman. President of the 
union, wrote to Mr T.J. Brown and Mrs A.M. Brown on 
25 July 1989. advising that the union Executive 
considered it vital that the current salary campaign for 
teachers and lecturers in government schools and 
colleges is cohesive and seen to be cohesive in the public 
arena. In addition, Mr Bateman advised that, at its 
meeting on Friday, 21 July 1989, Exectuve was made 
aware of the publication of letters under the applicants' 
names in the public press and pointed out that a 
resolution had been endorsed:— 

That in the light of the decisions made at the 10 
July delegates' meeting and the spirit of the debate. 
Executive expresses its deep concern at the actions 
of Mr T. Brown and Mrs A. Brown in publishing, in 
the public press, letters which may be deemed to 
undermine the union's current salary campaign. 

Further, that Executive expresses its concern 
that Mr T. Brown and Mrs A. Brown have signed 
these letters as members of the union's TAFE 
Committee, giving the impression that they may be 
acting in that capacity. In the light of these 
concerns. Executive calls on Mr Brown and Mrs 
Brown to provide written explanations of their 
actions by 9.00 a.m. on 28 July 1989. 

It is noteworthy that the letter made no mention of the 
proposed punitive action against the applicants, and 
there was no evidence that this was done in any other 
way, nor was any response to those aspects invited. Thus 
the resolution, even were it valid, was not actioned by 
the President or anyone else. That was a significant and 
unfair omission. 

By Exhibit 6. Mr and Mrs Brown replied particularly 
to the accusations of the Executive, but also defending 
their position in a lengthy letter with some polemic 
qualities. 

Section 27 Applications. 
The hearing of this application commenced on 14 

August 1989. In the course of this application, some 
applications were made under section 27 for dismissal 
of the proceedings before Mr Brown had commenced 
his opening statement and before evidence was 
adduced. 

The first of those applications was dismissed for 
reasons which I advance in separate form and in the 
transcript (see pages 209-210). 

In particular, I refer to exhibit 38 which consists of the 
minutes of an Executive Committee Meeting held on 17 
August 1989. That document was tendered after two 
days of hearing of this matter on 18 August 1989. By 
resolution 807 of the Executive Committee it was 
resulved "that in the light of the advice received from the 
union's solicitors that suggests that recommendations 2 
and 3 of the report to Conference, as amended, are 
invalid as they exceed the authority vested in the 
Executive as per rule 8, these recommendations be 
removed from the report being presented to Confer- 
ence". That does not indicate whether and how long 
before these proceedings took place that that advice was 
received. 

On 21 August 1989. still in the course of Mr Brown's 
opening address, Ms Giles again applied for the matter 
to be dismissed under section 27(1) on the basis that the 
respondent union proposed to rescind the resolutions 
endorsing the forwarding of the Mansfield Report to the 
Conference. 

She also applied to adjourn the matter so that on 
Friday, 25 August 1989 an Executive Committee 
Meeting might rescind the resolutions, it being said to 
me that the numbers existed to do it. 

That was opposed by Mr Brown and if left un- 
resolved the question of what might occur was a 
concern and that the oral resurrection of the report 
might occur and that it would be used against him in 
any event. 

I declined to adjourn the matter for the reasons set out 
in the transcript hereof at pages 238-239. In particular, 
there was no guarantee that the matter would be 
remedied as proposed by a resolution of Executive and. 
indeed, I have not been informed since that it has. Thus, 
as it stood when I reserved my decision in this matter, 
the Mansfield Report had not been withdrawn, so far as 
I could be aware. 

Rules. 
The following are relevant rules and excerpts from 

relevant rules. 
Rule 2(a) provides that the objects of the union 

shall be "to watch over and protect the interests of 
its members". 

Rule 18. Powers of Executive provides:— 
(a) Subject to subrule (b) of this rule the 

Executive shall control the affairs of the 
union in accordance with this 
Constitution. 

(b) (i) Executive shall abide by and 
conform to all decisions and 
directions of Conference. 

(ii) . . . 
Rule 21. Duties of President. Senior Vice- 

President and Vice-President in subclause (a)(i) 
provides:— 

(a) President 
(i) The President shall be a full-time 

paid officer of the union, shall be 
the presiding officer of the union 
and shall also be a member, ex- 
officio, of all committees ap- 
pointed by the Executive. He/she, 
together with the Executive, shall 
be responsible for the well-being 
of the affairs of the Union. In the 
absence of the President his/her 
duties shall be performed by the 
Senior Vice-President. In the 
absence of both the President and 
the Senior Vice-President. the 
Vice-President shall perform the 
duties of the President. In the 
simultaneous absence of the 
President, the Senior Vice- 
President and the Vice-President, 
Executive may appoint a member 
to carry out the duties of the 
President. (My underlining) 

Rule 27(a)(ii) relates to the Conference and 
provides, inter alia, that the Conference shall be the 
supreme authority of the union. Decisions of the 
Conference shall be binding on all members. 

Rule 27(a)(iii) provides that the Conference shall 
be presided over by the President or in his/her 
absence by one of the Vice-Presidents. 

Rule 27(b). Powers, provides that the Conference 
shall have power to control and manage the 
business and affairs of the union subject always to 
these rules and without limiting the generality of 
this power shall have power to do various things. 
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The agenda of the Conference is referred to in 
rule 27(e) which provides:— 

(i) The Executive shall prepare for each 
Conference a business paper which shall 
be published The Journal or The Western 
Teacher not more than six weeks, and not 
less than three weeks, before the 
commencement of each Conference. 

(ii) Reports to be presented to Conference 
shall be issued with the publication con- 
taining the business paper and shall be 
made available to delegates to 
Conference. 

(iii) If a branch desires to have any matter 
included in the business paper it must 
notify the General Secretary at least seven 
weeks before the commencement of 
Conference unless the Executive decides 
otherwise. 

(iv) Items for inclusion on the business paper 
may only be submitted by the Executive, 
by the Education Committee or by any 
branch of the Union unless otherwise 
provided for in this Constitution. 

Rule 28 provides, inter alia, that the General 
Secretary shall, subject to the authority of the 
Executive have published in The Journal or The 
Western Teacher reports of Conference and 
Executive meetings. 

Rule 29(h) and (i) provides:— 
(h) In any election, no candidate shall make 

unauthorised use of any resources of the 
union for the production and/or 
distribution of electoral material; no 
candidate shall use any logo or letterhead 
of the union in electoral material; no 
senior officer or paid officer of the union 
shall use that office to endorse electoral 
material on behalf of any candidate. 

(i) Any irregularity as outlined in subrule (h) 
of this rule committed by a member in an 
election may be regarded as misconduct 
to be dealt with by the Executive pursuant 
to Rule 8. 

It is significant that the Conference which is the 
supreme governing body of the union has the power to 
control and manage the business affairs of the union 
subject always to the rules. In addition, all persons are 
bound by the rules, including members of the Execu- 
tive. Any member of the union who disobeys a lawful 
directive of Conference or Executive is guilty of mis- 
conduct. In addition, it is the duty of the Executive to 
control the affairs of the union in accordance with the 
rules. Further the President, together with the 
Executive, is required to be responsible for the well 
being of the affairs of the union (my underlining). The 
rules recite those fundamental responsibilities. 

The Background. 
The unfortunate background to the matter is that it is 

one of five applications to the President pursuant to 
section 66 heard this year. These were:— 

(1) Brown v. President, SSTU 69 WAIG 1390 and 
2348. 

(2) Sheahan and Farrell v. SSTU 69 WAIG 1395. 
(3) Sheahan v. SSTU No. 805 of 1989 (un- 

reported). 
(4) Sheahan v. SSTU No. 1895 of 1989 (un- 

reported). 

(5) Dornan and Harken v. SSTU No. 668 of 1989 
(unreported). 

In 1987 there was Dornan v. President, SSTU and 
Others 67 WAIG 1336. 

I make no comment outside any findings I have made 
in these matters except that the reality, as demonstrated 
by those applications is one of disputation. As I herein- 
after describe. I should add that that is the unfortunate 
reality and I make no finding or comment on those 
matters. 

As was explained to me in uncontroverted evidence 
in this matter, and as will be clear from those cases set 
out above, there is serious continuing disputation 
within the Executive of the union between a majority 
faction led by Mr J.R. Bateman, the President, and a 
minority faction to which Mr and Mrs Brown are 
linked. 

In addition, it is clear that there is dissatisfaction 
amongst a number of teachers or lecturers who work in 
the Technical and Further Education Division (TAFE) 
as distinct from, for example, primary or secondary 
schools. They are represented within the union by a 
Committee whose members they elect and which exists 
under rule 25, namely the TAFE Committee. That 
Committee enjoys a poor relationship, it is fair to say, 
with the Executive. The Chairman of the TAFE 
Committee is Mr Matthew Farrell. Mr Brown is, of 
course, a member of the TAFE Committee and a TAFE 
lecturer. Mrs Brown is also a TAFE lecturer and a 
member of the TAFE Committee. 

It is also fair to say that there is a great amount of dis- 
agreement between some of the members of TAFE and 
the TAFE Committee on the other hand, and the 
Executive majority on the other over proposals to 
restructure TAFE, organisationally, administratively 
and, inter alia, as to salaries (see my reference to this in 
Sheahan v. SSTU No. 1895 of 1989). There are current 
disagreements over this important matter. I make no 
comment upon or finding as to the rights or wrongs of 
that disagreement. 

As a result of those ongoing disagreements, Mr 
Brown brought an application under section 66 [Brown 
v. Bateman and Others (No. 1) {op. cit.)] which was the 
subject of a lengthy hearing before me. It related to 
allegations that the Executive had entered into an 
alleged agreement (hereinafter referred to as "the 
undertaking") with the Office of TAFE. the 
Government Department or rather sub-Department 
responsible for the administration of the Division. 

The undertaking related to the restructuring of the 
TAFE Division. Mr Brown alleged that the union and 
Executive had entered into "the undertaking" contrary 
to the rules of the union. The union and the Executive 
denied all of Mr Brown's allegations and denied that 
they acted in breach of the rules. His application was 
brought upon the authority of a significant number of 
TAFE lecturers. It sought, inter alia, that "the under- 
taking" be declared null and void. The application was 
dismissed on 8 May 1989 in the course of the 
presentation of Mr Brown's case after the union with- 
drew from the undertaking. Indeed, in civil litigation 
terms the action was settled, the cause of it having been 
removed. 

In Brown v. Bateman and Others (No. 1) {op. cit.), the 
union and those members of the Executive, including 
the President and Vice-President in this case, who 
chose to be, were represented by Counsel upon leave 
being granted by me. In so granting leave, I overruled a 
vigorous objection by Mr Brown to Counsel being per- 
mitted to appear for the union and members of the 
Executive. Most of the expense incurred by the union in 
the matter was occasioned by the costs of that legal 
representation (see Exhibits 1,2 and 18). It is quite clear 
that the union and executive did not have to seek to be 
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represented by Counsel and they were granted leave to 
be so represented as they were entitled to be over the 
objection of Mr Brown. 

It was immediately after the end of those proceedings 
on 8 May 1989 that the Executive forwarded a circular 
letter (Exhibit 18) to all members explaining the cost of 
Mr Brown's application and quantifying it [see 
reference to that letter in Dornan and Harken v. SSTU 
(op. cit.)]. That letter omitted to point out that Mr Brown 
had objected to Counsel acting for the union and the 
objection had been overruled and Counsel permitted to 
appear. That was also the case in this application. 

After I had refused the application for adjournment 
in this matter, Ms Giles who appeared as Counsel, 
sought leave to withdraw from the hearing on 21 August 
1989. She acknowledged that her clients were aware that 
orders might be made against them. Notwithstanding 
that they did not wish to be represented any further. She 
also acknowledged that her clients could have 
continued to have been represented by lay advocates. 
The respondents, including the union itself, an 
organisation registered under "the Act", therefore 
elected with a full awareness of the possible 
consequences to take no further part in the 
proceedings. 

The Questions for Decision. 

What then was left to be considered after Ms Giles' 
withdrawal was a set of resolutions which endorsed the 
recommendations in the Mansfield Report, a 
resolution, effectively deleting recommendations 2 and 
3 of the report, and a report which still charged Mr 
Brown with misconduct and asked that a penalty be 
imposed, and was critical of him and his application. In 
addition, there remained the original resolutions of 21 
July 1989 and 28 July 1989. unless it could be said that 
this were done by implication. There was also the 
prospect that the report would be withdrawn from 
Conference by an Executive Committee on Friday, 18 
August 1989. However, no notification has been 
received that this is the case, and the Commission can 
only deal with the matter on the evidence before it. If the 
report and the resolution surrounding it were with- 
drawn, I would have expected to be so informed. 

Of course, I heard very little argument, and nothing 
by way of evidence, in opposition to the claim of Mr and 
Mrs Brown. 

I did not have the opportunity, therefore, of hearing 
any argument or evidence presented on the final merits 
of this application, the respondents having deprived 
themselves of that opportunity. 

Essentially, peeled of irrelevant matters and 
hyperbole, the applicant's case was this. Mr Brown took 
up action under section 66 in Brown v. Bateman and 
Others (No. 1) (op. cit.). He did so on the basis of legal 
advice that "the undertaking" had been entered into in 
breach of the rules. The Mansfield Report sought to 
have him disciplined for so doing and criticised him 
and sought to have him disciplined for writing letters 
critical of the wages campaign to the press, etc. 

Further, Mr Brown who is a candidate for election to 
the Executive at the Annual Conference in October 
1989, submitted that the Mansfield Report, which 
would be circulated as part of the Conference Agenda 
before the Conference, might if I understand him, be 
used to discredit him as a candidate. 

Thus, it would constitute an electoral irregularity. 
However, one question which arose in that context is 
whether section 66(e) and (f) powers can be exercised 
before an election takes place. 

Observations. 
The onus lay upon the applicants to establish, on the 

balance of probabilities, that there had been an 
infringement of the rules on the balance of probabilities 
[see Tanner v. Darroch 29 AILR 38 per Gray J. and 
Dornan and Harken v. SSTUNo. 668of 1989 at page 15 
(unreported)]. 

Of course, it is trite to say that all the members of an 
organisation such as this are bound by the rules. It is 
also trite to say that the objects of an organisation can 
only be carried out in accordance with its rules [see Scott 
v. Jess (1984) 3 FCR 263 at 286-289 and Tannerv. Maynes 
63 ALR 197 at 206], 

The principles relating to the exercise of the power 
and discretion of the President of this Commission 
under section 66 have been set out in a number of cases 
including Dornan and Harken v. SSTU (op. cit.) and 
Sheahan v. SSTU No. 1895 of 1989 (unreported). I 
explain those principles further in the light of what I 
now say. 

In addition, the Full Court of the Federal Court in 
Scott and Others v. Jess (NSWNos. 11 and 14 of 1984) 56 
ALR 379 laid down a number of principles in relation to 
the broadly equivalent section 141 of the then 
Conciliation and Arbitration Act 1904 
(Commonwealth). These principles were also adopted 
in Darroch and Others v. Tanner 74 ALR 559. Some of 
these are relevant, and I cite them and adopt them:— 

(1) The members of a Committee of an 
organisation and officers of organisations are 
bound to exercise powers conferred on them 
by the rules of the organisation bona fide for 
the purpose for which the powers are 
conferred (and not for some ulterior motive) 
and if they fail to do so a member of an 
organisation is entitled to obtain an order 
under section 141 (1G) of the Act. 

(2) To use the. property and resources of an 
organisation or branch to support particular 
candidates at an election would be to deny the 
right of candidates who were not so supported 
to the freedom and equality in their 
candidature to which they are entitled, and 
this is so even if there is no specific rule 
prohibiting the use of funds in that way by the 
organisation or its authorities. Indeed, what 
was said at page 388 of the judgment bears 
repeating here:— 

The reference to the objects of the Act as 
set out in section 2, and the detailed 
provisions contained in the Act and the 
Conciliation and Arbitration Regulations 
relating to the election of officers within an 
organisation makes it clear that those elec- 
tions must be conducted fairly, having 
regard to the interests of all members and all 
candidates. Implicit in that concept of fair 
play is the principle that the officers exer- 
cising power within an organisation shall 
not exercise that power to authorise the use 
of the resources of the organisation to 
support or promote a candidate or a group 
of candidates orto seek to defeat a candidate 
or a group of candidates during the conduct 
of an election to offices within the 
organisation. (my underlining) 

(3) The election of officers within an organisation 
must be conducted fairly, having regard to the 
interests of all the members and all candidates 
and it is implicit in this concept of fair play 
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that the officers exercising power within the 
organisation shall not exercise that power to 
authorise the use of the resources of the 
organisation to support or promote a 
candidate or a group of candidates during the 
election or to seek to defeat a candidate or 
group of candidates. 

(4) If during the conduct of an election, officers of 
an organisation expend its resources in breach 
of this principle, orders against them may be 
made under section 141(1G) of the Act (i.e. the 
Conciliation and Arbitration Act 1904). 

(5) An election commences at least at the closing 
of nominations for the election and continues 
at least until the close of the ballot for that 
election. 

(6) It is for the officers of an organisation to 
determine what matters of interest to members 
may be the subject of information 
disseminated to members by use of the 
organisation's resources, but if publication of 
that information is not made by the officers 
bona fide for the purposes of the power 
conferred on those officers, orders under 
section 141 (1G) may be made against the 
officers, and this is so even in respect of 
information disseminated when no election is 
in progress. 

(7) It is proper, and perhaps necessary, for an 
organisation to communicate with its 
members about the affairs of the organisation 
and matters which may be of interest to 
members. 

(8) In obiter, dicta in that case, it was said a 
candidate in an election may be quite justified 
in attacking the management of an 
organisation by its officers, particularly if 
those officers or their supporters are 
competing candiates at the election, and it 
would be unfair if an attack of that kind 
entitled the opposing candidates to use the 
resources of the organisation to further their 
own interests and to derogate the interests of 
the challenging candidate; if that is to be done 
it should be at the expense of the opposing 
candidates or their supporters, not at the 
expense of the organisation. 

So far as the organisation is concerned, every 
member qualified under its rules has the right to stand 
for election to an office. To allow the resources of the 
organisation to be used in a campaign for the defeat of a 
candidate would be a denial of that fundamental right. 
It would in general terms enable the existing Executive 
in whose hands the resources of the organisation would 
be, to use those resources to defeat all opposition to or 
criticism of its will. It could result in a complete tyranny 
and a permanent denial of the democratic nature of the 
organisation, which the Act and the Regulations are 
calculated to ensure will not occur. 

There are other principles set out in that case which I 
do not expand on for the moment. That case was 
adopted in Tanner v. Maynes {op. cit.) and Darroch and 
Others v. Tanner {op. cit). I adopt those principles, but 
they are not an exhaustive set of principles. 

I should add that no question turns here upon 
whether there was a resolution of the Executive or not. 
There clearly were resolutions and they were 
complained about. I would also add that for jurisdiction 
to exist under section 66, the applicant must establish 
that the order or orders sought to be made, and thus by 
implication, that there has been or will be a matter 
necessitating an order or direction relates to the rules of 
the organisation, their observance, non-observance. 

either generally or in a particular case. The President 
may make such orders or directions as he considers 
necessary. 

There is no doubt that the orders sought relate to the 
rules etc in the words of section 66(2) on the facts [see 
Dornan and Harken v. SSTU {op. cit.)]. Whether the case 
for making a direction or order has been made out is 
another matter. 

The most basic right of members of an industrial 
organisation is their right to elect those who administer 
the organisation to which they belong. Two equally 
important rights are:— 

(1) The right to membership. 
(2) The right to ensure compliance with 

organisation rules by those obliged to perform 
those rules. 

The latter rights were enforceable under section 209 
and section 261 of the Industrial Relations Act 1988 
(Commonwealth) and before that in section 141 of the 
Conciliation and Arbitration Act 1904. 

The power to give detailed directions for the 
observance of the rules is within the President's power 
[see R. v. Joske; ex pane Shop Distributive and Allied 
Employees Association (1976) 135 CLR 194]. 

Orders are capable of being made against 
organisations as opposed to individuals and this 
problem could be met by joinder of the Committee (see 
F. Allen and Son v. BWIU and Others 1985 AILR 47). 

There are a number of principles, but not an 
exhaustive set on which the exercise of the President's 
discretion may occur, some of which I list hereunder. 
However, essentially, that discretion is to be exercised in 
line with the objects of the Act in particular, but not 
exclusively [section 6(e) and (f)]- 

(1) The President will always be careful to ensure 
that natural justice is afforded to organisation 
members and officials by organisation 
tribunals. 

(2) It is important that rules be obeyed, but 
whether the breach is substantial or trivial is a 
relevant criterion [see Park v. WA Carpenters 
and Joiners, Bricklayers and Stoneworkers 
Industrial Union 63 WAIG 2231 and Krantz v. 
Maynes (1967) 10 FLR 134]. 

(3) The Court has power to make orders remedy- 
ing past breaches of rules, provided that they 
are remediable [see Maynes v. Fowler (1970) 
AILR 257], 

The rules of natural justice will require, when a 
member or officer is charged with a breach of the rules 
and is subject to some sanction by a union tribunal, 
that, inter alia:— 

(1) He must be furnished with details of the 
allegations against him. 

(2) He must have an opportunity of answering 
those allegations. 

(3) The tribunal appointed by the organisation's 
rules must act honestly, fairly and without 
bias. 

I have also to consider what was said in Park's Case 
{op. cit). If there is a case made out here, it is clear that 
the matter is not a trivial one. 

There is, of course, power to declare the true 
interpretation of any rule [see section 66(2)(d)] and to 
inquire into any election for office and any irregularity 
[see section 66(2)(f)]. 

It is not the role of the Commission as constituted 
under section 66 to be a second union President, 
Executive or Conference, or to prevent discussion and 
disputation as such. Far from it. The role of the 
President of the Commission relates to the rules, their 
observance, non-observance etc. 
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Section 66 is based on section 141 of the Conciliation 
and Arbitration Act 1904 (Commonwealth) [see now 
section 209 and section 261 of the Industrial Relations 
Act 1988 (Commonwealth) and is in the legislative 
scheme a section directed to the well being of 
organisations registered under the Act, and their 
members within that framework. It is a section within 
the scheme of the Act directed to achieving the objects 
of the Act and to ensure that what is envisaged by 
section 6(f) can be effected. 

The powers under section 66 are wide ranging powers 
and are enforceable by proceedings under section 84A 
and also probably under section 92(3) and (4). 

Of course, in the exercise of the President's power, he 
is subject to section 26(2). 

Conclusions. 
I now turn to a consideration of the facts and the 

rules. I find on the uncontradicted evidence of the 
applicant, Allison Mary Brown, that the closing date for 
elections to the Executive was 9.00 a.m. on 21 July 1989 
before the resolutions complained about were passed. 
In any event, they were further dealt with on 28 July 
1989. 

On the authority of Scott and Others v. Jess (op. cit.), 
the resolutions, I find, were passed during an election. I 
say that because 1 find that the election on Mrs Brown's 
evidence will take place on 2,3 and 4 October 1989 when 
the Conference will be held and because nominations 
for election had closed. 

I find on a reading of the Mansfield Report as it exists 
now, on the evidence following the resolution con- 
tained in Exhibit 38, that it has from its plain words the 
following effect:— 

(1) It alleges that Mr Brown acted contrary to the 
democratic process of the union in that he 
took action in Brown v. Bateman and Others 
(No. 1) (op. cit.). and that it was an expensive 
action. The tenor of the criticism is directed to 
the fact that Mr Brown took action under 
section 66 in Brown v. Bateman and Others 
(No. 1) (op. cit.). 

(2) The report criticises Mr Brown for his writing 
to the press attacking the union's wages 
campaign. 

(3) It clearly, as it currently exists, is a document 
which commences the process of a 
disciplinary hearing because it charges, con- 
demns and calls for the imposition of 
sanctions against Mr Brown, and by the 
resolutions endorsing it, on Mrs Brown. 

(4) It is a document which the Executive has 
resolved to forward to the Conference and it is 
endorsed by resolution for that purpose. 

(5) In its present form, it represents a document 
which would raise Mr and Mrs Brown's con- 
duct for determination by Conference. It is 
quite clearly a disguised method of having 
Conference deal with an allegation of mis- 
conduct and, perhaps to penalise or otherwise 
deal with Mr and Mrs Brown in a disciplinary 
manner. I say that because whilst the specific 
recommendations in the report calling on Mr 
and Mrs Brown to be reprimanded or other- 
wise to explain why they should not be dealt 
with under rule 8, the following paragraphs 
are still contained in it. I refer to exhibit 2 
quoted supra on pages 8-9 hereof. 

The resolutions and the report combined, 
even with the exclusion of resolutions 2 and 3, 
are unequivocal proposals to invoke 
disciplinary proceedings and a call to punish 
Mr Brown and perhaps Mrs Brown. 

(6) The present situation, as I find, is that the 
Mansfield Report, with the deletion of recom- 
mendations 2 and 3 is to be forwarded to Con- 
ference, (i.e. to be placed on the agenda and 
circulated as part of the Conference papers to 
members) (see page 254 of the transcript). 

That report containing the excerpts which I 
have quoted on pages 8-9 hereof means that 
the Mansfield Report is still a document com- 
mencing disciplinary proceedings, and 
requiring and forecasting punishment. 

I have received no notification that those 
excerpts have been deleted or the report 
withdrawn by resolution of the Executive or 
otherwise, as I was advised would occur. It 
would thus appear that when I declined on 21 
August 1989 to adjourn or dismiss the applica- 
tion that the proposals mentioned by Ms Giles 
to amend or withdraw the report did not pro- 
ceed. There is no other evidence before me. In 
addition, the original resolutions passed on 21 
July 1989 as amended on 28 July 1989 have not 
been expressly rescinded. The only reduction 
in the force of the resolutions passed on the 
Mansfield Report is that effected by Exhibit 38 
where recommendations 2 and 3 of the report 
were deleted, as I have said. Recommendation 
1 remains endorsed (i.e. that the report be 
received). The resolution to have the matter 
placed on Conference Agenda remains in 
place as do others. 

(7) Thus, I find and I am satisfied that the report is 
a document prepared by the General Sec- 
retary and endorsed by the Executive, to be 
placed on the Conference Agenda circulated 
to members or some of them, and which pro- 
poses that Mr Brown and perhaps Mrs Brown 
be dealt with under rule 8 and punished by 
Conference. Indeed, rule 8 was set out in 
full. 

(8) I also find and am satisfied that before the 
resolution contained in Exhibit 38 was passed, 
Mr and Mrs Brown were not advised that 
disciplinary action was to be taken against 
them (see Exhibit 4). That in the circum- 
stances was thoroughly unsatisfactory and 
unfair. It would mean that the allegations in 
the Mansfield Report which were effectively 
charges, would be seen by the membership at 
large before Mr and Mrs Brown saw them. 

(9) In that context, I also find that there is ill- 
feeling between Mr Brown and some members 
of Executive, specifically Mr Bateman and Ms 
Hutchinson, as well as Mr Pratt, also with Mr 
Mansfield, the General Secretary. The ill- 
feeling on the evidence between Mr Bateman 
and Mr Brown and Mr Mansfield was so great 
that the resolutions, even if ultra vires, were 
contaminated by bias [see AWU v. Bowen and 
Others 77 CLR 601 and also Dornan and 
Harken v. SSTU (op. cit. )]. There is ample un- 
controverted sworn evidence to support this, 
as well as personal animosity on 20 July 1989 
between Mr Mansfield, the author of the 
report, and Mr Brown, resulting in an 
encounter with some physical overtones. 

The uncontradicted evidence is that the 
report, once it is on the Conference Agenda, 
will be circulated throughout the member- 
ship or be available to them. Mr and Mrs 
Brown are candidates for office, namely 
membership of the Executive, it was submitted 
by Mr Brown that the Mansfield Report would 
have the effect of a campaign statement 
against him. Quite clearly it would. An 
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objective reading of it reveals that it is a 
philippic against Mr Brown. I make no 
criticism of that, except that it is treated by the 
Executive as something different. 

(10) I also find, as the record reveals, that the 
section 66 matter [Brown v. Bateman and 
Others (No. 1) {op. cit.)\ was settled by 
agreement between the parties. Mr Brown's 
application was withdrawn because the 
respondent union had withdrawn from the 
undertaking which he alleged had been 
entered into, contrary to the rules. No finding 
had been made either way at that stage, Mr 
Brown's case not having been completed, and 
the respondent union and Executive 
members' case not having commenced. The 
transcript of the proceedings referred to by Mr 
Brown reveals that. 

I observe that in this case no evidence was adduced to 
contradict the evidence adduced by Mr Brown. 

I now turn to a consideration of the facts, the rules 
and whether Mr and Mrs Brown have discharged the 
onus upon them referred to supra. 

It must be borne in mind that it is the duty of the 
Conference and the Executive, between Conferences, to 
watch over and protect the interests of the members 
because they, for those implementary and 
determinative purposes, are the brains and hands of the 
union. There is an express adjuration to them to do so 
[see rule 2(a)]. There is a duty also upon Conference and 
the Executive to carry out their duties in accordance 
with the rules and to do so further in a reasonable and 
bona fide manner, as I have said. 

The Executive and the Senior Officers do not exist to 
further their own agendas. They exist to carry out their 
duties under the rules. They must comply with the rules. 
The members must also comply with the rules. 

The unequivocal duty upon the Executive and each 
member thereof of the Executive is to "control the 
affairs of the union in accordance with this 
Constitution". 

If the Executive does not do so. it is in breach of rule 
18(a) and that is a serious matter. Similarly, Conference 
itself, by rule 27(b), Powers, is given power to do certain 
things (Le. "to control and manage the business and 
affairs of the union subject always to these Rules 
and without limiting the generality of this power shall 
have power to do various things") (my underlining). 

Thus, if the Executive does, or purports to do 
anything which it is not empowered to do under the 
rules, it is acting without power and ultra vires and its act 
or purported act or acts are null and void. The same 
observation applies to the Conference. In addition, 
both must act reasonably and bona fide in carrying out 
their duties under the rules. In particular, this is 
emphasised by section 2(f) of the Act, and also it is a 
fundamental right of a member to expect this to occur, 
as I have said above. 

The meaning of rule 8 is dear from the plain words 
and given the generosity of the interpretation applic- 
able to union rules (see R. v. Aird 129 CLR 654). the 
following interpretation applies. 

Firstly, if the Executive forms the opinion that any 
member of the union is guilty of unprofessional 
conduct, or of conduct derogatory to the honour of the 
union, then that person may be fined, suspended, 
expelled or otherwise dealt with as the Executive thinks 
fit. However, that could not occur without those 
procedures ordained by natural justice for that sort of 
disciplinary hearing being adhered to scrupulously. 
That would include members of the Executive dis- 
qualifying themselves for bias, the principle of audi 
alteram pattern and all other relevant principles and 

procedures being applied and adhered to. That decision 
is not appealable except by one avenue (i.e. to 
Conference). 

Then by rule 8(b), pending that appeal, a member 
found guilty and expelled shall be entitled to nominate 
for any elected position and if the appeal is upheld, to be 
elected. 

Rule 8(c) lays down a specific procedure for the 
conduct of such appeal procedure before Conference. 

It is noteworthy that there are only two types of mis- 
conduct which can precipitate the procedure under rule 
8, firstly, "unprofessional conduct", and secondly, 
"conduct derogatory to the honour of the union". There 
is no other type of misconduct for which disciplinary 
action can be taken against a member. It is quite clear 
that the Conference has no power to deal with any 
question of misconduct under the rules, except that of 
an elected officer under rule 27(b)(ii) or as a body sitting 
in appeal from a matter of misconduct, determined by 
the Executive under rule 8(a) and strictly in accordance 
with rule 8(c). To do otherwise would involve the union 
in a breach of rule 2(a), rule 8(a) and (c) and the 
individual members of breach of the rules. 

In addition, if the Executive purports to endorse that 
sort of procedure, then it is acting ultra vires, because its 
duty under rule 8(a) is a clear one. 

In this case, the General Secretary of the union 
presented a report which made allegations of 
misconduct against Mr Brown and later Mrs Brown, 
with recommendations for action and punishment. 
Whether those allegations of power might constitute 
misconduct for the purposes of rule 8 is an arguable 
matter. I make no judgment on that. The allegations of 
misconduct were accompanied by, as I have said, a 
request to punish Mr Brown, and because of the 
resolutions passed on 21 July 1989 by Executive punish 
Mrs Brown also. I would add that it is unequivocally not 
misconduct for a person to make an application under 
section 66. 

One must take the report and resolutions as they 
appear in evidence. As they appear in evidence, the 
report which is placed before the Executive by decision 
of the Executive is then the Executive's report. It alleges 
misconduct and demands punishment. The Executive 
is. therefore, in so doing, in breach of its duty to govern 
the Executive in accordance with the rules and in 
breach of rule 8(a). 

If the Conference acted on the report, it would be 
clearly in breach of rule 27(b). There is simply no power 
in Conference to deal with disciplinary matters, except 
under rule 27(b)(vii). 

There was concern on the part of Mr Brown that if the 
document before me were withdrawn, it could still be 
implemented orally. That is not what is before me in the 
matter, but to do so would be contrary to the rules. 

I merely say this. The resolutions placing the matter 
before Conference and calling for punishment are ultra 
vires rule 8 and contrary to it. 

The Executive itself failed to carry out its duty under 
rule 8(a). If there is an allegation of misconduct, it must 
decide the matter, subject to the proper substantive and 
procedural rules governing such a hearing. 

It should have decided whether Mr Brown and Mrs 
Brown were guilty. It did not. It purported to rest that 
duty on a body which has no power to deal with the 
matter. In so doing, it purported to remove Mr and Mrs 
Brown's right of appeal by imposing jurisdiction upon 
Conference, the very body which protects individual 
member's rights by way of appeal from a decision of 
Executive under rule 8. 

The Executive acted contrary to the rules by passing 
such a resolution which it had no power to do and 
commencing a disciplinary process not authorised by 
the rules. 
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The President also failed in his duty to rule the 
motions leading to the resolutions out of order. 

I say that because to allow the motions which gave 
effect to resolutions which were plainly ultra vires, the 
President failed to act for "the well being of the affairs of 
the union" as he is required to do by rule 21. 

I now observe the following. The resolutions of 
Executive complained of and the Mansfield Report 
represent an overt attempt to circumvent the proper 
disciplinary procedures. They were and are ultra vires 
and because of the reference to them no officer with any 
knowledge of the rules could be under any illusion that 
the report consisted of a charge to punish. The 
President failed in his duty to rule the whole discussion 
and the resolutions out of order. They clearly contra- 
vened rule 8. As proceedings continued before me and I 
made rulings on submissions that I should dismiss the 
application, there were a series of concessions offered, 
one upon the other, but there was no attempt to come to 
terms with the application as a whole. 

Insofar as it is sought to punish Mr Brown for making 
an application under section 66, where expenditure on 
Counsel arose at the instance of the respondent and 
which was, in effect, dismissed following an agreement 
to settle, and where the union and those members of the 
Executive represented by Counsel made no application 
that Mr Brown pay their costs as they could have done. 
The resolutions revealed were not reached bona fide let 
alone intra vires. 

1 should observe, at least in this instance, that it is a 
breach of the Executive's duty under rule 2(a) and rale 
18 to conduct the affairs of the union. The resolutions 
were also clearly on Mr Brown for action under section 
66 and to discipline him for having made such an 
application. The Mansfield Report and various 
correspondence exhibited supports that. 

As to the allegation of misconduct in relation to the 
wages case against Mr Brown and Mrs Brown, I make 
no comment as to the merits. I confine my remarks to 
the procedures and the resolutions in that context. 

In addition, I should say this. Any attempt to raise the 
matter of Mr and Mrs Brown's activities before 
Conference so that it took on the appearance of 
disciplinary proceedings resulting in any caution, 
reprimand or motion which might be seen as a criticism 
of or penalty upon Mr and Mrs Brown for misconduct, 
would be contrary to the rules and null and void, and 
the person presiding at Conference would fail in his/her 
duty in allowing such a procedure to commence or 
continue. 

In addition, I now turn to Mr Brown's application for 
remedies under section 66(e) and (f). The fact of the 
matter is this. The Mansfield Report, on the evidence, 
would be circulated to members before the elections 
commenced. On the authority of Scott and Others v. Jess 
(op. cit.), the election has now commenced. The 
document itself reflects severely on at least one 
candidate for election to office in the union. It is a 
document which should not be used as it was intended 
to be. Since it is not being legitimately published, it 
would have the effect of a campaign statement endorsed 
by the Executive and produced and circulated through 
union resources and authorised by the main governing 
body of the union (apart from Conference). Thus, it 
would constitute an irregularity in the election [on the 
authority of Scott and Others v. Jess (op. cit.)]. Put 
squarely, the Executive has acted ultra vires rule 8. The 
effect of that act is to produce a campaign document 
from union resources endorsed by the Executive. I find 
that that is an irregularity. It is also a resolution or 
resolutions contrary to rule 2(a). That is because the 
report is to be placed on an agenda circulated on 
Executive initiative and this would occur contrary to the 

rules. The general principle requiring that elections be 
conducted fairly will lead the Courts to intervene where 
union officials overtly use union resources for election- 
eering purposes. 

That was clearly the case here. In addition, I find that 
the placing of the report upon the agenda and 
circulation constitutes an irregularity, as well as a 
breach of the rules. 

There was also, on the part of the President, as I find, a 
breach of rule 21 in failing to rule the motions out of 
order. 

In that the report may not have been furnished as 
expressly directed by the Executive, the General 
Secretary may have been in breach of rule 28(c). 
However, I make no final finding on that in the absence 
of full argument. 

There was clearly no act here contrary to the 
Commonwealth Conciliation and Arbitration Act 1904, 
nor the Industrial Relations Act 1988 
(Commonwealth), nor could there be. 

I would add that I have derived assistance in 
concluding that the resolutions passed by Executive on 
21 July 1989 and 28 July 1989. proposed the perpetration 
of an irregularity and in fact authorised it from Re 
Penhallurick and Others (1983) 51 ALR 589. That is 
authority for the proposition that the ordinary and 
natural meaning of irregularity includes the making to 
persons entitled to vote in an election of statements 
which are likely to mislead or deceive those persons or 
some of them. In this case, this was the misuse of a 
disciplinary power to contaminate the election process 
which would clearly, in my opinion, constitute an 
irregularity as defined by the High Court in The Queen 
v. Gray and Others; ex parte Marsh and Another 157 
CLR 351 per Gibbs C.J., Wilson and Brennan J.J. at 
pages 368-370. 

In Brown v. Bateman and Others (No. 1) (op. cit.), the 
matter was settled, as the transcript reveals, by 
agreement between the parties, the applicant in those 
proceedings being Mr Brown, an applicant in these 
proceedings. In that the resolution attempts to censure 
Mr Brown for taking application under section 66, it 
purports to deter him from taking an action he is 
entitled to take. The application did not fail. It was 
settled by agreement. The respondents were not 
deprived of their right to put their case. They chose not 
to continue with it, just as Mr Brown did, as the 
transcript of the proceedings to which Mr Brown 
referred me to reveals. 

Finally, I should observe that within the Park v. WA 
Carpenters and Joiners Union (op. cit.) dictum, this is 
not a trivial matter and orders should be made. 

I also say as strongly as I can that the President of this 
Commission exercising jurisdiction under section 66 is 
not sitting in lieu of the President or Executive of the 
union. His/her jurisdiction relates to the rules of the 
union. In that context, it is not his/her duty to prevent 
criticism of members of an Executive or of a member of 
the union, even a robust criticism, even offensive or 
hurtful criticism, nor to bridle the propensity of persons 
in election campaigns "to get stuck into each other". My 
orders in this matter will reflect that view. 

Suffice it to say from my reasons that on the balance 
of probabilities on the facts, and in accordance with the 
rules and the law (i.e. the principles expressed above), I 
find the application established insofar as my reasons 
above reveal. I should add that the evidence for the 
applicant was not contravened, the respondents 
electing not to take any part in the proceedings. Thus, I 
am satisfied and find as follows:— 
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(1) That the Executive and the union were in 
breach of and acted ultra vires to rule 8 in that 
they resolved to call upon Mr and Mrs Brown 
to show why the Conference should not deal 
with them under rule 8. 

(2) In so doing, they purported to deprive them of 
their rights of a proper hearing and a right of 
appeal. 

(3) That the Mansfield Report at all material 
times consisted of an ultra vires attempt upon 
endorsement to commence disciplinary pro- 
ceedings contrary to the rules. 

(4) That the resolutions passed on 21 July 1989 
and 28 July 1989 were ultra vires and null and 
void and in breach of rule 8. 

(5) That, in any event, the proceedings of the 
Executive insofar as they led to the endorse- 
ment of the Mansfield Report were arrived at 
by a body in circumstances where there was 
bias demonstratable to a reasonable observer 
by the personal animosity between Mr Brown 
and Mr Bateman and Mr Mansfield. 

(6) That an election having commenced, the 
resolutions endorsing the Mansfield Report to 
be placed before Conference constituted an 
irregularity by the use of union resources to 
illegitimately discredit a candidate or 
candidates for election. 

(7) In any event, the decision insofar as it was 
based on Brown v. Bateman and Others (No. 
1), and insofar as it appeared directed to deter- 
ring him from making applications under 
section 66. was at least unreasonable and 
contrary to the interest of its members and, 
therefore, in breach of rule 2(a). If it had been 
more robust criticism, that would have been 
different. 

(8) An irregularity in an election is a misconduct 
under rule 8. 

(9) The circulation of the Mansfield Report, 
whether on the agenda of Conference or other- 
wise by or at the request of the Executive its 
agents or employees, would constitute an 
irregularity, the Mansfield Report not being 
authorised under rule 8, being clearly a 
document relating to the candidacy of Mr and 
Mrs Brown on the evidence. 

(10) The President in failing to rule the resolutions 
of 21 July 1989 and 28 July 1989 quoted above 
and referring to the Mansfield Report out of 
order acted contrary to his duty as a member to 
comply with the rules and, in particular, in 
that respect to carry out his responsibility 
under rule 21(a)(i) to be responsible for the 
well being of the union. 

(11) The Executive and its members acted in 
contravention of rule 18(a) in that by passing 
these ultra vires resolutions they failed to 
control the affairs of the union in accordance 
with this constitution. 

(12) That on the authorities I have mentioned 
supra, that an election having been 
commenced and my having been asked to 
inquire into it that I have power to make orders 
under section 66(2)(e) and (f). 

(13) That I have jurisdiction and power under 
section 66 to make orders in this matter on the 
facts and according to law. 

I apply the principles set out in the Observations 
section supra. 

Finding. 
I am satisfied for the reasons set out above that the 

publication of the information was not bona fide for the 
purposes of the power conferred on the Executive by 
rule 27(e)(i) [see Scott v. Jess {op. cit.)]. 

I observe that if any members of the Executive were 
candidates for re-election to the Executive, the 
seriousness of these breaches would be aggravated. 

It is within my power to give detailed directions as to 
the observance of rules [see R. v. Joske; ex pane Shop 
Distributive and Allied Employees Association (op. 
cit.)]. 

Further, I am minded to exercise my discretion on the 
basis that the breaches of rules are substantial and 
serious, and there is a strong duty to ensure that natural 
justice is afforded to organisation members by 
tribunals. Before one considers that principle, there is a 
requirement for an intra-union tribunal or the 
equivalent to act ultra vires. 

This is the fifth application under section 66 
involving this union this year. I make no comment on 
that except to observe that the fact that these have 
occurred must be seen to be somewhat unfortunate, 
irrespective of the merits or otherwise of each applica- 
tion. However, the sort of concern expressed by the 
Eastern Goldfields Branch of the union in its letter set 
out in Exhibit 38 requires serious attention, if I may say 
so. The Commission cannot remedy the situation, it can 
only assist. In the end, the solution to these difficulties is 
in the hands of the Executive and, more particularly, the 
membership. 

My concern in this matter is not with the merits of the 
allegations against Mr Brown or Mrs Brown, except 
when I have been required to be and have expressly said 
so, but with the rules of the organisation as section 66 
directs and empowers me. That should also be a prime 
consideration of the Executive. 

I will issue a minute of proposed order and 
declarations to reflect these findings, but I specifically 
invite submissions as to what precise orders should be 
made. 

Order accordingly. 
Appearances: Mr T.J. Brown on his own behalf as 

applicant and Mrs A.M. Brown on her own behalf as 
applicant. 

Ms P. Giles (of Counsel) on behalf of the 
respondents. 
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Speaking to the minutes — new issues raised — issues 
not properly raised at speaking to the minutes — 
issues may be subject of new application — true 
nature of speaking to minutes. 

Supplementary Reasons for Decision. 
ON the 12th day of September 19891 heard the speaking 
to the minutes in this matter. 

Exhibits 1 and 2 which were then tendered raised 
matters which were the subject of complaint by the 
applicants. They related to matters published after I 
had heard the evidence. They were marked as exhibits 
without objection by Mr Boronovskis who appeared for 
the respondents. 

However, they were not matters properly to be 
determined by me in relation to the speaking to the 
minutes and I do not determine the issues raised or the 
submissions made to me relating to them. 

They are properly matters which might be the subject 
of further applications under section 66, or 
alternatively, matters which might be argued to be 
breaches of my order. However, I make no judgment on 
those matters. What procedures if any which might be 
adopted are matters for the applicants. 

The true nature of a speaking to the minutes (as I 
apprehend it) is set out in my supplementary reasons for 
decision in D.A. Sheahan v. The State School Teachers 
Union of Western Australia (Inc) (No. 1895 of 1989) 
(unreported), (delivered on 7 September 1989). 

I would add that the orders in this matter should be 
cast wide in order to prevent any repetition of what I 
found to have occurred in this matter. My discussions 
with Mr Brown and Mrs Brown and Mr Boronovskis 
were directed to canvassing their comments on 
everything that might be covered by these orders or 
which I was of the opinion should be covered by these 
orders. 

I should make it quite clear that what occurred in this 
case was a very serious and oppressive breach of the 
rules, which should simply not have occurred. The 
President, General Secretary, Senior Officers, 
Executive and the Conference will in my opinion be 
vigilant to ensure that no breach and certainly no 
similar breach would occur again. 

It was also submitted to me by Mr Boronovskis that 
the word "proceeding" should be deleted from para- 
graph 11 of my order. I do not propose to accede to his 
submission since it is necessary for the order to be as 
wide as possible to reflect my reasons for decision 
proper. Those reasons I would suggest clearly define 
and describe the non-compliance or contravention 
and/or failure to observe the rules which occurred in 
this matter. 

It is the duty of the President, the Union, the 
Executive and Conference to comply with the rules, and 
these orders. 

Order accordingly. 
Appearances: Mr T.J. Brown as applicant. 
Mrs A.M. Brown as applicant. 
Mr T. Boronovskis on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Thomas James Brown and Allison Mary Brown 
and 

J. Bateman (President), J. Hutchinson and 
O. Mansfield (Senior Officers) and the Executive of 

the State School Teachers Union of WA (Inc.), 
Ms C. Hayward, Mr N. Davis, Ms J. Andrews. 

Mr H. Rosser, Ms S. Rodway, Ms T. Grimshaw. 
Ms J. Lynch. Mr R. Pollard. Ms E. Watson. 

Mr R. Pratt, Mr P. Quinn, Ms P. Piepenbroek, 
Mr B. Lindberg, Mr E. Harken, Mr M. Jackson, 

Ms B. Dornan. Mr M. Farrell and the 
State School Teachers Union of WA (Inc.) 

No. 2000 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

7th day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of August 1989 and having heard Mr T.J. 
Brown on his own behalf as applicant and Mrs A.M. 
Brown on her own behalf as applicant and Ms P. Giles 
(of Counsel) on behalf of the respondents, and I having 
reserved judgment on the matter and judgment being 
delivered on the 6th day of September 1989, and having 
heard the applicants in person and Mr T. Boronovskis 
on behalf of the respondents on the speaking to the 
minutes, I now order and declare, by way of declaration 
and interpretation, as follows:— 

(1) In these orders— 
(a) "the rules" means the rules of the 

respondent union. 
(b) "the Executive" is the Executive of the 

respondent union as referred to in the 
rules thereof. 

(c) "Conference" refers to the Conference 
of the respondent union referred to in 
its rules. 

(d) "The Mansfield Report" refers to the 
report as described in my reasons for 
decision dated 7 September 1989. 

(2) I declare that the resolutions of the Executive 
of the respondent union passed on 21 July and 
28 July 1989 respectively at a meeting of the 
said Executive, resolutions 1, 2 and 5 in item 
706 of 21 July 1989 and resolutions 1,2,3 and 4 
in item 748 of 28 July 1989, were and are ultra 
vires the rules and null and void, and that they 
also constitute a decision or decisions which 
would create an irregularity in the elections to 
membership of the said Executive to be voted 
upon during the Conference of the said 
respondent union scheduled presently for 2,3 
and 4 October 1989. 

(3) (a) I declare that the said resolutions are 
and were ultra vires and contrary to rule 
2(a) of the rales of the union in that they 
are directed to deterring the applicants 
from or accusing them of misconduct 
for pursuing their rights under section 
66 of the Industrial Relations Act 
1979. 

(b) I declare that in passing such resolu- 
tions each and all of the above named 
respondents acted contrary to rule 18. 

(c) I declare that the abovenamed 
respondents, each and all of them, 
contravened or failed to comply with or 
acted ultra vires to or contrary to rules 
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2(a), 8,18 and 27(e) (see my reasons for 
decision in relation to the said 
resolutions). 

(d) I declare that any proceedings, 
discussion, motion or resolution of or 
by the union, its Executive, Conference 
or officers similar to or capable of 
having a similar result to those matters 
is in the present case ultra vires of and 
contrary to rule 2(a). 

(4) I declare that the only form of misconduct in 
relation to which the respondent union can 
take action against a member who is not an 
officer is that described in rule 8. 

(5) I declare that in that the Mansfield Report 
sought to punish or censured the applicant in 
Brown v. Bateman and Others (No. 1) in 
respect of exercising his rights under section 
66 of the Act, the same, and in that it was 
endorsed by Executive by resolution, 
constituted a breach of rule 2(a) of the rules. 

(6) Further, I declare that the said resolutions of 
the Executive were and are null and void 
because of bias occasioned by the presence of 
the President, and the General Secretary of the 
respondent union, and their participation in 
and/or prosecution of the resolutions and 
production and/or acceptance of the 
document called the Mansfield Report, as well 
as their participation in the proceedings at the 
meeting of the Executive on 21 July 1989 and 
28 July 1989. 

(7) I declare that the President of the respondent 
union, in entertaining the resolutions and the 
proposals contained in the Mansfield Report 
at the meetings of the Executive on 21 July 
1989 and 28 July 1989 acted contrary to rule 21 
and was in breach of the same. 

(8) I declare that, except under the appeal 
procedures contained in rule 8, no action in 
relation to any allegation for misconduct as 
prescribed in rule 8 can be taken, commenced 
to be taken, or purport to be taken. 

(9) I declare that no action, proceedings or 
discussion can take place under the rules 
which occasions or results in censure or 
punishment of a member by way of repri- 
mand, censure, expulsion or other punish- 
ment, howsoever the same may be 
described. 

(10) I order and direct:— 
(a) That there be no circulation and/or 

publication of the Conference Agenda 
if it contains the Mansfield Report in 
whole or in part or any reference 
thereto. 

(b) That there be no item or motion placed 
on the agenda of Conference for its 
meeting to be held on 2,3 and 4 October 
1989, or for any meeting of Conference 
within six months of the date hereof, 
which contains the same material or 
any material similar to that contained 
in the Mansfield Report or seeks to 
reprimand, censure or criticise the 
applicant(s) for taking action under 
section 66 in Brown v. Bateman and 
Others (No. 1) or so deter them or any 
other member from exercising his/her 
rights under section 66 of the Industrial 
Relations Act 1979 (as amended). 

(11) That the Conference of the respondent union 
and the respondent union be and is hereby 
prohibited from entertaining any 

proceedings, discussion, motion or resolution 
concerned with allegations of misconduct by 
the applicants each or both of them, or either 
of them except insofar as rule 8(a) permits by 
way of appeal from a decision, order, 
resolution or other measure of the Executive 
reached in accordance with the rules and all 
necessary procedures, or in contravention of 
rule 2(a) of the rules. 

(12) I order and direct that the President of the 
respondent union or such other person or 
persons who might preside over the 1989 
Conference or any further meeting of 
Conference or sub-Committee from time to 
time within six months of the date hereof to 
refuse to accept a motion or permit discussion 
at Conference in any terms, contrary to these 
orders or declarations, or the rules of the union 
or ultra vires the same thereof. 

(13) I declare that it is the duty of the President or 
person presiding over Conference any further 
meeting thereof or any Committee thereof 
pursuant to rule 21 to rule out of order any 
proceeding or proceedings, discussion or 
motion which pertains to the Mansfield 
Report or seeks to raise all or any of the matters 
contained therein any matter similar thereto 
or any matter contrary to the rules as declared 
hereunder to be contrary to the rules or ultra 
vires the same. 

(14) I declare that placing any matter on the 
agenda of the Conference for discussion, 
action or resolution contrary to these orders, 
declarations and directions would constitute 
an irregularity in the election of members to 
Executive and I direct that any notice of 
motion or discussion of that ilk be excised 
from the agenda or other notice of Conference 
business before the 1st day of October 1989 
and every copy thereof, and before any 
election for office takes place. 

(15) I declare that it is the duty of the abovenamed 
respondents, all members of the Executive, 
their agents and employees to ensure that 
union resources, whether financial or other 
are not utilised or employed to distribute, 
propagate, publicise or circulate any material 
of the type forbidden by these orders. 

(16) I order that the respondents, each and all of 
them, do all acts or things necessary to comply 
with these orders, and that the respondent 
union, members of Executive, their employees 
or agents do nothing or cause nothing to be 
done to contravene these orders. 

(17) That any similar action by Conference, the 
respondent union or the Executive would 
constitute a contravention of rule 2(a) of the 
rules. 

(18) That a copy of these orders be handed by the 
respondent union to each person attending 
Conference and entitled to vote. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA(Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, 
PJ. SHARKEY ESQ. 

18th day of August 1989. 
Application under section 66 — failure by union 

executive to comply with its rules — Rule 25(g) — 
matters affecting TAFE members of the union — 
restructuring of TAFE — terms and conditions of 
employment of TAFE lecturers — survey con- 
ducted by executive to canvas opinion of TAFE 
members — referendum, devolution or survey — 
no specific provision under the rules for surveys — 
TAFE committee not involved in process —Execu- 
tive acted ultra vires — application granted. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mi- 
Desmond Allan Sheahan, naming the State School 
Teachers Union of WA(Inc) (hereinafter referred to as 
"the union" or the "SSTU") as respondent in an 
application pursuant to section 66 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). 

By the application Mr Sheahan sought:— 
(1) An interim order which requires the 

executive to immediately cease the processes it has 
'embarked upon with the proposals, to recall the 
information so far disseminated and to observe 
rule 25(g) by first referring the proposals to the 
TAFE Committee in (6) to ensure that any 
subsequent referral to TAFE members be made in 
accordance with the rules. 

(2) An order which would give effect to 
observance of the rules in this instance notably in 
regard to rule 25(g), and which would instruct the 
union specifically to observe this rule in any future 
instance where matters exclusively affecting TAFE 
are concerned. 

The application, to summarise it, alleged that the 
SSTU had breached several rules of its constitution in 
decisions taken by the Executive of the SSTU 
(hereinafter referred to as "the union") at its meeting on 
27 July 1989; that these decisions relate to a set of 
proposals concerning TAFE salary and restructuring 
items, resulting from negotiations recently undertaken 
between the Office of TAFE and the SSTU. "TAFE" is 
used to refer to the Technical and Further Education 
Division and the lecturers or teachers who are union 
members and work in that division. It is administered 
by the Office of Technical and Further Education ("the 

• Office of TAFE"). 

The resolutions concerned appear in the minutes of 
the meeting of the Executive of the union (Exhibit 11) 
and are as follows:— 

2. (i) That the TAFE Salary and Restructuring 
proposal, with the summary of the major 
elements of that proposal be forwarded 
by the Union Executive, Without 
Prejudice, to all TAFE members 
individually for their response. That this 
be actioned immediately by the Union 
Office to ensure a membership response 
no later than 9.00 a.m. Wednesday, 9 
August 1989. 

(ii) That the result of the membership 
response be forwarded immediately to 
the Executive for consideration in the 
context of the overall salary campaign 
and in line with the decisions made at the 
July 10 Special Delegates' Meeting. 

Davis/Lynch. 
Carried. 

In addition, on the same day the further following 
resolutions were passed:— 

3. That in respect to Counselling Services, the 
union immediately lodge an application in the 
WA Industrial Commission to include 
Counsellors in the proposed salary increase 
and this be included in the information to 
TAFE members. 

Davis/Lynch. 
Carried. 

4. That the Salary and Restructuring Proposal 
and the membership response to that proposal 
be forwarded to the TAFE Committee for 
recommendation to Executive. 

Piepenbroek/Hayward. 
Carried. 
(Motion put to the meeting but declared 

lost: That in light of Conference decision 103 
4.1.1 it must be agreed to by the TAFE 
Committee. Farrell/Quinn). M. Farrell request 
that his vote for the lost motion be recorded. 

5. That in view of the above decisions. TAFE 
members to (sic) exempted from all industrial 
action relating to the present salary campaign 
pending a report to Executive on the response 
from the TAFE membership. 

Davis/Lynch. 
Carried. 

6. That further to the $10.00 per day 
(commencing the first pay period in the third 
term) voluntary contributions decided at the 
July 10 Special Delegates' Meeting, TAFE 
members be asked to make an additional 
contribution of $75.00 each in support of 
primary and secondary members who will be 
taking strike action on 31 July 1989. 

Davis/Lynch. 
Carried. 
Executive Member Harken was present as 

an observer. 

The above is a direct extract from the minutes. The 
proposals proper appear as a booklet (Exhibit 12E) and 
is entitled "The Restructuring of TAFE" (hereinafter 
referred to as "the proposals"). It is subtitled "An 
Integrated Package of Measures for the Reform of 
Technical and Further Education in Western 
Australia". It is dated July 1989 and stamped "Draft 
Discussion Paper Without Prejudice". It contains, inter 
alia, a statement of Reasons for Change, Principles of 
Management for TAFE, Principles of the State Schools 
Teachers' Union, reference to College Based Non- 
Teaching Staff, Senior lecturers. New TAFE Academic 
Year, Salary and Award Review, Tenure and 
Permanency of Temporary Staff, Limited Term 
Appointments, etc. It is clearly a document that relates 
to restructuring of TAFE and changes in terms and 
conditions of employment. 

It was certainly seen by Mr Sheahan as a major 
document for change in the terms and conditions of 
TAFE lecturers. 

Exhibit 12B is a letter from Mr Bateman, President of 
the SSTU dated 31 July 1989. The document was 
described "as an agreement which was a major break- 
through for TAFE staff. It not only outlines a complete 
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upgrading of salary structures and conditions of 
service, but also acknowledges the important role 
played by lecturers and senior lecturers within the 
TAPE system". Mr Bateman saw it as meaning 
dramatic improvements in salaries and working 
conditions for all TAPE members of the union. That is 
not a view as I find, on the evidence, shared by Mr 
Farrell and Mr Sheahan. 

The Restructuring Negotiating Group contained the 
General Secretary Mr Ossie Mansfield, Ms Mary 
Gurgone. Mr Neville Davis and Mr Matt Farrell as well 
as Executive Officer Mr Mike Jefferson. 

The application in this matter, put briefly, contained 
the following complaints:— 

(1) The decision of the Executive at its meeting of 
27 July 1989 was contrary to rule 25(g) because 
the decision to forward the proposals direct to 
the TAPE members was made without the 
matter first having been referred to the TAPE 
Committee. 

(2) The Executive did not abide by a conference 
decision (Conference 103.4.1.1, 1988) which 
required the agreement of the TAPE 
Committee to the proposals (contrary to rule 
25(g) and rule 18(b)(i). 

(3) The decision concerning the manner of 
referring the matter of the TAPE proposals to 
TAPE members was contrary to rule 18(c) or 
rule 35 and rule 27(a)(ii). 

Statutory Provisions. 
It is important to set out here the relevant statutory 

provisions. 
Section 6(0 provides that a principle object of the Act 

is:— 
To encourage the democratic control of 
organizations so registered and the full 
participation by members of such an organization 
in the affairs of the organization; 

Section 66 provides the right to make this application 
and the powers of the President to deal with such an 
application. 

Section 66(1) and (2) provides:— 
(1) The following persons may apply to the 

President for an order or direction under this 
section— 

(a) a person who is or has been a member 
of an organization; or 

(b) ... 
(c) ... 

(2) On an application made pursuant to this 
section, the President may make such order or 
give such directions relating to the rules of the 
organization, their observance or non- 
observance or the manner of theirobservance, 
either generally or in the particular case, as he 
considers to be appropriate and without 
limiting the generality of the foregoing 
may— 

(a) disallow any rule which, in the opinion 
of the President... 

(b) ... 
(c) ... 
(ca) ... 
(d) declare the true interpretation of any 

rule; 

Relevant Rules of the Respondent. 
I now turn to the relevant rules of the SSTU which is 

set out in exhibit 1 of the proceedings. 

2961 

Rule 2, amongst its object, provides as follows:— 
(a) To watch over and protect the interests of its 

members. 
(b) ... 

(c) To endeavour to render the administration of 
the Education Act equally satisfactory to the 
Department, the teachers and the public. 

Rule 8(a) provides:— 
Any member of the union who in the opinion of 

the Executive is guilty of unprofessional conduct or 
of conduct derogatory to the honour of the union 
may be fined, suspended, expelled or otherwise 
dealt with as Executive deems fit. Such decision 
shall be final subject to appeal to Conference. Any 
member of the union who disobeys a directive of 
Conference or Executive is guilty of misconduct. 

Rule 18 relates to the powers of the Executive and 
provides in particular:— 

(a) Subject to subrule (b) of this Rule the 
Executive shall control the affairs of the union 
in accordance with this Constitution. 

(b) (i) Executive shall abide by and conform 
to all decisions and directions of 
Conference. 

(ii) That should any circumstances arise in 
the post-Conference period which, in 
the opinion of Executive, may have 
resulted in a Conference Decision 
other than that arrived at, a Referen- 
dum of the full union membership 
must be held before the original 
Conference Decision can be varied. 

(c) Devolution. Should the Executive on a motion 
declare that a matter should be referred to the 
membership, through devolution or other- 
wise, the opinion of the membership shall be 
sought through the branches in the manner 
provided herein: 

(i) The General Secretary shall communi- 
cate the matter to the branch officers as 
directed by Executive. 

(ii) The branch officers, on receipt of the 
communication, shall call a meeting of 
the branch to deliberate and vote on the 
Executive proposals. 

(iii) The Branch shall notify the General 
Secretary by the time stipulated, of the 
number of branch members who "ab- 
stained" or voted "for" and "against" 
the motion at the meeting. 

(iv) The General Secretary shall inform 
Executive and all branches of the 
result. 

(v) A motion be declared carried if 60 per 
cent or greater of the votes are in the 
affirmative. 
... etc. 

(d) Between meetings of the Conference, the 
management of the union shall be vested in 
the Executive which shall have all the powers 
necessary to administer the union including 
the authority to transfer funds from one union 
account to another. No power to impose a levy, 
or determine entrance fees and subscriptions 
[excepting as provided for in rule 5 (iv)], or 
expressly reserved for itself by Conference, 
shall be exercised by the Executive. 
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Rule 25 relates to the Technical and Further 
. Education (TAFE) Committee and reads as 
follows:— 

(a) A Technical and Further Education (TAFE) 
Committee shall be appointed in accordance 
with subrule (b) of this Rule. 

(b) Technical and Further Education (TAFE) 
Committee shall consist of members of the 
Technical Education Division, made up of 
Technical Education Division members of 
Executive, TAFETA Executive member(s). 
and a representative from each of the 
Technical Education Division branches, with 
the power to co-opt individual expertise from 
any technical branch of the union. 

(c) All branch representatives of the TAFE 
Committee shall be nominated by TAFE 
Branches during the first branch meeting of 
the calendar year which must be held before 
the end of February. 

(d) Should insufficient nominations be received 
to provide the numbers to form a Committee 
as required in subrule (b) of (his Rule the 
Executive shall determine action to be taken to 
bring the Committee up to the prescribed 
number. 

(e) The President of the Union shall be ex officio as 
a member of the Technical and Further 
Education (TAFE) Committee. 

(f) At its first meeting in March, the Technical 
and Further Education (TAFE) Committee 
shall appoint a chairperson who shall chair 
the meetings of the Committee. 

(g) The Technical and Further Education (TAFE) 
Committee shall make decisions and take 
appropriate action on matters pertaining to 
the Technical Education Division as referred 
by Conference/Executive. Notwithstanding, 
no decision will be made by Executive on a 
matter exclusively affecting the Technical 
Education Division without Executive first 
referring the matter to the TAFE Committee. 

(h) Eight members of the Committee shall form a 
quorum. 

I have set it out in full because rule 27 relates to 
Conferences and provides:— 

(a) (i) A Conference of delegates shall be held at 
least annually at such a time and place as 
the Executive may appoint or Conference 
may decide. 

(ii) The Conference shall be the supreme 
authority of the Union. Decisions of 
Conference shall be binding on all 
members. (my underlining) 

(iii) The Conference shall be presided over by 
the President or in his/her absence by one 
of the Vice-Presidents. 

(b) Powers: Conference shall have power to 
control and manage the business and affairs 
of the union subject always to these Rules and 
without limiting the generality of this power 
shall have power to ... 

Rule 35. Referenda provides:— 
(a) A referendum of the total membership of the 

union or of a section of the membership shall 
be held if such is authorised by Conference or 
by a special meeting of the Executive called for 
this purpose, provided that prior notice has 
been given to every member of the 
Executive. 

(b) When a referendum is authorised the 
authorising body shall determine the question 
or questions to be asked on the ballot paper 
except that Conference may direct Executive 
to decide the question or questions to be 
asked. 

Thereafter there are various prescribed procedures 
for the conduct of a referendum under rule 35. 

The rules reveal a number of fundamentals:— 
(1) All members are bound by the rules. 
(2) The Executive is bound by the rules. 
(3) The Conference of the union is the supreme 

governing body of the union. 
(4) The decisions of the Conference bind the 

Executive and members provided that they are 
lawful and within power under the rules. 

(5) Members are bound by directives of 
Conference and of the Executive if they are 
lawful and within power under the rules. 

(6) The members of the Executive are members of 
the union and are so bound. 

(7) The members of the TAFE Committee are 
members of the union and are so bound. 

(8) It is the responsibility of the Executive to 
govern in accordance with the rules. 

(9) It is the responsibility of the Executive to seek 
to further the objects of the union. 

Agreed Facts. 
This matter was litigated upon the bases of a number 

of agreed facts which I set out hereunder. The agreed 
facts in this matter included concessions that the 
resolutions set out at pages 2 and 3 were passed and also 
the following agreed facts:— 

2. That on 28 July 1989 a "Restructuring 
Package" was sent by the Respondent to all of 
its members in the Technical and Further 
Education Division, which package 
contained: 

(a) Voting slip. 
(b) Voting slip envelope. 
(c) Letter from O.B. Mansfield dated 28 

July 1989 entitled "Statement 
Accompanying the Restructuring 
Package". 

(d) Document entitled "TAFE Salary and 
Restructuring" undated. 

(e) Document "The Restructuring of 
TAFE" dated July 1989. 

3. That at the Annual Conference of the 
Respondent held in October 1988 the 
following resolution was agreed to: 

4.1 Conditions of Service for TAFE 
Members: That, in any change in 
administrative arrangements for 
TAFE, or any restructuring of the 
whole or any part of TAFE affecting 
union members, whether they be 
Education Act administration staff, 
lecturing staff, counsellors or educa- 
tion officers, the union will vigorously 
pursue (as a minimum) the retention of 
existing conditions. The following 
policy will also apply: 

4.1.1 Any proposed change to the 
conditions of service and/or 
terms of employment involv- 
ing any group of members at 
any position level must be 
agreed to by the TAFE Com- 
mittee and Executive. 
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4.1.2 Any member whose position 
becomes redundant as a result 
of any restructuring in TAPE 
or section of TAPE notwith- 
standing the creation of any 
related alternative position in 
the Office of TAFE or its suc- 
cessor, must have the option of 
voluntary severance to a 
maximum of 45 weeks' full pay 
as per Government policy in 
addition to the options of re- 
training and re-deployment as 
per Government policy. 

4.1.3 In any circumstances where 
any position in the Office of 
TAPE becomes redundant, 
and a related position is 
created in the Office of TAFE 
or its successor, then any such 
new position shall be filled by 
open advertisement and a 
standard appointment pro- 
cedures. 

4.1.4 The union will adopt a policy 
of total non-compliance, and 
will give advance notice to the 
Minister of such non-com- 
pliance regarding any legis- 
lative amendment or enact- 
ment as would prevent the 
adoption of any part of the 
policy as outlined above. 

4. That at the meeting of the TAFE Committee of 
the Respondent held on 22 June 1989 it was 
resolved:— 

That the Technical Trades Branch 
requests the SSTUWA (Inc) where 
possible to use the plebiscite system of 
obtaining members' views in relation to 
issues which arise from the Office of 
TAFE/Union Undertaking. 

Background Information: Where the 
SSTUWA(Inc)has no clear policy on any 
of the negotiation points in the 
Undertaking, that the plebiscite system of 
voting be used. 

Resolved by Executive Committee: 
That this be referred to the TAFE 
Committee with the recommendation 
that where appropriate the Union will use 
a plebiscite to ascertain membership 
input but often this is not possible 
because either the issue is too complex to 
be handles through a plebiscite or the 
matter is already covered by Union 
Policy. 

Resolved: That the branch motion be 
supported. 

Amendment: Provided that separate 
voting on each and every issue is under- 
taken, with the cases pro and con 
presented with ballot material, and with 
cases to be endorsed by the TAFE 
Committee. 

The motion as amended was carried. 
In addition, a number of agreed documents were 

admitted into evidence. 
Interim Orders. 

This was an application not only for final orders 
including an interpretation of rule 25(g) by the 
Commission, but also an application at the end of 
proceedings for interim orders following notice of that 

application, in the applications lodged, on the basis that 
this matter was proceeding apace and that there was a 
meeting of the Executive taking place at 7.00 a.m. on 
Thursday, 17 August 1989. 

Some Observations. 
I heard evidence in this matter from Mr Matthew 

Farrell, Chairman of the TAFE Committee and a 
member of the Executive. I have already adverted above 
to his being involved in a motion to declare the 
complained about resolution contrary to the policies of 
the union and its rules. 

Exhibit 2 which is the compendium of the policies of 
the union, contains, inter alia, major policy decisions 
which bind the Executive in this matter, as do the 
rules. 

The 1988 Conference, as is evidenced by Exhibit 3, 
the Book of 1988 Conference Decisions, decided that a 
new item 4.1 Conditions of Service for TAFE Members 
as follows be added to the TAFE policy document and 
the document renumbered accordingly:— 

That, in any change in administrative 
arrangements for TAFE or any restructuring of the 
whole or any part of TAFE affecting Union 
members, whether they be Education Act 
administration staff, lecturing staff, counsellors or 
education officers, the union will vigorously 
pursue (as a minimum) the retention of existing 
conditions. The following policy will also apply: 

4.1.1 Any proposed change to the conditions 
of service and/or terms of employment 
involving any group of members at any 
position level must be agreed to by the 
TAFE Committee and Executives. 

It was conceded that at all times Mr Sheahan was a 
member of the SSTU which was a registered 
organisation under the Act. There was, therefore, a right 
in Mr Sheahan to apply and jurisdiction in the 
President to deal with t he matter at least as far as section 
66(1) went. 

I should observe that this application takes place 
against a background of some disputation in the 
Executive of the SSTU and dissatisfaction with 
proposals for the restructuring of TAFE going back at 
least some months and involving at least some TAFE 
members and the Executive or at least some members 
thereof. I make no judgment as to the merits of rival 
views. It is not relevant to my determination of this 
application. 

The practical issues of the trouble involved cannot 
play any direct part in my determination of whether 
there has been a breach of the rules and what is an 
interpretation of the rules. That they exist is of course a 
fact of life. 

It was clear that the background to this matter was 
that Mr Sheahan and some members of the Technical 
and Further Education Division, that is persons who 
lecture in colleges and technical and further education 
institutions (and therefore not in primary or secondary 
schools) are and were alarmed about the implications 
or their terms and conditions if "the proposals" were 
implemented. 

The principles which apply to section 66 matters have 
been laid down in a number of decisions of the 
President of this Commission and most recently in 
Dornan and Harken v. SSTUWA No. 668 of 1989 
(unreported) and Brown v. Bateman, President, 
SSTUWA and Others 69 WAIG 1390 as to interim 
orders. 

I adopt what O'Dea P. said in Park v. WA Carpenters 
and Joiners, Bricklayers and Stoneworkers Industrial 
Union 63 WAIG 2231 that the power under section 66 is 



a discretionary power and should only be used where it 
is necessary to ensure that someone who has a clear 
obligation to do something under the rules or by a 
previous order of the Commission does it. 

I received a number of submissions in this 
application. 

As I understand the case for the appellant, it is as 
follows. 

It was contrary to rule 25(g) for the Executive to refer 
the question of the proposals to the members of the 
union of the TAPE Division. That was a decision which 
under rule 25(g) should have been referred to the TAPE 
Committee. Further, the proposals, which were put in 
the form of a survey of members, constituted either a 
ballot of the devolution type under rule 18 or a 
referendum under rule 35. In any event, neither was 
carried out in accordance with the appropriate rule 
whatever the nature of the ballot or survey. 
Alternatively, it was submitted that no survey might be 
conducted under the rales. 

Put briefly. Ms Giles, in the course of a careful 
argument, submitted that the survey which was under- 
taken was not an attempt to use the devolution process 
without abiding by rule 18(c) because a devolution 
occurred where the Executive on a motion declared that 
a matter should be referred to the membership "through 
devolution or otherwise", the opinion of the 
membership shall be sought through the branches in 
the manner provided. 

Mr Sheahan, of course, submitted that this was an 
attempt to use the devolution process and that the same 
had been carried out without complying with the rules. 
He submitted similarly in relation to referenda in rule 
35. 

Firstly, let me observe that, under rule 35, a 
referendum can occur only if it relates to the total 
membership. The words of rule 35(a) which are set out 
above are clear. There is no referendum authorised by 
the rules unless it involves "the total membership of the 
union". These resolutions involved the reference of a set 
of proposals to about one-tenth of the total member- 
ship of the union, as I find on the evidence. In my 
opinion, it is clear on the plain words of the rules, that 
this referral was not and could not be a referendum as 
that is described in rale 35. 

In addition, if one looks at rule 18(c) it is clear that 
devolution provides a slightly quicker and less involved 
method of obtaining the opinion of the membership 
through the branches on a matter than that method 
provided for by referendum. Nonetheless, it is designed 
to canvass the whole membership, not a section. 

I say that because it refers in the second line to "the 
membership". However, if one looks at the whole of rule 
18(c) one sees references to "all branches", "the 
branches", etc. 

Thus, it is clear that the rule is not applicable to the 
process of obtaining the opinion of a section of the 
membership. It would have to be amended, in my 
opinion, to so provide, so that no legitimate questioning 
of the result of any survey could arise. 

In this case, of course, if the survey were a devolution 
or otherwise of a referendum it would have been 
conducted in breach of the rales in a number of respects 
to which Mr Sheahan referred in his application and 
during the proceedings. It was also submitted, as I 
understand it, that the survey (i.e. reference of 
proposals) was not countenanced by the rules. It would 
seem to me that a non-formal survey of members might 
be conducted from time to time amongst sections of the 
members to assist decision making. It might be better 
done if it were formalised in the rales. However, it would 

seem a legitimate aid, provided it were not used to 
subvert, defy, or as a substitute for procedures 
contained in the rules, to be legitimate. 

It was submitted by Mr Sheahan that the Executive 
did not however abide by the Conference decision 
(Conference 103.4.1.1, 1988) which I have referred to 
(supra). That is a decision of the Conference which is the 
governing body of the union. 

The Executive is required to abide by and conform to 
all decisions of Conference, as well as the rales. 

Indeed, any member of the union (whether a member 
of Executive or not) who disobeys a directive of 
Conference is guilty of misconduct [see rule 8(a)]. 

"The proposals" themselves clearly constitute 
proposed changes to the conditions of service and/or 
terms of employment and must be agreed to by the 
TAPE Committee and Executive in terms of that policy 
decision. What that decision prescribes is that there 
cannot be a proposal to change the conditions of service 
and terms of employment of any group of members in 
the TAPE area unless it is agreed to by the TAPE 
Committee and membership. 

The argument is, of course, that it was contrary to that 
Conference decision and contrary to the rules to refer 
"the proposals" to the members before they were agreed 
to by the TAPE Committee. I do not agree with that. In 
the end, the Executive is responsible to its members, 
subject to the rules, including rule 25, and should not be 
prevented from obtaining their opinion. I should add 
also, in that context, that I see no prohibition upon the 
informal gathering of opinions from members, 
provided that it is not done to circumvent the rules, 
avoid the rales or use the rules for some reason or to 
some effect which achieves an unlawful or oppressive 
purpose, or creates a situation which might be 
remediable under section 66. 

In this case, there was simply no need for this referral 
to members to occur before the TAPE Committee had 
reached its decision. It was ill timed. 

After all, the TAPE Committee is a body which exists 
under the rales; it exists by the will of the members of the 
union; it has functions and powers conferred on it by 
the rules and by Conference decisions. It is the duty of 
the Executive and all members to conform to the rules 
and the decisions of Conference, and recognise the 
TAPE Committee's legitimate role. 

However, on this occasion. I would not consider the 
referral of the proposals to be in breach of the policy. If, 
however, it were unequivocally part of a scheme to sub- 
vert the role and function of the TAPE Committee, or to 
oppress a minority of members such as the TAPE 
lecturers, then it may well be an act contrary to the rules, 
however, I make no judgment on that in this context. 

I now turn to rule 25(g) which Mr Sheahan asked me 
to interpret and in relation to which received some 
interesting submissions. I will interpret it under section 
66(2)(d). 

' The TAPE Committee is the only special interest 
group existing under the rules. As I understand it, other 
committees representing special interest groups within 
the membership existed in the past, but fell into 
disuse. 

Rule 25, as can be seen from the text of it set out above, 
makes it a special committee elected by TAPE 
members. It has a degree of autonomy under the rales, 
but it contains the President of the union ex officio as a 
member of it. 

Its role is, at least in part, prescribed by rule 25(g). 
The first part of rale 25(g) means this. The TAPE 

Committee has a duty to make decisions upon and take 
appropriate action on certain matters. Those are 
matters pertaining to the Technical Education 
Division. 
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However, the TAPE Committee can only make 
decisions and take appropriate action on a matter if 
there are two conditions precedent complied with. 
Firstly, the matter should "pertain to" the Technical 
Education Division (i.e. in plain terms, it should "relate 
to or have referred to", see The Shorter Oxford English 
Dictionary). Secondly, the matter must have been 
referred by the Conference or the Executive. 

The second part of rule 25(g) takes the first part 
somewhat further. It provides an express prohibition 
upon the Executive making a decision on a matter 
"exclusively affecting the Technical and Further 
Education Division" without Executive first referring 
the matter to the TAFE Committee. However, that 
second sentence in rule 25(g) does not detract from the 
duty thrust upon the TAFE Committee by the first part 
of rule 25(g) to make decisions and take appropriate 
action on any matter so referred by the Executive, 
subject to rules by which it and its members are also 
bound and a lawful or intra vires directive of the 
Executive or Conference by which they are also bound 
[see rule 8(a)]. Rule 25(g) thus requires the mandatory 
reference to the TAFE Committee for decision and 
action, by the Executive, of any matter exclusively 
affecting the Technical and Further Education 
Division. Until that is done, the Executive can make no 
decision on that matter under the rules. Any such 
decision made by the Executive without prior referral to 
the TAFE Committee would be contrary to the rules, 
ultra vires, void and of no effect. 

That does not mean that proposals cannot be 
advanced subject to the rules, for example, by the 
Executive to members of the union for changes in terms 
and conditions of service. Far from it. No change can be 
made, however, to which the TAFE Committee and the 
Executive do not agree and no decision on such 
changes or any matter referred to in the second sentence 
in rule 25(g) can be made by Executive until the matter 
has been referred to the TAFE Committee and dealt 
with by it in accordance with rule 25(g). 

Some argument occurred as to the meaning of the 
word "decision(s)" in rule 25(g) and Ms Giles by 
reference to authority correctly referred to the difficulty- 
involved in defining the concept of "decision" or the 
term itself, on occasions. 

She referred me to Pennielv. Driffle 1980 WAR 63 and 
D-G of Social Services v. Chaney 31 ALR 571. 
"Decision" as it appears in rule 25(g)(1) should, Ms 
Giles submitted, mean policy decisions. To interpret it 
otherwise would be ridiculous and make the union 
unworkable she submitted. She adverted to such 
matters as, for example, a decision to purchase cars or 
stationery. Those latter matters are matters of 
administration, quite patently. Indeed those sort of 
matters would generally fall within the General 
Secretary of the union's duties (see rule 28). However, I 
will develop my views on that a little more later. 

I agree, of course, with Ms Giles' submission that 
union rules are to be interpreted generously. However 
they are still to be interpreted as legal documents (see R. 
v. Aird 129 CLR 654 and see also HSOA v. Minister for 
Health 61 WAIG 616 at 618 per Brinsden J). I also take 
into account, so far as is necessary, Ms Giles' reference 
to the documentary statutory interpretation principle 
that one takes an interpretation that would render a 
section effectual rather than one which would render it 
ineffectual. 

I agree also that it is a principle of interpretation of 
statutes that a power conferred by Parliament carries 
with it the power necessary for its performance or 
execution. 

In this case I now look at the word "decision" to see if, 
in rule 25(g), it has a plain meaning. The word 
"decision(s)" appears twice in rule 25(g). It confers a 
clear power to make "decisions and take appropriate 

action" where a matter has been referred in the TAFE 
Committee by the Executive, whether it relates to or 
affects TAFE or not. 

The provision also gives to the TAFE Committee a 
duty to make "decisions" on matters. There is no limit 
on the word "decision" in the first sentence in rule 25(g), 
because the requirement upon the TAFE Committee by 
the use of the mandatory word "shall" is to make 
"decisions" and take appropriate action on matters 
which are referred, and that means clearly every matter 
referred even an administrative matter, because there is 
a duty to make decisions where a matter is referred by 
Executive, provided that the referral is lawful and intra 
vires. 

The second part of rule 25(g) uses the word "decision" 
only in the context of the duty of the Executive. The 
Executive's duty is to make no decision on a matter 
"exclusively affecting the Technical and Further 
Education Division", without Executive first referring it 
to the TAFE Committee. 

The question then is whether the Executive made 
"decisions". The resolutions clearly reflect that they did. 
Indeed, they made policy decisions, not administrative 
decisions, if that is the definition applicable (i.e. 
decisions of the type which would be made by the 
Executive and not the General Secretary- and/or his 
staff, and therefore decisions which should not have 
been made "on a matter exclusively affecting ..."). 

The question is, therefore, whether the decisions 
made were made on a matter or matters exclusively 
affecting the Technical Education Division etc. 

In its ordinary usage "affects" is a synonym for 
touching or relating to or concerning [see Shanks v. 
Shanks (1942) 65 CLR 334 at 337 per McTiernan J.]. 

The word "exclusively" is not the subject of any useful 
legal definition, that I can discover. 

In The Shorter Oxford English Dictionary, it is defined 
to mean "solely". 

It was not in issue that the resolutions passed on 27 
July 1989 (Exhibit 11) constituted decisions. Plainly 
they were. They decided whether the motions proposing 
various actions should be passed and thus that those 
actions would take place. 

The question is therefore whether the resolutions 
complained of (i.e. the decisions made by the Execu- 
tive) were decisions made by the Executive on a matter 
exclusively affecting (i.e. touching or relating to or 
concerning) the Technical Education Division (i.e. 
solely to the Technical Education Division) (i.e. the 
union members employed in that area). 

The only resolution complained of was resolution 2 
quoted above, and appearing in Exhibit 11 on the last 
page of the Minutes of the Executive of 27 July 1989. 

It would seem to me that, in the plain words of rule 
25(g), the proposal was clearly one which exclusively 
affected the Technical Education Division (i.e. the 
members thereof), in that it related to or had reference 
solely (i.e. to the exclusion of other members of the 
union), to those members. I so find. "The proposals" are 
sufficient evidence to support such a finding. No 
decision under the rules couid be made by Executive 
without first referring the matter to the TAFE 
Committee. 

In that respect, the role of the TAFE Committee as the 
body elected to deal with the affairs of the TAFE 
membership is reinforced by rule 25(g) which provides 
for representatives of all members of the Division from 
each branch and from other areas. It is clearly designed 
under the rules to represent its members to a large extent 
in dealing with the Executive. 

Thus, there was clearly a breach of the rule by the 
Executive in purporting to make the decision 
complained of because, it was a matter exclusively 
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affecting the Technical Education Division members, 
and it was not first referred to the TAPE Committee. 

Indeed the same could be said of all the resolutions 
contained on the last page of Exhibit 11, or most of 
them, at least. 

In addition it is arguable that rule 2(a) was breached 
but 1 make no judgment on that. 

Further, the Conference decision which binds the 
Executive means that without the agreement of the 
TAPE Committee "the proposals" (Exhibit 12) cannot 
be (see Exhibit 3, page 6) implemented. They clearly 
represent changes to the conditions of service of the 
memberships or "any group of members at any position 
level". 

Thus, there was no breach of rule 18 or rule 35. There 
was a breach of rule 25(g) but no breach of rule 
18(b)(i). 

Thus, the resolution complained of was null and void 
and ultra vires the rules. The matter was such as to 
warrant my intention upon the principles set out in 
Parks Case (op. cit). This was a matter where rule 25(g), 
on a sensitive and important matter, where the rule of 
the TAPE Committee was itself important and 
prescribed in the rules, was not adhered to. I am fortified 
in my view by what Sharp P. said in Woodcock v. WA 
Police Union 60 WAIG 995 at page 999, citing Lovell v. 
FLAIEU 22 ALR 704, although on a different point. 
Finally, I refer to what Brinsden J. said in FMWU v. 
HSOA and Others 65 WAIG 2033 at 2034.1 have applied 
his dicta. The applicant has discharged the onus upon 
him to establish a breach of the rules and that I should 
intervene [see Dornan v. Harken (op. cit.) (unreported) 
at page 15]. Nothing was said, having regard to the fact 
that this decision is being delivered three days after 
hearing, to persuade me to make interim orders. 

Practically, the referral to members process might 
still occur, but subject to the rules and the reference first 
to the TAFE Committee for it to deal with. 

The union will be ordered not to take any action 
based on or to use the material obtained as I have 
observed pursuant to a decision of Executive, contrary 
to rule 25(g). There will also be necessary and 
consequent declarations and orders. 

Order accordingly. 
Appearances: Mr D.A. Sheahan as applicant on his 

own behalf. 
Ms P. Giles (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
8th day of September 1989. 

Speaking to minutes — comments by way of dissent not 
part of speaking to minutes — speaking to minutes 
aimed at making orders more workable — 
speaking to minutes cannot alter decision — 
questions posed against decision at speakinig to 

minutes — further comments issued in relation to 
decision proper — clarification of the 
interpretation of union rules given in decision 
proper. 

Supplementary Reasons for Decision. 

THE PRESIDENT: I published a minute of proposed 
order at the same time as my reasons for decision in this 
matter and at the speaking to the minutes a number of 
questions were asked of me. 

Section 35 of the Industrial Relations Act 1979 ("the 
Act") requires the Commission (with some exceptions 
and this was not one) to draw up a proposed order to 
permit the parties to speak to the minutes of the 
proposed order. 

It might be helpful to remind the parties of what 
speaking to the minutes means. The object of drawing 
up the decision of the Commission in the form of 
minutes is to give the representatives of the parties an 
opportunity to point out any of the provisions of the 
award which may have been inserted inadvertently or 
by mistake and which, if allowed to remain, would be 
inconsistent or unworkable or would in some way 
render the award or order less perfect than the 
Commission intended it to be. The parties should, 
therefore, when speaking to the minutes, confine their 
attention to alterations which will have the effect of 
making the award, order or declaration more workable, 
rather than to alter its substance, [per Burnside J. in the 
Printing Trades Award (1925) 4 WAIG 150] [see also 
Operative Plasterers and Plaster Workers Federation v. 
CMEWU 69 WAIG 1920], 

In CSA i'. Public Service Commissioner (1937) 17 
WAIG 22, Dwyer P. said:— 

The minutes represent the decision of the Court 
and the points which we have to discuss are first of 
all anomalies and then mistakes that are likely to 
occur and then if there is anything the Court has 
omitted there is no reason why it should not be 
pointed out and attention will be paid to it before 
the award is issued. When the minutes are being 
discussed, it is not a question of fresh evidence. It is 
then too late. If one side was allowed to bring fresh 
evidence the other side would also have to be and 
we should never have an end of the matter. 

In addition, arguments as to the merits or comments 
by way of dissent are not part of the speaking to the 
minutes. 

My minute of proposed order proposed that there be 
liberty to apply in respect of the declarations. 

A number of questions were posed against the 
reasons for decision in the matter and against the 
background of a document (Exhibit 2) which does not 
seem to be positive. 

Since my proposed order provided for liberty to apply 
upon the declarations and orders contained in it, the 
questions ought to be considered and I do not therefore 
hold myselffunctus officio. I should add that I publish 
these supplementary reasons in order to attempt to 
assist the parties following their submissions to me 
upon speaking to the minutes. I publish them not to 
augment or reduce my reasons proper on this matter, 
but to address insofar as I deem it necessary, the 
submissions made to me. 

I had hoped that what I had said in my reasons for 
decision was clear. However, insofar as my reasons may 
not have been as clear as I had thought they were, I 
should, particularly since I was asked, in the beginning, 
to provide an interpretation of rule 25(g), I will add some 
further comments. 
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However. I would observe that no interpretation can 
contain a reference to every possible set of facts or every 
circumstance which might arise and rules are made to 
work by good will and efficiency. 

The efficient and/or cordial and/or lawful working of 
a union depends, amongst other things, on good will 
and commonsense as well as on compliance with the 
rules. 

I take this opportunity to re-state what I have said, 
citing Scott v. Jess (1984) 3 FCR263 at 286-289-.— 

A power given to a person or persons by the rules 
of an organisation must be exercised in good faith 
and for the purpose for which it is given, not for 
some ulterior or extraneous purpose. 

If the rules and any interpretation of them are treated 
contrary to that principle, then practical problems as 
well as problems at law will inevitably arise. 

The Executive of the union is required to carry out the 
objects of the union, and, in particular, to comply with 
rule 2(a), namely to watch over and protect the interests 
of its members. That in the case of the TAPE Division 
includes the members in that division. All members of 
the union are required to comply with lawful, intra vires, 
bona fide and reasonable directions of Conference or 
Executive [see rule 8(a)]. 

The Executive is required to control the affairs of the 
union in accordance with "this Constitution" (i.e. the 
rules) (see rule 18(a)). 

The TAPE Committee exists, under the rules, as a 
body separately constituted to deal with the affairs of 
TAPE Division members and elected by them. It carries 
impliedly within that status and nature the power to 
regulate its own procedures such as fixing the date of its 
meetings and forming sub-Committees to better deal 
with its business. 

However, the TAPE Committee and its members are 
bound by the rules of the union. 

The Executive is required to abide by and conform to 
all decisions and directions of Conference [see rule 
18(b)(i)]. So, of course, is the TAPE Committee. 

Since the Executive is required to control the affairs 
of the union in accordance with the rules, it is required 
to do so, recognising the role assigned to the TTAFE 
Committee by the rules. 

Thus, the TAPE Committee has a special role to play 
in TAPE matters (see my reasons proper at pages 20-21). 
It would not generally deal with administrative matters, 
but with policy matters or matters clearly related 
thereto, except if administrative matters were 
specifically referred by Executive (see pages 18-20 of my 
reasons proper). Administrative matters are in general 
usually the concern of the General Secretary and his 
staff in an organisation. However, they may be 
sometimes so significant that the Executive would or 
ought to deal with them and rule 25(g) would apply. I 
repeat "It (the TAPE Committee) is clearly designed 
under the rules to represent its members to a large extent 
in dealing with the Executive" (see my reasons proper at 
page 20). By the nature of its existence, it is entitled to 
regulate its procedures and fix the date of its meetings. 
For the Executive to do so would generally speaking be 
inconsistent with the role assigned to the TAPE 
Committee and would offend the rules. In turn the 
TAPE Committee would be required to act reasonably 
and bona fide in these and other matters. 

As should be clear from what I said in my substantial 
reasons for decision, the TAPE Committee does not 
speak for the union. The Executive does. However, in 
many and major respects the TAPE Committee speaks 
to the Executive for those who elect it. Decisions and 
action taken by the TAPE Committee can be referred to 
the Executive at the latter's instance. Because of the role 
of the TAPE Committee and its right to represent TAPE 

members and their interests, the Executive would in few 
instances (one would envisage) not endorse the 
decision and/or action of the TAPE Committee, 
particularly in a matter of the second type under rule 
25(g) (i.e. one exclusively affecting the Technical and 
Further Education Division). The Executive would no 
doubt expedite its "actioning" where necessary. If the 
Executive differed from a decision of the TAPE 
Committee and its action in the end in the non- 
oppressive, reasonable, bona fide, lawful and intra vires 
exercise of its powers overruled such decision, it would 
certainly not have to remit the matter back to the TAPE 
Committee, having so decided. It might also amend or 
endorse the decision and/or action within the same 
power and on the same basis. These are, of course, 
general remarks as to the interpretation of the rule and 
not a judgment on particular facts. 

Matters of complaint by individual members of 
TAPE as members of the union are matters which 
would not exclusively affect the Technical and Further 
Education Division. However, if they were matters 
which did exclusively affect the TAPE Division and/or 
were matters decided by Executive or which ought to be 
decided by Executive, then the Executive could not 
decide them without first referring them under rule 
25(g). If, however, such complaints were merely used to 
circumvent the legitimate role of the TAPE Committee 
by the Executive, that would be a different matter. The 
obligation of the Executive under rule 25(g) is clear. It 
should comply with it. 

I should add that I would find it difficult to envisage a 
decision by the Executive or its employees to harass or 
hamstring or financially deprive the TAPE Committee 
or to impede its operation as being reasonable, bonafide 
or within the rules, although I make no other comment. 
I do not prejudge that matter. Clearly, any decision or 
action by the TAPE Committee or any decision not to 
take action must occur within a reasonable time as a 
reasonable discharge of its powers and duties, just as the 
same should occur within the Executive. Some 
decisions will require in the interests of the union and 
the proper discharge of their duties by the Executive 
and/or the TAPE Committee to be made most urgently. 
In addition, if the Executive or its employees and/or the 
TAPE Committee are not able to conduct the affairs of 
the union without requiring minute interpretations of 
its rules or contrary to Scott v. Jess {op. dr.), I can foresee 
nothing but difficulty for the members. 

Further, if these interpretations were sought by any of 
the parties with a view to using those interpretations to 
attempt to circumvent the rules, there are major 
problems ahead for the union and its members. 

I would add that the survey obtained has no validity 
since the decision to obtain it was ultra vires and it 
should not be represented as a legitimate or effective 
survey to anyone. 

My orders reflect these matters. 
Order accordingly. 

Appearances: Mr D.A. Sheahan on his own behalf as 
applicant. 

Ms P. Giles (of Counsel) and Mr T. Boronovskvis for 
the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66 

Desmond Allan Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 1895 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
8th day of September 1989. 

THIS matter having come on for hearing before me on 
the 11th day of August 1989 and having heard Mr D.A. 
Sheahan on his own behalf as applicant and Ms P. 
Giles (of Counsel) and MrT. Boronovskvis on behalf of 
the respondent, and having reserved judgment on the 
matter, and judgment having been delivered on the 18th 
day of August 1989 wherein I granted the application in 
part it is this day, the 18th day of August 1989 ordered 
and declared as follows:— 

(1)(a) I declare that the respondent was in 
breach of rule 25(g) of its rules (Constitution) in 
that resolution 2 which appears on the last page of 
Exhibit 11 in these proceedings was passed 
contrary to rule 25(g) and ultra vires the powers of 
the Executive of the respondent at the meeting of 
the Executive held on the 27th day of July 1989. 

(b) I declare such resolution to be null and 
void. 

(c) (i) The rules referred to in this order are the 
rules of the respondent union. 

(ii) "The Executive" referred to in this order 
is "the Executive" referred to in rule 18 
of the rules. 

(iii) The TAPE Committee referred to in this 
order is the Technical and Further 
Education Committee referred to in rule 
25 of the rules. 

(iv) "Conference" in this order means 
"Conference" as referred to in rule 27 of 
the rules. 

(2) Neither the union nor officers or an 
employee thereof may take any action based on the 
opinion of members obtained pursuant to the said 
null and void resolution, or use the said opinion or 
opinions in the course of union submissions. 

(3) The interpretation which rule 25(g) of the 
rules of the State School Teachers Union of WA 
(Inc) ("the rules") bears is:— 

(a) The Technical and Further Education 
Committee has a duty to make decisions 
and take appropriate action on matters 
pertaining to the Technical and Further 
Education Division referred by Confer- 
ence/Executive where the same are 
referred by the Executive. 

(b) The Executive may refer matters pertain- 
ing to the Technical and Further Educa- 
tion Division to the TAFE Committee. 

(c) That duty arises in respect of any matter 
referred to it by the Executive or 
Conference. 

(d) The Executive may refer a matter to the 
TAFE Committee for decision and action 
as may Conference refer a matter to the 
TAFE Committee directly and not 
through the Executive. 

(e) The referral and the action of the TAFE 
Committee are subject to the rules of the 
union. 

(1) The function of the TAFE Committee 
under rule 25(g) must be seen in the light 
of its purpose and its constitution and its 
establishment under rule 25 generally as a 
body representing TAFE Division 
membership. Any decision of Executive 
on a decision or action of the TAFE 
Committee must take account and be 
seen to take account of that fact. 

(g) (i) The Executive is prohibited from 
making a decision on any matter 
which exclusively (i.e. solely) affects 
(i.e. touches upon, relates to or con- 
cerns) the Technical and Further 
Education Division (i.e. those 
members of the union employed in 
that area) unless it has first referred 
the matter to the TAFE Committee 
(and unless the TAFE Committee 
has dealt with it), by making a 
decision and taking appropriate 
action consistent with the rules, 

(ii) Matters in that context would 
normally be matters of policy only. 
However, such a matter might be a 
matter of administration if it were so 
significant that it pertained 
exclusively to the membership of the 
division or their interests or if the 
Executive elected to refer it. 

(h) It is the duty of the Conference Executive 
and the TAFE Committee to perform 
their duties and exercise their discretions 
(if any), under rule 25(g), bona fide, 
reasonably, according to the rules of the 
union, for the benefit of the union and for 
the benefit of the members, having regard 
to the role of the TAFE Committee as a 
separately elected Committee 
representing the interest of members in 
the TAFE Division. 

(i) The interpretation of the rule is further set 
out in my reasons for decision proper 
dated 18 August 1989 and further in my 
supplementary decision in this matter 
dated 8 September 1989 respectively. 

(4) I declare that there was no contravention of 
or failure to comply with rules 18 and 35 
established by the applicant. 

(5) The respondent, its officers, servants and 
agents are ordered to strictly comply hereinafter 
with the provisions of rule 25(g). 

President. 
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AWARDS/AGREEMENTS — 

Application for — 

BHP-UTAH MINERALS INTERNATIONAL 
CADJEBUT PRODUCTION AWARD No. All of 

1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BMP Minerals Ltd 

and 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others. 

No. All of 1989. 

COMMISSIONER J.F. GREGOR. 
18th day of August 1989. 

Award. 
HAVING heard Mr R. Woodward on behalf of the 
Applicant and Mr N. Cinquina on behalf of the 
Respondents, the Commission, pursant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby makes the following Award. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Award No. A11 of 1989. 

1.—Title. 
This Award shall be known as the "BHP-Utah 

Minerals International Cadjebut Production Award 
1989, No. A11 of 1989" and replaces Order No. CR1310 
of 1988. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Contract of Service. 
6. Hours of Work. 
7. Shift Work. 
8. Overtime. 
9. Public Holidays. 
10. Time and Wages Record. 
11. Payment of Wages. 
12. Point of Assembly and Transportation. 
13. Annual Leave. 
14. Sick Leave. 
15. Bereavement and Compassionate Leave. 
16. Long Service Leave. 
17. Maternity Leave. 
18. Protective Clothing and Equipment. 
19. Rates of Pay and Allowances. 
20. Piecework. 
21. Definitions. 
22. Posting of Notices. 
23. Union Officials. 
24. Grievances and Disputes Procedure. 
25. Redundancy. 

3.—Term. 
This Award will operate until 2 March 1990. 

4.—Area and Scope. 
Except as otherwise provided, this Award applies to 

employees employed in the classification set out in 
Clause 19 of this Award, in the zinc/lead mining and 
processing industry carried out by the Respondent 
Company, BHP Minerals Ltd, at Cadjebut in the 
Kimberley region of Western Australia. 

5.—Contract of Service. 
(1) Except as hereinafter provided, employment 

shall be by the commute cycle, as defined in Clause 21 of 
this Award. 

(2) Except in the case of a casual employee, 
employment may be terminated by one cycle's notice 
from the employer or by one cycle's notice from the 
employee. Payment or forfeiture as the case may be in 
the circumstances of a lesser period shall be one cycle of 
work in lieu of the period of notice. 

(3) The provisions of this clause shall not affect the 
right of the employer to dismiss an employee without 
notice for refusal or neglect of duty or misconduct and 
in such cases the wages shall be paid up to the time of 
dismissal only. 

(4) Subject to the provisions of Clause 14.—Sick 
Leave and subclause (8) hereof any employee who 
having given or been given notice as aforesaid, absents 
himself from work during the period of notice shall not 
be entitled to payment for that period of absence. 

(5) The employer is under no obligation to pay for 
any day not worked upon which the employee is 
required to present for duty, except where this Award 
makes specific provision for payment for such 
absence. 

(6) An employee, who without notification to and 
subsequent approval of the employer, is absent from 
work for seven ordinary working shifts shall be deemed 
to have abandoned his employment unless and until, in 
the circumstances of any particular case, the employer 
otherwise agrees, but this subclause does not affect the 
employer's right of dismissal referred to in subclause (3) 
of this clause. 

(6) (a) The employer is entitled to deduct payment 
for any day upon which an employee cannot be usefully 
employed because of a strike by members of any of the 
Unions party to this Award, or by any other association 
or Union. 

(b) The provisions of paragraph (a) of this subclause 
also apply where the employee cannot be usefully 
employed through any cause which the employer could 
not reasonably have prevented but only if, and to the 
extent that the employer and the Union or Unions 
concerned so agree, or, in the event of disagreement, the 
Industrial Commission so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery, the Industrial 
Commission, in determining a dispute under para- 
graph (b) of this subclause, shall have regard for the 
duration of the stoppage and the endeavour made by 
the employer to repair the breakdown. 

(7) (a) The employer may suspend an employee 
from duty for misconduct and subject to the provisions 
of paragraph (b) of this subclause and of Clause 23, may 
withhold payment of wages for the period that the 
employee is so suspended. The period of suspension 
shall not exceed three working days. 

(b) An employee who has been suspended pursuant 
to paragraph (a) of this subclause may appeal to the 
Industrial Commission against the suspension which 
may — 

(i) Confirm the suspension, or 
(ii) Order that wages be paid for the period of 

suspension or for such portion of it as the 
Commission thinks fit. 
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(8) On commencement an employee shall be 
advised of the employment status. If the employee is 
advised that the employment is to be casual then that 
employment will remain so for a maximum of two 
cycles unless agreement to the contrary is reached with 
the Union. 

6.—Hours of Work. 
(1) Subject to this Award employees shall work on 

the basis of a commute cycle comprising a duty period 
of one week and an off duty period of one week, working 
hours in accordance with subclauses (2) and (3) of this 
clause. 
Shiftworkers. 

(2) A shiftworker is required to perform duty in 
accordance with the roster in alternating day and night 
shifts. 

Paid Hours 
Hours Day Night 

of Duty Shift Shift 
First and last rostered 

day of day shift 
Hours paid at single time 6.5 6.5x2 = 13.0 
Weekdays 

(other than first and last 
rostered day of a day 
shift) 

Hours paid at single time 7.6 7.6 
Hours paid at double time 4.4 8.8 

12.0 16.4 

Day Shift 16.4 x 4 = 65.6 
Night Shift 16.4 x 5 = 82.0 
Saturday 
Hours paid at time and a 

half 7.6 11.4 
Hours paid at double time 4.4 8.8 20.2 

12.0 20.2 

Sunday or Public Holidays 
Hours paid at double time 12.0 24.0 24.0 

Total hours per day shift 85.0 122.8 
Total hours per night shift 85.0 126.2 

(3) Rostered hours of duty for day shift to be worked 
between 6.00 a.m. and 6.00 p.m. Rostered hours of duty for 
night shift to be worked between 6.00 p.m. and 6.00 a.m. 
All Workers. 

(4) The time of commencing and finishing of a duty 
period may be varied by agreement between the employer 
and the Union, failing agreement by giving of appropriate 
notice. 

(5) Tea breaks may be taken as the need arises and in 
view of work demands but shall not interrupt work and 
shall be taken by the employee at one of the designated 
areas. 

(6) During the rostered hours of duty there will be one 
30 minute paid meal break to be taken at a mutually 
agreed time as close as possible to the middle of the 
shift. 

(7) The provisions of this clause are not applicable to 
pieceworkers to whom Clause 20 of this Award applies. 

7—Shift Work. 
(1) The method of working shifts or the times of 

commencing and finalising shifts may be varied by 
agreement with the Unions. 

(2) The employer may work any employees on shifts or 
transfer an employee from day work to shift work or from 
shift work to day work from time to time but before so 

doing shall endeavour to give seven days' notice to the 
employees concerned. In circumstances where less than 
seven days' notice is given the following shall apply: 

(a) On the first day of a cycle the length of such 
notice will be a minimum of six hours and on any 
other day the employer will give 48 hours' notice. 

(b) Where less than 48 hours' notice of change is 
given, overtime rates shall apply for work performed 
within that 48 hour period. 

(3) A shift worker on night shift shall be paid $12.02 per 
shift for each rostered shift. 

8.—Overtime. 
(1) All time worked in excess of the rostered hours of 

duty set out in Clause 6.—Hours of Work shall be paid 
for at the rate of double the single hourly rate provided 
in Clause 19.—Rates of Pay and Allowances. 

(2) Where an employee works so much overtime 
continuous with the completion of the employees 
rostered hours of duty, that the employee does not have 
at least 10 consecutive hours off duty, before the 
employee recommences duty, the employee shall be 
paid at overtime rates until the employee has had 10 
consecutive hours off duty. Provided that the employee 
shall be paid for all rostered hours of duty occurring 
during such 10 hours off duty. 

(3) An employee recalled to work overtime shall be 
paid for a minimum of four hours work at overtime 
rates. Such work shall not be regarded as overtime for 
the purpose of subclause (2) of this clause, unless the 
period of work is two hours or more or the employee is 
called out on more than one occasion between the 
completion of one shift or period of duty and the 
commencement of the next shift or period of duty. 

Should the work for which the employee was recalled 
be completed prior to the expiry of the four hours, the 
employee may be required to carry out other work in an 
operational emergency involving danger to personnel, 
plant or equipment. 

(4) Notwithstanding anything contained elsewhere 
in this Award time worked in excess of or outside 
rostered hours of duty shall not attract additional 
payment if it is due to private arrangements between the 
employees themselves. 

(5) An employee who is required to work two hours 
or more of overtime immediately prior to or following 
the completion of their rostered hours of work on the 
day shall be allowed a meal break of 30 minutes which 
shall be paid for at appropriate overtime rates. 

(6) The provisions of this clause are not applicable to 
pieceworkers to whom Clause 20 of this Award 
applies. 

9—Public Holidays. 
(1) The following public holidays shall apply forthe 

purpose of this Award — Christmas Day, Good Friday, 
Boxing Day, Easter Monday, New Year's Day, Anzac 
Day, Australia Day, Foundation Day, Labour Day, 
Sovereign's Birthday. 

(2) When an employee performs duty on a public 
holiday the employee shall be paid for all hours worked 
at the rate of double the single rate. 

(3) Where an employee is rostered off duty on a 
public holiday, the employee shall be paid 7.6 hours at 
the single rate. 

(4) When any of the days mentioned in subclause (1) 
fall on a Saturday or Sunday the holiday shall be 
observed on the next succeeding Monday, and when 
Boxing Day falls on a Sunday or Monday the holiday 
shall be observed on the succeeding Tuesday. 

(5) The provisions of this clause do not apply to 
casual workers nor to pieceworkers to whom Clause 20 
of this Award applies. 
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10.—Time and Wages Record. 
(1) The employer shall keep a record showing the 

name and address of each employee and their 
classification, the hours worked each day, and the 
wages and allowances paid each pay period. 

(2) This record shall be open for inspection to a duly 
accredited Union official during the usual office hours 
at the employer's office or other convenient place. 

(3) The Union official making such inspection shall 
be entitled to take a copy of entries in this record or by 
request copies will be sent to the Union's office. 

11.—Payment of Wages. 
(1) Wages shall be paid once in a commute cycle into 

a bank account or building society account nominated 
by the employee. 

(2) On or prior to pay day, the employer shall make 
available to the employee in writing the amount of 
wages to which the employee is entitled, the amount of 
deduction made therefrom and the net amount credited 
to the employee's account. 

(3) On termination of employment all moneys due 
shall be paid to the employee on the first ordinary week 
day after completion of the relevant work cycle. 

(4) No deduction shall be made from wages without 
the employees authority, except under the 
circumstances provided for in Clause 5 of this Award. 

12.—Point of Assembly and Transport. 
(1) Each employee shall be allocated a designated 

point of assembly and departure. Such designated 
assembly point may be altered by mutual agreement 
between the employee and the Company. 

(2) Each employee shall be responsible for travelling 
to the designated point of assembly. 

(3) The designated points of assembly shall be 
Broome, Kununurra and Derby; but where such 
designated points of assembly are inconvenient and the 
employee agrees, the designated point of assembly may 
be Cadjebut. 

(4) Employees shall be paid at single time for a total 
of two hours each way for travelling to and from site in 
each commute cycle. 

(5) When employees miss their rostered flight to 
Cadjebut due to their own fault and there is no available 
seat on the next flight, then employees are responsible 
for the expense and arrangement for the journey. 

(6) When actual travelling time takes longer than the 
rostered travelling time, payment for the journey shall 
be extended up to a maximum of 7.6 hours. 

(7) Where the employment of an employee is 
terminated, the employee shall be provided with free 
transport back to the designated point of assembly. 

(8) Where an employee commutes directly to the 
mine site using his/her own transport, the employee 
shall be paid a total of four hours at single time for each 
commute cycle. 

13.—Annual Leave. 
(1) The period of annual leave shall consist of two 

commute cycles of working and non working days and 
shall be allowed annually to an employee after 12 
months' qualifying service, with the option that the 
employee may take one commute cycle as annual leave 
after six months' service. 

(2) Before going on annual leave, the employee shall 
be paid for such leave an amount equal to that which 
would have been earned by the employee for the 
rostered hours of duty he would have worked had he not 
been on leave. 

(3) Where an employee has worked a rostered shift or 
rostered period of duty on a public holiday during the 
period since the employee last received annual leave, 
the employee shall in addition to the amount provided 
in subclause (2) hereof be paid 7.6 hours at single time 
for each such rostered shift or period of duty. 

(4) Annual leave shall be given and taken in a 
continuous period not later than 12 months after it 
accrues and at a mutually convenient time provided 
that employees cannot accumulate more than two 
periods of annual leave as provided in subclause (1) 
hereof. 

(5) Employees shall not take annual leave in 
portions of less than one commute cycle. 

(6) In the event of an employee being employed by 
the employer for only a part of the year, the employee on 
termination shall be entitled to such leave on full pay as 
is proportionate to the length of service during that 
period with the employer. 

(7) Where an employer has granted annual leave in 
advance of qualifying service, and the employment of 
the employee is terminated, the employer may deduct 
from moneys owing to such employee the amount by 
which the payments for annual leave exceeds the 
employee's entitlement to annual leave at the date of 
termination of employment. 

(8) (a) Time during which an employee is absent 
from work shall count for the purpose of determining 
the right to annual leave if — 

(i) It is an absence which the employee is entitled 
to under this Award. 

(ii) It is an absence authorised and approved by 
the employer. 

(iii) It is an absence during which the employee is 
entitled to payment under the Workers' 
Compensation Act. 

(9) (a) Subject to the provisions of this subclause an 
employee who, during a period of annual leave, is 
confined to home or a hospital for five consecutive days 
or more, as a result of ill health, is entitled to claim 
payment under Clause 14.—Sick Leave in lieu of 
payment for annual leave for all or part of the period of 
confinement. 

(b) A claim under paragraph (a) — 
(i) May not exceed the period of sick leave to 

which the employee was then entitled; 
(ii) Shall be made within 14 days of the employee 

resuming work after such leave; 
(iii) Shall be supported by such medical or other 

proof as may be reasonably required by the 
employer as to the sickness or injury and the 
necessity for confinement; and 

(iv) Shall, if the foregoing conditions are satisfied, 
be granted. 

(c) Where an employee is paid for a period of 
confinement under this subclause, he is entitled to a 
period of annual leave equivalent to the ordinary hours 
so paid for, which shall be taken in conjunction with 
his/her next annual leave or paid for if his service ends 
before that leave is taken. 

(10) The provisions of this clause do not apply to 
casual employees. 

14.—Sick Leave. 
(1) An employee (other than a casual employee) who 

is absent from work on account of personal illness or 
injury shall be entitled to payment of sick leave in 
accordance with this clause. 

(2) An employee shall accrue sick leave entitlements 
at the rate of 76 hours for each continuous year of 
service. This entitlement shall accrue to the employee 



on a pro rata basis for each completed month of service. 
Such sick leave payments will be at single time or in the 
case of employees remunerated in accordance with 
Clause 20.—Piecework, at the appropriate rate. 

(3) An employee has the option of being paid 
entitlements under this clause at the rate of 7.6 hours per 
day or at a rate equivalent to the paid hours the 
employee would otherwise have received, provided the 
payment shall not exceed the level of the employee's 
current entitlement in accordance with subclause (2) of 
this clause. 

(4) A worker is not entitled to the benefits of this 
clause unless proof is produced of sickness or injury 
which is satisfactory to the employer, or in the event of a 
disagreement, satisfactory to the Industrial Relations 
Commission. When the absence in respect of this clause 
exceeds two consecutive days, a medical certificate will 
be necessary in order that an employee may claim 
payment. 

(5) Whilst employment with the employer remains 
continuous sick leave shall accumulate from year to 
year so that any leave entitlements not taken in one year 
may be taken in any subsequent year. 

(6) An employee shall not be entitled to be paid sick 
leave for any period in respect of which he or she is 
entitled to Workers' Compensation. 

(7) An employee shall as soon as possible and before 
he or she is due to commence work, or on the day before 
the employee is due to arrive at the designated assembly 
point, inform the employer of the inability to attend for 
duty and as far as practicable state the nature of the 
illness or injury and the estimated duration of absence. 
Failure to do so may result in the employer withholding 
payment in accordance with this clause. 

(8) In the situation whereby an employee has been 
unable to travel to Cadjebut for medical reasons on the 
normal rostered journey and that employee 
subsequently advises the Company that he has received 
medical clearance to resume work, the employer shall 
endeavour to arrange transport to site by the first 
available and suitable means. (In these circumstances 
"suitable means" may include travel by bus.) On such 
day the employee shall be paid 7.6 hours at single time 
plus single time for any additional time spent travelling 
to Cadjebut. 

15.—Bereavement and Compassionate Leave. 
(1) An employee (other than a casual employee) 

shall be entitled to a maximum of five paid days leave in 
any one year, including travelling time, paid at a 
maximum of 7.6 hours at single time for each day — 

(a) Where the employee is absent from work 
because of the death of the employee's wife, 
husband, father, mother, brother, sister, child, 
mother-in-law, father-in-law, or grandparents for 
the purpose of attending the funeral; or 

(b) in the event of serious illness of the 
employee's wife, husband or child, provided that 
the employee produces to the employer an 
appropriate medical certificate in respect of that 
relative. 

(2) For the purpose of this clause "wife" and 
"husband" include de facto wife and husband. 

(3) Notwithstanding the foregoing provisions of this 
clause, such provisions do not apply when a worker is 
absent from work on Workers' Compensation or on 
paid leave under any other clause of this Award. 

(4) Pieceworkers to whom Clause 20 of this Award 
applies, shall be paid bereavement and compassionate 
leave in accordance with the Piecework Agreement. 

16.—Long Service Leave. 
(1) An employee shall as herein provided be entitled 

to leave with pay for long service. The long service 
which shall entitle an employee to such leave shall be 
continuous service with the employer in accordance 
with the definition of long service provided in 
paragraph 2 of the Long Service Leave Provisions 
published in Volume 64 of the Western Australian 
Industrial Gazette at pages one to three inclusive. 

(2) The leave to which an employee is entitled or 
deemed to be entitled shall accrue at the rate of 1.3 
weeks for each year of continuous service, provided 
that: 

(a) no entitlement arises or is deemed to arise 
until the employee has completed five years 
continuous service; 

(b) leave may be taken in more than one period 
but: 

(i) each period shall be in complete weeks; 
(ii) except in special circumstances approved 

by the employer no period shall be less than 
one week; and 

(iii) the 13 weeks' leave which accrues in 10 
years' continuous service shall be taken in 
not more than four periods. 

(3) Subject to the provisions of subdauses(l)and(2) 
of this clause, an employee taking leave shall be paid at 
the appropriate hourly rate for 7.6 hours on each day 
that such leave is taken. Pieceworkers to whom Clause 
20 of this Award applies, shall receive the appropriate 
rate as specified in their contract. 

(4) Where an employee is entitled to leave under 
paragraph (1), and the employment of the employee is 
terminated: 

(a) By the employee's death; or 
(b) by the employer for any reason other than 

gross misconduct; or 
(c) by the employee 

the employee shall be entitled to be paid in accordance 
with subclause (4) hereof an amount equivalent to 1.3 
weeks for each completed year of service in respect of 
which long service leave has not been taken. 

The period of leave referred to in this clause is a total 
period which includes working and non-working days 
in the commute cycles. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 
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(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable 
for the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 

qualified medical practitioner certifies 
as necessary before her return to 
work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner 
certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground of 
her pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 



(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of, 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

18.—Protective Equipment and Clothing. 
(1) Safety glasses, safety footwear, ear protection, 

helmets, masks, gloves and goggles and such other 
safety and protective gear as may be required by the 
employer, shall be provided by the employer, and the 
employee shall wear or use such equipment so 
provided. 

(2) Failure to wear safety equipment as required may 
be deemed to, be misconduct. 

(3) The employer shall on commencement and prior 
to starting work (subject to availability) and every 12 
months thereafter supply each employee with three sets 
of shirts and trousers or their equivalent. In addition 
two pairs of safety footwear shall be supplied on 
commencement. Replacement of this footwear will be 
on the basis of fair wear and tear. 

(4) The employer shall supply each employee with a 
jacket for winter. These shall be replaced every two 
years. 

(5) Electrical workers, shall, within the limits of the 
clothing articles prescribed, be supplied with garments 
of non-synthetic material. 

(6) Employees shall be responsible for the 
laundering of their clothing with laundry detergent 
supplied by the employer. 

19.—Rates of Pay and Allowances. 
(1) An employee, other than a casual employee, or an 

employee who is remunerated in accordance with 
Clause 20.—Piecework of this Award, shall be paid in 
accordance with the following schedule: 

A B 
Production $ per hour $ per hour . 
Mill Operator — Grade 1 9.79 10.05 
Mill Operator — Grade 2 10.25 10.51 
Mill Operator — Grade 3 10.90 11.16 
Mill Operator — Grade 4 11.47 11.73 
Maintenance 
Tradesperson 11.71 11.97 
Electrician — Intermediate 12.15 12.40 
Electrician — Special Class 12.64 12.90 

Column A rates apply from 29 February 1988. 
Column B rates apply from 13 May 1989. 

(2) Cadjebut Allowance: A flat allowance of $88.40 
per work cycle shall be paid to each employee. In the 
case of an employee with dependants (as defined) who 
are living with him, or her, this allowance shall be a flat 
amount of $ 112.50 per work cycle. This allowance takes 
into account location, site disability and commuting to 
and from the Cadjebut minesite. 

(3) Shift Allowance: An employee shall, in addition 
to his or her ordinary rate, be paid $ 12.02 per shift of 12 
hours when on night shift. 

(4) Tool Allowance. 
(a) Where an employer does not provide a 

tradesperson with the tools ordinarily 
required by that tradesperson in the 
performance of his/her work as. a trades- 
person, the employer shall pay a tool allow- 
ance in addition to the hourly rate paid for 
such work as provided in subclause (1) of this 
clause. The tool allowance shall be at a rate of 
22 cents per hour for all purposes of the Award. 
This allowance shall be for the purpose of 
such tradesperson supplying and maintaining 
tools required in the performance of his/her 
work as a tradesperson. 

(b) Any tool allowance paid pursuant to sub- 
paragraph (a) of this paragraph shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of trade- 
persons all necessary power tools, special 
purpose tools and precision measuring instru- 
ments. 

(5) Electrical Tradespersons Allowance: An 
electrical tradesperson who, in addition to satisfactorily 
completing an apprenticeship to his/her trade holds by 
external examination a current "A" or "B" licence 
issued pursuant to the State Energy Commission Act 
shall be paid an all purpose allowance of $12.10 per 
cycle. An electrical tradesperson who holds an 
electrical installers licence shall be paid an all purpose 
allowance of $12.10 in addition to his base rate in any 
cycle when required to use such licence. 

(6) Leading Hand Allowance: Where an employee 
has been appointed as a leading hand in charge of other 
employees, he or she shall receive an amount of 31 cents 
in addition to the base rate for each hour when so 
employed. 

(7) Standby for Call Out Allowance: Where an 
employee, after the completion of his/her normal shift, 
has agreed to hold himself/herself in readiness to 
accept a call out on the next succeeding shift he/she 
shall be paid $20.00, which sum shall stand alone from 
any payment made for any call out which occurs during 
the off shift. 

(8) Travel Allowance: An employee who is required 
to attend for work at Cadjebut shall be paid four hours 
at the rate prescribed in subclause (1) and (2) of this 
clause for each work cycle, in addition to other 
payments prescribed in this clause. 

(9) Casual Employees: A casual employee shall be 
paid at the appropriate hourly rate as prescribed in this 
clause at subclause (1) plus a loading of 20 per cent in 
lieu of sick leave, annual leave, bereavement and 
compassionate leave, maternity leave and long service 
leave. 

20.—Piecework. 
The provisions relating to piecework shall be by 

agreement between the employer, underground 
employees representatives and their Union. 
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21.—Definitions. 
(1) In this Award, unless a contrary intention is 

apparent from the context:— 

(a) "Clause" means a clause of this Award, 
"subclause" means a subclause of the clause or as 
the case may be the schedule in which it appears 
and "paragraph" and "subparagraph" have a 
corresponding meaning. 

(b) "Employer" means the Company party to 
this Award. 

(c) "Ordinary hours" means the hours 
prescribed in or pursuant to Clause 6 of this 
Award. 

(d) "Commute cycle" means the actual time 
span between when an employee is regularly 
rostered to report to the relevant point of assembly 
prior to the commencement of a period of duty and 
when the employee is next required to report to that 
point of assembly prior to the commencement of 
the next period of duty. 

(e) "Shift" shall mean the period during which 
the employee is physically engaged in working for 
the employer. At Cadjebut, a full shift is of 12 hours 
duration. 

(f) "Day worker" is an employee whose ordinary 
hours normally cover the period from 6.00 a.m. to 
6.00 p.m. 

(g) "Shift worker" is an employee whose 
ordinary hours may be between 6.00 a.m. and 6.00 
p.m. alternating on each commute cycle with hours 
between 6.00 p.m. and 6.00 a.m. 

(h) "Roster" means a work group to which an 
employee is allocated, working in accordance with 
a regular commute cycle. 

(i) "Dependant" shall mean spouse or de facto 
spouse, or a child and where such dependant does 
not receive a wage or salary. Where an employee 
receives a benefit provided by this Award because 
of dependants, it is incumbent upon that employee 
to notify the employer when such dependants no 
longer conform with the above definition. The 
employer may deduct benefits previously paid in 
respect of dependants if it is shown that the 
employee was not entitled to such benefits. 

(j) "Mill operator — grade 1" means an 
employee engaged in other than underground 
operations who having commenced work with the 
employer undergoes training in two areas of the 
plant and has served less than 20 complete work 
cycles. 

Employees performing duties as tradesperson 
assistants, storeperson grade 1 shall be paid at the 
same rate as "mill operator — grade 1". 

(k) "Mill operator — grade 2" means an 
employee who has been assessed as proficient in 
the operation of two areas of the plant and who has 
completed at least 20 work cycles as "mill operator 
— grade 1". 

Employees performing duties as storeperson 
grade 2 shall be paid at the same rate as "mill 
operator — grade 2". 

(1) "Mill operator — grade 3" means an 
employee who has been assessed as proficient in 
the operation of four areas of the plant and who has 
completed at least 20 cycles as "mill operator — 
grade 2". 

Employees performing duties as storeperson 
grade 3 shall be paid at the same rate as "mill 
operator — grade 3". 

(m) "Mill operator — grade 4" means an 
employee who has been assessed as proficient in 
the operation of all areas of the plant and who has 
completed at least 20 work cycles as "mill operator 
— grade 3". 

(n) "Areas of the plant" shall be those 
designated in the Order No. CR1310 of the Western 
Australian Industrial Relations Commission 
issued on 2 March 1989 (Western Australian 
Industrial Gazette Volume 69 p. 1747). 

22.—Posting of Notices. 
(1) The employer shall keep a copy of this Award 

posted in a secure place where it may be readily and 
conveniently seen by employees to whom it applies. 

(2) The employer shall provide lockable notice 
boards for the posting of Union notices and may 
remove any notice which is not signed by an official of 
the Unions concerned in the Cadjebut operation or by a 
shop steward of those Unions. 

23.—Union Officials. 
(1) A duly accredited full-time official of a Union 

party to this Award may enter the employer's property 
and premises at any time, but shall not, without the 
permission of the employer, interview employees 
during their working hours. 

(2) The employer undertakes to facilitate and 
arrange for accommodation at their premises for 
visiting accredited officials of those Unions if prior 
notice of intention to visit is given to the employer. 

24.—Grievances and Disputes Procedures. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute the following procedure shall 
apply: 

(a) The employee or the shop steward 
concerned shall first refer the grievance to the 
foreman or immediate supervisors. 

(b) The shop steward may discuss with the 
foreman any grievance affecting the employees the 
shop steward represents and, if the matter is not 
satisfactorily resolved, may discuss the matter with 
the Company Officer nominated by the employer 
to deal with such matters on the site. 

(c) The Company Officer shall, within 48 hours 
of discussing a grievance with a shop steward, 
advise the shop steward of the employer's decision 
on the matter. Provided that where, owing to the 
nature of the grievance, the Company Officer and 
shop steward agree that a longer period than 48 
hours is necessary for a decision to be made, the 
employer's decision shall be conveyed to the shop 
steward within the agreed time. 

(d) If the matter is not resolved by the foregoing 
discussions the shop steward shall notify the 
appropriate full-time official of the relevant Union 
and shall thenceforth leave the conduct of 
negotiations in the hands of the Union. 

(e) Where a matter has been referred to the 
Union by the shop steward, the Union shall 
promptly take all steps necessary under its rules 
and under the Industrial Arbitration Act to resolve 
the matter. 

(2) A shop steward shall not leave the place of work 
to investigate any matter or discuss any matter with the 
employer's representative unless on each occasion the 
shop steward first obtains permission to do so from the 
foreman or supervisor. 

(3) When it becomes necessary that a stop work 
meeting be held concerning a grievance or dispute, 
employees or their representative shall endeavour to 
advise the employer in order that a mutually convenient 
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time may be arranged for the meeting. (In any event, 
employees shall ensure that the operation is left in such 
a situation whereby there is no threat to safety or of 
damage to plant.) Until such time as that meeting 
occurs, work shall continue normally and there shall be 
no ban or limitation imposed whilst the procedures in 
this clause take place. 

25.—Redundancy. 
(1) The provisions of this clause apply in the event of 

the employer making any employee redundant. 
(2) For the purposes of this clause an employee shall 

be deemed to have been made redundant if his employ- 
ment is to be terminated because he has become surp lus 
to requirements owing to technological change, merger, 
takeover or re-organisation of work or production 
methods or procedures or market conditions, but not if 
he is to be terminated for misconduct or unsatisfactory 
service, nor if he is offered but fails to accept 
appropriate alternative employment with the 
employer. 

(3) When the employer has deemed an employee's 
position to become redundant, in accordance with 
subclause (2) of this clause, discussions shall take place 
between the employee(s) affected, the relevant Unions 
and the employer. 

(a) The discussion shall take place as soon as is 
practicable after the employer has decided to deem 
an employee redundant and shall cover among 
other things, reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations and measures to minimise any 
adverse effect of any terminations on the 
employees concerned. The employee shall receive 
notice of redundancy by a period equal to six roster 
cycles. 

(b) For the purpose of such discussion the 
employer shall provide in writing to the employees 
concerned and their Union or Unions, all relevant 
information about the proposed terminations 
including the reasons for the proposed 
terminations, the number and categories of 
employees likely to be affected and the number of 
employees normally employed and the period over 
which the terminations are likely to be carried out. 
Provided that any employer shall not be required 
to disclose confidential information the disclosure 
of which would be contrary to the employer's 
interests. 

(4) Transfer to Lower Paid Duties: Where an 
employee is transferred to lower paid duties for reasons 
set out in subclause (2) of this clause the employee shall 
be entitled to the same period of notice of transfer as the 
employee would have been entitled to had the 
employment been terminated, and the employer may at 
the employer's option, make payment in lieu thereof of 
an amount equal to the difference between the former 
ordinary weekly rate of wage and the new lower 
ordinary weekly rate of wage for the number of weeks of 
notice still owing. 

(5) Severance Pay. 
(a) Retrenched workers shall be entitled to the 

following benefits: 
(i) Payment equivalent to two cycles plus, 
(ii) For periods of continuous service of: 

Less than one year Nil 
One year but less than two 

years two cycles 
Two years but less than 

three years three cycles 
Three years but less than 

four years four cycles 
Four years and over five cycles 

"Cycle" in this context means the wages 
received for one normal work cycle. 

(iii) Long service leave paid on a pro rata 
monthly basis, provided that the employee 
has completed 12 months continuous 
service. 

Provided that the severance payments shall not 
exceed the amount which the employee would 
have earned if employment with the employer had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause continuity of 
service shall not be broken on account of — 

(i) any interruption or termination of the 
employment by the employer if such inter- 
ruption or termination has been made 
merely with the intention of avoiding 
obligations hereunder in respect of leave of 
absence; 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this Award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee: 

Provided that in the calculation of continuous 
service under this subclause any time in respect of 
which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service teave and 
public holidays as prescribed by this Award shall 
not count as time worked. 

(c) Service by the employee with a business 
which has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with the Long 
Service Provisions published in Volume 66 of the 
Western Australian Industrial Gazette at pages one to 
four shall also constitute continuous service for the 
purpose of this clause. 

(6) Employee Leaving During Notice: An employee 
whose employment is to be terminated for reasons set 
out in subclause (2) of this clause may terminate 
employment during the period of notice referred to in 
(3)(a) of this clause and, if so, shall be entitled to the 
same benefits and payments under this clause had the 
employee remained with the employer until the expiry 
of such notice. Proviced that in such circumstances the 
employee shall not be entitled to payment in lieu for the 
remaining period of notice. 

(7) Alternative Employment: An employer, in a 
particular redundancy case, may make application to 
the Commission to have the general severance pay 
prescription varied if the employer obtains acceptable 
alternative employment for an employee, 

(8) Time Off During Notice Period. 
(a) During the period of notice of termination of 

employment given by an employer, an employee 
whose employment is to be terminated for reasons 
set out in subclause (2) of this clause shall for the 
purpose of seeking other employment be entitled to 
be absent from work during each week of notice up 
to a maximum of eight ordinary hours without 
deduction of pay. 

(b) If the employee has been allowed paid leave 
for more than one day during the notice period for 
the purpose of seeking other employment, the 
employee shall, at the request of the employer, be 
required to produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 
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(9) Notice to Commonwealth Employment Service: 
Where a decision has been made to terminate 
employees in the circumstances outlined in subclause 
(2) of this clause, the employer shall notify the 
Commonwealth Employment Service thereof as soon 
as possible giving relevant information including the 
number of categories of the employees likely to be 
affected and the period over which the terminations are 
intended to be carried out, 

(10) Superannuation Benefits. 
(a) Subject to further order of the Commission 

where an employee, who is terminated receives a 
benefit from a superannuation scheme, the 
employee shall only receive under subclause (5) of 
this clause the difference between the severance 
pay specified in that subclause and the amount of 
the superannuation benefit the employee receives 
which is attributable to employer contributions 
only. 

(b) If the superannuation benefit is greater than 
the amount due under subclause (5) of this clause 
then the employee shall receive no payments under 
that subclause. 

(11) Employees Exempted: This clause shall not 
apply where employment is terminated as a conse- 
quence of conduct that justifies instant dismissal 
including malingering, inefficiency or neglect of duty or 
in the case of casual employees, apprentices or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(12) Employers Exempted: Subject to an order of the 
Commission, in a particular redundancy case, this 
clause shall not apply to an employer who employs less 
than 15 employees. 

(13) Dispute Settling Procedures: Any dispute under 
these provisions shall be referred to the Commission. 

EXHAUST SERVICES INDUSTRY 
YOUTH TRAINEESHIP AGREEMENT 

No. AG 14 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union 
of Workers, Western Australian Branch 

and Another 
and 

Armadale Exhaust Centre and Others. 
No.AG14of 1988, 

COMMISSIONER C.B. PARKS. 
12th day of September 1989. 

Order. 
HAVING heard Ms DA. Blaskctt on behalf of the 
applicants and there being no appearance on behalf of 
the respondents and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the attached Memorandum be registered as 
an industrial agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

No.AG14of 1988. 
Memorandum of Terms of Agreement. 

Subject to the provisions of the Industrial Relations 
Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an agreement made between the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (the Union) on the one part and 
the employers named in Schedule 1. — Signatories and 
Respondents hereof on the other part, witnesseth that 
hereto mutually covenant and agree the one with the 
other as follows: 

1. —Title. 
This agreement shall be known as the Exhaust 

Services Industry Youth Traineeship Agreement 
No. AG14of 1988. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Objects. 
5. Conditions and Wages. 
6. State Training Authority. 
7. Training Requirements. 
8. Conditions. 
9. Wages. 

10. Duration. 
11. Disputes Settlement. 

Schedule 1. — Signatories to Agreement. 
3. — Definitions. 

"Exhaust Service Trainee" — shall mean a 
person who: 

(1) is employed under the terms of the Metal 
Trades (General) Award No. 13 of 1965 
solely for the purpose of being trained in 
all aspects of the exhaust services 
industry. 

(2) shall be employed within the guidelines 
of the Australian Traineeship System. 

(3) is employed solely for the purpose of 
giving the person training and experience 
as specified in the approved training 
plan. 

(4) is under the age of 20 and is not an 
apprentice. 

(5) will only do work in the field of 
automotive exhaust repairs as set out in 
the approved training programme. 

4. — Objects. 
(1) The object of this agreement is to provide the 

form and substance of conditions of employment, 
including rates of pay, applicable to exhaust 
services trainees in Western Australia employed 
under the Australian Traineeship System (ATS) 
and who, but for being a trainee under the scheme 
would be covered by an award to which the union is 
a party. 

(2) This agreement shall not be used by any 
party as a precedent in any proceedings before 
Industrial Tribunals. The purpose is to provide 
training which will enhance the skills level and 
future employment prospects of young people. 

A71931-3 
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5. — Conditions and Wages. 
All conditions and wages other than those 

specified in this agreement shall be as prescribed in 
the Metal Trades (General) Award No. 13 of 
1965. 

6. — State Training Authority. 
This agreement shall operate in respect of 

persons engaged by employers who are parties to 
this agreement, with approval of the union and the 
Director of Industrial Training, Department of 
Employment and Training — Western Australia, 
pursuant to section 37D of the Western Australian 
Industrial Training Act 1975. 

7. — Training Requirements. 
(1) This agreement provides the basis for the 

introduction of the Australian Traineeship System 
and employment of trainees. 

(2) Whilst trainees are working with an 
employer they are to be afforded appropriate on 
and off the job training as outlined in the approved 
training plan. 

(3) The trainee shall be engaged for a minimum 
of 52 weeks. 

(4) The employer shall ensure that the trainee is 
permitted to attend the off the job training courses 
and shall provide prescribed on the job training. 
The employer shall provide appropriate 
supervision during on the job training. 

8. — Conditions. 
(1) The trainees shall not displace existing full- 

time, part-time or regular casuals and should be 
additional wherever possible. 

(2) No trainee shall be dismissed by an 
employer, or resign during the period of training 
without agreement from the Director of Industrial 
Training, Department of Employment and 
Training Western Australia, and then only after 
due notification to the union. Employers who fail 
to observe the training agreement shall not be 
eligible to employ further trainees. Trainees who 
successfully complete this training shall be given 
preference of employment at the work place at 
which their training was conducted, if a vacancy is 
available. (This shall not apply to group employer 
schemes.) 

(3) The employer, the Government, the Union, 
representatives of Technical and Further 
Education and the Australian Automotive 
Industry Training Committee (WA) shall be 
involved in the Traineeship Scheme. 

(4) All education and training components 
must be developed prior to implementation and 
the employment of trainees with all parties as set 
out in subclause (3) herewith. These courses must 
include components dealing with occupation, 
health and safety, employment rights and trade 
union rights. 

(5) Persons employed as trainees shall not be 
required to work broken shifts but shall work their 
shifts with a minimum of half hour period for 
lunch and a maximum of one hour except by 
agreement with the union. 

(6) When persons employed as trainees are 
required to finish work when the normal means of 
public transport is not available the employer shall 
provide transport home for the trainee free of 
charge. 

(7) Persons employed as trainees may be 
required to work reasonable overtime by 
agreement with the union. In such cases all 
overtime must be supervised. 

(8) Persons employed as trainees shall not be 
required to do shift work. 

(9) All conditions other than those specified in 
this agreement shall as prescribed in the Metal 
Trades (General) Award No. 13 of 1965 be binding 
on the employer and employees with the exception 
that the employment of trainees shall not affect the 
ratio of junior employees at participating 
establishments. 

9. — Wages. 
(1) For the purpose of achieving stability of 

income for the trainee, the employer shall pay a 
weekly wage calculated on the following basis: 

X x 39 

where X equals the appropriate junior rate 
under the Sheet Metal Workers Award, 
providing that a minimum rate is paid as 
specified in ATS guidelines. 

(2) The average trainee wage as set out in 
subclause (1) of this clause shall be used to 
calculate overtime, penalty payments for Saturday, 
Sunday and public holidays and for annual leave 
entitlements in accordance with such provisions in 
the Metal Trades (General) Award No. 13 of 
1965. 

Explanation. 
In order to ensure that trainees are given a 

weekly wage, payment for time on the job is 
averaged over the 52 weeks of the year, that is 39 
weeks on the job at the junior rate and 13 weeks off 
the job at no pay. 

Therefore, a trainee who works 38 hours in a 
week is paid the average and accrues paid time 
which is paid when the trainee is off the job. 

10. — Duration. 
This agreement shall be for a period of 12 

months and shall be reviewed before the expiration 
of that period. 

11. — Disputes Settlement. 
(1) Should any dispute arise as to the operation 

of this agreement and the parties are unable to 
resolve that dispute by amicable negotiation the 
parties shall refer such dispute to the Industrial 
Relations Commission for: 

(a) Conciliation in the first instance, and 
failing that 

(b) for arbitration. 
(2) Should any dispute arise as to the operating 

of a "training" agreement such dispute shall be 
resolved through the settlement mechanisms 
presented by the Industrial Training Act 1975. 

Schedule 1. — Signatories to Agreement. 
Signatories: Respondents: 
J. Cook The Australasian Society 
A. Stafford — for of Engineers, Moulders 
and on behalf of and Foundry Workers' 

Industrial Union of 
Workers. 
318 Lord Street, East 
Perth WA 6000. 



A.J. Marks 
K. McCann — for 
and on behalf of 

G. Cardell — for and 
on behalf of 

K. Clarke — for and 
on behalf of 

J. Kelly — for and on 
behalf of 

R. Johnson — for 
and on behalf of 

F. Cirillo — for and 
on behalf of 

F. Cirillo — for and 
on behalf of 

G. Pringle — for 
and on behalf of 

A. Murphy — for 
and on behalf of 

K. Blackwood — for 
and on behalf of 

Amalgamated Metal 
Workers and Shipwrights 
Union, 
102-104 Oxford Street, 
Mt Hawthorn WA 6016. 
Armadale Exhaust 
Centre, 
37 Owen Road, 
Kelmscott WA 6111. 
Down Under Exhaust, 
71 Scarborough Beach 
Road, Mt Hawthorn WA 
6016. 
Exuma Pty Ltd, trading 
as Ian Diffen Tyre and 
Muffler Centre. 
88 Havelock Street. West 
Perth WA 6005. 
Genie Exhaust, 
47A Norma Road. 
Myaree WA 6154. 
Kewdale Exhaust, 
Unit 7, 120 Briggs Road, 
Kewdale WA 6105. 
Magic Tune Exhaust, 
39 Welshpool Road, 
Welshpool WA 6106. 
Melville Muffler Centre, 
49 McCoy Road, Myaree 
WA 6154. 
Murphy's Mufflers, 
404 Scarborough Beach 
Road, Osbome Park WA 
6017. 
Waneroo Muffler and 
Exhaust, 11 Prindiville 
Drive, Wanneroo WA 
6065. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 23.—New Award. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Hon Minister for Health. 

No. PSAA20 of 1985. 
Government Officers Health and Welfare Services 

COMMISSIONER G.L. FIELDING. 
29th day of November 1988. 

Award. 
HAVING heard Mr DA. Robinson on behalf of the 
Applicant and Mr G.L. Burns on behalf of the 
Respondent, the Commission, constituted by the 
Public Service Arbitrator, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988, dated 9 
September 1988, have been complied with, and by 
consent, doth hereby — 

Make an Award to be known as the Government 
Officers (Social Trainers) Award 1988 to replace 
the Social Trainer (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries. 
Allowance and Conditions Agreement 1982 in 
terms of the document attached hereto with effect 
on and from the 9th day of December 1988. 

(Sgd.) G.L. FIELDING. 
^.S.l Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Government 

Officers (Social Trainers) Award 1988, and shall replace 
the Social Trainer (Division for the Intellectually 
Handicapped, Mental Health Services) Salaries 
Allowance and Conditions Agreement 1982. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Part-Time Employees. 
9. Casual Employees. 
10. Hours of Duty. 
11. Annual Recreation Leave. 
12. Long Service Leave. 
13. Sick Leave. 
14. Short Leave. 
15. Leave Without Pay. 
16. Maternity Leave. 
17. Study Leave. 
18. Leave for Training with Defence Forces. 
19. Trade Union Traning Leave. 
20. Leave to Attend Association Business. 
21. Public Service Holidays. 
22. Overtime. 
23. Motor Vehicle Allowances. 
24. Property Allowances. 
25. Miscellaneous Allowances. 
26. Higher Duties Allowances. 
27. District Allowances. 
28. Shiftwork. 
29. Sleep Shift Allowances. 
30. In Charge Allowances. 
31. Uniforms and Laundry. 
32. Records and Information. 
33. Preservation and Non-Reduction. 
34. Deduction of Association Subscriptions. 
35. Right of Entry. 
36. Notification of Change. 
37. Copies of Award. 
38. Salaries. 

Schedule A — Salary Classifications. 
Schedule B — Clause 22.—Overtime. 
Schedule C — Clause 23.—Motor Vehicle Allow- 

ances. 
Schedule D — Clause 25.—Miscellaneous 

Allowances. 
Schedule E — Clause 27.—District Allowances. 
Schedule F — Map. 
Schedule G — Clause 28.—Shiftwork Allowances. 
Schedule H — Clause 30.—In Charge Allowances 

and Clause 31.—Uniforms and 
Laundry. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 



4.—Scope. 
This Award shall apply to all Trainee Social Trainers, 

Social Trainers, Social Trainer Supervisors, Staff 
Educators and Senior Staff Educators employed by the 
Authority for Intellectually Handicapped Persons. 

5.—Term. 
The term of the Award shall be a period of one year 

from the date hereof. 

6.—Definitions. 
In this Award unless the contrary intention 

appears:— 
"Accrued Day(s) Off means the paid days off 

accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 10. 

"Association" means the Civil Service 
Association of Western Australia Incorporated. 

"Employer" shall mean the Authority for 
Intellectually Handicapped Persons. 

"Senior Social Trainer" means a Social Trainer 
who is appointed or promoted to a position 
designated as such by the Employer and is 
subordinate to a Social Trainer Supervisor 
provided that the minimum qualifications for 
appointment as a Senior Social Trainer will be the 
Certificate in Training the Handicapped or 
equivalent. 

"Senior Staff Educator" means a Social Trainer 
who: 

(a) is engaged in co-ordinating the training of 
employees and the supervision of Staff 
Educators employed under this Award; 

(b) is designated as such by the Employer; 
(c) has completed the Certificate in Training 

the Handicapped or equivalent; and 
(d) has not less than two years experience as an 

appointed Social Trainer. 
"Social Trainer" means: 
(a) an employee who has completed not less 

than one year's continuous service as a 
Trainee Social Trainer, and who has passed 
the First Year Training Course, and 
achieved a satisfactory report on conduct, 
efficiency and diligence from their 
Supervisor; or 

(b) an employee who has completed Stage I and 
Stage II of the Training Course in Training 
the Handicapped or equivalent prior to 
employment, has not less than six months' 
continuous service as a Trainee Social 
Trainer and has achieved a satisfactory 
report on conduct, efficiency and diligence 
from their Supervisor. 

"Social Trainer Supervisor" means a Social 
Trainer who is appointed or promoted to a position 
designated as such by the employer to which an 
employee in categories covered in this clause are 
allocated provided that the minimum qualifica- 
tions for appointment as a Social Trainer 
Supervisor will be the Certificate in Training the 
Handicapped or equivalent. 

"Staff Educator" means a Social Trainer who: 
(a) is engaged in the training of employees 

employed under this Award, 
(b) is designated as such by the employer, 
(c) has completed the Certificate in Training 

the Handicapped or equivalent, and 
(d) has not less than two years' experience 

working as an appointed Social Trainer. 

"Trainee Social Trainer" means an employee 
who has undertaken to qualify as a Social 
Trainer. 

7.—Contract of Service. 
(1) Subject to subclauses (6) and (7) of this clause no 

employee shall leave the employ of the employer until 
the expiration of one month's written notice of his/her 
intention to do so without the approval of the employer. 
An employee who fails to give the required written 
notice shall forfeit the sum of $500. 

(2) Where agreement is reached between an 
employee and the employer for a shorter period of 
notice than that specified in subclause (1) of this clause, 
the penalty of $500 shall be waived. 

(3) One month's written notice shall be given by the 
employer to an employee whose services are no longer 
required. Provided that the employer may pay the 
employee one month's salary in lieu of said notice. 

(4) An employee, having attained the age of 55 years 
shall be entitled to retire from the employ of the 
employer. 

(5) Every employee shall retire on attaining the age 
of 65 years. 

(6) The contract of service of a Trainee Social Trainer 
shall be by the week and may be terminated by one 
week's notice on either side or by the payment of one 
week's salary by either party in lieu of said notice. 

(7) Part IV of the Public Service Act 1978 shall apply 
mutatis mutandis to employees employed pursuant to 
this Award, except for the provisions of section 44(2)(c) 
of the Act. 

8.—Part-Time Employees. 
(1) An employee who is employed on a part-time 

basis shall be paid a proportion of the appropriate full- 
time salary prescribed by this Award dependent upon 
the time worked every fortnight. The salary shall be 
calculated as follows:— 

Hours worked each Full-time fortnightly 
fortnight x salary 
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(2) Part-time employment shall not count as 

qualifying service for short leave. 
(3) Part-time employment shall count as qualifying 

service for annual recreation leave and sick leave on the 
following basis: 

(a) Annual Recreation Leave: Normal entitle- 
ment as prescribed by Clause 11 of this Award. An 
employee's salary during the period of such leave 
shall be calculated in accordance with subclause 
(1) of this clause and based on the fortnightly salary 
at the time the leave is taken. 

(b) Sick Leave: Normal credits prescribed by 
Clause 13 shall accrue to an employee. Payment 
made for sick leave granted in respect of part-time 
service shall be calculated in accordance with 
subclause (1) of this clause. 

(4) An employee employed on a part-time basis shall 
be given the benefit of Public Holidays provided by 
Clause 21 without variation to fortnightly salary 
provided the holiday occurs on a day which is normally 
worked by that employee. 

(5) Service by an employee shall count as qualifying 
service for long service leave. Payment made for long 
service leave granted to an employee in respect of part- 
time service shall be adjusted according to the hours 
worked by the employee during that part-time service 
subject to the following:— 

(a) If an employee consistently worked on a 
part-time basis for a regular number of hours 
during the whole of their qualifying service, then 
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the employee shall continue to be paid the salary 
determined on that basis during the long service 
leave. 

(b) If an employee has worked a varying 
number of weekly hours during qualifying service, 
the payment for long service leave granted in 
respect of part-time service shall be calculated on a 
salary which bears to the full-time salary of the 
position occupied by the employee when taking 
leave, the same proportion that the hours worked 
when employed on a part-time basis bears to the 
normal weekly hours of a full-time employee. 

Example — Payment for long service leave 
granted for seven years' service consisting of four 
years' working two-thirds time and three years full- 
time, shall be calculated as follows:— 

(i) four-sevenths of leave paid at two-thirds 
salary; and 

(ii) three-sevenths of leave paid at full salary. 
This provision also applies to a full-time 

employee who has been employed on a part-time 
basis during qualifying service. 

(6) Part-time employees who work 16 hours or less 
per week shall be remunerated at a weekly rate pro rata 
to the rate prescribed for the class of work in which they 
are engaged, only in proportion to which their ordinary 
weekly hours bear to 38. 

Part-time employees who work more than 16 hours 
per week shall accrue days off on the same basis as full- 
time employees. 

(7) In the case of part-time employees, overtime 
payment will not apply until after the ordinary rostered 
hours worked on that day have been completed. 

9.—Casual Employees. 
(1) Casual employee means an employee engaged by 

the hour for a period not exceeding one calendar 
month. 

(2) Employees who are employed on a casual basis 
shall be paid a 20 per cent loading in addition to their 
hourly rate of pay which shall be calculated in 
accordance with the following formula: 

Annual Salary x 12 Divided by 76 
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(3) The provisions of Clauses 11,12,13,14,15,16,17, 

18, 19, 20 and 21 shall not apply to casual employees. 
(4) The contract of service of a casual employee may 

be terminated by the giving of one hour's notice by 
either party. 

10.—Hours of Duty. 
(1 )(a) The ordinary hours of duty shall be an average 

of 38 per week with the hours actually worked being 80 
hours in any roster period of 14 days. 

(b) Such hours shall be worked in not more than 10 
shifts of eight hours duration of which not more than six 
shall be consecutive. No shift (other than night shift) 
shall exceed the hours specified in this subclause except 
where the provisions of Clause 30 apply. 

(c) Subject to subclause (b) of this clause, any period 
worked in excess of the rostered hours is subject to the 
provisions of Clause 22. 

(d) An employee shall not be rostered for duty until 
at least 10 hours have elapsed from the time the 
employee's previous rostered shift ended. 

(e) Each employee shall be given a minimum of two 
consecutive days off duty out of the four due in any 14 
day period. 

(2)(a) Except where provided elsewhere the ordinary 
hours shall be worked with the accumulation of one day 
off after every four completed weeks of service, being 

provided as an Accrued Day Off up to a maximum of 12 
Accrued Days Off within any accruing year and shall be 
taken as a minimum period of one week made up of five 
consecutive Accrued Days in conjunction with a period 
of annual leave or at a time mutually acceptable to the 
employer and the employee. 

(b) The employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted at 
least four weeks before the time it comes into 
operation. 

(d) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they become 
due. 

(e) Accrued Days Off must be cleared in the calendar 
year in which they accrue. If, to meet the convenience of 
the employer, an employee cannot clear Accrued Days 
Off in the aforementioned calendar year then they shall 
be cleared in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will 
work a seven hour 36 minute day. 

(g) Trainee Social Trainers on block study leave will 
work a 38 hour week. 

(3) Where an employee proceeds on Accrued Days 
Off or where it is required that Accrued Days Off be 
paid out the employee shall be paid at the average of 
shift and weekend penalties earned in each of the four 
weeks prior to proceeding on Accrued Days Off or leave 
preceding Accrued Days Off. Employees whose hours 
vary from week to week should have their Accrued Days 
Off calculated on the hours worked in each of the four 
weeks prior to proceeding on Accrued Days Off or leave 
preceding Accrued Days Off. 

(4)(a) An employee subject to the provisions of 
subclause (1) of this clause, who have not taken any 
Accrued Days Off accumulated during a work cycle in 
which employment is terminated shall be paid the total 
of hours accumulated towards the Accrued Day Off for 
which payment has not already been made for periods 
of two weeks or over, provided that payment shall be 
made for completed weeks only. 

(b) An employee who has taken any Accrued Days 
Off during a work cycle in which employment is 
terminated shall have the salary due on termination 
reduced by the total days for which payment has 
already been made but for which the employee had no 
entitlement towards those Accrued Days Off. 

(5)(a) Where an employee is on Workers' 
Compensation for periods less than a total of 20 
consecutive work days in a 12 monthly work cycle such 
employee will accrue towards and be paid for the 
succeeding Accrued Days Off following such 
absence. 

(b) Where an employee is on Workers" 
Compensation for periods greater than 20 consecutive 
work days and an Accrued Day Off as prescribed in 
subclause (1) of this clause falls within the period, the 
employee shall be re-rostered for another Accrued Day 
Off on completion of the 20 week work cycle following 
such absence. 

(6) Accrued Days Off shall be taken in blocks of five, 
10,15 days provided that by mutual agreement between 
employer and employee this practice may be varied. 

11.—Annual Recreation Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to annual recreation leave shall apply mutatis 
mutandis to employees covered by this Award. 
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(2) When an employee proceeds on the first four 
weeks of any annual leave there will be no accrual 
towards an Accrued Day Off. Accrual towards an 
Accrued Day Off will continue during any other period 
such as the extra week for shift workers. 

12.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to long service leave shall apply mutatis 
mutandis to employees covered by this Award. 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued Day 
Off. Payment for long service leave will continue to be at 
the ordinary weekly rate. 

13.—Sick Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to sick leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) Paid sick leave cannot be claimed in respect of 
any time the employee is on an Accrued Day Off. 

(3) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued Day 
Off. 

(4) Whilst on paid sick leave an employee shall 
receive the salary they would have received had they not 
proceeded on sick leave and shall have the accrued 
entitlement to paid sick leave reduced by the time the 
employee is absent from work on account of paid sick 
leave. 

14.—Short Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to short leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) An employee shall not be entitled to claim 
payment for short leave on a day when that employee is 
absent on an Accrued Day Off. An employee whilst on 
short leave shall continue to accrue an entitlement to an 
Accrued Day Off. 

15.—Leave Without Pay. 
The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to leave without pay shall apply mutatis 
mutandis to employees covered by this Award provided 
that: 

(a) An employee who is absent on any form of 
leave without pay for less than a total of five days in 
any 12 month work cycle shall not have payment 
reduced when proceeding on Accrued Days Off. 

(b) An employee who is absent on any form of 
leave without pay for a total of five days or more in 
any 12 month work cycle will have such period of 
leave added to the work cycle. 

16.—Maternity Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to maternity leave shall apply mutatis mutandis 
to employees covered by this Award. 

(2) When an employee proceeds on maternity leave 
there will be no accrual towards Accrued Days Off. 
When an employee proceeds on maternity leave the 
employer may pay an employee the amount of hours 
then accrued towards an Accrued Day Off. 

(3) Where, in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
employee make it inadvisable for the employee to 
continue at her present work, then the said employee 
shall, if the employer deems it practicable, be 
transferred to a safe job at the salary and conditions 
attached to her previous job until the commencement of 
maternity leave. 

17—Study Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to study leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) When an employee proceeds on study leave there 
will be an accrual towards an Accrued Day Off. 

(3) Trainee Social Trainers will not accrue time off 
whilst on day or block study leave. 

18.—Leave for Training with the Defence Forces. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to leave for training with the Defence Forces 
shall apply mutatis mutandis to employees covered by 
this Award. 

(2) When an employee proceeds on unpaid leave 
there will be no accrual towards an Accrued Day Off. 

(3) When an employee proceeds on paid leave there 
will be an accrual towards an Accrued Day Off. 

19.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by the 
Association to attend short courses conducted by 
the Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time are approved by agreement between the 
parties. 

(2) An employee shall be granted up to a maximum 
of five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3)(a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 38 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6)(a) Any application by an employee shall be sub- 
mitted to the employer for approval at least four weeks 
before the commencement of the course, provided that the 
employer may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Association indicating that the 
employee has been nominated for the course. The applica- 
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tion shall provide details as to the subject commence- 
ment date, length of course, venue and the authority which 
is conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. The employer may, where special circum- 
stances exist approve an application to attend a course or 
seminar where an employee has less than 12 months 
Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

20.—Leave to Attend Association Business. 
(1)(a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as an Association nominated represent- 

ative of the employees, is required to attend 
negotiations and/or conferences between the 
Association and the employer; 

(iii) when prior agreement between the Association 
and the employer has been reached for the em- 
ployee to attend official Association meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as an Association nominated represent- 
ative of the employees, is required to attend joint 
Association/management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been sub- 
mitted by an employee a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
Association business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operations of the employer are not 
being unduly affected and the convenience of the 
employer impaired. 

(2)(a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Association 
business. 

(c) Leave of absence granted under this clause shall in- 
clude any necessary travelling time in normal working 
hours. 

21—Public Service Holidays. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1988 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to Public Service Holidays shall apply mutatis 
mutandis to employees covered by this Award. 

(2) An employee whilst on a public holiday prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day Off. When any of the days observed as a 
public holiday fall on a day when an employee is on an 
Accrued Day Off the employee shall be allowed to take a 
day's holiday in lieu of the holiday on a day immediately 
following the employee's annual leave or a time mutually 
acceptable to the employer and the employee. 
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22.—Overtime. 

(1) Definitions; In this clause the following 
expressions shall have the following meanings: 

"Prescribed Hours of Duty" shall mean the 
hours of duty prescribed by Clause 10 of this 
Award. 

"Public Service Holiday" means the days 
mentioned in section 59 of the Public Service Act 
1978, and any other days which the Governor may 
appoint as Public Service Holidays under the said 
Act or Clause 21 of this Award. 

"Ordinary Travelling Time" shall mean the time 
which an employee would ordinarily spend in 
travelling by public transport once daily from the 
employee's home to the employee's usual 
headquarters and home again. It is the time 
elapsing between the time of departure from home 
and the official time of commencement of duty, 
and the official time of cessation of duty and arrival 
at home. Where the employee has a continuing 
approval to use a vehicle for official business, 
ordinary travelling time means the time spent in 
travelling by that vehicle from the employee's 
home to headquarters and home again each day. 

A "Day" means from midnight to midnight. 

(2) Payment for Overtime. 
(a) By direction of the employer all work 

performed: 
(i) before or after the prescribed hours of 

duty on a weekday; 
(ii) on a Saturday, Sunday or Public Service 

Holiday, otherwise than during pre- 
scribed hours of duty, 

shall be deemed as overtime and, subject to the 
provisions of this Award, shall be paid for at the 
hourly rate prescribed by subclause (b) of this 
clause. 
(b) (i) Payment for overtime shall be calculated 

on an hourly basis in accordance with the 
following formula — 

Monday—Saturday; For the first two 
hours on any one day; 

Fortnightly Salary x 3 
76 ~ 

After the first two hours on any one 
day: 

Fortnightly Salary x 2 
76 1 

Sundays: 
Fortnightly Salary x 2 

76 ~r 
Public Service Holidays: During pre- 

cribed hours of duty: 
Fortnightly Salary x 3 

76 "T" 
in addition to the normal day's pay. 

During hours outside the prescribed 
hours of duty: 

Fortnightly Salary x 5 

76 2 
(ii) For the purpose of this subclause "fort- 

nightly salary" shall not include any 
district allowance, personal allowances, 
qualifications allowance, service allow- 
ance, special allowance or higher duties 
allowance, unless otherwise approved by 
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the employer. Provided that special 
allowance or higher duties allowance 
shall be included in "fortnightly salary" 
when overtime is worked on duties for 
which these allowances are specifically 
paid. 

(c) Where an employee so elects in writing, time 
off in lieu of payment may be granted by the 
employer. Such time off in lieu to be determined on 
an hourly basis by dividing the normal hourly rate 
of pay into the amount to which the employee 
would otherwise be entitled at the prescribed rate 
in accordance with subclause (2)(b) of this 
clause. 

(d) Any commuted allowances and/or time off 
in lieu of overtime, other than that provided in 
subclause (2)(c) of this clause, shall be negotiated 
only between the Association and the employer; 
provided that where there is disagreement between 
the Association and the employer as to the 
necessity for or the amount of the commuted 
allowance or time off, a dispute shall be deemed to 
have arisen and shall be referred to a Board of 
Reference. 

(e) No claim for payment or time off in lieu 
under the provisions of this clause shall be allowed 
in respect of any day on which the additional time 
worked amounts to less than 30 minutes. 

(0(1) An employee, having received prior 
notice, required to return to duty: 

(i) on a Saturday, Sunday or Public 
Service Holiday, otherwise than 
during prescribed hours of duty, 
shall be entitled to payment at the 
rate in accordance with subclause 
(2)(b) of this clause for a minimum 
of three hours; 

(ii) before or after the prescribed 
hours of duty on a weekday shall 
be entitled to payment at the rate in 
accordance with subclause (2)(b) 
of this clause for a minimum 
period of IV2 hours. 

(2) For the purpose of this subclause, where 
an employee is required to return to duty 
more than once, each duty period shall 
stand alone in respect to the application 
of minimum period payment except 
where the second or subsequent return to 
duty is within any such minimum 
period. 

(g) The provisions of subclause (2)(f) of this 
clause shall not apply in cases where it is 
customary for an employee to return to the place of 
employment to perform a specific job outside the 
prescribed hours of duty, or where the overtime is 
continuous (subject to a meal break) with the 
completion or commencement of prescribed hours 
of duty. 

(h) When an employee is directed to work over- 
time at a place other than usual headquarters, and 
provided that the place where the overtime is to be 
worked is situated in the area within a radius of 50 
kilometres from usual headquarters, and the time 
spent in travelling to and from that place is in 
excess of the time which an employee would 
ordinarily spend in travelling to and from usual 
headquarters, and provided such travel is 
undertaken on the same day as the overtime is 
worked, then such excess time shall be deemed to 
form part of the overtime worked. 

(i) Except as provided in subclause (4)(e) and 
subclause (5)(b) of this clause, when an employee is 

directed to work overtime at a place other than 
usual headquarters, and provided that place where 
the overtime is to be worked is situated outside the 
area within a radius of 50 kilometres from usual 
headquarters and the time spent in travelling to 
and from that place is in excess of the time which 
an employee would ordinarily spend in travelling 
to and from usual headquarters, then the employee 
shall be granted time off in lieu of such excess time 
spent in actual travel in accordance with Clause 
22(6). 

(j) Except as provided in paragraph (k) of this 
subclause, payment for overtime, or the granting of 
time off in lieu of overtime, or travelling time, shall 
not be approved in the following cases — 

(i) Employees whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds the gross annual 
equivalent to the salary paid in respect of 
level 5 from time to time, as per the Public 
Authorities Salaries Award 1986. 

(ii) Employees whose work is not subject to 
close supervision. 

(k)(i) Notwithstanding the provisions of 
paragraph (j) of this subclause, where 
from the nature of the duties required or 
from other relevant circumstances it 
appears just and reasonable, any such 
employee as is referred to in that 
subclause shall, with the approval of the 
employer be paid overtime or granted 
time off in lieu as prescribed by para- 
graphs (b) or (c) respectively of this 
subclause; and where in any such case the 
employer declines to give such approval a 
dispute shall be deemed to have arisen 
and shall be referred to a Board of 
Reference. 

(ii) When an employee not subject to close 
supervision is directed by the employer to 
carry out specific duties involving the 
working of overtime, and provided such 
overtime can be reasonbly determined, 
then such employee shall be entitled to 
payment or time off in lieu of overtime 
worked in accordance with paragraphs 
(b) or (c) of this subclause. 

(1) (i) Where an employee performs overtime 
duty after the time at which normal hours 
of duty are to commence on the next 
succeeding day which results in the 
employee not being off duty between 
these times for a continuous period of not 
less than 10 hours, the employee shall be 
entitled to be absent from duty without 
loss of salary, until from the time the 
employee ceased to perform overtime 
duty the employee has been off duty for a 
continuous period of 10 hours. 

(ii) Provided that where an employee is 
required to return to or continue work 
without the break provided in paragraph 
(l)(i) then the employee shall be paid at 
double the ordinary rate until released 
from duty, or until the employee has had 
10 consecutive hours off duty without loss 
of salary for ordinary working time 
occurring during such absence. 

(iii) The provisions of paragraphs (l)(i) and 
(l)(ii) shall not apply to employees 
included in subclause (4) of this clause. 

(m) Where an employee is required to work a 
continuous period of overtime which extends past 



midnight into the succeeding day the time worked 
after midnight shall be included with that worked 
before midnight for the purpose of calculation of 
payment provided for in paragraph (b) of this 
subclause. 

(n) An employee who reports for duty at the 
rostered time for an overtime shift and is advised 
that the commencing time for such duty has altered 
or that the duty is no longer required shall be paid a 
minimum of two hours at the rate applicable for 
that shift, but this shall not apply to an employee 
who was absent from duty on the employee's last 
rostered shift.. 

(3) Meal Allowances. 
(a) A break of 30 minutes shall be made for 

meals between 12 noon and 2.00 p.m. and between 
4.30 p.m. and 6.30 p.m. when overtime duty is being 
performed. 

Except in the case of emergency, an employee 
shall not be compelled to work more than five 
hours overtime duty without a meal break. At the 
conclusion of a meal break the calculation of the 
five hour limit recommences. 

(b) An employee required to work overtime who 
purchases a meal shall be reimbursed for each 
meal purchased at the rate prescribed for that meal 
according to Part II of Schedule B to this Award. 

Provided that the overtime worked when such a 
meal is purchased totals not less than two hours, 
such reimbursement shall be in addition to any 
payment for overtime to which the employee is 
entitled. 

(c) If an employee, having received prior 
notification of a requirement to work overtime, is 
no longer required, then the employee shall be 
entitled, in addition to any other penalty, to 
reimbursement for a meal previously purchased. 

(4) On Call. 
(a)(i) An employee who is authorised by the 

employer, to be on call during an off duty 
period, shall be paid an allowance in 
accordance with the following formula 
for each hour or part thereof the employee 
is on call. 

Level 2 Minimum x 1 x 18.75 

(ii) Such allowances are contained in Part I of 
Schedule B to this Award. 

(iii) Provided that payment in accordance 
with this paragraph shall not be made 
with respect to any period for which 
payment is made in accordance with the 
provisions of subclause (2) of this clause 
when the employee is recalled to work. 

(b) For the purpose of this subclause "on call" 
shall mean an instruction to an employee to 
remain at the employee's place of residence or 
otherwise to be available for immediate contact in 
case of an emergency call-out requiring the 
performance of duties either at the residence or 
away from such place of residence. 

(c) Where an employee is required to be on call 
the employer shall supply a telephone and pay all 
connection and disconnection charges and annual 
rental charges. If the employee so required to be on 
call already has a telephone connected, the 
employer shall pay all rental charges. 

(d)(i) Where an employee rostered for "on call" 
duty is recalled for duty during the period 
for which the employee is on call, then the 
employee shall receive payment for hours 
worked in accordance with subclause 
(2)(b) of this clause. 

(ii) The "on call" allowance is paid in 
addition to any overtime paid in these 
circumstances. 

(e) Time spent in travelling to and from the 
place of duty, where the employee rostered on call 
is actually recalled to duty, shall be included with 
actual duty performed for the purpose of overtime 
payment. 

(f) The provisions of subclause (2)(j) of this 
clause shall not apply to employees rostered "on 
call". Employees rostered "on call" shall receive 
payment calculated on the basis of the employee's 
classification and salary. 

(g) An employee in receipt of "on call" allow- 
ance and who is recalled to duty shall not be 
regarded as having performed emergency duty in 
accordance with subclause (5) of this clause. 

(5) Emergency Duty. 
(a)(i) Where an employee is called on duty to 

meet an emergency at a time when the 
employee would not ordinarily have been 
on duty, and no notice of such call was 
given prior to completion of usual duty on 
the last day of work prior to the day on 
which called on duty, then if called to 
duty— 

(A) On a Saturday, Sunday or Public 
Service Holiday, otherwise than 
during prescribed hours of duty 
the employee shall be entitled to 
payment at the rate in accordance 
with subclause (2)(b) for a 
minimum period of three hours; 

(B) before or after the prescribed 
hours of duty on a weekday the 
employee shall be entitled to 
payment at the rate in accordance 
with subclause (2)(b) for a 
minimum period of 2Vi hours. 

(ii) For the purpose of this clause, where an 
employee is recalled more than once, 
each period of emergency duty shall 
stand alone in respect to the application 
of the minimum period payment, subject 
to subclause (5)(c). 

(b) Time spent in travelling to and from the 
place of duty where the employee is actually 
recalled to perform emergency duty shall be 
included with the actual duty performed for the 
purpose of overtime payment. 

(c) An employee recalled to work to perform 
emergency duty shall not be obliged to work for the 
minimum period if the work is completed in less 
time, provided that an employee called out more 
than once within any such minimum period shall 
not be entitled to any further payment for the time 
worked within that minimum period. 

(6) Excess Travelling Time: An employee eligible for 
payment of overtime in accordance with this clause, 
who is required to travel on official business outside 
normal working hours and away from usual head- 
quarters shall be granted time off in lieu of such actual 
time spent in travelling at equivalent or ordinary rates 
on weekdays and at time and one-half rates on 
Saturdays, Sundays and Public Service Holidays, 
otherwise than during prescribed hours of duty, 
provided that: 

(a) Such travel is undertaken at the direction of 
the employer; 

(b) Such travel shall not include: 
(i) time spent in travelling by an employee 

on duty at a temporary headquarters to 
the employee's home for weekends for the 
employee's own convenience; 
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(ii) time spent in travelling by plane between 
the hours of 11.00 p.m. and 6.00 a.m.; 

(iii) time spent in travelling by train between 
the hours of 11.00 p.m. and 6.00 a.m.; 

(iv) time spent in travelling by ship when 
meals and accommodation are 
provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an 
employee to a new location; 

(vi) time of travelling in which an employee is 
required by the employer to drive, outside 
ordinary hours of duty, the employer's 
vehicle or to drive the employee's own 
motor vehicle involving the payment of 
mileage allowance, but such time shall be 
deemed to be overtime and paid in 
accordance with subclause (2)(b). 

(c) Time off in lieu will not be granted for 
periods of less than 30 minutes. 

(d) Where such travel is undertaken on a 
normal working day, time off in lieu is granted only 
for such time spent in travelling before and/or after 
the usual hours of duty, and where the exigencies of 
travel compel an employee to travel during the 
employee's usual lunch interval such additional 
travelling time is not to be taken into account in 
computing the number of hours of travelling time 
due. 

(e) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or after the 
usual hours of duty which is in excess of the 
employee's ordinary travelling time. 

(f) Except as provided in paragraph (b) of this 
subclause. all time spent in actual travel on 
Saturdays, Sundays and Public Service Holidays 
otherwise than during prescribed hours of duty, 
shall be deemed to be excess travelling time. 

(g) In the case of an employee absent from usual 
headquarters, not involving an overnight stay, the 
time spent by the employee, outside the prescribed 
hours of duty, in waiting between the time of arrival 
at place of duty and the time of commencing duty, 
and between the time of ceasing duty and the time 
of departure by the first available transport shall be 
deemed to be excess travelling time. 

23.—Motor Vehicle Allowances. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning:— 
"A year" means 12 months commencing on the 

1st day of July and ending on the 30th day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of 50 kilometres from the Perth Central 
Railway Station. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1972 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement 
made known to the employee at the time of 
applying for the position by way of publication in 
the advertisement for the position, written advice to 
the employee contained in the offer for the position 

or oral communication at interview by an 
interviewer and such requirement is accepted by 
the officer either in writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor 
vehicle for use on official business but shall 
exclude all absences which affect entitlements as 
provided by the Schedule attached to 
Administrative Instruction 610 made pursuant to 
section 19 of the Public Service Act 1978. 

(2) Allowance for Employees Required to Supply 
and Maintain a Vehicle as a Term of Employment. 

(a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (6) of this clause shall be reimbursed in 
accordance with the appropriate rates set out in 
Part I of Schedule C for journeys travelled on 
official business and approved by the employer. 

(b) An employee who is reimbursed under the 
provisions of subclause (2)(a) will also be subject to 
the following conditions:— 

(i) For the purposes of subclause (2)(a) an 
employee shall be reimbursed with the 
appropriate rates set out in Part I of 
Schedule C for the distance travelled 
from the employee's residence to the 
place of duty and for the return distance 
travelled from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(ii) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
Part I of Schedule C. 

(iii) Where an employee does not travel in 
excess of 4 000 kilometres in a year an 
allowance calculated by multiplying the 
appropriate rate per kilometre by the 
difference between the actual distance 
travelled and 4 000 kilometres shall be 
paid to the employee provided that where 
the employee has less than 12 months 
qualifying service in the year then the 
4 000 kilometre distance will be reduced 
on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under 
subclause (2)(b)(iii) such allowance shall 
be calculated on the proportion of total 
hours worked in that year by the 
employee to the annual standard hours 
had the employee been employeed on a 
full-time basis for the year, 

(v) An employee who is required to supply 
and maintain a motor vehicle for use on 
official business is excused from this 
obligation in the event of the vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, in 
which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the motor 
vehicle or a replacement. 
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(vi) It shall be open to the Employer to elect to 
waive the requirement that an employee 
supply and maintain a motor vehicle for 
use on official business, but three months' 
written notice of the intention to do so 
shall be given to the employee 
concerned. 

(3) Allowance for Employees Relieving Employees 
Subject to subclause (2). 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of employment 
who is required to relieve an employee required to 
supply and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part I of Schedule C for all journeys 
travelled on official business and approved by the 
employer where the employee is required to use 
his/her vehicle on official business whilst carrying 
out the relief duties. 

(b) For the purposes of subclause (3)(a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part 1 of Schedule C for the distance 
travelled from the employee's residence to place of 
duty and the return distance travelled from place of 
duty to residence except on a day where the 
employee travels direct from residence to head- 
quarters and return and is not required to use the 
vehicle on official business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part I of Schedule C. 

(d) For the purposes of this subclause the 
allowance provided in subclause (2)(b)(iii) and (iv) 
shall not apply. 

(4) Allowance for Other Employees Using Vehicle 
on Official Business. 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the employer 
voluntarily consents to use the vehicle and who is 
not in receipt of an allowance provided by 
subclause (6) of this clause shall, for journeys 
travelled on official business approved by the 
employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts II and III of Schedule C. 

(b) For the purpose of subclause (4)(a) an 
employee shall not be entitled to reimbursement 
for any expenses incurred in respect to the distance 
between the employee's residence and 
headquarters and the return distance from 
headquarters to residence. 

(c) Where an employee in the course of a 
journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Parts II and III of Schedule C. 

(5) Allowance for Towing Employer's Caravan or 
Trailer: In cases where employees are required to tow 
the employer's caravan on official business, the 
additional rate shall be three cents per kilometre. When 
the employer's trailer is towed on official business the 
additional rate shall be two cents per kilometre. 

(6) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement of 
costs for motor vehicles or any other conveyance 
belonging to an employee. 

24.—Property Allowances. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning: 
"Agent" means a person carrying on business as 

an estate agent in a State or Territory of the 
Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration 
or licensing of persons who carry on such a 
business, a person duly registered or licensed 
under that law. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although notlegally married to that 
person. 

"Dependent relative" in relation to an employee 
means a relative or other person who is solely 
dependent on the employee for support. 

"Expenses" in relation to an employee means all 
costs incurred by the employee in the following 
areas: 

(a) Legal Fees in accordance with the 
Solicitor's Remuneration Order 1976 as 
amended and varied, duly paid to a 
solicitor or in lieu thereof fees charged by 
a settlement agent for professional costs 
incurred in respect of the sale or 
purchase, the maximum fee to be claimed 
shall be as set out under Item 8 of the 
above Order. 

(b) Disbursements duly paid to a solicitor or 
a settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in 
accordance with that fixed by the Real 
Estate and Business Agents Supervisory 
Boards, acting under section 61 of the 
Real Estate and Business Agents Act 
1978, duly paid to an agent for services 
rendered in the course of and incidental 
to the sale of the property, the maximum 
fee to be claimed shall be 50 per cent as set 
out under Items 1 or 2 — Sales by Private 
Treaty or Items 1 or 2 — Sales by Auction 
of the Maximum Remuneration Notice. 

(d) Stamp duty. 
(e) Fees paid to the Registrar of Titles or to 

the employee performing duties of a like 
nature and for the same purpose in 
another State of the Commonwealth. 

(!) Expenses relating to the execution of 
discharge of a first mortgage. 

(g) The amount of expenses reasonably 
incurred by the employee in advertising 
the dwelling/house for sale. 

"Locality" in relation to an employee means: 
(a) Within the metropolitan area, that area 

within a radius of 50 kilometres from the 
Perth Central Railway Station, and 

(b) Outside the metropolitan area, that area 
within a radius of 50 kilometres from an 
employee's headquarters when they are 
situated outside of the metropolitan 
area. 

"Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
law of that State or Territory provides for the 
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registration or licensing of persons who carry on 
such a business, a person duly registered or 
licensed under that law. 

"Spouse" means an employee's spouse 
including de facto spouse. 

(2) Property Allowance. 

(a) When an employee is transferred from one 
locality to another in the public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which the 
employee has no control, the employee shall be 
entitled to be paid a property allowance for 
reimbursement of expenses incurred by the 
employee: 

(i) In the sale of a residence in the 
employee's former locality, which, at the 
date on which the employee received 
notice of transfer to a new locality: 

(A) the employee owned and 
occupied; or 

(B) the employee was purchasing 
under a contract of sale providing 
for vacant possession; or 

(C) the employee was constructing for 
the employee's own permanent 
occupation, on completion of con- 
struction; and 

(ii) In the purchase of a residence or land for 
the purpose of erecting a residence there- 
on for the employee's own permanent 
occupation in the new locality. 

(b) An employee shall be reimbursed such 
following expenses as are incurred in relation to 
the sale of a dwelling/house: 

(i) If the employee engaged an agent to sell 
the dwelling/house on the employee's 
behalf — 50 per cent of the amount of the 
commission paid to the agent in respect of 
the sale of the dwelling/house; 

(ii) if a solicitor was engaged to act for the 
employee in connection with the sale of 
the dwelling/house — the amount of the 
professional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an employee shall, if, in a case where 
a solicitor acted for the mortgagee in 
respect of the discharge of the mortgage 
and the employee is required to pay the 
amount of professional costs and 
disbursements necessarily incurred by 
the mortgagee in respect of the discharge 
of the mortgage — the amount so paid by 
the employee; 

(iv) if the employee did not engage an agent to 
sell the dwelling/house on his or her 
behalf — the amount of the expenses 
reasonably incurred by the employee in 
advertising the dwelling/house for sale. 

(c) An employee shall be reimbursed such 
following expenses as are incurred in relation to ' 
the purchase of a dwelling/house: 

(i) if a solicitor or settlement agent was 
engaged to act for the employee in 
connection with the purchase of the 
dwelling/house — the amount of the 
professional costs and disbursements 

necessarily incurred and paid to the 
solicitor or settlement agent in respect of 
the purchase of the dwelling/house; 

(ii) if the employee mortgaged the land on 
which the dwelling/house was erected in 
conjunction with the purchase of the 
dwelling/house, then an employee shall, 
if, in a case where a solicitor acted for the 
mortgagee and the employee is required 
to pay and has paid the amount of the 
professional costs and disbursements 
(including valuation fees but not a 
procuration fee payable in connection 
with the mortgage) necessarily incurred 
by the mortgagee in respect of the 
mortgage — the amount so paid by the 
employee; 

(iii) if the employee did not engage a solicitor 
or settlement agent to act for him/her in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the employee in 
connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the employee in 
connection with the mortgage. 

(d) An employee is not entitled to be paid a 
property allowance under subclause (2)(a)(ii) 
unless the employee is entitled to be paid a property 
allowance under subclause (2)(a)(i), provided that 
the employer may approve the payment of a 
property allowance under subclause (2)(a)(ii) to an 
employee who is not entitled to be paid a property 
allowance un der subclause (2)(a)(i) if the employer 
is satisfied that it was necessary for the employee to 
purchase a residence or land for the purpose of 
erecting a residence thereon in a new locality 
because of a transfer from a former locality. 

(e) For the purpose of this clause it is immaterial 
that the ownership, sale or purchase is carried out 
on behalf of an employee who owns, solely, jointly 
or in common with: 

(i) the employee's spouse, or 
(ii) a dependent relative, or 
(iii) the employee's spouse and a dependent 

relative. 
(f) Where an employee sells or purchases a 

residence jointly or in common with another 
person — not being a person referred to in 
subclause (2)(e) — the employee shall be paid only 
the proportion of the expenses for which the 
employee is responsible. 

(g) An application by an employee for a 
property allowance shall be accompanied by 
evidence of the payment by the employee of the 
expenses, being evidence that is satisfactory to the 
employer. 

(h) Notwithstanding the foregoing provisions, 
an employee is not entitled to the payment of a 
property allowance: 

(i) In respect of a sale or purchase prescribed 
in subclause (2)(a) which is effected: 

(A) more than 12 months after the date 
on which the employee took up 
duty in the new locality; or 

(B) after the date on which the office 
received notification of being 
transferred back to the former 
locality; 

provided that the employer may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 
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(ii) Where the employee is transferred from 
one locality to another solely at the 
employee's own request or on account of 
misconduct. 

(i) Where there is a dispute or disagreement 
concerning: 

(i) the necessity to purchase a residence or 
land; 

(ii) the amount of the disbursements neces- 
sarily incurred and duly paid by the 
employee; 

(iii) the amount of expenses reasonably 
incurred by an employee when: 

(A) the employee did not engage an 
agent to sell the dwelling/house on 
the employee's behalf, or 

(B) the employee did not engage a 
solicitor or settlement agent to act 
for the employee in connection 
with the purchase or a mortgage, 

it shall be deemed to be a dispute or 
disagreement and referred to a Board of 
Reference. 

25.—Miscellaneous Allowances. 

(1) Definitions: In this clause, the following 
expressions shall have the following meaning: 

"Metropolitan Area" means that area within a 
radius of 50 kilometres from Perth Railway 
Station. 

"A day" means from midnight to midnight. 
"Defacto Spouse" means a person of the opposite 

sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

"Headquarters" means the place in which the 
principle work of an employee is carried out, as 
defined by the employer. 

"Dependant" in relation to an employee 
means: 

(i) spouse including de facto spouse; 
(ii) child/children; or 
(iii) other dependent family; 

who reside with the employee and who relies on the 
employee for support. 

"Administrative Instruction" means an 
Administrative Instruction published in 
accordance with section 19 of the Public Service 
Act 1978. 

(2) Travelling Allowance: An employee who travels 
on official business shall be reimbursed reasonable 
expenses on the following basis: 

(a) When a trip necessitates an overnight stay 
away from headquarters and the employee: 

(i) is supplied with accommodation and 
meals free of charge; or 

(ii) attends a course, conference, etc, where 
the fee paid includes accommodation 
and meals; or 

(iii) travels by rail and is provided with a 
sleeping berth and meals; or 

(iv) is accommodated at a Government in- 
stitution, hostel or similar establishment 
and supplied with meals. 

Reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule D. 

(b) When a trip necessitates an overnight stay 
away from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses: 

(i) where hotel or motel accommodation is 
utilised reimbursement shall be in 
accordance with the rates prescribed in 
Column A Items 4 to 8 of Schedule D; 
and 

(ii) where other than hotel or motel 
accommodation is utilised reimburse- 
ment shall be in accordance with the rates 
prescribed in Column A Items 9.10 or 11 
of Schedule D. 

(c) To calculate reimbursement under 
subclauses (2)(a) and (2Xb) for a part of a day, the 
following formula shall apply: 

(i) If departure from headquarters is: before 
8.00 a.m. — 100 per cent of the daily 
rate. 

8.00 a.m. or later but prior to 1.00 p.m. — 
90 per cent of the daily rate. 

1.00 p.m. or later but prior to 6.00 p.m. 
— 75 per cent of the daily rate. 

6.00 p.m. or later — 50 per cent of the 
daily rate. 

(ii) If arrival back at headquarters is: 8.00 
a.m. or later but prior to 1.00p.m. — lOper 
cent of the daily rate. 

I.00 p.m. or later but prior to 6.00 p.m. 
— 25 per cent of the daily rate. 

6.00 p.m. or later but prior to 11.00 p.m. 
— 50 per cent of the daily rate. 

II.00 p.m. or later — 100 per cent of the 
daily rate. 

(d) When an employee travels to a place out- 
side a radius of 50 kilometres measured from the 
employee's headquarters, and the trip does not 
involve an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at the 
rates set out in Column A Items 12 or 13 of 
Schedule D subject to the employee's certification 
that each meal claimed was actually purchased: 
Provided that when an employee departs from 
headquarters before 8.00 a.m. and does not arrive 
back at headquarters until after 11.00 p.m. on the 
same day the employee shall be paid at the 
appropriate rate prescribed in Column A Items 4 
to 8 of Schedule D. 

(e) When it can be shown to the satisfaction of 
the employer by the production of receipts that 
reimbursement in accordance with Schedule D 
does not cover an employee's reasonable expenses 
for a whole trip the employee shall be reimbursed 
the excess expenditure. 

(0 In addition to the rates contained in 
Schedule D an employee shall be reimbursed 
reasonable incidental expenses such as train, bus 
and taxi fares, official telephone calls, laundry and 
dry cleaning expenses, on production of receipts. 

(g) If on account of lack of suitable transport 
facilities an employee necessarily engages 
reasonable accommodation for the night prior to 
commencing travelling on early morning transport 
the employee shall be reimbursed the actual cost of 
such accommodation. 

(h) Reimbursement of expenses shall not be 
suspended should an employee become ill whilst 
travelling, provided such illness is approved in 
accordance with the provisions of the Public 
Service Regulations 1988 and Administrative 
Instructions, and the employee continues to incur 
accommodation, meal and incidental expenses. 
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(i) An employee who is relieving at or 
temporarily transferred to any place within a 
radius of 50 kilometres measured from the 
employee's headquarters shall not be reimbursed 
the cost of midday meals purchased, but an 
employee travelling on duty within that area which 
requires absence from the employee's 
headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 16 of 
Schedule D for each meal necessarily purchased, 
provided that: 

(i) such travelling is not a normal feature in 
the performance of the employee's duties; 
and 

(ii) such travelling is not within the suburb in 
which the employee resides; and 

(iii) total reimbursement under this subclause 
for any one pay period shall not exceed 
the amount prescribed by Item 17 of 
Schedule D. 

(3) Transfer Allowance. 
(a) Except as provided in subclause (3)(d), an 

employee who is transferred to a new locality in the 
public interest, or in the ordinary course of 
promotion or transfer, or on account of illness due 
to causes over which the employee has no control, 
shall be paid at the rates prescribed in Column A, 
Item 4, 5 or 6 of Schedule D for a period of 14 days 
after arrival at new headquarters within Western 
Australia or Column A, Items 7 and 8 of Schedule 
D for a period of 21 days after arrival at a new 
headquarters in another State of Australia: 
Provided that if an employee is required to travel 
on official business during the said periods, such 
period will be extended by the time spent in 
travelling. Under no circumstances, however, shall 
the provisions of this subclause operate 
concurrently with those of subclause (2) to permit 
an employee to be paid allowances in respect of 
both travelling and transfer expenses for the same 
period. 

(b) If an employee is unable to obtain 
reasonable accommodation for the transfer of the 
employee's home within the prescribed period 
referred to in subclause (3)(a) and the employer is 
satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such 
employee shall, after the expiration of the 
prescribed period be paid in accordance with the 
rates prescribed by Column B, Item 4,5,6,7 or 8 of 
Schedule D as the case may require, until such time 
as the employee has secured reasonable accom- 
modation: Provided that the period of reimburse- 
ment under this subclause shall not exceed 77 days 
without the approval of the employer. An employee 
without dependants shall not be paid allowances 
under this subclause but in lieu may make like 
application to the employer for an ex-gratia 
payment at the employer's discretion. 

(c) When it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer, an appropriate rate of 
reimbursement shall be determined by the 
employer. 

(d) An employee who is transferred to the 
employer's accommodation shall not be entitled to 
reimbursement under this clause. Provided that: 

(i) Where entry into the employer's 
accommodation is delayed through 
circumstances beyond the employee's 
control an employee may, subject to the 
production of receipts, be reimbursed 

actual reasonable accommodation and 
meal expenses for the employee and 
dependants less a deduction for normal 
living expenses prescribed in Column A, 
Items 14 and 15 of Schedule D. 

(ii) If any costs are incurred under subclause 
(4)(b) they shall be reimbursed by the 
employer. 

(4) Disturbance Allowance. 
(a) Where an employee is transferred and incurs 

expenses in the areas referred to in subclause (4)(b) 
as a result of that transfer then the employee shall 
be granted a Disturbance Allowance and shall be 
reimbursed by the employer the actual expenditure 
incurred upon production of receipts or such other 
evidence as may be required. 

(b) The Disturbance Allowance shall include: 
(i) Costs incurred for telephone installation 

at the employee's new residence provided 
that the cost of telephone installation 
shall be reimbursed only where a tele- 
phone was installed at the employee's 
former residence including the 
employer's accommodation. 

(ii) Costs incurred with the connection or 
reconnection of services to the employee's 
household including the employer's 
accommodation for water, gas or 
electricity. 

(5) Removal Allowance. 
(a) When an employee is transferred in the 

public interest, or in the ordinary course of 
promotion or transfer, or on account of illness due 
to causes over which the employee has no control, 
the employee shall be reimbursed: 

(i) The actual reasonable cost of conveyance 
of the employee and dependants. 

(ii) The actual reasonable cost up to an 
amount of $1 880 for conveyance of the 
employee's furniture, including 
insurance of such furniture whilst in 
transit unless a higher sum is approved by 
the employer in any special case: 
Provided that only necessary household 
furniture, effects and appliances shall be 
taken into account. 

(iii) An allowance of $420 for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and 
appliances: Provided that the employer is 
satisfied that the value of household 
furniture, effects and appliances moved 
by the employee is at least $2 510. 

(b) An employee who is transferred solely at the 
employee's own request or on account of miscon- 
duct must bear the whole cost of removal unless 
otherwise determined by the employer prior to 
removal. 

(c) An employee shall be reimbursed the full 
freight charges necessarily incurred in respect of 
the removal of a motor vehicle. If authorised by the 
employer to travel to a new locality in the 
employee's own motor vehicle, reimbursement 
shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for use on 
official business at the employee's new 
headquarters, reimbursement for the 
distance necessarily travelled shall be on 
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the basis of the appropriate rate (b) Where employees are fully responsible for 
prescribed by Clause 23(2) of this their own accommodation, meals and incidental 
award. expenses and hotel or motel accommodation is 

(ii) Where the employee will not be required utilised. 
to maintain a motor vehicle for use on (i) For the first 42 days after arrival at the new 
official business at the new headquarters locality reimbursement shall be in 
reimbursement for the distance necessar- accordance with the rates prescribed in 
ily travelled shall be on the basis of one- Column A, Items 4 to 8 of Schedule D. 
half of the appropriate rate prescribed by (ii) For periods in excess of 42 days after 
Clause 23(4) of this award. arrival in the new locality reimbursement 

shall be in accordance with the rates 
(d) Where practicable furniture, effects and prescribed in Column B, Items 4 to 8 of 

appliances shall be removed by State-owned Schedule D for employees with depend- 
transport. Where it is impracticable to use State- ants or Column C, Items 4 to 8 of 
owned transport the employee shall, before Schedule D for other employees: 
removal is undertaken, obtain quotes from at least Provided that the period of reimburse- 
two carriers which shall be submitted to the ment under this subclause shall not 
employer, who may authorise the acceptance of the exceed 49 days without the approval of 
more suitable: Provided that the maximum the employer. 
amount prescribed by subclause (5)(a)(ii) of this 
clause is not exceeded without the written approval 
of the employer having first being obtained. 

(e) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the 
maximum prescribed by subclause (5)(a)(ii) to 
compensate for loss in any case where an employee 
with prior approval of the employer, disposes of 
furniture, effects and appliances instead of 
removing them to the employee's new head- 
quarters: Provided that such payment shall not 
exceed the sum which would have been paid if such 
furniture, effects and appliances had been 
removed by the cheapest method of transport 
available. 

(f) Where an employee is transferred to the 
employer's accommodation where furniture is 
provided and as a consequence the employee is 
obliged to store their own furniture the employee 
shall be reimbursed the actual cost of such storage 
up to a maximum allowance of $560 per annum. 
Actual cost is deemed to include the premium for 
adequate insurance coverage of the value of the 
furniture stored. An allowance under this 
subclause shall not be paid for a period in excess of 
four years without the approval of the employer. 

(g) Receipts must be produced for all sums 
claimed. 

(h) New appointees shall be entitled to receive 
the benefits of this clause if they are required by the 
employer to participate in any training course prior 
to being posted to their respective positions. This 
entitlement shall only be available to employees 
who have completed their training and who incur 
costs when moving to their first posting. 

(i) In the case of an employee without 
dependants, an application for any reimbursement 
under this clause shall be considered by the 
employer. 

(6) Relieving Allowance: An employee who is 
required to take up duty away from usual headquarters 
on relief duty or to perform special duty, and necessarily 
resides temporarily away from the employee's usual 
place of residence shall be reimbursed reasonable 
expenses on the following basis: 

(a) Where the employee is supplied with 
accommodation and meals free of charge, or is 
accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, reimbursement shall be in accordance with 
the rates prescribed in Column A, Items 1,2 or 3 of 
Schedule D. 

(c) Where employees are fully responsible for 
their own accommodation, meal and incidental 
expenses and other than hotel or motel 
accommodation is utilised reimbursement shall be 
in accordance with the rates prescribed in Column 
A, Items 9, 10 or 11 of Schedule D. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay at 
a camp, the employee shall be paid camping 
allowance for the duration of the period spent in 
camp, and in addition, shall be paid a lump sum of 
$100 to cover incidental personal expenses: 
Provided that an employee shall receive no more 
than one lump sum $100 in any one period of three 
years. 

(e) Reimbursement of expenses shall not be 
suspended should an employee become ill whilst 
on relief duty, provided leave for the period of such 
illness is approved in accordance with the pro- 
visions of the Public Service Regulations 1988 and 
Administrative Instructions, and the employee 
continues to incur accommodation, meal and 
incidental expenses. 

(f) When an employee who is required to relieve 
or perform special duties in accordance with the 
preamble of this subclause is authorised by the 
employer to travel to the new locality in the 
employee's own motor vehicle, reimbursement for 
the return journey shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for the perform- 
ance of the relieving or special duties, 
reimbursement shall be in accordance 
with the appropriate rate prescribed by 
Clause 23(2) of this Award. 

(ii) Where the employee will not be required 
to maintain a motor vehicle for the per- 
formance of the relieving or special duties 
reimbursement shall be on the basis of 
one-half of the appropriate rate 
prescribed by Clause 23(4) of this award 
provided that the maximum amount of 
reimbursement shall not exceed the cost 
of the fare by public conveyance which 
otherwise would be utilised for such 
return journey. 

(g) Where it can be shown by the production of 
receipts or other evidence that an allowance pay- 
able under this clause would be insufficient to meet 
reasonable additional costs incurred, an approp- 
riate rate of reimbursement shall be determined by 
the employer. 
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(h) The provisions of subclause (2) shall not 
operate concurrently with the provisions of this 
subclause to permit an employee to be paid allow- 
ances in respect of both travelling and relieving 
expenses for the same period: Provided that where 
an employee is required to travel on official 
business which involves an overnight stay away 
from the employee's temporary headquarters the 
employer may extend the periods specified in sub- 
clause (6)(b) of this clause by the time spent in 
travelling. 

(i) An employee who is directed to relieve 
another employee or to perform special duty away 
from the employee's usual headquarters and is not 
required to reside temporarily away from the 
employee's usual place of residence shall, if the 
employee is not in receipt of a higher duties or 
special allowance for such work, be reimbursed the 
amount of additional fares paid by the employee 
travelling by public transport to and from the place 
of temporary duty. 

(7) Dirty Work Allowance: A special allowance, to be 
determined by the employer shall be paid to an 
employee when engaged in any dirty work (including 
moving or sorting old books and documents) which is 
not part of the regular duty of the employee 
concerned. 

(8) Protective Clothing: An employee engaged on 
work which requires the provision of protective cloth- 
ing shall be provided with such protective clothing or 
granted an allowance as determined by the employer. 

(9) Weekend Absence from Residence. 
(a) An employee who is temporarily absent 

from normal headquarters on relieving duty or 
travelling on official business outside a radius of 
320 kilometres measured from the normal head- 
quarters and is necessarily absent from the 
employee's residence and separated from depend- 
ants, shall be granted an additional day's leave for 
every group of three consecutive weekends so 
absent, provided that each weekend shall be 
counted as a member of only one group. Provided 
that: 

(i) The relief duty or travelling on official 
business is within Australia and the 
employee is not directed to work on the 
weekend by the employer. 

(ii) An additional day's leave shall not be 
allowed if the employer has approved the 
employee's dependants' accompanying 
the employee during the period of relief or 
travelling. 

(iii) Additional leave under this subclause 
shall be commenced within one month of 
the period of relief duty or travelling 
being completed unless the employer 
approves otherwise. 

(iv) The annual leave loading provided by 
subclause (10) of this clause shall not 
apply to any leave entitlements under this 
subclause. 

(b)(i) An employee who is temporarily absent 
from normal headquarters on relieving 
duty or travelling on official business 
outside a radius of 320 and up to 400 
kilometres measured from the normal 
headquarters, may elect to have the 
benefit of concessions provided by 
paragraph (c) of this subclause in lieu of 
those provided by paragraph (a). 

(ii) Kalgoorlie. Albany and Geraldton shall 
be regarded as being within a radius of 

400 kilometres for the purpose of this 
subclause in the case of an employee 
resident in the Metropolitan Area. 

(c) An employee who is temporarily absent from 
normal headquarters on relieving duty or 
travelling on official business within a radius of 
320 kilometres measured from headquarters, and 
such relief duty or travel would normally 
necessitate the employee being absent from their 
residence for a weekend, shall be allowed to return 
to such residence for the weekend. Provided that: 

(i) An employee who is directed to work on a 
weekend by the empoloyer shall not be 
entitled to the concessions provided by 
this subclause. 

(ii) All travelling to and from the employee's 
residence shall.be undertaken outside of 
the hours of duty prescribed by Clause 10 
of this Award. 

(iii) An employee who has obtained the 
approval of the employer for dependants 
to accompany the employee during the 
period of relief or travelling shall not be 
entitled to the concessions provided by 
this subclause. 

(iv) When an employee is authorised by the 
employer to use the employee's own 
motor vehicle to travel to the locality 
where the relief duty is being performed 
or when travelling on official business the 
employee shall be reimbursed on the 
basis of one-half of the appropriate rate 
prescribed by Clause 23(4) of this award 
for the journey to the employee's 
residence for the weekend and return to 
the place of relief duty. 

Provided that the maximum amount of 
reimbursement shall not exceed the cost 
of the rail or bus fare by public 
conveyance which otherwise would be 
utilised for such journey and payment 
shall be made only to the owner of such 
vehicle. 

(v) When an employee has been authorised 
by the employer to use the employer's 
motor vehicle in connection with the 
relief duty or travelling on official 
business, the employee shall be allowed 
to use that vehicle for the purpose of 
returning to the employee's residence for 
the weekend as provided by this 
subclause. 

(vi) An employee who does not use their own 
motor vehicle or the employer's motor 
vehicle as provided by subparagraphs (iv) 
and (v) of this paragraph, shall be 
reimbursed the cost of the fare by public 
conveyance by road or rail for the journey 
to and from the employee's residence for 
the weekend. 

(vii) An employee who does not make use of 
the provisions of this subclause shall be 
paid travelling allowance or relieving 
allowance as the case may require in 
accordance with the provisions of 
subclauses (2) or (6) of this clause. 

(viii)An employee who returns to their 
residence for the weekend in accordance 
with the provisions of this subclause shall 
not be entitled to the reimbursement of 
any expenses allowed by subclauses (2) 
and (6) of this clause during the period 
from the time when the employee returns 
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to his or her other residence to the time of 
departing from such residence to travel to 
resume duty at the place away from the 
residence. 

(10) Annual Leave Loading. 
(a) Employees proceeding on annual leave of 

absence for recreation in accordance with the 
provisions of section 59 of the Public Service Act 
1978 shall be paid a loading on such leave as shall 
be negotiated between the employer and the 
Association. 

(b) Pursuant to subclause (10)(a) above and 
subject to the provisions of subclauses (10)(d) and 
(10)(h) a loading equivalent to 17.5 per cent of 
normal salary is payable to employees proceeding 
on annual leave, including accumulated annual 
leave. 

(c) Pursuant to subclause (10)(a) above and 
subject to the provisions of subclauses (10)(d) and 
(10)(h). shift workers who are granted an 
additional week's penalty leave when proceeding 
on annual leave including accumulated annual 
leave shall be paid: 

(i) the average shift and weekend penalties 
earned in each of the four weeks prior to 
proceeding on annual leave, or; 

(ii) a loading equivalent to 20 per cent of 
normal salary for five weeks' leave; 
whichever is the greater. 

(d)(i) Subject to the provisions of subclause 
(10)(f) the loading is paid on a maximum 
of four weeks' annual leave, or five weeks 
in the case of shift workers who are 
granted an additional week's penalty 
leave. Payment of the loading is not made 
on additional leave granted for any other 
purpose (e.g. to employees whose 
headquarters are located North of the 26 
degrees South Latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all 
males in Western Australia, as published 
by the Australian Bureau of Statistics, for 
the September quarter of the year 
immediately preceding that in which the 
leave commences. 

(iii) Maximum payment to shift workers who 
are granted an additional week's penalty 
leave shall not exceed four-fifths of the 
Average Weekly Total Earnings of all 
males in Western Australia, as published 
by the Australian Bureau of Statistics, for 
the September quarter of the year 
immediately preceding that in which the 
leave commences. 

(e) Annual leave commencing in any year and 
extending without a break into the following year 
attracts the loading calculated on the salary 
applicable on the day the leave commenced. 

(f) The loading payable on approved 
accumulated annual leave shall be at the rate 
applicable at the date the leave is commenced. 
Under these circumstances an employee can 
receive up to the maximum loading for the 
approved accumulated annual leave in addition to 
the loading for the current year's entitlement. 

(g) A pro rata loading is payable on periods of 
approved annual leave less than four weeks. 

(h) The loading is calculated on the rate of 
salary the employee receives under this Award at 
the date of commencing leave. 

(i) Where payment in lieu of accrued or pro rata 
annual leave is made on the death or retirement of 

an employee, a loading calculated in accordance 
with the terms of this subclause is to be paid on 
accrued and pro rata annual leave. 

(j) When an employee resigns, an annual leave 
loading shall be paid as follows: 

Accrued entitlements to annual leave — a 
loading calculated in accordance with the terms 
of this subclause for accrued annual leave is to be 
paid. 

Pro rata annual leave — no loading is to be 
paid. 
(k)(i) An employee who is dismissed under 

Clause 7(7) of this award shall be entitled 
to annual leave loading on accrued 
annual leave only, but no loading shall be 
payable on pro rata leave. 

(ii) An employee whose employment is 
terminated by the employer other than 
under Clause 7(7) of this Award shall be 
entitled to receive annual leave loading 
on accrued and pro rata annual leave. 

(1) Part-time employees shall be paid a 
proportion of the annual leave loading at the salary 
rate applicable. Provided that the maximum 
loading payable shall be calculated in accordance 
with the following: 

Maximum Loading in 
Hours worked accordance with subclause 
per fortnight x (10)(d) of this clause 

(m) An employee who has been permitted to 
proceed on annual leave and who ceases duty other 
than by resignation or dismissal under Clause 7(7) 
of this award before completing the required 
continuous service to accrue the leave must refund 
the value of the unearned pro rata portion of leave 
loading but no refund is required in the event of the 
death of an employee. 

An employee who has been permitted to proceed 
on annual leave and who resigns or is dismissed 
under Clause 7(7) of this award shall refund the 
value of the loading paid for leave other than 
accrued leave. 

26.—Higher Duties Allowance. 
(1) Subject to subclause (2) of this clause, an 

employee who is directed by the employer to act in an 
office which is classified higher than the employee's 
own substantive office and who performs the full duties 
and accepts the full responsibility of the higher office 
for a continuous period of five consecutive working 
days or more, shall, subject to the provisions of this 
clause, be paid an allowance equal to the difference 
between the employee's own salary and the salary the 
employee would receive if the employee was 
permanently appointed to the office in which the 
employee is so directed to act. 

(2) Where the full duties of a higher office are 
temporarily performed by two or more employees they 
shall each be paid an allowance as determined by the 
employer. 

(3)(a) An employee who is directed to act in a higher 
classified office but is not required to carry out the full 
duties of the position and/or accept the full 
responsibilities, shall be paid such proportion of the 
allowance provided for in subclause (1) as the duties . 
and responsibilities performed bear to the full duties 
and responsibilities of the higher office. Provided that 
the employee shall be informed, prior to the 
commencement of acting in the higher classified office, 
of the duties to be carried out, the responsibilities to be 
accepted and the allowance to be paid. 
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(b) The allowance paid may be adjusted during the 
period of higher duties. 

(4) Where an employee who has qualified for 
payment of higher duties allaowance under this clause 
is required to act in another office or other offices 
classified higher than the employee's own for periods 
less than five working days without any break in acting 
service, such employee shall be paid higher duties 
allowance for such periods. Provided that payment 
shall be made at the highest rate the employee has been 
paid during the term of continuous acting or at the rate 
applicable to the office in which the employee is 
currently acting, whichever is the lesser. 

(5) Where an employee is directed to act in an office 
which has an incremental range of salaries such an 
employee shall be entitled to receive an increase in the 
higher duties allowance equivalent to the annual 
increment the employee would have received had the 
employee been permanently appointed to such office. 
Provided that acting service with allowances for acting 
in offices for the same classification or higher than the 
office during the 18 months preceding the 
commencement of so acting shall aggregate as 
qualifying service towards such an increase in the 
allowance. 

(6) Where an employee who is in receipt of an 
allowance granted under this clause and has been so for 
a continuous period of 12 months or more, proceeds 
on: 

(a) a period of normal annual leave; 
(b) a period of any other approved leave of 

absence of not more than one calendar month 
the employee shall continue to receive the allowance for 
the period of leave. Provided that this subclause shall 
also apply to an employee who has been in receipt of an 
allowance for less than 12 months if during the 
employee's absence no other employee acts in the office 
in which the employee was acting immediately prior to 
proceeding on leave and the employee resumes in the 
office immediately on return from leave. 

For the purpose of this subclause the 
expression"normal annual leave" shall mean the 
annual period of recreation leave as prescribed in 
section 59(4) of the Public Service Act 1978 and shall 
include any Public Service Holidays and leave in lieu 
accrued during the preceding 12 months taken in 
conjunction with such annual recreation leave. 

(7) Where an employee, who is in receipt of an 
allowance granted under this clause, proceeds on: 

(a) a period of annual leave in excess of the 
normal; or 

(b) a period of any other approved leave of 
absence of more than one calendar month 

such employee shall not be entitled to receive payment 
of such allowance for the whole or any part of the period 
of such leave. 

(8) Notwithstanding the provisions of this clause, 
payment for higher duties shall not apply to an 
employee required to act in another position whilst the 
permanent employee is on an Accrued Day Off as 
prescribed by Clause (10)(2)(a) of this award. 

27.—District Allowances. 
(1) In this clause the following terms shall have the 

following meaning; 
"Dependant" in relation to an employee 

means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who rely on the employee for their main 
support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any 

other relative resident within the State 
who rely on the employee for their main 
support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse 
including de facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of 
the various districts shall be as described hereunder 
and as delineated on the plan set out in Schedule F of 
this Award. 

District: 
1. The area within a line commencing on the 

coast; thence east along latitude 28 to a point 
North of Tallering Peak, thence due south to 
Tallering Peak; thence southeast to Mt Gibson 
and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 
119; thence south along longitude 119 to the 
coast. 

2. That area within a line commencing on the 
south coast at longitude 119 thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on the 
coast at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between latitude 
24 and a line running east from Carnot Bay to 
the Northern Territory border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern 
Territory border. 

(3) An employee shall be paid a district allowance at 
the standard rate prescribed in Column II of Schedule E 
of this award, for the district in which the employee's 
headquarters are located. Provided that where the 
employee's headquarters are situated in a town or place 
specified in Column III of Schedule E, the employee 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of 
Schedule E. 

(4) An employee with dependant/s shall be paid 
double the district allowance prescribed by subclause 
(3) of this clause for the district, town or place in which 
the employee's headquaters are located. 

(5) Where an employee has a partial dependant the 
total district allowance payable to the employee shall be 
the district allowance prescribed by subclause (3) of this 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2995 

clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the 
partial dependant receives and the rate of district or 
location allowance the partial dependant would receive 
if he or she was employed in a full-time capacity under 
the award, agreement or other provisions regulating the 
employment of the partial dependant, 

(6) When an employee is on approved annual 
recreational leave, the employee shall for the period of 
such leave, be paid the district allowance to which he or 
she would ordinarily be entitled. 

(7) When an employee is on long service leave or 
other approved leave with pay (other than annual 
recreational leave), the employee shall only be paid 
district allowance for the period of such leave if the 
employee, dependant/s or partial dependant/s remain 
in the district in which the employee's headquarters are 
situated. 

(8) When an employee leaves the district on duty, 
payment of any district allowance to which the 
employee would ordinarily be entitled shall cease after 
the expiration of two weeks unless otherwise approved 
by the employer. 

(9) Except as provided in subclause (8) of this clause, 
a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to 
reimbursement of any travelling, transfer or relieving 
expenses allowance. 

(10) Where an employee whose headquarters are 
located in a district in respect of which no allowance is 
prescribed in Schedule E of this award, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, then notwithstanding the 
employee's entitlement to any such allowance provided 
by this award, he/she shall be paid for the whole of such 
a period a district allowance at the appropriate rate 
prescribed by subclause (3), (4) or (5) of this clause, for 
the district in which the employee spends the greater 
period of time. 

(11) When an employee is provided with free board 
and lodging by the employer the allowance shall be 
reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this Award. 

(12) An employee who is employed on a part-time 
basis shall be paid a proportion of the appropriate 
district allowance payable in accordance with the 
following formula: 

Hours worked per Appropriate District 
fortnight x Allowance 

(13)(a) The rates expressed in Schedule E of this 
award shall be adjusted every 12 months in accordance 
with the official "Consumer Price Index" for Perth as 
published by the Australian Bureau of Statistics. 

(b) The adjustment of rates shall be effective from 
the beginning of the first pay period to commence on or 
after the 1st day of January each year. 

(14) An employee who immediately prior to 1 July 
1988 was in receipt of a district allowance at a rate which 
was greater than the amount to which the employee is 
entitled under this clause shall have the difference 
reduced in accordance with the following: 

(a) As from the first pay period commencing on 
or after 1 July 1988 the difference shall be reduced 
by 33 and one-third per cent; and 

(b) As from the first pay period commencing on 
or after 1 January 1989 the difference remaining 
between the amount being paid pursuant to 
paragraph (a) above that to which the employee is 
otherwise entitled under this clause shall be 
reduced by 50 per cent; and 

(c) As from the first pay period commencing on 
or after 1 July 1989 payment shall be in accordance 
with the employee's entitlement under this 
clause. 

28.—Shift Work. 
(1) Definitions: In this clause the following 

expressions shall have the following meaning: 
"Day Shift" means a shift commencing after 6.00 

а.m. and before 12 noon. 
"Afternoon Shift" means a shift commencing at 

or after 12 noon and before 6.00 p.m. 
"Night Shift" means a shift of not more than 10 

hours continuous duration commencing at or after 
б.00 p.m. and before 6.01 a.m. 

(2) Shift Work Allowance. 
(a) An employee required to work an afternoon 

or night shift of eight hours (or 10 hours in the case 
of a night shift) shall, in addition to the ordinary 
rate of salary, be paid an allowance for each 
afternoon or night shift worked in accordance with 
Schedule G of this award. 

(b) Work performed during ordinary rostered 
hours on Saturdays or Sundays shall be paid for at 
the rate of time and one-half and on Public Service 
Holidays at double time and one-half. These rates 
shall be paid in lieu of the allowance prescribed in 
subclause (2)(a) of this clause. 

Provided that in lieu of the foregoing provisions 
of this subclause and subject to agreement between 
the employer and the employee, work performed 
during ordinary rostered hours on a Public Service 
Holiday shall be paid for at the rate of time and 
one-half and the employee may, in addition, be 
allowed a day's leave with pay to be added to 
annual leave or to be taken at some other time 
within a period of one year. 

(c) An employee rostered off duty on a Public 
Service Holiday shall be paid at ordinary rates for 
such day or, subject to agreement between the 
employer and the employee, be allowed a day's 
leave with pay in lieu of the holiday to be added to 
annual leave or to be taken at a mutually 
convenient time within a period of one year. 

(d) An employee engaged on shift work who is 
rostered to work regularly on Sundays and/or 
Public Service Holidays shall be allowed one 
week's leave in addition to the employee's normal 
entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by subclauses 
(2)(b) and (2)(c) of this clause shall not be subject to 
the annual leave loading prescribed by Clause 
25(10) of this award. 

(f) Work performed by an employee in excess of 
the ordinary hours of a shift or on a rostered day off 
shall be paid for in accordance with the provisions 
of Clause 22 of this award. 

(g)(i) When an employee begins or ceases a 
shift between the hours of 11.00 p.m. and 
7.00 a.m. and no public transport is 
available, reimbursement at the 
appropriate rate of hire prescribed by 
Clause 23(4) of this award, shall be made 
if the employee's private motor vehicle or 
motor cycle is used for the journey 
between the employee's residence and 
headquarters and the return journey. 
Provided, however, that any employee 
who elects to be permanently retained on 
a fixed or non-rotating shift that begins or 
ceases between or on the hours of 11.00 
p.m. and 7.00 a.m. shall not be eligible to 
claim this reimbursement. 
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(ii) The provisions of this subclause shall 
■ only apply to employees working within a 

radius of 50 kilometres of the Perth 
Central Railway Station. 

(3) Hours of Duty and Rosters. 
(a) An employee engaged on shifts shall work 

according to the provisions of Clause 10(l)(a) and 
(b), exclusive of meal intervals. Provided that 
where agreement is reached between the employer 
and the Association the length and/or number of 
shifts worked per fortnight may be altered. 
Provided further that when the agreed length of a 
shift is extended past eight hours, overtime shall be 
payable only for time worked in excess of the 
rostered shift. 

(b) Meal breaks shall be for a period of at least 
30 minutes, but not greater than one hour for each 
meal. 

(c) Employees may be rostered to work on any of 
the seven days of the week provided that no 
employee shall be rostered for more than six 
consecutive days. Provided that where agreement 
is reached between the employer and the 
Association shift workers may be exempted from 
this provision. 

(d) The roster period shall begin at the 
beginning of a pay period and continue for 14 
consecutive days. Rosters shall be available to 
employees at least seven clear working days prior 
to the commencement of the roster. 

(e) A roster may only be altered on account of a 
contingency which the employer could not have 
been reasonably expected to foresee. When a roster 
is altered, the employee concerned shall be notified 
of the changed shift 24 hours before the changed 
shift commences, provided that where such notice 
is not given, the employee shall be paid overtime in 
accordance with Clause 22 of this award for the 
complete duration of the changed shift, but this 
shall not apply to an employee who was absent 
from duty on the employee's last rostered shift. 

(f) An employee shall not be retained 
permanently on one shift unless the employee so 
elects in writing. 

29.—Sleep Shift Allowances. 
(1) An employee who is required to remain on the 

premises overnight between periods of duty shall 
receive an allowance equivalent to four hours' salary at 
the rate applicable to the employee for each night 
provided that where a 10 hour sleep shift is worked then 
an allowance equivalent to two hours' salary shall be 
paid, 

(2)(a) No employee shall be rostered for duty on 
more than four consecutive nights or in excess of four 
periods of duty within a roster period. Where an 
employee is rostered in excess of four periods of duty in 
a roster period it shall be considered as overtime and 
dealt with in accordance with Clause 22 of this 
award. 

(b) Where an employee is required to work four 
consecutive periods of duty, these will in all cases, be 
followed by a minimum of two consecutive days off 
duty. 

(3) A roster duty night in accordance with this clause 
shall not exceed 12 hours. 

30.—In-Charge Allowance. 
(1) The allowance payable to employees who are 

responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Level 4 shall be as 
prescribed in Part I of Schedule H. 

(2) The allowance payable to employees who are 
responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Level 3 shall be as 
prescribed in Part I of Schedule H. 

(3) The allowance payable to employees who are 
placed in charge of a sub unit during the off shift period 
of the Senior Social Trainer shall be as prescribed in 
Part I of Schedule H. 

(4) No unit shall operate without an employee who 
has successfully completed the first semester of the 
formal training course and formally demonstrated their 
possession of relevant skills as set down in the "Social 
Trainer Skills Assessment Booklet", being responsible 
for such unit as a relieving employee during the off shift 
period of the Supervisor or Senior Social Trainer. 

31.—Uniforms and Laundry. 
(1) Where employees are required to wear uniforms, 

these shall be supplied to the employee free of cost by 
the employer. Provided that in lieu of providing 
uniforms the employer shall pay an allowance as 
prescribed in Part II of Schedule H. 

(2) Uniforms supplied in accordance with subclause 
(1) of this clause shall be laundered by the employer free 
of charge. Provided that in lieu of such laundering the 
employer shall pay an allowance as prescribed in part 
111 of Schedule H. 

(3) Uniforms referred to in this clause shall at all 
times remain the property of the employer. 

(4) The allowances prescribed in subclauses (1) and 
(2) of this clause shall not be paid during periods of 
annual leave and long service leave. 

(5) The allowances prescribed in subclauses (1) and 
(2) of this clause shall be adjusted annually in 
accordance with the March quarter CPI (Perth) 
clothing and laundering adjustments and indicated in 
the Australian Bureau of Statistics Catalogues. 

(6) Any dispute regarding uniforms and laundering 
shall be referred to a Board of Reference. 

32.—Records and Information. 
(1) A record of the time worked and salary paid to 

each employee employed under this award shall be 
maintained by the employer and shall be available for 
inspection by an accredited representative of the 
Association upon the giving of reasonable notice to the 
employer. 

(2) If the employer maintains a personal or other file 
on an employee, the employee shall be entitled to 
examine all material maintained on that file. 

(3) Upon written request from the Association the 
employer shall supply, within seven days, the name, 
position, number of ordinary weekly hours, salary and 
geographical location of any employee covered by this 
award. 

(4) The employer shall ensure that sufficient copies 
of this award are available for every employee covered 
by this award and every employee shall be entitled to 
have ready access to a copy of this award. 

33.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently 

granted to an employee shall be withdrawn or ceased 
unless expressly agreed to by the employer and the 
employee. 

(2) Nothing herein contained shall enable the 
employer to reduce the salary of any employee or 
conditions of work applied to any employee who at the 
date of this award was being paid a higher rate of salary 
or wage than the minimum prescribed in this award or 
was being accorded a benefit superior to any contained 
herein as a condition of work. 
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34.—Deduction of Association Subscriptions. 
(1) The employer shall deduct normal Civil Service 

Association Incorporated membership subscriptions 
as equal amounts each pay period from the salary of 
employees who are members of the Association in 
accordance with each Payroll Deduction Authority 
form. 

(2) Payroll Deduction Authority forms shall be 
completed by employees. Where the employer requires 
a standard procuration form, that form shall be used. 

(3) Where required by the employer or the 
Association, the Association's General Secretary or 
person acting in his/her stead, shall countersign all 
forms and forward them to the Employer's 
paymaster. 

(4)(a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the 
employee's period of employment, except as provided 
in subclause (5) of this clause or until the authority is 
cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Association 
subscriptions in accordance with the rules of the 
Association, the Association shall notify the employer 
in writing of the level of Association subscription to be 
deducted. The employer shall implement any change to 
subscriptions no later than one month after being 
notified by the Association except where the 
Association nominates a later date. 

(5)(a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an 
employee's salary in any period, either inadvertently or 
as a result of an employee not being entitled to salary 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the employer direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the employer and the Association. 

35.—Right of Entry. 
The General Secretary of the Association or a duly 

authorised representative shall on notification to the 
employer have the right to enter the employer's 
premises during working hours, including meal breaks, 
for the purpose of discussing with employees covered by 
this Award, the legitimate business ofthe Association or 
for the purpose of investigating complaints concerning 
the application of this Award, but shall in no way 
unduly interfere with the work of employees or impinge 
on client's right of privacy. 

36.—Notification of Change. 
(l)(a) Where an employer has made a definite 

decision to introduce major changes in production, 
program, organisation, structure or technology that are 
likely to have significant effects on employees, the 
employer shall notify the employees who may be 
affected by the proposed changes and the 
Association. 

(b) For the puipose of this clause "significant effects" 
include termination of employment, major changes in 
the composition, operation or size of the employer's 
workforce or in the skills required; the elimination or 
diminution of job opportunities, promotion 

opportunities or job tenure; the alteration of hours of 
work; the need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 
Provided that where this award or any other award or 
agreement makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed 
not to have significant effect. 

(2)(a) The employer shall discuss with the 
employees affected and the Association, inter alia.lh.t 
introduction of the changes referred to in subclause (1) 
hereof, the effects the changes are likely to have on 
employees, measures to avert or mitigate the adverse 
effects of such changes on employees and shall give 
prompt consideration to matters raised by the 
employees and/or the Association in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by the 
employer to make the changes referred to in subclause 
(1) hereof, unless by prior arrangement, the Association 
is represented on the body formulating 
recommendations for change to be considered by the 
employer. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and the 
Association, all relevant information about the changes 
including the nature of the changes proposed; the 
expected effects of the changes on employees; and any 
other matters likely to affect employees. Provided that 
the employer shall not be required to disclose 
confidential information the disclosure of which would 
be inimical to the employer's interests. 

37.—Copies of Award. 
Every employee shall be entitled to have access to a 

copy of this Award. Sufficient copies shall be made 
available by the employer for this purpose and shall be 
located in each of the employer's units. 

38— Salaries. 
The provisions of the Public Authorities Salaries 

Award 1986, No. PSA A3 of 1986 as amended from time 
to time shall to the extent that it is not inconsistent with 
the provisions of this Award apply to the employment of 
the employees covered by this Award. 

Schedule A.—Salary Classifications. 
The annual salaries applicable to employees covered 

by this Award shall be as follows: 
Trainee Social Trainer (under 21 years) 

Level 1 (appropriate to age) 
Trainee Social Trainer (over 21 years) 

Level 1 (first year of adult service) 
Level 1 (second year of adult service) 
Level 1 (third year of adult service) 

Social Trainer 
On appointment 

Level 1 (fourth year of adult service) 
Second year 

Level 1 (fifth year of adult service) 
Third year 

Level 1 (sixth year of adult service) 
Fourth year 

Level 1 (seventh year of adult service) 
Fifth year 

Level 1 (eighth year of adult service) 
Sixth year 

Level 1 (ninth year of adult service) 
Senior Social Trainer Level 2 
Staff Educator/Supervisor Level 3 
Senior Staff Educator/Supervisor Level 4 
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Schedule B. — Clause 22.—Overtime. 
Part I — On Call Allowance. 

For rostered period — $2.28 per hour. 

Part II — Meals. 
Breakfast: $4.70 per meal. 
Lunch: $5.80 per meal. 
Evening Meal: $6.95 per meal. 

Schedule C — Clause 23. Motor Vehicle Allowances. 
Part I — Motor Car. 

Area and Details Engine Displacement 
Rate per kilometre (in cubic centimetres) 

Over 1600cc 1600cc 
260Qcc -2600cc & Under 

Metropolitan Area 
First 4000 kilometres 
Over 4 000-8 (XX) kilometres 
Over 8 (XX)-16 (XX) kilometres 
Over 16 000 kilometres 

South West Land Division 
First 4 (XX) kilometres 
Over 4 000-8 000 kilometres 
Over 8 000-16 000 kilometres 
Over 16 000 kilometres 

North of 23.5 Degree South Latitude 
First 4 (XX) kilometres 
Over 4 000-8 000 kilometres 
Over 8 (XX)-16 (XX) kilometres 
Over 16000 kilometres 

Rest of State 
First 4000 kilometres 
Over 4 000-8 (XX) kilometres 
Over 8 (XX)-16 000 kilometres 
Over 16000 kilometres 

Part II — Mot 
Metropolitan Area 
South West Land Division 
North of 23.5 Degrees South Latitude 
Rest of the State 

Part III — Motor Cycles 
Distance travelled during a 
year on Official Business 
Rate per kilometre 

71.0 60.6 54.0 
31.2 26.9 24.2 
18.0 15.6 14.3 
25.9 21.9 19.5 

72.5 62.0 55.3 
32.1 27.7 25.0 
18.6 16.3 14.8 
26.5 22.4 19.9 

81.5 69.9 62.6 
35.3 30.5 27.6 
20.0 17.4 15.9 
23.0 19.8 17.1 

75.6 64.6 57.5 
33.4 28.8 25.9 
19.3 16.8 15.4 
24.3 21.0 19.0 
Car. 
34.5 29.7 26.7 
35.5 30.6 27.5 
39.2 33.8 30.5 
36.9 31.7 28.5 

Item Particulars 

Schedule D — Clause 25. — Miscellaneous 
Allowances. 

Column A Column B Column C 
Item Particulars Daily Rate Daily Rate Daily Rate Officers with Officers with- 

Dependants: out Dcpend- 
Relieving ants Relieving 

Allowance Allowance 
for period for period 

in excess of in excess of 
42 days 42 days 

[Subclause (Subclause 
25(6)(bXii)] 25(6)(b)(ii)j 

Transfer 
Allowance 

for period in 
excess of 

prescribed 
period 

[Subclause 
25(3Kb)] 

Allowance to meet Incidental Expenses: 
s s s 

(1) WA—South of26 
degrees South Latitude 5.00 

(2) WA — North of 26 
degrees South Latitude 7.70 

(3) Interstate 7.70 
Accommodation involving an Overnight Stay in a Hotel or Motel: 
(4) WA —- Metropolitan 

Hotel or Motel 84.60 42.30 28.15 
(5) Locality South of 26 

degrees South Latitude 71.70 35.85 23.90 
(6) Locality North of 26 

degrees South Latitude: 
Broome 118.45 59.20 39.45 
Carnarvon 97.50 48.75 32.50 
Dampier 136.70 68.35 45.50 
Derby 96.85 48.40 32.25 
Exmouth 111.95 56.00 37.30 
Fitzroy Crossing 78.70 39.35 26.20 
Gascoyne Junction 70.20 35.10 23.40 
Halls Creek 102.30 51.15 34.05 
Karratha 156.15 78.10 52.00 

84.60 42.30 28.15 

71.70 35.85 23.90 

118.45 59.20 39.45 
97.50 48.75 32.50 

136.70 68.35 45.50 
96.85 48.40 32.25 

111.95 56.00 37.30 
78.70 39.35 26.20 
70.20 35.10 23.40 

102.30 51.15 34.05 
156.15 78.10 52.00 

Kununurra 117.90 58.95 39.25 
Marble Bar 94.70 47.35 31.25 
Newman 150.20 75.10 50.00 
Nullagine 85.70 42.85 28.55 
Onslow 104.70 52.35 34.85 
Pannawonica 99.20 49.60 33.05 
Paraburdoo 127.70 63.85 42.50 
Port Hedland 142.25 71.10 47.35 
Roeboume 102.20 51.10 34.05 
Sandfire 77.75 38.90 25.90 
Shark Bay 85.70 42.85 28.55 
Tom Price 149.20 74.60 49.70 
Wickham 136.20 68.10 45.35 
Wittenoom 94.70 47.35 31.55 
Wyndham 114.70 57.35 38.20 

(7) Interstate — Capital 
City 
Sydney 127.00 63.50 42.30 
Melbourne 118.75 59.40 39.45 
Other Capitals 108.95 54.50 36.30 

(8) Interstate — 
Other than 
Capital City 71.70 35.85 23.90 

(9) WA — South of 26 
degrees South Latitude 35.30 

(10) WA— North of 26 
degrees South Latitude 51.45 

(11) Interstate 51.45 
Travel not involving an Overnight Stay— 
(12) WA — South of 26 

degrees South Latitude 
Breakfast 
Lunch 
Evening Meal 

7.60 
7.60 

15.10 
(13) WA — North of 26 

degrees South Latitude 
Breakfast 
Lunch 
Evening Meal 

8.15 
10.30 
25.30 

Deduction for Normal Living Expenses [Subclause 25(3)(d)] 
(14) Each Adult 13.70 
(15) Each Child 2.35 
Midday Meal [Subclause 25(2)(i)] 
(16) Rate per meal 3.35 
(17) Maximum reimburse- 

ment per pay period 16.75 

Schedule E — Clause 27. — District Allowances, 
(a) Officers without dependants [subclause 27(3)]: 

Column I Column II 
District Standard 
No. Rate 

S p.a. 
6 2 111 
5 I 723 

Exceptions to 
Standard Rate 
Town or Place 

Nil 
Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Cambailin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 
Warburton Mission 
Carnarvon 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Nil 

Column IV 
Rate 

(b) Officers with dependants [subclause 27(4)]: 
Double the appropriate rate as prescribed in (a) above 
for officers without dependants. 
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Schedule G — Clause 28.—Shiftwork Allowances. 
For each afternoon or night shift worked — $10.38. 

Schedule H. 
Part I: In-Charge Allowance 

Officer Off Shift Allowance Per Shift 
$ 

Supervisor Level 4 16.21 
Supervisor Level 3 9.21 
Senior Social Trainer 4.83 

Part II: Uniform Allowance 
Uniform Allowance —$1.50 per week. 

Part III: Laundry Allowance 
Laundry Allowance —$0.65 per week. 

ROBE RIVER IRON ASSOCIATES 
EMPLOYEE REPRESENTATIVES AND - 

GRIEVANCE PROCEDURE AWARD No. .441 of 
1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
The Australian Workers' Union, 

Western Australian Branch, 
Industrial Union of Workers 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch) 
The Operative Painters' and Decorators' 

Union of Australia, West Australian Branch. 
Union of Workers and 

The Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, 

Industrial Union of Workers 
and 

Robe River Iron Associates. 
No. A4(l)of 1987. 

COMMISSIONER O.K. SALMON. 
6th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: The Company would prefer to 
manage its operations without award regulation. Mr 
Dixon has said that in the event of there being no award 
made the conditions of employment as they currently 
stand would prevail and their future variation would be 
achieved by a process of agreement. He envisages that 
where any result of change is claimed to be unfair or 
unreasonable, the unions would seek the Commission's 
intervention and the issuance of an order to overcome any 
unfairness shown to be a fact. 

It will be seen from the series of three decisions 
concerning Hamersley Iron Pty Ltd (Fielding C. 63 WAIG 
1918; Full Bench 64 WAIG 141 and Industrial Appeals 
Court 64 WAIG 852) that there is no presumption that an 
award will be made on the application of a union or 
unions in a particular case, and that whether or not an 
award is made will be determined in the light of the 
mandate in section 26 of the Act. 

Nevertheless, in August 1986 Peko Wallsend Ltd sought 
federal award coverage over three of its subsidiary 
companies' mining operations, including the Robe River 
operation. So at that stage there appeared to be no 
objection to award regulations per se. However, the 
Unions' federal counterparts successfully opposed the 

making of a federal award (C No. 1865 of 1986, per Alley I.) 
and the reasons in that case were published on 20 
November 1987. On 8 December 1987 the Company filed 
in the WA Commission notice of its intention to retire 
from Industrial Agreement No. 10 of 1979 (the Agreement) 
and in the proceedings before me Mr Dixon said that the 
Company's actions were inevitable as a result of the 
unions filing the claim for a State Award in April 1987. By 
that statement I think he meant that the Company 
believes that to be regulated by an award of the WA 
Commission would be a forced step backwards into the 
Pilbara industrial relations climate, or, at least, to be put 
dangerously close to it. 

It is fundamental in the Company's argument, indeed it 
was essential to counter the Unions' assertion that I am 
dealing with a first award application, that all along 
regulation of the Company's operations by registered in- 
dustrial agreements was in fact regulation by award and in 
this respect the Company relied partly upon the state of the 
legislation between 1979 and 1985, wherein industrial 
agreements were "deemed awards". In Mr Dixon's submis- 
sion, retirement from the Agreement was necessary. I 
understand him to mean that if the Agreement was extant 
the Unions would have been encouraged to argue that an 
award was a mere conversion from one form of regulation 
to another, where the only difference was between calling 
the document an agreement or an award; a difference of no 
practical day to day consequence whatever, and a situation 
in which the Company would be disadvantaged. 

On the basis of the evidence produced by the 
Company, I accept that because it mines a lower grade 
of iron ore than the other Pilbara mining companies it 
has peculiar marketing problems and that it must 
always operate at the highest level of efficiency, not only 
in its own interests but also in the interestes of its 
employees' job security. I also understand that the 
Company believes, by reason of experience, that to 
achieve its objectives it is essential to make a clean 
break away from the industrial standards and practices 
of the iron ore industry because they are, in its opinion, 
substantially excessive, unjustified and an impediment 
to the most efficient conduct of its operations. 

It does not necessarily follow, as the Unions would 
say, that the Company wishes to avoid award regulation 
for some ulterior purpose. Indeed, the Company's 
objections are based on substantial grounds. However, 
I must say in respect of the Company's case in 
connection with mining low grade ore and also 
marketing factors, that Mr Dixon was quite emphatic 
that the Company's capacity to meet labour costs at 
current levels and, necessarily by implication, extra 
labour costs that would arise if an award in terms of the 
counterclaim is made, was not an issue. Furthermore, 
Mr Tipper, the Company's principal witness testified 
that the Company competed directly with other Pilbara 
companies for labour. These are facts that militate 
against the Company's case for special consideration 
while lending support to the Union's arguments. I bear 
them in mind as I proceed. 

As to the Unions' attitudes on whether or not an 
award should be made. I am left to extract their 
arguments from their stance during the proceedings 
and the line of evidence produced by them. Briefly 
stated, it would be fair to say that the Unions cannot 
accept an award free operation because they believe 
that the Company has virtually embarked on a reign of 
terror against them. They allege that the Company goes 
to inordinate lengths when dealing with the industrial 
issues either to frustrate them and their members in 
their efforts to obtain fair rates of pay and working 
conditions or to uphold its prerogative to manage. This 
conduct, they say, is evidence of the Company's 
authoritarian, anti Union character and given this state 
of affairs an unregulated industrial relations 
arrangement built on trust is decidedly out of the 
question. 
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The background for the Unions' argument is the 
decision of the Commission in Court Session in No. 758 
of 1986 (67 WAIG 2). more especially the Commission's 
finding that the Company had unfairly dismissed some 
1 000 of its employees. Mr Schapper left me in no doubt 
about the perceived infamy of that event being stored in 
the minds of all of those represented by him. Ele also 
tendered a list of cases decided by the Commission in 
the intervening period as support for his more general 
propositions. One of these cases was decided by myself 
and it was subsequently upheld by the Full Bench 
following an appeal by the Company [No. CR795 of 
1987 (68 WAIG 1317) No. 527 of 1988 (68 WAIG 2035)]. 
Lest it be thought that I make too much of one case in 
what I am about to say, I disagree. The case 
demonstrates the context [cf Gregor C. in No. 758 of 
1986 (67 WAIG 2 at 22 and 23)] and I find it useful in my 
task of interpreting other evidence before me. 

The case concerned a strike by electricians employed 
at Cape Lambert resulting from instructions by the 
Company requiring them to combine their afternoon 
smoko break with their lunch break, notwithstanding 
that this requirement was contrary to the terms of the 
Agreement. Ultimately each of the employees 
concerned received a letter alleging contractual 
repudiation and advising that a copy of the letter would 
be placed on each employee's personal file. Part of my 
finding was that the Company's management would 
have been aware of the binding effect of the Agreement 
on the entitlement in question; but given the fact that 
the arrangement had been assented to by employees at 
Pannawonica, management wished to have it 
standardised at both ends of the project and was willing 
to chance achieving it by the actions it took against its 
employees at Cape Lambert. At page 1320 I said that 
these actions were "the actions of a manager 
determined to achieve the Company's objective 
irrespective of the employees' prescribed rights". 
Furthermore, I confirmed my opinion in this respect on 
the evidence provided in a written report to supervisors 
signed by Mr K. Johnstone, the Company's industrial 
officer. That letter was quite unbalanced in presenting 
information to the supervisors. While conveying a clear 
impression of unlawful and unreasonable action by the 
employees concerned the Company was portrayed as 
acting reasonably in a difficult situation. I concluded 
"that management acted provacatively and unlawfully 
on the subject of the second smoko rest period" and my 
opinion was that "the Company was mainly to blame 
for the loss of production and inconvenience resulting 
from the strike". Without deciding whether the 
Respondent acted unlawfully the Full Bench upheld 
my decision and dismissed the appeal. 

I should also say that the Full Bench found me wrong 
in one part of my reasons where I stated my own 
opinion of the Company's attitude towards industrial 
relations and its tendency to avoid conciliation. The 
President said (68 WAIG 2037): 

Notwithstanding the number of times the 
Appellant may have been involved in proceedings 
before the Commission in the past, its actions on 
other occasions are not relevant to the present case 
and the Commission's findings that depend upon 
this aspect I find it necessary to disregard. 

During the present case Mr Dixon, at pages 2271- 
2273 of the transcript, advised me that I was able to take 
similar evidence into account in the making of an 
award and I understand that is because I am involved in 
a legislative process rather than something akin to 
enforcing established rights. However, the Electricians' 
case shows that industrial action as defined in the Act 
has been taken by the Company against its own 
employees. Moreoverjt was a significant example in the 

context of the Union's arguments in the present case 
because the Company took industrial action when it 
could have referred the matter to the Commission. 

Mr Johnstone's name was raised during Mr Young's 
testimony for the Unions at the transcript page numbers 
mentioned above. I overruled an objection by Mr 
Dixon because I had the Electricians' case in mind and 
I thought the unbalanced nature of the advice to the 
supervisors signed by Mr Johnstone made relevant the 
questions put to Mr Young. The Unions' point in respect 
of Mr Johnstone is that he is the Company's principal 
officer concerned with industrial relations policy and 
that it was not likely that his attitude to the conduct of 
industrial relations now would be different from that 
which he displayed when a shop steward at Hamersley 
Iron Pty Ltd. On the basis of the advice to supervisors in 
the Electricians' case the point has much to support it 
and there is ground for the Unions' doubts about fair 
dealing in all cases. Mr Schapper virtually challenged 
the Company to call Mr Johnstone to testify, but he did 
not appear and I take that fact into account in forming 
my opinion on the Unions' arguments. 

In my opinion, the Company's attitude is influenced 
to a large degree by the idea of unregulated industrial 
relations arrangements as may operate in North 
America and Canada. Mr Tipper has visited a mining 
project in the United States where unions have no 
jurisdiction and he was impressed with what he saw. 
Material raised in these proceedings by myself reveals 
that Mr Madden, the Company's chief executive, has a 
preference for unregulated industrial relations along 
the lines of Canadian practices. The Company's 
conduct regarding industrial relations is strongly 
independent and is characteristic of a company 
operating in an unregulated industrial environment. 
This characteristic is underlined by Mr Tipper's 
evidence regarding the Company's beliefs on the 
subsidisation of strikes, in particular in connection with 
the Company's claims regarding location allowance, 
and terminating air fares. The phrase quid pro quo was 
used by Mr Tipper when explaining the Company's 
attitude and that phrase is commonly used in North 
American labour relations material. 

Mr Tipper believes that, generally, any arrangement 
that comes into existence by agreement is always less 
efficient or beneficial than something unilaterally 
introduced by the Company. He said that on thebasis of 
his experience mining companies are driven to medi- 
ocrity when they aim for compromise and agreements. 
In his opinion such arrangements mean that over the 
long term a company is placed in a less favourable 
position than it would be if it made its own decisions on 
merit. It was a matter of philosophy and, perhaps, 
eventually necessary that all decisions be made by 
management. That reasoning was a component in the 
reasoning behind the actions taken by the Company in 
1986. Mr Tipper would not be in favour of a joint 
consultative arrangement, for example, for in his 
opinion that would lead to contests, and the preferable 
arrangement is where contests are confined to things 
put in place if they appear to one or more parties to be 
unfair or harsh. 

I find that the Company is tough minded, 
independent, and as objective oriented as the Unions 
and their members when they act in concert. But the 
simple fact is that the Industrial Relations Act 1979 is 
firmly based on the philosophy of conciliation and 
representative organisations of employees, amongst 
other things. The idea that management determine 
what is fair and reasonable subject to the intervention of 
the Commission in a proper case is no longer tenable, 
although it may have been so in years gone by. 

Fierce independence is a great quality in a variety of 
circumstances; and it is fair to say that in some quarters 
the Company was congratulated on its actions in 1986. 
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But some criticised the Company while asking where it 
wished to see industrial relations go. One critic was 
closely involved with Hamersley Iron Pty Ltd (Yuill B., 
Human Resources Management Australia March 
1987). The reason for criticism. I think, is a fear that the 
Company may destabilise industrial relations practices 
carefully built up in recent years by joint industry, 
government and union efforts in the form of a central 
consultative body in the Pilbara. I hasten to add that 
notwithstanding the existence of this body at least one 
major strike involving another Pilbara iron ore 
company has taken place in recent times and the 
Company in these proceedings has not been slow in 
drawing my attention to that fact. But the Unions would 
say that a strike free state of affairs will never be 
achieved, they might even assert that it would be a 
decidedly unhealthy state of affairs; but more 
importantly, they point to the results of that strike 
noting that the Company conceded a major point in 
issue; a prohibition on the performance of wages 
employees' work by staff employees, and the 
implication here, I think is that is a matter that can be 
properly regulated by an award. That being so, the 
Unions would say, in order to prevent probable 
industrial disputes such a provision, being one of the 
provisions in their log of claims, should be allowed by 
me and that that is a very good reason by itself for 
making an award. 

An award free operation for one out of four iron ore 
mining companies in the Pilbara is a radical 
proposition, to say the very least. The subject of labour 
market deregulation is widely discussed today as 
everybody associated with industrial relations will 
readily agree, but at the same time in the Federal and 
Western Australian jurisdictions centralised wage 
determination and industry regulation by award or, 
what is essentially the same thing, by registered 
industrial agreements, is part of the prevailing 
industrial policy. The point is sufficiently made, I think, 
by reference to sections 50 and 51 of the Industrial 
Relations Act 1979. Under section 51(2) of the Act, the 
Commission in Court Session shall of its own motion 
consider the National Wage Decisions of the Australian 
Commission and is enjoined in a particular case to 
make a "General Order giving effect to that National 
Wage Case decision in such manner and subject to such 
considerations as the Commission considers 
appropriate in awards and industrial agreements in force 
under this Act" (my emphasis). However, the section 
contains a qualification expressed in the words "unless 
it is satisfied that there are good reasons not do do so" 
preceding the enjoinment; and I believe the most 
obvious good reason not to do so would arise if pursuant 
to section 50(2), (3) and (4) the Commission made 
General Orders establishing a wage policy different 
from that determined nationally, while having regard 
for the peculiarities of the Western Australian economy 
and excluding where appropriate those industries, or 
parts of industries, that should not be covered by the 
policy envisaged in a General Order made. 

Section 50 recognises the umbrella organisations 
concerned with industrial relations in Western 
Australia and it bestows upon them as well as the 
Minister the power to initiate cases involving policies of 
the most fundamentally important kind in a purely 
State context. However, that has been the case since 
1979 when the Industrial Arbitration Act 1979 
superseded the Act of 1912. Given the apparent wide 
concern with labour markets in a micro economic 
context, a topical subject that I am obliged to be aware 
of by reason of section 19 of the Act, it is reasonable to 
expect that the Confederation of Western Australian 
Industry and the Mines and Metals Association, at 
least would have initiated cases to achieve a maximum 
degree of labour market deregulation if indeed they 

were in support of that proposition. That they have not 
done so seems to me to underline the degree to which 
centralised wage determination, comparative justice 
and regulation by award are entrenched in the Western 
Australian industrial relations system. 

The Company's operations have been regulated by 
registered industrial agreements since 1972 and by 
award before then. It is the Company's proposition that 
for all practical reasons that coverage is in fact award 
coverage. The circumstances are far removed from 
those in the Hamersley Iron Pty Ltd Case (supra) where 
a de novo award was sought by the Union concerned. In 
my opinion the Unions' are entitled to rely on State 
Wage Case policy determined under section 51 in aid of 
their claim for an award. 

It goes without saying that when Alley J. refused the 
claim for a federal award extending to cover the 
Company's operations (supra), essentially because he 
did not believe that Federal award regulation should 
intrude into an area of industry regulated by the WA 
Commission since the industry's inception, he would 
have had the Wage Fixing Principles in mind. He would 
have known of the WA Commission's Principles and I 
believe he would have made his decision believing that 
wage increases according to the policies of the 
Commission laid down in State Wage Cases would be 
applied to the Company's employees. That is also the 
very least expectation of each one of the Company's 
employees and a matter of great interest to the Unions, 
particularly in view of their experiences on second tier 
wage increases (69 WAIG 991). But the Industrial 
Relations Act 1979 envisages that State Wage Case 
policy be administered through orders varying awards. 
Viewed in this light Alley J.'s decision supports the 
Unions' claim for an award. 

Of course an award does not have to be of the 
comprehensive kind common to the industry at the 
moment. An award can have as few as three clauses: a 
scope clause, a clause specifying the term of the award 
and a clause containing classifications and wages. 
There would be no hint of the Pilbara industrial 
relations climate associated with such an award and it 
may present a compromise arrangement that will serve 
to promote goodwill. I note here that promotion of 
goodwill in industry is an objective of the Act 
mentioned in section 6. With a specified term of three 
months, the term of operation agreed by both sides in 
the event of an award being made, after a short period of 
time and depending on their experiences, the Unions 
could move to add to its provisions if necessary. The 
Company would have to be careful to behave always as 
a good employer should, that is to say promote an 
employment relationship based on mutual respect, lest 
by its own actions and activities it eventually brings 
about an award of the kind it wants to avoid. Such an 
award would also satisfy the policy implications in 
section 51 of the Act: each of the Company's employees 
would receive the same wage treatment as all other State 
award employees at the same time. 

There need be nothing inequitable about an award of 
the kind I have described and given Mr Dixon's 
statement about existing terms and conditions of 
employment remaining in place in the event of their 
being no award, individual employees would have 
access to the Commission pursuant to section 29(b)(ii) 
in respect of benefits not allowed, that being the 
equivalent of award enforcement. In my opinion the 
advantage of an award of this kind is that the Unions' 
interests will be protected by the simple fact that there is 
an award. Moreover, the award can be varied if and 
when required according to prevailing circumstances. 
At the same time it would give the Company the widest 
scope to convince its employees that their interests lie in 
deregulation to the greatest possible extent, if that is 
what it really believes should happen, consistent with 
the philosophy of the Act. 
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Notwithstanding that the Unions and the Company 
are committed to restructuring and efficiency I believe 
the idea of a three clause award is ahead of its time. On 
all of the evidence I have, I believe the Company and the 
Unions are locked into hard and fast ideological 
positions influenced by recent experiences that prevent 
them from seeking a co-operative relationship that will 
serve to promote their mutual interests. It follows that 
being unable to make such a simple award I cannot 
allow an unregulated situation to prevail. I believe there 
should be award regulation with the object of providing 
a base on which a new relationship can be built. 

Since the adjournment of the proceedings there have 
been reports in the newspapers and at least one national 
industrial relations publication alleging that there is an 
on-going deterioration in the relationship between 
employees and the Company. That information is not 
evidence and I do not take it into account in making my 
decision. However, I now have firm views on several 
aspects of the claims and counter-claims, and since 
these aspects include the issues that seem to be of some 
concern at the moment, I have decided to take 
advantage of the power under section 27(1 )(s) of the Act 
and issue minutes of a proposed award concerning a 
limited number of the matters argued before me. 

The proposed award will be entitled the Robe River 
Iron Associates Employee Representatives and 
Grievance Procedure Award No. A4(l) of 1987. It will 
have a term of six months, that being an appropriate 
period of time to allow the necessary consideration to be 
given by the Unions and their members to the courses 
provided. 

On all of the evidence before me I have concluded that 
at Robe River the union convener concept has been 
thoroughly discredited and the term convener shall not 
be included in the award. However, the Company will be 
required to recognise employees in the role of shop 
stewards upon receipt of appropriate written advice from 
the secretary of the union concerned. The award will 
contain a liberty to apply provision allowing immediate 
application by the Unions for additional clauses. There 
will be liberty in respect of a clause to require that non- 
unionists pay money equivalent to union contributions 
to the Registrar who will then pay the money into the 
Consolidated Revenue Fund; and, there will also be 
liberty in respect of a clause concerning a new concept in 
local union representation entitled Site Organisations 
Representatives. This concept forms part of a system of 
options which is at the heart of the award. The options 
mechanism requires two grievance procedure clauses; 
the first. A, authorises shop stewards to deal with any 
grievance or dispute concerning the employees he 
represents and shall come into force on the date the 
award becomes operative; the second, B, is in the terms 
proposed by the Company in its counter-claims. It shall 
form part of an overall representation scheme in 
conjunction with the Site Organisations Representatives 
clause if that option is taken up by the Unions and 
becomes a reality. In that event grievance procedure A 
will be deemed to have been deleted from the award. The 
award shall also contain a variant of the Unions' claim 
concerning the utilisation of employees. This clause 
shall be operative on the same date as the award becomes 
operative, but it will be deemed to have been deleted from 
the award if the Unions do not exercise liberty to vary the 
award by the inclusion of the Site Organisations 
Representatives clause before the expiry of the specified 
term of the award. Other clauses contained in the award 
will be explained later in these reasons. 

I have already mentioned that it was Mr Dixon's 
submission on behalf of the Company that it is not 
necessary to have awards regulating the relationship 
between the Company and its employees, because the 
Unions have access to the Commission regarding acts of 
unfairness as they arise. In that argument shop stewards 

are seen as having a limited function, essentially being 
concerned with the grievance of individuals. Matters 
concerning groups of employees, such as Company 
policy decisions regarding overtime and shift work 
distribution, the transfer of employees, alterations to 
shift work arrangement and rostering are not, in the 
Company's opinion, matters to be dealt with or likely to 
be changed by shop steward intervention. That is the 
diametric opposite of the Unions' position. They believe 
that all of these matters should be regulated by award 
provisions and that shop stewards and conveners should 
be entitled to negotiate with the Company to settle 
disputes in these areas on behalf of the employees they 
represent. In the Unions' preferred arrangement, 
reference to the Commission follows exhaustive but 
unavailing negotiations at shop steward level. 
Furthermore, in their submission, such is the attitude of 
the Company that procedural rights laid down in the 
award are essential. 

The tenet of the Unions' arguments in this regard is 
that the modem day employment relationship is a 
partnership built on mutual respect. In the Company's 
view that notion may be laudable, theoretically, but in 
practical terms it is plain fancy. Shop stewards and 
conveners, in its view, play only according to their own 
rules. Moreover, it bases its view on humiliating 
experience suffered over a long time. Mr Tipper testified 
at length on his experiences in the period 1984 to 1986; 
with respect to conveners he was most convincing and he 
told a sorry story indeed. 

It is pertinent to mention here that in 1983 the Unions 
were brought to the point of deregistration with respect to 
the iron ore mining industry, and they were saved from 
that fate only at the last moment by giving an 
undertaking to the Full Bench of the Commission that 
from that point on they would carry out their respons- 
ibilities as registered organisations should. Three 
passages from the undertakings given by Counsel on 
behalf of the Unions ought to be repeated. 

The Respondent Unions comprehend that the 
success of the Industrial Relations Legislation by 
which they and the community are governed 
requires them, as with other parties to it, to 
approach the Commission in a frank and 
uninhibited way. Furthermore, and perhaps more 
importantly, they acknowledge that the law 
requires them to so behave no matter what they 
perceive as the relative justification for their 
actions or reactions. Each of the Respondent 
Unions has participated in the scheme of this Act 
and its predecessors for many years now. Each of 
the members of the Full Bench no doubt have had 
an opportunity to see each of the Unions positively 
and constructively contribute towards both the 
conciliation and the arbitration components of the 
system. 

In my respectful submission, none of the 
Respondent unions has a history of industrial 
action which, in the scheme of things, is more 
reprehensible or apparently irresponsible than the 
other Unions in the trade union movement. On the 
contrary, perhaps, some if not all of these Unions 
(and I speak generally) acknowledging the 
historical problems in the iron ore industry 
production and processing industry, have if 
anything paid a positive and constructive role in 
both components of the system, at least as much as 
their colleagues in the trade union movement who 
are not now before the Commission. 

The Act requires that, the Union acknowledge, 
they act on occasions in a manner which at least 
industrially in the short term is seen sometimes as 
unpalatable. What is on occaions seen as a duty to 



their members may sometimes be in conflict with 
the duties and obligations under the Act. They 
acknowledge, however, that if they wish to 
continue to participate in the system by continuing 
their registration under the Act and to have access 
to the Commission that predicament must be 
resolved by compliance with the Act. 

(63 WAIG 2218 at 2226.) 
Clearly the undertaking was given and accepted with 

regard for the special problems associated with the iron 
ore mining industry. But for the Unions' part they 
recognised that they had to overcome these problems, 
and obviously they had it within their power to 
overcome problems that were caused by on-site 
representatives at Robe River. By July 1986 nothing at 
all had been done. The conveners continued to rule 
because the Unions either could not, or would not, do 
anything about them. 

The question is not: has the Company behaved as 
badly since July 1986 as the conveners did before then, 
but whether there is reason for believing that the 
Unions will assert their authority over local 
representatives when the necessity to do so arises. Since 
I have already described the main elements of the 
award I propose to make, it will be obvious that I believe 
it is mot likely they will. They have successfully asked 
the Australian Commission not to regulate the Robe 
River operations by a federal award. 1 take that to mean 
that they sincerely wish to have the operation regulated 
by awards of this Commission, and that being so they 
are required to abide by the rules laid down by this 
Commission in every respect. 

It is not my intention to make regulatory provisions in 
the award along the lines proposed by the unions. That 
is not because I think no real problems have been raised 
in these areas, the evidence shows they have. However, I 
am of the opinion that such provisions are likely to 
cause as many problems as they may solve. At the same 
time I make it known that I have decided that the Robe 
Rate proposed by the Company should be refused. The 
reasons for that will be revealed in my reasons for 
decision accompanying the principal award. I mention 
the matter now because paid union meetings formed 
part of the package on which the Robe Rate was 
calculated and my attitude to that provision plays an 
important part in putting the award together. 

Noting that the cost to the Company of paid union 
meetings has been calculated at $161 740 per annum, I 
have decided to suspend the operation of those 
provisions. My purpose is the creation of an offset thus 
allowing the Award to be made as a result of 
restructuring. Although I take the trouble to say now 
that the offset has nothing to do with offsetting costs that 
may be said to be associated with the proposed 
utilisation of employees clause. I will address the 
Company's attitude on this point later on. 

As a member of the Commission in Court Session in 
Boans and Others v. The Shop, Distributive and Allied 
Employees Association of Western Australia (67 WAIG 
495), I was joined by Kennedy C. when making 
statements about the Wage Fixing Principles and the 
protection of employees' interests according to the de 
facto principle (pp. 508-509). That principle no longer 
applies and I am required to observe the restructuring 
imperative in the light of section 26 of the Act. 
Nevertheless, that does not alter the import of what I 
said in Boans and Others. The de facto principle 
established a rule whereby conditions of employment 
could not be worsened on the application of an 
employer unless the condition claimed by the employer 
was shown, on balance, to be in the best interests of 
employees. In a restructuring exercise the conditions of 
employment may be changed provided that in the end 
the package is fair and in the interests of the persons 
immediately concerned. 

In Boans and Others I was concerned with the Wage 
Fixing Principles as part and parcel of the 
Commission's policy in its general administration of 
industrial relations throughout the State. I was not 
prepared to accept the arguments and the evidence 
tendered by employers seeking to establish that 
employees would not be prejudiced if the employers' 
claims were granted, and that the right of retailers to 
trade on Saturday afternoon at much lower wage rates 
than double time rates as prescribed in the award was a 
consideration of overwhelming importance in view of 
new legislation cited as the America's Cup Yacht Race 
(Shopping Hours) Act 1986. I was concerned with 
situations where employers collectively deal with 
employees collectively and each makes claims upon the 
other. I said — 

In making these claims, each party endeavours 
to maximise its advantages according to its 
perception of the force of new or emerging 
circumstances operating in its favour and the party 
upon whom the claim is made relies upon the 
strength of its existing legitimate rights to prevent 
in-roads being made into them. 

In the present case, employees in the retail trade 
industry have the ability to influence the outcome 
of future events relating to Saturday afternoon 
trading hours and payment for them according to 
the strength of their negotiating position arising 
from the provisions of an award which advantages 
them. The Applicants carry the burden of proof on 
the subject of employee advantages but they have 
said nothing on the subject which shows that they 
appreciate the negotiating disadvantages for 
employees which the claim involves. Accordingly, 
I believe it would be an act of considerable injustice 
towards these employees if this Commission in 
Court Session was to hold they would be 
advantaged by granting the Applicants' claim. 

Undoubtedly, the defacto principle was important in 
the Union's argument in that case, but it was not crucial. 
I do not think that the result would have been different if 
the de facto principle had not been in existence. Section 
26 of the Act had to be observed, and it would not have 
been in the interests of retail employees that changes in 
their conditions of employment be allowed when it was 
known to the Commission that employers had no real 
appreciation of their employees' negotiating strength in 
a system where change is intended to be brought about 
amicably without recourse to industrial action. 

My statement in that case has much relevance in my 
thoughts on the subject of paid union meetings. More 
especially is that so in the light of the Company's view of 
a registered industrial agreement being, in every real 
sense, an award. 

Paid union meetings was never accepted by the 
Company as a fair and reasonable condition of 
employment; the matter was contested to the maximum 
possible extent before it finally became a condition 
prescribed in the Agreement. If ever there was a 
condition in an industrial agreement that deserved the 
appellation "award condition" it was the prescribed 
right of the Company's employees to attend union 
meetings during working hours without loss of wages 
for the duration of those meetings. What then might be 
said about section 41(7) of the Act and the Company's 
right to retire from the Agreement? (Perhaps the 
Agreement contains other provisions though not 
exactly comparable to the paid union meetings 
provision in the way I have described it, nevertheless 
falling in the same category.) I think the answer is found 
in section 26 of the Act. That section does not confer 
jurisdiction, but it does confer power. That is to say, a 
general power of conscience enabling the Commission 
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to read down another section in the Act unless it is 
manifestly intended not to be read down [Walkley v. 
Dairyvale Co-Operative (39 SAIR 330 at 358)]. 

In my opinion, in terms of fairness the Company was 
wrong to consider its position on paid union meetings 
only in the light of section 41(7) and to offer these 
provisions, amongst others, in exchange for a sum of 
money called the Robe Rate. The provision is not a rort. 
nor is it excessive as the Company believes. It was so 
firmly established that it warranted being cancelled 
only by agreement, as in the cancellation of an 
award. 

In my second tier wage decision (68 WAIG 2877 at 
2878) I expressed very strong views on the subject of 
paid union meetings. The "end" from the point of view 
of employees in the industrial relationship as I saw it 
was their security and well-being. Employee solidarity 
was a means to that end. Unions can be viewed as a 
means to that end also, but they are more usually seen as 
the means of achieving solidarity, the presentation of a 
united front when demands are made against an em- 
ployer, and the bargaining unit acting for employees. 
The possibility I foreshadowed was a devolution in the 
processes of decision making to the pNnt where the 
most important decisions about employee interests and 
well-being are made by them without the involvement 
of unions, a not impossible situation given section 73 of 
the Act. I expressed my view that a wage based 
inducement to forgo the right to meet during working 
hours was totally inappropriate, and finally I said that 
the least evidence I would require before allowing paid 
union meetings as an offset was that a majority of the 
Company's employees should understand the question 
of principle involved and the possible implications of 
forgoing the right in the longer term. 

I must say that on this occasion I am no better in- 
formed about a majority view amongst employees on the 
subject in question. However, I am not considering an 
offset relating to a wage increase. Furthermore, I wish to 
emphasise that I am suspending the paid union meetings 
provision indefinitely; I am not cancelling it. 

All of the evidence points to the fact that the Unions 
and the Company have painted themselves into their res- 
pective ideological comers, and I believe that the real 
interests of all of the Company's employees require that 
the industrial relations fundamentals be recast. In my 
opinion, neither side has proffered a suitable solution, 
but there are elements in the arguments of both sides that 
are useful to me in making the award. In the circum- 
stances I believe it will be in the interests of employees if 
their paid meeting rights are suspended to provide scope 
by way of offsets in relation to other matters of 
fundamental importance to them, after all paid union 
meetings are not the end, they are also a means to the end 
and I do not forget that fact in reaching my decision. 

In the area of occupational safety, health and welfare, 
a division of industrial relations after all, the question of 
employee representation at worksite level is settled by 
Act of Parliament. Representatives are elected in their 
positions by their fellow employees; their duties and 
responsibilities are laid down by statute, and they are 
accountable for their actions by way of fine or, 
disqualification by the Industrial Relations 
Commission. Since it is employees who become 
representatives and the statute applies to industry, 
mining excepted, throughout the State, and I am 
informed that similar legislation will be introduced for 
the mining industry, I am unable to see how it could be 
realistically argued that employee representation along 
similar lines with a similar degree of representative 
involvement should not be allowed generally at work 
place level in respect of the more traditional areas of 
industrial relations. Indeed, given that "welfare" as 
defined is part of the subject dealt with by 
representatives elected under the Occupational Safety. 

Health and Welfare Amendment Act 1987, it is quite 
conceivable that there will be issues raised under that 
Act which overflow into the traditional industrial 
relations area. For example, working in places where 
the temperature is raised by artificial means above 
certain levels would, I think, on any sensible 
construction of "welfare", where the circumstances 
demand it require a variation to the hours provision of 
an award. I can also say that an approach to the 
question of work site representation along the lines of 
the Occupational Safely, Health and Welfare Act is 
within the boundaries of Mr Dixon's arguments as to 
how I should proceed to make an award: that is to say, 
having regard for a general standard, and not a 
concession made to employees or a union by another 
iron ore mining company. 

The convener system of representation at workplace 
level became an indulgence at Robe River and it carried 
the seeds of its own destruction. However, that should 
not stand in the way of new systems of representation 
provided these systems are consistent with acceptable 
standards. I believe that so long as there is 
accountability, a system of workplace representation 
can be a basis for goodwill. 

Furthermore, it seems to me that certain aspects of Mr 
Tipper's testimony supports my thinking. He testified 
that a 25 percent labour turnover rate was desirable rate 
of turnover in a mining project, employees should 
remain about four years. The reason for that rate, as I 
understand his testimony, is that staleness at work and 
in the community should be discouraged and new ideas 
and methods encouraged. In my opinion it is 
impossible that such thinking not be given equal 
application in the field of industrial relations 
management at Robe River. Moreover, the funda- 
mental proposition in Mr Schapper's whole argument: 
that the industrial relationship is one of mutual respect, 
cannot seriously be challenged in the light of the 
authorities he relied upon in this matter. 

Much has been alleged by each side about the other 
regarding their general attitudes to responsible and fair 
industrial relations. I might enquire how it is that the 
Telfer goldmine operation is able to have an award, 
involving the same Unions as are the Applicants in this 
case, containing the following shop stewards provision 
as well as a comprehensive grievance and dispute 
procedure. 

An accredited shop steward shall be entitled to 
time off duty without loss of pay for the time 
reasonably and necessarily spent on union 
business, provided that the absence from duty is 
subject to prior arrangement and is approved by 
the employer. The approval of the employer 
required pursuant to this clause shall not be 
unreasonably withheld. 

Of that provision I merely say that it is a clause cast in 
such simple terms as to, necessarily, originate in trust. 
The requisite trust is not impossible to achieve at Robe 
River even though there are difficulties at the moment. 
While that possibility exists the parties are bound to 
pursue it out of mutual respect. 

Although the Unions' registered rules give scant 
recognition to shop stewards and none at all to the 
broader concepts of workplace representation, that is 
obviously a state of affairs providing no concern to the 
Parliament in making laws for the election of site 
representatives in the safety, health and welfare areas of 
the employment relationship; nor has it stood in the 
way of award recognition of the shop steward concept. 
The question, as far as I am concerned, is simply what 
kind of on-site representation should be installed; and 
as to that, as I have already explained, I think I should 
lay down options for real consideration by the Unions 
and their members rather than decide the question 
myself. 
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Grievance procedure A is based on the grievances 
and disputes provision found in Part II of the Metal 
Trades Award with additions taken from Clause 37 of 
No. 10 of 1979. Under this provision shop stewards are 
empowered to discuss with their foremen any grievance 
or dispute raised by employees the steward represents. 
Speaking generally, grievance procedure clauses follow 
a fairly standard format and the provisions I propose 
contain no real exceptions to the rule save, perhaps, 
subclause (l)(d) wherein shop stewards and the 
Company must prevent stoppages of work and commit 
themselves to amicable settlement procedures. 
However, the clause in its entirety is but a variation on a 
provision contained in Industrial Agreement No. 10 of 
1979 and currently in force by virtue of the section 32 
orders. I am not acting contrary to the Wage Fixing 
Principles by including the provisions in the award. 

The proposed Shop Stewards clause requires the 
Company to recognise an employee as shop steward on 
receipt of written advice from the union secretary 
concerned that the employee has been appointed shop 
steward for a specified group of employees, and that the 
employee in the role of shop steward is subject to the 
authority of, and able to be removed from the role by, 
the Secretary. 

If that clause conveys strict requirements then there 
should be no doubt that that is my intention. At the 
same time, however. I would not tolerate the Company 
reading down the powers of shop stewards in respect of 
grievances and disputes raised by the employees 
represented by them. 

What the shop stewards must realise is that their 
activities are regulated by the whole of the grievance 
and procedure provisions. These provisions must be 
followed otherwise employees may relinquish their role 
as shop steward by order of the Commission, just as 
occupational health, safety and welfare representatives 
may be removed from their positions by the 
Commission. Moreover, shop stewards and the Unions 
should consider the implications that arise out of 
section 83 of the Act in relation to the activities of shop 
stewards when these activities are regulated by an 
award provision. Section 82(2) is also relevant. Section 
83(1) provides that "subject to this Act, where a person 
contravenes or fails to comply with any provision of an 
award, industrial agreement or order, other than an 
order made under section 32 or 66... the "employer... 
or any person on his own behalf to whom the award... 
applies, may apply in the prescribed manner to an 
Industrial Magistrate for the enforcement of the award 
..and section 83(2) provides that where 
contravention or failure to comply with an award is 
proved, the Magistrate may "issue a caution or impose 
such penalty as he considers just not exceeding $1 000 
in the case of an employer, organisation or association 
and $250 in any other case". The implications arising of 
section 83 seem clear enough, but section 82(2) is also 
clear in that an application for an enforcement "shall 
not be made otherwise than to an industrial 
magistrate". 

The upshot of these observations is that an award 
provision regulating the activities of shop stewards 
taken in conjunction with sections 82 and 83 of the Act 
is the real basis of shop stewards' accountability. 
Furthermore, if this becomes the worksite 
representative option preferred by the Unions and their 
members, they cannot complain about accountability i f 
they accept the Occupational Health, Safety and 
Welfare Act in all of its respects. 

The optional shop stewards arrangement is the 
Company's proposal working in conjunction with the 
Site Organisation Representative concept. 

Whilst rejecting the convener concept I have formed 
the opinion that there is a need for a local leadership 
representing the interests of all of the Company's 

employees in matters of general and not sectional 
importance. Such leadership, which I give the name 
Site Organisation Representatives, should have a 
thorough knowledge of the operations of the Company 
and be able to obtain and collate information for the 
Unions in their task of negotiating with the Company 
on award conditions or in presenting cases to the 
Commission. 

Site organisation representatives should not, at the 
same time, be shop stewards, but should be available to 
advise and assist shop stewards as a full-time 
organisation official would. These representatives 
should work during each week as any other employee 
works, except when required to attend industrial 
relations meetings or Commission hearings and 
conferences, or when dealing with management on a 
matter of importance to employees generally. While 
being excused from all overtime work and away from 
work from time to time, the representatives should 
suffer no reduction in annual income arising from 
ordinary wage, overtime and shift work payments. The 
cost of the difference between ordinary wages received 
on the one hand, and ordinary wages plus overtime and 
shift work payments that a representative would have 
received in the ordinary course will be offset by the 
savings to the Company by the suspension of paid 
union meetings during working hours. But I emphasise 
that I am concerned here with restructuring not 
arithmetical precision. The object is to encourage 
representatives to devote non-work time to acquiring 
industrial relations knowledge and communicating 
skills without being financially disadvantaged by 
comparison with employees whose interests are being 
served. Furthermore, it is because employees generally 
are being required to forgo a right that the 
representative will not be financially disadvantaged, 
and neither the employees nor the representative are 
beholden to the Company for the representation pro- 
vided. Moreover, it is because employees generally have 
forgone a right that representatives should be installed 
and removed from their position by vote of the 
employees, not by union appointment. 

I accept that in the iron ore mining industry 
subsidisation of union activities is a well established 
practice, but on all of the evidence I have before me 
concerning industrial relations at Robe River, I believe 
that subsidised union activities played a large part in 
bringing about the events of July 1986. Therefore, 
industrial fashion notwithstanding. 1 think on-site 
representation will be better served the further it is 
removed from the Company's financial assistance. The 
idea of representatives elected by employees from 
amongst their number seems to me to reflect a principle 
of union independence apparently long ago forgotten 
in the iron ore mining industry. 

However, it must be understood that representatives 
cannot usurp the power of the Unions. If the idea 
becomes a reality there will be rules to regulate their 
conduct just as there is with shop stewards. 

I have also included a clause in the award to establish 
an information sharing plan. In my opinion such a plan 
is essential to achieving a degree of trust and goodwill 
between the Company and all of its employees that will 
ensure that the operation functions at the highest level 
of efficiency. I also believe an informed workforce will 
provide stability thus enhancing the Company's 
trading prospects. The plan encompasses the 
guidelines contained in the Unions' Exhibit No. 62. 
National Labour Consultative Council, Guidelines on 
Information Sharing. 

I wish to emphasise that part of the purpose of my 
award is to have the Company and its employees think 
very carefully about the meaning of mutual respect. As I 
have already said, it cannot be seriously suggested that 
such is not the basis of the modern employment 
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relationship. But it was the Unions who insisted that it 
be foremost in my thinking, and that being so it falls as 
much upon them as it does the Company to ensure that 
the past does not govern the future relationship between 
Company and employees. 

But mere reasons for decision are not enough. Clearly 
the Company will be required to recognise shop 
stewards and representatives and to share information 
with employees. But the purpose underlying these 
requirements is the achievement of goodwill and the 
prevention of threatened impending or probable 
disputes, these being the objects contained in section 6 
of the Act. It follows that if the award I propose does not 
achieve these results there is no reason for its existence. I 
remind the Unions of my earlier reference to 
deregistration proceedings in 1983 and I make the 
further observation that deregistration being possible 
on so narrow a basis (in respect of the Company's 
employees) it becomes an appropriate option for 
dealing with future industrial trouble. 

The evidence of bitterness and tension between 
unionists and non-unionists concerns me greatly. The 
seat of the problem appears to be at Pannawonica. Mr 
Dixon sought to convince me that in the main the 
evidence came from the testimony of discredited and 
disgruntled shop stewards and that I should not place 
much weight upon it. I am not as sanguine as he. I 
believe there is a very real possibility of industrial 
trouble of the worst kind at the Pannawonica end of the 
project over this issue and if trouble does arise there I 
am sure the employees in Rail and at Cape Lambert will 
support it by industrial action of their own. 

As to the possibility for support of industrial action at 
Pannawonica from Rail, there is Ford's case to show 
how deep is the resentment towards the employment of 
non-unionists in that particular area of employment (68 
WAIG 1125). Evidence in that case revealed that a long 
friendship between Mr Ford, a locomotive engine 
driver highly respected in that capacity by the 
Company, and Mr Henry, Superintendent Rail, had 
broken down because of their different views on 
unionism. In that case, as in the present case, Mr Ford 
impressed me as a man with strongly held views. Indeed 
I think it most likely that he would be a leader of Rail 
employees on the subject, and I say that in no dis- 
respectful way, or as though to imply irresponsible 
behaviour on his part. As to Cape Lambert employees 
and the likelihood of their involvement in industrial 
action on the subject, I have heard sufficient testimony 
from union witnesses about statements made by 
Company representatives during employment inter- 
views to convince me that the average employee could 
easily be led to accept that the Company encouraged 
non-unionists to take up employment with the object of 
weakening the unionists' position. Notwithstanding 
that the Act is concerned with protecting the interests of 
unionists and non-unionists equally in the employ- 
ment relationship, and Mr Tipper's testimony is that 
that is also the Company's position, non-unionism is 
notoriously a cause of dispute and the potential it holds 
for industrial action being taken has not escaped the 
attention of the Parliament. 

Whereas in the Industrial Arbitration Act 1979, item 
(k) in the definition of "industrial matters" excluded the 
Commission's jurisdiction on "any of the following 
matters" — 

(i) compulsion to join a union to obtain or hold 
employment; 

(ii) preference of employment at the time of, or 
during, employment by reason of being or not 
being a member of a union; 

(iii) non-employment by reason of being or not 
being a member of a union; 

or any matter relating thereto. 

these exclusions were removed from the definition 
"industrial matters" in the Industrial Relations Act 1979 
(No. 114 of 1984) and similar, though not identical, 
provisions were inserted as section 23(3)(e) and (f). The 
result was that in the exercise of the jurisdiction 
conferred on the Commission by section 23(1), the 
Commission was dispossessed of power to provide 
for— 

(i) compulsion to join an organisation to obtain 
or hold employment; or 

(ii) non-employment by reason of not being a 
member of an organisation; 

or to "provide for preference of employment at the time 
of, or during, employment by reason of being or not 
being a member of an organisation". 

Obviously, compulsory unionism and preference to 
unionists are now industrial matters; they are not 
matters within power. What that means is that the 
matters set out in section 23(3)(e) and (f) are within 
jurisdiction and therefore, for example, might be the 
subject of a conference under section 44. Furthermore, 
importantly, it will be seen that the closing words "or 
any matter relating thereto" contained in the exclusion 
in item (k) in the definition of "industrial matters" in the 
Industrial Arbitration Act 1979, do not appear in 
section 23(3)(e) or (f) in the Industrial Relations Act 
1979. Therefore, what the Commission is not now 
empowered to do in relation to disputes concerning 
non-unionists is not in all respects the same as what it 
lacked jurisdiction to enquire into and deal with 
between 1979 and 1984. 

For example an employee in a particular workplace 
may be the subject of strike by all other employees 
because he will not be compelled to join the union to 
which all of the others belong. The matter may be 
considered at a section 44 conference, and if it be 
assumed that the Commission is without power to make 
an order requiring the objecting employee to join the 
union, the obvious recommendation for the 
Commission to make to achieve an amicable settlement 
would be along the lines of the standard preference to 
unionists clause found in awards of the Commission 
between 1964 and 1979 [Food Preservers' Union of 
Western Australia, Union of Workers v. Peters Ice 
Cream (WA) Ltd and Others (44 WAIG 91 at 514)], based 
as it was on section 61B in the Industrial Arbitration Act 
1912-63 and 1912-77. The employee who will not be 
compelled to join the union can be asked to pay at 
regular intervals an amount of money equal to union 
contributions while he remain at the workplace, and the 
unionists can be asked to accept this arrangement, thus 
end their strike in consideration of the non-unionist's 
interests as well as their own while being asked to accept 
a solution considered fair and reasonable by 
Parliament between 1964 and 1979. and, apparently, by 
industry as a whole. 

But the question I pose is; does the Commission have 
power to make an order along the lines of the 
recommendation just described? In making a 
recommendation the Commission would have shifted 
the emphasis from compulsory unionism to a "matter 
relating thereto". Furthermore, in today's 
circumstances "exemption" is not a consideration; no 
one can be compelled to join a union. However, the fact 
is that compulsop' unionism is an industrial matter 
under the Industrial Relations Act 1979,1 am certain of 
that. Therefore, it seems ludicrous to me, given that the 
objects of the Act include "means for preventing and 
settling industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality", that an historically practical and fair 
solution by way of a recommendation should not be 
available to the Commission by way of an order in 
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similar circumstances, except that no amicable solution 
can be arrived at. The exclusionary words in item (k) of 
the definition "industrial matters" in the Industrial 
Arbitration Act, namely — "any matter relating thereto" 
are not found in section 23(3)(e) or (f) of the Industrial 
Relations Act 1979. But item (k) had an exhaustive 
character; and it seems to me that it would have been 
intended to catch everything related to compulsory 
unionism and preference to unionists whether these 
related things arose from decisions of the Commission 
or section 61B of the Industrial Arbitration Act 1912-77. 
The words in question being excluded from section 
23(3)(e) or (f) in the Industrial Relations Act 1979, and 
there being nothing in the Act to the contrary, I believe 
the question posed should be answered affirmatively. 

The old formula recognised that which industry 
considered was fair: employees enjoying the benefits of 
an award ought to contribute to their achievement, and 
as long as unions were the means by which these 
conditions were achieved, then employees should 
contribute to the unions they were eligible to join. 
Exemption was allowed to employees holding a 
genuine objection to joining a union on religious or 
moral grounds. In these circumstances unionists were 
prepared to agree that no action would be taken against 
the objectors so long as the objectors backed their 
convictions by paying the equivalent of union 
contributions to a religious or genuine charitable cause. 
In the final analysis, what the unionists were not 
prepared to accept was that financial discrimination 
should be visited upon them. 

These days the Parliament has decreed that 
employees should not be required to join unions, 
simplicita. But it has not said that unionists alone should 
bear the costs of award proceedings, while at the same 
time it demands that no person shall contract out of an 
award. 

In my opinion the fundamentals remain unchanged. 
In this case such evidence as I have does not suggest 
objections to union membership through religious 
conviction, but merely objection to unionism per se. 
Non-unionists at Pannawonica are a minority group; 
nevertheless, the evidence shows that they are 
organised to a degree and some at least are as 
contemptuous of unionists as unionists are of them. I 
think it will be in the best interests of both unionists and 
non-unionists and the Company, if I do as much as I 
can to ensure that non-unionists contribute financially 
to achieving award conditions and employee security as 
do unionists. However, while I have evidence for my 
conclusion the matter is not before me as one for 
determination. In the circumstances the best I can do is 
reserve liberty for the Unions to apply in the manner 
proposed in the award. I have specified that non- 
unionists pay to the Registrar money equal to union 
contribution. The Registrar is required to pay the 
money received into the Consolidated Revenue Fund. I 
think the unionists can accept that while the amount 
contributed to that fund will be minuscule in absolute 
terms, at least non-unionists will be making a direct 
contribution to financing the machinery of State, 
including the Industrial Relations Act. 

I do not overlook the possibility of some non- 
unionists becoming members of the Unions once they 
have to pay to the Registrar money equivalent to union 
fees. If that possibility becomes a reality what I believe 
is, at least, a threatened dispute will become less so. 

The Unions' claims include provisions for regulating 
the level of rents paid by employees for accommoda- 
tion, as well as regulating charges for power and water. 
They also want certain parts of the joint tenancy 
agreements between the Company and employees 
overridden by award provisions. 

These claims are objected to by the Company, 
primarily on jurisdictional grounds. It also 
counterclaims for a location allowance. If the 
counterclaim is allowed, employees will be required to 
pay rents for housing at "economic" levels during 
periods of unauthorised absences from work. A further 
result would be that a condition in the joint tenancy 
agreement between the Company and some of its 
employees would, by award condition, apply to all of 
the Company's employees. On the basis of Mr Tipper's 
testimony the justification for this allowance is that the 
Company should not be required to encourage 
unauthorised absences (employees participating in 
strikes and stoppages) by subsidising such absences. 

The principal purpose of the counterclaim is the 
discouragement of industrial action by employees 
through award prescription. That is something that 
ought to be approached with caution, for so bad was the 
industrial relationship under the reign of conveners at 
Robe River, that an over-reaction on the Commission's 
part may lead to consolidating a balance of power in 
favour of the Company that is quite unfair and unwise. 
Accordingly, I think it would be appropriate if the 
matters in the claims and counterclaims concerning 
rents and charges for power and water usage were dealt 
with now while the subject of mutual respect in the 
employment relationship is under consideration. 

The jurisdictional question was raised in re 
Engineering Trades (Government) Award, Application 
No. 709 of 1980 (61 WAIG 1269). The claim required a 
board to be set up to review and fix the level of rents 
charged for employees' accommodation. The evidence 
before the Commission concerned the circumstances of 
one employee only, a district electrical technician, but 
the implications arising from the Commission's 
decision in terms of principle are obvious and 
important. The house occupied by the employee was 
not owned by his employer — the Public Works 
Department — but by a statutory body known as the 
Government Employees Housing Authority. In that 
context neither the level of rent paid by the employee, 
nor the inclusion of the provision claimed for insertion 
in the Award qualified as an industrial matter, neither 
affected nor related to the work, privileges, rights or 
duties of the employee or the Department in the 
relevant sense. However, that is not to say that if the level 
of rent to be paid by the employee was a term in the 
contract of service, the house in this event being owned 
by the Department, it would still remain outside the 
definition of industrial matter, even though occupancy 
of the house by the employee is optional and not 
necessary for the efficient or better performance of his 
duties. If the employee contracted with the Department 
that he have the option of taking up occupancy of a 
house at a low rent as a condition of his employment, 
that would be an industrial matter within the plain 
meaning of the opening words in the definition because 
it would affect or relate to the right of the employee to 
take up his option upon the house becoming available 
for occupancy by him, and it would affect or relate to the 
duty of the Department to make the house available to 
him. But the level of rent paid is also an industrial 
matter because it relates to the remuneration of the 
employee and the price paid by the Department in 
respect of his employment [item (a) in the definition of 
industrial matter]. 

As support for my propositions, I refer to the decision 
of Maidment J. of the New South Wales Industrial 
Commission (27 January 1989) Case No. 806 of 1988, re 
Crown Employees Department of Main Roads 
(Administrative and Clerical Officers Salaries and 
Residents) Award. It is directly to the point that 
Maidment J. said of the evidence as to employee 
motivation concerning occupancy, that it went no 
further than to enable a conclusion that "generally 



speaking, officers to whom the benefit is available, 
have, in deciding upon the acceptance of work outside 
Sydney, taken into account the level of rent in those 
cases in which the Department of Main Roads has 
made accommodation available". He then said, 
importantly — 

It is not suggested that accommodation is made 
available at all country locations at which officers 
of the relevant categories elect to work, nor are the 
employees required to live in Department of Main 
Roads residences when such accommodation is on 
offer. The provision of departmental 
accommodation is dependent upon availability 
and the work function of the office concerned. (My 
emphasis.) 

Concerning the case for the Department, His Honour 
pointed out that — 

Counsel argued, that the Commission lacked 
jurisdiction to grant the application, essentially 
upon the basis that the payment of rent for a 
departmental house is not necessary in terms of the 
employer/employee relationship. 

However, His Honour concluded — 
... there is nothing in this argument. The 

definition of Industrial matters' in the Act includes 
all things affecting or relating to work done or to be 
done, or the privileges, rights, or duties of 
employers or employees in any industry ... and it 
seems to me that the subject matter in this case has 
to do with the privileges and rights of employees as 
employees, in the industry concerned. 

His Honour did not refer to the duties of employers in 
the sense that I have, but if I may so so, I think it went 
without saying. 

Assuming for the moment that there are no historical 
reasons for reading down the definition of "industrial 
matter" to exclude housing rentals, and I will deal with 
this possibility shortly, the apparent complications 
found in such decisions as Warner Pty Ltd v. Williams 
and Others (73 CLR 421) and Fox v. Dalby (1874) LR10 
CP 385 [cf FieldingC. in re section 50 application (1987) 
(67 WAIG 778)] are red herrings. They should not be 
called in aid of reading down the provisions in the 
Industrial Relations Act 1979. 

In the Hon Minister for Water Resources and Others 
v. Australian Workers' Union, Western Australian 
Branch (62 WAIG 1584) the Commission in Court 
Session disagreed with a proposal put forward by the 
employers that the fixation of rents should not be 
regulated by award provisions, but rather by the 
landlord. The reason behind the employers' proposal 
was Government policy aimed at achieving a 
standardised result for all Government employees. In 
the final analysis, the Commission accepted the 
concept of standardised rents, whilst rejecting the 
employers' preferred manner of dealing with the 
subject. That was to delete the provisions in question 
from the awards, thus enabling the landlord to fix rents 
at the standard level, notwithstanding the nature of the 
industry in which the employee was engaged. The 
employers envisaged that if a dispute arose the Union 
concerned would refer the dispute to the Commission 
pursuant to section 44 of the Act. But the Commission 
was of the view that the proposal did not pay due regard 
to industrial considerations, believing that industrial 
unrest might be promoted when it could be avoided. 

The obvious point arising from that case is the 
recognition of all concerned that the Commission had 
jurisdiction to fix rents under the Industrial Relations 
Act 1979. 

Some five months after the decision of the 
Commission in Court Session in the AWU case (supra) 
the subject of housing rentals was expressly excluded 
from the definition of "industrial matters" in the 
A71931-4 

Industrial Arbitration Act 1979 (No. 121 of 1982). But by 
No. 94 of 1984 the exclusion was removed from the 
definition in the Industrial Relations Act 1979. On the 
same reasoning as applied by the Industrial Appeals 
Court in the Princess Margaret Hospital case 1975 (55 
WAIG 543) in deciding that the re-employment of a 
dismissed employee is an industrial matter, I believe 
that the legislative developments inl982 and 1984 put it 
beyond doubt that housing rentals is a subject within 
jurisdiction. 

It has occurred to me that item (i) in the definition of 
"industrial matter" might be a new provision in the 
definition militating against my belief. It will be seen 
that an organisation of employees and an employer 
may agree that a matter be dealt with as though it were 
an industrial matter. But an agreement may result from 
force rather than amicably, and if that possibility be 
allowed it might be said that the opening words of the 
definition should be read narrowly. But the item really 
says no more than what was said in section 171 of the 
Industrial Arbitration Act 1912 from its inception. To 
my knowledge it is a formula not used frequently these 
days, if it be used at all. Under the Act olT912 section 171 
has apparently had no bearing on the construction of 
the definition and I think that I may now safely 
disregard item (i). 

Mr Dixon disagrees with me concerning the results of 
the legislative changes. He bases his reasoning on the 
decision of the Full Bench of the Commission in the 
Metropolitan Laundry Workers case (62 WAIG 2424 
per O'Dea P. and Fielding C.) wherein the decision of 
the Industrial Appeals Court in the Hospital 
Employees case (54 WAIG 1266) concerning deduction 
of union dues was followed. He contends that 
Parliament, having by No. 94 of 1984 expressly made 
deduction of union dues an industrial matter, the Full 
Bench and the Industrial Appeals Court having found 
otherwise as a matter of law, would have expressly made 
housing rentals an industrial matter if in fact that is 
what it intended. Logically that argument is no more 
compelling than the otherbased on the reasoning in the 
Princess Margaret Hospital case. But it is funda- 
mentally flawed in that it necessarily requires a narrow 
construction of the words used in the "industrial 
matters" definition. Such a construction of the 
definition would import great uncertainty in an area 
where clarity ought to prevail. But in any event, a 
narrow construction of the definition was eschewed by 
the Full Bench of the Commission in Nos. 1666 and 
1689 of 1988 (7 August 1979). That decision, taken in 
conjunction with Maidment J.'s decision requires me to 
reject Mr Dixon's argument. 

In the Yampi Award case 1956 (36 WAIG 593 at 597) 
the price to be paid by employees forboard and lodging 
was fixed by the Court of Arbitration (per Nevile J.). The 
ratio in that decision was that the Company, having no 
competitor in the provision of board and lodging, could 
not be permitted to charge whatever it liked, for such a 
system would permit the introduction of similar evils to 
those which the Trucks Acts sought to prevent. The 
reasons for decision in that case also reveal that 
Company houses were available for occupancy by 
employees on a rental basis and that some married 
employees occupied these houses. There does not 
appear to have been any dispute before the Court on the 
levels of rent charged for these houses, but it follows that 
the basis for the Court's intervention with respect to 
charges for board and lodging would have justified 
similar intervention with respect to the level of rents 
charged for housing occupancy if the circumstances 
had demanded it. Certainly that would have applied to 
married men accompanied on the island by their wives 
and families. 
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I do not think there is any better example of an 
isolated minesite in Western Australia than is provided 
by mining at Yampi Sound. But it is not the fact of 
extreme isolation by itself that gives rise to board and 
lodging, and. logically, housing rentals being an 
industrial matter. Nor is it the actuality of an evil; it is 
simply the potential for evil arising out of the relative 
power positions of the parties to the contract of 
service. 

Speaking generally, if the evil spoken of is actualised, 
the employer will, by increasing rents, reduce 
employee's disposable income, while at the same time 
reducing its own labour costs. In other words, 
employees are disadvantaged while the employer is 
advantaged. But it is not necessarily at this point that 
mutuality of interests between employees and employer 
in that relationship has a bearing on the interpretation 
of the expression "industrial matters". That becomes 
important when the decision is made to make an award 
or order to suppress the evil. Thus it is a likely result that 
the mutual interests of employer and employees will be 
promoted if rentals charged for housing 
accommodation are fixed at appropriate levels, 
perhaps at some fixed percentage of the lowest wage 
prescribed for employees in the Award concerned. If 
that is done it is likely that certainty amongst employees 
regarding disposable income will lead to contentment 
at the workplace resulting in great productive efforts on 
the employees' part. That is a situation in which mutual 
interests in the employment relationship are readily 
seen and the matter in question has all of the essential 
characteristics of an industrial matter. 

Today at Koolan Island in Yampi Sound employees 
occupy Company houses for which they pay extremely 
low rents. The situation has not changed over the years 
in this respect and the same is able to be said in respect 
of charges made for board and lodging. Both subjects 
remain "industrial matters" today on the basis of the 
principle extracted from Nevile J.'s 1956 decision. I do 
not even suggest that the Company concerned at Yampi 
Sound would have attempted to take unfair advantage 
of employees occupying rented housing by drastically 
increasing the level of rents paid; however, I believe that 
except for the period 1982 to 1984, when housing rentals 
were expressly excluded from the definition of 
industrial matter in the Industrial Arbitration Act 1979. 
it would have failed to do so if it relied upon the 
Commission having no jurisdiction over the matter and 
therefore no power to upset the Company's decision. 

The Yampi example shows that in the case of rents it 
is, at base, the relative power positions of parties to a 
contract of service that leads to the matter being an 
industrial matter. The same reasoning can be applied to 
other mining operations. The degree of isolation of a 
townsite associated with the mine might be important 
in determining relative power positions between 
employers and employees, but other circumstances 
might be used to reveal the same thing. 

Mr Dixon has invited me to use my own knowledge of 
the level of rents paid for Company housing in the iron 
ore mining industry, and to compare these levels with 
those prevailing generally in the relevant coastal areas. 
It is fair to say that the ratio is about one to five. Mr 
Tipper has testified on competition for labour and 
remuneration packages and taking this testimony into 
consideration along with my knowledge of the rents 
paid by employees at the Telfer gold mine, it is also fair 
to say that the one to five rental ratio between mining 
employees and employees generally is normal in the 
areas mentioned. Obviously the disposable income of 
mining employees generally will be higher, vis-a-vis 
other employees because of the low rents advantage. 
That will be so unless the other employees receive. 

compensating allowances from their employers. 
However, it is implied in Mr Dixon's submissions that 
this is not the case. 

Where employees have developed lifestyles based on 
a relatively high level of disposable income resulting 
from low rents, those rents being part of remuneration 
packages originally for the purpose of attracting 
employees to particular mining projects, and if now 
they are told that they will have to pay rents equivalent 
to those paid by employees generally in the region, there 
will be no less a demonstration of relative power 
positions than will arise at the most isolated townsite 
when an employer decides to increase rents to that 
degree. In the first case, except for industrial action the 
employees would be powerless vis-a-vis the employer 
because they would be committed to a lifestyle based on 
a fixed real income level. Alternative housing is 
available, but since it is available at rental levels about 
to be charged by their employer, employees are no 
better off by moving out of Company housing. 
Furthermore, the argument is not overcome even if 
some employees do move out. It is the general case that 
matters, for therein is the potential for employee 
reaction directed against an employer's decision. In the 
absence of the Commission's jurisdiction to deal with 
the matter it will only be the combined action of 
employees that can redress the power balance that lies 
in the employer's favour. 

These observations have relevance to the present 
case. All of the parties know that I was involved in the 
making of the first Award regulating the Pilbara iron 
ore mining industry and I can say that as a Union 
official before then I was often on the mining sites in the 
Pilbara during their construction phase, excepting the 
Robe River project. My knowledge of housing rentals in 
the iron ore mining industry goes back to that period 
and I know they were part of remuneration packages 
intended to attract workers from all around Australia in 
an exceptionally tight labour market. But that says no 
more than was said by Mr Tipper when giving his 
testimony about the labour market today and the 
problems faced by the Company in this respect. 

In the copy of the employment "offer" dated 21 
October 1985, it was provided that where married 
accommodation is made available, it was subject to an 
employee's continuous employment with the Company 
and observance of the tenancy agreement. It is no aid to 
construing that clause that there is a clause in the 
contract of employment as shown in Exhibit 1, where it 
is expressly provided that the Company is under no 
obligation whatsoever to provide or arrange 
accommodation for an employee and dependants, and 
that any arrangements made for accommodation 
between the Company and employees do not form part 
of the contract of service and are private matters 
between those parties. If it was claimed that the clause in 
the latter document clarifies the intention of the earlier 
"offer", it can be equally claimed that the Company 
deliberately set about changing what was always 
understood by Cliffs Robe River, the Unions and the 
employees. 

Nor is it to the construction of the offer to say that 
employees are not required to seek Company 
accommodation and that there is evidence that some 
employees have not done so. Equally, that is ground for 
a claim that an employee who does not receive each 
week the same disposable income as other employees 
who perform the same work is unfairly discriminated 
against and should be paid an equalising allowance. 

I am not aware of any difference of opinion or dispute 
between Cliffs Robe River and the Unions or the 
employees about accommodation charges not being an 
industrial matter. Indeed, for the reasons I have already 
given, I believe it is most likely that everyone concerned 
would have said it went without saying that arrange- 
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ments between the Company and its employees for 
accommodation and the levels of rent charged were 
conditions of employment. It is not known to me if 
employees who commenced employment with Cliffs 
Robe River and who are now employed by the Com- 
pany have entered into new contract of employment 
arrangements, and if they have, that does not change 
what used to be. 

It is most unlikely indeed that the level of rents and 
power and water charges at the Company's operations 
were ever not a part of employees' remuneration 
packages, and it is impossible to say that employees' 
lifestyles are not influenced by the level of rents and 
power and water charges they pay. 

It matters not that a township has developed to a stage 
where normalisation is the rule. Towns like Karratha 
and Wickham arise because of the industry, not the 
reverse. Furthermore, Mr Tipper's testimony is that 
employees tend to over-commit themselves financially 
and I think that tendency would increase with the wider 
range of goods and services offered by an increasingly 
sophisticated township environment. Also according to 
the evidence, the problems for some workers in this 
respect have been exacerbated because they have lost 
income as a reuslt of being transferred from shift 
work. 

However, Pannawonica deserves more attention 
than Wickham. It is the township for the minesite, the 
isolated and less popular end of the project. It is like 
Tom Price, Paraburdoo and Mt Newman. Facilities at 
these townsites have improved over time, but their 
surroundings remain unchanged. They do not form 
part of, or come close to. a growing, diversifying 
community. Essentially they retain the character that 
both ends of the Robe River and Hamersley projects 
originally had. Because no relevant change has 
occurred at Pannawonica there is really no basis for 
changing the level of rents and power and water charges 
even if the Company was of a mind to do so. Therefore 
Pannawoncia will probably always be the basis of 
comparative justice used by employees at Cape 
Lambert when future questions are raised concerning 
these charges. The Yampi principle has always applied 
in the Pilbara iron ore mining industry, but it is more 
readily understood when viewed in the Pannawonica 
context. 

In considering the Company's arguments, I have 
regard for an industry standard, namely, heavily 
subsidised rents for employee housing; and in this 
respect my beliefs are fortified by my statements on 
standards in my superannuation case decision [(69 
WAIG 1143 at 1144) cf Fielding C. Watchmakers and 
Jewellers case (68 WAIG 1416 at 1417)], my decision 
being upheld by the Full Bench inNos. 1666 and 1689 
of 1988 (7 August 1989). Subsidised rents sit above 
awards, but they are part of remuneration packages 
designed for attracting labour. Invoking once again the 
Yampi principle, what matters is not what the employer 
has done, but what the employer has power to do. If 
housing rentals are not within the Commission's 
jurisdiction because of contractual arrangements 
between the Company and its employees, the Company 
is at liberty to offer rent free accommodation and make 
no charges for water and power in a bid to obtain scarce 
labour resources. (If it is protested that this is highly 
unlikely on the basis of Mr Tipper's testimony, then on 
the practicalities of the Yampi principle it does not 
matter. The principle concerns possibilities not 
probabilities.) But it is axiomatic that to make 
accommodation and power and water free would cause 
flow-on demands by employees in the rest of the 
industry. Whatever tenancy contract arrangements are 
between other companies and their employees, they are 
not likely to prevail against claims of comparative 
justice. After all, that is the presumption in the Wage 

Fixing Principles. The other companies will be forced 
to concede the same to their employees or offer them an 
offsetting wage increase. Either way, wages costs will be 
increased and further flow-on claims may be 
generated. 

But the definition of "industrial matter" is construed 
against the other provisions in the Act. In particular, 
section 6 — Objects and section 26 — Equity and Good 
Conscience, more especially in the circumstances I 
have just outlined, section 26(l)(d)(iii) and (iv). Also 
section 50 and 51 are important in this respect, being 
sections concerning policy. A flow-on of the 
aforementioned kind is an evil that the Industrial 
Relations Act 1979 seeks to prevent. That being so the 
Commission's jurisdiction to deal with housing rentals 
and power and water charges appears certain 
irrespective of the terms contained in the joint tenancy 
agreement. If that is not so, the Commission is not able 
to override, by way of order or award, a provision in a 
joint tenancy agreement, claimed to be an agreement 
between landlord and tenant, wherein rent is prescribed 
at $120 per week, but the landlord (being the Company) 
is prepared to accept $18.50 per week for any week 
during which the tenant (employee of the Company) is 
not engaged in strike action. That is not a viable 
proposition and I would reject it. It follows that since I 
have power to alter the terms of a joint tenancy 
agreement in that respect 1 may alter it in other 
respects. 

As for the Unions' claims. Mr Dixon repeatedly said 
that it was not the Company's intention to increase the 
levels of rent, or power and water charges, except where 
consumption goes beyond reasonable levels. MrTipper 
testified similarly. What they have said is consistent 
with the testimony concerning the Company's position 
in the labour market, and I do not think it is likely that 
general increases were intended to be applied. I do not 
believe that circumstances justify award regulation of 
the subjects in question, and I will refuse the Unions' 
claims. 

Mr Tipper's testimony on the conduct of conveners 
was fairly detailed, and as I have said, convincing. 
Indeed, during a lengthy and close cross-examintion of 
Mr Tipper. Mr Schapper made no attempt to discredit 
Mr Tipper on this particular subject. He was content to 
hear Mr Tipper say that neither the Company nor the 
Unions were able to do anything about conveners. It 
seems that the solution arrived with the new 
management in 1986. and then it was applied swiftly 
and surely. On the evidence, I believe the Company was 
thoroughly justified in treating the conveners as it did. 
Furthermore, whatever the opinion of the Unions and 
employees about the conduct of the Company 
thereafter, there is no doubt at all that the Company 
soon achieved optimum labour and capital utilisation 
and concomitant productivity increases. 

I am satisfied that Mr Tipper and other senior 
management personnel suffered great humiliation at 
the hands of the conveners, and that their plight was 
exacerbated by the apparent inability of higher 
management and theUnions to exert a degree of control 
over labour relations that would reverse a disastrous 
course of events. But earlier in these reasons I revealed 
my beliefs concerning the prevailing attitude of the 
Company on the subject of industrial relations. I should 
also mention that I heard the testimony of many 
witnesses for the Unions. Some of these witnesses had 
an axe to grind, some might have simply taken the 
opportunity to have a "whinge". as Mr Tipper put it. I 
see nothing wrong with what he said and he probably 
went to the core of the reasons for some witnesses 
making themselves available. However. I am satisfied 
that many more witnesses would have testified had 1 
allowed Mr Schapper all of the time and convenience 
he wanted to conduct the case for the Unions. On 
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balance, I glean concern amongst employees regarding 
the Company's policies and practices on industrial 
relations. Moreover, there is a a willingness on the part 
of a majority of employees to take part in strikes 
following an apparent period of acquiescence in 
Company policy during the whole of 1987 and the early 
part of 1988. 

A period of adjustment must follow any serious strike 
or lock-out, or what is perceived to be a lock-out. More 
especially will that be the case when the very purpose of 
the action taken by the successful party concerns the 
balance of power. That was the Company's purpose. 
But as I have said, the Electricians case (supra) 
demonstrates the context, the Company takes 
industrial action against its own employees, and Mr 
Tipper testified to the Company's philosophy regarding 
the decision making process. I am satisfied that the 
Company employs a power theory of industry relations 
management and I believe its policy and activities are 
preventing a proper post event adjustment from taking 
place between itself and a substantial number of 
employees. 

Viewed in this light the Company's counterclaim on 
location allowance will do nothing to generate goodwill 
and is more likely to generate suspicion and mistrust. 
On the other hand, if shop stewards follow grievance 
procedures and they are accountable for their actions 
when they do not; if the information sharing plan works 
as it is intended to work; if all cause for employees' 
complaints about abuse and unfair treatment from 
foremen and supervisors has been investigated and 
foremen and supervisors have been told that such 
conduct will not be tolerated in the future; if there is no 
official union presence on site except for routine visits, 
which 1 think are commonplace and expected, there is 
scant reason for believing that regular industrial action 
will plague the Company's operations. 

The point is that the convener system no longer has 
any place at Robe River. It is not fair or reasonable to 
simply assume that the worse of the old order, or 
anything remotely resembling it, will re-emerge merely 
because the old order existed. The assumption 
overlooks the present context, and the present context 
involves the necessity for the Unions to look to their 
own futures in the iron ore mining industry, but in 
particular the Company's operations. They have sought 
award regulation, and grounded their arguments for it 
on the principle of mutual respect. They cannot avoid 
the responsibilities they incur under the principle they 
have advanced. 

Finally, concerning the proposed utilisation of 
employees clause. Whilst I have allowed this provision, 
it will be deemed to be deleted from the award if the 
Unions do not take up the option to include a site 
organisations representative clause before the term of 
the award expires. However, the Unions may make 
application to have the provision re-included in the 
award if they wish to do so. The success or otherwise of 
such a claim will depend largely upon the way 
industrial relations are conducted from their side after 
the award comes into operation. 

The Company is opposed to a utilisation of 
employees clause, primarily because it fears losing the 
trust and respect of its international customers built up 
since 1986. 

Furthermore, the proposal is costed at $17 289 675 
and for that reason said to be patently outside the Wage 
Fixing Principles. But these objections and cost 
calculations are based on the assumption of renewed 
industrial activity at 50 per cent of the 1986 levels and an 
exchange rate of US$0.80 = A$ 1.00. But I have just dealt 
with the unreasonable nature of these assumptions and 
what 1 have said I apply to this subject as well. It may 
well be that a strike free project is impossible to achieve, 
but there is a difference between the odd stoppage or 24 

hour strike and the kind of action underlying the 
Company's assumptions. In any event, the Company 
has access to the Commission to amend the award; and 
also access to the order making procedures under 
section 44 of the Act. I think the provisions can 
reasonably be included in the award. 

For all of the foregoing reasons, I believe an award 
should be made. I now issue an award in the form of 
minutes and I request the parties to confer with my 
Associate about a convenient date for finalising the 
matters pursuant to section 35(3) of the Act. 

Appearances: Mr D.H. Schapper, with him Mr L. 
Graham and Mr C.E. Butcher appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia; the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; 
the Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch; the Operative 
Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 

Mr J. Murie appeared on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch). 

Mr H.J. Dixon, with him Mr R.H. Gifford, Mr D.G. 
Moss and Mr T. Caspersz appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others 
and 

Robe River Iron Associates. 
No. A4(l)of 1987. 

ROBE RIVER IRON ASSOCIATES EMPLOYEE 
REPRESENTATIVES AND GRIEVANCE 
PROCEDURE AWARD No. A4(l) of 1987. 

COMMISSIONER O.K. SALMON. 
27th day of September 1989. 

Order. 
HAVING heard Mr D.H. Schapper (of Counsel) and 
with him Mr L. Graham and Mr C.E. Butcher on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers; the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch; the Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of 
Workers and the Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, Industrial 
Union of Workers and Mr J. Murie on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and Mr H.J. Dixon (of 
Counsel) and with him Mr T. Caspersz (of Counsel) 
and Mr R.H. Gifford and Mr D.G. Moss on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby makes the following Award. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Award No. A4(l) of 1987. 

1.—Title. 
This Award shall be known as the Robe River Iron 

Associates Employee Representatives and Grievance 
Procedure Award No. A4{1) of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Liberty to Apply. 
6. Shop Stewards. 
7. Grievance Procedure A. 
8. Representative. 
9. Grievance Procedure B. 
10. Information Sharing. 
11. Utilisation of Employees. 
12. Paid Union Meetings. 
13. Clauses Deemed Deleted from this Award. 
14. Cancellation of section 32(3)(c) Orders. 

3.—Area and Scope. 
This Award applies to the operations of iron ore 

mining, rail transportation of ore, loading of ore on 
ships, and all associated activities including the 
transmission, generation and distribution of electricity 
as carried out by Robe River Iron Associates (the 
Employer) in the Pilbara, and all persons employed by 
the employer who are, or are eligible to be, members of 
the employee organisations parties to this Award, 
namely — the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers, the Construction, Mining and 
Energy Workers' Union of Australia, Western 
Australian Branch, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painter' and Decorators' Union of Australia, 
Western Australian Branch and the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch (the organisations) but excluding 
persons who are employed by the employer as staff 
employees. 

4.—Term. 
The term of this Award shall be for a period of six 

months from the 27th day of September 1989. 

5.—Liberty to Apply. 
(1) Liberty to Apply during the term of this Award is 

reserved to the organisations: 
(a) for the inclusion of provisions requiring 

persons who are not members of the organisations 
to pay to the Registrar each three months money 
equal to the amount of money they would be 
required to pay for membership dues for the same 
period to the employee organisations they are 
eligible to become members of if they were 
members of those organisations, and 

(b) the inclusion of provisions regulating the 
election, responsibilities, payment of and number 
of site organisations representatives. 

6.—Shop Stewards. 
(1) Subject to subclause (2) employees appointed 

shop stewards shall be recognised as such by the 
employer upon being advised by the secretary of the 
organisation concerned of the group of employees the 
employee represents as shop steward: that the shop 
steward is accountable to the organisation for his/her 
actions; and that the employee is able to be removed 
from the position of shop steward by the secretary of the 
organisation. 

(2) A shop steward shall not hold the position of 
shop steward and site organisation representative 
contemporaneously. 

7.—Grievance Procedure A. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute involving a group of 
employees the following procedure shall apply: 

(a) The shop steward may discuss with the 
foreman any grievance or dispute raised by the 
employees he represents and, if the grievance or 
dispute is not satisfactorily resolved, the shop 
steward may discuss the matter with the industrial 
officer or other officer nominated by the employer 
to deal with such grievances or disputes. 

(b) If the grievance or dispute is not resolved by 
the foregoing discussions the shop steward shall 
notify the secretary of his/her organisation and 
shall thenceforth leave the conduct of negotiations 
in the hands of the organisation. 

(c) Where a grievance has been referred to the 
organisation by the shop steward the organisation 
shall promptly take all steps necessary under its 
rules and under the Industrial Relations Act 1979 
for the resolution of the grievance. 

(d) In resolving grievances or disputes, shop 
stewards shall prevent stoppages of work or any 
other bans or limitation on the performance of 
work, the employer shall not lockout or take other 
forms of industrial action against employees and 
the parties shall commit themselves to amicable 
settlement procedures. 

(e) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices at 
the workplace. 

(2) (a) A shop steward shall not leave the place of 
work to investigate any grievance or dispute or to 
discuss any grievance or dispute with the employer's 
representative unless on each occasion the shop 
steward first obtains permission to do so from the 
foreman or supervisor or unless, in the absence of both 
foreman and supervisor the shop steward first obtains 
permission from the leading hand. 

(3) A shop steward shall not during working hours 
call or hold any meeting of the employees concerned 
with any grievance or dispute. 

(4) (a) Attendance by shop stewards at regular 
industrial relations meetings called by the employer 
shall be without loss of pay for normal rostered 
hours. 

(b) Where any shop steward is off duty at the time of 
an industrial relations meeting which he attends, he 
shall be paid ordinary time rates for the time of his 
attendance or, at his option, be allowed equivalent time 
off at the first shift convenient to both himself and the 
employer. 

(c) Where any shop steward is off duty, not being on 
strike, and, in that capacity, is called in by the employer, 
he shall be paid at ordinary time rates for the time 
involved or, at his option, be allowed equivalent time off 
his next convenient shift. 

(d) Time off allowable under paragraphs (b) and (c) 
of this subclause (4) may be accumulated and taken as a 
full shift. 

(5) Should a grievance necessitate the employee 
concerned to have access to his/her personnel file the 
employer shall make the file available to the employee 
on request. 
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8.—Representative. 
For the purposes of Clauses 8.9 and 10 of this Award 

the term 'representative' means an employee 
representing other employees who are not members of 
employee organisations. 

9.—Grievance Procedure B. 
Reference to Immediate Supervisor or 
Industrial Officer. 

(1) To facilitate the remedying of any grievance or the 
resolution of any disputes, the following procedure 
shall apply to employees who are not members of an 
employee organisation. 

(a) the employee concerned shall firstly: 
(i) refer the grievance or dispute to his 

immediate supervisor but may ask his 
permission to have a representative present 
prior to the discussion of that grievance or 
dispute and the grievance or dispute shall 
thereafter be dealt with in accordance with 
paragraph (b) and following paragraphs of 
this subclause (1); or 

(ii) if an employee's grievance or dispute relates 
to the abuse of the employee by his 
immediate supervisor, the employee shall 
be entitled to immediately discuss that 
grievance or dispute with the industrial 
officer or other officer nominated by the 
employer to deal with such matters on the 
site and the employee may ask the officer's 
permission to have the representative 
present prior to the discussion of the 
grievance or dispute and the grievance or 
dispute shall thereafter be dealt with in 
accordance with paragraph (e) and 
following paragraphs of this subclause (1); 

(b) the immediate supervisor to whom the 
grievance or dispute is referred will obtain details 
of the grievance or dispute from the employee 
concerned and will attempt to satisfy the grievance 
or resolve the dispute; 

Head of Department. 
(c) if the matter is not satisfactorily resolved the 

employee and/or the representative may discuss 
the matter with the head of the department in 
which the employee is employed; 

Industrial Officer. 
(d) if the matter is not satisfactorily resolved by 

the head of the department the employee and/or 
the representative may discuss the matter with the 
industrial officer or other officer nominated by the 
employer to deal with such matters on the site; 

(e) the industrial officer or other officer 
nominated by the employer to deal with such 
matters on the site shall within 48 hours (excluding 
weekends and holidays) of discussing a grievance 
with an employee and/or the representative advise 
the employee of the employer's decision on the 
matter. Provided that where owing to the nature of 
the grievance the industrial officer or other officer 
and the employee and/or the representative agree 
that a longer period than 48 hours is necessary for a 
decision to be made, the employer's decision shall 
be conveyed to the employee within the agreed 
time. Provided further that in circumstances where 
the industrial officer or other officer and the 
employee and/or the representative so agree a 
lesser period may apply; 

Representative Not to Leave Place of Work. 
(2) The representative shall not leave his place of 

work to investigate any matter or to discuss any matter 
with the employer's representative unless on each 
occasion he first obtains permission to do so from his 
immediate supervisor. 

Representative. 
(3) (a) Attendance by representatives at regular 

industrial relations meetings called by the employer 
shall be without loss of pay for normal rostered 
hours. 

(b) Where any representative is off duty at the time of 
an industrial relations meeting which he/she attends, 
shall be paid ordinary time rates for the time of 
attendance or, at his/her option, be allowed equivalent 
time off at the first shift convenient to both he/she and 
the employer. 

(c) Where any representative is off duty, not being on 
strike, and, in that capacity, is called in by the employer, 
he shall be paid at ordinary time rates for the time 
involved or, at his option, be allowed equivalent time off 
his next convenient shift. 

(d) Time off allowable under paragraphs (b) and (c) 
of this subclause (3) may be accumulated and taken as a 
full shift. 
Work to Continue. 

(4) Work shall be continued normally at the 
instruction of the employer and there shall be no ban or 
limitation imposed whilst the industrial relations 
procedure is being carried out. 
Personnel File. 

(5) Should a grievance necessitate the employee 
concerned to have access to his/her personnel file the 
employer shall make the file available to the employee 
on request. 

10.—Information Sharing. 
(1) Shop stewards, representatives, site organisation 

representatives (if any) and employer officials 
concerned with industrial relations procedures shall 
inform themselves on the matter contained in Chapters 
2-7 inclusive of the National Labour Consultative 
Council publication Guidelines on Information Sharing 
(Commonwealth Australia 1988 ISBN 0 644 08442), 
Appendix to this award. 

(2) The employer and the organisation shall devise 
and put into operation an information sharing plan 
based on the guidelines specified in (1) hereof. The plan 
shall recognise shop stewards, representatives, and site 
organisation representatives (if any) as participants in 
the operation of the plan acting on behalf of, and 
representing the employer's employees to whom this 
Award applies. 

11.—Utilisation of Employees. 
(1) In this clause "work" includes any work which is 

•part of or the whole of any continuous process and 
includes work which is not part of or the whole of any 
continuous process but for which the necessity or 
desirability to have performed arises intermittently or 
from time to time but not necessarily periodically or 
regularly, but does not include work done by the 
employees of contractors, or demonstrating procedures 
for instructional or training purposes, or work done by a 
staff employee to help a non staff employee when help is 
needed, or work done in exceptional or emergency 
situations which threaten the health and or safety of 
employees, their dependants or the public at large, or to 
prevent damage to the employer's equipment or 
facilities, or to start or stop either vehicles used by staff 
employees or power generating machinery and plant. 

(2) The employer shall not allow, request or require, 
any of its employees to whom this award does not apply 
to carry out any work which is work usually or 
ordinarily performed by an employee or employees to 
whom this award does apply. 

(3) The employees to whom this award applies shall 
be entitled to the exclusion of all others to carry out any 
work which is work usually or ordinarily performed by 
them. 
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12.—Paid Union Meetings. 
(1) Notwithstanding any other provisions of this 

Award, employees who are rostered on duty shall be 
released from duty by the employer to attend union 
meetings (that is shop stewards' meetings and meetings 
of union membership) on the terms hereinafter set out, 
and such employees shall be paid during such release at 
the rate at which they would have been paid had they 
remained on duty. 

(2) Shop Stewards Meetings. 
(a) Where practicable, prior to a shop stewards' 

meeting taking place, a shop steward on behalf of 
the shop stewards of his/her union on that site shall 
meet with the senior representative of the 
management on site at the time in an endeavour to 
reach accord as to the arrangements to then apply 
to facilitate that meeting taking place; 

(b) Subject to the prior arrangement intended to 
occur under paragraph (a), the employer shall 
release shop stewards to attend a scheduled 
monthly meeting; 

(c) Work release shall be pre-arranged and shall 
be limited to a maximum of two hours. 

(3) Paid meetings of union membership during 
normal hours of work which are pre-agreed by a shop 
steward on behalf of the shop stewards of his/her union 
on that site and the senior representative of 
management on site shall be subject to arrangements 
agreed for each particular meeting. Meetings shall be 
held as and when required but with no greater 
frequency than once per month and shall be limited to a 
maximum of two hours. 

(4) This clause shall operate from a date to be fixed 
by the Commission but not before expiry of the 
specified term of this Award. 

13.—Clauses Deemed Deleted from this Award. 
(1) In the absence of an application by the 

organisations before the expiry of the prescribed term of 
this Award to include provisions regulating the 
election, responsibilities, payment and number of site 
organisations representatives, pursuant to Clause 5.— 
Liberty to Apply. Clause 11.—Utilisation of Employees 
shall be deemed to be deleted from this Award. 

(2) In the event of an application by the 
organisations before the expiry of the prescribed term of 
this Award to include provisions regulating the 
election, responsibilities, payment of and number of 
site organisations representatives, pursuant to Clause 
5.—Liberty to Apply, and the inclusion of such 
provision in this Award: 

(a) Clause 7.—Grievance Procedure A shall be 
deemed to be deleted from this Award, and 

(b) The term "representative" in Clause 9.— 
Grievance Procedure B shall be read to include 
"shop steward" and the words "who are not 
members of an employee organisation" in 
subclause (1) shall be deleted and the words 
"covered by this Award" substituted therefor. 

14.—Cancellation of section 32(3)(c) Orders. 
So much of the Orders made pursuant to section 

32(3)(c) of the Industrial Relations Act 1979 under 
Application No. A4 of 1987 that are in direct conflict 
with any provision in this Award are hereby 
cancelled. 

3015 

PUBLIC SERVICE ARBITRATOR — 

Awards/Agreements — 

Variation of — 
PUBLIC AUTHORITIES SALARIES 

AWARD PSA A3 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Civil Service Association of WA (Inc) 
and 

The Hon Minister for Health. 
No. P44 of 1989. 

COMMISSIONER G.L. FIELDING. 
22nd day of September 1989. 

(Given extemporaneously at the conclusion of the 
submissions, and taken from the transcript as edited by the 

Commissioner) 
Reasons for Decision. 

THE COMMISSIONER: This is an interesting, if not 
difficult, matter and it is a matter which has some 
history to it. It is an application by the Civil Service 
Association to amend the Public Authorities Salaried 
Award of 1986 by deleting from Schedule B the 
reference to "Dental Clinic Assistants employed by the 
Perth Dental Hospital and the Honourable Minister for 
Health". 

Schedule B to the award lists a number of 
government officers not covered by the scope of the 
award which, in general, applies to a series of public 
authorities who operate outside of the provisions of the 
Public Service Act but whose employees are 
nonetheless government officers for the purposes of the 
Industrial Relations Act. As the award now stands the 
dental clinic assistants outside of the public service are 
of course not covered by the award. They are, as Mr Re a 
has said, technically award-free. 

When in 1985 broadbanding was introduced for 
public servants and later for government officers 
employed in the public authorities, there was some 
difficulty translating dental clinic assistants into the 
broadbanding scheme. Prior to broadbanding they 
were classified, as Mr Rea has properly said, as G-XIII 
officers. Ordinarily it is fair to say that that would have 
entitled them to be translated into the Level 1 band of 
the then new broadbanding scheme. If that had 
occurred without any qualification it is also fair to say 
that there would have been some problems with 
relativities of others in allied vocations such as dental 
nursing. However there was some reluctance, on the 
part of the Crown at least, to classify the dental clinic 
assistants as Level 1 officers. 

The Association from the outset took the view that as 
these persons were government officers they should be 
treated in the same way as other officers and therefore 
should have been put into the Level 1 band with full 
access to the salary scales in the band. Nonetheless, the 
dispute to which I have made brief reference continued 
for some time. There was a series of conferences inside 
and out of the Commission in an endeavour to 
overcome what I think everybody realised was an 
anomaly. The consequence was that the parties reached 
an interim agreement to provide that the dental clinic 
assistants would be paid to the points in the Level 1 
band which equated with the salary levels of the old G- 
XIII classification. That was always understood to be an 
interim arrangement but it was for that reason when the 
Public Authorities Salaries Award was made in 1986, 
some time after broadbanding had been introduced 
into the Public Service, that dental clinic assistants were 
excluded from its operation. 
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Since then the parties have apparently discussed the 
matter further and certainly the Association has not 
resiled from its position that these government officers 
should not be treated differently from any other 
government officers. The position has now been 
reached where the parties have, in effect, agreed that 
that should occur and I think on reflection that is a 
sensible agreement. The plain fact of the matter is, as I 
have said on a number of occasions, there will be some 
anomalies with the broadbanded scales. That is 
inevitable with a compression of many classifications 
into a few. Employer and the employees have to live 
with that and on this occasion I suspect it is a case of the 
employer finding it harder to live with more than the 
employees or government officers. 

In light of the agreement the Association has now 
come before the Commission with the consent of the 
Minister to seek to have the exclusion which keeps 
dental clinic assistants out of this award deleted. I am 
prepared to accede to that change because, as I have 
said, I consider on reflection it to be sensible and really 
the only thing that could in the final analysis be 
done. 

Nonetheless, it is necessary that I address that 
Commission's Wage Fixing Principles. The Principles 
limit increases in remuneration to those obtainable 
under the Structural Efficiency Principle, at least in 
these circumstances, except where there are special 
cases. The parties say on this occasion that the 
amendment is consistent with the Structural Efficiency 
Principle and I agree with them. Underlining the 
Structural Efficiency Principle is the idea that there 
should be a career structure for employees based on 
qualifications and skills. Furthermore, it is a feature of 
the Principle that there should be greater flexibility in 
award manageament. 

The consequence of this amendment is not that 
dental clinic assistants will automatically receive the 
full range of salary levels if they are properly qualified. 
That entitlement is governed by Administrative 
Instruction 202 which in July of last year was 
modernised to provide that where officers not only had 
the necessary academic qualifications but where they 
had attained skills which were deserving of greater 
recompense, that they should be so rewarded by being 
able to receive the benefit of the higher salary levels in 
Level 1. Clearly that is consistent with the Structural 
Efficiency Principle. 

What is inconsistent with the Structural Efficiency 
Principle is that no matter how well qualified dental 
technicians might be, no matter how skilled they might 
be and no matter how willing they might be to take on 
other duties or be prepared to be multi-skilled, they 
could not progress through all salary levels of the Level 
1 band. That is the position as it now stands. Clearly, 
that is neither sensible nor consistent with the 
principles. 

The Crown has undertaken that only dental clinic 
assistants, who are properly qualified and who are 
prepared and do indeed perform the full range of duties 
as required for all other Level 1 officers in the higher 
salary levels, will be admitted to those higher salary 
levels. 

On that basis I indicate to the parties that I am 
prepared to make the amendment in the terms in which 
the Association seeks it. I do not see any point in making 
the amendment operative other than from today's 
date. 

Appearances: Mr E.P. Rea on behalf of the 
applicant. 

Mr T.O. Adams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Civil Service Association of WA (Inc) 

and 
The Hon Minister for Health. 

No. P44 of 1989. 
PUBLIC AUTHORITIES SALARIES 

AWARD PSA A3 of 1986. 
COMMISSIONER G.L. FIELDING. 

22nd day of September 1989. 

Order. 
HAVING heard Mr E.P. Rea on behalf of the applicant 
and Mr T.O. Adams on behalf of the respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the claim complies with the terms of the General 
Order of the Commission No. 730 of 1988 dated 9 
September 1988, and by consent, hereby orders— 

That the Public Authorities Salaries Award PSA 
A3 of 1986 be varied with effect on and from the 
date hereof by deleting from Schedule B the words 
"Dental Clinic Assistants employed by Perth 
Dental Hospital and Hon Minister for Health". 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

PUBLIC SERVICE DISTRICT ALLOWANCE 
AWARD PSA AS/1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40. — Variation to Award. 

The Civil Service Association of WA (Inc) 
and 

Public Service Commission. 
No. P 19(A) of 1985. 

COMMISSIONER J.A. NEGUS. 
30th day of August 1989. 

Order. 
HAVING heard Mr P. Malone on behalf of the 
applicant and Mr T. Adams on behalf of the 
respondent, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Public Service District Allowance 
Award PSA AS/1985 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1989. 

(Sgd.) J.A. NEGUS, 
Commissioner. 
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Schedule. 
Delete Schedule 1, District Allowances and insert in 

lieu thereof: 

Schedule 1. 
District Allowances. 

(a) Officers Without Dependants [Subclause 
(5)(a)]: 

Column I Column 11 Column III Column !V 
District Standard Exceptions to Rate 
No. Rate Standard Rate 

S p.a. Town or Place S p.a. 
6 2 269 Nil Nil 
5 1 857 Fitzroy Crossing 2 499 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 2 321 
Marble Bar 
Wittenoom 
Karratha 2 186 
Port Hedland 2 034 

4 934 Warburton Mission 2 514 
Carnarvon 881 

3 590 Meekatharra 934 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 422 Kalgoorlic 141 
Boulder 
Ravensthorpe 558 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(b) Officers With Dependants [Subclause 

(5)(b)]: 
Double the appropriate rate as prescribed 

in (a) above for Officers without dependants. 
The allowances prescribed in this schedule 

shall operate from the beginning of the first 
pay period commencing on or after 1 January 
1989. 

Australia, West Australian Branch, Industrial Union of 
Workers, now therefore I the undersigned, pursuant to 
the powers conferred by the Industrial Relations Act 
1979, and by consent, do hereby order— 

That the Brewery Craftsmen Agreement 1979 
No. C368A of 1979 as amended be further varied in 
accordance with the following schedule with effect 
from the beginning of the first pay period 
commencing on or after the 22nd day of September 
1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Delete subclause (9) of First Schedule — Wages and 

insert the following in lieu: 
(9) Plumber's Registration Allowance: A 

plumber, who holds registration in accordance 
with the Metropolitan Water Supply Sewerage and 
Drainage Act, shall be paid an allowance of S9.00 
per week. 

BREWERY ENGINE DRIVERS' AND 
FIREMEN AGREEMENT No. C368B of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers" 
Union of Australia, Western Australian Branch 

BREWERY CRAFTSMEN AGREEMENT 
No. C368A of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Swan Brewery Company Limited 

and 
The Plumbers and Gasfitters Employees' 

Union of Australia, West Australian Branch, 
Industrial Union of Workers. 

No. 482 of 1988. 
COMMISSIONER S.A. KENNEDY. 

29th day of September 1989. 

Order. 
HAVING heard Mr P. McGuire on behalf of the Swan 
Brewery Company Limited (formerly Bond Brewing 
Western Australia Limited) and Ms J. Bailey on behalf 
of The Plumbers and Gasfitters Employees' Union of 

The Swan Brewery Company Limited. 
No. 2050 of 1989 

COMMISSIONER S.A. KENNEDY. 
29th day of September 1989. 

Order. 
WHEREAS having heard Mr R. Keilty on behalf of the 
applicant and Mr P. McGuire on behalf of the. 
respondent: and whereas the parties seek to vary the 
Brewery (Engine Drivers' and Firemen Agreement No. 
C368B of 1979 to increase the level of meal allowance in 
accordance with Consumer Price Index changes for the 
Perth Food group since the allowance was last varied; 
and whereas the parties have agreed that further such 
adjustments should be made on application each 12 
months; now therefore I the undersigned, pursuant to 
the powers conferred by the Industrial Relations Act 
1979 do hereby order— 

That the Brewery Engine Drivers' and Firemen 
Agreement 1979 No. C368B of 1979 as amended be 
further varied in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after the 22nd day of 
September 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.I Commissioner. 
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1. Delete paragraph (b) of subciause (6) of Clause 7. 
- Shift Work and insert the following in lieu: 

(b) When a continuous shift worker is required to 
work overtime which extends beyond two 
hours after the usual finishing time he shall be 
allowed a meal break of 20 minutes which 
shall be counted as time worked and shall be 
supplied with a meal or be paid $5.10. 

CLERKS' (RACING INDUSTRY — BETTING) 
AWARD No. 22 of 1977 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, 

Industrial Union of Workers, WA Branch 
and 

Western Australian Turf Club and Others. 
No. 554 of 1989. 

COMMISSIONER C.B. PARKS. 
13th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
applicant and Mr D.M. Jones on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order: 

That the Clerks' (Racing Industry — Betting) 
Award No. 22 of 1977 be amended in accordance 
with the attached schedule on and from 31 July 
1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

1. Clause 2. 
insert in lieu: 

Schedule. 
■ Arrangement: Delete this clause and 

2. — Arrangement. 

Arrangement. 
A. State Wage Principles — September 1988. 

Area. 
Scope. 
Term. 
Definition. 
Engagement. 
Rates of Pay. 
Payment of Wages. 
Refreshment Break. 
Higher Duties Allowance. 
Shortages. 
Record. 
Right of Entry. 
Long Service Leave. 
Union Membership. 
Posting of Awards and Notices. 
Superannuation. 

2. Add after Clause 17. — Posting of Awards and 
Notices the following new clause: 

18. — Superannuation. 
(1) Definitions: In this clause— 

(a) "Approved Occupational Super- 
annuation Fund" means a 
superannuation fund which complies 
with the Occupational Superannuation 
Standards Act 1987. 

(b) "Fund"means— 
(i) the ■ Clerical, Administrative and 

Retail Employees' Superannuation 
Plan; or 

(ii) Westscheme; or 
(iii) The Racing Industry Super- 

annuation Fund (WA); or 
(iv) any other Approved Occupational 

Superannuation Fund; or 
(v) any other Approved Occupational 

Superannuation Fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as the Brethren elects to 
contribute. 

(c) "Ordinary time earnings" means the 
base classification rate, including 
supplementary payments where 
appropriate, in charge rates, shift 
penalties and any over-award pay- 
ments, together with any other all 
purpose allowance or penalty payment 
for work in ordinary time and shall 
include in respect of casual employees 
the appropriate casual loadings 
prescribed by this award, but shall 
exclude any payment for overtime 
worked, vehicle allowances (including 
payments made for travel ling relating to 
distant work), commission or bonus. 

(d) "Eligible Employee" means an 
employee whose employment is 
regulated by this award, who— 

(i) is or becomes a member of a fund; 
and 

(ii) in each relevant work period has 
worked for such number of hours 
that three per cent of ordinary time 
earnings during that period is not 
less than $52.00. 

(e) "Relevant Work Period" means the 
period of six months which elapses 
between the dates of 1 January and 30 
June and 1 July to 31 December in each 
calendar year. 

(0 "Trustee" means the trustee of the 
relevant fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this 

order must notify the union of the fund 
in subciause (l)(b)(iv) to which they 
intend to contribute and the date of 
commencement of contributions. 

(b) The union must be notified in writing of 
the choice of fund and the date of com- 
mencement of contributions referred to 
in paragraph (a) within 30 days of the 
date of this order. 

(c) Future employers must notify in writing 
the union of the fund in subciause 
(l)(b)(iv) into which they intend to 
contribute and the intended date of the 
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commencement of contributions at 
least 30 days prior to the payment of the 
first contributions to the fund. 

(d) Within 30 days of the notice referred to 
in paragraphs (b) and (c) the union may 
challenge the suitability of the proposed 
fund by notifying both the Commission 
and the employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to sub- 

clauses (10) and (11), contribute to a 
fund in respect of each eligible 
employee an amount equal to three per 
cent of each employee's ordinary time 
earnings for each relevant work 
period. 

(b) Subject to the provisions of the relevant 
trust deed, employer contributions 
together with any employee contribut- 
ions shall be paid upon the completion 
of each relevant work period. 

(c) In the event that an eligible employee is 
terminated prior to the completion of a 
relevant work period, the employer shall 
contribute three per cent of the 
employee's ordinary time earnings for 
that period, provided that such 
employer contribution shall not be 
made when the amount is less than 
$52.00. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not 
cease participation in that fund whilst employing 
any eligible employee. 

(6) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to make 

application to participate in a fund or 
has failed to make payments to a fund, 
the employer shall be required to make 
application to participate in a fund or to 
make payments to a fund within seven 
days of the failure being brought to the 
employer's attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, 
upon acceptance by the trustee the 
employer shall make a once only 
contribution to a fund in respect of each 
eligible employee equivalent to the 
contributions which would otherwise 
have been payable in accordance with 
this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall 
make a once only contribution to a fund 
in respect of each eligible employee 
equivalent to the contributions which 
the employer has failed to pay. 

(7) Employees Voluntary Contributions: Where 
the rules of the fund allow an employee member to 
make contributions the employee may elect to 
make contributions to the fund and the employer 
shall, where an election is made upon the direction 
of the employee, deduct contributions from the. 
employee's wages and pay them to the fund in 
accordance with the provisions of subclause (3)(b) 
hereof. 

(8) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(9) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any 
or all of the parties to this award from entering into 
other awards or agreements which have the effect 
of superseding the superannuation provisions 
contained in this clause. 

(10) Suspension. 
(a) Where, pursuant to subclause (2)(d) the 

union challenges an employer's choice 
of fund, the employer shall not make 
contributions to that fund until the 
dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the 
appropriate fund in accordance with 
subclause (3)(a) following the resolut- 
ion of the dispute by the Commission. 

(11) Employee Entry into Fund. 
(a) The employer must provide an 

employee with an application to join a 
fund within 28 days of the operative date 
of this clause or the employee 
commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make 
contributions to a fund: 
(i) where an employee has completed 

a letter of denial; or 
(ii) where an employee has not 

completed and returned the 
application referred to in 
paragraph (a) hereof. 

Provided that an employer shall, 
pursuant to the provisions of subclause 
(3), commence to make such 
contributions upon the subsequent 
completion of an application form by an 
employee; but such contributions shall 
not be made for any relevant work period 
which has been completed prior to the 
date upon which the employee submits 
the completed application form. 

(c) In the event that an employee member 
of a fund terminates employment with 
one employer and commences employ- 
ment with another employer, the latter 
employer being a participating 
employer in the same fund as the former 
employer, then the provisions of this 
subclause do not apply to the latter 
employer. 

(d) The letter of denial shall be in the 
following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and 
understand: 

■ (1) th at should I sign such form you 
will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for super- 
annuation without my consent. 



However, I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 

Signature:   

Name:   

Address:   

Classification:     

(e) A copy of the letter of denial shall be 
forwarded to the union. 

(12) Preservation: The provisions of this 
paragraph shall not apply to any employer who has 
entered into an arrangement to pay 
superannuation contributions into any other 
approved occupational superannuation fund and 
such arrangement has been ratified by either the 
Western Australian Industrial Relations 
Commission or the Australian Industrial 
Relations Commission. 

CLOTHING TRADES AWARD No. 16 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 
Wilson's Silk Fair and Others. 

No. 762 of 1987. 
COMMISSIONER S.A. KENNEDY. 

31st day of July 1989. 

Order. 
HAVING heard Mr A. Cooke on behalf of the applicant 
and Ms G. Marton on behalf of the respondent, now 
therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, do hereby order— 

(1) That the terms of the Clothing Trades Award 
No. 16 of 1972 as amended be further amended in 
accordance with the following schedule. 

(2) That the terms of this Order shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of August 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31. — Maternity Leave: After this clause 

insert a new clause as follows— 

32.— 
(1) Definitions: 

Superannuation. 

"Approved Superannuation Fund" shall 
mean any Superannuation Fund which 
complies with the Australian 
Government's Operational Standards for 
Occupational Superannuation. 

(b) "Ordinary time earnings" shall mean the 
salary, wage or other remuneration 
regularly received by the employee in 
respect of the time worked in ordinary 
hours and shall include shift work 
penalties, payments which are made for 
the purpose of District or Location 
Allowances or any other rate paid for all 
purposes of the award to which the 
employee is entitled for ordinary hours of 
work. Provided that "ordinary time 
earnings" shall not include any payment 
which is for vehicle allowances, fares or 
travelling time allowances (including 
payments made for travelling related to 
distant work), commission or payment by 
way of bonuses which do not form part of 
the regular wage of an employee. 

(c) "Preferred Fund" for the purpose of this 
clause shall mean Westscheme. 

(2) Employer Contributions. 
(a) Subject to this clause, an employer shall 

contribute three per cent of ordinary time 
earnings per eligible employee into 
Westscheme or an exempted Fund as 
allowed by subclause (5) of this clause. 

(b) Subject to the rules of the Approved 
Superannuation Fund, employer 
contributions shall be paid on a monthly 
basis for each week of service that the 
eligible employee completes with the 
employer. 

(c) (i) No contributions shall be made for 
periods of unpaid leave, or 
unauthorised absences in excess of 
38 ordinary hours or for periods of 
workers' compensation in excess of 
52 weeks. 

(ii) No contributions shall be made in 
respect of annual leave paid out on 
termination or any other payments 
on terminations. 

(d) Employers shall be required to make 
contributions on behalf of every 
employee whose employment is 
regulated by this award after the 
employee has completed four weeks' 
continuous service; provided that such 
contributions shall then be calculated by 
the employer. 

(3) Fund Membership: Contributions in 
accordance with subclause (2) — Employer 
Contributions of this clause, shall be calculated by 
the employer on behalf of each employee from the 
date the employee commences employment, 
unless the employee fails to return a completed 
application to join the Fund and the employer has 
complied with the following: 

(a) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund 
within one week of employment 
commencing. 

(b) If the employee fails to return to the 
employer a completed application to join 
the Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the "letter 
of denial" form as set out in subclause (6) 
of this clause and an application to join 
the Fund. 
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(c) Where the employee completes and 
returns the letter of denial, no 
contribution need be made on that 
employee's behalf. 

(d) Where the employee completes and 
returns neither the application to join the 
Fund nor the letter of denial within one 
week of postage, the employer shall 
advise both the union and the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(e) From two weeks following the employer's 
advice pursuant to paragraph (d) of this 
subclause should the employee not have 
returned the completed form to the 
employer, the employer, subject to (f) 
hereof, shall be under no obligation to 
make superannuation payments on 
behalf of that employee. 

(f) Provided that if at any time an employee 
returns a signed application form, 
notwithstanding a previous failure to 
return such form or the return of a letter of 
denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form. 

(4) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (2) — Employer Contributions of this 
clause, unless they receive on average a minimum 
of$100 per week within any calendar month before 
taxation and other deductions. 

(5) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who (as at the date of this Order): 

(a) was contributing to an Approved Super- 
annuation Fund in accordance with an 
order of an industrial tribunal; or 

(b) was contributing to an Approved 
Superannuation Fund in accordance 
with an order or award of an industrial 
tribunal, for a majority of employees and 
makes payment for employees covered by 
this award in accordance with that order 
or award; or 

(c) subject to notification to the union, was 
contributing to an Approved Super- 
annuation Fund for employees covered 
by this award where such payments are 
not made pursuant to an order of an 
industrial tribunal; or 

(d) was not contributing to an Approved 
Superannuation Fund for employees 
covered by this award; and 

(i) written notice of the proposed 
alternative Approved Super- 
annuation Fund is given to the 
union; and 

(ii) contributions and benefits of the 
proposed alternative Approved 
Superannuation Fund are no less 
than those provided by this 
clause; and the Preferred Fund; 
and 

(iii) within one month of the notice 
prescribed in paragraph (a) being 
given, the union has not 
challenged the suitability of the 
alternative Approved Super- 
annuation Fund by notifying the 

Western Australian Industrial 
Relations Commission of a 
dispute. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(a) that should I sign such form you will 
make contributions on my behalf; 
and 

(b) that I am not required to make 
contributions of my own; and 

(c) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

Signature:  — 

Name:       

Address: — 

Classification:    

Date:   —_ 
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ENGINEERS (GOLD MINING) 
AWARD No. 26 of 1947 

ELECTRICAL TRADES (GOLD MINING) 
AWARD No. 57 of 1968 

ENGINE DRIVERS' (GOLD MINING) 
CONSOLIDATED AWARD No. 37 of 1947 

BUILDING TRADES (GOLD MINING INDUSTRY) 
AWARD Nos. 29 and 32 of 1965 and 4 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 513 of 1989. 

Western Mining Corporation Ltd 
and 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch). 

No. 514 of 1989. 
Western Mining Corporation Ltd 

and 
The Construction, Mining and Energy 

Workers' Union of Australia, 
Western Australian Branch. 

No. 515 of 1989. 
Western Mining Corporation Ltd 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and the Operative Painters' and Decorators' 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 516 of 1989. 

COMMISSIONER J.F. GREGOR. 
30th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: These applications relate to 
four Awards which have application in the gold mining 
industry and seek to amend them by the inclusion of a 
new clause which would provide regulation in 
circumstances where remote area cycling is used to man 
the properties. The title of the clause sought to be put in 
the Awards is Special Provisions for Cycle Working and 
is in exactly the same terms for each of the Awards. The 
grounds for the applications are the same as those relied 
upon in Application No. 114 of 1987 (Western Mining 
Corporation Ltd and the Australian Workers Union, 
West Australian Branch, Industrial Union of Workers 
67 WAIG 2052) which application amended the 
Goldmining Consolidated Award 1980. 

The Commission was told at the commencement of 
proceedings that there had been discussions between 
the parties concerning the form of the application. 
These decisions had occurred because the wording of 
the proposed clause in this application varied from that 
which is inserted in the Goldmining Consolidated 
Award 1980. Without agreeing to the application the 
various Respondent Unions had agreed with the 
Applicant that the schedule should be amended. The 
revised schedule provides as follows — 

16.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained 

elsewhere in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a 

specified number of consecutive working 
days followed by a specified number of 
consecutive non-working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the 
cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day 
or in excess of the total ordinary 
hours prescribed in paragraph (2)(a) 
of this clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a 
cycle, or in accordance with this 
clause, the employer shall notify the 
Union of the nature of the cycle to 
apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

The revised schedule differs from the original 
application in that in subclause (4)(a) there is the 
provision that the employer shall notify the Union of 
the nature of any cycle to apply and in the following 
paragraph (b) there is provision that where an even time 
cycle, a two week cycle or a cycle incorporating more 
than six consecutive working weeks is intended to be 
used by an employee that approval to the working of 
such a cycle should be first obtained from the Union. 

As I understand the effect of the amendments the first 
would merely provide for a notification of an intention. 
The second means that if an employer seeks to 
implement a cycle working arrangement he has the 
right to do so and his only obligation is to notify the 
Union. However, in respect of particular types of 
cycling there is an additional obligation to seek 
approval of the Union in circumstances where there are 
cycles which differ from the norm, for example if there 
is a very short even time cycle or a long cycle that 
extends for more than six weeks, those instances are 
seen as being in the extreme of the norm, the clause 
recognises that fact and would mean that such arrange- 
ments could only be introduced by agreement with the 
Union. 

Insofar as the balance of the clause is concerned, 
subclauses (2) and (3) are in the same terms as the clause 
which has been inserted into the Goldmining Award 
Consolidated 1980. The implication of subclause (2) in 
particular being that ordinary hours can be structured 
on the basis of the length of the cycle rather than on a 
week by week basis. Provisions are made for the 
calculation of overtime and in subclause (3) there are 
provisions concerning averaging pay in weekly periods, 
that is the right to average pay notwithstanding on some 
weeks that the actual work performed is much greater 
than in other weeks. 

It is said by the Applicant that the concept of cycle 
working in the gold mining industry, and this relates to 
work performed at remote locations, is something that 
is well established. It is a concept that has not 
traditionally applied in the gold mining industry which 
has historically adopted a shift work concept such as 
the Great Boulder roster. There has been, it is said, what 
amounts to the regeneration or rebirth of the gold 
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mining industry since 1980 resulting in growth of this 
method of operation and it is now a well established 
concept. However, it is a method of operation which was 
not contemplated at the time when the Awards subject 
to the applications were made. 

This new concept involves what is colloquially 
known as a fly in fly out arrangement. It does not have to 
apply solely in that circumstance because there are 
some instances where people commute daily to and 
from their normal place of residence to their workplace. 
However in the main it is directed to providing a regime 
of working for remote area locations. 

During his submissions, Mr Gifford, who appeared 
for the Applicant, detailed to the Commission the 
various types of cycle which are applied in the gold 
mining industry, they being cycles which are used by 
employers represented in the main by the Australian 
Mines and Metals Association (AMMA) which in this 
application is co-ordinating the views of the gold 
mining employers as it had done at the time of the 
consent arrangement to amend the major award in the 
gold mining industry, that is the Goldmining Award 
Consolidated 1980. 

By Exhibit G1 Mr Gifford submitted to the 
Commission a circular which had been addressed to 
member companies of the AMMA who are 
Respondents to the Awards in question. The circular 
attached to it was a questionnaire which posed a series 
of questions concerning cycle operations. In Exhibit G2 
the questionnaire responses were detailed and those 
responses indicated to the Commission how the various 
Respondents conduct their operations. 

Much was made of the returns to the survey by Mr 
Hemery in his rebuttal on behalf of the Respondent 
Unions. He paid particular attention to the total 
number of questionnaires issued and the responses, 
drawing the conclusion that the relatively low number 
should be taken by the Commission to indicate a lack of 
interest on behalf of companies in the industry. I will, in 
my analysis later, comment upon my views of the value 
of the survey. 

Mr Gifford proceeded to analyse the results of the 
survey and described the type of cycle operation used in 
the various operations. He acknowledged that the 
clause makes no reference to the question of an 
employer's obligation to meet the cost of travel. 
However, he insisted that it was a subsidiary question 
and one which was not addressed because the issue had 
not arisen because in every fly in fly out arrangement he 
knew of, employers were already meeting the travel 
costs. The same could be said concerning the time spent 
in travel. It was not seen by the Applicant that these were 
matters which ought to cause concern because of the 
past history of them. In any event the Unions had not 
raised the issues as a matter of counterclaim. The 
history was that neither of the matters created sufficient 
interest in the industry for there to be a need for some 
protective mechanism and the performance since as the 
Goldmining Consolidated Award 1980 had been 
amended was indicative that such regulation was not 
necessary. 

On behalf of the Unions Mr Hemery presented 
argument. It was his fundamental proposition that the 
mechanism sought by the employers was not an 
appropriate way to deal with the problems and that 
while it was accepted that cycle work in remote areas is 
definitely a fact, the best way to deal with the issues was 
to address them on an ad-hoc basis with specific mines 
as and when those mines are brought on stream. It was 
because of this, it was submitted, that there was an onus, 
particularly in a common rule award, for an employer 
to show that the award should be amended. In such 
awards if an application is too broad, as this appeared to 
be, the regulation may not cover all the circumstances 

which could arise. Therefore the best way to handle the 
problem is for the Union involved to negotiate on 
behalf of its members with the relevant employer in 
order to make arrangements acceptable to both. This 
would, eventually lead to an industry standard which 
could later be placed into an award. 

Mr Hemery went on to adumbrate his argument. He 
said that the Union had not in the past frustrated 
initiatives on the introduction of cycling work and he 
cited the Argyle Diamond project, the Bond Petroleum 
project with its Harriet Oil Field operations and 
Woodside Offshore Petroleum as three examples of 
this. It was significant, so Mr Hemery said, to note that 
each of these employers were single employers within 
one industry. He said it was difficult to show that, apart 
from the consent arrangement reached with the 
Australian Workers Union to amend the Goldmining 
Consolidated Award 1980, where there had been a 
similar common rule amendment to an award. This was 
an important factor because there were a number of 
small operators in the industry and they were 
widespread across the State. This made it difficult to 
find out information concerning the many different 
factors which could apply in respect of each proposal 
on each worksite. There could be further difficulties 
with the implementation of each work cycle 
arrangement. It was not simply a matter of increased 
leisure for workers. It meant an increase in the length of 
shift. There are other problems concerning travel time 
and compensation for travel time, also there may well 
be situations where air travel was not appropriate or 
even available on a regular basis. In such circumstances 
it might be fair for employees to receive some additional 
compensation to that which might flow from the type of 
amendment which is suggested for the Awards. 

Mr Hemery then turned his attention to the proposed 
clause. He complained that the proviso for notification 
of the Union was not sufficient because it does not make 
any provision for work cycle arrangements which may 
have been already implemented and of which a Union 
might not be aware. He suggested that there be 
additional provisions for notification to the Unions 
within a reasonable time to allow the Award 
amendment to be brought to employers" attention. He 
further suggested that if the application was to be 
granted there should be some provision concerning 
compensation for travel in instances where clearly there 
are inordinate lengths of time involved or where 
employees themselves have to incur expense in 
travelling to and from the site. These were seen by the 
Unions to be essential elements if a clause of this nature 
was going to apply across the whole of industry. 
Attention was then given to the standing of the 
Applicant to make the application. Mr Hemery 
addressed the results of the questionnaire advising the 
Commission that approximately 70 companies were 
surveyed, 24 replies were received and six of those were 
relevant to the proceedings. It was submitted that on the 
basis of this sort of return there was not enough upon 
which the Commission could base the conclusion that 
the case had been made out. 

In considering the submissions of the parties the 
following issues appear to me to be ones which are 
relevant. It is notorious that cycle working 
arrangements in remote areas have now become a fact 
of life in the mining industry. The industry on an 
economic grounds has moved away from the provision 
of townships in remote mining areas. This policy 
gaining popularity with the type of operations which 
were introduced to support the Argyle Diamond mine. 
There are many other instances which can be cited as 
well. It is clear from the evidence that many small gold 
mining properties which would otherwise be non- 
viable have been brought on to stream using the work 
cycle process. Examples are the Gabanintha 
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Goldmine, the Cypress Gold Australia Corporation 
mine at Gidgee, Homestake Australia's Fortnam 
Operation and the Metana Minerals Operation at 
Meekatharra. There are others within the knowledge of 
the Commission, that knowledge being gained in the 
discharge of its duties in the gold mining area. In a 
matter such as that at hand, it is in my view not 
appropriate that it be decided on the weight of numbers. 
The question is whether there is sufficient need in the 
industry for the application to be granted. It is clear that 
there are some operations which, on the face of it, could 
be operating contrary to Award provisions because they 
work on a cycle arrangement. It is also important that 
the Award which covers the majority of workers in the 
industry has been amended for some time and there 
have been no difficulties brought to the attention of the 
Commission from the operation of the clause. Further, 
it seems to me that the amendments that the parties 
agreed in their own discussions should give some 
comfort to the Unions concerning the difficulties that 
they perceive. They will have to be advised prior to the 
implementation of a cycle arrangement and be told of 
the nature of the cycle. At that time it is quite obvious 
that they will be able to make a judgment whether 
additional conditions of employment are necessary to 
cover excess travelling time or the costs of travel and in 
that way they are therefore not prejudiced. Similarly, 
there is a mechanism by which approval must be 
obtained from them for the working of what might be 
described as an abnormal cycle. Therefore there seems 
to be adequate protection in the clause already to cover 
the objections made by the Unions. There is no need to 
make any special Orders concerning existing 
operations which may be operating using cycle 
working. Although it is obvious that the provision of 
subclause (4)(a) on prior notification will not have 
effect, any employee who works a cycle of the nature 
described in subclause (4)(a) of the clause, will, to meet 
its intent need to have discussions with the Unions 
party to the award within three months. Provision has 
been made accordingly in subclause (4)(c). 

I intend to allow the application and the Awards in 
question will be amended by the insertion of a clause to 
be styled Special Provisions for Cycle Working. The 
provisions of the clause will be those described in the 
amended schedule filed in the Commission on the date 
of hearing. 

Appearances: Mr R.H. Gifford on behalf of the 
Applicant. 

Mr M.R. Hemery and with him Ms B. Love on behalf 
of the Respondents. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
No. 513 of 1989. 

ENGINEERS (GOLD MINING) 
AWARD No. 26 of 1947. 

COMMISSIONER J.F. GREG OR. 
• 30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Engineers (Gold Mining) Award No. 26 
of 1947 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 27. Maternity Leave the following — 
28. Special Provisions for Cycle Working. 

2. Clause 28.—Maternity Leave: After this clause add 
the following new clause — 

28.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
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provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch). 

No. 514 of 1989. 
ELECTRICAL TRADES (GOLDMINING) 

AWARD No. 57 of 1968. 
COMMISSIONER I.E. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Electrical Trades (Goldmining) Award 
No. 57 of 1968 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) I.E. GREGOR. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2— Arrangement: Delete the number and 

title 25. Preference and insert in lieu — 
25. Special Provisions for Cycle Working. 

2. Clause 25.—Preference: Delete this clause and insert 
in lieu the following new clause— 

25.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle, 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 515 of 1989. 
ENGINE DRIVERS' (GOLD MINING) 

CONSOLIDATED AWARD No. 37 of 1947. 
COMMISSIONER I.E. GREGOR. 

30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Elemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

Thai the Engine Drivers' (Gold Mining) 
Consolidated Award 1979, No. 37 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 25. Preference and insert in lieu — 
25. Special Provisions for Cycle Working. 

2. Clause 25.—Preference: Delete this clause and insert 
in lieu the following new clause— 

25.—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified 
number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle, 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 



(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle, 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Mining Corporation 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, 

Union of Workers. 
No. 516 of 1989. 

BUILDING TRADES (GOLD MINING INDUSTRY) 
AWARD Nos. 29 and 32 of 1965 and 4 of 1966. 

COMMISSIQNHR J.F. GREGOR. 
30th day of August 1989. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
Applicant and Mr M.R. Hemery and with him Ms B.J. 
Love on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Building Trades (Gold Mining Industry) 
Award Nos. 29 and 32 of 1965 and 4 of 1966 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) J.F. GREGOR 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 8. Preference and insert in lieu — 
8. Special Provisions for Cycle Working. 

2. Clause 8—Preference: Delete this clause and insert 
in lieu the following new clause— 

8—Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere 

in this Award — 
(1) Work may be carried out over consecutively 

recurring cycles, each consisting of a specified' 

number of consecutive working days followed 
by a specified number of consecutive non- 
working days. 

(2) (a) The total ordinary hours of work 
during a cycle shall exceed 40 hours 
multiplied by the number of working 
and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any 
time in excess of eight hours per day or 
in excess of the total ordinary hours 
prescribed in paragraph (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly 
average of ordinary hours worked even 
though more or less than 40 ordinary hours 
may be worked in any particular week of the 
work cycle. 

(4) (a) Prior to the implementation of a cycle, 
in accordance with this clause, the 
employer shall notify the Union of the 
nature of the cycle to apply. 

(b) In the case where an even time two 
week cycle or a cycle incorporating 
more than six consecutive working 
weeks is intended to be applied, 
approval to the working of such cycle 
shall first be obtained from the 
Union. 

(c) If at 30 August 1989 any employer is 
working a cycle of the nature described 
in (1) hereof it shall comply with the 
provisions of paragraphs (a) and (b) of 
this subclause within a period of three 
months. 

FIRE BRIGADE EMPLOYEES' 
AWARD No. 26 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees 

Industrial Union of Workers. 
No. 1281 of 1987(R). 

COMMISSIONER G.J. MARTIN. 
19th day of September 1989. 

Order. 
HAVING heard Mr R. Horstman on behalf of the 
Applicant, and Mr C. Evans on behalf of the 
Respondent and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders — 

That the Fire Brigade Employees' Consolidated 
Award 1975 No. 26 of 1971 as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 19th day of September 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Insert after the 

numerals and words 24. Long Service Leave of this 
clause the following numerals and words — 

(a) 25. Maternity Leave. 
26. Compassionate Leave. 
27. Trade Union Training Leave. 
28. Leave to Attend Union Business. 

(b) Renumber the following clauses — 
25. Adoption of Provisions from Part I 
26. Hours. 
27. Overtime, 
as 
29. Adoption of Provisions from Part I. 
30. Hours. 
31. Overtime. 

2. Clause 5.—Rates of Pay: Delete this clause and 
insert in lieu — 

5.—Rates of Pay. 
(1) It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

(2) The total weekly wage for the hours of work 
as defined in Clause 8.—Hours of Duty and Clause 
30.—Hours of this Award, payable to employees 
covered by this award shall be as follows: 

$ 
Trainee Firefighter 427.23 
C Grade Level 1 Firefighter 471.75 
C Grade Level 2 Firefighter 492.18 
C Grade Level 3 Firefighter 516.32 
C Grade Level 4 Firefighter 549.17 
B Grade Firefighter 565.25 
A Grade Firefighter 581.10 
Senior Firefighter 602.22 
Leading Firefighter 649.93 

(3) Firefighters shall be eligible for promotion 
to a higher class, subject to certification by the 
Chief Officer as competent and recommended for 
promotion, and subject to the foregoing: 

(a) Upon graduation, a Trainee Firefighter 
shall be promoted to "C" Grade Level 1 
Firefighter. 

(b) "C" Grade Level 1 and Level 2 Firefighters 
shall progress to "C" Grade Level 2 and 3 
respectively after one year's satisfactory 
service in "C" Grade Level 1 and Level 2 
respectively and passing of the grade 
examination. 

(c) "C" Grade Level 3 Firefighters shall 
progress to "C" Grade Level 4 after one 
year's satisfactory service in "C" Grade 
Level 3. 

(d) "C" Grade Level 4 Firefighters shall 
progress to "B" Grade Firefighter after one 
year's satisfactory service in "C" Grade 
Level 4. 

(e) "B" Grade Firefighters shall progress to "A" 
Grade Firefighter after three years' 
satisfactory service as a "B" Grade 
Firefighter. 

(f) "A" Grade Firefighter shall progress to a 
Senior Firefighter after seven years' 
satisfactory service as an "A" Grade 
Firefighter. 

(g) The Western Australian Fire Brigade Board 
may appoint any Firefighter to the rank of 
Leading Firefighter who has served not less 
than three years as an "A" Grade Firefighter 
and who has passed the qualifying course 
determined by the Board. 

3.—Clause 6.—Industry Allowance: Delete this 
clause and insert in lieu — 

6.—Industry Allowance. 
In addition to the rates of wages prescribed in 

Clause 5.—Rates of Pay of this award, employees 
shall be paid an industry allowance of $11.33 per 
week. 

4. Clause 16.—Sick Leave: Delete this clause and 
insert in lieu — 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to 

payment for non attendance on the ground of 
personal ill health or injury for seven hours pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the 
end of each calendar year, or at the time the 
employee leaves the service of the employer in the 
event of the employee being entitled by service 
subsequent to the sickness of a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement 
prescribed in paragraph (a) of subclause (1) of this 
clause, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as 
soon as reasonably practicable advise the 
employer of his inability to attend for work, the 
nature of his illness or injury and the estimated 
duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the 
commencement of the absence. 

(4) No employee shall be entitled to the benefit 
of this clause unless he produces proof to the 
satisfaction of the employer or his representative of 
sickness provided the employer shall not be 
entitled to a medical certificate for absences of less 
than three consecutive working shifts unless the 
total of such absences exceeds five full or part shifts 
in any one accruing year. Consecutive shifts shall 
also include the shifts immediately prior to and the 
shifts immediately following the four days off. 

(5) (a) Subject to the provisions of this 
subclause, the provisions of this clause also apply 
to an employee who suffers personal ill health or 
injury during the time when he is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of 
paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only 
if the employee was confined to his place of 
residence or a hospital as a result of his personal ill 
health or injury for a period of seven consecutive 
days or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 



(c) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid sick 
leave to which the employee was entitled at the time 
he proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of the 
annual leave equivalent to the paid sick leave is 
hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another 
time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave, or if 
termination occurs before then, be paid for in 
accordance with the provisions of subclause (3) of 
Clause 20.—Annual Leave of this Award. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the leave is 
subsequently taken, as provided in subclause (4) of 
Clause 20.—Annual Leave of this award. 

(6) The provision of this clause with respect to 
payment does not apply to employees who are 
entitled to payment under the Workers' 
Compensation and Assistance Act. or to 
employees whose injury or illness is the result of 
the employee's own neglect or misconduct, or 
where the employee does not notify the employer of 
his sickness in accordance with subclause (3) of 
this clause. 

5. Clause 24.—Long Service Leave: Delete this 
clause and insert in lieu — 

24.—Long Service Leave. 
(1) Every employee shall be credited with a 

period of 13 weeks' long service leave for and on the 
completion of each of the consecutive periods of 
continuous service as follows — for the first 10 
years, and thereafter for each period of seven 
years. 

(a) Long Service Leave shall be granted solely 
for recuperative purposes. 

(b) No employee shall undertake during long 
service leave, without the consent of the 
Board, any form of employment for hire or 
reward. Any contravention of this condition 
shall render the employee liable to 
dismissal. 

(2) Continuous Service: For the purposes of this 
section, continuous service shall be deemed to 
include — 

(a) Absence on annual leave or public 
holidays. 

(b) Absence on paid sick leave. 
(c) Absence on approved sick leave without pay 

except that portion of continuous absence 
which exceeds three months. 

(d) Absence on workers' compensation leave 
except that portion of a conti nuous absence 
which exceeds six months. 

(e) Absence on approved leave without pay, 
other than sick leave without pay, not 
exceeding an aggregate of two weeks in any 
qualifying period. 

(f) Absence on approved military service 
leave. 

(3) Continuous service shall be deemed not to 
include — 

(a) Absence on long service leave which 
accrues prior to 11 May 1979. 

(b) Service prior to 11 May 1979 where the 
employee was less than 18 years of age. 

(4) Granting of Leave. 

(a) The day on which an employee shall 
commence their long service leave shall be 
solely at the convenience of the Board 
provided that the Board shall, as far as 
possible and having regard to the relief 
available and other factors, grant such leave 
in the order of priority of length of 
continuous service. 

(b) Wherever possible, not less than one 
month's notice shall be given to an 
employee of the date on which their long 
service leave shall commence. 

(5) Aims of Allocating Leave Periods. 
(a) To allocate long service leave to staff in 

order of due date priority and within 
reasonable close proximity to the date of 
entitlement. 

(b) To ensure that, as far as is practicable, the 
seasonal quarterly periods during which 
long service leave is taken are equally 
distributed. 

(c) To advise staff of long service leave 
allocations as early as possible to enable 
staff to preplan and make early bookings. 

(d) To permit staff to exchange leave periods 
within reasonable practicable limits. 

(6) Rostering Procedure: In order to allow 91 
days' long service leave to all staff, the following 
starting and finishing dates will apply when the 
employer and the employee agree to alternative 
dates. 

First Quarter : 91 days (13 weeks) 
2 July — 30 September 
inclusive 

Second Quarter : 91 days (13 weeks) 
1 October — 30 December 
inclusive 

Third Quarter : 91 days (13 weeks) 
1 January — 1 April 
inclusive 

Leap Year : 91 days (13 weeks) 
1 January — 31 March 
inclusive 

Fourth Quarter : 91 days (13 weeks) 
2 April — 1 July 
inclusive 

(7) Provisional Long Service Leave Rosters: A 
provisional roster will be published by 31 
December each year showing provisional alloca- 
tions for both officers and firefighters for the year 
commencing 1 July, 18 months later. 

(8) Final Long Service Leave Rosters: The final 
long service leave roster showing final approved 
allocations will be published by 1 May each year 
for the following 12 months commencing 1 July, 
two months later. 

(9) Exchanges of Long Service Leave. 

(a) Exchanges of long service leave periods 
between staff listed on the provisional 
rosters will be permitted subject to the 
following conditions. 

(i) Long Service Leave is not to 
commence earlier than six months 
before due date. 

(ii) Applications for exchanges of long 
service leave periods must be in 
writing to the Chief Officer. 
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(b) No changes to a provisional roster will be 
accepted later than 31 March, approxi- 
mately 15 months after the publication of 
the provisional roster. That is to say — 

(i) Exchanges within the same provi- 
sional roster are open for 
approximately 15 months from 
publication. 

(ii) Exchanges between two successive 
provisional rosters are open for 
approximately three months from 
publication of the second provi- 
sional roster. 

(10) Roster Allocations Due to Promotion. 
(a) Firefighters promoted to Station Officer 

rank will be required to change long service 
leave rosters. This will have the effect of 
cancelling any leave period allocated under 
the Firefighters Roster. 

(b) Where a long service leave period has been 
allocated under the Firefighters Roster, the 
newly appointed officer will be listed in due 
date priority on the earliest available roster. 
Consideration, however, will be given to 
written applications to retain a long service 
leave period allocated under the Fire- 
fighters Roster prior to promotion should 
satisfactory proof of prior arrangements or 
bookings be furnished. 

(11) Public Holidays: Any public holidays 
occurring during the period in which an employee 
is on long service leave shall be calculated as 
portion of the long service leave, and extra days in 
lieu thereof shall not be granted. 

(12) Sickness or Accident. 
(a) Where an employee, through personal ill 

health, is confined to their place of 
residence or a hospital for a continuous 
period of 14 days or more during any period 
of long service leave taken after 10 May 1979 
and the confinement is certified by a 
medical practitioner, such period shall be 
considered sick leave and deducted from 
any such sick leave credits as are available 
to the employee, and any amount of time so 
deducted shall be given as additional long 
service leave at a time convenient to the 
Chief Officer. 

(b) Where an employee is sick or disabled 
through an accident on the day he/she 
should have resumed duty after long service 
leave, he/she shall, subject to the production 
of a medical certificate, be treated as absent 
on sick leave as from such date. 

(13) Accumulation of Leave. 
(a) Employees over the age of 55 years may, by 

written application to the Executive 
Chairman, apply for permission to 
accumulate two periods of long service 
leave. 

(b) Such applications shall be submitted as 
early as possible and shall not be 
considered unless reasonable notice is 
given. 

(14) Payment for Leave Credited as Due. 
(a) An employee may, on commencing long 

service leave, be paid his/her salary or wages 
in advance, at his/her permanent classified 
rate of pay, for a period equivalent to the 
leave taken. 

(b) An employee who retires at the age of 60, or 
at any time thereafter up to the age of 65, or 

who retires on account of incapacity due to 
old age, or through ill health, or the result of 
an accident, shall be paid for long service 
leave credited. 

(c) An employee who resigns other than to 
escape dismissal, shall be paid for any long 
service leave credited as due. 

(d) An employee who is dismissed, or who 
resigns in order to escape dismissal, shall be 
entitled to payment for any long service 
leave credited prior to the date of the offence 
for which he/she was dismissed or resigned 
in order to escape dismissal. 

(15) Pro Rata Leave on Retirement. 
(a) Where an employee retires or is retired 

under the circumstances mentioned in this 
clause, and has served continuously for at 
least 12 months next before such retirement, 
such employee shall be paid (in addition to 
any complete periods of long service leave 
credited as due) for pro rata long service 
leave to the date of retirement. 

(b) Provided that, where the employee has any 
complete period of long service leave 
credited as due to them, the employee shall, 
if required so to do by the Board, take such 
complete period of long service leave before 
the employee reaches the date due for 
retirement, and thereafter such employee 
shall be entitled under this regulation to 
payment only of pro rata long service leave 
equivalent in respect to that service in 
relation to which the employee has not been 
credited with a complete period of long 
service leave. 

(c) Subject to the provisions of this clause, any 
employee who is retired for any reason other 
than misconduct or unsatisfactory service 
shall be paid for long service leave pro rata to 
the date of retirement. 

(16) Payment on Death of an Employee. 
(a) Where a deceased employee does not leave a 

dependant or dependants, payment for long 
service leave as credited due shall be made 
to the deceased employee's estate. 

(b) Where a deceased employee does leave a 
dependant or dependants, payment for long 
service leave as credited due shall be made 
to the dependant or dependants. 

(c) In addition, where a deceased employee 
does leave a dependant or dependants, and 
the employee had served continuously for at 
least 12 months next before his/her death, 
payment for pro rata long service leave to the 
date of death shall be made to the 
dependant or dependants. 

(d) For the purpose of the Fire Brigades Act 
Regulations, a dependant shall mean the 
deceased employee's spouse or children, 
mother, father, invalid sister or brother who 
were dependent upon the employee. 

(e) Where there are two or more dependants as 
aforesaid, the Board may distribute the 
payment for long service leave in such 
manner as it thinks fit. 

(17) Board's Superannuation Contributions: 
Notwithstanding anything contained in the Fire 
Brigades (Superannution Fund) Regulations 1977, 
as in force from time to time, the Board shall not be 
liable to contribute for superannuation benefits in 
respect of long service leave lump sum payments 
made on the death, resignation, retirement or 
dismissal of an employee. 



(18) Deductions Through Pay Sheets: Where 
payment for long service leave is made in a lump 
sum covering a specific period, the usual weekly 
deductions from the employee's salary or wages 
(such as for superannuation, assurance, taxation, 
etc) shall be deducted therefrom in a lump sum to 
cover a similar period. 

6. Insert after Clause 24— Long Service Leave new 
Clauses 25—Maternity Leave, 26.—Compassionate 
Leave, 27.—Trade Union Training Leave and 28.— 
Leave to Attend Union Business in the following 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immed- 
iately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) of this 
clause, the period of maternity leave shall be 
for an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be -taken im- 
mediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken immediately 
following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period of 
leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance 
with paragraph (c) of this subclause if such 
failure is occasioned by the confinement 
occurring earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards con- 
nected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as mater- 
nity leave for the purposes of subclauses (7), (8), (9) 
and (10) of this clause. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then 
on maternity leave terminates other than by 
the birth of a living child, it shall be the right 
of the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work: 
or 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave as to which she is then entitled and 
such further unpaid leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) of this clause, maternity leave shall 
include special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
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performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) of this clause does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take any 
annual leave or long service leave or any 
part thereof to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on 
maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground 
of her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position which she held immediately before 
such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is 
qualified and the duties of which she is 
capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

26.—Compassionate Leave. 
(1) An employee, other than a casual employee, 

shall on the death within Australia of a wife, 
husband, father, mother, father-in-law, mother-in- 
law, brother, sister, child or step-child, be entitled, 
on notice, to leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to 
the satisfaction of his employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the employee otherwise 
would have been on duty and shall not be granted 
in any case where the employee concerned would 
have been off duty in accordance with the relevant 

roster, or on long service leave, annual leave, sick 
leave, employees' compensation, leave without pay 
or on a public holiday. 

(3) For the purpose of this clause, the words 
"wife" and "husband" shall include a person who 
lives with the employee as a de facto wife or 
husband. 

(4) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for compassionate leave. 

27.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 
(a) The employer shall grant paid leave of 

absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to timem approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence 
in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
40 hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
employees attending a course shall be deemed to 
have worked the shifts they would have worked 
had leave not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject 
to the operation of the organisation not being 
unduly affected and to the convenience of the 
employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in 
Government employment shall be served before 
an employee is eligible to attend courses or 
seminars of more than a half day duration. An 
employer may, where special circumstances exist, 
approve an application to attend a course or 
seminar where an employee has less than 12 
months Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's 
attendance at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in 
normal working hours immediately before or after 
the course. 

28—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee. 
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(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who, as a union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as a union nominated representative 
of the employees is required to attend joint 
union/management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(1) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in 
normal working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangement relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply 
to special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the the employer. 

FIRE BRIGADE OFFICERS' 
CONSOLIDATED AWARD No. 489 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Fire Brigades Board 

and 
West Australian Fire Brigade Employees 

Industrial Union of Workers. 
No. 1282 of 1987(R). 

COMMISSIONER G.J. MARTIN. 
19th day of September 1989. 

HAYING heard Mr R. Horstman on behalf of the 
Applicant, and Mr C. Evans on behalf of the 
Respondent and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 ofl989ofthe 
8th day of September 1989 have been complied with, 
hereby orders — 

That the Fire Brigade Officers' Consolidated 
Award 1975 No. 489 of 1972 as varied be further 
varied in accordance with the following Schedule 
and that such variance shall have effect on and 
from the 19th day of September 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the "Fire Brigade 

Officers' Consolidated Award 1975" as varied and 
further consolidated. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 

Part I — Shift Officers. 
5. Wages. 
6. Hours. 
6A. Outside Duties. 
7. On-Call Allowance. 
8. Travelling and Relieving Allowance. 
9. Relieving. 
10. Transfers. 
11. District Allowance. 
12. Quarters. 
13. Annual Leave. 
14. Overtime. 
15. Sick Leave. 
16. Long Service Leave. 
17. Maternity Leave. 
18. Compassionate Leave. 
19. Trade Union Training Leave. 
20. Leave to Attend Union Business. 
21. Accident Pay. 
22. Meal Break. 
23. Cleaning After Fires. 
24. Interpretations. 
25. Engagement. 
26. Payment of Wages. 
27. Deduction of Union Subscriptions. 
28. Board of Reference. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3033 

Part II — Officers on Day Duties. 
29. Adoption of Provisions from Part I. 
30. Hours. 
31. Overtime. 
32. Annual Leave. 

Appendix 1 — Explanatory Notes. 

3.—Scope. 
This award shall apply to officers classified in Parts I 

and II of this award, employed by the Western 
Australian Fire Brigades Board. 

4.—Term. 
The term of this award shall be for a period 

commencing on the date hereof and terminating on 13 
September 1974 (the Award was issued on the 26th 
day of May 1972). 

Part I — Shift Officers. 

5.—Wages. 
(1) It is a term of this award that the Union 

undertakes, for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any extra 
claims, award or over award except when consistent 
with the State Wage Principles. 

(2) The total weekly wage for the ordinary hours of 
work as defined in Clause 6.—Hours and Clause 30.— 
Hours of this Award, payable to employees covered by 
this award shall be as follows: 

$ 
(a) Station Officers: 

First year of service 672.21 
Second year of service 701.42 
Third year of service or thereafter 731.71 

(b) District Officers 780.78 
(c) Superintendents 867.85 

(3) In addition to the rates prescribed in this 
clause: 

(a) Station Officers at Albany, Bunbury, 
Geraldton, Kalgoorlie/Boulder and Northam 
shall be paid an allowance of $10.00 per 
week. 

(b) The District Officers at Kalgoorlie shall be 
paid an allowance of $14.90 per week. 

(c) Officers shall be paid an Industry Allowance 
of $11.33 per week. 

(4) Notwithstanding the provisions of subclause (3) 
of this clause, an officer shall not by reason only of the 
allowance therein prescribed, be deemed to be senior to 
an officer of similar rank for the purpose of promotion 
to a position of higher classification. 

(5) Those Station Officers designated by the Chief 
Officer to undertake additional responsibility as a 
result of the regional concept will be paid an allowance 
of $20.00 per week in addition to the wage described for 
a Station Officer in this clause. The allowance will be 
reviewed by the parties as part of the continuing 
structural efficiency process. 

6.—Hours. 
(1) (a) The ordinary hours of work shall be 42 per 

week to be worked in a system of shifts comprising two 
■consecutive day shifts, two consecutive night shifts 
followed by four days off. 

(b) The shifts shall be worked by four platoons 
known as the "A", "B", "C" and "D" platoons. 

(c) The ordinary daily hours of work shall be 10 on 
day shift and 14 on night shift. 

(d) The ordinary rostered hours of work prescribed 
in paragraph (a) of this subclause shall be paid in 
accordance with Appendix 1 — Explanatory Notes of 
this Award. 

(e) Notwithstanding anything contained therein, an 
officer may, for the efficient working of the service be 
required to change from one platoon to another, 
provided that where the officer works in excess of 42 
hours during the week in which the change occurs he 
shall be paid at overtime rates for all such excess 
time. 

(2) Where an officer at a country fire station is 
required to work, on a Saturday or Sunday because of 
the absence of a rostered fireman, such time necessarily 
worked shall be in addition to his ordinary hours of 
duty, and paid for as overtime. 

(3) (a) Officers at country fire stations shall attend 
calls when off duty, but available. 

(b) Other Officers, when off duty but available, may 
be recalled to attend either a fire call or other duty. 

(c) An officer when off duty attending a fire call or 
other duty under this paragraph shall be paid a 
minimum of three hours at overtime rates. 

(d) An officer held back after his normal time of 
ceasing duty, in order to maintain minimum staffing 
requirements, shall be paid a minimum of one hour at 
overtime rates. 

(4) Shift officers may be transferred or appointed to 
day staff duties in which case such officer shall be paid 
in accordance with the provisions of Part II — Officers 
on Day Staff Duties of this Award. 

(5) Country Station Officers, or officers relieving this 
position, shall work 42 hours per week as shall be 
mutually agreed upon between the parties to this 
award. 

6A.—Outside Duties. 
Other than firefighting duties, an officer covered by 

this award shall not be required to perform duties 
outside of the Station when the ambient temperature 
has reached 38 degrees Celsius. During the period that 
the temperature reached or exceeds that level, 
firefighters may only be required to carry out internal 
station duties and to respond to fire calls. 

Officers covered by this award shall not be required 
to perform outside duties other than attending fire calls 
in periods of rain. 

7.—On-Call Allowance. 
(1) (a) An Officer who is authorised by the Chief 

Officer or by a duly authorised Senior Officer, to be on 
call during periods off duty, shall be paid an allowance 
in accordance with the provisions of subclause (a) of 
Clause 7.—On-Call Allowance of the Public Service 
Overtime Award 1978. 

(b) Provided that payment in accordance with this 
clause shall not be made with respect to any period for 
which payment is made in accordance with the 
provisions of Clause 14.—Overtime of this award 
when the officer is recalled to work. 

(2) For the purpose of this clause "on call" shall 
mean an instruction to an officer to remain at the 
officer's place of residence or otherwise to be available 
for immediate contact in case of an emergency call-out 
requiring the performance of duties either at that 
residence or away from such place of residence. 

(3) Where an officer rostered for "on call" duty is 
recalled for duty during the period for which they are on 
call, then they shall receive payment for hours worked 
in accordance with Clause 14.—Overtime of this 
award. 
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(4) Time spent in travelling to and from the place of 
duty, where the officer rostered on call is actually 
recalled to duty, shall be included with actual duty 
performed for the purpose of overtime payment. 

(5) The payment of the on call allowances provided 
for by this clause will be administered in accordance 
with the relevant circular of the Chief Officer of the Fire 
Brigades Board. 

8.—Travelling and Relieving Allowance. 
Officers covered by this award shall be paid the 

allowances as prescribed from time to time in Schedule 
A of the Public Service Miscellaneous Allowances 
Award No. 14 of 1982 under the terms and conditions 
prescribed from time to time in Clause 5.—Travelling 
Allowance and Clause 9.—Relieving Allowance of that 
award. 

9.—Relieving. 
All officers in charge of fire stations where only one 

officer is for the time being stationed shall be relieved by 
an officer for annual leave, long service leave, and sick 
leave if extended beyond 14 days. 

10.—Transfers. 
(1) When transferring from one station to another, 

an officer shall be granted first class rail fares and/or 
sleepers if applicable, or bus fares (where rail travel is 
not available) for himself and his wife and children 
under the age of 16 years and any dependent student 
children, irrespective of his mode of transport. Provided 
that the employer shall not be liable for and shall be 
indemnified against any claim for accidents in the case 
of a cash payment and the travel being by private 
transport. 

Provided further that when transferring from one 
station to another in the metropolitan area, officers who 
are not required by the employer to change their place 
of residence shall not be entitled to any allowance 
under this clause unless approved by the employer. 

(2) The actual reasonable cost of conveying furniture 
and effects of such an officer and his family whilst in 
transit within the meaning of subclauses (1) and (3) of 
this clause including insurance of such furniture and 
effects, shall be borne by the employer. Provided that 
only necessary household furniture and effects shall be 
transported and no reimbursement shall be made in 
respect to animals, poultry, timber, boats, engines or 
fuel, and other things of a like nature. An officer's 
vehicle shall not be transported unless approved by the 
employer. 

(3) Subclauses (1) and (2) of this clause shall have 
equal application where applicable to an officer 
instructed to transfer from his private residence from 
one of the employer's quarters to another place of 
residence provided that transfer expenses under this 
clause shall not apply to workers on resignation or 
dismissal. 

(4) Any officer who has served in a district for a 
period of three years, may apply for a transfer and the 
employer shall give consideration to such, within 12 
months. 

11.—District Allowance. 
An Officer employed in a District to which the Public 

Service Allowance (District) Agreement No. 5 of 1973 
applies shall be entitled to the allowance for such 
district under the same conditions therein prescribed. 

12.—Quarters. 
Country Officers who are provided with quarters by 

the employer shall pay a weekly rental in respect thereto 
of an amount as agreed upon between the Union and 
the employer. Such amount shall be deducted weekly 
from the salary of the officer concerned. 

13.—Annual Leave. 
(1) Each officer shall be entitled to 42 days' 

annual leave on full pay for each year of service. 
(2) (a) Notwithstanding the provisions of subclause 

(1) of this clause the leave shall be granted and taken on 
a roster, which may provide a greater or lesser period of 
leave in any one year than is herein provided as may be 
agreed between the Union and the employer. 

(b) The annual leave roster shall incorporate the 
additional leave arising from the accumulation of the 
average of two hours per week above these award pro- 
visions worked in accordance with the roster set out in 
Clause 6.—Hours of this award. The leave periods shall be 
joined together and the leave roster shall provide for 32 
days' [exclusive of the days off provided for in paragraph 
(a) of subclause (1) of Clause 6.—Hours of this award] 
within each 208 day period. 

(3) After one month's continuous service in any year of 
service an officer whose employment terminates for 
reasons other than misconduct shall be entitled to a pro 
rata allowance for annual leave for each completed 
month of service in that year of service. 

(4) Full pay for the purpose of this award means the 
amounts set out in Clause 5.—Wages of this award for the 
respective officer's class or grade. 

14.—Overtime. 
(1) Officers shall be paid for time worked outside the 

ordinary hours prescribed in Clause 6.—Hours of this 
award at the rate of double time. 

(2) (a) Where an Officer has not been notified the day 
previous or earlier that he will be required to work 
overtime, the employer shall ensure that officers who work 
such overtime in excess of two hours shall be provided 
with any of the meals occurring during such overtime or 
be paid an average of $4.80 for such meals as are provided 
by this award. 

Adjustments to the allowance shall be made in 
accordance with movements in the Public Service 
Overtime Award 1978 and shall operate from the same 
date as the variations to that award. 

(b) Notwithstanding anything else contained in this 
clause, an officer required to hold back shall receive the 
following meal allowances:— 

(i) day shift hold back following a night shift. 
(aa) if held back until between 1000 and 1200 

hours — one meal. 
(bb) if held back until after 1300 hours —two 

meals. 
(cc) if held back for a full day is followed by a 

rostered night shift — three meals. 
(ii) night shift hold back following a day shift. 

(aa) if held back until after 2000 hours —one 
meal. 

(bb) if held back for a full night shift followed 
by a rostered day shift — three meals. 

(iii) where a hold back extends beyond one shift, 
each hold back shift or part of a shift shall stand 
alone for the purposes of calculating meal 
allowances. 

(c) Notwithstanding anything else contained in this 
clause, an officer who is called back to duty shall receive 
the following meal allowances:— 

(i) day shift call back during days off duty; if report- 
ing no later than 1200 hours — one meal. 

(ii) day shift call back followed by a rostered night 
shift. 

(aa) if reporting no later than 1200 hours— 
two meals. 

(bb) if reporting after 1200 hours — one 
meal. 
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(iii) night shift call back during days off duty. 
(aa) if reporting no later than 2000 hours — 

one meal. 
(iv) night shift call back followed by a rostered day 

shift. 
(aa) if reporting no later than 2000 hours — 

three meals. 
(bb) if reporting after 2000 hours — two 

meals. 
(v) Where a call back extends beyond one shift, 

each call back shift or part of a shift shall stand 
alone for the purposes of calculating meal 
allowances. 

15.—Sick Leave. 
(1) (a) An officer shall be entitled to payment for 

non-attendance on the ground of personal ill health or 
injury for seven hours pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of 
each calendar year, or at the time the officer leaves the 
service of the employer in the event of the officer being 
entitled by service subsequent to the sickness of a 
greater allowance than that made at the time the 
sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause(l) of this clause, shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the officer shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No officer shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of sickness provided the 
employer shall not be entitled to a medical certificate 
for absences of less than three consecutive working 
shifts unless the total of such absences exceeds five full 
or part shifts in any one accruing year. Consecutive 
shifts shall also include the shifts immediately prior to 
and the shifts immediately following the four days 
off. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause also apply to an officer who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and an officer may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
officer was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the officer of 
the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the officer was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a),(b) and (c) 
of this subclause, that portion of the annual leave 
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equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the officer or, failing agreement, shall be 
added to the officer's next period of annual leave, or if 
termination occurs before then, be paid for in 
accordance with the provisions of subclause (3) of 
Clause 13.—Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken, as provided in subclause (4) of 
Clause 13.—Annual Leave of this award. 

(6) The provision of this clause with respect to 
payment does not apply to officers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act, or to officers whose injury or illness is 
the result of the officer's own neglect or misconduct, or 
where the officer does not notify the employer of his 
sickness in accordance with subclause (3) of this 
clause. 

16.—Long Service Leave. 
(1) Every officer shall be credited with a period of 13 

weeks' long service leave for and on the completion of 
each of the consecutive periods of continuous service as 
follows — for the first 10 years, and thereafter for each 
period of seven years. 

(a) Long Service Leave shall be granted solely for 
recuperative purposes. 

(b) No officer shall undertake during long service 
leave, without the consent of the Board, any 
form of employment for hire or reward. Any 
contravention of this condition shall render 
the officer liable to dismissal. 

(2) Continuous Service: For the purposes of this 
section, continuous service shall be deemed to 
include— 

(a) Absence on annual leave or public holidays. 
(b) Absence on paid sick leave. 
(c) Absence on approved sick leave without pay 

except that portion of continuous absence 
which exceeds three months. 

(d) Absence on workers' compensation leave 
except that portion of a continuous absence 
which exceeds six months. 

(e) Absence on approved leave without pay, other 
than sick leave without pay, not exceeding an 
aggregate of two weeks in any qualifying 
period. 

(f) Absence on approved military service leave. 
(3) Continuous service shall be deemed not to 

include — 
(a) Absence on long service leave which accrues 

prior to 11 May 1979. 
(b) Service prior to 11 May 1979 where the officer 

was less than 18 years of age. 
(4) Granting of Leave. 

(a) The day on which an officer shall commence 
long service leave shall be solely at the 
convenience of the Board provided that the 
Board shall, as far as possible and having 
regard to the relief available and other factors, 
grant such leave in the order of priority of 
length of continuous service. 

(b) Wherever possible, not less than one month's 
notice shall be given to an officer of the date on 
which his long service leave shall 
commence. 

(5) Aims of Allocating Leave Periods. 
(a) To allocate long service leave to officers in 

order of due date priority and within 
reasonable close proximity to the date of 
entitlement. 



(b) To ensure that, as far as is practicable, the 
seasonal quarterly periods during which long 
service leave is taken are equally distributed. 

(c) To advise them of long service leave 
allocations as early as possible to enable them 
to preplan and make early bookings. 

(d) To permit them to exchange leave periods 
within reasonable practicable limits. 

(6) Rostering Procedure: In order to allow 91 days' 
long service leave to all officers, the following starting 
and finishing dates will apply when the employer and 
the officer agree to alternative dates. 

First Quarter : 91 days (13 weeks) 
2 July — 30 September 
inclusive 

Second Quarter : 91 days (13 weeks) 
1 October — 30 December 
inclusive 

Third Quarter : 91 days (13 weeks) 
1 January — 1 April 
inclusive 

Leap Year : 91 days (13 weeks) 
1 January — 31 March 
inclusive 

Fourth Quarter : 91 days (13 weeks) 
2 April — 1 July 
inclusive 

(7) Provisional Long Service Leave Rosters: A 
provisional roster will be published by 31 December 
each year showing provisional allocations for both 
officers and firefighters for the year commencing 1 July, 
18 months later. 

(8) Final Long Service Leave Rosters: The final long 
service leave roster showing final approved allocations 
will be published by 1 May each year for the following 
12 months commencing 1 July, two months later. 

(9) Exchanges of Long Service Leave. 
(a) Exchanges of long service leave periods 

between officers and firefighters listed on the 
provisional rosters will be permitted subject to 
the following conditions. 

(i) Long Service Leave is not to commence 
earlier than six months before due 
date. 

(ii) Applications for exchanges of long 
service leave periods must be in writing 
to the Chief Officer. 

(b) No changes to a provisional roster will be 
accepted later than 31 March, approximately 
15 months after the publication of the 
provisional roster. That is to say — 

(i) Exchanges within the same provi- 
sional roster are open for 
approximately 15 months from 
publication. 

(ii) Exchanges between two successive 
provisional rosters are open for 
approximately three months from 
publication of the second provisional 
roster. 

(10) Roster Allocations Due to Promotion. 
(a) Firefighters promoted to Station Officer rank 

will be required to change long service leave 
rosters. This will have the effect of cancelling 
any leave period allocated under the 
Firefighters Roster. 

(b) Where a long service leave period has been 
allocated under the Firefighters Roster, the 
newly appointed officer will be listed in due 
date priority on the earliest available roster. 
Consideration, however, will be given to 

written applications to retain a long service 
leave period allocated under the Firefighters 
Roster prior to promotion should satisfactory 
proof of prior arrangements or bookings be 
furnished. 

(11) Public Holidays: Any public holidays occurring 
during the period in which an officer is on long service 
leave shall be calculated as portion of the long service 
leave, and extra days in lieu thereof shall not be 
granted. 

(12) Sickness or Accident. 
(a) Where an officer, through personal ill health, 

is confined to his place of residence or a 
hospital for a continuous period of 14 days or 
more during any period of long service leave 
taken after 10 May 1979 and the confinement 
is certified by a medical practitioner, such 
period shall be considered sick leave and 
deducted from any such sick leave credits as 
are available to the officer, and any amount of 
time so deducted shall be given as additional 
long service leave at a time convenient to the 
Chief Officer. 

(b) Where an officer is sick or disabled through an 
accident on the day he should have resumed 
duty after long service leave, he shall, subject 
to the production of a medical certificate, be 
treated as absent on sick leave as from such 
date. 

(13) Accumulation of Leave. 
(a) Officers over the age of 55 years may, by 

written application to the Executive 
Chairman, apply for permission to 
accumulate two periods of long service 
leave. 

(b) Such applications shall be submitted as early 
as possible and shall not be considered unless 
reasonable notice is given. 

(14) Payment for Leave Credited as Due. 
(a) An officer may, on commencing long service 

leave, be paid his salary or wages in advance, 
at his permanent classified rate of pay, for a 
period equivalent to the leave taken. 

(b) An officer who retires at the age of 60, or at any 
time thereafter up to the age of 65, or who 
retires on account of incapacity due to old age, 
or through ill health, or the result of an 
accident, shall be paid for long service leave 
credited. 

(c) An officer who resigns other than to escape 
dismissal, shall be paid for any long service 
leave credited as due. 

(d) An officer who is dismissed, or who resigns in 
order to escape dismissal, shall be entitled to 
payment for any long service leave credited 
prior to the date of the offence for which he 
was dismissed or resigned in order to escape 
dismissal. 

(15) Pro Rata Leave on Retirement. 
(a) Where an officer retires or is retired under the 

circumstances mentioned in this clause, and 
has served continuously for at least 12 months 
next before such retirement, such officer shall 
be paid (in addition to any complete periods of 
long service leave credited as due) for pro rata 
long service leave to the date of retirement. 

(b) Provided that where the officer has any 
complete period of long service leave credited 
as due, the officer shall, if required so to do by 
the Board, take such complete period of long 
service leave before the officer reaches the date 
due for retirement, and thereafter such officer 
shall be entitled under this regulation to 
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payment only of pro rata long service leave 
equivalent in respect to that service in relation 
to which the officer has not been credited with 
a complete period of long service leave. 

(c) Subject to the provisions of this clause, any 
officer who is retired for any reason other than 
misconduct or unsatisfactory service shall be 
paid for long service leave pro rata to the date 
of retirement. 

(16) Payment on Death of an Officer. 
(a) Where a deceased officer does not leave a 

dependant or dependants, payment for long 
service leave as credited due shall be made to 
the deceased officer's estate. 

(b) Where a deceased officer does leave a 
dependant or dependants, payment for long 
service leave as credited due shall be made to 
the dependant or dependants. 

(c) In addition, where a deceased officer does 
leave a dependant or dependants, and the 
officer had served continuously for at least 12 
months next before his death, payment for pro 
rata long service leave to the icn~ of death shall 
be made to the dependant or dependants. 

(d) For the purpose of the Fire Brigades Act 
Regulations, a dependant shall mean the 
deceased officer's spouse or children, mother, 
father, invalid sister or brother who were 
dependent upon the officer. 

(e) Where there are two or more dependants as 
aforesaid, the Board may distribute the 
payment for long service leave in such manner 
as it thinks fit. 

(17) Employer's Superannuation Contributions: 
Notwithstanding anything contained in the Fire 
Brigades (Superannuation Fund) Regulations 1977, as 
in force from time to time, the Board shall not be liable 
to contribute for superannuation benefits in respect of 
long service leave lump sum payments made on the 
death, resignation, retirement or dismissal of an 
officer. 

(18) Deductions Through Pay Sheets: Where 
payment for long service leave is made in a lump sum 
covering a specific period, the usual weekly deductions 
from the officer's salary or wages (such as for 
superannuation, assurance, taxation, etc) shall be 
deducted therefrom in a lump sum to cover a similar 
period. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) of this clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An officer shall, notlessthan 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure 
is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the officer make it inadvisable for 
the officer to continue at her present work, the officer 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an officer terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
officer to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work; 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 
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qualified medical practitioner certifies 
as necessary before her return to 
work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to an 
officer during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) An officer on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of an officer on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An officer shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) of this subclause 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 

(3) of this clause, to the position which she 
held immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the officer 
is qualified and the duties of which she is 
capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

18.—Compassionate Leave. 
(1) An officer, other than a casual officer, shall on the 

death within Australia of a wife, husband, father, 
mother, father-in-law, mother-in-law, brother, sister, 
child or step-child, be entitled, on notice, to leave up to 
and including the day of the funeral of such relation 
and such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the officer in two ordinary working days. Proof of such 
death shall be furnished by the officer to the satisfaction 
of his employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the officer otherwise would have 
been on duty and shall not be granted in any case where 
the officer concerned would have been off duty in 
accordance with the relevant roster, or on long service 
leave, annual leave, sick leave, officers' compensation, 
leave without pay or on a public holiday. 

(3) For the purpose of this clause, the words "wife" 
and "husband" shall include a person who lives with 
the officer as a de facto wife or husband. 

(4) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for 
compassionate leave. 

19.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated by 
their union to attend short courses conducted 
by the Australian Trade Union Training 
Authority, 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from 
time to time approved by agreement between 
the parties. 

(2) An officer shall be granted up to a maximum of 
five days paid leave per calendar year for trade union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 40 
hour week) falls during the duration of a course, a day 
off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
officers attending a course shall be deemed to have 
worked the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the provisions 
of subclause (1) of this clause is subject to the operation 
of the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an officer shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be accompanied 
by a statement from the relevant union indicating that 
the officer has been nominated for the course. The 
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application shall provide details as to the subject, 
commencement date, length of course, venue and the 
authority which is conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an officer is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special 
circumstances exist approve an application to attend a 
course or seminar where an officer has less than 12 
months Government service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an officer's attendance at 
trade union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours immediately before or after the course. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an officer, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative of 

the employees is required to attend 
negotiations and/or conferences between the 
union and employer; 

(iii) when prior agreement between the union and 
employer has been reached for the officer to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who, as a union nominated representative of 
the employees is required to attend joint 
union/management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) 
of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an officer a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable 
the union business to be conducted or 
evidence to be given; 

(iii) for those officers whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an officer attending to union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangement relating to the granting of paid 
leave for union business. 

(b) An officer shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for officers to conduct union 
business. 

(4) The provisions of this clause shall not apply 
when an officer is absent from work without the 
approval of the the employer. 

21.—Accident Pay. 
Full pay shall be paid for accidents on duty whether 

occasioned incidental to a fire call or not. 

22.—Meal Break. 
The meal break shall be as mutually agreed upon 

between the parties to this award. 

23.—Cleaning After Fires. 
When it is necessary for an officer who has returned 

to his station from a fire call near to, or after his normal 
ceasing time, to clean and change before leaving the 
station, reasonable time not exceeding 30 minutes shall 
be allowed for the purpose. Any part of the time 
occupied after the normal ceasing time shall be paid for 
as overtime. Rostered officers shall ensure that their 
time of departure from the station is recorded in the 
station occurrence book. Any claim under this clause 
shall be submitted on the form provided for the 
purpose. 

24.—Interpretations. 
(1) "Metropolitan Fire District" shall be as 

determined from time to time pursuant to the Fire 
Brigades Act of WA. 

(2) "Country" shall mean that portion of the State of 
Western Australia situated outside the Metropolitan 
fire district as herein defined. 

(3) Shift officers shall include — 
(a) officers usually rostered on the continuous 

shift system; 
(b) country station officers. 

(4) Any words in this award importing the masculine 
gender include the feminine gender and any words 
importing the feminine gender include the masculine 
gender. 

25.—Engagement. 
The engagement of any officer shall be terminable by 

two weeks' notice on either side except that an officer 
deemed guilty of gross misconduct or neglect of duty, 
may be instantly dismissed or suspended from duty, 
and shall not be entitled to any such notice or payment 
in lieu. 

26.—Payment of Wages. 
Wages shall be paid fortnightly by warrant into 

banks, building societies, credit unions or similar 
institutions at the election of the worker from a date 
agreed by the parties. 

27.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by officers. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the officer's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by 
the officer. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions 
in accordance with the rules of the Union, the Union 
shall notify the employer in writing of the level of union 
subscription to be deducted. The employer shall 
implement any change to union subscriptions no later 
than one month after being notified by the Union 
except where the Union nominates a later date. 



(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an officer in 
any pay period, either inadvertently or as a result of an 
officer not being entitled to wages sufficient to cover the 
subscription, it shall be the officer's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an officer's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Union party to this award at such intervals as are 
agreed between the employer and the Union. 

28.—Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award, a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which, under this award may 
be allowed, approved, fixed, determined, or dealt with 
by a Board of Reference. 

Part II — Officers on Day Duties. 

29.—Adoption of Provisions from Part I. 
The following provisions of Part I of this award are 

embodied in Part II of this award in respect of officers 
on day staff duties: 

Clause 5 — Wages. 
Clause 8 — Travelling and Relieving Allowance. 
Clause 10— Transfers. 
Clause 11— District Allowance. 
Clause 15— Sick Leave. 
Clause 21— Accident Pay. 
Clause 22— Meal Breaks. 
Clause 25— Engagement. 
Clause 26— Payment of Wages. 

30.—Hours. 
(1) (a) Officers on day staff duties may be required to 

work up to 40 hours per week as part of their ordinary 
hours of work, spread over five days per week — 
Monday to Friday — between 8.00 a.m. and 6.00 p.m. 

(b) Notwithstanding any other provisions of this 
award officers assigned to day staff duties shall be 
entitled to accumulate all hours in excess of 371/2 which 
are not overtime worked in one week towards a nine day 
fortnight. The implementation of this provision shall be 
by agreement between the parties. 

(c) Officers covered by Part II Officers of the Award 
shall be entitled to all Public Holidays (or any day 
agreed in substitution for the Public Holiday agreed by 
the parties) without deduction from pay. 

31—Overtime. 
(1) Officers on day staff duties may be paid an 

allowance in lieu of overtime and such overtime 
allowance shall be determined by agreement between 
the parties. 

(2) In the event of the parties failing to agree what 
allowance should be paid, the matter may be referred to 
a Board of Reference for determination. 

(3) If an officer on day staff duties is not in receipt of 
the allowance set out in subclause (1) of this clause, any 
hours worked in excess of 42 in any week, shall be paid 
for at the rate of time and one-half for the first two of 
such hours and double time thereafter. 

(4) Notwithstanding the provisions of this clause, the 
parties to this award may reach an agreement that a 
particular officer or group of officers will be allowed to 
take time off in lieu of payment for overtime worked, in 
which case the time allowed shall be calculated by 
dividing the overtime payment that would otherwise be 
made by the hourly rate of the officer. 

32—Annual Leave. 
Officers transferred or appointed to day staff duties 

shall receive the same annual leave entitlements as shift 
officers. 

Appendix 1—Explanatory Notes. 
The rates shown in Clause 5.—Wages of this award, 

shall be calculated as an average weekly rate based on 
an annual cycle of the 10/14 Roster System. 

The total wage expressed in Clause 5.—Wages of this 
award is composed of four components.: 

(1) Base Rate. 
(2) Service Pay. 
(3) Overtime Loading. 
(4) Shift and Weekend Penalties Allowance. 

The Industry allowance provided in paragraph (c) of 
subclause (3) of Clause 5.—Wages, of this award is not 
included in the Total Wage expressed in subclause (2) of 
Clause 5.—Wages of this award. 

In calculating the penalty payments under this 
formula, the following rates shall apply: 

(1) All hours worked on Public Holidays to be 
paid at the rate of double time. 

(2) Ordinary hours worked on Saturday to be 
paid at time and one-half and all ordinary hours 
worked on Sunday to be paid at time and three- 
quarters. 

(3) All shifts to be paid at a shift loading of 15 per 
cent of the base rate. 

The following formula will be used to calculate the 
average weekly pay described in Clause 5.—Wages of 
this award: 

Item 1: Ordinary and Penalty Hours. 
(1) Public Holidays: 

Ordinary Penalty 
240 230,77 (i) 

10 (days) x 24 (hours) x 2.00 
(at double time): 
(i) Penalty hours are reduced by one-twenty sixth to 

compensate for the two weeks of ordinary time allowed 
for sick and long service leave 
(one-twenty sixth of 240 = 9.23 240 — 9.23 = 230.77 
hours) 

(2) Saturdays: 
Ordinary Penalty 

1212 606.00 (ii) 
50.5 x 24 x 1.5 

(days) (hours) (time and one-half) 
(ii) 50.5 x 24 = 1 212 .-. 1 212 x .5 (increase in rate of pay 

required as penalty) — 606.00. 
(3) Sundays: 

Ordinary Penalty 
1212 909.00 (iii) 

50.5 x 24 x 1.75 
(days) (hours) (time and three-quarters) 

(iii) 50.5 x 24= 1 212.-. 1 212 x.75 
(time payment) = 909.00 

(4) Weekdays: 
Ordinary Penalty 

5820 N/A 
242.5 x 24 

(week day) (hours) 
(5) Long Service Leave: 

Ordinary Penalty 
252 

1.5 (weeks) x 7 (days) x 24 
(hours) = 252 (hours) 
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(6) Total Hours Worked Per Annum: 
Ordinary 

8736 
+ 24 (Note) + I 
"BTfStT 1745.77 365 Days 

Note: 24 hours must be added as there are 365 days in each year and all the 
prior calculations are in weeks. 

Ordinary Penalty 
Total 
8 760 1 745.77 
(100%) (19.983% of ordinary 

hours) 
Note: Given that over the 

longterm. the missing 24 
hours will be all of the 
days of the week and will 
therefore attract all of the 
penalties the other days 
attract, we must include 
19.983% of 24 hours = 
.19983 x24. 

Penalty Hours: 1 745.77 

Total of Ordinary and 
Penalty Rates: 

10511 
(total number of hours 
each) firefighter is to be 
paid for = 10 511 — four 
platoons = 2 627.75 hours 
per year to be paid to each 
firefighter. 

Shift Loadings (Afternoon and Night): applies to 
all week day shifts, excepting Public Holidays and 
Long Service Leave. 

(1) 50.5 weeks x 5 days x 2 shifts — 20 public 
holiday shifts = (50.5 x 5 x 2) — 20 = 485 shifts 
per annum. 

(2) 485 shifts at a loading of 15 per cent of 
the base rate per shift (determined by dividing 
the weekly base rate by 5). 

(3) Each person per Platoon works 485 — 4 
= 121.24 shifts per annum. 

(4) 121.25-5- 52.166 (No. of weeks per year) = 
2.324311 shifts per week. 

(5) The weekly shift loading figure is 
therefore 2.324311 (shifts) x rate of pay per 
shift x 15 per cent. 

Calculation: 
(a) Base rate x 0.15. 
(b) Divide (a) by 5. 
(c) Multiply (b) by 2.324311. 
(d) Base rate x 0.15 -5- 5 x 2.324311. 

Overtime Loading. 
*Rate applicable = time and a half for first 

two hours' double time thereafter (average rate 
of time and seven-eighths). 

*Each overtime shift is an afternoon shift, 
therefore it attracts the loading for shift work. 
The calculation is: 

(1) 50 (weeks) x 8 (hours) x .875 = 350 
hours. 

(2) 350 hours -5- four platoons = 87.5 
hours. 

(3) 87.5 hours -5- 52.166 weeks = 
1.677338 hours per week. 

(4) 1.677338 hours at the hourly rate of 
the worker concerned. The hourly rate 
being the division of the total of the Base 
Rate and Service Pay by 40. 

(5) To the result of (4) must be added 
the Shift Allowance per hour x 1.677338. 

Calculation of Overtime Loading. 
(1) Base Rate (Service Pay) -s- 40 = 

(hourly rate). 
(2) Base Rate h- 40 x 15 per cent (i.e. 

0.15). 
(3) Add product of (1) to product of 

(2). 
(4) Multiply (3) by 1.677338. 

Overtime Payments: Because in the above 
section, the overtime calculated is only a 
proportion of the total, i.e. the hours in excess 
of 42 which are actually paid for, it is necessary 
to calculate the true payment for the overtime 
by the following formula: 

Hourly rate + hourly shift work 
allowance x two hours x 1.875 (the 
overtime rate) x 50 (weeks) -5- 52.166 
(weeks in a year) = 3.594295. 

Steps to Calculate: 
(1) As per steps (1) to (3) above. 
(2) Multiply by 3.594295. 

Calculation of Weekly Wage: Base Rate + 
Service Pay -s- 40 = hourly rate x 2627.75 = 
annual paid hours -f- 52.166 = weekly paid 
hours .-. Total Weekly Wage = Weekly paid 
hours + Shift Loading + Overtime Loading. 

Schedule of Respondents. 
WA Fire Brigades Board. 

FRUIT GROWING AND FRUIT PACKING 
INDUSTRY AWARD No. 17 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

M.C. Armstrong and Others. 
No. 734 of 1989. 

COMMISSIONER GJ. MARTIN. 
26th day of September 1989. 

HAVING heard Mr S.L. Booth on behalf of the 
applicant and Ms G. Marton on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders: 

That the Fruit Growing and Fruit Packing 
Industry Award No. 17 of 1979 as varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
date specified therein. 

(Sgd.) GJ. MARTIN, 
Commissioner. 

A71931-5 



Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1989. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Under-Rate Workers. 
8. Junior Workers. 
9. First Aid Kit. 

10. Hours. 
11. Overtime (Fruit Packing Only). 
12. Meal Break (Fruit Packing Only). 
13. Absence Through Sickness. 
14. Bereavement Leave. 
15. Holidays and Annual Leave. 
16. Long Service Leave. 
17. General Provisions. 
18. District Allowance. 
19. Country Work. 
20. Record. 
21. Representative Interviewing Workers. 
22. Posting of Award and Union Notices. 
23. Board of Reference. 
24. Wages. 
24A. Minimum Wage — Adult Males and 

Females. 
25. Piecework. 
26. Superannuation. 

Schedule "A" — Respondents. 

2. Clause 2A. — State Wage Case Principles — 
September 1988: Delete this clause and insert in 
lieu— 

2A. — State Wage Case Principles — September 
1989. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Insert afterClause 25. — Piecework of this award a 
new Clause 26. — Superannuation in the following 
terms— 

26. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 
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"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:    

Name:    

Address:  — 

Classification:   

GARDENERS (GOVERNMENT) AWARD 
No. A16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch, 
and 

The Honourable Premier of Western Australia 
and Others 

No. 803 of 1988. 
COMMISSIONER G.J. MARTIN. 

15th day of September 1989. 

HAVING heard Ms S. Mayman on behalf of the 
applicant, Mr J.D. Miller on behalf of Murdoch 
University and Mr K. Ritchie on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders— 

That the Gardeners (Government) Award No. 
A16 of 1983 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the 
15th day of September 1989. 

(Sgd.) G.J. MARTIN. 
FL.S.] Commissioner. 

1. Clause 5. — Definitions: Insert after subclause (20) 
of this clause new subclauses (21) and (22) in the 
following terms: 

(21) "Foreperson Grade 1" shall mean a person 
appointed as such, who is required to hold a 
Certificate of Horticulture from Bentley Technical 
College or other equivalent qualification and who 
is placed in charge of one or more Horticulturists 
and or one or more Leading Hands, and or one or 
more Senior Gardeners. 

(22) "Foreperson Grade 2" shall mean a person 
appointed as such who is not required to hold 
Certificate in Horticulture from Bentley Technical 
College or other equivalent qualifications, and 
who is placed in charge of one or more Leading 
Hands, and or one or more Senior Gardeners. 



2. Clause 30. — Wages: Delete paragraph (1) of 
subclause (1) of this clause and insert in lieu: 

(!) (i) Foreperson Grade 1 
453.60 458.60 463.00 

(ii) Foreperson Grade 2 
425.50 430.50 434.90 

GOLF LINK AND BOWLING GREEN 
WORKERS' AWARD No. 16 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union. West Australian 

Branch, Industrial Union of Workers 
and 

Albany Bowling Club and Others. 
No. 728 of 1989. 

COMMISSIONER G.J. MARTIN. 
4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Golf Link and Bowling Green Workers' 
Award 1966, No. 16 of 1967 as varied be further 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Meal Period. 
7. Overtime. 
8. Contract of Service. 
9. Casual Workers. 

10. Part-Time Workers. 
11. Under-Rate Workers. 
11 A. Junior Workers. 
12. Apprentices. 
13. Absence Through Sickness. 
14. Holidays and Annual Leave. 
15. Record. 
16. Representative Interviewing Workers. 
17. Board of Reference. 

18. Long Service Leave. 
19. Higher Duties. 
20. General Conditions. 
21. Motor Vehicle Allowance. 
22. Fares and Travelling Time. 
23. Preference. 
24. Wages. 
25. Locations Allowances. 
26. Bereavement Leave. 
27. Definitions. 
28. Superannuation. 

Schedule "A" — Respondents. 
2. Insert after Clause 27. — Definitions of this award 

a new Clause 28. — Superannuation in the following 
terms— 

28. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by 

subclause (4) of this clause. 
(b) Employer contributions shall be paid on 

a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
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Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitied for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal: or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal; for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award: or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award: and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:   

Name:   

Address:   

Classification:   

Date:    



GOVERNMENT ENGINEERING AND BUILDING 
TRADES FOREMEN AND SUB-FOREMEN 

AWARD No. 15 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Honourable Minister for Works and Services 
and Others 

and 
Foreman (Government) Industrial Union 

of Workers, WA. 
• No. 1253 of 1987. 

COMMISSIONER C.B. PARKS. 
2nd day of August 1989. 

Order. 
HAVING heard Mr J. Blyth on behalf of the applicants 
and Mr D.A. Robinson on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Government Engineering and Building 
Trades Foremen and Sub-Foremen Award No. 15 
of 1973 be amended in accordance with the 
attached schedule on and from the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Hours. 
7. Overtime. 
8. Meal Allowance. 
9. Sick Leave. 

10. Annual Leave. 
11. Public Holidays. 
12. Long Service Leave. 
13. Membership of the Union. 
14. Acting in a Higher Capacity. 
15. Promotions. 
16. Field Work. 
17. Short Leave. 
18. Contract of Service. 
19. Motor Car Hire. 
20. District Allowance. 
21. Board of Reference. 
22. Special Rates and Provisions. 
23. Wages. 
24. Maternity Leave. 

Schedule of Respondents. 

2. Clause 5. — Definitions: Delete this clause and 
insert the following: 

5. — Definitions. 
"Sub-Foreman" shall mean a tradesperson 

appointed by the employer who is required to assist 
the Foreman to a greater degree in the control of the 
workers and the operations beyond that required 

of a leading hand to the extent that it requires 
practically the whole of the worker's time in this 
direction. 

Whilst occupying the position of Sub-Foreman 
the worker will be considered as being trained for a 
position of Foreman and when required must be 
capable of taking over the duties and 
responsibilities during any absence of the 
Foreman. 

3. Clause 12. — Long Service Leave: Delete 
paragraph (c) of subclause (7) of this clause and insert 
the following— 

(c) To the spouse of a worker or such other 
persons as may be approved by the employer 
in the event of the death of the worker, 
provided that no payment shall be made for 
pro rata long service leave unless the worker 
had completed not less than 12 months' 
continuous service prior to the date of death. 

4. Add after Clause 23. — Wages the following new 
clause: 

24. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) of this 
clause, the period of maternity leave shall 
be for an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 



employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened, 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) of this clause, maternity leave shall 
include special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position 
she held immediately before such 
transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) of this clause does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provision to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred' 
to a safe job pursuant to subclause (3) of 
this clause, to the position which she held 
immediately before such transfer. Where 
such position no longer exists but there 
are other positions available for which 
the employee is qualified and the duties of 
which she is capable of performing, she 
shall bk entitled to a position as nearly 
comparable in status and salary or wage 
to thqf of her former position. 



(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

Schedule C. 
The Minister for Works and Services. 
The Minister for Health. 
The Minister for Education. 
The Minister for Agriculture. 
The Premier of Western Australia. 
The Board of Management- 

Royal Perth Hospital. 
Sir Charles Gairdner Hospital. 
Perth Dental Hospital. 

The Fremantle Port Authority. 
The Commissioner of Homeswest. 
The Zoological Gardens Board. 
The Commissioner of Main Roads. 
The Western Australian Institute of Technology. 
The Water Authority of Western Australia. 

GRAIN HANDLING MAINTENANCE WORKERS 
AWARD No. C477 of 1979 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Co-Operative Bulk Handling Limited 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth 
and Others 

No. 841 of 1989. 
COMMISSIONER R.N. GEORGE. 

12th day of September 1989. 

Order. 
HAVING heard Miss D. Byrnes on behalf of the 
applicant. Mr R.W. Handmer on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and Mr 
M. Hemery on behalf of the Electrical Trades Union of 

Workers of Australia (Western Australian Branch), 
Perth; the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; The 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers; 
and the Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders: 

That the Grain Handling Maintenance Workers 
Award No. C477 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Overtime: Delete subclause (9)(a) of this 

clause and insert in lieu thereof: 
(9)(a) An employee required to work overtime 

for more than two hours shall be supplied with a 
meal by the employer or be paid $5.00 for a meal, 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or 
be paid $5.00 for each meal so required. 

IRON ORE PRODUCTION AND PROCESSING 
(MT. NEWMAN MINING CO PTY LTD) 

AWARD No. A29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) and 

Shipwrights Union of Western Australia 
and Others 

and 
Mt. Newman Mining Co Pty Ltd. 

No. 1764 of 1989. 
COMMISSIONER J.F. GREGOR. 

16th day of August 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
applicants and Mr J. M. Stockden on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the Electrical Trades Union 
has now formally committed itself to co-operate in a 
review of the award to give effect to the Structural 
Efficiency Principle of the State Wage Principles which 
issued on 9 September 1988 and that the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) will not pursue any extra claims, 
award or over-award, except when consistent with the 
State Wage Principles, and with the consent of the 
parties, hereby orders: 

That the Iron Ore Production and Processing 
(Mt. Newman Mining Co Pty Ltd) Award No. A29 
of 1984— 

(1) be amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
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effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September 1988. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent plus a flat 
amount of $10.00 from the beginning of 
the first pay period commencing on or 
after the date hereof in accordance with 
the rates specified in the following 
schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this 
Order by three per cent with effect from 
the first pay period on or after the date 
hereof in accordance with the rates 
specified in the following schedule. 

(4) be further varied by increasing shift 
allowances resulting from the increases 
specified in paragraph (3) of this Order. 

(5) that paragraph (6) of Order No. 869 of. 
1988 be, and is hereby, cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2A. — State Wage Principles — September 

1988: Delete this clause and insert in lieu— 
2A. — State Wage Principles — September 1988. 

(1) It is a term of this award that the unions 
undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) The employer on whom this award is 
binding shall not increase the rate of wage payable 
to an employee on 9 September 1988, or otherwise 
vary the conditions of employment applicable to 
an employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

2. Clause 10. — Overtime: Delete subclause (5)(d) of 
this clause and insert in lieu— 

(d) Where pursuant to the provisions of this 
subclause, the employer is required to supply a 
meal to an employee free of charge he shall, if 
he is unable to supply that meal, pay to the 
employee $6.00 or a meal voucher in lieu 
thereof, but an employee may not elect to take 
payment in lieu of a meal when the employer 
is able to supply that meal. 

3. Clause 11. — Shift Work: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu— 

(3)(a) Subject to the provisions of this clause an 
employee employed on shift work shall, in 
addition to his ordinary rate of wage be paid for 
each hour worked: 

Per Hour 
Extra 

(i) If a two shift worker 78 cents 
(ii) If a three or four shift worker 

or if engaged on permanent 
night shift 85 cents 

4. Clause 13. — Weekend Work: Delete subclause (4) 
and insert in lieu— 

(4) In addition to the rates hereinbefore 
prescribed shift workers shall be paid the extra rate 
prescribed in subclause (3)(a) of Clause 11 for each 
hour worked on Saturday and Sunday; provided 
that where work is done in ordinary hours on 
afternoon shift on those days, an extra rate of $2.29 
and $2.44 respectively shall be substituted for the 
amounts prescribed in subclause (3)(a) of Clause 
11. 

5. Clause 17. — Special Rates and Provisions: Delete 
paragraphs (c) and (j) of subclause (1); subclauses (12) 
and (16) of this clause and insert in lieu— 

(l)(c) The said allowance is— 
Cents Per 

Hour 
Group I 62 
Group II 50 
Group III 38 

(j) Special Maintenance Rate. 

(i) Subject to the provisions of subparagraph 
(ii) where the conditions under which 
work is to be performed are exceptional 
an employee shall be paid 30 cents per 
hour, in addition to the appropriate 
disability group allowance or any other 
allowance to which he may be entitled. 

(ii) This additional rate shall be paid to 
tradesmen and their assistants for work 
performed on the tasks as set out in the 
Third Schedule — Special Maintenance 
Rates or other employees engaged on 
cleaning or preparatory work prior to the 
performance of those tasks by tradesmen 
and their assistants. 

(12) Electrical workers, other than Linesmen, 
who are required to work on equipment on poles 
and above the ground shall be paid an allowance of 
$1.60 per day for each day or proportion of such day 
so worked. 

(16)(a) An electrical tradesman who, in addition 
to satisfactorily completing an apprenticeship to 
his trade or equivalent training, holds by external 
examination a current State Energy Commission 
of WA licence of not less than 'B' Class standard 
shall be paid an allowance of $12.10 per week. The 
allowance shall be paid as a flat weekly rate. 

(b) An electrical tradesman who holds a licence 
as prescribed in paragraph (a) hereof where such 
licence is endorsed for both fitting and installing 
work shall, in addition to the allowance prescribed 
in (a), be paid a flat weekly allowance of $12.10 in 
respect of any week in which the tradesman is 
required to perform both fitting and installing 
work. 

(c) A Fitter/Refrigeration, Instrument Maker 
and/or Repairer or Electronics Tradesman who 
holds an appropriate restricted electrical licence 
pursuant to Regulations 22 and 23 of the Electricity 
Act Regulations shall be paid a flat weekly 
allowance of $5.90. The allowance is not payable in 
respect of electrical permits. 

6. Clause 18. — Service Payments: Delete subclause 
(1) of this clause and insert in lieu— 

(1) Subject to the provisions of this clause, 
employees (including apprentices) shall, in 
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addition to payments otherwise due under this 
award, be paid service payments as follows: 

Per Week 

After three months continuous 
service 24.50 
After six months continuous 
service 29.90 
After 12 months continuous 
service 43.50 
After 18 months continuous 
service 48.00 
After 24 months continuous 
service 60.40 
After 36 months continuous 
service 63.40 
After 48 months continuous 
service 69.10 
After 60 months continuous 
service 76.40 
After 72 months continuous 
service 79.20 
After 84 months continuous 
service 82.80 

7. Clause 19. — District Allowance: Delete subclause 
(1) of this clause and insert in lieu— 

(1) Subject to the provisions of subclause (3) in 
addition to the wages prescribed in the First 
Schedule — Wages an allowance shall be paid at 
the rates set out below, to each employee employed 
within that area of the State situated between south 
latitude 24 degrees and a line running east from 
Carnot Bay to the Northern Territory border — 
$17.10. 

8. First Schedule — Wages: Delete this schedule and 
insert in lieu— 

(1) Classifications and Total Weekly Wage 
Rates effective from the beginning of the first pay 
period commencing on or after the date shown: 

First pay 
period 

commencing 
on or after 

16/8/89 

Australian Workers' 
Union/Transport Workers' 
Union 
Tradesman's Assistant 
Lube Bay Serviceman 
Serviceman Grade I 
Serviceman Grade II 
Fire Equipment 
Serviceman 
Horticulture Worker — 
Grade III 
Horticulture Worker — 
Grade II 
Horticulture Tradesman 
Labourer 
Sampler- 

Grade III 
. Grade II 

Grade I 
Grade I — Mine 

Quarry and Plant 
Labourer 
Janitor 
Blast Crewman 
Powder Monkey 
Senior Powder Monkey 
Explosives Truck Driver 
Operator 

347.40 
352.00 
360.90 
352.00 

366.80 

347.40 

372.90 
420.00 
338.60 

353.60 
363.90 
374.10 
383.20 

347.40 
347.40 
352.00 
372.90 
400.70 

387.50 

413.20 

422.90 

Storeman/Storewoman— 
Grade III 353.60 
Grade II 363.90 
Grade I 377.20 

Laboratory Assistant 377.20 
Water and Sewerage 
Service Attendant 360.90 
Water Treatment Plant 
Operator 374.10 
Garbage Collector/Driver 
(Authority Rate) 381.30 
Bulk Explosives 
Equipment Truck Driver/ 
Operator— 

Grade II 400.70 
Grade I 404.40 

Chainman/Chainwoman 349.20 
Instrument Hand- 

Grade III 358.20 
Grade II 366.80 
Grade I 375.80 

Ore Handling Equipment 
Operator— 

Grade III 353.60 
Grade II 363.90 
Grade I 383.20 
Special 396.00 
Special — Control 
Room Operator — 
Shiploading and 
Crushing 413.20 
Instructor (appointed 
as such) 422.90 

Concentrator Operator- 
Grade III 354.20 
Grade II 371.90 
Grade I 390.10 
Special 403.00 
Control Room Operator 418.00 
Special In Charge 420.90 

Trainee Miner 353.60 
Gradall Operator 381.30 
Machine Drillman— 

Grade II 400.70 
Grade I 415.60 

Mobile Plant Equipment 
Operator (appointed as 
such) 415.60 
Mobile Plant Equipment 
Operator — Instructor 428.80 
Back Hoe Operator 381.30 
Grader Operator — more 
than 100 bhp 400.70 
Tractor, Front End 
Loader, Grader (not 
elsewhere classified). 
Scraper, Dozer Driver/ 
Operator— 

Up to 15 bhp 360.90 
More than 15 and up to 
50 bhp 363.90 
More than 50 and up to 
100 bhp 377.20 
More than 100 and up 
to 250 bhp 381.30 
More than 250 and up 
to 500 bhp 400.70 
More than 500 bhp 409.50 
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First pay 
period 

commencing 
on or after 

16/8/89 
S 

Forklift Driver/Operator— 
Up to 10 000 lb 
More than 10 000 lb and 
up to 20 000 lb 
More than 20 000 lb 

Ore and Mullock Truck 
Driver/Operator— 

Up to 50 tons 
More than 50 tons and 
up to 190 tons 
More than 190 and up 
to 250 tons 

Ore and Mullock Truck 
Test Driver 
Ore Truck Driver 
Instructor 
Ore Truck Driver 
Instructor 

Marra Mamba 
Motor Vehicle Driver— 

Up to 20 seater bus 
Up to two tons capacity 
More than two tons and 
up to five tons capacity 
More than five tons and 
up to 10 tons capacity 
More than 10 tons 
capacity 
More than 20 seater bus 

Water, Fuel or Articulated 
Truck Driver/Operator— 

10 tons or less 
More than 10 tons 
Double Articulated Truck 
Driver/Operator 
Machinery Float Driver/ 
Operator 
Cable Reel Truck Driver/ 
Operator 
Lube Vehicle Driver/ 
Operator— 

More than 10 tons 
capacity 

Waste Disposal Truck 
Driver/Operator— 

More than five tons and 
up to 10 tons capacity 

Geological Assistant— 
Grade III 
Grade II 
Grade I 

Transport Assistant 
Brush Hand 
Utility Man 
(Environmental Crew) 
Utility Man (Township 
Services — Port Hedland) 
Trades Assistant/ 
Trackmobile Operator's 
Assistant (Port Hedland) 
Railway Track 
Maintenance 
Flashbutt Welding 
Machine Operator 
Track Maintenance 
Machine Operator 

Grade III 
Grade II 
Grade I 
Special 

363.90 

372.90 
380.20 

391.80 

408.20 

420.00 

421.00 

404.30 

360.90 
360.90 

380.20 
380.20 

390.50 
396.00 

402.20 

408.20 

390.50 

404.40 

384.20 

358.20 
366.80 
375.80 
347.40 
347.40 

353.60 

353.60 

358.20 

398.00 

378.40 
383.20 
390.50 
398.40 

Ganger (appointed as 
such) 
Track Labourer— 

Grade II 
Grade I 

(b) Building Trades 
Painter 
Plumber 
Bricklayer 
Glazier 
Upholsterer 
Plasterer/Wall Tiler 

(c) Engineering 
Mechanical Tradesperson 
— Special Class 
Boilermaker/Welder 
Fitter and Turner 
Fitter/Welder 
Fitter 
Welder 
Panel Beater and/or Spray 
Painter 
Mechanical Fitter 
Motor Mechanic 
Plant Mechanic 
Machinist First Class 
Sheet Metal Worker 
Fitter — Fuel Injection 
(appointed as such) 
Fitter — Locomotive 
Turbocharger Reblading 
(appointed as such)) 
Brake Equipment Fitter — 
Railway) 
Flashbutt Welder — 
Tradesman in charge of 
Plant) 
Thermit Welder 
Tool and Material 
Storeman— 

Grade HI 
Grade II 
Grade I 

Sub-Station Attendant 
Serviceman— 

Grade II 
Grade I 

Mobile Crane Chaser 
Rigger — Licensed 
Rigger — Licence Holder 
for purpose of Act 
Belt Repairer — less than 
12 months' service 
Belt Repairer — more 
than 12 months' service 
Drill Bit Sharpener 
Fitter/Refrigeration 
Electrical Fitter 
Electrical Installer 
Automotive Electrical 
Fitter 
Instrument Maker and/or 
Repairer 
Industrial Electrician 
Electrician — PLC Series 
6/Locotrol 
Electrical Tradesman — 
Electronics (appointed as 
such) 



First pay 
period 

commencing 
on or after 

16/8/89 
S 

Electrician Special Class 
(appointed as such) 449.10 
Electronics Tradesman 
Grade I 438.80 
Electronics Tradesman 
Grade II 449.10 
Tradesman's Electrician's 
or Linesman's Assistant 347.40 
Cable Splicer 383.20 
Linesman— 

"C" Class (less than 
three years experience) 380.20 
"B" Class (more than 
three years — less than 
five years experience) 415.60 
"A" Class (more than 
five years experience) 420.00 

(d) Construction Mining and 
Energy Workers' Union 

Carpenter and Joiner 420.00 
Shovel Section 
Shovel Driver— 

Grade HI 417.00 
Grade II 431.70 
Grade I 439.80 

Shovel Greaser/Trainee 
Driver 352.00 
Shovel Greaser (appointed 
as such) 352.00 
Shovel Driver — Qualified 
but not appointed — 
subject always to 
performing relief for a 
Shovel Driver for less than 
two hours per shift 
without payment of higher 
duties 375.80 
Engine Driving Section 
Engine Driver in Power 
Station with an output of: 

(a) 30 megawatts or less 417.00 
(b) More than 30 

megawatts 431.70 
Engine Driver — qualified 
but not appointed — Port 
— subject always to 
performing relief for an 
Engine Driver for less 
than two hours per shift 
without payment of higher 
duties 375.80 
Engine Driver — qualified 
but not appointed — Mine 
— subject always to 
performing relief for an 
Engine Driver for less 
than two hours per shift 

. without payment of higher 
duties 388.60 
Greaser in Power Station 
with an ouput of: 

(a) 30 megawatts or less 352.00 
(b) More than 30 
megawatts 363.90 
(c) Responsible for 
water testing and 
treatment (Port 
Hedland) 360.90 

First pay 
period 

commencing 
on or after 

16/8/89 

Mobile Crane Driver— 
Up to and including 10 
tons 
10 tons and up to but not 
including 20 tons 
20 tons and up to but not 
including 40 tons 
40 tons and up to but not 
including 100 tons 
100 tons and over 
(including Manitowoc) 
Railway Section 
Locomotive Driver— 

Up to two years' service 
More than two years' 
service 

Observer 
Shunter/Observer 
Trainee Shunter/Observer 
Trackmobile Operator 
Shed Driver (Restricted) 

398.00 

406.80 

415.60 

417.00 

422.90 

510.60 

517.80 
380.20 
426.20 
358.20 
366.80 
366.80 

(2) Leading Hands: In addition to the 
appropriate rate prescribed in subclause (1) a 
Leading Hand shall be paid— 

(a) if placed in charge of not less 
than two and not more than 
five other employees, or if 
otherwise appointed as such 

(b) if placed in charge of six and 
not more than 10 other 
employees, or if otherwise 
appointed as such 

(c) if placed in charge of 11 and 
not more than 20 other 
employees, or if otherwise 
appointed as such 

(d) if placed in charge of more 
than 20 other employees, or if 
otherwise appointed as such 

$12.30 

$17.20 

$24.50 

$30.50 

(3) A Shift Tradesman (as defined) shall be paid 
a margin of $11.50 per week in addition to the 
appropriate rate for his classification. 

(4) Powerhouse Engine Driver (appointed in 
charge) shall be paid a margin of $9.30 per week in 
addition to the appropriate rate for his 
classfication. 

(5) Casual Employees: A casual employee shall 
be paid 20 per cent of the ordinary rate in addition 
to the ordinary rate for his class of work. 

(6) Junior Employees: The minimum rate of 
wages payable to junior employees employed 
pursuant to Clause 7 shall be the following 
percentage of the adult commencing rate for the 
classification in which he is employed: 

Under 16 years of age 50% 
16 and under 17 years of age 70% 
17 and under 18 years of age 90% 

(7) A mobile plant driver/operator who is 
appointed to train heavy mobile equipment 
drivers/operators, i.e. dozer, front-end loader, 
scraper, grader, forklift or ore and mullock truck 
shall, for the time spent in such training, be paid a 
margin of $10.80 in addition to the appropriate 
margin for his classification. 
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(8) An employee engaged on radio coverage for 
track maintenance employees or for contractors 
engaged on track maintenance shall, for the time 
spent on radio coverage, receive an additional 
margin of $7.00. 

(9) Classification of Equipment— 
(a) Drills— 

Grade 1— 
(i) Bucyrus Erie 60R blasthole drilling 

rig and similar rigs, provided that 
appointment to Grade 1 shall not be 
made until the employee concerned 
has completed 18 months in Grade 2 
as a 60R (or similar) operator and has 
been assessed by the employer as 
competent to undertake the full 
range of duties associated with the 
operation of the drills. 

(ii) Ingersol Rand T4 exploration 
drilling rig and similar rigs. 

Grade 2— 
(i) Bucyrus Erie 60R blasthole drilling 

rig and similar rigs. 
(b) Ore Handling Equipment— 

Special- 
Crusher Control Operator (Quarrying 

and Crushing). 
Shiploader Control Operator (Storage 

and Loading). 
Tertiary Crusher Control Operator 

(Storage and Loading). 
Train Loader. 
Bucket Wheel Excavator (Quarrying). 
Grade 1— 
Primary Crusher Operator (Quarrying 

and Crushing). 
Secondary Crusher Operator 

(Quarrying and Crushing). 
Bucket Wheel Reclaimer Operator 

(Storage and Loading). 
Car Dumper Operator (Storage and 

Loading). 
Shiploader Operator (Storage and 

Loading). 
Tripper Operator (Storage and 

Loading). 
Grade 2— 
Stacker Operator (Storage and 

Loading). 
Band Wagon Operator (Storage and 

Loading). 
Grade 3— 
Groundsman (Storage and Loading). 
Belt Attendant (Port Crushing). 

(c) Track Maintenance Machines— 
Grade 1— 
Mainline Tampers. 
Switch Tampers. 
Mono Rail Tampers. 
Grade 2— 
Ballast Regulators. 
Spot Tampers. 
Grade 3— 
Crib Tampers. 

(d) Shovels— 
Grade 1— 
Shovels classified Grade 3 and Grade 2 

plus Dresser Marion 301M and other 
shovels of similar configuration and 
operating characteristics. 

Shovels classified Grade 3 plus P&H 
2800 MK1, P&H 2800 MK2, P&H 
2800 XP and other shovels of similar 
configuration and operating 
characteristics.    

Grade 3— 
P&H 1900, P&H 2100 and other shovels 

of similar configuration and 
operating characteristics. 
Note: The abovementioned grades 

apply by appointment only. 
Appointment shall be made where a 
Shovel Driver is trained and computent 
to operate all shovels specified at the 
particular grade level and is required by 
the employer to operate those shovels 
during the ordinary course of duties. 

(10) Apprentices (wage per week): An 
apprentice shall be paid a percentage of the 
appropriate tradesman's rate as contained in 
subclause (1) of this schedule in accordance with 
the following scales- 

Five Year Term % 
First year 45 
Second year 55 
Third year 65 
Fourth year 85 
Fifth year 95 
Four Year Term 
First year 50 
Second year 65 
Third year 85 
Fourth year 95 
Three and One Half Year Term 
First six months 50 
Next year 65 
Next following year 85 
Final year 95 
Three Year Term 
First year 60 
Second year 85 
Third year 95 

(11)(a) Employees employed as Boilermaker/ 
Welders, Fitters and Turners, Fitter/Welders, 
Fitters, Fitters — Refrigeration Welders, Panel 
Beaters and/or Spray Painters, Mechanical Fitters, 
Motor Mechanics, Plant Mechanics, Machinists 
First Class, Electrical Fitters, Electrical Installers, 
Electronics Tradesmen, Automotive Electrical 
Fitters, Sheet Metal Workers, Fitters —Locomotive 
Turbocharger Reblading (appointed as such). 
Fitters — Fuel Injection (appointed as such). Brake 
Equipment Fitters — Railway, Instrument Makers 
and/or Repairers, Industrial Electricians, 
Electricians — PLC Series 6/Locotrol, Electrical 
Tradesmen — Electronics (appointed as such). 
Electricians Special Class (appointed as such). 
Linesmen, Carpenters and Joiners, Plasterers/ 
Wall Tilers, Upholsterers, Painters, Plumbers, 
Bricklayers and Glaziers and Apprentices 
indentured to such trades shall be paid a tool 
allowance of $8.00 per week. 

(b) This allowance shall not be paid where the 
employer supplies the employee with all necessary 
tools. 

(c) An employee in receipt of this allowance 
shall provide himself with all basic and 
appropriate tools, kept in suitable condition, for 
the performance of his work. 

(d) An employee who fails to supply himself 
with all basic and appropriate tools shall not be 
entitled to this allowance until he complies with 
paragraph (c). 



The previous practice of the employer replacing 
worn-out and stolen tools shall be replaced by this 
subclause. 

(12) Experienced Tradesman's Allowance: A 
qualified tradesman shall, after 12 months' 
continuous service with the employer, be paid an 
allowance of $6.30 per week for all purposes which 
shall be increased to $11.50 per week after a further 
12 months' continuous service. 

(13) Construction Allowance: A disabilities 
allowance of $3.70 per week shall be paid to 
employees when employed on construction work. 
This allowance shall not apply to employees 
employed in a shop. 

(14) Certificated Operator's Allowance: The 
following allowance shall be paid for all purposes 
to employees who are operators of equipment 
covered by the Construction, Mining and Energy 
Workers' Union classifications and who are 
certificated in the calling in which they are 
employed, provided that the provisions of this 
subclause shall not apply to Locomotive 
Drivers— 

(a) $6.30 after 12 months' continuous 
service; 

(b) $11.50 after two years' continuous 
service. 

(15) An unsupervised tradesman (as defined) 
shall be paid 75 per cent of the rate prescribed in 
subclause (3) of this schedule in addition to the 
appropriate rate for his classification. An 
employee shall not qualify for payment under both 
this subclause and subclause (3). 

(16) Riggers, who may be called upon from time 
to time to carry out scaffolding work, to be paid as 
follows: 

(a) A Rigger with 12 months' experience in 
scaffolding work who is undertaking 
training to obtain a certificate of 
competency as a scaffolder — an 
allowance of $5.20 per week. 

(b) A Rigger with a certificate of 
competency as a scaffolder — an 
allowance of $10.00 per week. 

(17) Locomotive Driver Training Allowance: A 
Locomotive Driver when training an Observer 
who at the request of the company is in the process 
of gaining certification under the Inspection of 
Machinery Act to drive locomotives, shall be paid 
an allowance of 36 cents per hour for all purposes 
of the award. 

(18) Second Man Allowance: An Observer, 
when required to work as the second man of any 
Locomotive Crew shall be paid an all purpose 
allowance of $1.59 per hour. 

MEAT INDUSTRY (STATE) AWARD No. R9 of 
1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, 

Industrial Union of Workers, West Australian Branch 
and 

Coles/Myer and Woolworths (WA) Limited. 
No. 445 of 1989. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER S.A. KENNEDY 
COMMISSIONER C.B. PARKS. 

8th day of September 1989. 

Order. 
HAVING heard Mr R.D. Farrell on behalf of the 
Applicant and Mrs P. Bentley on behalf of the 
Respondents, and by consent, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That notwithstanding the provisions of the Meat 
Industry (State) Award No. R9 of 1979, each 
employee employed by Coles/Myer and 
Woolworths (WA) Limited, shall have their rate of 
wage increased by $12.00 per week on and from the 
first pay period commencing on or after the 1st day 
of July 1989. 

By the Commission in Court Session, 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

MENTAL HEALTH NURSES CONSOLIDATED 
AWARD No. 13 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Psychiatric Nurses Association 

(Union of Workers) 
and 

Honourable Minister for Health 
No. 65 of 1989. 

COMMISSIONER J.A. NEGUS. 
5th day of September 1989. 

Decision. 
THE COMMISSIONER: This application seeks to 
place the final seal of approval on a package which first 
came before a Commission in Court Session by 
agreement of the parties late in 1986. 

The nurses' work value package was endorsed by that 
Commission in Court Session in accordance with the 
then operative Wage Fixation Principles. The package 
was to be delivered in carefully spaced instalments and 
the issuance of subsequent enabling orders following 
the initial imprimatur fell to the Commission as 
presently constituted, as a member of the original 
bench. 

Thus it transpired that the first wage increases of five 
per cent from 1 January 1987 were followed by two per 
cent at base grade and five per cent at promotional level 
on 1 May 1987. Community Nurses in both general and 
mental health areas did not receive the increases of May 
1987 by reason of circumstances beyond the control of 
any individual. At length in October 1988 the position of 
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Community General Nurses was rectified with an 
agreed operative date of 1 March 1988. The Community 
Mental Health Nurses had enjoyed a measure of parity 
with their general nursing counterparts for some years. 
It is not useful to apportion blame in these matters — 
suffice to say that the Mental Health Nurses were not 
dealt with in October 1988. 

The adjustments for that group which I now ratify are 
the final instalment of the 1986 package. 

Appearances: Mr D.J. Cloghan, with Ms L. McLeod 
appeared on behalf of the applicant. 

Ms M. Kaempf appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Psychiatric Nurses Association 

(Union of Workers) 
and 

Honourable Minister for Health 
No. 65 of 1989. 

MENTAL HEALTH NURSES CONSOLIDATED 
AWARD 1981, No. 13 of 1947. 

COMMISSIONER J.A. NEGUS. 
30th day of August 1989. 

Order. 
HAVING heard Mr D. Cloghan and Ms L. McLeod on 
behalf of the applicant and Ms M. Kaempf on behalf of 
the respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the Mental Health Nurses Consolidated 
Award 1981, No. 13 of 1947 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the dates detailed in the 
following schedule. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
Clause 22. — Rates of Pay and Allowances: Delete 

subclauses (iv), (vi) and (vii) and insert in lieu 
thereof: 

(iv) Community Mental Column Column 
Health Nurse A B 
First year of service 545.50 584.10 
Second year of service 557.10 594.80 
Third year of service 570.90 609.60 
Fourth year of service 578.20 624.20 
Community Mental 
Health Nurse with a 
Post Basic Certificate 
First year of service 550.80 594.80 
Second year of service 564.50 609.60 
Third year of service 578.20 624.20 
Fourth year of service 595.10 645.20 

(vi) Community Mental 
Health Administrative 
Nurse 606.10 657.10 

(vii) Community Mental 
Health Administrative 
Nurse with a Post Basic 
Certificate 620.70 672.50 

Operative Date [Subclauses (iv). (vi) and (vii)]: 
Column A — the first pay period 

commencing on or after 20 March 1989: 
Column, B — the first pay period 

commencing on or after 11 August 1989. 

MOTOR VEHICLE (SERVICE STATION, 
SALES ESTABLISHMENTS, RUST PREVENTION, 
AND PAINT PROTECTION), INDUSTRY AWARD 

No. 29 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Ampol Petroleum Ltd and Others. 

No. 729 of 1989. 
COMMISSIONER G.J. MARTIN. 

4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and Paint 
Protection), Industry Award No. 29 of 1980 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Shift Work. 

10. Holidays and Annual Leave. 
11. Record. 
12. Representatives Interviewing Employees. 
13. Absence Through Sickness. 
14. General Provisions. 
15. Supply of Overalls and Protective 

Clothing. 
16. Under-Rate Employees. 
17. Junior Employees. 
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18. Country Work. 
19. Vehicle Allowance. 
20. No Reduction. 
21. Wages. 
22. Long Service Leave. 
23. Bereavement Leave. 
24. Location Allowances. 
25. Superannuation. 

Schedule of Respondents. 
2. Insert after Clause 24. — Location Allowances of 

this award a new Clause 25. — Superannuation in the 
following terms— 

25. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) MTA of WA Motor Industry 
Superannuation Fund; or 

(iii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and _ returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 

Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
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(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:     

Name:   

Address:   

Classification:     

NURSES' (HOME OF PEACE) AWARD No. 28 of 
1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

The Homes of Peace (Inc). 
No. 599 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Home of Peace) Award No. 28 
of 1963 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of September 
1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 30. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 10. — Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

10. — Annual Leave. 
(1)(a) An employee routinely rostered to work 

weekend shifts, all evening and/or night shifts, or 
such shifts in combination with day shift shall be 
entitled to seven consecutive weeks' annual leave 
by the employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening, night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 

(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 

(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 



rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 25. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(b) A part-time employee shall be paid in 
accordance with (a) of this subclause except that 
where her/his part-time hours have varied during 
the preceding 12 months her/his ordinary rate of 
wage, shall be determined by the average hours 
worked per week over this period. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first month 
of workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/. 
his leave. A roster shall be kept in all hospitals of 
over 20 bed average, showing the approximate date ■ 

of commencement of annual leave. The roster shall 
be placed on a notice board in some convenient 
place for inspection by workers. 

(6) Leave shall be given as soon as practicable 
after falling due, and shall not accumulate except 
with the consent of the nurse, and in no case shall it 
accumulate for more than two years. 

(7)(a) The annual leave prescribed in sub- 
clause (1) of this clause may be split into more than 
one portion: 

(i) where the 12 Accrued Day(s) Off are 
taken in conjunction with annual leave, 
by the employee once per annum 
provided that no portion is less than two 
weeks; 

(ii) by agreement between the employer and 
the employee concerned, annual leave 
may be taken in single days. 

(b) Any dispute arising out of this clause in 
relation to splitting an employee's annual leave 
entitlement, if not resolved by agreement between 
the employer, the employee and the union, shall be 
referred to the Western Australian Industrial 
Relations Commission for determination. 

(8) When an employee proceeds on the first four 
weeks of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 8. — Hours of this award. Accrual 
towards an Accrued Day(s) Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

3. Clause 10A. — Public Holidays: Delete subclause 
(2) only and insert in lieu thereof the following: 

(2) For the purposes of this clause the following 
days, or the days observed in lieu of those days, 
shall be considered as public holidays: New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing 
Day. 

4. Clause 21. — Salaries: Delete this clause and insert 
in lieu thereof the following: 

21. — Salaries. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum rate of wages per week payable to 
workers under this award shall be as follows. 

(l)(a) Salaries be paid at least twice per 
calendar month or fortnightly at the option of 
the employer, provided that by agreement 
between the employer and the employee 
concemed,the salary may be paid once per 
calendar month. 

(b) Salaries shall be paid by cheque, direct 
transfer or cash at the employer's discretion 
following consultation with the employees. 

(c) (i) The employer may require an em- 
ployee to receive wages by elec- 
tronic funds transfer into an 
account held at any major bank, 
building society, or Nurses' Credit. 
Any costs associated with the 
establishment by the employee of 
such an account and of the 
operation of it shall be borne by the 
employee. 
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(ii) In respect of transfer fees 
associated with the transfer of 
funds from the employer s bank to 
any other bank or financial 
institution nominated by the 
employee, such fees shall be paid 
by the employer. 

(2) Registered General Nurse 

(a) Level 1: 

(b) Level 2: 1 

(c) Level 3: 

(d) Level 4: 

Level 5: 

Classification in levels: 

Per Week 
$ 

428.20 
442.60 
459.90 
489.20 
503.80 
520.80 
540.50 
573.30 
588.60 
610.40 
621.30 
666.30 
682.50 
697.70 
713.90 
741.60 
763.40 
807.00 
829.00 
850.80 
883.50 
883.50 
941.60 

Level 1: A registered nurse in the 
first or subsequent years of 
experience as a registered 
nurse and not elsewhere 
classified. 

Level 2: A registered nurse ap- 
pointed as a clinical nurse, 
an area manager, a re- 
search nurse, a staff dev- 
elopment nurse. 
A registered nurse function- 
ing in a combined role and 
classified at Level 2. 

Level 3: A registered nurse ap- 
pointed as a clinical nurse 
specialist, a nurse manager, 
a nursing researcher, a staff 
development educator, or a 
nurse educator. 
A registered nurse function- 
ing in a combined role and 
classified at Level 3. 

Level 4: A registered nurse ap- 
pointed as a co-ordinator 
clinical nursing, a co- 
ordinator nursing manage- 
ment, a co-ordinator 
nursing research, or a co- 
ordinator nursing staff dev- 
elopment/education. 
A registered nurse ap- 
pointed to co-ordinate com- 
bined roles at Level 4. 
Director of Nursing — 
Level 4. 

Level 5: Director of Nursing — 
Level 5. 

(3)(a) Progression through the increments 
for a registered nurse classified at Level 1 shall 
occur by annual increments. 

(b) A nurse classified at Level 1 who 
completes a Bachelor of Applied Science in 
Nursing, or equivalent Nursing Degree, shall 
be given accelerated progression of 12 months 
through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical 
experience shall start at increment 1 Level 1. 
At the completion of 12 months' service that 
nurse shall accelerate one increment. 

(c) Progression for all other classifications 
for which there is more than one wage point, 
shall be by mutual increments, subject to a 
satisfactory performance appraisal. 

(4) Promotion and reclassification 
mechanisms shall be as agreed between the 
employer and the Federation. 

(5) Where an employee is appointed to a 
position, previous relevant nursing experience 
at that level, or in a similar level under a 
differing career structure, shall be taken into 
account for determining the appropriate 
increment level. 

Experience shall include the time spent in 
hospital based post basic courses, and 
includes midwifery and psychiatric training. 

(6) The onus of proof of previous 
experience shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five 
years shall commence at the first increment of 
Level 1 for a period of three months. During 
this time the employee shal be subject to 
performance appraisal and review by the 
Director of Nursing or by peer assessment if 
there is a dispute. Upon satisfactory review 
she/he shall move to a level and increment as 
determined by the assessment. An employee 
who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case 
may be, may apply for reassessment by a peer 
assessment panel after a period of 12 months 
from the date of employment. 

5. Clause 25. — Special Allowances: Delete this 
clause and insert in lieu thereof the following: 

25.—Special Allowances. 
In addition to the wages prescribed in this award 

Special Allowances as set out in this clause shall be 
paid to: 

(1) A nurse holding a post graduate 
diploma or degree obtained from a recognised 
college of nursing, university or college of 
advanced education and required in her/his 
employment: 

Per Week 
$ 

(a) Six months'study 18.80 
(b) Twelve months'study 31.50 

Provided that a post graduation degree shall 
be recognised at the 12 month of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his 
employment: 

$ 
(a) Six months' study 10.50 
(b) Twelve months' study 14.60 



(3)(a) Employees who qualify for the 
allowances as prescribed in (1) and (2) of this 
clause shall have the aggregate of allowances 
received reduced by the amount of $14.60 per 
week. 

(b) The provisions of (3)(a) shall not apply 
to employees holding a midwifery post basic 
certificate endorsed by the Nurses Board of 
WA and required in employment or to 
employees at Level 1 increments 1,2 and 3, as 
prescribed in Clause 21 of this award. 

(c) The allowances prescribed in (1) and (2) 
of this clause shall not reflect state wage 
decision increases. 

(4)(a) A worker who is required to remain 
on "close call" for duty and not allowed to 
leave the hospital precincts or her/his place of 
residence, the sum of $2.40 for each period in 
any 24 hours she/he is so required, in addition 
to the wage to which she/he is otherwise 
entitled. 

(b) A worker who is required to remain on 
"remote call" i.e. on call for duty and allowed 
to leave the hospital precincts or her/his place 
of residence, but so that she/he may be 
contacted, the sum of $1.60 for each period in 
any 24 hours she/he is so required in addition 
to the wage to which she/he is otherwise 
entitled. 

(c) A worker who is called back for duty 
shall be paid all reasonable expenses incurred 
in travelling. 

6. Appendix: Immediately after Clause 30. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be taken 
as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12daysoff in each 12month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rostering clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

NURSES' (PRIVATE HOSPITALS) 
AWARD No. 1 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Alfred Carson Hospital and Others 
No. 601 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Private Hospitals) Award No. 1 
of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of September 
1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 37. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 10. — Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

10.—Annual Leave. 
(l)(a) An employee routinely rostered to work 

all evening and/or night shifts, or such shifts in 
combination with day shift shall be entitled to 
seven consecutive weeks' annual leave by the 
employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 
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(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 

(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 
rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 21. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first three 
months of unpaid sick leave, the first month of 
workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5)(a) The annual leave prescribed by this 
clause may be given and taken before the 
completion of 12 months' continuous service as 
prescribed by subclause (1) of this clause. 

(b) If the services of an employee terminate and 
the employee has taken a period of leave in accord- 
ance with this subclause and if the period of leave 
so taken exceeds that which would become due 
pursuant to subclause (3) of this clause the 
employee shall be liable to pay the amount 
representing the difference between the amount 
received by her/him for the period of leave taken in 
accordance with subclause (3) of this clause. 
The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of 
termination. 

(6) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/ 
his leave. A roster shall be kept in all hospitals of 
over 20 bed average, showing the approximate date 
of commencement of annual leave. The roster shall 
be placed on a notice board in some convenient 
place for inspection by workers. 

(7) Leave shall be given as soon as practicable 
after falling due. The leave of a student nurse shall 
not accumulate but shall be given each year. The 
leave of a nurse shall not accumulate except with 
the consent of the nurse and in no case shall it 
accumulate for more than two years. 

(8) Any leave accrued for the final year of train- 
ing shall be paid for at the rate payable for such 
year of service. 

(9)(a) The annual leave prescribed in sub- 
clause (1) of this clause may be split into more than 
one portion— 

(i) where the 12 Accrued Day(s) Off are 
taken in conjunction with annual leave, 
by the employee once per annum 
provided that no portion is less than two 
weeks; 

(ii) by agreement between the employer and 
the employee concerned, annual leave 
may be taken in single days. 

(b) Any dispute arising out of this clause in 
relation to splitting an employee's annual leave 
entitlement, if not resolved by agreement between 
the employer, the employee and the union, shall be 
referred to the Western Australian Industrial 
Relations Commission for determination. 

(10) When an employee proceeds on the first 
four weeks of the annual leave prescribed by sub- 
clause (1) of this clause there will be no accrual 
towards an Accrued Day(s) Off as prescribed in 
subclauses (1) and (2) of Clause 8. — Hours of this 
award. Accrual towards an Accrued Day(s) Off 
shall continue during any other period of annual 
leave prescribed by this clause. 

(11) In the case of a part-time employee whose hours 
have varied over the qualifying period the ordinary rate 
of wage shall be ascertained by averaging the hours 
worked during the qualifying period. 
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3. Clause 10A. — Public Holidays: Delete subclause 
(2) and insert in lieu thereof the following: 

(2) For the purposes of this clause the following 
days, or the days observed in lieu of those days, 
shall be considered as public holidays: New Year's 
Day, Australia Day, Labour Day, Good Friday, 
Easter Monday, Anzac Day, State Foundation 
Day, Queen's Birthday, Christmas Day and 
Boxing Day. 

4. Clause 21. — Special Allowances: Delete this 
clause and insert in lieu thereof the following: 

21.—Special Allowances. 
In addition to the wages prescribed in this award 

Special Allowances shall be paid to: 
(1) A nurse holding a post graduate 

diploma or degree obtained from a recognised 
college of nursing, university or college of 
advanced education and required in her/his 
employment: 

Per Week 
$ 

(a) six months' study 18.80 
(b) twelve months'study 31.50 

Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his 
employment: 

$ 
(a) six months' study 10.50 
(b) twelve months' study 14.60 

telephone rental calculated on the basis that 
for each seven days on which a worker is 
required to be on call the employer shall pay 
the worker one-fiftysecond of the annual 
rental paid by the worker. 

5. Clause 29. — Wages: Delete this clause and insert 
in lieu thereof the following: 

29.—Wages. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that' 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum weekly rates payable to 
employees under this award shall be as follows. 

(1) Post Basic Student: Registered nurse 
undertaking post basic training in a course 
leading to registration or a certificate endorsed 
by the Nurses Board of Western Australia 
shall be paid at the rate prescribed in 
paragraph (a) of subclause (3) of this clause for 
the second year of experience or such higher 
rates commensurate with the pre-requisite 
experience for entry to a course. Provided that 
this subclause shall not operate so as to 
increase the rate of wage being paid to a nurse 
at the point of entry to such a course. 

(3)(a) Employees who qualify for the 
allowances as prescribed in (1) and (2) of this 
clause shall have the aggregate of allowances 
received reduced by the amount of $14.60 per 
week. 

(b) The provisions of (3)(a) shall not apply 
to employees holding a midwifery post basic 
certificate endorsed by the Nurses Board of 
WA and required in employment or to 
employees at Level 1 increments 1,2 and 3, as 
prescribed in Clause 29. — Wages of this 
award. 

(c) The allowances prescribed in (1) and (2) 
of this clause shall not reflect State Wage 
Decision increases. 

(4)(a) For the purpose of this award a 
worker is on call when she/he is directed by the 
employer to remain at such a place as will 
enable the employer to readily contact her/ 
him during the hours when she/he is not 
otherwise on duty. In so determining the place 
at which the worker shall remain, the 
employer may require that place to be within a 
specified radius from the hospital. 

(b) A worker shall be paid 18.75 per cent of 
one-fortieth of the rate prescribed in this 
award for a registered general nurse in her/his 
third year for each hour or part thereof she/he 
is on call, provided that payment in accord- 
ance with this paragraph shall not be made 
with respect to any period for which payment 
is made in accordance with the provisions of 
Clause 9. — Overtime of this award when the 
worker is recalled to work. 

(c) If the usual means of contact between 
the employer and the worker on call is a 
telephone and if the worker pays or 
contributes towards the payment of the rental 
of such telephone the employer shall pay the 
worker an amount being a proportion of the 

(2) Registered Mothercraft Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year and thereafter 

(3) Registered General Nurse: 
(a) Level 1: 1 

2 
3 
4 
5 
6 
7 

(b) Level 2: 1 

(c) Level 3: 

(d) Level 4: 

(e) Level 5: 

356.50 
363.90 
374.70 
385.90 
396.70 

428.20 
442.60 
459.90 
489.20 
503.80 
520.80 
540.50 
573.30 
588.60 
610.40 
621.30 
666.30 
682.50 
697.70 
713.90 
741.60 
763.40 
807.00 
829.00 
850.80 
883.50 
883.50 
941.60 

(I) Classification in levels: 
Level 1: A registered nurse in the 

first or subsequent years of 
experience as a registered 
nurse and not elsewhere 
classified. 
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Level 2: A registered nurse ap- 
pointed as a clinical nurse, 
an area manager, a re- 
search nurse, a staff dev- 
elopment nurse. 
A registered nurse function- 
ing in a combined role and 
classified at Level 2. 

Level 3: A registered nurse ap- 
pointed as a clinical nurse 
specialist a nurse manager, 
a nursing researcher, a staff 
development educator, or a 
nurse educator. 
A registered nurse function- 
ing in a combined role and 
classified at Level 3. 

Level 4: A registered nurse ap- 
pointed as a co-ordinator 
clinical nursing, a co- 
ordinator nursing manage- 
ment, a co-ordinator 
nursing research, or a co- 
ordinator nursing staff dev- 
elopment/education. 
A registered nurse ap- 
pointed to co-ordinate com- 
bined roles at Level 4. 
Director of Nursing — 
Level 4. 

Level 5: Director of Nursing — 
Level 5. 

(4)(a) Progression through the increments 
for a registered nurse classified at Level 1 shall 
occur by annual increments. 

(b) (i) A nurse classified at Level 1 who 
completes a Bachelor of Ap- 
plied Science in Nursing, or 
equivalent Nursing Degree 
shall be given accelerated pro- 
gression of 12 months through 
the incremental scale. 

Provided that a degree 
qualified nurse entering the 
workforce without clinical 
experience shall start at 
increment 1 Level 1. At the 
completion of 12 months' 
service that nurse shall 
accelerate one increment. 

(ii) The provisions of (b)(i) shall not 
apply to a nurse on the max- 
imum incremental point in 
Level 1. 

(c) Progression for all other classifications 
for which there is more than one wage point, 
shall be by annual increments, subject to a 
satisfactory performance appraisal. 

(5) Promotion and reclassification 
mechanisms shall be as agreed between the 
employer and the Federation. 

(6) Where an employee is appointed to a 
position, previous relevant nursing experience 
at that level, or in a similar level under a 
differing career structure, shall be taken into 
account for determining the appropriate 
incremental level. 

Experience shall include the time spent in 
hospital based post basic courses, and 
includes midwifery and psychiatric training. 

(7) The onus of proof of previous ex- 
perience shall rest with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five 
years shall commence at the first increment of 
Level 1 for a period of three months. During 
this time the employee shall be subject to 
performance appraisal and review by the 
Director of Nursing or by peer assessment if 
there is dispute. Upon satisfactory review she/ 
he shall move to a level and increment as 
determined by the assessment. An employee 
who fails to satisfy the panel of her/his 
competency to progress through the Level 1 
increments or into another level as the case 
may be, may apply for reassessment by a peer 
assessment panel after a period of 12 months 
from the date of employment. 

6. Appendix: Immediately after Clause 32. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree, to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be 
taken as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rosterning clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 



NURSES' (RED CROSS BLOOD TRANSFUSION 
SERVICE) AWARD No. 16 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Red Cross Society, WA Division. 
No. 598 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Red Cross Blood Transfusion 
Service) Award of 1979, No. 16 of 1979 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of September 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 23. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 8. — Annual Leave and Holidays: Delete 
this clause and insert in lieu thereof the following: 

8.—Annual Leave and Holidays. 
(1) An employee, other than a casual, shall be 

entitled to four weeks' leave with pay after each 12 
months' continuous service. 

(2) An employee who is required to remain on 
call on any of the days prescribed in subclause (8) 
of this clause shall be entitled to an additional day 
of leave for such days. 

(3) Payment for such leave shall be at the 
ordinary rate including any allowances, in 
addition thereto, an amount equal to 17.5 per cent 
of the total amount shall be paid at the time the 
worker proceeds on leave. 

(4)(a) Where, after one month's service in any 12 
months' accrual period, an employee's services are 
lawfully terminated through no fault of the 
employee, she/he shall be paid 2.92 hours' pay at 
.her/his ordinary rate including any allowances for 
each completed week of service together with 
payment for any additional days as.prescribed in 
subclause (2) of this clause. 

(b) In addition to any payment to which she/he 
may be entitled under paragraph (a) of this 
subclause, an employee whose employment 
terminates through no fault of the employee after 
she/he has completed a 12 month accrual period 
and who has not taken leave in respect of that 
qualifying period, shall be given payment in lieu of 

that leave in accordance with subclause (3) of this 
clause together with payment for any additional 
days as prescribed in subclause (2) of this clause. 

(5) By consent between the employer and 
employee, the leave referred to in this clause may 
be taken in single days. 

(6) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first month 
of workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(7) Leave shall be allowed as soon as practicable 
after falling due and shall be cleared within the 
year following its accrual. 

(8) The following days shall be allowed as 
holidays without loss of pay — New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, 
Queen's Birthday, Christmas Day and Boxing 
Day, together with such other days as may be 
allowed as holidays to technical staff employed by 
the Blood Transfusion Service. 

(9) Any annual leave entitlement as at 1 July 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

(10) There shall be no accrual towards an 
Accrued Day Off during any period of annual 
leave. 

3. Clause 19. — Wages: Delete this clause and insert 
in lieu thereof the following: 

19—Wages. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum rates of pay for employees 
covered by this award shall be: 

Per Week 
$ 

(1) Enrolled Nurse: 
1st year of experience 375.70 
2nd year of experience 380.40 
3rd year of experience 390.90 
Special Class 409.70 
(The appointment of "Special Class" 
shall be at the discretion of the employer 
which may be exercised to recognise 
special skills or responsibilities not 
usually required of an enrolled nurse) 

(2) Registered General Nurse: 
1st year of experience 428.20 
2nd year of experience 442.60 
3rd year of experience 459.90 
4th year of experience 489.20 
5th year of experience 503.80 
6th year and thereafter 520.80 

(3) Charge Nurse: 
1st year of experience 523.00 
2nd year of experience 535.30 
3rd year of experience 546.80 
4th year of experience 560.20 
5th year of experience 571.70 

(4) Director of Nursing: 
1st year of experience 591.70 
2nd year of experience 606.00 
3rd year of experience 621.20 
Thereafter 638.70 
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(5) A registered general nurse who is 
required by the employer to perform clinical 
instruction of nurses shall be paid an 
allowance per week equal to the difference 
between the 6th year rate set out in (2) hereof 
and the 1st year rate set out in (3) hereof. 

(6) A registered general nurse who is 
required to exercise "In Charge" 
responsibilities in connection with mobile 
clinics when there is no other charge or 
supervisory nurse on duty shall be paid an 
allowance calculated in accordance with (5) 
hereof. 

(7) A nurse classified as a registered general 
nurse who completes a Bachelor of Applied 
Science in Nursing, or equivalent nursing 
degree, shall be given accelerated progression 
of 12 months through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical 
experience shall start at increment 1. At the 
completion of 12 months' service that nurse 
shall accelerate one increment. 

4. Appendix: Immediately after Clause 23. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be taken 
as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rostering clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

NURSES' (SILVER CHAIN ASSOCIATION) 
AWARD No. 14 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Australian Nursing Federation Industrial Union 

of Workers 
and 

Silver Chain Nursing Association 
No. 600 of 1989. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWHLL 

COMMISSIONER J.A. NEGUS 
COMMISSIONER S.A. KENNEDY 

25th day of August 1989. 

Order. 
HAVING heard Ms J. Ardern on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Nurses' (Silver Chain Association) 
Award No. 14 of 1965 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
September 1989. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after 

Clause 32. — Leave Without Pay insert new heading — 
Appendix. 

2. Clause 12. —Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

12.—Annual Leave. 
(l)(a) An employee routinely rostered to work 

all evening and/or night shifts, or such shifts in 
combination with day shift shall be entitled to 
seven consecutive weeks' annual leave by the 
employer after each period of 12 months' 
continuous service with such employer. 

(b) An employee who is not required to work 
evening, night, weekend shifts or public holidays 
shall be entitled to four consecutive weeks' annual 
leave by the employer after each period of 12 
months' continuous service with such employer. 

(c) An employee who is occasionally required to 
work an evening, night or weekend shift shall be 
entitled in addition to the leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each seven ordinary shifts so worked, 
provided that the maximum additional leave shall 
not exceed five days. 



(d) An employee who occasionally is required to 
work, or remain on call, on a public holiday shall 
be entitled in addition to leave prescribed in 
subclause (l)(b) of this clause, to a further day's 
leave for each public holiday so worked. 

(2)(a) The employee shall be paid for any period 
of annual leave prescribed in this clause at the 
ordinary rate of wage the employee has received for 
the greatest proportion of the calendar month prior 
to her/his taking the leave, and, in the case of 
rostered employees, the rate of wage shall include 
the shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. 

Where it is not possible to calculate the shift and 
weekend penalties the rostered employee would 
have received, the employee shall be paid at the 
rate of the average of such payments made each 
week over the four weeks prior to taking the 
leave. 

Provided that no employee when proceeding on 
annual leave shall be paid less than the sum of the 
following amounts for each week: 

(i) The employee's ordinary rate of wage as 
prescribed by this award for the period of 
annual leave (excluding shift and week- 
end penalties). 

(ii) Any of the allowances prescribed in 
Clause 25. — Special Allowances of this 
award and which are regularly paid to the 
worker. 

(iii) For those employees entitled to seven 
weeks' annual leave, a further amount 
calculated at the rate of 17.5 per cent of 
five-sevenths of the amounts referred to 
in paragraphs (i) and (ii) of this sub- 
clause. 

(iv) For other employees, a further amount 
calculated at the rate of 17.5 per cent of the 
amounts referred to in paragraphs (i) and 
(ii) of this subclause in respect of all 
periods of annual leave other than those 
periods to which the employee is entitled 
under subclause (l)(d) of this clause. 

(3)(a) If after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully terminates her/his service or her/his 
employment is lawfully terminated by the 
employer through no fault of the employee, the 
employee shall be paid a proportionate amount in 
accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous 
service in that qualifying period. Such employee 
will be paid the full entitlement under subclause 
(l)(c) and (d). In respect of such leave the 17.5 per 
cent loading will not apply. 

(b) In addition to any payment to which she/he 
may be entitled under this subclause, an employee 
whose employment terminates after she/he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under 
this period shall be given payment in lieu of that 
leave unless she/he has been justifiably dismissed 
for misconduct and the misconduct for which she/ 
he has been dismissed occurred prior to the 
completion of that qualifying period. 

(4) Any time in respect of which an employee is 
absent from work except paid sick leave, the first 
three months of unpaid sick leave, the first three 
months of unpaid sick leave, the first month of 
workers' compensation leave, long service leave 
and compassionate leave, shall not count in 
accruing annual leave. 

(5) Each employee shall be given at least 14 
days' notice of the actual commencing date of her/ 
his leave, unless the employee and employer agree 
to a lesser period. 

(6) Leave shall be given as soon as practicable 
after falling due, and shall not accumulate except 
with the consent of the nurse, and in no case shall it 
accumulate for more than two years. 

(7) The leave referred to in this clause may, by 
consent between the employer and employee, be 
taken in single days. 

(8) Any qualifications allowances regularly 
paid to the employee in accordance with Clause 20. 
— Motor Cars and Allowances of this award shall 
be paid during the period of annual leave. 

(9) When an employee proceeds on the first four 
weeks' of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 10. — Hours of Duty, On Call and 
Overtime of this award. Accrual towards an 
Accrued Day(s) Off shall continue during any 
other period of annual leave prescribed by this 
clause. 

(10) Any annual leave entitlements as at 1 April 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

3. Clause 20. — Motor Cars and Allowances: Delete 
subclause (4) of this clause and insert in lieu thereof the 
following: 

(4)(a) Employees who are in possession of a 
qualification from a university or college of 
advanced education relative to their employment 
shall in addition to the rates prescribed in Clause 
27. — Wages of this award for their classification be 
paid: $38.00 per week. 

(b) Employees who have undertaken part of a 
course leading to the qualification mentioned in 
paragraph (a) of this subclause and such part is all 
that is required by the employer to be completed 
shall be paid in addition to their classified rates as 
prescribed in Clause 27. — Wages of this award: 
$17.50 per week. 

(c) Employees who hold a certificate endorsed 
by the Nurses Board and which is relevant to their 
duties shall be paid the amount prescribed in para- 
graph (b) of this subclause. 

(d) (i) Employees who qualify for the 
allowances as prescribed in (a), (b) and 
(c) of this subclause shall have the 
aggregate of allowances reduced by the 
amount of $14.60 per week. 

(ii) The provisions of (d)(i) shall not apply 
to employees holding a midwifery post 
basic certificate endorsed by the Nurses 
Board of WA. 

(iii) The allowances prescribed in (a), (b) 
and (c) of this subclause shall not reflect 
State wage decision increases. 

4. Clause 27. — Wages: Delete this clause and insert 
in lieu thereof the following: 

27.—Wages. 
(1) Wages shall be paid at least fortnightly. 
(2) The minimum rates of wages payable to 

employees covered by this award shall be as 
follows: 

(a) Registered General Nurse 

Level 1: 1 
2 
3 

Per Week 
$ 

503.80 
520.80 
540.50 
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Per Week 
S 

Level 2: 1 573.30 
2 588.60 
3 610.40 
4 621.30 

Level 3: 1 666.30 
2 682.50 
3 697.70 
4 713.90 

Level 4: 1 741.60 
2 763.40 
3 807.00 
4 829.00 
5 850.80 
6 883.50 

Level 5: 1 883.50 
2 941.60 

5. Clause 30. — Bush Nursing Posts — Availability 
Allowance and Special Leave: Delete subclause (5) and 
insert in lieu thereof the following: 

(5) The rates of availability allowance shall 
increase in accordance with movements in the rate 
of pay for a Silver Chain Nurse Level 2, increment 
2, specified in subclause (2)(a) of Clause 27. — 
Wages of this Award. 

6. Appendix: Immediately after Clause 32. — Leave 
Without Pay insert new Appendix as follows: 

Appendix. 
1. The parties are committed to a.review of the 

present rostering arrangements as part of the four 
per cent second tier agreement. 

2. Further to the above, and acknowledging 
provisions of the existing Hours and Rostering 
clause of this award, the parties agree to examine 
variations to existing rostering arrangements. 
These new arrangements will be designed to im- 
prove productivity and efficiency in the workplace 
and enhance patient care. 

3. The arrangements to be considered shall 
include: 

(a) actual hours of 38 hours per week or 76 
hours per fortnight. 

(b) a four week cycle of 19 days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the 20th 
day in each cycle as a day off and paid for 
as though worked. 

(c) actual hours of 76 hours over nine days 
per fortnight with the 10th day to be 
taken as an unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per 
fortnight with two hours of each week's 
work accruing as an entitlement to a 
maximum of 12 days off in each 12 month 
period. 

(e) any other method as agreed between the 
employer and the union. 

4. The employer shall notify employees of any 
proposed roster changes no less than 30 days prior 
to the proposed date of implementation. 

5. The proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned at the time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the 
issues may be referred to the Western Australian 
Industrial Relations Commission for conciliation 
and, if necessary, arbitration. 

7. The provisions of this appendix shall not 
apply to rosterning clauses contained within the 
Hours and Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission with- 
in the 30 day notice period outlined in Clause 5, the 
roster may be implemented. 

PEST CONTROL INDUSTRY AWARD 
No. 9 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

Allpest (Aust) Pty Ltd and Others. 
No. 736 of 1989. 

COMMISSIONER GJ. MARTIN. 
4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Pest Control Industry Award 1982 No. 9 
of 1982 as varied be further varied in accordance 
with the following schedule and that such variation 
shall have effect from the date specified therein. 

(Sgd.) GJ. MARTIN. 
fL.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Overtime. 
7. Sick Leave. 
8. Holidays. 
9. Annual Leave. 

10. Contract of Service. 
11. Record. 
12. Country Work. 
13. Vehicle Allowance. 
14. Location Allowances. 
15. Equipment. 
16. Long Service Leave. 
17. Bereavement Leave. 
18. Posting of Award and Union Notices. 
19. Wages. 
20. Definitions. 
21. Superannuation. 



Schedule of Respondents, 
2. Insert after Clause 20 — Definitions of this award 

a new Clause 21. — Superannuation in the following 
terms: 

21. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the e mployee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this ■ 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 

no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 



the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wrh ^ be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:     

Name:    — 

Address:    

Classification:   

Date:    

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All Applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 241(1), 422(1) and 1131(1) of 1989 
COMMISSIONER O.K. SALMON. 

7th day of September 1989. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
respondent and in the absence of the applicant and 
pursuant to section 27(l)(d), 27(l)(s) and section 23 of 
the Industrial Relations Act 1979, and by consent the 
Commission makes the following order- 

That the employers listed in the schedule 
attached hereto are granteed an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
241(l)/89 Northstead Holdings. 
422(1)789 Automotive Industrial Mining 

Supplies Ltd. 
1131(1)789 Barnesby Motors Ply Ltd. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 359, 372, 413, 1158 and 1311 of 1989. 

COMMISSIONER O.K. SALMON. 
7th day of September 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr T.M. Bishop on behalf of the 
respondents and pursuant to section 23 of the Industrial 
Relations Act 1979, and by consent the Commission 
makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

359/89 A. & M. Truck Pty Ltd. 
Big Rock Pty Ltd. 
Aut 7 Pty Ltd. 
Northside Nissan (1986) Pty Ltd. 
Rohanna Pty Ltd. 
Geraldine Nominees Pty Ltd. 
Southside Autos (1981) Pty Ltd. 
Mount Grove Holdings Pty Ltd. 
Ensile Pty Ltd. 
Vintox Pty Ltd. 
Aut 6 Pty Ltd. 
Sudan Holdings Pty Ltd. 
Akenfield Pty Ltd. 
Shemapel Pty Ltd. 
City Motors (1981) Pty Ltd. 
North City (1981) Pty Ltd. 
Butmac Pty Ltd. 

1158/89 BJ. Evans & Co. 
Bakewell Foods Pty Ltd. 
Belmont Instrument Co. Pty Ltd 
trading as Aisat Instruments. 
Bevs Saws Pty Ltd trading as Bevs 
Saws and Mowers. 
Black & Decker (Aust) Pty Ltd. 
Blackwood Hodge. 
Boaz Pty Ltd. 
Breeze Holdings Pty Ltd trading as 
Art Framers. 
Brownbuilt Metalux Industries. 
Bruce Ingram & Associates. 
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Bunbury Machinery. 
Bunzil Ltd. 
D.E. Withers Appliances Pty Ltd 
trading as Withers & Bell. 
Dana (Aust) Pty Ltd trading as 
Truckline Parts and Service. 
Dana Australia Pty Ltd trading as 
CPS Filters. 
Dana Australia Pty Ltd trading as 
Anti Friction Bearings. 
Delta West Ltd. 
Detroit Engine & Turbine Company. 
Dinnie Rundle Pty Ltd. 
Domestic Appliances and Co. 
Dowell Australia Ltd. 
Du Feu Metal. 
Durant Food Services. 
GJF Clark Pty Ltd trading as 
Woodpecker Building Supplies Co. 
Geographe Flowers Pty Ltd. 
James Hardie Enterprises. 
Email Ltd. 
A. Noble & Son (WA) Pty Ltd. 
Activ Foundation Inc. 
Adams Electric Pty Ltd. 
Alan Carrs Pty Ltd. 
Ashdown Enterprises (Wholesale) Pty 
Ltd. 
Atlas Copco Australia Pty Ltd. 
Australian Poultry Limited. 
Australian Sandlewood Company 
Limited. 
C.J. Young & Co. Pty Ltd. 
CAI Fences Pty Ltd. 
CJD Equipment Pty Ltd. 
Chrystal & Co Pty Ltd. 
Cohemside Pty Ltd. 
Colgate Palmolive Pty Ltd. 
Collie & Sons. 
Comfortwear Footwear. 
Comgroup Supplies Pty Ltd. 
Commonwealth Industrial Gases. 
Compressed Air and Packing Systems 
Pty Ltd. 
Consolidated Bearing Company (WA). 
Courier Australia. 
Crane Enfield Metals Pty Ltd. 
Crown Manufacturing Industries 
trading as Swan Blinds. 
Engine Protection Equipment Pty Ltd. 
Everett International Pty ltd. 
Exmouth Bakery. 
FL Costello & Co. 
Foreste Pty Ltd. 
Fraiches Nominees Pty Ltd trading as 
Paint Traders. 
Frederick Duffield Pty Ltd. 
Hanimex Pty Ltd. 
Hills Industries Ltd. 
Hilton Stores Pty Ltd. 
Hugh W. Brown (Aust). 
Independent Building Products. 
Innovation (Dubrov Pty Ltd) 
International Salon Supplies. 
Major Motors Pty Ltd. 
Marine Holdings Pty Ltd trading as 
Attwood Marine. 
McLeod Tyres. 
Memtec Ltd. 
Merilee Pty Ltd trading as Modern 
Caravans. 
Geraldton Building Co Pty Ltd. 
Gilbarco (Aust) Ltd. 
Goodyear Tyre Company. 
Grandville Investment Pty Ltd trading 
as Trade West. 

Grant Electrical Industries. 
J. Gadsden Pty Ltd. 
James North Australia. 
Johnson Harper Pty Ltd. 
Kenray Holdings Pty Ltd trading as R. 
White and Sons. 
Kimbcrley-Clark Australia Pty Ltd. 
Kostera's Kalamunda Garage. 
Lancet Scientific and Surgical 
Supplies. 
Lockyer Simpson Pty Ltd. 
Lous Decor Pty Ltd. 
Lucas Service Division of JRA. 
Narrogin Rural Supplies 
Natural Slate Co Pty Ltd. 
Nestle Australia Ltd. 
Nixon Engineering Pty Ltd. 
Nolan Shannon (WA) Pty Ltd. 
North Perth Plaster Works Pty Ltd 
trading as WA Ceiling Industries, 
Interior Supplies. 
Northstead Holdings Pty Ltd. 
Olex Cables. 
Ravensthorpe Building Supplies. 
Red Shield Industries (Salvation 
Army). 
Regent Motors Pty Ltd and Subsidiary 
Scarboro Motors Pty Ltd. 
Richard Klinger Pty Ltd. 
Richmond Cold Stores Pty Ltd. 
Ronneby Pty Ltd trading as Shirley's 
Frock Salon. 
Rossound Hire, Sales and 
Manufacturing. 
Rothmans of Pall Mall (Aust) Ltd. 
Rover-Scott Bonnar Ltd. 
Rowntree Hoadley Ltd. 
Rowood Pty Ltd trading as Curtain 
Man. 
Wormald International (Aust) Pty Ltd. 
Youngs WA Pty Ltd. 
Metro Industries Ltd. 
Modern Home Improvers 
Morgan Equipment (WA) Pty Ltd. 
Mortlocks Sales & Service Pty Ltd. 
Mozzart Patisserie Pty Ltd. 
Mrs Mouse Wallpaper & Curtain 
House. 
Parker Black & Forrest Pty Ltd. 
Phoenix Motors Pty Ltd. 
Pipeline Supplies of Australia 
Plastic Injection Co (1977). 
Prestige Toyota. 
Queensway Pty Ltd and Wheat 
Holdings Pty Ltd trading as 
Goodchild Enterprises. 
S. Glance Pty Ltd. 
Samuel Taylor. 
Sandover Metals. 
Seekers Aust Ltd. 
Selby Anax — Division of AN I 
Corporation. 
Sharp Corporation of Australia Pty 
Ltd. 
Stirling Metals. 
Town Inn Pty Ltd trading as Miss 
Maud. 
Tudor House. 
Turnbull Discounters. 
Universal Waldeck Limited Group of 
Companies. 
Vax Appliances (Aust) Pty Ltd. 
Warman International Ltd. 
Webforce (WA). 
Young Motors Pty Ltd. 
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1311/89 Malcolm Thompson Pumps. 
Sanyo Australia Pty Ltd. 
Vashti Pty Ltd trading as Deering 
Automics Centre. 
Diesel Motos. 
Dulux Australia. 
Goodman Fielder Industries. 
Backshall Ford. 
Jackard Nominees Pty Ltd trading as 
Leamans. 
Crommelins Australia. 
Lister-Petter Aust Pty Ltd. 
Bell Basic Industries. 
Honeywell. 
A.V. Kinsman trading as Project 
Engravers. 
Able Cooke Pty Ltd. 
Elders IXL Ltd. 
Ajax Spurway Fasteners Pty Ltd. 
Philips Industries Holdings. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 852, 874, 881, 894, 900, 906, 907, 938, 965,968, 

994,997,1009,1010,1019, 1029, 1039, 1061, 1072, 1088, 
1089,1090, 1097,1105, 1106, 1133, 1134,1136, 1138, 1142, 
1163, 1164, 1171, 1173, 1185, 1192, 1203, 1209, 1238, 1246, 
1256,1288,1297,1298,1301,1313,1322,1324,1347, 1353, 
1355,1363,1365,1366,1370,1371,1372,1374,1520,1522, 
1528, 1529. 1562, 1565, 1596, 1632,1704, 1766, 1883, 1885, 

2045 and 2065 of 1989. 
COMMISSIONER O.K. SALMON. 

7th day of September 1989. 

Order, 
HAVING heard Mr T.M. Bishop on behalf of the 
respondent and in the absence of the applicant and 
pursuant to section 27(1 )(d) and section 23 of the 
Industrial Relations Act 1979, and by consent the 
Commission makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirements 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
Commissioner. 

Schedule. 
852/89 Westland Carpets Pty Ltd. 

Carpet Leaders Pty Ltd. 
881/89 J. & A. Marchesani Quality Meats. 
900/89 Murringal Pty Ltd trading as Karratha 

Glass Service. 

907/89 Luton Contractors trading as Midland 
Machinery. 

965/89 Gascoyne River Co-Op. 
967/89 Abbotts Pastrycooks. 
994/89 John Venables Pty Ltd. 
997/89 Edell Nominees trading as Furniture 

Works. 
1010/89 Audelle Nominees Pty Ltd. 

Bon Marche Bunbury Pty Ltd. 
1019/89 Mazzucchelli's Jewellers Pty Ltd. 
1039/89 Direct Motors Pty Ltd. 
1072/89 Doubloon Pty Ltd trading as 

Confectionery Dist. 
1089/89 Madalia Steel Pty Ltd. 
1097/89 Bev Penny's Auto Repairs. 
1106/89 Roadbend Motors. 
1133/89 Lynford Motors Pty Ltd. 
1136/89 Tolley Holdings Pty Ltd trading as 

Colonial Distributors. 
1142/89 Liguria Pty Ltd. 
1163/89 Hitchcock & Co. 
1171/89 Brian Gardner Motors Pty Ltd and 

Others. 
1185/89 Everett International Pty Ltd. 
1203/89 B.L. & W.J. Chatfield. 
1209/89 Bolto Holdings Pty Ltd. 
1246/89 Kathleen Holdings. 
1256/89 Young Toyota. 
1261/89 Houghton Motors Pty Ltd. 
1266/89 Hodge Investments Pty Ltd trading as 

E.F. Hodge and Co. 
1275/89 Greenlight Hire. 
1288/89 Komala Pty Ltd. 
1298/89 WA Stationery Wholesalers Pty Ltd. 
1313/89 Mai Atwell Amusements and 

Fundraising. 
1324/89 Westport Agencies Pty Ltd. 
1353/89 Bunbury Mitsubishi. 
1363/89 N.W. & S. Reynolds & Sons. 
1366/89 Mclnerney Sales Pty Ltd trading as 

Mclnerney Ford. 
1371/89 Don Hall Holdings Pty Ltd. 
1374/89 Stuttgart Autos. 
1522/89 Vincent Wool & Craft Agencies. 
1529/89 Wake's Garage. 
1562/89 Gannaways Nyabing. 
1596/89 West Coast Toyota. 
1632/89 L. & T. Venables Pty Ltd. 
1766/89 Burgtec Australasia 
1885/89 Hotkers Building & Concrete 

Supplies. 
874/89 Allay Pty Ltd trading as Ciprian 

Jewellers and Albany Jewellers. 
894/89 Lav Pty Ltd trading as Solid Gold 

Jewellers and Currie and Smith 
Jewellers. 

906/89 Narrabri Nom Pty Ltd trading as 
Manjimup Tyre Mart. 

938/89 Crinus Pty Ltd trading as Perth 
Surgical Shoe Makers. 

968/89 C. & P. Brown trading as Whale 
Coffee Lounge. 

1009/89 Extol Pty Ltd trading as Margaret 
River Hardware. 
L. & W. Shepherdson trading as. 
Shepherdson Transport. 

1029/89 Manjimup Motors. 
1061/89 Ravensthorpe Nominees Pty Ltd. 
1088/89 Brady Drum Co. 
1090/89 Universal Tyre & Rubber Company 

Pty Ltd. 
1005/89 Allay Pty Ltd trading as Ciprian 

Jewellers & Albany Jewellers. 
1134/89 Joint Marketing Venture Pty Ltd. 
1138/89 Macford Pty Ltd. 
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Parkland Mazda Pty Ltd trading as 
Mazda City. 
Oxcay Enterprises Pty Ltd. 
Duguld Ferguson Machinery Pty Ltd. 
Wallace Motors Pty Ltd trading as 
Wallace Holden. 
Houghton Tractors & Machinery Sales 
Pty Ltd. 
Henry's Auto Electrical Pty Ltd. 
Lance Gibbons Pty Ltd. 
J.K.D. & E. Edgson trading as Cut It 
Out. 
Campbell Ryan & Co. 
Ingrey Ford Pty Ltd. 
Betta Value Meats. 
Lush's Holdings Pty Ltd. 
Buttermere Nominees Pty Ltd trading 
as Nuford. 
BP Australind. 
Goswell Investments Pty Ltd trading 
as Prosser Toyota. 
NRM Nominees Pty Ltd trading as 
Northside Mitsubishi. 
Sanitarium Health Food Company. 
Paragon Investments Pty Ltd trading 
as Kalamunda Toyota. 
Narrogin Motors. 
Margellen Pty Ltd trading as West 
End Butchers. 
Belcunda trading as Brooking Mazda. 
Spalding Nominees Pty Ltd. 

Schedule. 
1684(l)/88 George Moss Ltd. 
301(l)/89 Protector Safety Pty Ltd. 
317(l)/89 Coventry Group Ltd. 
318(l)/89 Jendon Nominees Pty Ltd. 
332(1)789 Good Samaritan Industries. 
358(1)789 Atkins Carlyle Pty Ltd. 
388(1)789 Gordon and Gotch. 
394(1)789 ALH Australia Ltd trading as 

Lawrence and Hanson, Auslec. 
518(1)789 Atlas Copco. 
549(1)789 C.D. Dodd trading as Ross's Salvage 

Exchange. 
742(1)789 Bell Basic Industries. 
1311(1)789 Crommelins Australia and Others. 
13(1)789 Shemapel Pty Ltd. 
375(1)789 National Distribution Services. 
381(1)789 Arthur Yates and Co. 
392(1)789 F.H. Faulding (WA). 
491(1)789 GEC Electrical Wholesale and Osram 

Lamps and Lighting. 
705(1)789 Vashti Pty Ltd trading as Deering 

Autronics Centre. 
935(1)789 Burns Philp Food and Fermintation 

Division. 

SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 

No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Between: 
All applicants mentioned in Schedule attached 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
Nos. 1684(1) of 1988; 301(1), 317(1), 318(1), 332(1), 
358(1),388(1), 394(1), 518(1), 549(1), 742(1), 1311(1), 

13(1), 375(1), 381(1), 392(1), 491(1), 705(1) 
and 935(1) of 1989. 

COMMISSIONER O.K. SALMON. 
7th day of September 1989. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
applicants and Mr T.M. Bishop on behalf of the 
respondent and pursuant to section 27(1 )(s) and section 
23 of the Industrial Relations Act 1979, and by consent 
the Commission makes the following order: 

That the employers listed in the schedule 
attached hereto are granted an exemption under 
Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Jamco Nominees Pty Ltd T/A Midland Gas 
and Airconditioning 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
No. 1140 of 1989 

COMMISSIONER O.K. SALMON. 
22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Jamco Nominees Pty Ltd T/A Midland 
Gas and Airconditioning is granted an exemption 
under Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(Sgd.) O.K. SALMON, 
Commissioner. 
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SHOP AND WAREHOUSE (WHOLESALE SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. Industrial Relations Act 1979. 

Carpet Liquidators (Aust) Pty Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1147 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Carpet Liquidators (Aust) Pty Ltd is 
granted an exemption under Clause 45(10) of the 
Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R32 of 1976 
from the requirement to pay superannuation 
contributions into the Retail Employees ( 
Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Brebo Pty Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1907 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That Brebo Pty Ltd is granted an exemption 
under Clause 45(10) of the Shop and Warehouse 
(Wholesale and Retail Establishments) State 
Award 1977, No. R 32 of 1976 from the requirement 
to pay superannuation contributions into the 
Retail Employees Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) 

STATE AWARD No. R32 of 1976 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

International Assets Ltd 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

No. 1779 of 1989 
COMMISSIONER O.K. SALMON. 

22nd day of September 1989. 

Order. 
HAVING been informed in writing by the parties of 
their consent, the Commission, pursuant to the powers 
conferred on it under section 23 of the Industrial 
Relations Act 1979 hereby orders— 

That International Assets Ltd is granted an 
exemption under Clause 45(10) of the Shop and 
Warehouse (Wholesale and Retail 
Establishments) State Award 1977, No. R32 of 1976 
from the requirement to pay superannuation 
contributions into the Retail Employees 
Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

A71931-6 



STATE ENERGY COMMISSION OF 
WES TERN AUSTRALIA WAGES AND 
CONDITIONS AWARD No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch; 
The Australian Builders' Labourers' Federated Union 

of Workers, Western Australian Branch; 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch); 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch; 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers; 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch; 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union 

of Workers; 
The Shop, Distributive and Allied Employees' 

Association of Western Australia; 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch; 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia; and 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers) Western Australian Branch 
and 

State Energy Commission of Western Australia. 
No. 1771 of 1989. 

COMMISSIONER O.K. SALMON. 
5th day of September 1989. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the 
applicants and Mr S.A. Bibby on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders; 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988, No. 
A1 of 1989 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 5th day of 
September 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement; Insert a new number 

and title as follows: 
39. Paid Leave for English Training. 

2. Clause 38. — Maternity Leave: After this clause 
insert a new clause as follows: 

39. — Paid Leave for English Language Training. 
(1) Leave during normal working hours without 

loss of pay shall be granted to employees from a 
non-English speaking background, who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 

workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry, to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
employer and the appropriate unions. 

(2) Leave will be granted to enable employees 
selected to achieve an acceptable level of 
vocational English proficiency. In this respect the 
tuition content with specific aims and objectives 
incorporating the pertinent factors of subclause (3) 
hereof shall be agreed between the employer, the 
unions and the Adult Migrant Education Service 
or other approved Authority conducting the 
training. 

(3) Subject to appropriate needs assessment 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication, safety and welfare and 
productivity within his/her current position as well 
as those positions to which he/she may be 
considered for promotion or redeployment. It will 
also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, 
industrial relations and safety provisions, and 
equal opportunity employment legislation. 

STATE ENERGY COMMISSION 
SHIFT WORKERS (MUJA POWER STATION) 

TRAVELLING ALLOWANCE AWARD 
No. 45 of 1965 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and Another 
No. 1973 of 1989. 

COMMISSIONER O.K. SALMON. 
19th day of September 1989. 

Order. 
HAVING heard Mr N.I. Mitsopoulos on behalf of the 
applicant and Mr G.G. Young on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the State Energy Commission Shift 
Workers (Muja Power Station) Travelling 
Allowance Award No. 45 of 1965 be cancelled with 
effect from the 19th day of September 1989. 

(Sgd.) O.K. SALMON, 
Commissioner. 
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SUGAR REFINING AWARD No. A41 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

CSR Limited. 
No. 427(A) of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr B. Moyle on behalf of the respondent 
and by consent, the Commission, being satisfied that 
the matter is consistent with the Principles enunciated 
by the State Wage Case decision — September 1988 and 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

(1) That the Sugar Refining Award No. A41 of 
1982 be varied in accordance with the 
following schedule and that such variation 
shall take effect as from the beginning of the 
first pay period commencing on or after the 
29th day of August 1989. 

(2) Leave is reserved for a period of three months 
from 29 August 1989 in relation to those 
matters in Application No. 427 of 1989 which 
are not agreed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

words 22. — Rostered Days Off Duty, add the new 
number and words 23. Maternity Leave. 

2. Clause 22. — Rostered Day Off Duty: After this 
clause insert a new clause 23. — Maternity Leave as 
follows: 

23. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to' 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof, 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 



(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 
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TIMBER WORKERS AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The West Australian Timber Industry 

Industrial Union of Workers 
South-West Land Division 

and 
K.D. Powers and Others. 

No. 323 of 1988. 
COMMISSIONER C.B. PARKS. 

28th day of September 1989. 

Order. 
HAVING heard Mr M.G. Loader on behalf of the 
applicant and Mr P.J. Cooke and Mr B.D. Williams on 
behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Timber Workers Award No. 36 of 1950 
be amended in accordance with the attached 
schedule from the beginning of the first pay period 
commencing on or after 7 December 1988. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15. — Hours: Delete subclause (2) of this 

clause and insert in lieu thereof: 
(2) Subject to subclause (3) of this clause the 

ordinary hours of work shall be performed within 
the daily spread of hours between 6.00 a.m. and 6.00 
p.m. Monday to Friday inclusive provided that the 
employer and the majority of employees at a 
particular location may agree to alter the 
prescribed times so that ordinary hours of work for 
that location may commence or finish at a time 
other than that which is prescribed herein. 

Provided further that where the employer 
requires an employee to commence or finish a shift 
at a time other than that employee's usual 
commencement or finishing time for such shift the 
employer shall give that employee four weeks 
written notice thereof unless both the employer 
and employee agree that such notice be waived. 

Add after subclause (4) the following new subclause 
(5): 

(5) Where the ordinary hours of an employee 
are arranged so that the employee is usually 
rostered off duty on a day between Monday to 
Friday inclusive in any week for the purpose of 
observing a work cycle prescribed by subclause (1) 
hereof, a rostered day off, or a number of such days, 
may be deferred and observed at a subsequent time 
by agreement between the employer and the 
employee, provided that any such agreement shall 
not allow an accumulation of more than 10 
deferred rostered days. 

2. Clause 16. — Overtime: Add after subclause (13) 
the following new subclause: 

(14) Notwithstanding the provisions contained 
elsewhere in this clause where an employee has 
become entitled to an overtime payment pursuant 
to this clause, such payment or part thereof, may, 
by agreement between the employer and the 

employee be commuted to the equivalent hours of 
leave and deferred to be subsequently taken as 
leave in lieu of such payment. 

3. Clause 20. — Payment of Wages: Add after 
subclause (5) the following new subclause (6): 

(6) Notwithstanding anything contained 
elsewhere in this clause an employer may effect the 
payment of wages to an employee by means of an 
electronic transfer of such wages directly to the 
account of the employee at any bank, building 
society or credit union nominated by that 
employee. 

4. Add after Clause 43. — Airconditioning the 
following new clauses: 

44. — Part-Time Work. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours, shall average less than 
38 hours per week. 

(2) An employee engaged pursuant to subclause 
(1) hereof shall be paid per hour one thirty-eighth 
of the weekly wage prescribed for the classification 
in which the employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to payment for annual leave, 
holidays, absences through sickness, 
compassionate leave and overtime prescribed by 
this award in accordance with this clause. 

(a) Annual Leave: Where subclause (3) of 
Clause 12. — Holidays and Annual Leave 
is applicable to the circumstances of a 
part-time employee that employee shall, 
notwithstanding the terms of the 
aforementioned subclause, be paid 2.923 
hours' pay at the ordinary rate of wage in 
respect of each cumulative period of 38 
ordinary hours worked during the 
qualifying period referred to therein. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed in 
subclause (1) of Clause 12. — Holidays 
and Annual Leave without deduction of 
pay for the rostered ordinary hours that 
would have been worked by the part-time 
employee on each such day had it been 
observed as a holiday. 

(c) Absence Through Sickness: 
Notwithstanding paragraph (b) of 
subclause (1) of Clause 13. — Absence 
Through Sickness, the entitlement of a 
part-time employee to a payment 
pursuant to paragraph (a) of that 
subclause shall accrue at the rate of one- 
sixth of the average number of ordinary 
hours worked each week by the employee 
within the first 28 days of each 
completed month of service with the 
employer. 

(d) Compassionate Leave: Notwithstanding 
subclause (1) of Clause 14. — 
Compassionate Leave where a part-time 
employee would normally work ordinary 
hours on either or both of the two working 
days following the death of a relative 
listed in the aforementioned subclause 
the employee shall, on notice to the 
employer, be entitled to be absent on 
leave on either or both of those two 
working days without deduction of pay 
for the ordinary hours occurring 
thereon. 



(e) Overtime: Notwithstanding subclause (1) 
of Clause 16. — Overtime, all time worked 
by a part-time employee outside the 
spread of hours prescribed in Clause 15. 
— Hours, or in excess of the ordinary 
daily or shift number of hours fixed under 
the contract of employment shall be paid 
for as overtime at the rates prescribed in 
the aforementioned subclause. 

45. — Dispute Settlement Procedure. 
(1) In the event of any proposed change in 

employment conditions or terms of this award, or 
in the event of any dispute arising, the parties will 
consult together to reach a settlement. 

(2) The principle of conciliation and direct 
negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(3) The parties shall take an early and active part 
in discussions and negotiations aimed at 
preventing or settling disputes in accordance with 
the agreed procedure set out hereunder: 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives. 

(c) Discussions involving union 
representatives and senior management 
representatives. 

(d) If the matter is still not settled it shall be 
referred to the Western Australian 
Industrial Relations Commission for 
resolution. 

(5) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in 
accordance with the clause. 

(6) All parties to the award, the employers and 
their officials, the union and its members, will take 
all possible action to settle any dispute within 
reasonable time. At least seven days should be 
allowed for all stages of discussions to be 
finalised. 

(7) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(8) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 

5. Schedule 1. — Rates of Pay: Delete this schedule 
and insert in lieu thereof: 

Schedule 1 — Rates of Pay. 
The minimum rates of wage payable to 

employees covered by this award shall consist of 
the Base rates and Supplementary Payments as 
follows: 

Base Rate Supple- 
(perweek) mentary 

Payments 
(per week) 

S S 
I. Wage Groups: 

Group A 339.20 15.50 
Group B 329.40 15.50 
Group C 315.40 15.50 
Group D 309.20 15.50 
Group E 301.00 15.50 
Group F 297.70 15.50 
Group G 293.70 15.50 
Group H 288.80 15.50 
Group 1 281.70 15.50 
Group J 274.00 15.50 

1 A. The Base Rates per week prescribed in Clause 1. — Wage Groups and Clause 
2. — Classification and Wage Groups or Rates (other than Juniors and Apprentices) 
of this schedule shall be increased by SIO.OO per week with effect on and from 28 
March 1989. 

Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

S S 
2. Classifications and Wage Groups or Rates 

(other than Juniors and Apprentices): 
(1) Breaking Down Saws— Breaking Down Saws— 

(a) Sawyers planking out and 
flitching to size with fully 
mechanised unit 

(b) Sawyers as in (a) other 
than operating a fully 
mechanised unit B 

(c) Sawyers other than (a) 
or (b) D 

(d) Assistants including 
hookman other than 
item (e) H 

(e) Hookman who in addition 
operates chain or other 
power driver saw G 

(0 Bcnchmcn H 
Bench men 
(a) No. 1 B 
(b) No. 2 D 
(c) No. 3 G 
(d) No. 4 1 
Stub edger B 
Dockers (Log Sawmilling 
Section)— 
(a) Responsible man at main 

docker F 
(b) Tallyman at main docker G 
(c) Dockerman at main 

docker H 
(d) Responsible man at No. 2 

Bench Docker F 
(e) Tallyman at No. 2 Bench 

Docker G 
(0 Dockerman at No. 2 

Bench Docker H 
(S) Responsible man other 

dockers H 
(H) Tallyman other dockers 1 
(i) Dockerman other dockers 1 

333.50 15.50 

For the purpose of this clause where the only timber fed to the No. 2 Bench 
is from the No. 1 Bench and that timber is not equal in amount to that 
handled by the No. 1 Bench then "No. 2 Bench Docker" shall be deemed to be 
"other docker". 
(5) Pullers-out and/or Assistants on 

No. 1 Bench— 
(a) Single handed on dead or 

hand propelled roller E 
(b) Double handed as in (a) G 
(c) Friction Feed G 

(6) Pullers-out and/or Assistants on 
No. 2 & 3 Bench I 

(7) Power driven cross cut sawyer 
other than docking saw G 

(8) Mill or Yard Hand J 
(9) Kiln Attendant E 
(10) Kiln Operator D 
(11) Rosser Head Departer Operator 

(at sawmill) F 
(12) Saw Doctor A 
(13) Saw filer or Sharpener— 

(a) circular saws C 
(b) band saws B 

(14) Stackers— 
(a) for seasoning by means of 

stripping or other 
recognised method H 

(b) block stacker of timber, 
plywood or veneer 1 

(c) pulling off sleeper or sawn 
timber with a cross section 
greater than 25 000 square 
millimetres G 

(d) pulling off sawn timber — 
other I 

(15) Tallyman (other than Docker)— 
(a) Responsible for making 

up orders D 
(b) Others F 

(16) Watchman H 
(17) Dockerman (Machining 

section)— 
(a) who grades or selects 

timber for joinery or 
machining F 

(b) other H 
(18) Wood-Machining Section— 

(a) Shaper B 
(b) Flooring machinist — fast 

feed B 
(c) Fast feed sizer B 
(d) Moulding machinist or 

two. three or four sider 
planer — 
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Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

Total Wage Base Rate Supple- 
Group (per week) mentary 

Payments 
(per week) 

(i) who is required to set 
up his machine and 
grind his knives and 
cutters and then only 
from such time as he 
is required so to act 

(it) who is not required to 
grind his knives and 
cutters but is at any- 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(iii) who is not required to 
grind his knives and 
cutters or set up his 
machine 

(e) Buzzer— 
(i) when required to do 

other than planing 
one face and squaring 
edge, and who is 
required to set up his 
own machine and 
grind his knives and 
cutters, and then only 
from such time as he 
is required so to act 

(ii) who is required to set 
up his own machine 
and grind his knives 
and cutters and then 
only from such time 
as he is required so to 
act 

(iii) who is not required to 
grind his knives and 
cutters but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(0 Tenoner— 
(i) who is required to set 

up his machine and 
grind his knives and 
cutters and then only 
from such time as he 
is required so to act 

(ii) who is not required to 
grind his knives and 
cutters but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(iii) who is not required to 
grind his knives and 
cutters or set up his 
machine 

(g) Fret Sawyer or detail band 
sawyer (if full-time 
employed) 

(h) Thicknesser— 
(i) who is not required to 

set up his own 
machine and grind 
his knives and cutters 
and then only from 
such time as he is 
required so to act 

(ii) who is not required to 
grind his knives and 
cutters, but is at any 
time required to set 
up his machine and 
then only from such 
time as he is required 
so to act 

(i) Sand Paperer— 
(i) Working double 

machine 
(ii) Working other 

machine 
(j) Chain Morticer— 

Morticer— 
Finger Jointer— 
(i) who is required to set 

up his machine or 
grind his knives and 
cutters, and then only 
from such time as he 
is required so to act 

(ii) who is not required to 
grind his own knives 
and cutters or set up 
his machine 

(k) Grader behind fast feed 
flooring machine 

(1) Grader and feeder, fast 
feed or mosaic flooring 
machine F 

(m) Tailer-out four sided 
planing machine I 

(n) Floor sanding machine F 
(o) End Matcher— 

(i) who is required to set 
up his own machine 
and then only from 
such time as he is 
required so to act E 

(ii) who is not required to 
set up his machine F 

(19) Mill waste chipper attendant H 
(20) Beam squarer using broad axe or 

adze B 
(21) Belt repairers whilst so engaged 

other than machinist or sawyer 
repairing his own belts I 

(22) (a) Carpenters and/or joiners 372.40 15.50 
(b) Carpenters labourers (on 308.80 15.50 

site labourers) 
(c) Bush Carpenter 311.60 15.50 

(23) Fuller 353.70 15.50 
(24) Fuller (trainee)— 

(a) during first month F 
(b) thereafter D 

(25) Sleeper loader or turner loading 
sleepers over 1.52 metres from 
truck level or lower i 

(26) Boom Arm Loader Operator— 
(a) Up to 20 000 lb lifting 337.00 15.50 

capacity 
(b) Over 20 000 lb lifting 340.80 15.50 

capacity 
(27) Mill Cleaner J 
(28) Mill Greaser 304.50 15.50 
(29) Millwright B 
(30) Timber Treatment Plant— 

(a) Pine pole debarking 
machine operator C 

(b) Pine pole debarking 
machine puller-out who is 
required to grade and tally 
logs and then only from 
such time as he is required 
so to act. E 

(c) Pine pole treatment plant 
operator B 

(d) Tractor driver (on rails) D 
(31) Sanitaryman 311.60 15.50 
(32) Splicer 294.90 15.50 
(33) Spotters— 

(a) Circular saw D 
(b) Vertical saw I 

(34) Swamper (logging with tractor) 294.10 15.50 
(35) Mechanised Transfer Operator H 
(36) Truck Repairer 302.40 15.50 
(37) Truck Examiner I 
(38) Operator Electrical Overhead 288.20 15.50 

Traverser 
(39) Truck Stowers— 

(a) Responsible man in truck 295.40 15.50 
(b) Others I 

(40) Driver of Logging Tractor B 
(41) Crane or Fork Lift Assistant I 

(42) Chain Saw Operator (Bush): 
(a) other than faller F 
(b) engaged in salvage 

operation 353.70 15.50 
(43) Crawler Tractor Operators: 

(a) Up to and including Class 
3 without power operated 
attachments 324.90 15.50 
Up to Class 2 with power 
operated attachments 

(b) Class 4 and 5 without 
power operated 
attachments 333.00 15.50 

(c) Above Class 5 without 
power operated 
attachments 336.60 15.50 

(d) Above Class 6 with power 
operated attachments 340.60 15.50 

Note: Crawler Tractors are classified in accordance with Australian 
Standard D4 — 1964 "classification of Crawler Tractor by weight" as 
follows: 

Class 1 — Shipping weight (lbs) up to 3 000. 
2 — Over 3 (XX) up to 6 000- 
3 — Over 6 000 up to 10 000. 
4 —Over 10 000 up to 15 000. 
5 — Over 15 (XX) up to 25 000. 
6 — Over 25 000 up to 40 (XX). 
7 — Over 40 000 up to 60 000. 
8 — Over 60 000 up to 80 000. 
9-Over 80 000. 



Total Wage Base Rate Supple- 
Group (per week) mentarv 

Payments 
(per week) 

S S 
(44) Fork Lift Operator: 

(a) Up to 10000 lbs lifting 
capacity 318.60 15.50 

(b) Over 10 000 lbs lifting 
capacity to 20 000 lb 322.30. 15.50 

(c) Over 20000 lbs lifting 
capacity 323.00 15.50 

(45) Tow Motor Operator: 306.50 15.50 
(46) Tractor using power operated 

attachments: 
(a) 35 bhp and under 296.10 15.50 
(b) over 35 bhp and under 70 

bhp - 302.80 15.50 
(c) over 70 bhp and under 130 

bhp 307.80 15.50 
(d) over 130 bhp and under 

230 bhp 310.20 15.50 
(e) over 230 bhp 311.50 15.50 

(47) Power Grader Operator: 
(a) under 50 net engine 

horsepower 308.40 15.50 
(b) between 50 and 100 net 

engine horsepower 311.80 15.50 
(c) over 100 net engine 

horsepower 317.00 15.50 
(48) Straddle Carrier Driver— 

(a) who operates within the 
confines of the employer's 
property 321.80 15.50 

(b) other 325.50 15.50 
(49) Driver of Motor Vehicles— 

(a) not exceeding 25 ewt 
capacity 310.80 15.50 

(b) exceeding 25 cwt but 
under three tons 314.70 15.50 

(c) exceeding three tons but 
under six tons 318.60 15.50 

(d) Exceeding six tons but 
under seven tons 319.30 15.50 

(c) Exceeding seven tons but 
under eight tons 321.40 15.50 

(f) Exceeding eight tons but 
under nine tons 321.60 15.50 

(e) Exceeding nine tons but 
under 10 tons 322.30 15.50 

(h) Exceeding 10 tons but 
under 11 tons 323.00 15.50 

(i) Exceeding 11 tons but 
under 12 tons 324.10 15.50 

(J) Exceeding 12 tons but 
under 13 tons 325.00 15.50 

(k) Exceeding 13 tons but 
under 14 tons 326.00 15.50 

(1) Exceeding 14 tons but 
under 15 tons 326.80 15.50 

(m) Exceeding 15 tons but 
under 16tons 327.60 15.50 

(n) Exceeding 16 tons but 
under 17 tons 327.% 15.50 

(o) Exceeding 17 tons but 
under 18 tons 328.60 15.50 

(p) Exceeding 18 tons but 
under 19 tons 329.50 15.50 

(q) Exceeding 19 tons but 
under 20 tons 330.40 15.50 

(r) Exceeding 20 tons but 
undcr21tons 331.40 15.50 

(s) Exceeding 21 tons but 
under 22 tons 332.30 15.50 

(t) Exceeding 22 tons but 
under 23 tons 332.70 15.50 

(u) Exceeding 23 tons and 333.10 15.50 
over 

Driver of motor vehicle (not being a tractor) drawinga trailcr.for a loaded 
si ngle-axle trailer — S 1.23 per day extra, or for an empty single-axle trailer— 
66 cents per day extra. For a ny other empty trailer S! .57 per day extra, or tor 
any other empty trailer — S0.90 cents per day extra. 

A worker who in the course of his employment drives a vehicle with self- 
loading equipment which requires the possession of a certificate of 
competency shall be paid an extra S8.37 per week. 

(50) Driver of Articulated Vehicles: 
Not exceeding nine ton capacity 326.30 15.50 
Nine tons and over but under 10 
tons 327.50 15.50 
10 tons and over but under 11 
Ions 327.80 15.50 
1! tons and over but under 12 
tons 328.40 15.50 
12 tons and over but under 13 
tons 329.70 15.50 
13 tons and over but under 14 
tons 329.80 15.50 
14 tons and over but under 15 
tons 331.10 15.50 
15 tons and over but under 16 

Total Wage 
Group 

Base Rate 
(per week) 

16 tons and over but under 17 
tons 
17 tons and over but under 18 
tons 
18 tons and over but under 19 
tons 
19 tons and over but under 20 
tons 
20 tons and over but under 21 
tons 
21 tons and over but under 22 
tons 
22 tons and over but under 23 
tons 
23 tons and over but under 24 
tons 
24 tons and over but under 25 
tons 
25 tons and over but under 26 
tons 
26 tons and over but under 27 
tons 
27 tons and over but under 28 
tons 
28 tons and over but under 29 
tons 
29 tons and over but under 30 
tons 
30 tons and over but under 31 
tons 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
42 tons and over but under 43 
tons 
43 tons and over but under 44 
tons 
44 tons and over but under 45 
tons 
45 tons and over but under 46 
tons 
46 tons and over but under 47 
tons 
47 tons and over but under 48 
tons 
48 tons and over but under 49 
tons 
49 tons and over but under 50 
tons 
50 tons and over but under 51 
tons 
51 tons and over but under 52 
tons 
52 tons and over but under 53 
tons 
53 tons and over but under 54 
tons 
54 tons and over but under 55 
tons 
55 tons and over 
but under 56 tons 

(51) Driver of Double Articulated 
Vehicle or Road-Train 
Not exceeding 31 ton capacity 
31 tons and over but under 32 
tons 
32 tons and over but under 33 
tons 
33 tons and over but under 34 
tons 
34 tons and over but under 35 
tons 
35 tons and over but under 36 
tons 
36 tons and over but under 37 
tons 
37 tons and over but under 38 
tons 
38 tons and over but under 39 
tons 
39 tons and over but under 40 
tons 
40 tons and over but under 41 
tons 
41 tons and over but under 42 
tons 
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Total Wage Base Rale Supple- 
Group (per week) memarv 

Payments 
(per week) 

S S 
42 tons and over but under 43 
tons 357.10 15.50 
43 tons and over but under 44 
tons 358.00 15.50 
44 tons and over but under 45 
tons 358.50 15.50 
45 tons and over but under 46 
tons 359.30 15.50 
46 tons and over but under 47 
tons 360.20 15.50 
47 tons and over but under 48 
tons 360.70 15.50 
48 tons and over but under 49 
tons 361.50 15.50 
49 tons and over but under 50 
tons 362.50 15.50 
50 tons and over but under 51 
tons 363.30 15.50 
51 tons and over but under 52 
tons 363.80 15.50 
52 tons and over but under 53 
tons 364.60 15.50 
53 tons and over but under 54 
tons 365.50 15.50 
54 tons and over but under 55 
tons 366.30 15.50 
55 tons and over but under 56 
tons 367.00 15.50 
56 tons and over but under 57 
tons 367.70 15.50 
57 tons and over but under 58 
tons 368.00 15.50 
58 tons and over but under 59 
tons 369.00 15.50 
59 tons and over but under 60 
tons 370.20 15.50 
60 tons and over but under 61 
tons 371.00 15.50 
61 tons and over but under 62 
tons 371.40 15.50 
62 tons and over but under 63 
tons 372.20 15.50 
63 tons and over but under 64 
tons 373.00 15.50 
64 tons and over but under 65 
tons 373.70 15.50 
65 tons and over but under 66 
tons 374.20 15.50 
66 tons and over but under 67 
tons 375.50 15.50 
67 tons and over but under 68 
tons 376.00 15.50 
68 tons and over but under 69 
tons 376.50 15.50 
69 tons and over but under 70 
tons 377.30 15.50 
70 tons and over but under 71 
tons 378.40 15.50 
71 tons and over but under 72 
tons 379.10 15.50 
72 tons and over but under 73 
tons 379.50 15.50 
73 tons and over but under 74 
tons 380.40 15.50 
74 tons and over but under 75 
tons 381.50 15.50 
75 tons and over 382.10 15.50 

3. Junior Employees Rates (per week): Junior 
employees shall receive the following percentages of the 
Base Rate and of the Supplementary Payment 
prescribed for Group J in Clause 1. Wage Groups of this 
schedule— 

% 
Between 16 and 17 years of age 45 
Between 17 and 18 years of age 55 
Between 18 and 19 years of age 70 

4. Apprentices Rates (per week): Apprentices shall 
receive the following percentage of the Base Rate and of 
the Supplementary Payment prescribed for Group B in 
Clause 1. Wage Groups of this schedule- 

Four Year Term: % 
First year 50 
Second year 60 
Third year 75 
Fourth year 90 

5. Leading Hands (per week): 
$ 

In charge of three to 10 workers 
— an extra 13.70 

In charge of 11-20 other workers 
— an extra 20.70 

In charge of over 20 other workers 
— an extra 26.80 

6. Special Payment: 
(1) Subject as hereinafter provided this clause 

applies to employees employed in the 
classification of millwright; saw doctor; 
shaper; flooring machinist — fast feed; fast 
feed sizer; moulding machinist or two, three or 
four sider planer who is required to set up his 
machine and grind his knives and cutters and 
then only from such time as he is required to so 
act; buzzer when required to do other than 
planing one face and squaring edge and who is 
required to set up his own machine and grind 
his knives and cutters and then only from such 
time as he is required to so act or tenoner who 
is required to set up his machine and grind his 
knives and cutters and then only from such 
time as he is required to so act and to 
apprentices to wood machining, 
millwrighting or saw doctoring. 

(2) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 
(a) an employee, other than an apprentice, 

employed in a classification mentioned 
in paragraph (1) hereof shall be paid 
$22.50 per week, and 

(b) An apprentice shall be paid per week a 
percentage of $22.50 being the percentage 
which appears against his year of 
apprenticeship in Clause 4. — 
Apprentices Rates of this schedule. 
In each case for all purposes of this 
award; provided that the amount payable 
to an employee pursuant to the foregoing 
provisions of this clause shall be reduced 
by the amount of any payment being 
made to that employee in addition to the 
said rates, otherwise than pursuant to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other 
agreement or arrangement. 

(3) The rate prescribed in this award for any 
classification mentioned in paragraph (1) 
hereof is not amended by this clause and shall 
not, for the purpose of any other award, order, 
industrial agreement and or other agreement 
or arrangement be deemed to have been so 
amended. 

7. Supplementary Payment: 
(1) The supplementary payments as prescribed in 

this schedule are in substitution for any over 
award payments as defined hereunder. Any 
such over award payment shall be reduced by 
the amount of supplementary payment 
prescribed for the classification concerned. 

(2) "Over Award Payment" is defined as the 
amount (whether it be termed "over award 
payment", "attendance bonus", "service pay" 
or any term whatsoever) which an employee 
would receive in excess of the Base Rate forthe 
classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and 



travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by this award. 

8. Calculation of Wage Rates — State Wage Case 
Decision: In circumstances where award wages are to 
be increased as a result of State Wage Case Decisions, 
unless otherwise specified in such decisions the amount 
of the increase shall be calculated and applied to the 
Wages Clause as follows: 

(1) Where the State Wage Case Decision provides 
that award wages be increased by a flat 
amount, that amount shall be applied to the 
Base Rate only. 

(2) Where the State Wage Case Decision provides 
that award wages be increased by a percentage 
amount, that amount shall be applied to the 
Base Rate and the Supplementary Payment. 
Such percentage increase shall also apply to 
the Leading Hand Allowances, the Special 
Payment and the Disability Allowances. 

(3) In the instances outlined in paragraphs (1) 
and (2) hereof the new Award Rate shall be 
calculated by adding the Base Rate and the 
Supplementary Payment. 

(4) Where the State Wage Case Decision provides 
for a plateau formula (that is, a combination of 
a percentage increase and a flat money 
amount), the plateau level shall be determined 
by reference to the Base Rates and the Award 
Rate and the Supplementary Payment shall be 
calculated by subtracting the Base Rate from 
the Award Rate. 

9. Minimum Wage — Adult Males and Females: 
Notwithstanding the provisions of this award, no 
employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

WINERIES AWARD No. 31 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch. Industrial Union of Workers 

and 
Valencia Vineyards Pty Ltd and Others. 

No. 732 of 1989. 
COMMISSIONER G.J. MARTIN. 

4th day of September 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 730 of 
1988 of the 9th day of September 1988 have been 
complied with, hereby orders: 

That the Wineries Award 1969 No. 31 of 1969 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Case Principles — September 

1988. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Wages. 
8. Hours of Work. 
9. Overtime. 

10. Meal Interval. 
11. Contract of Service. 
12. Higher Duties. 
13. Holidays. 
14. Annual Leave. 
15. Absence Through Sickness. 
16. Payment of Wages. 
17. Time and Wages Record. 
18. No Reduction. 
19. Under-Rate Workers. 
20. Junior Workers' Certificate. 
21. Limitation of Female Work. 
22. Right of Entry. 
23. Board of Reference. 
24. Posting of Award and Union Notices. 
25. Long Service Leave. 
26. General Conditions. 
27. Superannuation. 

Schedule of Respondents. 
2. Clause2A. — lOpercentOrdinaryWageAddition: 

Delete this clause and renumber Clause 2B. — State 
Wage Case Principles — September 1988 as Clause 2A. 
— State Wage Case Principles — September 1988. 
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3. Insert after Clause 26. — General Conditions of 
this award a new Clause 27. — Superannuation in the 
following terms: 

27. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) an exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commenced employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund nor the 
letter of denial within one week of 
postage, the employer shall advise 
either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make 
superannuation payments on 
behalf of that employee. 

Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a- 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order— 

(a) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 



Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:        

Name:         

Address:  

Classification:     — 

Date:           

WIRE MANUFACTURING (AUSTRALIAN WIRE 
INDUSTRIES PTY LTD) AWARD 

No. 24 of 1970. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

Waratah Wire Products — Kwinana Wiremill. 
No. 426 of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr C. Mitsopoulos behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision — 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wire Manufacturing (Australian Wire 
Industries Pty Ltd) Award No. 24 of 1970 be varied 
in accordance with the following schedule and that 
such variation shall take effect as from the 
beginning of the first pay period commencing on 
or after the 29th day of August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

words 26. — Payment of Wages, add the new number 
and words— 

27. Maternity Leave. 
Schedule A — Applicant. 
Schedule B — Respondent. 

2. Clause 26. — Payment of Wages: After this clause 
insert a new Clause 27. — Maternity Leave as 
follows: 

27. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
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practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 

Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of lea ve by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or. in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

WUNDOWIE FOUNDRY AWARD No. A8 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL. RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 

Workers, Western Australian Branch 
and 

Wundowie Foundry. 
No. 425 of 1989. 

COMMISSIONER R.N. GEORGE. 
29th day of August 1989. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the 
applicant and Mr C. Mitsopoulos behalf of the 
respondent, and by consent, the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case decision — 
September 1988 and pursuant to the powers conferred > 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wundowie Foundry Award 1986, No. 
AS of 1986 be varied in accordance with the 
following schedule and that such variation shall 
take effect as from the beginning of the first pay 
period commencing on or after the 29th day of 
August 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu thereof: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Higher Duties. 
8. Under-Rate Employees. 
9. Apprentices. 

10. Hours of Duty. 
11. Overtime. 

12. Shift Work. 
13. Special Rates and Provisions. 
14. Time and Wages Records. 
15. Annual Leave. 
16. Public Holidays. 
17. Sick Leave. 
18. Long Service Leave. 
19. Shop Stewards. 
20. Notice Boards. 
21. Right of Entry. 
22. Union Contributions. 
23. Wages. 
24. Additional Rates. 
25. Payment of Wages. 
26. Board of Reference. 
27. Liberty to Apply. 
28. Maternity Leave. 

Schedule A — Applicant. 
Schedule B — Respondent. 

2. Clause 27. — Liberty to Apply: After this clause 
insert a new Clause 28. — Maternity Leave as 
follows: 

28. — Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer 
immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity Leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave: 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks' compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of six weeks' 
compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 

(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) of this 
subclause if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
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her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof, 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer which shall not exceed four 
weeks from the date of notice in writing by 
the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a living 
child then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or in 
addition to special maternity leave, 
to such paid sick leave as to which 
she is then entitled and which a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(b) Where an employee not then on 
maternity leave suffers illness related to 
her pregnancy, she may take such paid 
sick leave as to which she is then entitled 
and such further unpaid leave (to be 
known as special maternity leave) as a 
duly qualified medical practitioner 
certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) 
and (6) hereof does not exceed 52 weeks: 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take 
any annual leave or long service leave or 
any part thereof to. which she is then 
entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during her 
absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration of 
her period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave, or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the 
employee is qualified and the duties of 
which she is capable of performing, she 
shall be entitled to a position as nearly 
comparable in status and salary or wage 
to that of her former position. 



(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity 
leave. 

(b) Before an employer engages a 
replacement employee under this 
subclause, the employer shall inform that 
person of the temporary nature of the 
employment and of the rights of the 
employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

3. Insert new Schedule A — Applicant as follows— 

Schedule A — Applicant. 
Australasian Society of Engineers, Moulders 

and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, 318 Lord 
Street, East Perth 6000. 

4. Insert new Schedule B — Respondent as 
follows— 

Schedule B — Respondent. 
Wundowie Foundry, Wundowie 6560. 

SUPERANNUATION/ 
WAGE FIXING PRINCIPLES — 

Orders — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Operative Plasterers and Plaster Workers 
Federation of Australia, Western Australian Branch 

and 
Regal Cement Manufacturers Pty Limited. 

No. 2072 of 1989. 
COMMISSIONER A.R. BEECH. 

22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms T.K. Grubisha on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session in No. 730 of 1988 have 
been complied with, hereby makes an Order in the 
terms of the attached Schedules. 

Commissioner. 

Schedule A. 

1.—Title. 
This Order shall be known as the Regal Cement 

Manufacturers Pty Ltd Occupational Superannuation 
Order 1989. 

2.—Scope. 
This Order shall be binding on Regal Cement 

Manufacturers Pty Ltd ("the employer") in respect of its 
employees bound by the Fibrous Plasterers and 
Cement Workers Award, No. 11 of 1969. 

3.—Date of Operation. 
This Order shall operate from the 1st day of July 

1989. 

4.—Fund. 
The employer shall contribute to the Westscheme 

Occupational Superannuation Fund. 

5.—Employer Contributions. 
The employer will contribute to the fund in 

accordance with the trust deed, rules and deed of 
adherence, the sum of $12.00 per week or $2.40 per day 
for each individual employee up until the 31st day of 
December 1989 and thereafter, the sum of $15.00 per 
week or $3.00 per day for each individual employee, 
provided that a review of the quantum of contribution 
shall take place prior to the 1st day of July in each year, 
commencing from the 1st day of July 1990. 

It is part of this agreement that superannuation con- 
tributions will not be paid when an employee is absent 
from work without approval. 
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6.—Qualifying Period. 
There shall be no qualifying period before the 

employer contributions described in Clause 5 hereof 
become payable. Superannuation contributions 
become payable in respect of each employee from the 
commencement of employment. 

7.—Employee Contributions. 
Where an employee elects to make voluntary 

contributions to the fund the employer shall deduct 
such contributions from the employee's wages and pay 
them to the fund in accordance with the trust deed, rules 
and deed of adherence of the fund. 

Schedule B — Clothing. 
Notwithstanding the provisions of the Fibrous 

Plasterers and Cement Workers Award No. 11 of 1969, 
all employees of Regal Cement Manufacturers Pty Ltd 
("the employer") will be issued with boots, and 
employees with one month's service will be issued with 
heavy duty shirts and trousers which will be replaced by 
the employer on a fair wear and tear basis. 

The employer will have available, for all employees, 
protective rain gear comprising or jacket, trousers and 
rubber gloves used by employees when engaged on dirty 
work. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Westralian Forest Industries Limited 

trading as "Wesfi" 
and 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch and Others. 
No. 1638 of 1989. 

COMMISSIONER G.J. MARTIN. 
12th day of September 1989. 

Order. 
HAVING heard Mr B.D. Williams on behalf of the 
applicant, Mr T. Bickford on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch, Ms B.J. Love on behalf of the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the United Timber 
Yards, Sawmills and Woodworkers Employees' Union 
of Western Australia, Ms J. Barnesby on behalf of the 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch and Mr G.M. Loader on behalf 
of the West Australian Timber Industry, Industrial 
Union of Workers, South-West Land Division and by 
consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 1940 of 1989 of the 8th day of 
September 1989 have been complied with hereby 
orders— 

This Order shall be known as the "Wesfi 
Superannuation Order". 

2.—Scope. 
This Order shall apply to Wesfi and to its 

employees who are eligible to be members of the 
organisations listed in Appendix A to this Order 
and who are employed in classifications covered 
by the awards as varied and listed in Appendix B to 
this Order. 

3.—Term. 
This Order shall remain in force for a period of 

two years from the 12th day of September 1989. 

4.—Scheme. 
Contributions will be paid into Westscheme 

which complies with the guidelines established by 
the Occupational Superannuation Commis- 
sioner. 

5.—Contributions. 
(1) Upon acceptance to Westscheme, Wesfi will 

contribute the amounts set out in subclause (4) of 
this clause for each award employee. Application 
to join the fund will be available to all new 
employees after one month's service. 
Contributions will be payable for an employee 
having completed and returned the application to 
Wesfi operative from the date of commence- 
ment. 

(2) Notwithstanding the provisions of this 
clause, this Order shall not impose an obligation or 
liability on Wesfi to contribute to more than one 
scheme in respect of each employee. 

(3) No contributions shall be made for periods 
of unpaid leave or unauthorised absence in excess 
of 38 ordinary hours or more. No contributions 
shall be made in respect of annual leave paid out 
on termination. 

(4) $12.50 per week of service for each full-time 
employee 19 years of age or more. 

$6.25 per week of service for each full-time 
employee less than 19 years of age. 

$6.25 per week of service for each part-time 
employee 19 years of age or more who works not 
less than 20 hours per week. 

$3.20 per week of service for each part-time 
employee less than 19 years of age who works not 
less than 20 hours per week. 

6.—Operative Date. 
This Order shall operate from the 1st day of 

January 1988. 

7.—General. 
Notwithstanding any provisions to the contrary 

in respect to occupational superannuation 
contained in any Awards to which the parties in 
Clause 2. — Scope of this Order are bound by, the 
provisions of this Order shall prevail and be 
binding upon the parties. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Appendix A. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 



The West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division. 

United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia. 

Appendix B. 
Building Trades Award No. 31 of 1966 as varied. 
Metal Trades (General) Award No. 13 of 1965 as 

varied. 
Timber Workers Award No. 36 of 1950 as varied. 
Timber Yard Workers Award No. 11 of 1951 as 

varied. 
Particle Board Employees Award No. 22 of 1964 as 

varied. 
Particle Board Industry Award No. RIO of 197B as 

varied. 
Plywood and Veneer Workers' Award No. A28 of 1981 

as varied. 
Plywood and Veneer Workers Award No. 24 of 1952 

as varied. 

NOTICES — 
Awards/Agreement Matters — 

Application No. A22 of 1989 

APPLICATION FOR AN AWARD 
ENTITLED "CLERKS (GENERAL) 

AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for the above 
Award. 

This award replaces the Clerks (Accountant 
Employees) Award No. A8 of 1982, the Clerks (Bailiffs 
Employees) Award No. 19 of 1976, Clerks (Commercial 
Radio and Television Broadcasters) Award No. 14C of 
1968, Clerks (Commercial, Social and Professional 
Services) Award No. 14 of 1972, Clerks (Credit and 
Finance Establishments) Award No. 16 of 1952, Clerks 
(Customs and/or Shipping and/or Forwarding Agents) 
Award No. 47 of 1948, Clerks (Hotels, Motels and 
Clubs) Award No. 7 of 1977, Clerks (Taxi Services) 
Award No. 14B of 1968, Clerks (Timber) Award No. 61 
of 1947, Clerks (Wholesale and Retail Establishments) 
Award No. 38 of 1947, Clerks (Control Room 
Operators) Award No. A14 of 1981, Hotel and Tavern 
Workers Award No. 31 of 1977 insofar as it applies to 
employees solely engaged in the calling of Timekeeper, 
and Club Workers Award 1976 insofar as it applies to 
employees solely engaged in the calling of 
Timekeeper. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall operate throughout the State of 

Western Australia. 
4.—Scope. 

This Award shall apply to all clerical employees 
(including radio operators, telephone attendants 
and messengers) employed by those employers 
engaged in the industries specified and/or 
industries as carried on by the respondents named 
in Schedule 1 hereto. 

Schedule 1. 
Respondents. 

Accounting Services: 
CP. Bird & Assoc, 18 St George's Tee, Perth 

6000. 
Hendry, Rae & Court, 442 Murray St, Perth 

6000. 
Coopers & Lybrand, 197 St George's Tee, 

Perth 6000. 
Arthur Anderson & Co, 140 St George's Tee, 

Perth 6000. 
Chartered Institute of Management 

Accountants, 9 Glade Court, Warwick 6024. 
Ernst & Whinney, 140 St George's Tee, Perth 

6000. 
Arthur Young, 40 The Esplanade, Perth 

6000. 
Australian Society of Accountants, Mill St, 

Perth 6000. 
Aerial Spray Contractors: 

Yilgarn Aviation Pty Ltd, 23 Willcock Street, 
Applecross 6153. 

Aerial Hire and/or Charter Flying Schools: 
Amity Aviation Pty Ltd, Jandakot Airport, 

Jandakot 6164. 
Advertising Agents and/or Contractors: 

Marketforce Pty Ltd, 1314 Hay Street, West 
Perth 6005. 

United Commercial Services Pty Ltd, Shop 7, 
Geraldton Shopping Centre, Geraldton 6530. 

Agents — Theatrical: 
Baden-Powell Frank Enterprises Pty Ltd, 78 

Stirling Street, Perth 6000. 
Agents — Travel and/or Booking: 

Myers Ltd, Murray Street, Perth 6000. 
Traveland Pty Ltd, 5 Mill Street, Perth 6000. 

Agents Real Estate and/or Developers and/or 
Builders: 

Baillieu Justin Seward Pty Ltd, 77 St George's 
Tee, Perth 6000. 

Real Estate Institute of WA, 200 St George's 
Tee, Perth 6000. 

Bond Corporation Pty Ltd, 26 St George's 
Terrace, Perth 6000. 

Analysts: 
Inman & Farrell, 43 Shenton Street, Perth 

6000. 
Mining and Agricultural Laboratories, 17 

Forrest Ave, East Perth 6000. 
Animal Welfare and/or Veterinarian Services: 

Melville Animal Hospital, 34 Rome Rd, 
Melville 6154. 

Armoured Escorts: 
Mayne Nickless Ltd, 45 Stuart Street, Perth 

6000. 
Architects & Draftsmen and/or Technical 
Consultants: 

L.W. Buckeridge & Associates, 18 Mount St 
Perth 6000. 

Hobbs, Winning & Leighton, 262 York St, 
Albany 6330. 

Fremantle Drafting & Plan Printing Service, 
197 High Street Fremantle 6160. 

Associations and/or Societies: 
Returned Services League, Anzac House, 4 

Sherwood Ct, Perth 6000. 
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Red Cross Society (WA Div), 357 Murray 
Street. Perth 6000. 

St John Ambulance Association, 298 
Wellington Street, Perth 6000. 

Swan View Agricultural Society, c/-10 Roberts 
Place, Greenmount 6056. 
HBF Friendly Society. 125 Murray Street. Perth 
6000. 

Audio Visual Equipment & Productions: 
Audio Visual Selections, 21 Stirling Hwy, 

Nedlands 6009. 
Bailiff and/or Process Services: 

Bailiffs Office, 184 St George's Tee, Perth 
6000. 

Bailiffs Office, 1906 Albany Hwy, 
Maddington 6109. 

Bailiffs Office, 185 High St, Fremantle 6160. 
Bailiff s Office, PO Box 394, Midland 6056. 
Bailiffs Office, Suite 8, 73 Gibson Ave, 

Padbury 6025. 
Beauty Salons and/or Hairdressers: 

Sam Rifici Ladies Hair Stylist, 138 Murray St. 
Perth 6000. 

Brokers — Mortgage: 
H.L. & H.R. Holland, 21 Ord St, West Perth 

6005. 
Brokers — Stock and/or Shares: 

Saw Cambridge & Brannelly, 68 St George's 
Tee, Perth 6000. 

Builders and/or Contractors: 
AT. Brine & Sons Pty Ltd, 19 Southport St, 

Leederville 6007. 
Leigh ton Contractors Pty Ltd, 1 Altona St. 

West Perth 6005. 
Jobec Pty Ltd, 86 Guthrie St, Osborne Park 

6017. 
Building Advisory Service: 

Construction Research of Australia, 642 
Albany Hwy, Victoria Park 6100. 

M BA Building Information Centre, 161 
Havelock St, West Perth 6005. 

Business Consultants and/or Industrial and/or 
Management: 

Small Business Development Corporation, 
553 Hay St. Perth 6000. 

Charthill Professional Pty Ltd, 1 Altona St. 
West Perth 6005. 

Brown A. Mitchell (WA) Pty Ltd. 19 
Katanning St, Bayswater 6053. 

Joseph Charles Learmonth Duffy Ltd, 87 
Adelaide Tee, Perth 6000. 

Bus Operators (including tourist bus, coachline 
and charter services): 

Greyhound Aust Pty Ltd, 26 St George's Tee, 
Perth 6000. 

Ansett Transport Industries (Operations) Pty 
Ltd, trading as Ansett Pioneer, 26 St George's 
Tee. Perth 6000. 

Stateliner Pty Ltd, 14 Wynyard St, Belmont 
6104. 

Deluxe Coachlines Pty Ltd, 741 Hay St, Perth 
6000. 

Parlocars WA Pty Ltd, 30 Pier St. Perth 6000. 
Calculating Services and/or Contractors: 

NS Electronics & Novus, 176 Wittenoom St. 
East Perth 6000. 

Caterers: 
Consolidated Catering Services Pty Ltd, 231 

Adelaide Tee, Perth 6000. 
Embassy Caterers Ascot Racecourse. 38 

Grandstand Rd, Belmont 6104. 

Chemists — Consulting and/or Industrial: 
Curtain Consultancy Services, Kent Street, 

Bentley 6102. 
Ledsham G.F. & Assoc. 18 Moojebing St, 

Bayswater 6053. 
Chiropractors: 

Patterson Noel J., 569 Karrinyup Rd, Stirling 
6020. 

Australian Chiropractors Assoc WA Branch 
Inc. 58 Colin St, West Perth 6005. 

United Chiropractors Assoc, 404 Gt Eastern 
Highway, Midland 6056. 

Churches: 
Catholic Church Office, Victoria Square, 

Perth 6000. 
Churches of Christ in WA (Inc), 146 Beaufort 

St, Perth 6000. 
Coaching/Tuition: 

Power Coaching College (Perth) Pty Ltd, Suite 
3,415 Rokeby Rd, Subiaco 6008. 

Commercial Colleges: 
Edwards Secretarial College (Inc), 456 Hay 

Street, Perth 6000. 
Communication: 

Modern Communication Services Pty Ltd, 69 
Poole St, Welshpool 6106. 

Telephone Equipment Co Pty Ltd, 160 
Burswood Rd, Victoria Park 6100. 

Link Telecommunications, 1316 Hay St, West 
Perth 6005. 

Voca Communications Pty Ltd, 175 Hay St, 
Perth 6000. 

Dick Smith Electronics Pty Ltd. 414 William 
St, North Perth 6006. 

Carfone Sales, 7 Northwood St, Leederville 
6007. 

Computer Services: 
Phoenix Computer Service, Unit 9A, 1 Leura 

Ave, Como 6010. 
Construction Mining: 

Raymond Engineers Australia Pty Ltd, 140 St 
George's Tee, Perth 6000. 

Contractors (Boring and/or Earthmoving and/or 
Clearing): 

Rond P.A.J. & L.J., 75 Station St. Gosnells 
6110. 

Carratti Aust Pty Ltd, 515 Gt Eastern 
Highway, Redcliffe 6104. 

Contractors (Administration): 
Harbourworks Clough Joint Venture, 22 

Mount St. Perth 6000. 
Contractors (Paving and/or Road Making and/or 
Surfacing): 

Hot Mix Ltd. Biekley Rd, Cannington 6107. 
The Readymix Group (WA), 1081 Albany 

Highway, Bentley 6102. 
Cool Room Builders and/or Designers: 

Bondor Pty Ltd, 20 Mooney St, Bayswater 
6053. 

Copying Machine Hirers: 
Rank Zerox (Aust) Pty Ltd, 189 Gt Eastern 

Hwy, Belmont 6104. 



Credit and Finance: 
Citizen Finance Service, 412 William St, 

Northbridge 6000. 
Westside Finance Group Pty Ltd, 72 Kings 

Park Rd, West Perth 6005. 
HFC Leasing, 379 Hay Street, Perth 6000. 
Perpetual Finance Ltd, 179 St George's Tee, 

Perth 6000. 
Principal Financial Services, 172 St George's 

Tee, Perth 6000. 
Centre West Financial Services, 16 Ord St, 

West Perth 6005. 
CBFC Ltd, 150 St George's Tee, Perth 6000. 
Mai Brown & Assoc, Suite 1, 979 Wellington 

St, West Perth 6005. 
Customs and/or Shipping and/or Forwarding 
Agents: 

Bays Transport Service, Graylands Rd, 
Claremont 6010. 

G.S. Murray & Co Ltd, 4 High St. Fremantle 
6160. 

F.J. Sherborne, 21 Henry St, Fremantle 6160. 
Stevenson & Holland, 15 Pakenham St. 

Fremantle 6160. 

Data Processing: 
Comp-Aid (Computer Consultants) Pty Ltd. 
Contract Direct, 57 Labouchere Rd. South 

Perth 6151. 
Edcom Computer Services Pty Ltd, 35 Outram 

St, West Perth 6005. 

Debt Collectors and/or Credit Reference Agents: 
Laurens George (SA) Pty Ltd, 849 Wellington 

St, West Perth 6005. 
Dun & Bradstreet, 321 Murray St. Perth 

6000. 
Dentists: 

Metropolitan Dental Co, 790 Hay St, Perth 
6000. 

R.C. Cockerill, Shenton St, Geraldton 6530. 
Doctors and/or Medical Specialists: 

Keenan T. 146 Mounts Bay Rd. Perth 6000. 
Australian Medical Association, 37 Hampden 

Rd, Nedlands 6009. 
Drycleaners and/or Dyers: 

Ad Astra Pty Ltd, 106 Cambridge St, 
Leederville 6007. 

Employment Agents and/or Contractors: 
Drake Personnel, 189 St George's Tee. Perth 

6000. 
Electrical Contractors and/or Installers: 

P R. Allen Pty Ltd, 908 Beaufort St, Inglewood 
6052. 

Engineers and/or Designing: 
Warman Equipment (International) Ltd, 44 

Fisher St. Belmont 6104. 
Engineers, Civil and/or Consulting and/or 
Construction: 

J.O. Clough & Son Pty Ltd. 22 Mount St, Perth 
6000. 

Film Renters and/or Producers and/or Libraries: 
Audiovision Pty Ltd, 69 Burswood Rd, 

Victoria Park 6100. 
Fire Protection Appliances and/or Engineers: 

Wormald Bros (Aust) Pty Ltd, 72 Belgravia St, 
Belmont 6104. 

Friendly Societies and/or Credit: 
Manchester Unity Total Care. 1 Alan St, Ml 

Lawley 6050. 
Hospital Benefit Fund of WA Inc. 125 Murray 

St. Perth 6000. 
Funeral Directors: 

Bowra & O'Dea, 68 Stirling St, Perth 6000. 
Health and Welfare Services: 

Perth Medical Centre. 713 Hay St, Perth 
6000. 

Health and Fitness Centres: 
Healthworld International, 77 Wheatley 

Drive, Bullcreek 6155. 
Hotel, Business Brokers and Agents: 

L.J. Hooker Ltd, 41 St George's Tee, Perth 
6000. 

Jones Lang Wootton, 225 St George's Tee, 
Perth 6000. 

Hotel. Motel and Clubs: 
Commercial Hotel, Fitzgerald St, Northam 

6401. 
Red Castle Motel, 200 Gt Eastern Highway, 

Rivervale 6103. 
Fremantle Workers' Social and Leisure Club, 

5 Henry St. Fremantle 6160. 
East Perth Football Club, Pier St, Perth 

6000. 
Melville Glades Golf Club (Inc), Beasley Rd. 

Leeming 6153. 
WA Bookmakers Assoc, 282 Hay St, Perth 

6000. 
Magic Squash Centre, Shop 35, Subiaco 

Village, Subiaco 6008. 
East Fremantle Yacht Club, Piera St, East 

Fremantle 6158. 
Kewdale Hotel, 137 Kewdale Rd. Kewdale 

6105. 
Australian Hotels Assoc, Vincent St. 

Leederville 6007. 
Assoc of Licensed Clubs of WA Inc, 1 Logan 

Way, Dianella 6062. 
Sheraton Perth Hotel, 207 Adelaide Tee, Perth 

6000. 
Hydraulic Equipment & Supplies: 

Rex Roth Hydraulics Pty Ltd, 91 Edwards St, 
East Perth 6000. 

Hydroponics — Equipment and Supplies: 
Aquaponics WA, Lot 12 Warton Rd, 

Canningvale 6155. 
Identification Equipment and/or Services: 

Identimark, 408 Scarborough Beach Rd, 
Osborne Park 6017. 

Indoor Gardens and Supplies: 
Perfect Plant Interiors, 531 Hay St, Subiaco 

6008. 
Landscaping: 

Brooks Landscapers, 48 York St, Subiaco 
6008. 

Laser Services and/or Consultants: 
The Laser Works. 17 Kew St. Welshpool 

6106. 
Laundries: 

Acme Laundry, 17 Albany Highway, Albany 
6330. 

Legal Services: 
Paterson & Dowding, 7th Floor, 40 St George's 

Tee. Perth 6000. 
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Law Society of WA, 68 St George's Tee, Perth 
6000. 

Machinery Hire Service and/or Contractors: 
Bellway Hire, 85 Cleaver Tee, Belmont 6104. 

Medical Supplies: 
Cardiac Surgical Australia, Unit 5,611 Hay St, 

Jolimont 6008. 
Microfilming Services, Equipment and Supplies: 

Bell & Howell, 47 Burswood Rd, Victoria Park 
6100. 

Mobile Telephones: 
Memo Communications Co Pty Ltd, Unit 3, 

135 Hector St, Osborne Park 6017. 
Modelling and/or Casting Agencies: 

City-Models & Mannequins, Picadilly 
Arcade, Suite 6 (1st Floor), Murray St, Perth 
6000. 

Motor Vehicle Rentals: 
Avis Australia, 46 Hill St, Perth 6000. 

Motivational Training and Development: 
Human Resources Development, Suite 110, 

768 Canning Hwy, Applecross 6153. 
Rostrum WA (Inc), 931 Albany Hwy, East 

Victoria Park 6100. 
Naturopath and/or Osteopaths: 

Australian Natural Therapists Association, 
882 Canning Hwy, Applecross 6153. 

Register of Osteopaths, 21 Bayview Tee, 
Claremont 6010. 

Academy of National Therapies, 100 Fern Rd, 
Wilson 6107. 

Optical Services & Supplies: 
WA Opticians, 577 Hay St, Perth 6000. 
Laubman & Pank (WA) Pty Ltd, 77 Barrack St, 

Perth 6000. 
Optometrists: 

Australian Optometrical Assoc of WA, 15 
Rheola St, West Perth 6005. 

Packaging: 
Advance Packaging, 228 Carr St, Leederville 

6007. 
Painters, Decorators and/or Contractors: 

D.C. Perrott & Son Pty Ltd, 20 Stack St, 
Fremantle 6160. 

Panel Beaters and/or Repairers and/or 
Bodybuilders: 

M. Malone. 501 Murray St, Perth 6000. 
J.W. Bolton Pty Ltd, 9 Bradford St, Kewdale 

6105. 
Pathologists and/or Pathology Laboratories: 

Consultant Pathology Services, 771 Albany 
Hwy, East Victoria Park 6100. 

Dale Analytical Services, 2899 Albany Hwy, 
Kelmscott 6111. 

Pest Control Maintenance and/or Contractors: 
David Gray & Co Pty Ltd, Rawlinson St, 

O'Connor 6163. 
Photographers: 

City Arcade Photographies, Shop H22, City 
Arcade, Perth 6000. 

Plan Printers: 
Delias Print Pty Ltd, 147 Kensington St, East 

Perth 6000. 
Private Inquiry Agents: 

Blights Investigations, 1174 Hay St, West Perth 
6005. 

Butler Investigations, 193 Main St, Osborne 
Park 6017. 

Promotional/Entertainment Organisers: 
West Australian Football Commission (Inc), 

Subiaco Rd, Subiaco 6008. 
West Australian Baseball League (Inc), Cnr 

Gt Eastern Hwy & Stoneham St, Belmont 
6104. 

Prosthetic Products & Services: 
Orthotic-Prosthetic Services Pty Ltd, Unit 9, 

663 Newcastle St, Leederville 6007. 
Public Relations Consultants and/or Advisers: 

White Eric Assoc (WA) Pty Ltd, BP House, 1 
Mount St, Perth 6000. 

Radio & Television Broadcasters: 
Swan Television Ltd (Channel 9), Hayes Ave, 

Tuart Hill 6060. 
TVW Ltd (Channel 7), Osborne Rd, Tuart Hill 

6060. 
Western Broadcasting Services Pty Ltd, 169 

Hay St, Perth 6000. 
Retailers: 

Cecil Bros, 69 Barrack St, Perth 6000. 
Caris Bros Ltd, 688 Hay St, Perth 6000. 
Woolworths (WA) Ltd, 123 Kewdale Rd, 

Kewdale 6105. 
Charles Carter Ltd, 294 Aberdeen St, West 

Perth 6005. 
Thomsons Ltd, 789 Hay St, Perth 6000. 
Coles Myer Ltd, Bannister Rd, Canningvale 

6155. 
Red Rooster Foods, 342 Scarborough Beach 

Rd, Osborne Park 6017. 
Gregsons, 450 Beaufort St, Highgate 6000. 
Aherns, 622 Hay St, Perth 6000. 
Parry's Dept Store WA Pty Ltd, 102 Railway 

Pde, West Perth 6005. 
Angus & Robertson Bookshops, 625 Hay St, 

Perth 6000. 
Buttercup Bakeries, 38 Crocker Drive, Malaga 

6062. 
Edments, 696 Hay St, Perth 6000. 
Electrolux Pty Ltd, 386 Scarborough Beach 

Rd, Osborne Park 6017. 
Lucy Simich World of Slate, 52 Hector St, 

Osborne Park 6017. 
Clef Music Pty Ltd, Shop B1,801 Hay St, Perth 

6000. 
Thomsons, 810 Hay St. Perth 6000. 
Clark Rubber, Marshall Rd, Myaree 6154. 
Caltex East Perth, 157 Lord St, East Perth 

6000. 
Dayco Watchmakers, Suite 22, 2nd Floor, 

Trinity Arcade Building, Hay Street Mall, Perth 
6000. 

Secretarial Services and/or Contractors: 
Acclaim Secretarial Service, Romany House, 

256 Fitzgerald St, Perth 6000. 
Security: 

Metropolitan Security Services, 128 Charles 
St, North Perth 6006. 

Wormald Security Services, 27 Moore St, East 
Perth 6000. 

Settlement Agents: 
Settlement Agents Association (Inc), 15 

Ogilvie Rd, Canning Bridge 6153. 



Settlements West, 284 Oxford St. Osborne 
Park 6017. 

Shelving & Storage Systems: 
Hy-mat 31 Peel Rd, O'Connor 6163. 

Silk Screen Processors and/or Contractors: 
Silk Screen Arts, 200 Wellington St. Perth 

6000. 
Storage Services: 

Storage Systems, 123 Howe St, Osborne Park 
6017. 

Storage General: 
Fort Knox Self Storage, 31 Beach St, 

Fremantle 6160. 
Superannuation Consultants: 

Australian Financial Planners, 224 Rokeby 
Rd, Subiaco 6008. 

Surveyors: 
McKimmie Jamieson & Partners Pty Ltd, 

Boas Ave, Joondalup 6027. 

Taxi Services: 
Swan Taxis Co-op Ltd, 1008 Wellington St, 

Perth 6000. 
Black & White Taxis, 328 Aberdeen St, West 

Perth 6005. 
Green & Gold Taxis, 24 Edward St, East Perth 

6000. 
Technical Services: 

Technical Illustrators & Co, 32 Kings Park Rd, 
West Perth 6005. 

Telephone Hygiene Service: 
Telephone Cleansing Services (WA), 973 

Wellington St, West Perth 6005. 
Telephone and Related Equipment Sales & 
Service: 

Austrad Communications Pty Ltd, 244 
Treasure Rd, Welshpool 6106. 

Carfone Sales, 37 Northwood St, Leederville 
6007. 

Television Installers and/or Repairs and/or 
Services: 

Hills Industries Ltd, 506 Guildford Rd, 
Bayswater 6053. 

Lous TV & Radio Hospital, 771 Beaufort St, 
Mt Lawley 6050. 

Timber Industry: 
Wesfi, 1 Somersby Rd, Welshpool 6106. 
Runnings Pty Ltd, 255 Adelaide Tee, Perth 

6000. 
Whittakers, 271 Treasure Rd, Welshpool 

6106. 
Westralian Plywoods Hearn Ind Ltd, 80 

Sunbury Rd, Victoria Park 6100. 
Wilsons Timber & Hardware Pty Ltd, Balcatta 

Rd, Balcatta 6021. 
Worsely Timber Pty Ltd, 45 Ord St, West Perth 

6005. 
Tourism: 

Tour Guide Agency & Tours, 6 Warran Place, 
Swanview 6056. 

Tour Guides Assoc of WA (Inc), 32 Majorie 
Ave, Shelley 6155. 

Typing — Transcript and/or Reporting and/or 
Recording Services: 

Morley Court Secretarial Services, 9 Collier 
Rd. Morley 6062. 

Spark & Cannon Pty Ltd, 26 St George's Tee, 
Perth 6000. 

Tree Surgery: 
Treelocators of Aust, 232 Subiaco Rd, Subiaco 

6008. 
Ultrasonic/Ultraviolet Ray Equipment & 
Supplies: 

Lovelock Luke Pty Ltd, 8/5 Guthrie St, 
Osborne Park 6017. 

Oliphant, 102 Cambridge St, Leederville 
6007. 

Vehicle Parking: 
Canterbury Court Self Car Park, James St, 

Perth 6000. 
Ventilator and/or Ducting Equipment: 

IVR Equipment, 9 Bellows St, Welshpool 
6106. 

Wholesalers: 
Hardie Trading Pty Ltd, 37 Belmont Ave, 

Belmont 6104. 
James Hardie & Co Pty Ltd, Rutland Ave, 

Welshpool 6105. 
Cresco Fertilisers (WA) Ltd, c/- CSBP, 40 The 

Esplanade, Perth 6000. 
Australian Glass Manufacturers Co, 35 Baile 

Rd, Canningvale 6155. 
Bristile Ltd, 212 Adelaide Tee, Perth 6000. 
Brownes Dairy Pty Ltd, 299 Charles St, North 

Perth 6006. 
Peters (WA) Limited, 465 Scarborough Beach 

Road, Osborne Park 6017. 
Rowland Smith & Co Ltd, 356 Murray St, 

Perth 6000. 
G.R. Wills & Co Ltd, 573 Wellington St, Perth 

6000. 
F.H. Faulding & Co Ltd, 493 Abernethy Rd, 

Kewdale 6105. 
Jason Industries Ltd, Pilbara St, Welshpool 

6106. 
Lysaght Building Ind, 88 Norma Rd, Myaree 

6154. 
Coventry Motor Replacements Ltd, Walter 

Rd, Morley 6062. 
Ford Motor Co (Aust) Ltd, 511 Abernethy Rd, 

Kewdale 6105. 
General Motors-Holden Ltd, 32 Delhi St, West 

Perth 6005. 
Sands & McDougall Pty Ltd, 157 Welshpool 

Rd, Welshpool 6106. 
W.D. & H.O. Wills Aust Ltd, 466 Scarborough 

Beach Road, Osborne Park 6017. 
Schweppes Drinks, 363 Scarborough Beach 

Road, Osborne Park 6017. 
Coca-Cola Bottlers Perth, 19 Miles Rd, 

Kewdale 6105. 
Earl Cook Agencies Pty Ltd, 85 Sheffield Rd, 

Kewdale 6105. 
Distribution & Marketing Services, 36 

Goodwood Pde, Rivervale 6103. 
E.F. Hodge & Co, 65 Breer St, Perth 6000. 
Gordon & Gotch Ltd, 134 Parry St, Perth 

6000. 
Emanuel Bros Pty Ltd, 56 Kings Park Rd, West 

Perth 6005. 
Berryman & Langley Pty Ltd, Bannister Rd, 

Canningvale 6107. 
Amalgamated Wireless (Australasia) Ltd, 

Jandakot Airport, Jandakot 6164. 
Moorabbin Aircraft Spares Pty Ltd, Jandakot 

Airport, Jandakot 6164. 
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Cresco Growing Power, 3 Rosslyn St, 
Leederville 6007. 

Watsonia, 174 Hamilton Road, Spearwood 
6163. 

Tip Top Bakeries Canningvale, Magnet Rd, 
Canningvale 6107. 

Cadbury Confectionery, 178 Star St, Carlisle 
6101. 

Joyce Australia, 68 Forsyth St, O'Connor 
6163. 

Sealy of Australia WA, 4 Hubert St, Belmont 
6104. 

Pearse & Swan, 139 Fitzgerald St, North Perth 
6006. 

Ezywalkin Pty Ltd, 618 Hay St, Perth 6000. 
Brewtech Pty Ltd, 535 Stirling Hwy, 

Claremont 6010. 
John Jens Fine Wine & Ale Merchants, 149 

Stirling Hwy, Nedlands 6009. 
The Permutit Co of Aust Pty Ltd, 8 Pitt Way, 

Myaree 6154. 
Clover Meats, 49 Albert St, North Perth 

6006. 
Master Butchers Co-op Ltd, 10 Asquith St, 

Victoria Park 6100. 
Perth Jarrah Mills Pty Ltd, 255 Adelaide Tee, 

Perth 6000. 
Arnott-Mills & Ware Pty Ltd, 334 South Tee, 

South Fremantle 6162. 
Swan Portland Cement Ltd, Burswood Rd, 

Rivervale 6103. 
NCR Australia Pty Ltd, 641 Wellington St, 

Perth 6000. 
Nestle Australia Ltd, 172 Kewdale Rd, 

Kewdale 6105. 
Directories Aust Pty Ltd, 176 Burswood Rd, 

Victoria Park 6100. 
Atkins Carlyle Ltd, 44 Belmont Ave, Belmont 

6104. 
GEC Aust Ltd, 589 Hay St, Subiaco 6008. 
Lawrence & Hanson, 474 Scarborough Beach 

Road, Osbome Park 6017. 
Sheridans' Engraving, 14 Florence St, West 

Perth 6005. 
Gibney's Graphics 1980, 118 Roe St, 

Northbridge 6000. 
Geraldton Newspapers, Barker St, Geraldton 

6530. 
Daily News, 120 Roe St, Northbridge 6000. 
WA Newspapers Ltd, St George's Tee, Perth 

6000. 
Otis Elevator Co Pty Ltd, 9 Coolgardie Tee, 

East Perth 6000. 
Tomlinson Industries (WA) Ltd, 239 Planet St, 

Welshpool 6106. 
Massey-Ferguson (Aust) Ltd, 280 Whatley 

Cres, Maylands 6051.. 
Bums Philp & Co Ltd, 11 Mackay St, Kewdale 

6105. 
Ceiling Co WA, HB Brady Co Pty Ltd, Railway 

Parade, Bayswater 6053. 
Goodman Fielder Mills Ltd, 111 Stirling Hwy, 

North Fremantle 6159. 
TPD Distributors, 466 Scarborough Beach 

Road, Osbome Park 6017. 
D & J Fowler, 24 Coulston Way, Canningvale 

6107. 
McLean Marine & General Eng, 25 Strang St, 

South Fremantle 6162. 

Mallabones Luggage & Leather, 207 Murray 
St, Perth 6000. 

Bonds Wear, 21 Hamilton St, Subiaco 6008. 
Bearing Service Pty Ltd, 16 Belgravia St, 

Belmont 6104. 
Chamberlain John Deere Pty Ltd, 72 

Welshpool Rd, Welshpool 6106. 
Tubemakers of Aust Ltd, 140 Stirling Hwy, 

North Fremantle 6159. 
Lyons & Peirce, 28 Division St, Welshpool 

6106. 
Imperial Printing Co, 8 Cressall Rd, Balcatta 

6021. 
FT. Wimble & Co Ltd, 262 Lord St. East Perth 

6000. 
Philips Aust, 1 Frederick St, Belmont 6104. 
A.J. Baker & Sons Pty Ltd, 209 Stirling Hwy, 

Claremont 6010. 
Dunlop Industrial Sales, 49 Guthrie St, 

Osbome Park 6017. 
Goodyear Tyre & Rubber, 511 Abernethy Rd, 

Kewdale 6105. 
Email Ltd, 62 Guthrie St, Osborne Park 

6017. 
Unisys Australia Ltd, 10 Kings Park Rd, West 

Perth 6005. 
Stott & Hoare Pty Ltd, 146 Colin St, West Perth 

6005. 
Penfolds Wines Pty Ltd, 67 Kewdale Rd, 

Kewdale 6105. 
McDonald Brushware Ltd, 3 Garling Rd, 

O'Connor 6163. 
FCB Industries, 75 Carrington St, Claremont 

6010. 
Evans B.J. & Co, 156 Onslow Rd, Shenton 

Park 6008. 
Clay Lapsley Cinema Equipment, 15 Colin St, 

West Perth 6005. 
The Gt Aust Hat Co, 39 Shields Crescent, 

Booragoon 6154. 
Western Ice Co, 92 Roe St, Perth 6000. 
Heating Controls Pty Ltd, 116 Briggs St, 

Welshpool 6106. 
Derby Meat Processing Co Ltd, 6 Short St, 

Fremantle 6160. 
Hanna Match (Aust) Pty Ltd, 235 Main St, 

Osbome Park 6017. 
Stanley Bostitch Pty Ltd, 1731 Albany Hwy, 

Kenwick 6107. 
WA Trading Co Pty Ltd, 440 Scarborough 

Beach Rd, Osborne Park 6017. 
Golden Circle Cannery, 33 McDowell St, 

Welshpool 6106. 
J.N. Taylor & Co Ltd, 56 Marine Tee, 

Fremantle 6160. 
Western Salt Refinery Pty Ltd, Cockburn Rd, 

Hamilton Hill 6163. 
Wedderburn Scales, 14 Milfor St, East Victoria 

Park 6101. 
Colgate Palmolive Pty Ltd, 26 Dowd St, 

Welshpool 6106. 
Veletta Quarries, 11 Johns Court, Osbome 

Park 6017. 
WA Limestone Co, 41 Spearwood Ave, Bibra 

Lake 6163. 
Trademaster, 35 Prindiville Drive, Wangara 

6065. 
Boral Cyclone Ltd, 310 Selby St, Osborne Park 

6017. 
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West Aust Worsted & Woollen Mills Ltd, 
Albany 6330. 

Wordprocessing Equipment and/or Services: 
Subiaco Secretarial, 16 Rokeby Rd, Subiaco 

6008. 
A copy of the proposed Award may be inspected at 

my office at 815 Hay Street, Perth. 

Registrar. 

10th day of October 1989. 

Application No. A 21 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 

"PRINTING (COMMUNITY NEWSPAPER 
GROUP) AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by The Printing and Kindred 
Industries Union, West Australian Branch, Industrial 
Union of Workers under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to all employees referred to in 

Clause 9 herein employed by the respondent. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia. 

Application No. 2286 of 1989. 
APPLICATION FOR AN AWARD ENTITLED 
"ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. 22 of 1978" 
NOTICE is given that an application has been made to 
the Commission by The Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 5. — Definitions: Add to this clause the 
following new subclause. 

(14) Without in any way limiting the generality 
of the words "Electrical Contracting Industry" or 
"Electrical Contractor": 

(a) "Electrical Contracting Industry" shall 
include that part of the labour hire 
industry in which an employer supplies 
employees employed in classifications 
under this Award to work on behalf of 
and as directed by a client of that 
employer for the purpose of: 

(i) Complementing the client's 
labour force during periods of 
peak requirements: or 

(ii) Undertaking a specific task for a 
client on a predominantly labour 
only basis; and 

(b) "Electrical Contractor" shall have a 
corresponding meaning. 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
25th day of September 1989. 

9.—Wages. 
The employees referred to herein are:— 

Compositor 
Photolithographer 
Proof Reader 
Keyboard Operator 
Artist/Designer 
General Hand 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 
28th day of September 1989. 

UNFAIR DISMISSAL — 

Contractual Entitlements — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Karl August Albrecht 
and 

Seismic Supply International. 
No. 798 of 1989. 

COMMISSIONER G.L. FIELDING. 
September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This is an application 
brought pursuant to section 29(b)(ii) of the Industrial 
Relations Act by which the Applicant, who was 
employed by the Respondent firm from 1 October 1987 
until 4 November 1988 and claims payment of a bonus 
in the sum of $1 856 alleged to be due under his contract 
of employment with the Respondent. 

When the Applicant was first engaged by the 
Respondent he was employed as a sales consultant. He 
says he was not given a written contract of employment 
but was simply told, and accepted it to be the fact, that 
his salary was to be $22 000 per annum. Some months 
after he commenced his employment the Applicant 
heard from his colleagues that the Respondent was in 
the practice of paying bonuses to its employees. He was 
not at that time told by any official of the Respondent 



that he would be paid a bonus but rather, as I 
understand it, determined from talk amongst his 
colleagues that a bonus was payable. 

At all events, on or about 31 December 1987 he was 
paid a bonus of $500. It was paid to him by a separate 
pay slip and was in addition to his salary for that 
period. 

Early in 1988, the Applicant says it was February, he 
attended a staff meeting, addressed by Mr Pusey who 
was then the Respondent's assistant state manager. At 
that meeting the question of an incentive bonus, as the 
Applicant calls it, was discussed. The Applicant says Mr 
Pusey said the bonus for the forthcoming financial year 
would be substantial. He says Mr Pusey mentioned that 
employees might be able to pay off their mortgage or 
buy a boat with it but the Applicant says that nothing 
was said otherwise as to what the quantum of that bonus 
would be; rather, the staff were told that payment of the 
bonus would depend on the performance of the 
Respondent and on the performance of each individual 
employee. Nonetheless, the Applicant took the view 
that the bonus would be higher than it was last year. 

Towards the end of October 1988 the Applicant was 
given notice of termination. That notice suggests that he 
was being terminated because of a "decline in 
business". Indeed, that is what the Applicant says was 
the reason given to him for his termination by the 
Respondent's then state manager, Mr Dallie. Mr Dallie 
provided the Applicant with a reference suggesting the 
Applicant "was efficient and responsive in the area" of 
his work and that "his capacity for detail was soon 
appreciated" and, as such, it was suggested that he apply 
these particular attributes to the advantage of the 
purchasing department. The reference goes on to 
observe that the Applicant— 

... has fulfilled the position of state purchasing 
manager controlling all facets of our requirements 
in the four locations we control in Western 
Australia with admiral (sic) results. 

It further went on to say— 
It is with regret we face the prospect of losing 

Karl but agree with him we are now restricting his 
future potential and career prospects. 

The reference concluded by wishing the Applicant 
the best for his future and by recommending him to any 
employer to whom he may offer his services. In addi- 
tion, the Respondent provided the Applicant with an 
Employment Separation Certificate which indicated 
that he was dismissed "because of a shortage of work" 
and further indicated his employment was not 
terminated for any other reason. 

At or about the time of his termination the Applicant 
says he asked the then state manager whether he would 
be paid a bonus, or at least discussed the bonus with 
him. He says the then state manager replied that he 
would get a bonus if it was paid by the Respondent, 
which I take to mean that he would be paid a bonus if 
the Respondent paid bonuses to its employees that 
year. 

Some time in 1989 the Applicant learnt that the 
Respondent had, indeed, paid a bonus to some of its 
employees. As a result he wrote to the then state 
manager asking for a pro rata bonus based on this 10 
months' service up until the end of October 1988. There 
was no answer to that letter and, as a consequence, he 
instituted these proceedings. The claim is for a bonus 
based on 9.09 per cent of his 1988 salary which had 
increased to $24,500. He arrived at the figure of 9.09 per 
cent because he says the $500 paid to him at the end of 
1987, having regard to his three months' service in 1987, 
represented 9.09 per cent of his 1987 salary. 

The Respondent has filed an Answer to the claim, 
alleging that under normal circumstances it does not 
pay "productive bonuses" to staff who have worked for 

less than 12 months, although it does, "at the 
management's discretion, make ex gratia bonuses" to 
those staff, usually on the recommendation from local 
management. In addition, the Answer alleges that 
"when an employee is terminated it is company policy 
not to pay a pro rata bonus". The Answer further alleges 
that the Applicant was asked to leave the Respondent's 
employment in October "because of non-performance 
and his efficiency was in question by our West 
Australian manager at the time". When asked to do a 
particular job, the Applicant was said to have taken too 
long to do it. Indeed, the Respondent's current state 
manager, Mr Pusey, has given evidence before the 
Commission which suggests that the Applicant was 
dismissed because of poor work performance. Mr 
Pusey said that the reference and separation certificate 
were, in effect, "doctored" to enable the Applicant to 
more easily find a job and more readily acquire benefits 
from the Department of Social Security than, perhaps, 
would have otherwise been the case. 

Moreover, the evidence of Mr Pusey is that the 
bonuses were not at any time based on a fixed 
percentage of salary, rather they were struck depending 
upon the performance of each individual as assessed by 
the Respondent. Indeed, as he says, they were used as a 
management tool to show the extent of the 
Respondent's appreciation of the efforts of particular 
individuals. His evidence is that not every employee 
received a bonus. It very much depended upon the 
performance of each individual. Moreover, his 
evidence is that in the year ended December 1988 not all 
the Respondent's employees received a bonus. Further- 
more, his evidence is that bonuses were never paid to 
people who were not employed by the Respondent at 
the end of the year under review. 

Mr Pusey says that he did address a meeting at the 
beginning of 1988 but says it was early in January. He 
says that he told the meeting that if the staff wanted 
better bonuses, their performance would have to 
improve. He says there was no mention of any bonus 
rate discussed. Furthermore, he says that bonuses were 
never mentioned to staff when they joined the 
Respondent's employ because the Respondent simply 
saw it as being an "extra". 

I am bound to say that on the evidence I am far from 
convinced, even on balance, that the Applicant was 
dismissed for poor or unsatisfactory performance. 
Indeed, in the face of the reference given by the 
Respondent's former state manager, the terms of the 
notice of termination and the Employment Separation 
Certificate, I find it hard to believe that the Respondent 
should now stand before the Commission and suggest 
otherwise. Implicit in the Respondent's assertion in 
these proceedings is the proposition that it misled, 
amongst others, the Department of Social Security, and 
I do not believe that it should now be heard to say that 
the references and the other associated documents 
which it created are other than factual. 

Be all that as it may, the onus is on the Applicant to 
establish that it was a term of his employment that he 
was entitled to receive a bonus of the kind he now 
claims. He must show that there was a contractual term 
that he is to be paid a bonus on the basis on which he 
claims, or at least some other discernible basis. On the 
question of the bonus, where the evidence of the 
Applicant conflicts with that of Mr Pusey, I prefer the 
evidence of Mr Pusey. My impression was that the 
Applicant was too ready to state as a fact that which he 
thought was not open to inference. In any event, Mr 
Pusey impressed me not only as having a greater under- 
standing of the bonus scheme, but as being quite honest 
about the matter, and indeed, in many material respects 
his evidence was contradicted. I accept his evidence that 
the bonus was never based on a percentage of an 
individual's salary, but was based only on the value the 



Respondent placed on the individual's performance. 
Further 1 accept that it was discretionary in the strict 
sense of that term in that the Respondent first decided 
whether or not an individual employee's performance 
was deserving of a bonus and then, having decided, if 
indeed it did, that an employee was deserving of such a 
bonus, it would, at its discretion, fix a sum which it 
thought appropriate in the circumstances. I accept Mr 
Pusey's evidence that that bonus, when payable, bore 
no relationship to an individual's salary, and his 
evidence that, for example, employees on lower salaries 
than salesmen often received bonuses in excess of those 
paid to higher paid staff. 

The plain fact of the matter is that the Applicant was 
never told at any time what the bonus he would receive 
at the end of the year would be. It is simply not open to 
him, in the circumstances, to endeavour to fix a figure 
based on what was paid to him last year in light of Mr 
Pusey's evidence, which I accept to be accurate. I accept 
it to be a fact that the staff were told that they would 
receive a bonus and maybe a substantial bonus, 
depending upon the performance of the Respondent 
and upon each individual employee's performance. In 
those circumstances all that the Applicant can lay claim 
to is an entitlement to be considered for a bonus based 
on his performance for that year. That is really all, in my 
view, that can be accurately discerned from the meeting 
which took place, early in 1988. The Applicant 
acknowledges it to be a fact that at no stage during his 
employment, either when he was engaged or thereafter 
was he told that he would definitely be paid a bonus. 

Further, the Applicant's evidence is that the bonus 
was payable at the end of the year when each employee's 
performance was to be reviewed. The Applicant was not 
in the Respondent's employ at the end of the year in 
question, that is to say, 1988, and it is perhaps not 
surprising that his performance was not reviewed for 
the purposes of a bonus at that time. Moreover, in this 
context I accept unhesitatingly, and indeed it is not 
challenged, that the Respondent as a rule did not pay a 
bonus to anybody who was not in its employ at the end 
of the financial year when the bonuses were 
determined. Thus, even if the Applicant could show a 
promise of a bonus at least the equal of his initial bonus, 
and I am not satisfied that there was such a promise, still 
he would not be entitled to benefit since I accept that to 
receive the benefit of a bonus one had to be in the 
employ of the Respondent at the end of the year for 
which the bonus was paid. The Applicant cannot claim 
that he had a contract which was different from that, 
given that his claim is based on an implied term drawn 
from what he regards as being the Respondent's 
policy. 

It is true that the Applicant was paid what he 
describes as a pro rata bonus at the end of 1987, but 
materially he was then in the employ of the Respondent 
and so the rule of which Mr Pusey has spoken was not 
broken on that occasion. Likewise, the Applicant made 
no mention of someone who received a bonus at the end 
of 1988 who had only worked for part of that year, but he 
acknowledged that that person was still in the employ of 
the Respondent at the end of 1988, so again there is no 
evidence that the rule which Mr Pusey has spoken of 
was broken. 

In all the circumstances, because I am not satisfied on 
balance that the bonus was anything more than 
discretionary, the Applicant has failed to establish that 
it was a term of his contract that he would be paid a 
bonus of the kind he seeks. The claim must be therefore 
dismissed and I so order. 

Appearances: Mr K.A. Albrecht appeared in 
person. 

Mr J. Pusey appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Karl August Albrecht 

and 
Seismic Supply International. 

No. 798 of 1989. 
COMMISSIONER G.L. FIELDING. 

6th day of September 1989. 

Order. 
HAVING heard Mr K.A. Albrecht in person and Mr J. 
Pusey on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 

No. 797 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14th day of September 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is a claim pursuant 
to section 29 of the Act alleging unfair dismissal and 
claiming outstanding wages. 

The claim for unfair dismissal was not seriously 
pressed, however, the claim for outstanding wages 
became the live issue. 

The applicant, after advice, chose to present sub- 
missions as did the respondent. 

The onus of demonstrating that the claim is justified 
lies with the applicant, however, having heard both 
parties and considering the submissions, the 
Commission concludes that the balance of 
probabilities clearly favours the respondent's 
contentions not the applicant. 

The claim is dismissed. 
Appearance: Mr J. Barna appeared on behalf of 

himself. 
Mr P. Zadnik appeared on behalf of the 

respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 
No. 797 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of September 1989. 

Order. 
HAVING heard Mr J. Barna on behalf of himself and 
Mr P. Zadnik on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
John Edward Christopher 

and 
Biltoft Holding Pty Ltd trading as Courier Australia. 

No. 1464 of 1987. 
COMMISSIONER J.F. GREGOR. 

18th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 4 November 1987 John 
Edward Christopher (the Applicant) made application 
for an Order pursuant to section 29 of the Industrial 
Relations Act 1979 (the Act) for the payment of a sum of 
$73 100, less the sum of $2 500 already paid, as a benefit 
arising from a contract of employment he says existed 
between him and Biltoft Holdings Pty Ltd trading as 
Courier Australia (the Respondent). The application 
lay dormant until the Solicitors for the Applicant, by 
letter on 25 July 1989, sought a trial date. The matter was 
listed for a pre-trial conference on 25 August 1989. That 
conference did not lead to a resolution of the matter and 
it proceeded to hearing on the same day. 

In summary, the dispute has arisen following the 
employment of the Applicant by the Respondent as its 
Kalgoorlie Branch Manager. It appears that he had 
some type of relationship with the Respondent prior to 
the contract of employment which is the subject of these 
proceedings, apparently in the role of a sub-contractor. 
However that relationship is not relevant to the current 
proceedings. What is relevant is an employment 
contract which commenced on or about 9 April 1985 
and which was terminated on or about 28 April 1986. It 
was said that amongst the terms of contract for that 
employment were that the Applicant would manage 
and operate the Respondent's courier business in 
Kalgoorlie and would be its Branch Manager. The 
consideration would be a remuneration of $300 per 
week together with a commission which the Applicant 
alleges was to amount to 18 per cent of the gross revenue 
of the branch each month. The commission was to be 
paid at six monthly intervals. According to the 
Applicant, during the time the contract was on foot he 
was paid at the rate of $300 per week and received 

commissions totalling $2 500. Contemporaneously the 
parties entered into another arrangement which grew 
from the Applicant discovering a need, or a market, in 
the area for a general transport service as distinct from a 
courier transport service. He suggested to the 
Respondent that it form a division to cater for that 
market but for its own reasons it declined. However the 
Respondent agreed that it would allow the Applicant, 
while remaining the Branch Manager, to run a general 
transport business under his own auspices. There 
would be no connection to the Respondent other than 
when it had the need for general transport service it 
would engage the Applicant's general transport 
business and pay him a reasonable remuneration for 
that service. The balance of the arrangement appears to 
be that the Respondent would lease a truck in its own 
name for the use of the Applicant. In return he agreed to 
reimburse the monthly lease charges for the vehicle by 
way of deductions from earnings which would be dis- 
closed by invoices of work performed by his business, 
the amount to be offset each month being $473. Any 
moneys which were due and owing from the 
Respondent to the Applicant were to be adjusted in 
terms of the money the Applicant was from time to time 
owing to the Respondent for these monthly charges. 
This was to be effected by the deduction of 20 per cent of 
the face value of the invoices received for the work 
performed. 

Mr Rawlinson, of Counsel, who appeared for the 
Respondent says that the arrangement was of a 
different nature to that claimed by the Applicant. It was 
admitted that an arrangement was made to pay wages of 
$300 per week but that there was no arrangement of the 
nature described by the Applicant to pay commission at 
the rate of 18 per cent of the gross revenue of the branch 
each month. To the contrary, the Respondent says it 
agreed to pay the Applicant IVz per cent of any 
additional nett profit earned, being nett profit over and 
above the profit the Respondent was already earning in 
its Kalgoorlie business. It was agreed that the 
commission was to be paid on a six monthly basis. It 
further says that after the first six months the Applicant 
had failed to earn any additional nett profit but to 
encourage him in his efforts to continue building up the 
business it made an ex gratia payment to him in two 
instalments. However, during the currency of the 
contract of service no further payments were made 
because the terms of the contract had not been met. The 
Respondent agrees that there was a contemporaneous 
contract for services arranged between the parties 
which involved the lease by the Respondent of a truck 
and the payment to the Respondent by the Applicant as 
a set-pff against lease payments, moneys deducted from 
invoices from the Applicant's business or commissions 
earned by him. 

The arrangements between the parties eventually 
disintegrated to the extent that their relationship is now 
subject not only to proceedings in this Commission, but 
also to proceedings affecting the contract for services by 
way of a Writ of Summons taken out by the Respondent 
in the District Court of Western Australia. 

The Commission's duty in cases such as this is to 
discover the terms of the contract for the purpose of 
ascertaining existing rights by determination of 
whether or not an employee has been denied a benefit. 
The duty of the Commission under this section has 
been described in Reginald Simmons v. Business 
Computers International Pty Ltd [(1965) 65 WAIG 2039] 
where the Acting President wrote— 

The jurisdiction of the Commission which is 
founded by proceedings under section 29(b)(ii) of 
the Act is judicial. It is not arbitral or legislative. 
The Commission's jurisdiction is thus limited to 
the ascertainment of existing rights by a 
determination of whether or not an employee has 



been denied a benefit, not being a benefit under an 
award or order, to which the employee is entitled 
under a contract of service. 

Invariably contracts of service which operate 
free of the prescriptive effects of an award or order 
will be conceived and born in negotiations which 
are not exhaustive of the remedies which are to 
apply to the resolution of every conceivable 
incident. Accordingly, although the Commission's 
jurisdiction and proceedings such as these is 
judicial, there is always room for the Commission 
to grant relief which has at its roots the 
ascertainment of rights and obligations which can 
fairly and properly be implied as terms of the 
contract of service. In proceedings under section 
29(b)(ii) of the Act it is therefore not necessary for 
an employee to rely upon an express term whether 
oral or written where the law otherwise recognises 
that there is legitimate room for the implication of 
the term relied upon by an Applicant. 

The learned Acting President then went on to 
adumbrate upon the principles which had been 
enunciated concerning implication of the terms of a 
contract and how the concept over time has been 
refined, rather than changed, until the current state of 
the dicta has been described in BP Refinery Pty Ltd v. 
Hastings Shire Council (1978 52 ALJR 20) and Codelfa 
Construction Pty Ltd v. State Rail Authority of New 
South Wales (1982 56 ALJR 459). 

I make reference to the dicta in Simmons case as it 
had been necessary for me during the proceedings to 
draw to the attention of Counsel the limit of the 
jurisdiction as I understood it. This necessity arose 
because of the broad range of issues which were being 
canvassed before me. 

Mr Bullock, of Counsel, who appeared for the 
Applicant was thorough in his approach and canvassed 
in detail the aspects of the relationship between the 
Applicant and the Respondent that he felt were 
appropriate for the adjudication of the matter before 
me. I do not intend to recite those submissions in detail 
as I believe that the responses of the Applicant in his 
cross-examination by Mr Rawlinson focus upon 
matters which are fundamental to the duty that 
devolves upon me in this issue, that duty being to 
ascertain whether there is an existing right that has been 
denied to the Applicant. In cross-examiniation on 
pages 39 to 40 of transcript the Applicant was 
questioned closely on the basis for the commission 
payment. He admitted that although the matter of 18 
per cent had been discussed that the Respondent's 
representative did not say upon what basis the 
percentage would apply. He conceded that the 
Respondent's agent did not agree that the 18 per cent 
would apply to all freight movement in and out of 
Kalgoorlie. In fact he admitted that at that stage of the 
arrangement he had no idea what he would expect to 
earn by way of commission. 

On the other hand Mr D.M. Barnes, who gave 
evidence on behalf of the Respondent, clearly identifies 
the arrangement. He said there was no discussion 
concerning commission. There was a statement on his 
part that the arrangement would be 21/2 per cent of nett 
profit generated on new work at Kalgoorlie and that was 
the beginning and end of it. He said that he had 
expanded upon the reason for the 21/2 per cent by telling 
the Applicant that he would have to take into account 
the costs of operating the branch including, himself as 
Branch Manager, the office staff and the vehicles, to 
calculate the profit. 

These issues are fundamental to the determination of 
this case. It is clear to me that there was no arrangement 
of a type which would lead to a benefit which could be 
recovered pursuant to section 29(b)(ii). The Applicant 

made an arrangement which was no more than an 
agreement for a base salary plus commissions. The 
detail of the commission payment was never consum- 
mated in a way that it would become part of a contract 
nor could it, on the dicta in BP Refinery Pty Ltd v. 
Hastings Shire Council (supra), be implied that there 
was a specific amount payable for commission. In short 
the Applicant had his ideas about what was arranged 
and the Respondent had a completely different set of 
ideas. 

This matter causes me some concern because any 
reasonable analysis of the evidence would lead one to 
the conclusion that the Respondent's behaviour in this 
exercise has been far from fair. It may be taking it too far 
to say the Applicant was led up the garden path but 
there are grounds for believing that is the case. It 
appeared to me that under crossexamination the 
Respondent's witness filled out the details of the 
contract in a way which best suited his position. This 
may be the product of some bitter arguments between 
the parties but nevertheless that is the impression that is 
open to be formed. Apart from that, the Respondent's 
witness was unable to produce any information to the 
Applicant or to this Commission on financial records 
which he should have had in his possession. The lack of 
documentation made it extremely difficult for the 
Applicant to prosecute his case as at all times he was in 
the hands of the Respondent concerning the records of 
the business. However the circumstances of this 
proceeding are such that I can but express these 
concerns. I am unable to give relief that is not within the 
jurisdictional power of the Commission to grant and I 
am led to the conclusion that the application must be 
dismissed. 

Appearance: Mr Bullock, of Counsel, appeared for 
the Applicant. 

Mr Rawlinson, of Counsel, appeared for the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
John Edward Christopher 

and 
Biltoft Holding Pty Ltd trading as Courier Australia. 

No. 1464 of 1987. 
COMMISSIONER J.F. GREGOR. 

18th day of September 1989. 

Order. 
HAVING heard Mr Bullock, of Counsel, on behalf of 
the Applicant and Mr Rawlinson, of Counsel, on behalf 
of the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anthony T. Copp 
and 

Arthur Young Australia. 
No. 826 of 1989. 

COMMISSIONER G.L. FIELDING. 
27th day of September 1989. 

(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 

Reasons for Decision. 
THE COMMISSIONER: The Applicant was at all 
material times employed by the Respondent as a Senior 
Consultant in its Management Services Division. He 
was employed from 9 January until 12 May 1989 when 
he was dismissed with one month's pay in lieu of notice. 
He complains that he was entitled to at least three 
months' notice and therefore seeks payment of the 
equivalent of an extra two months' pay in lieu of notice 
as a contractual benefit denied him under contract of 
employment. 

It is common ground that there was not an express 
term in his contract with reference to the notice required 
to terminate the employment. Although the parties 
exchanged letters setting out presumably what they 
thought to be the more important terms of their 
contract, nothing was written about the period of notice, 
nor was anything said about it in the negotiations which 
led to the contract. The Applicant contends, however, 
that he was promised a long term "career" with the 
Respondent with prospects to progress through the 
ranks of manager, principal and ultimately to that of a 
partner. He says that to have dismissed him so soon 
after his employment began was harsh and 
unreasonable, particularly as it came without warning. 
Moreover, he contends that by virtue of the promised 
career and his status he was entitled to at least three 
months' notice. He says that is how long it took the 
Respondent to fill the position when he was 
appointed. 

In support of his claim the Applicant referred to and 
relied upon the well known case of Thorpe v. The South 
Australian National Football League (1974) 10 SASR17 
and on the case of Dyer v. Peverill (1979) 2 NTR 1. 

The Respondent, for its part, says that the Applicant 
was dismissed because it was uneconomic for it to 
continue to employ him. He did not generate the fees 
necessary to justify his continued employment. It 
argues that one month's notice was standard in the 
industry for a person in the Applicant's position and 
furthermore it was a reasonable period having regard to 
his status, length of service and salary. It submits that 
though the Applicant was offered a career with the 
Respondent he was in no different position to any other 
employee of the firm, each of whom it is hoped will 
remain in the Respondent's employ and develop a 
career to the mutual benefit of themselves and the 
Respondent. 

It is trite to say that where nothing is expressed in a 
contract of employment about the period of notice 
required to terminate it, a term is implied stipulating 
reasonable notice. In those circumstances the party 
terminating the contract is obliged to give and the other 
party entitled to receive reasonable notice of the 
termination. What is a reasonable period of notice for 
these purposes applies equally to both the employer 
and employee. 

What is reasonable in a particular case is a question 
of fact to be determined at the time when the notice was 
given [see: Martin-Baker Aircraft Company Limited v. 
Canadian Flight Equipment Limited (1955) 2 QB 566, 
581]. That finding is to be determined having regard to 
the circumstances of the particular case. Some of the 
factors to be taken into account in determining what is 
reasonable include the nature of the work, the status of 
the employee, the length of the employee's service, the 
quantum and frequency of payment of salary, 
qualifications held by the employee, the age of the 
employee and industry standard or customs with 
respect to notice [see: Richardson v. Koefod (1969) 3 All 
ER 1264]. Each case must be judged on its own 
circumstances and there is therefore little to be gained 
from a strict reliance on decisions in other cases. 

The Applicant made much of the fact that he 
considered himself to have been dealt with harshly and 
unreasonably because of the summary nature of his 
dismissal. But as Muirhead J. observed in Dyer v. 
Peverill (supra) at page 6: 

The summary manner of the dismissal, the 
apparent refusal by the defendant to discuss the 
matter, to assign reasons, was unfortunate, but this 
is not a matter which can affect the assessment of 
damages, nor has it contributed to my 
determination of what was reasonable notice, a 
consideration tied basically to the contract of 
service and the nature of such service rather than 
the consequences upon breach. 

The Applicant does not seek a remedy in respect of an 
unfair dismissal. Indeed, he expressly acknowledged 
that he does not want to be reinstated in his 
employment, but rather sought only to recover a denied 
contractual benefit. 

The question of what is reasonable in a legal sense for 
the purposes of determining the import of an implied 
term in a contract of employment is not necessarily the 
same as what is sufficient notice in an industrial sense 
in determining the fairness or otherwise of a dismissal 
as is the import of the observation made by Muirhead J. 
in Dyer v. Peverill (supra) to which I have referred. 
Hence, the Applicant's complaints about a lack of 
opportunity to complete work he was undertaking at the 
time of his dismissal and of not being given an 
opportunity to discuss his future with the Respondent 
have no relevance in proceedings of this nature, though 
they may well be relevant to a claim of unfair dismissal 
under section 29(b)(i) of the Act. 

The Applicant is 43 years old, married with three 
dependent children. He holds a technical college 
Diploma in Business Administration. He was 
previously employed by ICI Australia Operations Pty 
Ltd or one of its associated companies as Customer 
Services Manager, having earlier been Personnel 
Manager and before that an accounts executive. In all 
he had eight years' continuous service with ICI before 
joining the Respondent. Prior to that he worked in 
vocations associated with sales and marketing. 

The Applicant sought employment with the 
Respondent in response to an advertisement for an 
"executive recruitment consultant". He was employed 
as a senior consultant although he was to "enjoy the 
status of Manager within the firm". 

His duties with the Respondent were to be 
responsible for providing recruitment and other 
human resource services as appropriate to the 
Respondent's clients. He was also to contribute to the 
development of the Respondent's business in Western 
Australia through ongoing sales and marketing 
activities. In return he was to be paid a gross annual 
salary package of $62 000 per annum (which included a 
$12 000 motor vehicle allowance option) payable 
fortnightly in arrears. 
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The Respondent's organisational structure consists 
in descending order of a managing partner, partners, 
principals, managers, senior consultants, consultants 
and support staff. I accept the evidence of Mr 
Humphries, the Respondent's managing partner, and 
of Mr Muirhead, until recently its Manager Human 
Resources, that though the Applicant was to have the 
status of a manager he did not have the responsibilities 
of a manager and in particular did not have 
responsibility for the work of others and "stood alone". 
The Applicant was, as he admits, employed as a senior 
consultant not as a manager and reported to the 
Manager Human Resources. 

I accept the Applicant's evidence that he was told by 
either or both of Messrs Humphries and Muirhead that 
the Respondent had a long term commitment to human 
resources and that the position offered to him was a 
career one with potential for promotion. Indeed, both of 
whose witnesses acknowledged as much. However, I am 
far from convinced that the Applicant was given an 
unconditional promise of a long term career. In the 
letter written to the Applicant offering him the 
employment in question, Mr Muirhead, on behalf of 
the Respondent, wrote: "In relation to long term career 
opportunities within Arthur Young, I believe that you 
will find that you have joined a progressive employer 
who will reward on merit". Clearly that is an indication 
that career prospects will depend on performance as Mr 
Humphries said was the case for all of the Respondent's 
employees. In my view, any reference to the Applicant's 
promised career with the Respondent has to be 
considered in that light and to suggest otherwise is, to 
say the least unrealistic. 

I accept the evidence of Messrs Humphries and 
Muirhead that the Applicant was dismissed because his 
performance was seen as being unsatisfactory and for 
no other reason. Further, I accept that his dismissal had 
nothing to do with the pending and subsequently 
executed, merger between the Respondent and another 
firm of accountants. Indeed, I accept Mr Humphries' 
evidence that he did not learn that such a merger was to 
take place in this country until after the Applicant had 
been dismissed. 

Moreover, I accept the evidence of Messrs 
Humphries and Muirhead that it was customary for 
those employed in the human resource service industry, 
particularly those associated with recruitment as was 
the Applicant, to be employed on the basis that one 
month's notice was required to terminate the contract of 
employment. Mr Humphries had a knowledge 
extending over approximately 30 years of the industry 
as it was conducted by the accountancy profession. 
Furthermore, Mr Muirhead, who was not only the 
Respondent's Manager Human Resources, but a 
person with approximately 11 years in the human 
resource service industry, most of which was with 
another firm, was equally emphatic that within the 
industry people in the Applicant's position and of his 
seniority would be expected to give or receive, as the 
case might be, one month's notice of termination of 
employment. Mr Muirhead had recently resigned from 
the Respondent's employ and in so doing gave one 
month's notice in accordance with what he understood 
to be the industry norm. 

Whilst it might be said of Mr Humphries that his 
opinion of the industry custom could be coloured by his 
interest in the outcome of these proceedings, although I 
do not accept that it was, the same could not be said of 
Mr Muirhead. At the time of the hearing of this matter, 
he had left the Respondent's employ and proposed to 
seek alternative employment. Though Mr Muirhead 
testified that when he had worked for PA Consulting 
Services which, as I understand it, is a large firm 
engaged in, amongst other things, the provision of 
management and personnel consulting services, he was 

employed under a contract which expressly provided 
for three months' notice of termination. However he 
said that was abnormal and not the industry standard. I 
accept that to be the fact. Indeed, it was largely 
unchallenged. 

It is difficult to see why the industry norm or standard 
should not apply to the Applicant on this occasion. I do 
not consider the circumstances surrounding his 
employment to be extraordinary. As mentioned the 
promise of a career was, as I find, nothing more than a 
promise that there was scope for ongoing employment 
and with it provision for promotion, as is the ordinary 
concept, of a career. Nor does there appear to be 
anything in his personal history to warrant such a 
departure. I do not, for example, find anything 
untoward about his age. As his appointment by the 
Respondent suggests, his age does not seem to be a 
barrier to future employment in the industry. Having 
regard to his previous marketing experience, it seems he 
is well qualified for the same, or similar, work. The 
advertisement for the job in question suggested that 
experience in the industry was preferable "ideally 
coupled with a marketing/commercial background". 
Although the Applicant says he has been unable to 
obtain full-time employment in the recruitment and 
human resources industry, nor in sales or marketing 
positions, he is, however, currently working in the 
human resources industry five afternoons a week on a 
regular but casual basis. Moreover, in determining what 
is reasonable notice the future employment position 
has to be considered as at the date of dismissal not with 
the benefit of hindsight as the authorities make clear. 
The evidence of Mr Humphries suggests that there is a 
fairly high turnover of staff in the human resources area 
and that there are a number of such jobs in the 
accounting profession. I accept that evidence. In 
addition, there appears to be other sources of 
employment for work of this kind as the work history of 
the Applicant and Mr Muirhead reveals. On the 
evidence adduced in these proceedings I am not 
satisfied that jobs for which the Applicant is qualified 
are so difficult to find that the period of notice which is 
said to be the industry norm should be extended to 
enable him to find alternative employment. 

The Applicant relied, to some extent, upon the fact 
that it seems to have taken him approximately three 
months to commence employment with the 
Respondent from the time he was first offered the job 
now in question. Much the same argument was rejected 
as being illegitimate in both Thorpe v. The South 
Australian National Football League (supra) and in 
Dyerv. Peverill (supra). In any event, it must be said that 
there was little, if any, evidence as to the reason why 
there was such a delay in him taking up employment 
with the Respondent. However, it should be noted that 
when the Applicant wrote to Mr Humphries on 9 
November 1988 accepting the Respondent's offer of 
employment he wrote that due to "special 
circumstances" with his previous employer he needed 
"to comply with their request to remain with them until 
the end of December". What those special 
circumstances are is not clear, but it might fairly be 
taken as suggesting that the period upon which he relies 
is not a reliable indicator on this occasion. Moreover, he 
had much longer service with his previous employer 
than with the Respondent and as to the status of his 
position with his former employer, there was no 
evidence. 

For all these reasons I am simply not satisfied that the 
Applicant has established, on balance, that a term 
providing in excess of one month's notice to terminate 
the contract of employment should be implied into his 
contract of employment. It is for him to establish on 
balance that the terms of his contract are as he claims. 
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Having regard to all the circumstances surrounding his 
employment I am not convinced that such was the 
case. 

The authorities upon which the Applicant relied do 
not, in my view, take the matter any further. As already 
indicated each case must be considered on its own facts 
and is unlikely that any two cases wil contain the same 
facts. An examination of the books and journals reveals 
that in cases of this nature there is a range of 
possibilities as to what is reasonable notice in a given 
situation. 

In the case of Thorpe v. The South Australian 
National Football League (supra) Mr Thorpe, unlike 
the Applicant, was the chief executive. He had 
considerably longer service in the job than had the 
Applicant in the position questioned, was older than 
the Applicant and had few qualifications to aid him in 
the search for alternative employment. Furthermore, 
unlike the Applicant, his previous job had been his only 
other job. It was a job in which he had remained for 
approximately 28 years, and was his only job since 
leaving school. Despite being younger, the Applicant 
appears to have been more mobile in the workforce and 
to be better qualified for alternative employment. In the 
case of Dyer v. Peverill (supra) the employee was a 
senior medical technologist in charge of a privately 
operated laboratory. He was, in the true sense of the 
term, a manager. The position was found to be "a very 
special one in Darwin". There was a considerable over- 
supply of technologists in the field with few 
employment opportunities nearby. That cannot be said 
of the Applicant s position, or at least, on the evidence, I 
am not satisfied that it could fairly be said of it. The 
evidence is that most, if not all, large accounting firms 
have human resource personnel of a kind similar to the 
position offered to the Applicant. Moreover, in neither 
of those cases was there any evidence of custom or usage 
as to the period of notice as there is in this case. 

The Applicant was given leave to amend his claim to 
include a claim for pro rata annual leave based on a 
further two months' employment. Little or nothing was 
said of that claim in the course of the proceedings. 
However, in the view I take of evidence that claim is 
without foundation. In any event there was nothing to 
show that the Applicant had an entitlement to pro rata 
annual leave, still less an entitlement to convert that pro 
rata benefit to cash on termination [see: Lai 
Corporation Pty Limited v. Steinberg (1986) AILR 
492], 

Appearances: The Applicant in person. 
Mr J.N. Uphill on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Anthony T. Copp 

and 
Arthur Young Australia. 

No. 826 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of September 1989. 

Order. 
HAVING heard Mr A.T. Copp in person and Mr J.N. 
Uphill on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Frances Holyoak 

and 
Roman Catholic Archbishop of Perth Incorporated. 

No. 473 of 1989. 
COMMISSIONER J.F. GREGOR. 

12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 20 March 1989 Frances 
Holyoak made application to the Commission for an 
Order pursuant to section 29 of the Industrial Relations 
Act 1979 for the purpose of effecting reinstatement to 
her employment on the grounds that the Roman 
Catholic Archbishop of Perth Incorporated did 
unfairly dismiss her from its employ. The employment 
commenced on 1 October 1986 and was brought to an 
end by a resignation by the Applicant on 18 August 
1988. The Applicant pleads that the resignation was 
forced upon her and amounts to a constructive dis- 
missal. Such dismissal being in the circumstances, 
unfair. 

The facts of the matter appear to be that the Applicant 
was employed by the Respondent at a Senior High 
School operated by it in the southern suburbs. She held 
the position of a Senior Typist and was employed first 
on 1 October 1988 in a part-time capacity. That 
employment continued until 18 August 1988. In the 
meantime the position had become what the Applicant 
chose to describe as permanent and full-time. 

Her impression of the events that occurred prior to 
her dismissal can be encapsulated in the following way. 
She claims that in September 1987 the employer began 
to victimise her. That victimisation apparently relating 
to her concern about methods of deduction of tax and to 
do with petty cash. She says that following these 
incidents there had been what amounted to a concerted 
attempt to obtain her resignation. She said that in the 
remainder of the year not only her employer but her 
office colleagues tried to create a stressful work environ- 
ment for her. They caused difficulty in her relationship 
with teachers by putting her office facilities in a loca- 
tion which made it difficult for her to have face to face 
contact with them. They also refused her access to office 
equipment so that she could not discharge her 
functions properly. These actions increased in intensity 
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manifested by refusing to allocate her relief staff while 
at the same time giving her extra duties. These extra 
duties amounted to her doing the work of other staff, 
who had been granted leave so that she not only carried 
out their work but her own as well. All of this activity 
weighed heavily upon her and eventually she became 
unwell and attended her doctor who diagnosed her as 
suffering from stress. According to her evidence the 
doctor told her to have at least six weeks off. However, in 
the event she only took two weeks because she felt that 
any longer absence may be held against her. 

In her evidence the Applicant recited various events 
which she said aggregated to intensify the pressure 
upon her until it reached a stage where she could no 
longer cope and she therefore contacted the Catholic 
Education office for help. She says that this annoyed 
her Principal even though he should have been aware 
of her action. The Applicant though continued with her 
contact with the Catholic Education office and spoke to 
a guidance officer, who according to the Applicant 
urged her to resign from her position. This action, the 
Applicant says, was supported by the Principal of the 
school who also urged her to resign. After a meeting 
with him she typed out her resignation and the contract 
was brought to an end. She later formed the belief that 
the dismissal had been forced upon her and therefore 
commenced this action. 

The Applicant gave evidence in support of her case. 
She described through reference to exhibits how she 
was employed at the college (Exhibit 1). She supported 
her claim concerning the alleged unlawful deduction 
from her wages by presenting her pay slips in Exhibit 2. 
The final exhibit presented to the Commission on her 
behalf was her letter of resignation, the text of which I 
will incorporate inter alia hereunder:— 

Dear Michael, 
Please accept this letter of resignation to be 

effective from today. 
Thank you for your support help and advice, 

especially over the last few days. 
Sincerely 
Frances 
PS: Would you please be able to enclose a 

reference in the letter you post so as it will enable 
me to have a track record in the workforce for 
future job applications. 

(Exhibit 3) 

I understand from the evidence of the Applicant that 
she now claims that the termination of her contract of 
service which came about with the presentation of this 
resignation was forced upon her as also was the wording 
of the resignation. 

The Respondent denies the claim in full. It denies 
that the Applicant was ever employed as a full-time 
typist as claimed. To the contrary, it says on receipt of 
resignation tendered by her on 18 August 1988, such 
resignation having failed to give the required notice or 
payment in lieu of notice, it accepted the resignation 
and notwithstanding the form of it and paid to the 
Applicant an appropriate portion of annual leave in the 
form of an ex gratia payment equal to three weeks" 
wages. It further denied any suggestion that she was 
either victimised by any agent of the employer or by her 
colleagues or that she was isolated or that she was 
constructively dismissed. It conceded however that she 
was advised to consider resignation because it had 
become quite apparent that she was suffering from 
stress and was not able to satisfactorily complete her 
tasks. However, this advice was only offered after exten- 
sive efforts were made to assist and rehabilitate her. The 
Respondent is not aware and was never aware that the 
efforts made to assist the Applicant were interpreted by 
her as being pressure and says support for this view can 

be gained from the Applicant's letter of resignation 
which gave no evidence of this. Further that after the 
employment contract had finished, officers of the 
Catholic Education had been successful in obtaining 
an alternative position for the Applicant albeit not a 
permanent position. 

In the main the Respondent answered the claim 
through the evidence of Michael Devine, who is the 
Principal of the high school involved. By the 
presentation of evidence the Respondent sought to 
demonstrate that a fair and proper approach had been 
taken to the employment difficulties which occurred 
with the Applicant over the period of her employment. 
For instance. Exhibits Ml. M2, M3, M6, M7 and M8 all 
relate to applications from leave of various natures for 
the Applicant and all of which contain approvals from 
Mr Devine, the language of those approvals being 
indicative of goodwill and what can be described as a 
normal employment relationship. In Exhibits M10 and 
Mil, which are schedules showing the work to be 
performed by the administrative staff, the Respondent 
sought to demonstrate that the Applicant was not 
singled out for any special attention. The Respondent 
suggested that attempts had been made to co-operate in 
all ways with the Applicant. Exhibit M14 shows how she 
was encouraged to develop a set of duties for herself to 
properly organise her time and the final exhibit was 
M15 which, as I understand it, was produced to further 
demonstrate that there was an atmosphere of goodwill 
between the parties. 

At no time in his evidence did Mr Devine allege that 
the Applicant was not suffering difficulties, to the 
contrary he was aware of them and did everything 
within his power to provide relief for her. That went as 
far as contacting the Applicant's husband with whom 
the Principal of the school had a long-standing 
personal relationship. That contact according to Mr 
Devine, was one which he felt able to make because of 
his close relationship with the family over a period of 
time. 

There was other evidence presented in the case. The 
Applicant's husband, Lawrence Stewart Holyoak 
presented his views of matters and Miss V.G. Mich was 
also called. I do not intend to summarise the evidence of 
these witnesses as it is not germane to the matters for 
adjudication nor do I intend to recite the evidence of Mr 
V.G. Evans, the Bursar of the College, as his evidence is 
of a similar nature. 

There were very few submissions made by either of 
the advocates in this case but there is one argument 
advanced, by Ms Jurin, who appeared on behalf of the 
Applicant which I believe crystallises the whole of the 
reason that this matter has proceeded. On page 70 of the 
transcript she says:— 

It is her evidence as a witness-in-chief and there 
is no doubt in the Applicant's mind that that harsh- 
ness was there. Unfairness was there and it created 
considerable hardship on her in her place of 
employment. 

That indeed is the nub of the case. The Applicant's 
own representative says in effect the feelings of harsh- 
ness are the product of the Applicant's mind. I have 
carefully assessed the evidence that has been given. 
During the case I had occasion to caution the 
Applicant's agent on a number of times concerning her 
gross leading in examination-in-chief. Notwithstand- 
ing that, the Applicant's own conduct and words in the 
witness box support the conclusion that her agent has 
reached. It is a conclusion for which the employer 
cannot be held responsible. 

On my understanding of what has happened in this 
case we have an employee who was unhappy in her 
work and an employer who, at least on the evidence 
presented to me, has done everything possible to assist 
her in the discharge of her duties. It is obvious from the 
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evidence that the Applicant was in difficulty with her 
work, not because she was not dedicated, to the contrary 
she was committed to her job to the extent that the 
commitment was exclusive of a reasonable relation- 
ship with the rest of her workmates. A number of actions 
were taken by the Respondent to try and relieve the 
situation but were to no avail. The Applicant appeared 
to become more and more concerned about her job so 
that she eventually received assistance, first from a 
medical practitioner and then from the Catholic 
Education office through its guidance services. It seems 
to me that the advice from the guidance officer 
concerning resignation was the type of sensible and 
reasonable advice one would expect would come from a 
professional experienced in counselling. If the job was 
so disruptive to the Applicant's health and caused her 
continuing concern and upset, it is plainly obvious that 
she should remove herself from the situation. This same 
sort of advice coming from the Principal of the school is 
not unusual either, given the evidence of his continued 
and continuing efforts to assist the Applicant to cope 
with the situation. 

The agent for the Applicant attempted to throw doubt 
upon the resignation, which is produced in Exhibit 3, on 
the grounds that it is unsigned and it is unusual in its 
construction. The letter presented is clearly marked 
with a stamp as a copy. The original has not been 
produced, 1 do not know therefore whether it was signed 
or not. Notwithstanding, I see nothing in the wording of 
the document before me which would convince me that 
the scheme of events which I have described above did 
not occur. We have a situation where the exhibits 
produced by the Respondent show a reasonable 
relationship between the Principal of the school and the 
Applicant. The wording in this letter is not inconsistent 
with the type of comments which appear on many of the 
other , exhibits. I therefore am unable to form the 
conclusion that there is something sinister about the 
letter of resignation. 

For all of these reasons I must conclude that there was 
no dismissal at all. The Applicant terminated her own 
contract of service. The jurisdiction residing from 
section 29 of the Act therefore does not arise. 

It would be remiss of me if I did not make one further 
comment concerning the conduct of this case. I have in 
previous matters, particularly in Stothart v. Meyers 
(1987 67 WAIG 1863 at 1865 and 1866) commented upon 
the difficulties the Commission faces when persons 
appear as agents in section 29 cases when they are 
neither trained nor competent to do so. If an Applicant 
chooses to give a Warrant to Appear as Agent to a 
person, the Commission, at least on the face of it, has no 
option but to hear from that person. Neither the 
Commission nor the Applicant is protected from 
people who would hold themselves out to have skills 
that they do not possess. In the case of legal 
practitioners the public is protected by the Legal 
Practitioners Act 1893. There is no such protection in 
the case of lay Advocates. I would not categorise this 
litigation as vexatious but is is passing strange that the 
Agent for the Applicant is not only an ex-employee of 
the same senior high school but who also brought to this 
Commission a matter involving similar claims 
concerning her own termination. Eler attitude and 
response to some questions from the Commission 
during the case indicated a less than dispassionate 
involvement with the whole of the exercise. It is 
behaviour that I believe this Commission should not 
have to tolerate, nor should Respondents be forced to 
the expense of defending such claims to say nothing of 
the costs to the public purse. 

The matter will be completed by an Order for 
dismissal. 
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Appearances: Ms M. Jurin appeared for the 
Applicant. 

Mr A. Metaxas and with him Mr P.A. Gair appeared 
for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Frances Holyoak 

and 
Roman Catholic Archbishop of Perth Incorporated. 

No. 473 of 1989. 
COMMISSIONER J.F. GREGOR. 

12th day of September 1989. 

Order. 
HAVING heard Ms M. Jurin on behalf of the Applicant 
and Mr A Metaxas and with him Mr P.A. Gair on 
behalf of the Respondent, the Commission pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRI AL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Irene loannakis 

and 
Perth Finishing College Pty Ltd. 

No. 1654 of 1989. 
COMMISSIONER G.J. MARTIN. 

1st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: The applicant pursuant to 
section 29(b)(ii) of the Act claims that she was not 
allowed, by the respondent, benefits to which she was 
entitled under her contract of employment, namely: 

1. Six weeks'notice : $ 4 384.62 
2. Leave loading : $ 511.54 
3. Vacation leave : $ 3 434.62 
4. Seven days' salary : $ 1 623.08 

Total (gross) : $10 815.40 

The application was not answered by the respondent 
and there was no appearance by or on behalf of the 
respondent when the matter came for hearing on the 
25th day of August 1989. 

I heard the applicant's submissions on that day and 
requested of her a copy of her letter of appointment, 
since received and now Exhibit 1, and adjourned 
proceedings for that purpose. 

I believe I now possess all of the applicant's relevant 
details to determine the application and now so do in 
the following terms. 

From Exhibit 1, 
• The applicant was appointed from the 13th 

day of June 1988 to the respondent's academic 
staff. 
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• The applicant's area of responsibility was to 
be the marketing and promotion of the school, 
overseas student liaison and assistance with 
the school's programme for pastoral and 
welfare activities and such activities as would 
promote the well being and academic success 
of students in a residential situation. 

• The applicant's salary was $32 000 per annum, 
later increased to $38 000 per annum to be 
paid fortnightly. 

• The general conditions of employment for the 
applicant were to be in accordance with the 
Independent School Teachers Award 1976. 

The applicant told me that her role was that of a 
Deputy Principal and Marketing Manager and that the 
school catered for students in years 10, 11 and 12 and 
also provided a specialist English language course for 
students from overseas countries such as Thailand and 
Korea. 

The applicant further told me that the contract of 
employment came to an end when on the 3rd day of July 
1989 she was told by the respondent's incoming 
Principal that the marketing side of the school's 
operations would be wound down and that she, the 
applicant, was no longer needed, and to leave 
immediately. 

On protesting that she had been appointed by the 
Managing Director, that person shortly thereafter 
confirmed that the view expressed by the incoming 
Principal was shared by him. 

The applicant cleared out her desk on the 4th day of 
July 1989 and that was the end of the parties' relation- 
ship. 

The applicant was last paid wages for the fortnight 
ending the 23rd day of June. 

From that background I find that 
• The Independent School Teachers' Award No. 

27 of 1976 applies to the respondent pursuant 
to section 37 of the Act. 

• That award does not apply to the applicant by 
virtue of Clause 4.—-Scope and Clause 5.— 
Definitions of the Award (68 WAIG p. 2248 at 
p. 2249). 

® The provisions of the award formed part of the 
applicant's contract of employment (Exhibit 
1). 

• The applicant was not paid one week's salary 
in accordance with her contract of 
employment, for the period 24 June 1989 to 3 
July 1989. 

• The respondent was not accorded six weeks' 
notice or moneys in lieu in accordance with 
her contract of employment via Clause 7.— 
Contract of Service of the Award (68 WAIG p. 
2248 at p. 2249). 

• The applicant was not paid for Holidays and 
Vacations in accordance with the Contract of 
Service (68 WAIG p. 2248 at p. 2250). 

• The applicant has no claim for the payment of 
a leave loading in accordance with the 
contract of employment (68 WAIG p. 2248 at p. 
2250). 

I therefore find that the respondent owes to the 
applicant the following moneys — 

One week of salary : $ 730.77 
Six weeks' salary in lieu of notice : $ 4 384.62 
Moneys in lieu of Holidays 

and Vacations (13.5 weeks) : $ 9 865.40 
$14 980.79 

I so determine the application in the terms of the 
minutes of the proposed Order which now issue. The 
parties may speak to the Minutes of the Proposed Order 
if they so wish at a time to be arranged with me. 

The applicant appeared on her own behalf. 
There was no appearance by or on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Irene loannakis 

and 
Perth Finishing College Pty Ltd. 

No. 1654 of 1989. 
COMMISSIONER G.J. MARTIN. 

28th day of September 1989. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent shall, within 21 days of the 
date of this Order, pay to Irene loannakis of 10 
Buckthorn Way, Duncraig, the amount of 
$14 980.79. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Peter Maxwell Mouritz 

and 
Shire of Esperance. 

No. 550 of 1989. 
COMMISSIONER J.F. GREGOR. 

19th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 7 April 1989 Peter 
Maxwell Mouritz (the Applicant) applied to the 
Commission for an Order for his reinstatement as a 
health surveyor/meat inspector for the Shire of 
Esperance. The Applicant claims that he was dismissed 
on the grounds of his alleged neglect of duty and that at 
an enquiry held into that alleged neglect of duty he was 
not afforded natural justice in that he was not provided 
with notice, or any notice at all, of the allegations made 
against him, nor was he permitted to call any evidence 
on his behalf. The Applicant denies that there was 
neglect of duty in any way such as to warrant his 
dismissal. The Shire of Esperance (the Shire) says that 
the Applicant was dismissed from his employment in a 
fair, lawful and reasonable manner and in accordance 
with the strict requirements of the Health Act. The 
Applicant was not denied natural justice as was alleged. 
His dismissal was entirely justified and he is therefore 
not entitled to the relief sought or to any relief. The 
matter was heard in Esperance on 8. 9 and 10 August 
1989 with a further hearing in Perth on 24 August 1989 at 
the conclusion of which proceedings the decision was 
reserved. 
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During the conduct of this case the Commission 
heard a large body of verbal evidence supported by 
documentation and rather than recite all of that 
evidence it is best that I describe by narrative those 
issues which I believe describe the circumstances which 
should be taken into account in the adjudication. 

The application concerns the termination of service 
of Peter Maxwell Mouritz. It appears that the Applicant, 
who is now aged 42 years of age, has been in the meat 
industry for most of his life. He had been apprenticed as 
a butcher and studied part-time to become a meat 
inspector. After qualifying as a meat inspector he 
worked for the Commonwealth Department of Primary 
Industry as a meat inspector at various abattoirs 
throughout Australia. After IV2 years v/ith the 
department he entered into his own business which he 
quit after four years. By further part-time study he then 
obtained a health surveyor s qualification. After some 
months away from the industry he obtained employ- 
ment as a meat inspector/health surveyor for the Shire 
of Boulder. On 25 February 1985 he then moved to the 
Shire of Esperance to take up a position of meat 
inspector and health surveyor. This being the position 
he held at the time of the termination of his service. As I 
understand it, throughout the time of his employment 
his duties included a mixture of responsibilities, some 
of those relating to health inspection duties around the 
town of Esperance but in the main part his occupation 
was that of a meat inspector. 

It was in this capacity that he was employed at the 
Shark Lake Abattoir. During April a matter arose 
involving the Applicant and the Shire concerning the 
hours to be worked at the abattoir. He was asked to sign 
a document (Exhibit N2) by which he would agree that 
the ordinary hours of duty at the abattoir would not 
exceed 38 per week, or eight per day to be worked 
Monday to Friday between the hours of 7.00 a.m. and 
5.30 p.m. The effect of this arrangement would be to 
allow the working of those hours without attracting the 
penalty payments that they would otherwise attract 
under the Award which covers the work. The Applicant 
did not sign the letter which he understood would have 
the effect of post dating the agreement. This was an 
action which he felt he could not take and therefore the 
issues raised in the letter remained abroad between the 
parties. This problem took on a further dimension 
when there were discussions between the Applicant and 
Mr John Burton, who is the Principal Health Surveyor 
employed by the Shire. 

Those discussions occurred on 26 August 1988 and 
canvassed a range of issues which Mr Burton wanted to 
raise. Primarily they fell under two broad headings. The 
first involved work performance and the second, the 
overtime claim which was the subject of the letter 
referred to previously. 

Mr Burton committed his understanding of the 
conversation held on the 26th to writing and gave a copy 
of that writing to the Applicant in a memorandum 
dated 29 August. Apparently Mr Burton did so because 
firstly, he wanted to make it clear thatthe issues were not 
inter-related because he had gathered the impression 
from the conversation on 26 August that the Applicant 
thought that they were and secondly it was important 
that the Applicant be advised in detail of complaints on 
his work performance. It was also conceded in the 
memorandum that some of the complaints also 
concerned the other meat inspector at the works, Mr 
Ken Powell, but those issues were addressed with him 
separately. Insofar as the Applicant's work 
performance was concerned, Mr Burton cited his 
complaints under 18 separate heads in the 
memorandum. He then set out his understanding of the 
Applicant's overtime claim, emphasising that it was a 
matter solely for the Applicant to address with the 

union involved and the Council. He also made clear 
that he did not wish to be associated with the claim and 
that the claim was not to be associated with the Health 
Department as a group. It was an individual matter to 
be processed on its own merits. 

Mr Burton had commenced duty at the Shire in the 
position of Principal Health Surveyor on or about 1 
March 1988. Between then and November of that year 
he says that he raised concerns on the work 
performance of the Applicant with him on at least 12 
occasions and that late in October 1988 he had decided 
that the continuation of the employment under the 
existing circumstances was unacceptable. He 
apparently wrote a report on the matter for presentation 
to the appropriate Committee of Council, which as I 
understand it was the Properties and Town Planning 
Committee. On 14 November 1988 a memorandum was 
sent to the Applicant advising him to present himself to 
a Committee meeting to be held on 15 November to 
discuss concerns relating to the standard of meat 
inspection service at the Shark Lake abattoirs. On, or 
about, that time Mr Burton formed the view that both 
meat inspectors at the abattoir were involved in aiding 
and abetting the abattoir owners to defraud both the 
WA Lamb Board and the Shire by understating the kill 
of lambs. This view was based upon a statement which 
had been made by a Mr Ken Powell the other inspector 
employed by the Shire at the Shark Lake abattoir. 
Apparently he had made a statement to an inspector of 
the Meat Board, one H.L. Taylor, on 14 November 1988 
(Exhibit N19). Information concerning this statement 
had been passed to Mr Burton. 

On 15 November the Properties and Town Planning 
Committee met. Apparently it considered the report 
from Mr Burton concerning the alleged lack of 
attention to duty by the Applicant and made a 
resolution that the matter should be referred to the 
Public Health Department for action pursuant to the 
provisions of the Health Act. According to Mr Burton 
the decision on reference to the Public Health 
Department was made prior to the Committee being 
advised of the statement by Mr Powell, but that a hand 
written abbreviated statement was made available to 
Committee members later and that statement was 
transmitted to the Public Health Department for use at 
its discretion. This action was never revealed to the 
Applicant. 

The next the Applicant heard of the matter was when 
he received a letter on 22 October 1988 in which he had 
been advised that in view of his apparent neglect of duty 
and unsatisfactory work performance at the Shark Lake 
abattoir communication had been made with the 
Executive Director for Health seeking his removal from 
office. The letter also went on to say "and from the 
employ of the Esperance Shire Council"; the removal 
from office and from employ appear in the letter to be 
connected but why that is so was not explained to the 
Commission. In any event, the letter went on to advise 
the Applicant that he was suspended from duty on pay 
pending the decision of the Health Department 
(Exhibit N5). 

The next significant event was a court judgment on 9 
December 1988, made as the result of prosecutions 
taken by the Western Australian Meat Marketing 
Corporation against Kel-tudNominees Pty Ltd, trading 
as K. Grieves and R. Read, who are the Managers and 
operators of the Shark Lake abattoir. The prosecutions 
were taken in accordance with the provisions of section 
19 of the Marketing of Lamb Act 1971 and resulted in 
the submission of a guilty plea, fines and costs in the 
vicinity of $200 000. On 12 December 1988 the 
Applicant received another letter (Exhibit N6) in which 
he was told that as a result of those proceedings it would 
be now necessary for the Council to enquire into its 
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inspection service and that he was required to attend a 
meeting of the Properties and Town Planning 
Committee at 10.00 a.m. on 13 December 1988. 

In due course there was a meeting of full Council and 
by letter dated 25 January 1989 (Exhibit N9) the 
Applicant was told that the Council had resolved to 
cease payment of his salary from the pay period ending 
11 January. The second paragraph of the letter gave 
further advice to the Applicant, the advice becoming 
relevant in these proceedings and I therefore quote it in 
full— 

You are also advised that Council is satisfied that 
you are in further neglect of duty with regard to the 
lamb discrepancies as confirmed in the court 
action between the WA Meat Corporation and Kel- 
tud Nominees (sic). 

In the meantime, and following the letter of 22 
November 1988, (Exhibit N5) the Public Health 
Department had put into train enquiries into the 
request from the Shire of Esperance for the 
Department's approval to remove the Applicant from 
office on the grounds of neglect of his duties at the Shark 
Lake abattoir. The evidence indicates that an officer 
from the Department, after prior arrangement between 
the parties, arrived in Esperance on or about 1 
December 1988 with the express purpose of conducting 
an investigation on behalf of the Department. The 
conduct of that enquiry becomes important because Mr 
Nisbet, of Counsel, who appeared for the Applicant, 
says that it was this enquiry which led to a denial of 
natural justice for the Applicant. It is therefore 
necessary that I, as best 1 can from the information 
before me, record what happened at that enquiry. 

The investigating officer, Mr Bolton, who did not give 
evidence in these proceedings, conducted his enquiries 
during which he interviewed officers of the Shire 
including Mr Burton, a Mr Van der Snoek, who is a part- 
time meat inspector employed by the Shire, Mr Ken 
Powell and the Applicant. According to the Applicant's 
recollection of events Mr Bolton had said words to the 
effect that he had statements from Messrs Powell and 
Van der Snoek and that the case "did not look good" for 
the Applicant. There was also present at the enquiry an 
Industrial Officer from the Municipal Officers' 
Association. In his evidence he verified the remarks 
made by Mr Bolton but he did not take part in any of the 
proceedings because Mr Bolton declined to allow that. 
According to the Applicant he had asked Mr Bolton for 
permission to produce documentary evidence of proof 
of his denials of the assertions against him, see written 
accusations against him and call witnesses to prove the 
truth of his denials or the assertions against him, all of 
which were refused. At the conclusion of the interviews 
Mr Bolton, who on the Applicant's version of the 
accounts had denied him the opportunity to call 
evidence and produce evidence, asked for his 
resignation. The Applicant asked for time to consider, 
and was given until 10.00 a.m. on the following Monday 
morning. In the event, he refused the invitation to 
resign. 

The next significant event was, what was described by 
the Applicant, as an appeal against the actions of Mr 
Bolton. I will make comment later in these Reasons 
concerning whether I agree that the proceedings which 
occurred before the Executive Director of Public 
Health, Mr Richard Lugg, who apparently at the time 
was also Commissioner for the purposes of the Health 
Act 1911-1973, were an appeal or not. The proceedings 
to which I refer took place on 9 February 1989. At the 
hearing the Applicant was represented by Counsel, who 
had lodged a written submission, attended the hearing 
and called evidence from the Applicant's witnesses, in 
the absence of any representative of the Shire. In the 
event, on 6 April 1989 Doctor Lugg issued to Counsel for 

the Applicant his decision in the matter (Exhibit N10). 
In shorth that decision indicated that it had been 
determined in the circumstances that approval should 
be given for removal of the Applicant from office. The 
letter also indicated that the Shire had been informed of 
the decision and they must have been, because on 11 
April 1989 a letter of termination was sent to the 
Applicant (Exhibit N12). 

During the proceedings much attention was given by 
the parties to issues arising from alleged involvement by 
the Applicant in events which were associated in some 
way with the prosecution to which I have referred in the 
narrative above. However, nothing in the writing that 
has been exchanged between the Council and the 
Applicant supports that proposition. Exhibit N9 in the 
second paragraph seems to me to add to the matters 
which were already before the Council concerning 
neglect of duty a further item which is not expressed 
with any preciseness at all but was said to be "with 
regard to lamb discrepancies as confirmed in the court 
action between the WA Meat Corporation and Kel-tud 
Nominees". Until the time ofhearing I can find nothing 
which would indicate that the termination was based 
upon issues arising from those matters. As I understand 
Mr Nisbet's position, even if I am wrong concerning 
that, he says that the matters affecting the recording of 
lamb kills at the abattoir occurred contemporaneously 
with events concerning the alleged neglect of duty and 
that they therefore must have had an influence upon the 
decisions which were made. 

I have given close attention to the evidence which was 
presented on behalf of all the parties and I have listened 
to the summaries and commentaries upon the evidence 
submitted by both Counsel during their addresses. I 
have also read with care the writing concerning The 
Opportunity to Controvert Adverse Testimony from Natural 
Justice, 2nd Edition, Doctor Jeffrey Flick, Butterworths 
1984 that Mr Nisbet was kind enough to supply me. 

In consideration of all those matters I am of the view 
that the first step I should take in adjudication is to 
ascertain whether the matters concerning the alleged 
neglect of duty in respect of work performance of the 
Applicant are sustainable. It they are not, then I would 
need to traverse the allegations concerning falsification 
although I am not at all sure that those matters are 
relevant given that I should, in the main, give my 
attention to those issues which occurred at the time of 
termination. Post termination matters can have effect of 
course, but it would be wrong in my view, if those post 
termination events which were raised during hearing 
were to be accorded a more substantial weight than they 
had when they were first raised in letters to the 
Applicant and I refer, of course here to Exhibit N9. It 
follows that must be so, because the Applicant has less 
oportunity to properly prosecute his claim given that he 
did not know the full measure of the Respondent's 
objection to his continued employment. I move now to 
my impressions of the evidence of those witnesses 
whose statements I need to consider in my analysis of 
the first step in the events as I have described earlier. 

Insofar as the Applicant is concerned I agree with Mr 
Nisbet that he was not shaken in crossexamination but I 
have a concern about the way in which he answered the 
questions put to him. The answers had the feeling of 
rehearsal about them, it would be wrong to say glib, but 
they were such that it appeared to me that a story had 
been created from which no diversion would be made, 
however small. I therefore have some feeling of doubt 
concerning the evidence given. As for Mark Haywood 
and Clarence McKenna 1 have grave doubts about their 
evidence. They obviously were keen in their support of 
the Applicant but the reasons for that support appeared 
to me to have more to do with their own self-interest 
than with providing the Commission with a historical 
resume of what occurred. I say the same concerning 
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Michael Harris. I make no comment at this point in 
time concerning the evidence of Kelvin Grieves, John 
Read, Anthony Rose and Allen Read whom I will return 
to later if it becomes necessary. 

The first witness for the Respondent was John 
Burton. I found Mr Burton to give his evidence in an 
honest, straightforward and caring way. If he did falter 
at all, I believe it was in the event that he was struggling 
to ensure that he gave truthful answers. I found Ab Van 
der Snoek to be of a similar nature. I have no need to 
comment concerning Allen Smedley as his evidence 
has in my view little influence on the case. I would not 
discount the evidence of Henry Lloyd Taylor as does Mr 
Nisbet, however I need not make a positive finding 
concerning his evidence unless I need to proceed to 
consider issues involving the falsification of the lamb 
kill numbers. In respect to Mr Kenneth Powell it is 
difficult to accept the evidence of a person who admits 
that he has falsified records and been involved in 
continuation of that behaviour over a period of time. 
Therefore so far as his evidence concerns the perform- 
ance of the Applicant of his ordinary duties I would be 
inclined to give little weight to it. In summary, insofar as 
the major witnesses are concerned I find that where 
there is conflict between the evidence of the Applicant 
and that of John Burton I would prefer the evidence of 
Mr Burton. I also prefer the evidence of Ab Van der 
Snoek to evidence presented by witnesses for the 
Applicant. 

The impression I gain of the Applicant is that he is a 
man of experience in the meat industry. His record 
clearly indicates this to be so, but there is much to 
suggest that he is a man who would rather get on well 
with people than enforce the rules. The duties of a 
health inspector and a meat inspector are sometimes 
unpleasant ones. He says that in his relationship with 
the people in the town and at the abattoirs he can get 
more done by a quiet approach. His supporters, who 
gave evidence on his behalf confirm that this is his 
approach, however I am not inclined to accept all of 
their evidence. I believe that they have a vested interest 
in having an inspector whose standards are less than 
rigorous and it is clear from the evidence that they were 
the standards the Applicant applied. I accept the 
evidence of Mr Burton that there were a number of 
occasions on which he raised with the Applicant the 
style of his work. I accept Mr Burton's suggestion that 
there was no problem with the Applicant's professional 
competence, if one can describe it that way, but there 
was obviously a problem with his application to 
performing a professional job. For instance, there 
should have been no need for issues concerning 
hygiene at the abattoirs like the incident concerning the 
holes down through which the trotters were to be 
placed. Housekeeping in an abattoir is extremely 
important and the guardian of public health in an 
abattoir, which must be hygienically clean, is the meat 
inspector. I accept the evidence of Mr Ab Van der Snoek 
that during the time he relieved the Applicant when he 
was on leave, the standards improved and that caused 
discomfort for people at the abattoirs. That is truly 
demonstrative that the standards were not right when 
the Applicant was working. The standards were 
maintained for a while on his return from leave but 
according to the evidence of Mr Burton again they 
slipped. I can see why eventually a report was made to 
the appropriate committee of the Shire concerning the 
hygiene standards. It would be the duty of Mr Burton to 
do so. His evidence should not be discredited by the 
obvious fact that he is not a skilled meat inspector, he is 
a highly qualified man and he, with ordinary 
observation and commonsense, would be able to 
identify that hygiene standards which were less than 
acceptable were being allowed to exist at the 
abattoirs. 

Therefore given the history of events it would be no 
surprise, that the report was made to the Properties and 
Town Planning Committee and it opted to take the step 
of advising full Council to move for the removal of the 
Applicant's appointment under the Health Act. There is 
a concern, though; that the Councillors, who made the 
decision could have been affected by knowledge which 
they may have had concerning the alleged involvement 
of the Applicant in falsification of records. Coupled 
with that the forwarding of the information on 
falsification to the Public Health Department, which 
had no need for that knowledge, is also a concern to me. 
Therefore it is necessary to examine what occurred with 
the enquiry conducted by the Public Health 
Department. 

The thrust of the Applicant's complaint was that the 
enquiry conducted by the inspector, Mr Bolton was 
done in such a manner as would deny the Applicant the 
right to be properly heard in his own defence. I agree 
with Mr Nisbet that there were good grounds to have 
made the complaints that he did in his submission to 
the Health Department. If Mr Bolton is the person 
empowered to make the decision to remove the 
Applicant from the list of persons who can be a health 
inspector or meat inspector under the Health Act then 
there are grounds for complaint. Therefore I must 
examine that aspect and I do so by referring to the 
Health Act 1911-1973 as amended. 

In section 3(1) — Definitions of the Health Act, 
'Commissioner' means 'the Commissioner of Public 
Health'. By section 10 the Governor can appoint from 
time to time any person to act for such time as the 
Governor thinks fit as deputy of the Commissioner 
during the absence or illness of that Commissioner. A 
deputy has the power to perform all of the duties of the 
Commissioner. By section 11 the Governor has power 
to appoint and remove medical officers of health, 
health surveyors and other officers as he considers 
necessary for the efficient administration of the Act. 
Section 12 sets out the powers of the Commissioner and 
the officers who are appointed pursuant to section 11 
and, as I understand it, provides that the Commissioner 
or any medical officer or health surveyor acting with his 
authority have all the powers of a medical officer of 
health or health surveyor of a local authority and can 
exercise those powers in any part of the State. Section 13 
creates the power for the Commissioner to hold, or 
order to be held enquiries, or investigations as he deems 
necessary for any matter concerning public health in 
any place. 

Moving to section 32 and I include it in full as 
follows— 

32 (1) The Commissioner may, by order, 
remove any Medical Officer of Health, 
Health Surveyor, or analyst of a local 
authority appointed for the purpose of 
this Act. 

(2) No person so removed shall be eligible for 
re-appointment without the previous 
approval of the Commissioner. 

(3) When a person is removed under the 
provisions of this section the 
Commissioner may, by order, require the 
local authority to fill up the vacancy as 
hereinbefore provided; and if the local 
authority makes default in doing so, the 
Commissioner, with the approval of the 
Governor, may appoint a successor to the 
person so removed. 

(4) No Medical Officer of Health, Health 
Surveyor or analyst of a local authority 
shall have his remuneration reduced or 



be removed by the local authority without 
the previous approval of the 
Commissioner. 

As I apprehend it the section creates the power for the 
Commissioner to remove, and bars further appoint- 
ment without previous approval of the Commissioner. 
There is no authority in that section, or in the previous 
sections I have cited, which grants the Commissioner 
power to delegate the authority contained in section 32. 
I conclude, as in effect did MrNisbet at page 2 of Exhibit 
Nil, that Mr Bolton conducted his investigation at the 
direction of the Commissioner. However that 
investigation could only have been pursuant to section 
13 of the Health Act. Therefore the proceedings before 
Doctor Lugg on 9 February, who at that time was 
exercising the powers of the Commissioner of Public 
Health, were the proceedings which occurred under 
section 32 which led to the removal of the Applicant 
from the office of Health Surveyor. 

It was at those proceedings that the Applicant was 
represented by Counsel who had made submissions to 
Doctor Lugg, who had drawn to his attention the law 
involved and the conclusions and effects of the 
investigation conducted by Mr Bolton and who had 
called witnesses in support of the Applicant's case, 
There can be no suggestion therefore that the exercise of 
the power contained in section 32 of the Health Act has 
not been properly performed and the type of hearing 
would on the face of it be fair and proper in the 
circumstances. Weight is given to this analysis because 
in his letter (Exhibit N10) to Mr Nisbett Doctor Lugg 
acknowledges that even though there was uncontested 
information received during Mr Bolton's investigation, 
it nevertheless gave rise to a strong inference that the 
Applicant had been lenient towards the management of 
the Shark Lake abattoirs and that inference was not 
discounted by witnesses that Doctor Lugg himself had 
heard to the contrary. He then exercised the power to 
remove the Applicant from his office under the Health 
Act. I must accept that the Commissioner in the 
discharge of his statutory duties, did so on the basis of 
the information put to him during the hearing on 9 
February. It is supposition, and there is no evidence 
before me to suggest it, that he was either in possession 
of, or brought to bear, information concerning the 
alleged falsification of records. The decision of the 
Commissioner is clearly directed to the performance of 
the duties of the Applicant as a person appointed under 
the Health Act and for no other reason. 

Acting upon this information the Council dismissed 
the Applicant. I have had a similar opportunity to the 
Commissioner of Public Health to listen to evidence 
and to review all of the issues that are concerned in this 
matter and, the conclusion to which I come coincides 
with his. I can find no fault in the process which led to 
the termination as it relates to the neglect of duties. This 
being so it is not necessary to canvass the matters which 
arise from the alleged falsification of figures. In any 
event I have my grave concerns at the quality of the 
evidence before me concerning that issue and on sober 
consideration of the matter it is best that, seeing it is 
unnecessary for me to venture into that area, I refrain 
from doing so as the issues may in due course be of 
concern in another jurisdiction. 

It is for all the above reasons that I find that the 
Applicant was not unfairly dismissed and this 
application will be decided by an Order of dismissal. 

Appearances: Mr Nisbet, of Counsel, appeared for 
the Applicant. 

Mr S. Edwards, of Counsel, appeared for the Shire. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Peter Maxwell Mouritz 

and 
Shire of Esperance. 

No. 550 of 1989. 
COMMISSIONER J.F. GREGOR. 

19th day of September 1989. 

Order. 
HAVING heard Mr Nisbet, of Counsel, on behalf of the 
Applicant and Mr S. Edwards, of Counsel, on behalf of 
the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29.—Unfair Dismissal and 

Contractual Benefits. 
Mickey James Riley 

and 
Western Australian Baseball League 

(Incorporated). 
No. 1407 of 1988. 

Development Officer Sport and Recreation 
COMMISSIONER GJ. MARTIN. 

7th day of April 1989. 

Termination — whether respondent and employee in 
any industry — whether industrial matter — 
determined to be an industrial matter — leave to 
appeal granted to respondent. 

Reasons for Determination. 
THE COMMISSIONER: This is an application 
brought pursuant to section 29(b) of the Act and by 
which the applicant seeks that he be reinstated in 
employment with the respondent on the ground that he 
has been unfairly dismissed from his employment or 
alternatively that he be paid moneys for benefits that he 
has not been allowed by his employer to which he was 
entitled under his contract of service. 

The respondent denies both of these claims wholly. 
The respondent at the commencement of 

proceedings on the 20th day of December 1988 
indicated that it would argue that the matter before me 
was not an "industrial matter" as defined in the Act. 

Accordingly proceedings on that day and the next 
day of hearing suitable to both parties, the 13th day of 
February 1989 were devoted to argument and evidence 
from the parties on that question in accordance with 
section 24 of the Act and also to the respondent's second 
challenge to jurisdiction namely whether the 
applicant's alternative claim constituted a contractual 
benefit or a claim for damages for breach of contract. In 
these reasons for decision I deal only with the question 
of whether or not the matter before me is an industrial 
matter. The nature of the applicant's alternative claim 
is, in my view, properly to be dealt with in the light of all 
the facts and circumstances surrounding that claim and 



so informed I will be better equipped to deal with the 
parties' respective views of the nature of those claims as 
matters of fact. 

Section 29 of the Act provides that 
An industrial matter may be referred to the 

Commission 
(a) ... 
(b) in the case of a claim by an employee — 

(i) that he has been unfairly dismissed 
from his employment; or 

(ii) that he has not been allowed by his 
employer a benefit under an award 
or order, to which he is entitled under 
his contract of service. 
by the employee. 

It is common ground between the parties that the 
applicant was an employee of the respondent. 

Section 24 of the Act provides inter alia 
(i) The Commission has jurisdiction to 

determine in any proceedings before it 
whether any matter to which those 
proceedings relate is an industrial matter and 
a finding by the Commission on that question 
is, subject to section 49 and 90, final and 
conclusive with respect to those proceedings. 

The parties properly accepted that jurisdiction is 
determinable at the commencement not the conclusion 
of the proceedings in accordance with established 
principles (see 11 WAARp. 113 at p. 119,67 WAIG p. 325 
at pp. 327 and 330 and 67 WAIG p. 466 at p. 467). 

The respondent's challenge to jurisdiction is based 
upon whether or not the applicant was an employee in 
any industry and it argues that he was not employed in 
any industry as defined by the Act. 

"Industrial Matter" in section 7 — Interpretation of 
the Act in subsection (1) reads — 

Industrial Matter, other than in relation to a 
person who is a teacher as defined in section 73A 
and is employed under the Education Act 1928, 
means, subject to subsection (2), any matter 
affecting or relating to the work, privileges, rights or 
duties of employers or employees in any industry 
or any employer or employee therein ... 

"Industry" is defined in the same section as 
follows:— 

"Industry" includes each of the following: 
(a) any business, trade, manufacture, 

undertaking or calling of employers; 
(b) the exercise and performance of the function, 

powers and duties of the Crown and any 
Minister of the Crown or any public 
authority; 

(c) any calling, service, employment, handicraft 
or occupation or vocation of employees 

whether or not apart from this Act, it is considered 
to be industry or of an industrial nature and also 
includes 
(d) a branch of an industry or a group of 

industries. 
The applicant draws two major conclusions from 

these definitions in support of its argument that the 
matter before me is an "industrial matter" within the 
meaning of the Act. 

First that the respondent is an employer in an 
industry (and the applicant was an employee in an 
industry) in that by its promotion of spectacles 
(baseball games) to be viewed by the public for a charge 
it is in the entertainment industry, adopting the view 
expressed by Barwick C.J. in the Adamson Case before 
the High Court and in which the Chief Justice said inter 
alia 

I can see little difference between the 
presentation of a theatrical spectacle and the 
presentation for reward of the spectacle of a. 
football match played by professionals as a major 
source of their income and the income of the 
promoter. 

(143 CLR p. 190 at p 211.) 

However in the instant case the ingredients so 
referred to in that passage are missing. From the 
evidence before me I find that the respondent does not 
pay any baseball player to play baseball and conducts 
competition games of baseball for the benefit of its 
constituent members (the clubs) at a central ground, the 
charges of admission made by the public being set to 
cover expenses — an aim which it did not achieve in the 
last financial year in which it showed an excess of 
expenditure over income — and set at a level not to deter 
the attendance of the games' traditional supporters who 
at other venues for club games are not subject, with one 
exception, to any admission charge. 

In my view the statement of Stephen J. in the 
abovementioned matter is quite apposite to the 
respondent's situation when he said inter alia 

Much of what I have said of it applies also to the 
Western Australian (National Football) League. Its 
stated principal objects are to promote, control, 
manage and encourage the game of football, 
arranging matches and competitions. The 
evidence of what in fact are its activities shows 
them to be just that no more and no less. Like the 
club it takes advantage of the opportunities open to 
it to derive profits but only those opportunities 
which arise incidentally in the carrying out of those 
activities which it engages in the furtherance of its 
principal objects. In doing so it of course trades: it 
charges for television, broadcasting and catering 
rights at the matches it organises and for the sale of 
its programmes and advertising space in those 
programmes, it gets money for promotion, 
sponsorship and advertising, it collects and retains 
for itself a proportion of gate takings at matches 

The purpose for which the League was formed 
was not that of engaging in trade, nor have its 
activities deviated from the effecting of the 
purposes of its formation; its intended functions 
have proved to be its actual functions and these do 
not consist of the engaging in trade. Such trading as 
it undertakes is incidental to and a by-product of its 
principal activities and is undertaken the better to 
perform those activities. Accordingly I do not 
regard it as a trading corporation. 

(143 CLR p. 190 at p. 220.) 
(My emphasis and interpolation.) 

I refer to that passage as a means of highlighting the 
true activities of the respondent fully aware that the case 
of which it formed a part was concerned with whether or 
not the respondents therein were "trading 
corporations" for the purposes of the Constitution and 
the Trade Practices Act 1974. 

The reasoning therein, also in my view, disposes of 
the applicant's notion that if the respondent is not in the 
entertainment industry perse then "at the very least it is 
incidental to the entertainment industry" and that the 
charging of admission to view baseball games places 
the respondent in the position of being a business and is 
thus caught by the definition of industry in the Act. 

But none of these things as yet determines the 
question of whether or not the respondent is an 
employer and the applicant was an employee, in any 
industry, as referred to in the Act's definition of 
"industrial matter". 



I find that the respondent is a confluence of persons 
who play baseball and support the playing of baseball 
on an amateur status, for the purpose of pursuing that 
end and in an organised competitive manner and to do 
all things necessary and desirable for those ends. 

The respondent's Constitution and Rules (Exhibit A) 
make that quite clear — Rule 4 — Objects, in particular, 
and I agree with the respondent's argument that it does 
not possess the characteristics of an entrepreneurial 
enterprise or activity if we construe "industry" in that 
sense. 

But in my view the test of "industrial matter" or not 
does not solely turn upon the nature of the respondent 
employer's activities. The word "industry" it is true 
plays a key role in the definition of industrial matter but 
is it to be read as narrowly as being restricted to those 
activities which possess the characteristics of providing 
goods and/or services of any kind for gain or the benefit 
and/or well being of the public at large or in a wider 
sense? 

The word "industry" and the words "industrial 
dispute" have been the subject of much debate, 
litigation and interpretation since first used in the 
Constitution and Legislation of the Commonwealth 
and the States and have progressed from "narrow 
meanings" to "wide or liberal meanings" over the past 
80 years. 

For example on the 19th day of August 1912 in the 
matter of the Metropolitan Shop Assistants and 
Warehouse Employees Industrial Union of Workers 
and Foy and Gibson Proprietary Limited and Others 
when discussing the interpretation of the word 
"industry" contained in the then existing Industrial 
Conciliation and Arbitration Act 1902 and which 
read 

Industry means any business, trade, 
manufacture, undertaking or employment in 
which workers are employed 

and "Worker" was defined as 
Worker means any person of the age of 16 years 

and upwards of either sex employed or usually 
employed by any employer to do any skilled or 
unskilled manual or clerical work for hire or 
reward in any industry. 

The President of the Court of Arbitration Mr Justice 
Burnside said inter alia 

What does the Statute mean by the word 
industry? The word 'industry' is commonly 
capable of several meanings. The legislature has 
chosen to define it, and not to leave it with the 
comprehensive elastic meaning such as it would have in 
the absence of definition. It has defined industry to 
mean 'any business, trade, manufacture, under- 
taking, calling or employment in which workers 
are employed' to do any kind of skilled or unskilled 
manual or clerical work for hire or reward; and as 
there can be no employment without an employer, 
the Statute provides that employers shall be 
persons who employ workers in an industry. 

Now in its comprehensive meaning the word industry 
includes all forms of human activity. Every physical 
effort may be characterised as being an industrial 
one. It may be mischievous at one time and 
beneficial at another but nevertheless it is 
industrious. In a narrower sense the word industry 
would include those occupations whereby physical 
energy is applied to reducing the products of nature to 
the use of man such as in the 'iron industry', the 
'woollen industry', the fishing industry' — every form 
of occupation which one can imagine is spoken of 
generally as industry. Obviously the Legislature never 
intended the word to be used in that connection. If it 

had, it seems to me that it would not have gone to the 
trouble of saying that industry means, trade, business, 
undertaking, calling or employment. 

Then there is the third meaning which is put upon the 
word industry by political economists, that is, that 
branch of art where labour is employed for the 
production of wealth or value and in which capital is 
employed. It appears to me that is the meaning of the 
word, if any consistent meaning is to be given to it in the 
Statute. It must be borne in mind that by long 
established rules for the interpretation of Acts of 
Parliament, where the legislature uses a word in 
Statute it must be presumed to use that word with 
one meaning and with one meaning only, unless 
obviously from the context in which the word is 
found it is used in different meanings. Applying 
that rule of interpretation to this Statute it appears 
to me that unless the legislature used the word 
'industry' in the Statute with one meaning it failed 
to express its meaning in either intelligable or 
grammatical English. In authorises employers in 
any specified industry or industries to combine 
and form an association, provided they employ 50 
workers. It authorises 15 or more workers in a 
specified industry or industries to combine and 
form a union. It requires the dispute to refer to the 
work done in any 'industry' and it also requires this 
Court, in determining its awards to specify 'the 
industry' to which the award applies. It seems to me 
that this is sufficient indication that the Legislature 
intended the word 'industry' to be used in the narrower 
meaning and not in its comprehensive meaning 
comprising the whole world of effort. 

(WAARXIp. 113 at pp. 120 and 121.) 
(My emphasis.) 

It is to be noted that the definition of "industry" being 
contemplated and recited earlier herein "meant" any 
business and so on, a limitation as I understand it upon 
its use in the widest sense. (See Words and Phrases Legally 
Defined — Second Edition — Volume 3 p. 230) and that 
definition of "industry" is to be contrasted with the 
definition included in the Industrial Arbitration Act 
1912 (57 of 1912) and that in the existing Act, in that both 
definitions commence with "'industry' includes ..." 
and therein lies a significant distinction in its 
interpretation. 

The 1912 Act stated 
'Industry' includes 

(a) Any business, trade, manufacture, 
handicraft or calling of employers on 
land or water; 

(b) Any calling, service, employment, 
handicraft or industrial occupation or 
vocation of workers on land or water, 
and 

(c) a branch of any industry or a group of 
industries; 

Of that definition Mr Justice Burnside in Matters 
Nos. 64, 65 and 66 of 1924, said on the 17th day of 
October 1924 inter alia 

But another question and one more important is 
the question which arises underthe Statute itself./« 
construing the words of a Statute, it is a time-honoured 
rule which is never departed from that the words of a 
Statute are construed in relation to the context in which 
they are to be found. One or two striking examples 
can be given of that rule. Where a Statute uses the 
word 'piracy' you do not know what the word 
means unless you know the subject matter or the 
context to which it relates. If it relates to maritime 
law, then piracy we know means murder, theft and 
that sort of thing upon the high seas. But if the 
Statute is one dealing with the law of copyright. 
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piracy has not the same meaning at all. 'Piracy' 
means then the unlawful appropriation of another 
man's thoughts to your purposes; you really steal 
his work. That is an instance of the rule that the 
words of a Statute are construed in accordance of 
the subject matter of the Statute. 

The Statute we have to consider is one dealing with 
industrial operations, with industrial disputes it is said, 
but generally the Statute deals with the industrial 
operations of the community as a whole. In order to 
indicate the persons with whom it deals 
immediately, the two principals are defined as the 
employer on the one hand and the worker on the 
other. The employer is the person who employs a 
worker. That doesn't carry you much further, 
because until you know who a worker is, you 
cannot find out who the employer is. But when you 
come to 'worker' the Statute defines worker in 
words that are clear and distinct and that I think 
admit of no difficulty in construing. 

It will be observed that the framing of the Statute 
indicates two lines of thought. In some instances 
words are indicated as including various things, for 
instance'industry'includes'a', 'b', 'c but it does not say 
the word only includes that. It included that and 
everything else that it would include without that. 

(4WAIG p. 174 at p. 176.) 
(My emphasis.) 

Other authorities support that approach. For 
example the following extract from Words and Phrases 
Legally Defined — Second Edition — Volume 3 at p. 
33. 

The word 'include' is very generally used in 
interpretation clauses in order to enlarge the 
meaning of words or phrases occurring in the body 
of the Statute; and when so used these words and 
phrases must be construed as comprehending not 
only such things as they signify according to their 
natural import but also those things which the 
interpretation clause declares that they shall 
include 

and at p. 230 
The general rule of interpretation is that where a 

Statute declares a certain word or expression to 
'mean' so and so the definition is explanatory and 
restrictive in contradistinction to the use of the 
word 'includes' which is extensive. 

I was referred by the applicant to a decision of a 
Commission in Court Session, in Matter No. 155 of 1969 
of the 8th day of August 1969 and in which it was stated 
inter alia 

The subject matter of the application is, in my 
opinion, an industrial matter if it falls within the 
definition of that expression in section 6. In 
construing that definition and indeed all other 
provisions of the Act relating to the Commission's 
jurisdiction and powers, it is, I think relevant to 
bear in mind that the purpose of the Act is the 
prevention and settlement of industrial disputes 
not in any technical sense, but in a sense that will so 
far as possible, produce peace in industry. It seems 
almost self evident that the effectiveness of the 
Commission as the instrument for the achieve- 
ment of that object bears a direct relationship to the 
scope of its jurisdiction. That is not, of course, a 
reason for saying the Act means what it plainly 
does not mean, but it is I think, a sound reason for 
saying that a liberal rather than a narrow and artificial 
construction should be given to the definition of 
'industrial matters' and other provisions of the Act 
material to the present issue; and it certainly agues 
that we should not substitute for the ordinary and 

natural meaning of words some theory of what the Act 
means in order to restrict the scope of the 
jurisdiction. 

(49WAIG p. 710 at p. 714.) 
(My emphasis.) 

These extracts demonstrate the manner in which the 
interpretation of the Act has evolved over the years from 
the narrow "economic" definition of industry in the 
sense of the combined efforts of capital and labour in 
the narrow entrepreneurial sense of pecuniary gain and 
the marking out or identification of the participants in 
the system created by the Act by reference to the 
industry in which they are respectively engaged (see 12 
CLR p. 398 at p. 411) to a much broader approach. 

Pecuniary gain or the ingredient of an organisation 
being carried out for profit was put to rest as 
unnecessary for the purposes of the jurisdiction of the 
Act in Matter No. 24 of 1923 of the 14th day of November 
1923 per Dwyer J. (3 WAIG p. 166) and the fundamental 
ingredient appears to me to be that of employment, 
namely the employment by an employer as defined in 
the Act of an employee as defined in the Act, subject to 
the specific exclusions contained in the Act. 

Indeed it may well be the case that the historical 
notion of "industrial" as a prerequisite to the 
jurisdiction of the Commission could be discarded and 
replaced by the single word "employment" and the Act 
and the instrument it creates for its purposes be known 
as the "Employment Relations Act" and the 
"Employment Relations Commission or Tribunal" 
because in essence that is the area of the Commission's 
activities, matters (as defined now in "industrial 
matters") which arise out of a contract of employment 
between an employer and an employee subject to such 
exclusions as the Legislature has and may in the future, 
prescribe. 

That process of evolution is evidenced in matters 
arising out of the provisions of the Constitution of the 
Commonwealth and of the now replaced Australian 
Conciliation and Arbitration Act and its predecessors 
but a different .evolutionary process, it would appear. 

In the matter of Federated Engine Drivers and 
Firemen's Association of Australia v. Broken Hill 
Proprietary Co Ltd (12 CLR p. 398) the High Court 
approved of the explanation of "industry" given by 
Isaacs J. in the matter of Jumbunna Coal Mine No 
Liability v. Victorian Coal Miners' Association (6 CLR 
p. 309) when it said at p. 370 

An industry contemplated by the Act is 
apparently one in which both employers and 
employees are engaged, and not merely industry in 
the abstract sense, or in other words, the labour 
of the employee given in return for the 
remuneration received from his employer. As 
suggested, not only by the words defining 'industry' 
itself, but also by Schedule B, and by such a phrase 
in the definition of 'industry', it rather appears to 
mean a business (as merchant), a trade (as cutler), a 
manufacturer (as a flourmiller), undertaking (as a 
gas company), a calling (as an engineer) or service 
(as a carrier) or an employment (a general term like 
'calling' — embracing some of the others, and 
intended to extend to vocations which might notbe 
comprised in any of the rest), all of these 
expressions so far indicating the occupation in 
which the principal, as I may call him, is engaged 
whether on land or water. If the occupation so 
described is one in which persons are employedfor pay, 
hire, advantage, or reward, that is, as employees, then 
with the exceptions stated, it is an industry within the 
meaning of the Act. 

(My emphasis.) 
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The extent to which that explanation was accepted or 
modified over the years is well summarised in the 
decision of the High Court in the matter of the Queen 
against Coldham and Others ex pane The Australian 
Social Welfare Union of the 9th day of June 1983 and in 
which it was said inter alia 

The correct approach to the construction of the 
expression 'industrial disputes' in section 51 (xxxv) 
was, we think, expressed by Higgins J. in the 
Municipalities' Case (59) and the Insurance Staffs' 
Case (60), reflecting the view earlier expressed by 
O'Connor J. in Jumbunna shorn of its association 
with the doctrine of intergovernmental 
immunities. The words are not a technical or legal 
expression. They have to be given their popular 
meaning — what they convey to the man in the 
street. And that is essentially a question of fact. 
That the expression is 'industrial disputes' not 
'disputes in industry' as Higgins J. noted, makes 
quite inexplicable the emphasis given in the later 
cases to limitations on power derived from the 
meaning of the word 'industry'. Perhaps this 
development is to be explained, though not 
justified, by the amendment made to the Act in 
1911 which defined the word 'industry' in terms of 
the undertaking of the employer and the calling, 
service, employment or industrial occupation of 
the employee. It may be that the framework of the 
Act played some part in shaping the interpretation 
of the constitutional power, although as early as 
jumbunna Isaacs J., who with Rich J. was to base 
his later interpretation on the concepts of'industry' 
and 'industrialism' had been quick to perceive that 
the Act might possibly contemplate a narrower 
notion of industrial disputes than that envisaged 
by section 51(xxxv). An alternative explanation is 
that it was apprehended that, unless some such 
limitation based on 'industry' was introduced, the 
category of 'industrial disputes' might be 
unlimited. If there was such an apprehension, it 
was a misapprehension. The content of the 
popular understanding of the composite 
expression sets the limits on the category. 

It is, we think, beyond question that the popular 
meaning of 'industrial disputes' includes disputes 
between employees and employers about the terms of 
employment and the conditions of work. Experience 
shows that disputes of this kind may lead to 
industrial action involving disruption or reduction 
in the supply of goods and services to the 
community. We reject any notion that the adjective 
'industrial' imports some restriction which confines the 
constitutional conception of 'industrial disputes' to 
disputes in productive industry and organised business 
carried on for the purpose of making profits. 

(153 CLR p. 297 at p. 312.) 
(My emphasis.) 

and 
What we have said accords with the view of 

Higgins J. and that of O'Connor. It is substantially 
similar to that of Griffith C.J., though it discards his 
emphasis on a dispute which involves a large 
number of employees. Their Honours in 
Jumbunna were able to speak with authority of the 
popular meaning of the expression in 1900. Indeed, 
in the later cases, those who joined issue with the 
Jumbunna interpretation did not deny that it 
reflected the popular meaning of the expression. 
Instead, as we have seen, they introduced limitations 
derived from the word 'industry'. The artificial 
consequence was that disputes between employees and 
financial corporations e.g. banks, insurance 
companies and credit unions, though popularly 
recognised as 'industrial disputes', were so classified 

only because the activities of the employees were held to 
be ancillary or incidental to industry in a very narrow 
S6ftS6. 

(153 CLR p. 297 at pp. 313 and 314.) 
(My emphasis.) 

These comments relate primarily to the construction 
of section 51 (xxxv) of the Constitution. 

Upon the next question, whether the matter under 
review was an "industrial dispute" within the 
Conciliation and Arbitration Act, the High Court 
considered the meanings of industry under that Act. 

It first referred to the definition of Industrial Dispute 
contained in that Act and which reads so far as it is 
relevant to my analysis — 

'Industrial Dispute' means — 
(a) a dispute (including a threatened, 

impending or probable dispute) as to 
industrial matters which extends beyond 
the limits of any one State; and 

(b) a situation which is likely to give rise to 
dispute as to industrial matters which so 
extends and includes. 

(c) ... 
(d) ... 
(e) ... 

Industrial Matters as defined in that Act 
means all matters pertaining to the relations of 

employers and employees and without limiting the 
generality of the foregoing includes — 

and then enumerates matters as does our Act such as 
wages, salaries, allowances, rights, privileges and so 
on. 

Unlike our Act it does not refer to "any matter 
affecting or relating to the work ... of employers or 
employees in any industry or of any employer or 
employee therein" and which as in the instant case 
raises the question of whether or not the employer or 
employee are in an industry as defined. 

However the Commonwealth's Act does catch that 
situation by its definition of Employer and Employee 
unlike our Act when it says, 

'Employer' means any employer in an industry 
and includes any person who is usually an 
employer in an industry and includes a Club. 

'Employee' means any employee in an industry 
and includes any person whose usual occupation is 
that of employee in an industry. 

Industry in that Act is defined in terms similar to our 
Act i.e. 

'Industry' includes 
(a) any business, trade, manufacture, 

undertaking or calling of employers; 
(b) any calling, service, employment, 

handicraft or industrial occupation or 
vocation of employees; and 

(c) a branch of an industry and a group of 
industries. 

Of that situation the High Court said 
This expression (Industrial Matters) needs to be 

read in conjunction with the definitions of 
'Employee' and 'Employer' which speak 
respectively of'any employee in any industry' and 
'any employer in any industry'. 

The inclusive definition of 'Industry' then 
creates a problem because it includes: 

(a) any business, trade, manufacture, 
undertaking, or calling of employers; 

(b) any calling, service, employment, 
handicraft or industrial occupation or 
vocation of employees; and 
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(c) a branch of an industry and a group of 
industries ... 

The problem is not merely one of circularity, as 
Latham C.J. acknowledged in the State Public 
Servants' Case (70). If it were it might be readily 
solved by not reading 'employers' and 'employees' 
in the statutory definition of 'industry" in their 
defined sense. The problem has an extra dimension in 
that the statutory concept of'industrial dispute' appears 
to contemplate disputes between parties about matters 
pertaining to the relation of employers in any industry 
and employees in any industry as defined, thereby 
introducing an element in the constitutional concept of 
'industrial dispute'. However, we agree with Dixon C.J. 
in the Professional Engineers' Case (71) that, 
notwithstanding what Latham CJ. said in the State 
Public Servants' Case, the circular method of definition 
does not narrow or exclude the application of the 
definition of 'industry' contained in the three 
paragraphs (a), (b) and (c). 

Each item in the three paragraphs is an industry, so 
that an employer and an employee will be 'in any 
industry' if the employer is in an 'industry' specified in 
paragraph (a) and employs the employee therein, or if 
the employee is in an industry defined in paragraph (b) 
and is employed as such by an employer, or if the 
employer employs the employee or the employee is 
employed by the employer in an 'industry' defined 
in paragraph (c). It is not essential that the 
employers and employees should be found 
independently to be in a defined 'industry'. 
Paragraphs (a) and (b) reflect the fact that there are 
groupings of employers who employ different 
classes of employers. There is or may be such a 
community of interest among the members of 
those respective groupings that a dispute (or a 
threatened, impending or probable dispute) 
between the members of a grouping and their 
employees or employers, as the case may be, as to 
an industrial matter is an appropriate subject for 
prevention or settlement by conciliation or 
arbitration. 

(153 CLR p. 297 at pp. 315 and 316.) 
(My emphasis.) 

That authority in my view supports the applicant's 
second argument that he, being at the time of his 
contract of employment with the respondent, an 
employee as defined in the Act, employed by an 
employer, was employed in an industry for the purposes 
of the definition of "industrial matter". 

In my considerations I have in addition to those 
already referred to in these Reasons for Decision 
examined the following authorities referred to by the 
parties during the proceedings: 

The Queen against McMahon ex pane Darvall 
— 151 CLR p. 57. 

Hughes v. Western Australian Cricket 
Association (Inc) and Others — 69 ALR p. 660. 

Buckley and Others and Tutty — 115 CLR p. 
353. 

Commissioner of Taxation of the 
Commonwealth v. Maddalena — 1971 ALJR p. 
426. 

Adamson v. West Perth Football Club 
Incorporated and Others — 27 ALR p. 475. 

Federal Court of Australia and Brian Ronald 
Adamson ex pane Western Australian National 
Football League (Incorporated) and Another — 53 
AUR p. 273. 

and from my own research 
In re Domestic Employees Union of New South 

Wales — NSWAR 1938 p. 686. 

R v. Galvin and Another ex pane Metal Trades 
Employers Association and Others — 77 CLR p. 
432 at pp. 445 and 446. 

The Federated State School Teachers' 
Association of Australia and the State of Victoria 
and Others — 41 CLR p. 569. 

Pitfield and Others and Franki and Others — 123 
CLR p. 448. 

R v. Commonwealth Conciliation and 
Arbitration Commission ex pane the Association 
of Professional Engineers, Australia — 107 CLR p. 

. 208. 
Re Hospitals etc Staffs Award — 55 CAR pp. 548 

and 549. 
Some of these analyses have also been the subject of 

consideration by the Industrial Appeal Court of this 
State in the matter of Robe River Iron Associates and 
the Association of Draughting, Supervisory and 
Technical Employees of Western Australia (No. 7 of 
1987) and which dealt with a number of jurisdictional 
questions and examined a wide range of authorities, 
some of which I have referred to already in these 
Reasons for Decision. 

In the course of his reasons for decision the Presiding 
Judge, Kennedy J. said without qualification after 
reciting the provisions of section 26 of the Act, 

Once again it must follow in my opinion that a 
claim by an employee that he has been unfairly 
dismissed from his employment constitutes an 
industrial matter. 

(68WAIG p. 11 at p. 14.) 
In the result, from all of the material and authorities I 

determine that the contract of employment between the 
applicant and the respondent constituted an industrial 
mattet for the purposes of the Act. 

Pursuant to section 24(2)(b) of the Act leave to appeal 
is granted to the respondent. 

Appearances: Mr G.R. Bartlett on behalf of the 
applicant. 

Mr K.J. Martin of Counsel on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Houssam El Tabboush 

and 
Antoine's Lebanese Coffee Lounge. 

No. 1870 of 1989. 
COMMISSIONER A.R. BEECH. 

25th day of September 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion 

of the hearing as edited by the Commissioner.) 
THE COMMISSIONER: The Commission has before 
it a claim from Mr El Tabboush that, initially, claimed 
he had been unfairly dismissed. That matter formed a 
conference before the Commission and agreement was 
not able to be reached and the matter was listed in Court 
this morning. 

As a result of the discussions this morning Mr El 
Tabboush altered his claim to a claim that he had not 
been paid by the respondent wages which he said were 
due to him due to the nature of his employment with the 
respondent. 
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It needs to be stated that the entitlement of Mr El 
Tabboush to make such a claim arises pursuant to 
section 29 of the Industrial Relations Act and the only 
authority that I have to decide the issue between these 
parties is as a result of the powers that Act gives to 
me. 

Section 29 states that an industrial matter may be 
referred to the Commission in the case of a claim by an 
employee that he has not been allowed by his employer 
a benefit not being a benefit under an award or order to 
which he is entitled under his contract of service. 

Therefore, for Mr El Tabboush to succeed in his claim 
this morning he needs to show, firstly, that he was an 
employee; secondly, that the matter referred is an 
industrial matter; thirdly, that he is entitled to a benefit 
under a contract of service; fourthly, that his employer 
has not allowed Mr El Tabboush that benefit; and 
fifthly, that the benefit was not one due under an award 
or order of this Commission. 

Mr El Tabboush's own claim indicates that he 
believes the Restaurant, Tearoom and Catering 
Workers Award applied to his employment I have 
listened to Mr El Tabboush's case and the evidence of 
Mr Zagloul and as a result I am of the opinion that if Mr 
El Tabboush was employed, his employment was 
governed by that award. 

The scope of the award is that it shall apply: 
... to all workers employed in the callings 

described in Clause 21 of this award in restaurants 
and/or tearooms and/or catering establishments 
and/or by catering contractors as defined in Clause 
6 of the award. 

Clause 6 of the award is too lengthy to read at the 
moment but in the opinion of the Commission, it 
embraces Antoine's Lebanese Coffee Lounge on the 
understanding of the Commission from the evidence 
presented this morning. 

Further, Clause 21 refers to persons such as a chef, a 
waiter, a steward, a counterhand, a kitchenhand, a 
cleaner and a general hand. 

Whilst those classifications are not defined within 
the award I think it is sufficiently clear that the work that 
Mr El Tabboush has described to me this morning as 
being the work he has been engaged upon is work that 
fits within one of the classifications within Clause 21 
and it seems clear to me that the award does apply to Mr 
El Tabboush, if he is correct in his claim. 

Mr El Tabboush does not have any information to 
place before the Commission which would allow me to 
reach a different conclusion and further the proprietor 
of the respondent has confirmed that it is his view that 
the award applies. 

On that basis even if Mr El Tabboush was indeed an 
employee and further that he had been underpaid in the 
manner that he believes that he has been, this 
Commission would not be able to award or to require 
Antoine's Lebanese Coffee Lounge to pay that money to 
Mr El Tabboush. 

Armed with the information from these proceedings 
this morning Mr El Tabboush is entitled, if he still 
believes he has been underpaid, to take his claim before 
an Industrial Magistrate who has the power to enforce 
the award but I do not have the power — whether I wish 
to or not, 1 do not have the power to give Mr El Tabboush 
the relief he seeks. 

On that basis, I propose to issue an Order dismissing 
this claim. Mr El Tabboush or Mr Woodworth, to you 
have any comments that you wish to make? 

MR WOODWORTH: No, sir. 

THE COMMISSIONER; Very well. An Order will issue 
in the form that I have described. 

Order accordingly. 

Appearances: The applicant appeared on his own 
behalf. 

Mr David Woodworth appeared on behalf of 
Antoine's Lebanese Coffee Lounge. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Houssam El Tabboush 

and 
Antoine's Lebanese Coffee Lounge. 

No. 1870 of 1989. 
COMMISSIONER A.R. BEECH. 

25th day of September 1989. 

Order. 
HAVING heard Mr H. El Tabboush on his own behalf 
and Mr D. Woodworth on behalfofthe Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rodney Tugwell 

and 
Minenco Pty Limited. 

No. 916 of 1989. 
COMMISSIONER I.E. GREGOR. 

12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 22 June 1989 Rodney 
Tugwell (the Applicant) made application for an Order 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act 1979 (the Act) alleging failure to pay contractual 
benefits which he says exist pursuant to a contract 
made between him and Minenco Pty Limited (the 
Respondent) on the 11th day of April 1989. Apparently 
the Applicant was employed as an Electrical Inspector 
and worked on the Channar Project of which the 
Respondent is Project Manager and Engineer. The 
arrangements between the parties were secured by the 
signing of a contract of employment. 

For the purposes of these Reasons it is appropriate 
that I record the relevant parts of that document. It first 
must be said though, that the contract of employment is 
detailed, it consists of 14 major clauses which are 
divided into many other subclauses and on a reading 
provides an exhaustive description of the arrangements 
between the parties. It is not necessary to include all of 
the document but the following portions are relevant to 
what I write hereafter ... 

1. Appointment and Duration. 
1.3 The Employee shall initially be employed 

at Channar site. Western Australia, but 
the employee shall serve the company 
(sic) in such cases as the Company may 
from time to time require. 
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1.4 The Employee's usual hours of work shall 
be 54 hours per week to be worked 
between the hours of 7.00 a.m. and 6.00 
p.m. to be spread as required by the 
Company. 

2. Remuneration. 
2.1 The Company shall provide the 

Employee a total remuneration 
(comprises set out in Schedule 1) at the 
rate of — A $46 980 per annum payable 
monthly prior to the last Friday of each 
calendar month by deposit into a bank 
account nominated in writing by the 
Employee. This amount to be in full 
compensation for all normal hours 
worked and it shall be reviewed at regular 
intervals of not more than 12 months 
duration. 

7. Lump Sum Payments. 
7.1 Apayment of 10 per centum of total salary 

earned in accordance with Clause 2 
hereof, shall be paid to the Employee on 
the expiration of the period of 
employment stated in the contract. If the 
contract extends beyond the 12 month 
period, a payment of 10 per centum of 
salary earned will be paid at the 
expiration of the agreed contract period 
or each 12 months whichever is the less. 
Overtime, leave loading and any other 
moneys that are not set in Schedule 1 and 
which are to be paid to the Employee will 
not attract this lump sum payment. No 
lump sum shall be paid if the Employee 
resigns or is discharged pursuant to 
Clause 8.2 hereof. 

9. Company Rules and Regulations. 
9.1 The Employee shall be bound by all rules 

and regulations promulgated from time 
to time by the Company or any Company 
to which the Employee is seconded. 

14. Governing Law. 
14.1 This agreement shall be governed by and 

construed in accordance with the laws of 
the State of Victoria and the parties 
expressly submit to the jurisdiction of the 
Courts of that State. 

It appears from the Applicant's version of event, that 
a dispute has arisen between the parties because the 
Respondent has failed to pay him for overtime 
calculated other than at his unit rate. It appears that he 
accepts that the working hours of the contract are 
Monday to Saturday 7.00 a.m. to 12.00 p.m., 1.00 p.m. to 
5.00 p.m. which is a nine hour day for six days 
aggregating to 54 hours per week, that from time to time 
he has been asked to work longer than 54 hours and he 
has done so. He admits that there is nothing stipulated 
in his contract of employment concerning the rate 
payment for overtime. He says that the entitlement 
arises because he had raised the issue whether he was to 
be paid at other than unit rates with his Supervisor and 
that by virtue of a memo dated 2 June 1989 which he 
received from the Administration Department of the 
Respondent that he has an entitlement to the payment 
of overtime at penalty rates. He is assisted in this view, 
he says, because it is conceded by the Respondent that it 
did, by mistake, pay overtime at penalty rates up until 
about the end of April 1989. However, the Respondent 
claimed that it hadbeen discovered that, the calculation 
was in error and not in accordance with its overtime 
policy. To clarify the matter for the Applicant the 
Respondent gave him the memorandum of 2 June. 
Attached to it is what appears to be an extract from the 

Company's staff policy and procedure manuals. It is on 
this document that the Applicant bases his claim that 
he is not being paid the correct rate for overtime. In 
particular he draws attention to Clause 6.92 and 6.93. 

As to the claim the Applicant accepts that he can be 
asked to work hours in excess of 54 per week, he has 
done so since the commencement of the project. He also 
concedes that there is nothing in his contract of 
employment which would of itself entitle him to 
payment of overtime at a penalty rate. However, he says 
that by virtue of the letter dated 2 June 1989 and its 
attached papers that he is a person who does not receive 
a project allowance and therefore should be paid for 
overtime at the rates prescribed in Clause 6.92 of the 
criteria for payment of overtime. 

The response from Mr Lucev, who appeared on 
behalf of the Applicant is erected on two legs. The first is 
that Clause 14.—Governing Law of the employment 
agreement, which appears above, makes it a provision 
of the contract that any dispute should be submitted to 
the jurisdiction of the Courts of Victoria, therefore the 
Commission should not exercise jurisdiction in the 
matter because that would be contrary to the express 
terms of the contract. For the Commission to exercise its 
jurisdiction may in fact deny the Respondent a 
contractual benefit arising from the contract. In support 
Mr Lucev cites a decision of the Full Court of the 
Supreme Court of Victoria in G.W.J. Blackman and Co 
SA v. Oliver Davy Glass Co Pty Ltd and Noel Searl Pry 
Ltd (66 VR 570). In that case an action had been 
commenced by an owner of a building in Victoria 
claiming damages against a contgract because of the 
supply of allegedly defective glass. Joinder to the 
application was made of a subcontractor as a third 
party. This party then joined the fourth party, who in 
turn claimed indemnity from the fifth party who had 
sold them the glass. The fifth party then sought a stay of 
proceedings against it on the ground that it was a term of 
the contract between it and the fourth party that all 
disputes "must be submitted to the Courts of 
Charleroi". It had been held by the Full Court that in the 
circumstances no sufficient reason had been shown by 
the fourth party why it should not be required to keep to 
its contract by submitting the dispute to the Courts of 
Charleroi. Further support is sought from a decision of 
the English Court of Appeal in Mackender and Others 
v. Feldia A.G. and Others (1967 2 QBR 590) where the 
Court was required to rule whether leave should be 
granted to serve a writ out of jurisdiciton. In that case it 
was held that the prima facie rule of English conflict of 
laws is that the proper law of contract is that system of 
law which the parties had agreed to which the 
agreement gives rise. I will return to the question of 
jurisdiction after I have shortly summarised the second 
leg of the Respondent's argument which, as I 
understand it, is that the Respondent asserts that there 
is no express or implied contractual entitlement to 
overtime at penalty rates and it follows therefrom that 
there is no denied contractual benefit under section 
29(b)(ii) of the Act. 

The Respondent further says that it is clear from the 
contract that there is an obligation to work overtime and 
that even if that obligation is not express, there is 
certainly mention of it in Clause 7.1 of the contract, so if 
the document read as a whole there is clearly implied 
term upon the dicta in BP Refinery Pty Ltd v. Hastings 
Shire Council (1978) 52 ALIR 20. Further, reference is 
made in Clause 2.1 to the normal hours of employment 
as opposed to the phrase 'usual hours' in Clause 1.4. 
Clause 9.1 refers to Company rules and regulations 
applying to the terms of the contract. Those rules, by 
way of a Staff Policies and Procedures Manual, were 
available to the Applicant before he took the job as they 
have been available to him since. If that is not enough. 
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then there is also implied in every contract of 
employment a requirement to work reasonable 
overtime and for this proposition Mr Lucev relies on the 
decision of Kelly C. in Australian Workers' Union v. 
Australian Iron and Steel Pty Ltd 1970 (50 WA1G 85). 
On the basisofallthisitis not necessary to give business 
efficacy to the contract, to imply that overtime is 
payable at penalty rates. 

Before commencing my analysis there is one 
additional item which I need to record. The Applicant 
asserts that the style of contract entered into by him and 
which as he evidenced before the Commission in 
ExhibitTl, creates a salary package per annum which is 
aggregated from a base salary, plus a site allowance, 
plus an area allowance. Reference was then made to the 
criteria for payment of overtime which was attached to 
the letterof2 June 1989 and which specifies the overtime 
penalties for staff who are not paid a project allowance. 
The Applicant says he, by the terms of the contract 
entered into by him in April 1989, is entitled to the 
payment of an area allowance and this is an allowance 
which is different to a project allowance. He asserts this 
even though his salary advices (Exhibit T1) show that a 
project allowance of the same amount as the area 
allowance shown in Schedule 1 to the letter of 2 June 
1989 has been paid to him. I understand it is 
fundamental to the Applicant's claim that the two 
allowances are different. 

I give my attention first to the question of jurisdiction 
or to be more precise the Respondent's suggestion that I 
should set aside the jurisdiction which is conferred 
upon the Commission by section 29(b)(ii) of the Act. I 
refer first to the decision of the Full Court of the 
Supreme Court of Victoria in G.W. Blackman and Co 
SA v. Oliver Davy Glass Company Pty Ltd and Noel 
Searl Pty Ltd (supra). At page 579 of the decision and 
580 the Court discusses the facts which were then before 
it. Those facts need not be recited but what I draw from 
them is that there were real and cogent reasons why the 
fifth party to the action should not readily be deprived 
of the full assistance from the evidence in its local courts 
in proceedings. This had to do with the location of the 
courts being in the centre of the glass industry and the 
availability of experts. Further that there was another 
party involved which would be not bound to any 
decision against it in Victoria and for that reason the 
fifth party might be further prejudiced. 

In the decision of the Court of Appeal in Mackender 
and Others v. Feldia A.G. and Others (supra) the nub of 
what needs to be considered in such matters is, in my 
respectful view, to be found in the writing of Lord 
Denning MR at page 578 where he says:— 

But although there is jurisdiction to grant leave it 
is a matter of discretion as to whether it should be 
granted. 

The relevant and particular facts of the matter then in 
dispute are subject to analysis in the writing of the 
learned Judges and it is a result of those facts that the 
Court decided not to interfere with the exercise of 
jurisdiction in a foreign court. 

What I draw from these decisions is that if a party 
enters into an agreement to have matters determined in 
a particular jurisdiction and if that is later questioned, 
the courts will look to the reasons why the arrangement 
was made. If the arrangement was fundamental to the 
establishment of the contract in the first place, as it was 
in both cases cited then that is a matter to be given 
substantial weight. In the instant case there is no such 
issue. In my view the Applicant did not clearly 
understand the implication of the clause and it, 
certainly on the evidence before me, was not an issue 
which was of great moment or even subject to 
discussion even when the contract was made. It seems 
as though it is astandard provision of the Respondent's 

contracts of employment. The Respondent then 
suggests that ifit cannot have the issue decided before a 
court in the State of Victoria, it may be denied some 
contractual benefit. A benefit to the Respondent that I 
can see in an employment contract such as this and 
particularly if it has been signed in Western Australia, 
performed in Western Australia is that it would be 
difficult for the Applicant to take enforcement 
proceedings on the grounds of costs. If that be the 
Respondent's position then I think it would be contrary 
to public policy if I were to deny the Applicant the right 
which exists for him under the Statute, to do so could 
well leave him with no reasonable avenue for remedy. 
For these reasons I decline to discontinue to hear the 
matter on the grounds that Clause 14 of the contract 
provides for an alternative mechanism to hear and 
determine the matter. 

I turn now to the question of the existence or not of the 
benefit the Applicant claims. Previously in this decision 
1 have set out the relevant clauses of the contract. It is 
clear that the contract creates an obligation to perform 
work and that the usual hours shall be 54 hours per 
week. It is also clear that the intent of the contract is that 
more hours of work can be performed in each week at 
the request of the employer. That overtime is 
contemplated is clear from Clause 7.—Lump Sum 
Payment as it is from the wording of Clause 1.4 where it 
describes the usual hours of work. That the Applicant 
accepted that this was the position is clear from his 
wages slips which show that over a period of time he 
received overtime pay ments. There can be no doubt that 
overtime is a part of the contract of employment. It is 
also clear from the information supplied, that the 
Respondent did for a period of time, and it is admitted, 
pay for overtime at penalty rates. As far as I can 
ascertain there is no provision in the contract, which 
would indicate that overtime is to be paid at penalty 
rates. This gives weight to the Respondent's evidence 
that the payments were in error. That error not being 
subsumed by the Applicant's argument that the criteria 
for payment document attached the letter of 2 June 1989 
specifies overtime penalties for those contract staff who 
are not paid a project allowance. It is clear to me that the 
terms 'project allowance' and 'site allowance' are 
synonymous for the purposes of the contract. The 
evidence of Mr W.C. Douglas and Mr J.C. Oxley 
supports that proposition and in any event in applying 
the Commission's own understanding and knowledge 
of the use of the terms in the industry it is clear to me that 
they are synonymous. 

Therefore the claim by the Applicant that the letter of 
2 June 1989 and its attachment, in some way alters his 
original entitlement is incorrect. 

In summary I find that the Commission has 
jurisdiction to hear and determine the matter and the 
jurisdiction should be exercised. However, I find that 
the Applicant has not established that there is a benefit 
under the contract of the nature claimed by him in his 
application and it will be dismissed. 

Appearances: The Applicant appeared on his own 
behalf. 

Mr A. Lucev appeared for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Rodney Tugwell 

and 
Minenco Pty Limited. 

No. 916 of 1989. 
COMMISSIONER J.F. GREGOR. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mr A Lucev on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

CONCILIATION ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Keywest Construction Group Pty Limited 
and 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch. 

No. C785 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

11th day of September 1989. 

Order. 
WHEREAS pursuant to section 44 of the Act an 
industrial dispute was referred to the Commission; and 
whereas on the 5th and 11th days of September 1989 
conferences were held by the Commission pursuant to 
section 44 of the Act; and whereas the Commission has 
satisfied itself that industrial action has occurred and is 
continuing in support of the union's claim that the two 
dismissed employees, Mr Jim Fox and Mr Wayne 
Lucas, be reinstated in their employment with the 
Applicant; and whereas in the opinion of the 
Commission, it is now necessary to prevent the further 
deterioration of industrial relations between the 
parties; the Commission hereby orders— 

(1) That Mr Jim Fox and Mr Wayne Lucas be re- 
instated by the Keywest Construction Group Pty 
Limited in their employment. 

(2) That the applicant notify the respondent 
union 48 hours prior to terminating any employees 
and consult with them as to the employees to be 
terminated. 

(3) That persons who are members of, or are 
eligible to be members of. The Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch employed on the Queensgate 
Development project in Fremantle shall cease 
industrial action and not take any further 
industrial action in support of their claim 
described herein. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Electrical Power Transmission. 
No. C603 of 1989. 

METAL TRADES (GENERAL) 
AWARD No. 13 of 1965 

COMMISSIONER R.N. GEORGE. 
19th day of September 1989. 

Order. 
WHEREAS a conference was held in Perth on the 14th 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas the parties 
sought the guidance of the Commission in relation to 
the entitlements of employees of the Respondent 
employer, being members of or eligible to be members 
of the Applicant Union, to be paid a coded welding 
allowance while working on the construction of the on- 
shore facilities at Thevenard Island for the Saladin Oil 
Field on terms which reflect the provisions of Order 
C1199 of 1988 which applies to employees of the same 
classification category doing similar work on that site; 
and whereas the Commission was informed that the 
features of the work concerned and the conditions 
under which it is performed on the site cannot be 
distinguished from the features of work and conditions 
taken into account by Order C1198 of 1988; now 
therefore, I, the undersigned, being satisfied that the 
agreement conforms with the Principles enunciated by 
the Commission in Court Session in the State Wage 
Case September 1989, and pursuant to the powers 
conferred under the said Act, do hereby order— 

That, notwithstanding the provisions of the 
Metal Trades General Award No. 13 of 1965 (Partll 
— Construction) and the Interim OrderNo. C1014 
of 1988. 

(1) Special Class Welders employed by the 
respondent on the construction of on-shore 
facilities forthe Saladin Oil Field shall be paid 
the following allowances for all purposes in 
addition to the wage to which they are other- 
wise entitled under their contract of service. 

(a) $23.30 per week if engaged on pipe 
welding to ANSI B-31-3 standard 
(other than welding on stainless steel 
or aluminium alloy pipe welding to 
ANSI B-31-3 standard or nine per 
cent nickel steel welding). 

(b) $17.50 per week if engaged on 
welding of tanks to API 650 
standard. 

(2) The rates prescribed in Clause (1) above 
shall be varied in accordance with the State 
Wage Decisions of the Western Australian 
Industrial Relations Commission. 

(3) This allowance shall apply for the 
duration of the work on the construction of the 
on-shore facilities of the Saladin Oil Field. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

[L.S.] 
(Sgd.) G.G. HALLIWELL. 

Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hamersley Iron Pty Ltd 

and 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
No. C825 of 1989. 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1989. 

Order. 
WHEREAS the issue between the parties has been the 
subject of extensive discussions between them and 
before the Commission; and whereas the parties have 
been unable to resolve the issue between them; and 
whereas the parties have consented to the issuance of an 
interim order and to its terms; and whereas the 
Commission, having formed the opinion that such 
order should issue to prevent the deterioration^ of 
industrial relations in respect of the matter in question 
until conciliation or arbitration has resolved the matter; 
now therefore I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i) of that Act, do hereby 
order— 

(1) That pending either agreement between 
Hamersley Iron Pty Ltd and The Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers or arbitration by the 
Commission of the issue between the parties, the 
following is to apply; 

(a) Employees who have regularly worked 
the staggered start and finish times in the 
plant area of the Paraburdoo operations 
are to continue to so attend for work. 

(b) In the early start period the two 
employees working during that period 
shall work either at the plant or at the 
train load out. 

(c) The usual practice in the event of one of 
the employees as per (b) hereof not being 
able to attend as rostered is to apply. 

(2) That the terms of this order are to have effect 
from 7.30 a.m. on the 23rd day of September 
1989. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Curtin University of Technology 

and 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union 
of Workers and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No.C1249of 1988. 
COMMISSIONER J.F. GREGOR. 

4th day of September 1989. 

Order. 
WHEREAS having satisfied itself that the application 
should be dismissed or discontinued, the Commission, 
pursuant to the powers conferred on it under section 
27(1) of the Industrial Relations Act 1979, and all other 
powers thereunder, hereby orders: 

That the application be discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES - MATTERS 

REFERRED 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Pacific Industrial Co. and Others 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. CR644of 1989. 
COMMISSIONER R.N. GEORGE. 

18th day of August 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter concerns the 
ratification of a site allowance of $1.70 for each hour 
worked and other conditions to apply to employees of 
the applicant employers, who are members of, or 
eligible to be members of, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
the Building Trades Association of Unions of Western 
Australia (Association of Workers); The Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch and the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, whilst they are engaged on what is 
known as the Cooljarloo Mineral Sands project at 
Muchea. 

The parties are agreed that the disabilities associated 
with the project are in excess of those provided for 
under the awards and that an allowance of $1.70 for 
each hour worked, to be paid in lieu of special rates and 
provisions, as specified, should be made. 

In order to discharge the onus of establishing that the 
Electrical Contracting Industry Award No. R22 of 1978 
and the Metal Trades (General) Award No.l3ofl965do 
not adequately compensate for the disabilities 
experienced on projects of the type subject to these 
proceedings, the parties made reference to the 
transcript and reasons for decision in Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. G. & S. 
Electrical Enterprises Pty Limited and E.P.L. Kone Pty 
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Limited, Matter No. CR1334 of 1988 (69 WA1G 1189) 
and asked that they be accepted into the record of these 
proceedings. 

For the reasons set out in the decision in Matter No. 
CR1334 of 1988 and having heard the parties in relation 
to the instant application, I accept that the claim now 
before the Commission can be dealt with in accordance 
with the State Wage Principles enunciated by the 
Commission in Court Session in the State Wage 
Decision of September 1988 (68 WAIG 2412) and that it 
is also consistent with the principles set out by the Full 
Bench of the Commission in the Alcoa case (68 WAIG 
1690). I also accept, on the submission of Ms Boots, that 
the Principles have been complied with through the 
application of the relevant provisions of the Building 
Trades Awards. 

I further find in this case that there are no 
fundamental differences in the bases upon which wages 
and allowances are structured for the various categories 
of employees on site, or differences in their role on the 
project, which would require that they be distinguished 
for the purposes of this decision. 

The location of the site under consideration is some 
65 km by road north-north-east of Perth at Muchea. 
The project involves the construction of a dry 
separation plant, a synthetic rutile drying plant, steel 
tanks, slime storage dams, settling ponds, storm water 
retention ponds, concentrate and coal hoppers, 
administration buildings, laboratory, warehouse, work- 
shop and ancillary structures. The plant structures are 
metal-clad steel frames. Some 5 000 cubic metres of 
concrete will be used in the construction of footings, 
hoppers, floor areas, etc. 

The project also involves the construction of internal 
road and rail facilities and covers some 32 hectares of a 
total site of approximately 340 hectares. The value of the 
project is estimated to be in the vicinity of $110 million 
with some $28 million of that amount being related to 
on site construction. 

It was said during the inspections that at the peak of 
construction, the work will involve some 130 employees 
on site. The average manpower requirements are es- 
timated to be between 90 and 100 employees, com- 
prising metal, electrical and building tradesmen. The 
job commenced in January 1989 and is scheduled for 
completion in October 1990. 

The nature of the work is such that the numbers from 
the various trade groupings on site will vary according 
to work programmes. It would not, therefore, be pos- 
sible to distinguish the employees for the purposes of 
assessing site allowances on the basis of their presence 
on site during the various phases of construction. 

From the submissions of the parties, from my 
observations in the course of inspections and on the 
information provided by employees spoken to on site, 
the disabilities noted included the following: 

1. Wet underfoot. A cut and fill operation was 
undertaken on site to raise the ground level in 
wet areas. It was noted in the area of excava- 
tion for the coal dump hoppers that the water 
table was approximately four feet from the 
surface. This has obvious effect in those areas 
of the site where trenching and excavation is 
required. 

2. The exposed nature of the site. The site is 
exposed with little vegetation to act as a wind- 
break. In the early stages particularly, work 
was carried out without roof or side cover on 
buildings for protection from the elements. 

3. Remoteness of the site from town facilities. 
4. The distance of site amenities from the work- 

place. 
5. Manhandling of materials. 

6. Wind-blown dust and sand. The site has been 
stripped of most vegetation, exposing the loose 
sand typical of the location. Road and lay- 
down areas were noted to have been surfaced 
with gravel which is muddy in wet weather and 
dusty in dry weather. 

7. Congestion and confined spaces. Although 
the site is large in area, the concentration of 
work and heavy machinery at and around the 
structures associated with the plant construc- 
tion and the overlap of trades creates con- 
gestion. It was also said during inspections 
that the extensive mechanical fitting work in- 
volves working in confined spaces. 

8. Distance from Perth. The site is remote from 
any town amenities and requires considerable 
travel each day. The usual hours of work are 
said to be between 7.00 a.m. and 5.00 p.m. and 
the time taken to travel to the job, some 65 km 
from Perth, was referred to by the employees 
spoken to as a disability not normally 
experienced on other construction jobs. Most, 
if not all, of the employees travel from the 
Perth metropolitan area. The majority are said 
by the union to live south of the river. This 
disability is addressed in this agreement, 
insofar as expenses are concerned by the 
provision of an additional travel allowance. 

I am satisfied from the inspections held on the 
material presented by the parties th at a site allowance of 
$1.70 for each hour worked is justified to compensate 
for all the special features and disabilities in connection 
with the site in lieu of and in substitution for all or any of 
the special rates and provisions contained in the 
Building Trades (Construction) Award, Clause 9. — 
Special Rates and Provisions, subclauses (l)(d), (l)(g), 
(l)(h), (l)(k) and (l)(bb); the Earthmoving and 
Construction Award, Clause 24; the Electrical 
Contracting Industry Award, Clause 18, with the excep- 
tion of subclauses (1), (4), (9) and (17) to (23) inclusive; 
the Engine Drivers (Building and Steel Construction 
Award), Clause 24; the Metal Trades (General) Award, 
Clause 18 with the exception of subclauses (1), (4) and 
(10) to (24) inclusive. 

Other matters agreed between the parties and not 
ratified include grievance procedures, the provision of 
safety footwear, an allowance of six cents per hour for 
each hour worked for the maintenance of safety foot- 
wear, except for employees engaged under the 
provisions of the Electrical Contracting Industiy 
Award No. R22 of 1978 who receive payment in 
accordance with Clause 6. — Safety Footwear, of that 
Award, work clothing and an additional allowance to 
compensate for the unusual travel requirements 
associated with the job. 

The allowance to be paid for travel is calculated on 
the basis of two radial bands. For travel of 47 km or less 
the allowance will be $4.80 per day. For travel in excess 
of 47 km the allowance will be $16.30 per day. 

It is noted that the parties are agreed that any 
employee who misrepresents his or her travel commit- 
ments in orderto receive money to which he or she is not 
entitled will be regarded as being guilty of wilful mis- 
conduct and dealt with accordingly. I also note that 
leave has been reserved to re-open the question of travel 
allowance should any problems be incurred as a result 
of the application of that provision, although this will 
not form part of the order. 

These provisions are to apply from the time that 
employees are engaged on the site and for the life of the 
project. 

Appearances: Mr P. Cooke on behalf of the 
Applicants. 
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Mr K. Street on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
and the Electrical Trades Union ofWorkers of Australia 
(Western Australian Branch), Perth. 

Ms J. Boots on behalf of the Building Trades 
Association of Unions of Western Australia 
(Association of Workers); and The Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Pacific Industrial Co. and Others 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others. 
No. CR644of 1989. 

COMMISSIONER R.N. GEORGE. 
18th day of August 1989. 

Order. 
HAVING heard Mr P. Cooke on behalf of the 
Applicants and Mr K. Street on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and Ms J. Boots on behalf of the Building Trades 
Association of Unions of Western Australia 
(Association of Workers) and The Construction, 
Mining and Energy Workers Union of Australia, 
Western Australian Branch, and by consent, the 
Commission, being satisfied that the matter is 
consistent with the Principles enunciated by the State 
Wage Case decision — September 1988 and pursuant to 
the powers conferred on it under the Industrial 
Relations act 1979 hereby issues the following 
agreement to be known as the Building, Metal and 
Electrical Trades (Cooljarloo Project -- Muchea Site) 
Construction Order, 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Building, Metal and 
Electrical Trades (Cooljarloo Project — Muchea Site) 
Construction Order, 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term and Operation. 
4. General Conditions of Employment. 
5. Boots and Boot Allowance. 
6. Clothing. 
7. Additional Travel Allowance. 
8. Site Allowance. 
9. Grievance Procedures. 

Schedule A — Employers Bound 
Schedule B — Respondent Unions 

3.—Term and Operation. 
This Order shall apply to the Respondents listed in 

Schedule A hereto, and to their employees whose 
employment is governed by any of the following 
Awards; 

— Building Trades (Construction) Award No. 
R14of 1978; 

— Earthmoving and Construction Award No. 10 
of 1963; 

— Electrical Contracting Industry Award No. 
R22 of 1978; 

— Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973; 

— Metal Trades (General) Award Part II No. 13 
of 1965 

and who are employed on the Cooljarloo Mineral 
Sands Project site at Muchea and shall remain in force 
for the duration of construction work at that site. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and 

conditions of each employee shall be as prescribed in 
the award governing his employment provided, 
however, that where the provisions of such award are 
inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Boots and Boot Allowance. 
(1) Each employee on commencing employment on 

site shall be provided with one pair of safety boots free 
of charge. 

(2) Except for employees engaged under the 
provisions of the Electrical Contracting Industry 
Award, No. R22 of 1978 who receive payment in accord- 
ance with Clause 6. — Safety Footwear of that award, 
employees covered by this Order shall be paid six cents 
per hour for each hour worked for the maintenance of 
safety footwear. 

(3) It is a condition of employment that workers wear 
and maintain in good condition their safety footwear. 

6.—Clothing. 
Any employee who has completed two weeks' 

employment on site prior to 1 May and continues to 
work on site after 1 May and before 30 October, or any 
employee who completes two weeks' employment 
between 1 May and 30 October, shall be supplied with 
one Tasmanian bluey jacket by his employer. 

7.—Additional Travel Allowance. 
(1) In addition to the daily fares and travel allowance 

payable pursuant to the awards listed in Clause 3 
hereof, each employee in receipt of a daily fares and 
travel allowance shall be paid an additional amount of 
travel allowance per day as set out in subclause (2) 
hereof for each day the employee is engaged on 
construction work on this project. 

(2) Each employee who is not provided with 
transport by his employer to travel to and from the job 
shall be entitled to the following additional travel 
allowance; 

(a) Employees residing up to 47 km radial 
distance from the Cooljarloo Project — 
Muchea site shall be paid an additional 
amount of $4.80 per day. 

(b) Employees other than provided for in 
paragraph (a) hereof and who travel from a 
point over 47 km radial distance from the job 
site shall be paid an additional amount of 
$16.30 per day. 
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(c) (i) An employee shall not be entitled to the 
allowance prescribed in paragraph (b) 
hereof unless and until he submits a 
written statement to his employer 
setting out his place of residence, 

(ii) An employee who wilfully sets out an 
incorrect written statement shall be 
deemed guilty of wilful misconduct. 

8.—Site Allowance. 
A site allowance of $1.70 per hour, for each hour' 

worked, shall be paid from the commencement of work 
on site in lieu of the following award provisions: 

(1) Building Trades (Construction) Award — 
Clause 9. — Special Rates and Provisions, 
subclauses (l)(d), (l)(g). (l)(h), (l)(k) and (l)(bb). 

(2) Earthmoving and Construction Award — 
Clause 24. 

(3) Electrical Contracting Industry Award — 
Clause 18 with the exception of subclauses (1), (4), 
(9), (17) to (23) inclusive. 

(4) Engine Drivers' (Building and Steel 
Construction) Award — Clause 24. 

(5) Metal Trades (General) Award — Clause 18 
with the exception of subclauses (1), (4) and (10) to 
(24) inclusive. 

9.—Grievance Procedures. 
(1) The following grievance procedure shall be 

followed by employees employed on the site under the 
terms of the Metal Trades (General) Award No. 13 of 
1965. 

To facilitate the remedying of any grievance or 
the settlement of any dispute on construction work 
the following procedure shall apply, namely— 

(a) The job steward on the site may discuss 
with the foreman any grievance affecting 
the employees the job steward represents 
and, if the matter is not satisfactorily 
resolved, the job steward may discuss the 
matter with the industrial officer or other 
officer nominated by the employer to deal 
with such matters on the site. 

(b) If the matter is to be resolved by the 
foregoing discussions the job steward 
shall notify the secretary of the union and 
shall thenceforth leave the conduct of 
negotiations in the hands of the union. 

(c) Where a matter has been referred to the 
union by the job steward the union shall 
promptly take all steps necessary under 
its rules and under the Industrial 
Relations Act 1979 for the resolution of 
the matter. 

(d) In order to allow for the peaceful 
resolution of grievances the parties shall 
be committed to avoid stoppages of work, 
lockouts or any other bans or limitations 
on the performance of work while the 
procedures of negotiation and 
conciliation are being followed. 

(e) The employer shall ensure that all 
practices applied during the operation of 
the procedure are in accordance with safe 
working practices and consistent with 
established custom and practices at the 
workplace. 

(f) A job steward shall not leave the place of 
work to investigate any matter with the 
employer's representative unless on 
each occasion the job steward first 
obtains permission to do so from the 
foreman or supervisor or unless, in the 

absence of both foreman and supervisor 
the job steward first notifies the leading 
hand. 

(g) A job steward shall not, during working 
hours, call or hold any meeting of the 
employees concerned with any grievance 
procedure set out in Clause 46. — 
Settlement of Disputes of that award. 

(2) Employees engaged under the terms of the 
Electrical Contracting Industry Award No. R22 of 1978 
shall follow the grievance procedure set out in Clause 
27. — Grievance Procedure and Special Allowance of 
that award. 

Schedule A. 
Employers Bound. 

Pacific Industrial Co. 
Sabemo (WA) Pty Ltd. 
Conclad Pty Ltd. 
Elcos Pty Ltd. 

Schedule B. 
Respondent Unions. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Building Trades Association of Unions of Western 
Australia (Association of Workers). 

The Construction, Mining and Energy Workers 
Union of Australia, Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Australian Railways Union of Workers, 

West Australian Branch 
and 

Western Australian Government Railways 
Commission. 

No. CR701 of 1989 
No. CR702 of 1989. 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: These applications were filed 
pursuant to section 44 of the Industrial Relations Act 
1979. A conference was held before the Commission as 
constituted. The issues were not settled and the matters 
were referred for hearing and determination. 

The schedule of the Memorandum of Matters in 
Dispute in Application No. CR701 of 1989 is in the 
following terms— 

The Australian Railways Union of Workers West 
Australian Branch (the union) and the Western 
Australian Government Railways Commission 
(Westrail) are in dispute over the termination of the 
employment of Mr Colin Corby. 

The union claims that Mr Corby commenced 
employment with Westrail on 28 March 1989 and 
that he was unfairly dismissed on 13 July 1989. 

Westrail claims that the Western Australian 
Industrial Relations Commission does not have 
the power to deal with the matter and in any event 
denies that the employee was unfairly dismissed. 
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The schedule of the Memorandum of Matters in 
Dispute in Application No. CR702 of 1989 concerns a 
claim by the union that Mr Ian Henry Garlett, who 
commenced employment with Westrail on 28 March 
1989, was unfairly dismissed by Westrail on 21 July 
1989. Westrail opposes the claim in identical terms to 
those in No. CR701 of 1989. 

It is agreed that there were contracts of employment 
between Corby and Westrail and Garlett and Westrail. 
It is agreed that each contract contained a term limiting 
it to the completion of certain work. It appears that the 
estimated date of such completion was made known to 
each employee prior to the acceptance of the respective 
contracts. It appears that each of the employees was 
given notice of the impending end of the contracts, 
which termination in each case occurred after the 
originally estimated time. It is agreed that there was no 
question of discipline or misconduct involved in either 
termination. 

The first question to be determined is whether there is 
power under the Industrial Relations Act 1979 to deal 
with the claims. Westrail claims that there is not. 

Westrail acknowledges that the termination of the 
contracts of employment are industrial matters for the 
purposes of the Industrial Relations Act 1979 but 
submits that Commission is precluded from exercising 
any power by the provisions of section 23(3)(d) of the 
Act. 

Section 23(3)(d) is as follows— 
(3) The Commission in the exercise of the 

jurisdiction conferred on it by this Part shall 
not— 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, termination 
of, or reinstatement in, employment of 
any employee or class of employees if 
there is provision, however expressed, by 
or under any other Act for or in rel ation to 
a matter of that kind and there is 
provision, however, expressed, by or 
under that other Act for an appeal in a 
matter of that kind; 

The exclusion, according to Westrail, results from the 
provisions of the Government Railways Act 1904 and 
specifically section 77 of Part VII — Miscellaneous 
Provisions of that Act. 

77. Any person who. being permanently 
employed on a Government railway, is, under 
section 73 of this Act,— 

(1) fined; or 
(2) reduced to a lower class or grade; or 
(3) dismissed; or 
(4) suspended from employment in such 

circumstances as to involve loss of pay; 
or 

(5) transferred by way of punishment 
involving loss of transfer expenses, 

may, in the prescribed manner, appeal to an 
Appeal Board constituted as hereinafter provided, 
except where the person is the occupant of an office 
prescribed under section 73 of this Act as one in 
respect of which the exercise of any of the powers 
referred to in that section is subject to the Minister, 
in which case the person shall not have a right of 
appeal to an Appeal Board so constituted, but the 
person may in manner prescribed by the regula- 
tions appeal to the Stipendiary Magistrate. 

No person shall be deemed "permanently 
employed" within the meaning of this section 
unless he has been continuously employed for 
three months. 

The union argues that because there is no question of 
misconduct involved the employees do not have a right 
of appeal pursuant to section 77 of the Government 
Railways Act 1904, and therefore that Act cannot 
dispose of the jurisdiction of the Commission as 
conferred by the Industrial Relations Act. 

The parties agree that the jurisdiction of the Appeal 
Board as constituted by the Government Railways Act 
1904 in relation to section 77 of that Act, so far as 
dismissals are concerned, is limited to dismissals 
grounded in misconduct. In this respect the 
Commission was referred to decisions of the Supreme 
Court of Western Australia. In its judgment in Pomykal 
v. Railways Appeal Board (1952) 54 WAR 9, the 
reasoning in Wall v. Commissioner of Railways (1905) 
WAIR 206 was followed by the Supreme Court in 
holding that the Board's jurisdiction to hear appeals to 
it by persons dismissed from employment in the 
Government railways was limited to cases where the 
persons had been dismissed "by way of punishment for 
misconduct". This conclusion was confirmed in the 
decision of the Supreme Court in R. v. Railways Appeal 
Board; ex pane Haran, (1969) WAR 13, when it was held 
that while the word "dismiss" in section 73(1) of the 
Government Railways Act 1904-65 referred both to 
termination of employment when no longer required 
and to dismissal for misconduct, the right of appeal 
conferred by section 77 of that Act extended only to the 
latter. 

The Industrial Relations Act 1979 was enacted after 
the Government Railways Act 1904, which to all intents 
and purposes of this matter is unchanged since those 
decisions of the Supreme Court. Section 23(1) of the 
Industrial Relations Act 1979 was amended shortly 
after its enactment to expressly narrow the jurisdiction 
of the Commission to exclude disciplinary matters 
where employers already had statutory provision for 
appeal to a specially constituted tribunal. Thus the 
Commission clearly does not have jurisdiction to deal 
with matters which fall within the province of the 
Railways Appeal Board pursuant to the Government 
Railways Act 1904. 

It was noted by the parties that to date any question of 
jurisdiction of the Commission in a matter of this kind 
involving the dismissal of a Government railway 
employee has not been raised though the attention of 
the Commission was drawn to a number of decisions as 
to jurisdiction when consideration was given to section 
23(3)(d) in the light of other statutes such as the Police 
Act and the Fire Brigades Act 1942. However, the 
question for the Commission is whether there is 
jurisdiction to deal with the specific claims in the light 
of the Government Railways Act 1904. 

I have concluded that so far as the two applications 
before the Commission there is indeed jurisdiction for 
the following reasons. 

Section 23(1) of the Industrial Relations Act 1979 
is as follows— 

23. (1) Subject to this Act, the Commission 
has cognizance of and authority to enquire 
into and deal with any industrial matter except 
any matter provided for in paragrph (a): 

The exclusionary paragraph (a) is not 
relevant to these matters. 

Section 7(b) of the Act relevantly states— 
"industrial matter",... means, subject to sub- 
section (2), any matter affecting or relating to 
the work, privileges, rights, or duties of 
employers or employees in any industry or of 
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any employee therein and, without limiting 
the generality of that meaning, includes any 
matter relating to— 

(a) ... 
(b) ... 
(c) the employment of children or young 

persons, or of any person or class of 
persons, in any industry, or the 
dismissal of or refusal to employee 
any person or class of persons 
therein; 

(d) ... 
(e) ... 
(f) ... 
(g) ••• 
(h) ... 
(i) ••• 

A dismissal is clearly an industrial matter and 
capable of being a cause of industrial disputation. The 
principal objects of the Industrial Relations Act 1979 
are set down in section 6. They are— 

The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, 

conciliation with a view to amicable 
agreement, thereby preventing and 
settling industrial disputes; 

(c) to provide means for preventing and 
settling industrial disputes not resolved 
by amicable agreement, including 
threatened, impending and probable 
industrial disputes, with the maximum of 
expedition and the minimum of legal 
form and technicality; 

(d) to provide for the observance and en- 
forcement of agreements and awards 
made for the prevention or settlement of 
industrial disputes; 

(e) to encourage the formation of 
representative organisations of 
employers and employees and their 
registration under this Act and to 
discourage, so far as practicable, over- 
lapping of eligibility for membership of 
such organisations; 

(f) to encourage the democratic control of 
organisations so registered and the full 
participation by members of such an 
organisation in the affairs of the 
organisation; and 

(g) to encourage persons, organisations and 
authorities involved in, or performing 
functions with respect to, the conduct of 
industrial relations under the laws of the 
State to communicate, consult and co- 
operate with persons, organisations and 
authorities involved in, or performing 
functions with respect to, the conduct or 
regulation of industrial relations under 
the laws of the Commonwealth. 

The Act provides a means for resolving industrial 
disputes. In the absence of a clear statutory preclusion, 
the jurisdiction of the Act over industrial matter should 
not be read down (see the reasons of the Full Bench in 
its decision in Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch and Mt Newman Mining Co Pty Ltd, 69 WAIG 
1036). There is no jurisdiction conferred on the 
Railways Appeal Board over the dismissal of 
Government railways employees for grounds other 
than misconduct. Corby and Garlett were not 

dismissed for misconduct and therefore do not have a 
right of appeal to the Railways Appeal Board. That 
being so it is not open to invoke the provisions of (3)(d) 
of section 23 of the Industrial Relations Act 1979 to 
preclude the Commission. The Commission has the 
jurisdiction to deal with the claims that these dismissals 
were unfair. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

O'Donnell Griffin Pty Ltd and Another. 
No. CR1432 of 1988. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

COMMISSIONER R.N. GEORGE. 
12th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth (the Applicant 
union) seeks to vary the way in which employees of 
O'Donnell Griffin Pty Ltd and Ralph M. Lee (WA) Pty 
Ltd (the Respondent employers), being members of, or 
eligible to be members of the Applicant union, are 
required to work the ordinary hours prescribed under 
the Electrical Contracting Industry Award No. R22 of 
1978 while engaged on construction and modification 
work at the Alcoa Alumina Refinery, Kwinana. 

The existing arrangement provides for a 38 hour week 
to be worked on the basis of a 19 day four week work 
cycle. Time in addition to ordinary hours is worked 
each day and accrued to allow one day of each work 
cycle to be taken off with pay (a 19 day month). The 
claim by the Applicant union seeks to replace this with 
an arrangement which would provide for 38 hours to be 
worked on nine days of a 14 day work cycle (a nine day 
fortnight). 

The Respondent employers oppose the claim and say 
that although the preferred arrangement is one which 
provides for 38 hours to be worked over five days of each 
week, they are prepared to continue the present system 
of a 19 day month. This was introduced in December 
1988 as a compromise by the employers in response to 
the claim for a nine day fortnight. 

By leave of the Commission, intervention was 
granted on behalf of the Electrical Contracting 
Association of Western Australia (Union of 
Employers), Western Construction Co, United 
Construction Pty Ltd, Bains Harding and Euro Pacific 
Technologies. Submissions on behalf of the interveners 
raised strong objections to the claim. 

The employers subject to this claim have local service 
contracts with Alcoa. These contracts require the 
contractors to carry out miscellaneous minor works 
associated with changes to electrical plant and 
instrumentation, repairs and upgrading of control 
systems. This work is said to be undertaken under the 
direction of the client's construction and engineering 
staff with the majority of work being won through a 
competitive tender system. In addition, both employers 
tender for larger project work on site involving electrical 
works associated with major plant upgrades and 
systems changes. 



It was acknowledged by all parties to the proceedings 
that the nature of the work performed does not require 
the contractors to maintain a permanent workforce on 
site. It is further acknowledged that the work has been 
ongoing for some years and is unlikely to end in the 
foreseeable future. A small "core" group is maintained 
on site on an ongoing basis with total numbers varying 
from between approximately four and 30 employees. At 
the time of hearing there were 16 employees on site to 
whom the claim applied. 

The employment conditions of the employees 
concerned are contained in the Electrical Contracting 
Industry Award No. R22 of 1978 (the Award) and the 
Metal and Electrical Trades (Pinjarra and Kwinana 
Alumina Refineries and the Hartley, Dell Park and 
Jarrahdale Mine Sites) Construction Order No. C1473 
of 1988. 

The provisions regulating hours of work are said by 
Mr Hemery. for the Applicant union, to reflect 
provisions established in 1981 through what is known 
as the "metal trades package" adopted in relation to the 
Federal Metal Industry Award. This flowed through the 
State Metal Trades (General) Award No. 13 of 1965 (62 
WAIG 827) to the Electrical Contracting Industry 
Award No. R22 of 1978 (62 WAIG 1286). 

Insofar as they are relevant to the claim now before 
the Commission, the applicable provisions of Clause 
11.—Hours of the Award are repeated below — 

11.—Hours. 
(l)(a) Subject to the provisions of this 

paragraph and subclauses (2) and.(3) of this clause, 
the ordinary hours of work shall be an average of 38 
per week to be worked on one of the following 
bases. 

(1) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
21 consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
28 consecutive days. 

(2)(a) Except as provided in paragraph (d) 
hereof, the method of implementation of the 38 
hour week may be any one of the following: 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
ordinary hours on one or more days each 
week; or 

(iii) by fixing one day of ordinary working hours 
on which all employees will be off duty 
during a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during that 
cycle. 

(v) Where the ordinary hours of work are 
worked within an arrangement as provided 
in placitum (iii) or (iv) of this paragraph, 
any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 23.—Holidays 
and Annual Leave of this Award. 

(b) In each plant, an assessment should be 
made as to which method of implementation best 
suits the business and the proposal shall be 
discussed with the employees concerned, the 
objective being to reach agreement on the method 
of implementation prior to 17 May 1982. 

(c) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows — 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to the 
State Secretary of the union concerned or 
his deputy, at which level a conference of the 
parties shall be convened without delay. 

(iii) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(d) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(3)(a) Procedures shall be established for 
inplant discussions, the objective being to agree on 
the method of implementing a 38 hour week in 
accordance with subclauses (1) and (2) of this 
clause and shall entail an objective review of 
current practices to establish where improvements 
can be made and implemented. 

(b) The procedures should allow for inplant 
discussions to continue even though all matters 
may not be resolved by 17 May 1982. 

(c) The procedures should make suggestions as 
to the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(d) The procedures should allow for the 
monitoring of agreements and understandings 
reached inplant. 

(e) In cases where agreement cannot be reached 
inplant in the first instance or where problems 
arise after initial agreements or understandings 
have been achieved inplant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in paragrpah (c) of subclause (2) of this 
clause. 

These provisions allow for a number of alternatives 
by which a 38 hour week may be worked, including a 
nine day fortnight [placitum (ii) of paragraph (a) of 
subclause (i) and paragraph (a) of subclause (2)]. They 
also importantly provide for the initial method of 
implementation to be different as between various 
groups or sections of employees in the same plant or 
establishment [paragraph (d) of subclause (2)] and for 
that method to be assessed on the basis of what "best 
suits the business ..." [paragraph (b) of subclause (2)]. 
Procedures are also included to promote the objective 
of reaching agreement on the initial method of 
implementation and for dealing with problems which 
arise after initial agreements or understandings have 
been achieved [subclause (3)]. These procedures are 
linked to procedures for dealing with special, 
anomalous or extraordinary problems [paragraph (c) of 
subclause (2)]. 

The above provisions are not affected by the 
operation of Order No. CR1473 of 1988, although it is 
suggested by Mr Hemery that this Order could be 
considered as a vehicle to give effect to the arrangement 
sought by the claim. 

The Commission was informed in the course of 
proceedings that the 38 hour week for employees of the 
Respondent employers engaged on the Alcoa site was 
first introduced in 1982 in the form of a 19 day month. 
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This was said to reflect the "industry standard" which 
flowed from the Federal Metal Trades Award, In mid 
1986 this arrangement was varied to provide for the 38 
hours to be worked over five days of each week with 
eight hours per day being worked Monday to Thursday 
and six hours being worked on Fridays. Although it 
would seem that there was little, if any, consultation 
with the union or the employees about this change, it is 
not disputed that the new arrangement had been 
accepted by the employees at the time. 

During the latter half of 1988 the claim for a nine day 
fortnight was raised with the Respondent employers. 
The fundamental reason for the claim is said to be that 
on one day in each fortnight Alcoa employees, who 
have a close working relationship with the contract 
workforce, are not on site, This, in Mr Hemery's 
submission, was a cause of concern to the Applicant 
union's members on site who said that it "caused 
problems with their own work" (Transcript p. 10). The 
Alcoa workforce works a 36 hour week with a 
"standard" rather than a "rostered" day off each 
fortnight. 

By a memo dated 23 September 1988, Ralph M. Lee 
(WA) Pty Ltd informed its employees at Alcoa Kwinana, 
in response to the claim for a nine day fortnight, that it 
conducted its operations under two different work cycles 
— i.e. the 38 hour five day cycle and the 19 day four week 
cycle. The memo went on to say — 

Either system is acceptable to our client and 
should site personnel wish to change, then the four 
week 19 day cycle would be acceptable. 

Any other configuration of working cycle is un- 
acceptable because of difficulties associated in 
transferring employees, payroll administration and 
providing clients with their selective services. 

(Exhibit D.) 

On 23 November 1988 a meeting of employees of the 
Respondent employers resolved to work the 19 day month 
offered by the memo from Ralph M. Lee dated 23 
September 1988. The meeting further resolved to take an 
additional unauthorised day off each Monday "midway 
between the Rostered Days Off (Exhibit E). The 
employees offered to work extra time on the days worked 
to make up the time lost as a result of the additional day 
off. 

In a further memo dated 30 November 1988 Ralph M. 
Lee responded to the notification of the resolution again 
rejecting the concept of the nine day fortnight and 
drawing attention to the provisions of paragraph (c) of 
subclause (2) of Clause 11 of the Award. Despite this 
response, unauthorised days off were taken on 5 
December 1988, 3 January 1989, 23 January 1989, 27 
February 1989 and 20 March 1989. 

During and subsequent to the unauthorised absences, 
discussions continued both inside and outside of the 
Commission without the matter being resolved. However, 
on 4 April 1989 the employees met again and resolved to 
discontinue working the nine day fortnight on the 
understanding that their claim would be heard by the 
Commission. From that time the employees reverted to 
the 19 day month option offered in the memo from Ralph 
M. Lee dated 23 September 1988. 

It is against this background that the Commission must 
weigh the respective arguments of the parties. 

The case for the union is that this matter concerns a 
dispute about problems which have arisen "after initial 
agreements or understandings have been achieved" 
(Transcript p. 9). In these circumstances the parties are 
directed by paragraph (e) of subclause (3) of Clause 11.— 
Hours, of the Award to the procedure for resolving special, 
anomalous or extraordinary problems contained in 
paragraph (c) of subclause (2) of that same clause. 
Subclause (2) in turn provides that, in the absence of 

agreement, either party may refer the matter to the 
Western Australian Industrial Relations Commission. In 
Mr Hemery's submission these provisions clearly 
contemplate the Commission's jurisdiction to determine 
the matter and create no conflict with the general 
jurisdiction and powers of the Commission prescribed in 
section 23 of the Industrial Relations Act 1979. This 
argument was not contested by Mr Birman on behalf of 
the Respondent employers. 

In dealing with the approach to be followed in deter- 
mining the method of implementation of the 38 hour 
week, Mr Hemery pointed out that although a 19 day 
month had evolved as a "standard" for the construction 
industry, there had been no arbitrated cases involving the 
award subject to this application that would provide 
guidance. Mr Hemery drew attention, however, to a 
decision of the then Australian Conciliation and 
Arbitration Commission in ATL Pty Ltd Nancarrow and 
Meadowbank, NSW and Australian Society of Engineers 
and the Amalgamated Metal Workers and Shipwrights 
Union (Matter C No. 3014 of 1982) reported in Print 
FQ002, as an indication of firstly the type of dispute 
envisaged in respect of the 38 hour week and secondly the 
principles that should guide the Commission in the 
instant proceedings. In that matter the Commission was 
dealing with a dispute about the method of implementa- 
tion of a 38 hour week in accordance with provisions 
similar to those contained in the Award now under con- 
sideration. In his reasons for decision Bennett C. said— 

In drawing attention to the general principle that 
the Court will not interfere with an employers right 
to regulate his own business, Mr Boland quoted 
from a decision given by Mr Justice Kelly in 1943, 
J.R. Allen and Others and the Federated Storeman 
and Packers Union of Australia'". 

Part of His Honour's statement was as follows: 

Upon this question of whether the ordinary 
working week should be worked in five or SVa 
days the time has, I think, come to restate the 
general principle that this Court will not 
interfere with an employer's right to regulate his 
own business, unless in his regulation of it he 
imposes unjust or unreasonable demands upon 
his employees. The view has been expressed by 
witnesses called by the Union that the working of 
the weekly hours on five days a week is desired 
and indeed that it is, at least in the case of some 
occupations, practicable. But I cannot find that 
to require the employees to work the SVa day week 
is unjust or unreasonable and I am, therefore, 
not prepared to make an award prohibiting the 
5Vz day week. 

I feel that the present position differs somewhat 
from the circumstances at the time of the 1943 
decision. 

A Full Bench of this Commission endorsed an 
award provision which provided for an assessment 
to be made of which method of implementation of 
the 38 hour week best suited the particular 
business. The provision also spoke of the objective 
being to reach agreement. Failing agreement the 
matter was to be resolved by the Commission. 

Although the Commission does not lightly 
impose its views on an employer, there is an 
obligation to resolve a dispute which exists because 
agreement has not been reached. 

In these circumstances there is an obligation on 
the Union to show that its favoured method of 
implementation will not inconvenience the 
business of the company. 
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There is also in my view and again in these 
specific circumstances anobligation on the company 
to show that the Unions' method would 
inconvenience the business. 

(Print F0002 at p. 7.) 
(My emphasis.) 

In Mr Hemery's submission that decision provides 
the approach to be applied to assessing the claim in 
accordance with the direction contained in the Award 
that — 

In each plant, an assessment should be made as 
to which method of implementation best suits the 
business ... 

[paragraph (b) subclause (2) of 
Clause 11.— Hours.] 

He further submitted that the union's proposal 
satisfies this requirement in the following three ways. 

1. Increased efficiency through— 
(a) Interaction with other employees: Alcoa 

employees with whom the employees subject to 
this application interact work a 36 hour week on 
the basis of a nine day fortnight. This applies 
specifically to three groups of employees — stores 
employees. maintenance employees and 
supervisors. It is claimed that a nine day fortnight 
would reduce significantly the hours when 
contract employees would be on site without Alcoa 
employees also being present. 

The effects of the differences in working hours 
are described by Mr Hemery as being the inability 
to access stores and limits on the availability of 
Alcoa area supervisors who are said to work closely 
with contract employees. 

(b) Decrease in absenteeism: In Mr Hemery's 
submission it is widely accepted that the nine day 
fortnight results in reduced absenteeism for sick- 
ness and other purposes. This argument was not 
developed by reference to any specific studies but 
was said to be confirmed by the record during the 
period the contract employees at the Alcoa 
Kwinana site worked the "unofficial" nine day 
fortnight. 

(c) Improved morale: Improved morale was 
said to be a commonly accepted benefit of a nine 
day fortnight. 

2. Cost savings: It is estimated by the Applicant 
union that over a four week period the nine day 
fortnight would result in a saving in labour costs of 
$16.35 per employee per week, when compared with 
labour costs associated with working a five day week. 
This amount is based on an estimate of one hour 
($24.00) of non-productive time and the average travel 
allowance payment ($8.70) accrued daily for each 
employee and which would be saved if daily hours were 
increased and one day off work was allowed each 
fortnight in lieu of the additional time worked (see 
Exhibit G). 

3. Saftey: It is said by Mr Hemery that under existing 
arrangements on site safety suffers during those times 
when contract employees are required to work in the 
absence of Alcoa area supervisors. It is the supervisors' 
task to work closely with the contract employees to 
ensure safe and efficient work practices. Mr Hemery 
referred to the reasons for decision in Fremantle Gas 
and Coke Company Limited and Australasian Society 
of Engineers, Moulders and Foundry Workers, Indus- 
trial Union of Workers, Western Australian Branch (63 
WAIG 1506) to indicate the significant weight that 
should be given to considerations of safety. 

In response to reseaons given by the Respondent 
employers in the course of negotiations for rejecting the 
nine day fortnight claim (see Exhibit D) Mr Hemery 
submitted that allegations of problems in transferring 

employees between Alcoa and other sites lose 
credibility when one considers that for over three years 
the Alcoa Kwinana site has worked on a different basis 
to other construction sites and that even with the 19 day 
month (which is now accepted by the Respondent 
employers) the rostered days off at Alcoa Kwinana site 
differ from those applying generally in the construction 
industry. However, to the extent that there may be 
problems, Mr Hemery drew the Commission's 
attention to commitments given in the course of 
negotiations and the resolution of the employees on 23 
November 1988 (Exhibit E) that there would "be no 
unnecessary or unreasonable complaints about that 
sort of problem arising" (Transcript p. 31). A similar 
undertaking was given in respect of potential pay and 
administration problems. Attention was also drawn to 
the fact that O'Donnell Griffin and Ralph M. Lee have 
different methods of calculating pay entitlements of 
employees working a 19 day month. One method is to 
average payment of ordinary hours over a complete 
work cycle so that payment is received for 38 hours each 
week. The other is to pay for ordinary hours actually 
worked so that 40 hours' pay is received for three weeks 
of the four week work cycle and 32 hours' pay is received 
for the fourth week. In these circumstances Mr Hemery 
questions the validity of an argument that a change 
from one system to another would create the problems 
implied by the employers. 

It is acknowledged by Mr Hemery that Alcoa requires 
of its contractors that the services contracted for be 
available on five days of the week. This could be easily 
accommodated, in his submission, by staggering 
rostered days off in a way that meets this demand. Mr 
Hemery also noted the provision of paragraph (f) of 
subclause (2) of Clause 11.—Hours of the Award which 
provides for the substitution of rostered days off in 
specified circumstances and stressed that throughout 
negotiations it had been made clear to the Respondent 
employers that sufficient flexibility would be allowed to 
ensure that operations would not be adversely affected. 
The employees' bonafides in this regard are said to have 
been demonstrated on a number of occasions. 

Finally, it was submitted that potential flow on 
should not be accepted as a valid argument against the 
claim for two reasons. Firstly, the award specifically 
provides that each case is to be assessed on its own 
merits and secondly, the employees subject to this claim 
already enjoy conditions applicable to this site that are 
above those generally applying in the contracting 
industry and these have not flowed on to others. 

These submissions were supported by evidence given 
by three employees from the site and by MrK. Richards, 
Temporary Organiser with the Electrical Trades 
Union. 

Mr Moon, intervening on behalf of the Electrical 
Contractors Association of Western Australia (Union 
of Employers) strongly opposed the claim on the basis 
that if introduced for electrical contractors at Alcoa, it 
would be "the precedent and catalyst for it to be spread 
to other work places" (Transcript p. 96). In this context, 
Mr Moon drew attention to the inability of the 
Applicant union and the witnesses called in support of 
its case, to provide any guarantee that there would not 
be any flow on to other sectors of the electrical 
contracting industry if the arrangement sought by this 
application is granted. 

The decision by the Electrical Contractors 
Association to intervene was said by Mr Moon to have 
not been taken lightly or on any grounds based simply 
on management prerogative. It resulted from lengthy 
consideration by the Association's industrial and 
management committees of the arguments for and 
against the proposition. 
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Mr Moon reminded the Commission that the 
Electrical Trades Union and other unions, when 
promoting the introduction of the 38 hour week, 
advanced the proposal on the basis of there being no 
disruption to industry, no cost and more leisure time in 
the form of either a 38 hour week or a 40 hour week with 
the time in excess of 38 hours accruing towards one paid 
leisure day in each four week period. In Mr Moon's 
submission no other options were contemplated by the 
parties, especially not a nine day fortnight. 

By reference to the decision of Cort C. in Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Electrical Contractors 
Association of Western Australia (Union of Employers) 
and Others 62 WA1G 1286, Mr Moon sought to place 
emphasis on "the need for the provisions of the award to 
be agreed to and to apply uniformly to all employees 
and to employers in the industry" (Transcript p. 98). 

Extending that proposition to the instant matter, Mr 
Moon submitted that notwithstanding other options 
referred to in the award, the clear intention from 
negotiations, which included consent variations to the 
38 hour week provisions as recently as 1986 (66 WAIG 
1647), was that the 38 hours be worked over five days of 
the week or in the form of a 19 day month and that this 
should be uniformly applied to all employers and 
employees in the industry. 

Finally, Mr Moon referred to the reasons for decision 
in Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and State Energy 
Commission of Western Australia (61 WAIG 633) 
which he interpreted to support his submissions that 
the 38 hour week "must have commonality with other 
sectors of the industry" (Transcript p. 101) and be viable 
in terms of practicability, efficiency and cost. 

Mr Birman. in arguing against the union's claim on 
behalf of the Respondent employers and interveners, 
described the electrical contracting industry as a service 
industry which has, as its main facet, the need to be 
responsive to client requirements. He went on to 
confirm the history of negotiations and industrial 
action relating to the claim in terms which indicate no 
conflict with the general thrust of the union's account of 
events. 

In the course of these submissions, Mr Birman urged 
the Commission not to overlook the fact that early in 
negotiations, in an attempt to reach a fair compromise 
on the claim through conciliation, the Respondent 
employers had agreed to introduce a 19 day month in 
lieu of the then existing 38 hour, five day week 
arrangement. They had continued to honour that 
decision and this, in Mr Birman's submission, had 
removed the middle ground that would otherwise have 
been available to this Commission in determining the 
matter by way of arbitration. While noting the point 
made, I observe that the determination of this matter 
rests on the merits of the respective arguments 
concerning the application of the Award and the basis 
upon which Clause 11.—Hours should, in all of the 
circumstances, be given effect, not on the selection of 
some convenient middle ground. 

In this regard Mr Birman made reference to the 
provisions of Clause 11.—Hours of the Award and in 
particular to paragraph (b) of subclause (2) of that 
clause relating to the assessment of the method of 
implementation of the 38 hour week. Caution was urged 
about the emphasis to be placed on the requirement in 
this paragraph for the assessment to be made "in each 
plant". This provision, in Mr Birman's submission, 
needs to be viewed in the light of the history leading to 
the inclusion of the 38 hour week clause into the Award 
involving, as it did, the flow on of a decision of the then 
Australian Conciliation and Arbitration Commission 
which primarily considered the manufacturing 

industry where the term "each plant" has a particular 
relevance which does not apply in the construction 
industry. He went on to say that given this history, the 
Commission should not limit its assessment to a 
particular "plant" without consideration of the overall 
operations of the contractor. 

Reference was also made to the decision of the 
Commission in Court Session in Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and State Energy Commission of Western Australia 
(supra) which emphasised cost and practicability as 
factors central to any consideration of the method of 
implementation of the 38 hour week and the onus on the 
union to establish "the existence of special 
circumstances justifying the departure from what ... 
has been accepted as the standard" (61 WAIG 633 at 
634). 

In addressing the construction industry at large, Mr 
Birman submitted that there are two principal methods 
of working the 38 hour week which have been in 
operation in the South West Land Division since 1982. 
The first is a five day week involving a short (six hour) 
day each Friday and the second, a 19 day month. The 
South West Land Division is distinguished in 
recognition of the fact that different arrangements often 
apply in more remote areas. This claim seeks, in his 
submission, to depart from well established practice in 
the construction industry. 

It was further said that any argument based on a 
proposition that conditions enjoyed by the direct 
labour of the principal should be granted to labour 
provided by contractors (and this, in Mr Birman's view, 
is implied in the Applicant union's submissions) 
should be dismissed for the reasons and on the 
principles followed in other cases before the 
Commission [see: The Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and BP Refinery 
(Kwinana) Pty Ltd and Others — 66 WAIG 1421]. He 
made no distinction between the circumstances of the 
BP case and the circumstances of the case now under 
consideration, despite the wording of Clause 11.— 
Hours of the Award. 

Other factors raised in opposition to the claim 
included the following — 

• Difficulties that would arise in providing the 
five day service required by the client. 

• The main interaction between the employees 
of contractors and Alcoa employees is with the 
Alcoa engineering staff who do not work a 
nine day fortnight. 

• Flow on (as evidenced by the extension of the 
claim in the course of proceedings to include 
employees working at the Alcoa Kwinana 
mud lakes site). 

• The probability of using the nine day fortnight 
as a basis for subsequent claims for a 36 hour 
week. 

• Inconsistencies in conditions between 
employees of electrical contractors and 
employees of other contractors on site. 

• Increased costs. 
• The evidence of the union's own witnesses 

who confirmed — 
(a) that the nine day fortnight is not a 

feature of civil engineering projects; 
(b) the nature of the work at Alcoa 

Kwinana requires the contractors and 
their employees to provide services on 
demand, often at short notice; 
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(c) apart from a small core group, the 
numbers at the Alcoa Kwinana site 
fluctuate significantly and involve a 
considerable number of transfers to 
and from the site. 

Mr Birman's submissions were supported by 
evidence given by Mr Godley, Project Manager for 
(XDonnell Griffin Pty Ltd. Mr Godley informed the 
Commission that O'Donnell Griffin's contracts involve 
jobs on many sites and the method of working the 38 
hour week is not the same at all sites. The majority 
involve the 38 hours being worked over five days with 
Fridays being a "short" day. Elsewhere work is carried 
out on the basis of a 19 day month. The nine day 
fortnight is not worked by the employees of O'Donnell 
Griffin on any site. 

According to Mr Godley the ideal arrangement for 
Alcoa is to have the 38 hour week worked over five days. 
However, following discussions with Alcoa it had been 
decided to implement the 19 day month as a 
compromise to resolve the dispute arising out of the 
claim for the nine day fortnight. 

Put simply, Mr Godley's reasons for opposing the 
introduction of the nine day fortnight are — 

• Client demand for maximum coverage by its 
contractors on site. 

• Ninety per cent of O'Donnell Griffin's work 
on site involves the Alcoa construction 
department which operates on the basis of 
normal hours being eight hours five minutes 
per day Monday to Friday. A nine day 
fortnight would mean that contract employees 
would be on site significantly longer each day 
than Alcoa construction department 
employees. 

• The importance, for competitive reasons, of 
being on the same footing as other electrical 
contractors in the industry. 

• Additional costs to the Respondent employers 
associated with overtime, supervision and on 
costs. 

® Additional costs that would be incurred by 
Alcoa construction and engineering 
departments in providing coverage of work 
that would normally be performed by contract 
employees. 

Mr Godley rejected assertions made in support of the 
claim that safety and the accessing of stores are 
problems under the existing arrangements that would 
be improved by a move to a nine day fortnight. 
According to his evidence, full safety coverage is 
provided by Alcoa and accessing of stores is not an issue 
if proper planning occurs. In emergency situations it is 
said that stores facilities are always made available. 

In determining this claim, the options available to the 
Commission and the prime consideration relevant to 
the assessment of those options are contained in the 
Award. In this context the following fundamental 
propositions are clear. Firstly, subject to certain 
qualifications, ordinary hours may be worked in a 
number of ways, including 76 hours within a work cycle 
not exceeding 14 consecutive days — i.e. the nine day 
fortnight [paragraph (a) of subclause (1) of Clause 11 
Hours of the Award]. Secondly, in each plant an 
assessment should be made as to which method of 
implementation best suits the business [paragraph (b) 
of subclause (2) of Clause 11]. 

It cannot be argued, as the employers and interveners 
attempted to in this case, that despite the Award it was 
never intended that a nine day fortnight would apply in 
the electrical contracting industry or that it is 
inappropriate to have regard for considerations at plant 
level. If such was the case that position should have 

been reflected in the Award. As the Award is presently 
constructed the parties and the Commission are 
obliged to recognise both the availability of the nine day 
fortnight option and the requirement to assess the merit 
of the union's claim taking into consideration factors at 
plant level. It is of course relevant to have regard for 
standards which apply in the industry and accord those 
standards proper weight in determining whether they 
should be departed from. 

The working patterns of Alcoa employees are a 
consideration, but only to the extent that they are 
relevant to the Award requirements to assess the 
method of implementation which best suits the 
business. In this regard the circumstances are 
somewhat different from those referred to by Mr 
Birman in the Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, WA 
Branch and BP Refinery (Kwinana) Pty Ltd and Others 
(supra) and the reasoning in that decision cannot of 
itself be relied upon as grounds to refuse the claim now 
before the Commission. 

In my view the principle which most appropriately 
guides the Commission in cases such as this is that 
expressed by Bennett C. in ATL Pty Ltd Nancarrow and 
Meadowbank NSW and the Australasian Society of 
Engineers and the Amalgamated Metal Workers and 
Shipwrights Union (supra) where he said — 

Although the Commission does not lightly 
impose its views on an employer, there is an 
obligation to resolve a dispute which exists because 
agreement has not been reached. 

In these circumstances there is an obligation on 
the Union to show that its favoured method of 
implementation will not inconvenience the 
business of the company. 

There is also in my view and again in these 
specific circumstances anobligation on the company 
to show that the Unions" method would 
inconvenience the business. 

(Print F0002 p. 7.) 
(My emphasis.) 

This approach is consistent with the approach of the 
Commission in Court Session in this State as reflected 
in the following passage from its reasons for decision in 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the State Energy 
Commission of Western Australia — 

In deciding to approve the unions' claim for 
reduced hours in this industry we said in July 1980 
that 'while we endorse the express preference of the 
unions that the introduction of reduced hours 
should find expression in the reduction of the 
number of days worked per fortnight or other 
period rather than in a continuation of a five day 
week of IVz hours per day, we think we should make 
it clear that the extent to which that preference can 
be given effect must be governed by considerations 
of practicality and cost'. 

We repeated and stressed the foregoing com- 
ment in March of this year when prescribing the 
framework within which we expected the parties to 
carry out the discussions which we then directed 
should take place. 

(61 WAIG 633 at 634.) 
Given the nature of the business of the Respondent 

employers, their prime concern in a business sense 
must be the requirements of their client. The evidence 
and submissions on behalf of the Respondent 
employers are that the preferred position of the client is 
one which would be best accommodated by the usual 
hours of work of contract employees being worked over 
five days of the week. However, it had been accepted in 
discussions between Alcoa and the Respondent 



69 W.A.I.G. w 31: 1 

employers that the 19 day month, which had operated 
on the site for some years previously, would be an 
acceptable alternative. 

The evidence and submissions on behalf of the union 
acknowledge the need for the Respondent employers to 
be able to meet client requirements but it is believed that 
this could be done under a nine day fortnight by the use 
of a flexible approach to rostering and substituting, 
where necessary, rostered days off. While the evidence 
is that the present employees on site are prepared to 
adopt such an approach, I am not satisfied on the 
material before me that the proposal is feasible given 
the large turnover and fluctuations in numbers on 
site. 

While there was some conflict in the submissions and 
evidence of the parties concerningthe working relation- 
ships between the employees of the Respondent 
employers and Alcoa employees, on balance I accept 
the evidence that the primary contract of O'Donnell 
Griffin and Ralph M. Lee employees is with Alcoa 
construction and engineering personnel. According to 
Mr Godfrey, 90 per cent of O'Donnell Griffin's work on 
site involves interaction with the Alcoa construction 
department. 

The evidence also indicates that the usual hours of 
these personnel, who also interact with other 
contractors onsite, are from 7.00 a.m. to. 3.35 p.m. 
Monday to Friday (eight hours five minutes per day). 
This arrangement results in some form of flexible days 
off but does not result in participation in the normal 
Alcoa standard nine day fortnight arrangement. 
According to what was said in the course of the hearing, 
if the claim now before the Commission is granted the 
employees of the Respondent employers would be 
working some 40 minutes longer each day than the 
employees with whom they have most contact and 
would not themselves be available on two days of each 
28 day work cycle. At best there would be a reduced 
presence on site on days to be specified if a staggered 
rostered day off arrangement was introduced. This 
could not be said to be an arrangement which "best suits 
the business". 

Looking beyond the Alcoa Kwinana site it is clearly 
established on the submissions and the evidence that 
the accepted standard for the electrical contracting 
industry as a whole and for other sites where the 
Respondent employers have a similar presence is the 19 
day month or the 38 hour week worked over five days 
with a short day on Friday. This fact was not contested 
by the Applicant union and was in fact supported by the 
evidence of the union's own witnesses. Nothing was put 
in the course of the proceedings that would justify a 
departure from what has been accepted as the standard 
[see the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the State Energy 
Commission of Western Australia (supra)]. 

In considering the question of cost the Commission 
faced some difficulty in obtaining an accurate picture of 
the true position. On the one hand the union provided 
information practices at the beginning and end of the 
day and at smoko and meal breaks and travel allowance 
costs that would not be incurred if employees attended 
for work one less day in every 14. The submission made 
no reference to any consideration of costs associated 
with the nine day fortnight which may have offset these 
"savings". 

On the other hand the Respondent employers, while 
alleging that significant costs would be incurred as a 
result of any move to a nine day fortnight, provided no 
information on the extent of such costs during 
proceedings. Written details, provided after the hearing 
at the request of the Commission, dealt only with the 
nine day fortnight in a form which envisages the 
rotation of rostered days off to achieve a presence on site 

over five days of the week. The information included no 
reference to the question of any savings that may be able 
to be offset against the costs identified and the basis for 
calculation used by the Respondent employers was 
strongly disputed in a written response from the 
union. 

On the information available I conclude that the 
question of cost in this instance can be best be 
regarded as a neutral factor in considerations. The 
amounts involved are not significant and were not 
presented to the Commission in a form which could be 
relied upon as accurate information. This may partly be 
indicative of the view expressed by Mr Godley when he 
said in answer to a question on costs "We believe that 
would be minimal considering what our client is after. 
He would more then compensate for that for the cover 
that he is expecting of his contractor" (Transcript p. 
133). 

None of the other issues referred to (including safety 
and access to stores) raised any matters that were of 
such concern as they would cause me to alter my 
conclusion reached on the grounds referred to above. 

It is also relevant to note that for approximately three 
months the employees subject to this claim worked a 
nine day fortnight, albeit unauthorised and from my 
understanding of the evidence, without working the 
additional time each day to accrue the day off in lieu. 
The opportunity to assess the nine day fortnight in that 
form did not alter the employer's opposition to the 
claim. 

Finally I would observe in a general sense that in 
argued matters relating to the introduction of a nine day 
fortnight or some other working arrangement which 
differs from a "standard" established for a particular 
industry, the obligation to show that the arrangement 
sought would not inconvenience (or would best suit) the 
business of the employer needs to be rigorously tested. 
There may well be many operations which would 
benefit from such arrangements, but generally it is 
difficult to perceive that they would fit within the 
objectives of the current wage fixing principles or would 
improve productivity or competitiveness. By way of a 
short example I refer to exhibits presented to the 
Commission in the course of these proceedings to 
demonstrate the effect of the nine day fortnight at Alcoa 
in comparison to the 19 day month which is applied in 
the construction industry. Under the nine day fortnight 
the effect of rostered days off and public holidays 
combined is that there are only 19 weeks out of 52 in 
which the business can operate for the five days from 
Monday to Friday. In comparison, the 19 day month 
results in 32 weeks out of 52 which fall within this 
category. In both cases there are three weeks in which 
two days are lost to rostered days off and/or public 
holidays. The implications of this alone in deciding 
what best suits a business or what inconvenience would 
be caused to its operation are matters of concern. 

Taking all factors into account I am of the view that 
the Applicant union has not met the test of the 
obligation to show that the favoured method of 
implementation best suits the business of the employer. 
On the other hand, sufficient has been presented by the 
Respondent employers to establish that a nine day 
fortnight would inconvenience their ability to meet 
their client's requirements at the Alcoa Kwinana site 
and would not be in the best interests of their businesses 
overall. The application is therefore dismissed. 

Appearances: Mr M. Hemery on behalf of the 
Applicant. 

Mr J. Birman on behalf of the Respondents. 
Mr O. Moon, intervening on behalf of the Electrical 

Contractors Association of Western Australia (Union 
of Employers). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

O'Donnell Griffin Pty Ltd and Another. 
No. CR1432 of 1988. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

COMMISSIONER R.N. GEORGE. 
12th day of September 1989. 

Order. 
HAVING heard Mr M. Hemery on behalf of the 
Applicant and Mr J. Birman on behalf of the 
Respondents, and MrO. Moon intervening on behalf of 
the Electrical Contractors Association of Western 
Australia (Union of Employers), the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Clerks' Union of Australia, 

Industrial Union of Workers, 
WA Branch and Others 

and 
Tip Top Bakeries. 

No. CR638 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

12th day of September 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matters referred for 
hearing and determination pursuant to section 44 of the 
Act are as follows: 

The claimant unions claim the following 
conditions should apply to their members 
employed by the respondent: 

(1) A retrenchment package as follows: 
(a) Four weeks' pay in lieu of notice. 
(b) Agreed time off for job interviews to 

be granted. 
(c) Redundancy payments as follows: 

(i) Less than one year's service — 
no severance pay. 

(ii) More than one year's service 
but less than two years — five 
weeks' severance pay. 

(iii) More than two years' service 
but less than three years — 
seven weeks' severance pay. 

(iv) More than three years' service 
but less than four years — 
eight weeks' severance pay. 

(v) More than four years' service 
— nine weeks' severance pay 
plus an additional 1.5 weeks' 
pay for each completed year 
of service. 

(d) Pro rata long service leave for service 
beyond five years. 

(e) Leave loading to be paid on pro rata 
annual leave. 

(2) Accrued sick leave: payment of untaken 
accrued sick leave. 

The respondent objects to and opposes the 
claim. 

At the outset it is necessary, having regard to the 
submissions of Mr P. Momber (of Counsel), going 
directly to the Commission's jurisdiction, to deal with 
the issues raised. 

The first consideration is the meaning of the word 
"redundancy" in an industrial sense and in the judg- 
ment of the Industrial Appeal Court in Hamersley Iron 
Pty Limited and the Federated Engine Drivers' and 
Firemen's Union (63 WAIG 607) Wallace J. observed 
that: 

The employee becomes redundant because the 
work he is to perform is no longer necessary for the 
employer's purpose, not because of his own 
physical incapacity. 

To argue that the redundancy arises out of the 
physical incapacity of the worker is to deny the 
origin and meaning of the term "redundancy" and 
further to deny the operation of the whole of Clause 
8. 

whilst Brinsden J. stated inter alia: 
It is not because an employee is ill that has 

reacted in some way to that illness as, for example, 
by deciding no longer should there be a job of the 
type formerly caried on by the ill employee that 
makes him redundant. A number of cases were 
referred to in argument, but I did not think it is 
necessary to mention them as they have to do with 
the doctrine of frustration which does not need 
consideration. It might be noted though that in 
Lloyd v. Brassey (1969) 1 AER 382 concerning the 
Redundancy Payments Act of 1965 Lord Denning 
M.R. at p. 383 interpreted that Act as applying to 
circumstances where a worker's job disappears. 
His words were these: 

As I read the Act, a worker of long standing is 
now recognised as having an accrued right in his 
job; and his right gains in value with the years. So 
much so that, if the job is shutdown, he is entitled 
to compensation for loss of the job — just as a 
director gets compensation for loss of office. The 
director gets a golden handshake. The worker 
gets a redundancy payment. 

and Kennedy J. remarked that: 

The appellant has not declared the employee 
redundant. It has simply purported to terminate 
his services. If the respondent is right, it had no 
power to do so. The notice would therefore be a 
nullity. A notice of termination cannot, I think, be 
converted into a declaration of redundancy. Nor 
has there been any formal agreement by the union 
that the employee should be made redundant. The 
result must therefore be, on the respondent's 
argument, that the employee's employment 
continues, although there would be no obligation 
on the part of the company to pay wages, the 
employee being unable to work — Clause 6 of Part 
1. 

(63 WAIG 609,611,613.) 

If the Commission has correctly understood the dicta 
(supra) the concept that emerges is that redundancy 
occurs when an employer no longer requires the work 
that an employee/s performed to be done at all. 
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In the present case that concept is directly applicable 
as from 1 September 1989 the work performed by the 
four clerks will be performed by automatic ordering 
machines, thus the clerks will become redundant. Mr 
Momber submits that the Industrial Appeal Court 
Decision in Pepler's case (68 WAIG 11) nonetheless 
prohibits the Commission from awarding 
"compensation" because "redundancy" merely leads to 
an unfair dismissal and without an order for 
reinstatement no "compensation" may be awarded to 
the employees by the Commission (Pepler's Case 64 
WAIG 6). 

The Industrial Appeal Court in Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (61 WAIG 611) 
defined (by majority) a dismissal as follows: 

The word dismissal may be used in a sense of 
a peremptory or arbitrary dismissal or a dismissal 
after due notice or payment under the terms of the 
contract of employment. 

Smith J. said, in context of section 29(2)(a) in the same 
case, the section "is designed to apply to all dismissals 
whether wrongful or lawful at common law". Although, 
this is a matter before the Commission pursuant to 
section 44 of the Act, I would apply the definition 
(supra) in the instant case and conclude that the four 
clerks are to be made redundant and not unfairly 
dismissed. 

Section 7 of the Act defines an industrial matter to 
include: "(b) the hours of employment ... and 
conditions of employment including conditions which 
are to take effect after the termination of employment" (my 
emphasis). 

The factual position then is that the workers 
concerned were given lengthy notice that from the 1st day 
of September 1989 their duties would be performed by the 
automatic machines. They were offered a redundancy 
package by their employer, which the union representing 
them, considered inadequate by comparison with a 1986 
relocation/redundancy agreement reached with the 
employer and industrial action in support of a superior 
redundancy offer took place. Upon application, pursuant 
to section 44 of the Act, the Commission, as presently 
constituted, presided over a conference between the 
parties. The industrial action was then ended and the 
present claim referred for arbitration. The four clerks 
concerned, at the date of the final hearing (28/8/89), 
remained employees of the employer. What is being 
sought on their behalf are "conditions to take effect after 
the termination of employment". The cause of their 
terminations is redundancy which has long been held by 
the industrial tribunals to be a concept quite different 
from that of unfair dismissal. No blame attaches to the 
employer or to the employee when, for example, as here, 
advancing technology has "caught up" and taken over 
work previously performed by people. What the 
Commission is required to decide is what in all the 
employment circumstances of the employee/s made or to 
be made redundant are fair conditions to apply to them 
when their employment ends for that reason. In other 
words a case by case approach is to be followed. Bevron 
Fibre Glass Case (64 WAIG 6), Gandy Timbers Pty 
Limited Case (65 WAIG 392), TCR Case (65 WAIG 881) 
and the Australian Agricultural Machinery Group Case 
(66 WAIG 483). 

For the above reasons the Commission concludes that 
jurisdiction exists to make the order sought by the Unions 
if, having regard to section 26 of the Act, it is warranted. 

Mr Momber also contended that the provisions of 
section 44(10) and (11) of the Act preclude the reference 
being dealt with by arbitration by the Commission as 
presently constituted. The circumstances that arose at the 
conclusion of the conference were that the parties were 
advised by the Commission of its intention to hear and 
determine the matter and the date the matter would be 

heard. No objection was taken "theieupon" by any party, 
indeed, part of the dispute settlement recommendation, 
accepted by all parties, was an early bearing of the unions' 
claim by the Commission as then constituted. 

Approximately a week later a letter was received by the 
Commission purporting to object, pursuant to subsection 
11 of section 44 of the Act, to the Commission or who held 
the conference, hearing and determining the matter. The 
Commission, as presently constituted, had presided over 
the conference and upon receipt of the letter consulted, 
pursuant to subsection 11(a) with the Chief Commis- 
sioner and the result was conveyed in writing to the 
objector inter alia as follows: 

I refer to your letters to the Commission dated 26 
July 1989 and 1 August 1989 re application No. C638 
of 1989. 

You were present at the conference held in relation 
to the bans imposed by the three unions at Tip Top 
Bakeries. As you are further aware the unions at that 
conference rejected the employer's redundancy 
package and claim instead what they describe as the 
1986 Redundancy Package updated to 1989 
standards. 

The Commission, as then constituted, recom- 
mended that the three unions lift all bans and 
limitations upon the basis that the unions' claim 
would be referred for arbitration and that an early 
date for hearing would be arranged. The unions 
accepted this and as you advised us they have lifted 
all bans and limitations and the unions' claim is now 
listed for hearing. 

The Chief Commissioner has referred to me your 
letter objecting to me hearing the referred claim and I 
am somewhat surprised at this as, pursuant to section 
44 of the Act, your objection should have been made 
to me at that conference. However, I will discuss your 
objection with the Chief Commissioner. 

The objector was later personally advised by the 
Commission, as presently constituted, that as no 
objection had been made "thereupon" i.e. at the 
conclusion of the conference it was made "out of time" 
and arbitration would proceed on the date set down at 
the conclusion of the conference. For these reasons the 
Commission proceeded with the arbitration to 
conclusion. 

Finally, it was argued that section 44 was not the 
appropriate section of the Act to be used for the claims 
made by the unions. With due respect, having regard to 
the circumstances of the dispute outlined earlier herein 
the Commission considers that this submission also 
fails as none of the awards applying to the respondent 
contain provisions for redundancy. Any Order that 
issues therefore would not vary or alter the existing 
award provisions at all. 

I turn now to consider the merits of the matters. 
The employees concerned have 10,12,14 and 21 years 

of service respectively. It is fair to note that they are all 
long term employees of the company. Under the 
applicants' claim as to redundancy payments, the 
employees would receive 18 weeks, 21 weeks, 24 weeks 
and 34.5 weeks' redundancy payment respectively. The 
respondent's offer produces 20, 20, 20 and 26 weeks' 
redundancy payment because of an arbitrary ceiling of 
20 weeks for each employee, except the employee with 
21 years of service where the offer was increased by six 
weeks. In support of the claim the applicants rely upon 
the evolutionary nature of such payments. Vickers 
Hadvva Case (63 WAIG 2270), the existence as an 
industrial fact of the TCR provisions (66 WAIG 580) the 
consent General Order for the redeployment, retraining 
and redundancy of Government employees applying to 
over 50 awards (69 WAIG 517) and the Anglican Home 
Case (unreported CR437 of 1989 — 12/7/89) wherein 



two weeks' redundancy pay for each year of service 
above five years was awarded to employees 
compulsorily made redundant. Further the applicants 
rely upon a report entitled Social Security Review Issue 
Paper No. 2 Too Old for a Job — Too Young for a 
Pension. Income Support for Older People Out of Work 
and the material contained therein. ABS Statistics Job 
Search Experience of Unemployed Persons Australia 
July 1988 and ABS The Labour Force Australia June 
1989 (Exhibit Book A-1) are also relied upon. 

Finally, the redundancy agreement reached with the 
respondent in approximately March 1986 (Exhibit A-2) 
when relocation and redundancy matters arose and 
which agreement, allegedly updated to 1989 
"standards", comprises the applicant's present claim. 

Mr A.J. Durack explained in his evidence the 
redundancy package and its basis as follows: 

... I want you to elaborate all of the conditions? 
— We advised them at that stage that we would be 
giving them four hours per week off on full pay to 
seek alternative employment and we would give as 
much assistance as we could in them seeking 
alternative employment. We also advised that we 
would be getting a financial adviser in to assist 
them in the correct way, or the best way, to handle 
their money that they would be getting from the 
company. We also advised that we would be getting 
Commonwealth Employment to assist them 
should they be seeking alternative employment. 
We also advised we would get Social Security in to 
assist them in the event of, at 1 September, if they 
weren't employed these people could advise them 
what entitlements they would be entitled to. The 
financial adviser has been in to assist these people. 
Commonwealth Employment has been in, but 
unfortunately Social Security advised us that they 
couldn't provide someone to do that and the people 
would have to go to the offices to seek assistance 
there. 

Can you give us particulars of that redundancy 
package? — Yes. We offered them two weeks for each 
year of service with a maximum of 20 weeks for each 
individual. 

In addition to that subsequently have you offered 
one of the employees a greater —? —Yes, we have. A 
lady with 21 years' service, which was considerably 
more than the other ladies had, we offered her an 
additional six weeks' payment, so a maximum — a 
ceiling — of 26 weeks, which we were subsequently 
advised by the unions was not acceptable. 

How did you arrive at that formula? — We had 
redundancies previously in 1987 when some bakers 
were made redundant. At that stage we offered two 
weeks for each year of service with a maximum of 18 
weeks. We looked at that initially; we obviously 
looked at the provisions of the Metal Trades 
(General) Award, which are considerably less than 
that and we drew up what we thought was a fair thing. 
We offered two weeks with a maximum, as I said, of 20 
weeks ceiling but we increased that to 26 weeks for 
one of the ladies. In order to establish whether what 
we were doing was fair we consulted the 
Confederation of Industry and said that there would 
be four ladies being made redundant; we told them 
what we were going to offer and they said that was 
definitely in the top quartile of what was offered for 
clerical people in the event of redundancies. 

Now, you mentioned that in 1987 you had made an 
offer to a number of bakers who were made 
redundant. Is that correct? — Yes, that is correct. 

And that was — again, what was the offer? — Two 
weeks for each year of service with a maximum of 18 
weeks. 

(Transcript pp. 77-79.) 

As to the 1986 relocation/redundancy agreement the 
evidence was that it was obtained with the use of "a 
considerable amount of industrial pressure". 

The Commission accepts that a principle was estab- 
lished commencing with the decision of Fisher J. of the 
New South Wales Industrial Commission (25 AILR 389 
para. 387), later State TRC Case (66 WAIG 580) that the 
greater the length of service of an employee with a 
particular employer requires recognition by way of 
increased payment to the employee should redundancy 
occur. This principle is plainly recognised in the 
Government Employees' Awards (see 69 WAIG 517) and 
in the respondent's offer to its employees. 

Indeed, as Lord Denning M.R. stated it (supra) "As I 
read the Act, a worker of long standing is now recognised 
as having an accrued right in his job and his right gains 
in value with the years". 

The limit imposed of a maximum of 20 weeks' pay for 
each individual employee regardless of length of service 
is contrary to the aforementioned principle and very 
little was put to the Commission in support of its 
adoption. It follows that the limit of 20 weeks per 
employee should be removed. However, from a consid- 
eration of the Government Employees' consent General 
Order together with ihe material in the Exhibit Book (A- 
1) going to the relative difficulty and length of time for 
longer serving and therefore older persons in obtaining 
alternative employment following redundancy (ibid) the 
Commission considers an upper limit warranted. 
Allowing for up to six weeks' annual leave (shift workers) 
and two weeks' public holidays a maximum of 44 weeks' 
pay for an individual employee made compulsorily 
redundant is determined. Apart from this variation the 
employer's offered redundancy package aligns with 
contemporary standards (supra) and the Commission is 
not therefore disposed to vary it. It follows that as items 
(a) and (b) of the claim were part of the employer's offer 
they will be included in the Order, for the reasons above 
item (c) is refused, item (d) is unnecessary as all four 
employees have 10 years' service or more. Item (e) was 
not subject to sufficient detailed submissions as to merit 
and is therefore refused. The same comments apply to 
item (2) of the claim. The applicants are requested to 
prepare and forward to the Commission draft minutes 
of an Order. 

Appearances: Mr G.R. Bartlett appeared on behalf of 
the Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch. 

Mr R.W. Handmer appeared on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Mr J.H. Watterston appeared on behalf of the West 
Australian Bakers', Pastrycooks' and Confectioners" 
Union of Workers. 

Mr P. Momber (of Counsel) appeared on behalf of 
the respondent and also on behalf of the Bread 
Manufacturers Association of Western Australia. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries, Canningvale 

and 
The Federated Clerks" Union of Australia, 
Industrial Union of Workers, WA Branch 

The Transport Workers' Union of Australia, 
Industrial Union of Workers, 

Western Australian Branch and 
West Australian Bakers', Pastrycooks" and 

Confectioners' Union of Workers. 
No. CR638 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20th day of September 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch; Mr R.W. Handmer on behalf 
of the Transport Workers' Union of Australia. 
Industrial Union of Workers, Western Australian 
Branch and Mr J.H. Watterston on behalf of the West 
Australian Bakers', Pastrycooks' and Confectioners' 
Union of Workers and Mr P. Momber(of Counsel) on 
behalf of the Tip Top Bakeries and the Bread 
Manufacturers Association of Western Australia, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
that the terms of the following Schedule be applied to 
any compulsory redundancies by Tip Top Bakeries. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
For those employees made compulsorily redundant 

the following conditions shall apply; 
1. Four weeks' notice of redundancy or four 

weeks' pay in lieu of notice. 
2. Paid time off duty at the request of the 

redundant employee, for the purpose of job 
seeking and/or interviews, to a maximum of 
four hours per week during the notice 
period. 

3. Two weeks' pay for each completed year of 
service, to a maximum of 44 weeks' pay for 
each individual employee. 

4. Moneys payable under the terms of this Order 
shall be paid to an employee made compuls- 
orily redundant on or before the last day of 
service by that employee with Top Top 
Bakeries. 

5. Clause 4 has no retrospective effect to the four 
compulsory redundancies which occurred on 
1 September 1989. 

6. Payment pursuant to the terms of this Order 
shall be made to the four employees made 
compulsorily redundant on 1 September 1989 
within 14 days of the date of this Order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers Union of 

Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
Anna Pineira trading as "Aunty Joan's Child Care 

Centre". 
No. CR572 of 1989. 

COMMISSIONER G.J. MARTIN. 
6th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER; The following matter of 
disagreement between the parties had not been resolved 
by conciliation at the conclusion of a conference 
presided over by another Commissioner pursuant to 
section 44 of the Act on the 26th day of July 1989. 

The applicant union believes that the summary 
dismissal of their member Ms Danielle Stubbs, 
from her position as Chuld (sic) Care Aide at Aunty 
Joan's Child Care Centre was unfair. They (sic) 
seek her reinstatement without loss of 
entitlements. 

The Respondent employer rejects the union's 
claim in its entirety. 

I heard the submissions and evidence of the parties 
on the 6th day of September 1989 and reserved my 
decision. 

The employee is 19 years of age and commenced 
employment with the respondent on 16 February 1989 
as a child care aide, subject to the provisions of the 
"Child Care Centres (Aides)" Award No. A2 of 1983 as 
varied (64 WAIG p.1957). It was her first experience of 
the industry. Her work with the respondent was not and 
has not been the subject of any criticism or complaint 
and the applicant was considered by the respondent to 
be doing extremely well for a person with short 
experience in the industry. 

On Thursday, 30 June 1989 and Monday, 3 July 1989 
events occurred which led the respondent to argue that 
the employee abandoned her employment on 30 June 
1989 and the claimant to argue that the employee was 
summarily dismissed by the respondent on 3 July 1989 
and those differences of opinion become the prime 
question of determination. 

On 30 June 1989 in the morning the applicant, 
believing that another and senior employee was being 
held responsible for an incident causing concern to the 
respondent, approached the respondent to explain her 
knowledge of the matter. 

In so doing the applicant took the view that she may 
well be the subject of admonishment by the respondent 
and thus her attitude was keyed to a possible 
confrontation, unpleasantness or censure. 

The discussion between the parties did not reach 
such extremes but led the applicant to say to the 
respondent to use her own words 

I said "well if you are going to make it hard on me 
I might as well leave now." She just shrugged her 
shoulders, I grabbed my bag and I told her to get 
stuffed. 

(Transcript notes of proceedings p,9) 

From the evidence I find that the applicant's attitude 
and action was unjustified, unnecessary, precipitative 
and unwise. 

But having acted as she did and said what she said the 
respondent took her at her word and that same day 
instituted enquiries to find a replacement for the 
applicant. 
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Regretting her actions the applicant came to work as 
usual on the following Monday morning but was told 
by the respondent to leave the premises, which after 
some delay and discussion she did. 

It thus seems to me that the applicant by her actions 
on 30 June 1989 repudiated her contract of employment 
and clearly the respondent accepted that she had and 
treated the contract of employment as at an end. 
Accordingly I find that the applicant was not dismissed 
by her employer but that the contract of employment 
was terminated by the applicant. 

That the applicant later thought better of her 
impulsive behaviour and acted as if it had not 
happened is understandable. However that does not 
erase the conclusion the respondent reached, and was 
entitled to reach, and acted upon at the time of the 
events of 30 June 1989. If the respondent also had 
wished to have a change of heart and forget the incident 
it was open for her to do so but she did not do so. 

That decision was probably influenced by the fact 
that the applicant when she walked out had left a 
number of children unsupervised and the respondent's 
trust and confidence in her had been damaged. 

It is therefore my conclusion that the claims made on 
behalf of the employee are unfounded and the matter of 
disagreement is determined by an Order of dismissal. 

Ms K. Digwood on behalf of the claimant. 
Mr M.A. O'Connor on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers Union of 

Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
Anna Pineira trading as "Aunty Joan's Child Care 

Centre". 
No. CR572 of 1989. 

COMMISSIONER G.J. MARTIN. 
6th day of October 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
claimant and Mr M.A. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
hereby orders— 

That the claims herein be dismissed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

69 W.A.LG. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Board of Management, Servite Villa 

Catholic Homes for the Aged. 
No. CR615 of 1989. 

COMMISSIONER G.L. FIELDING. 
19th day of September 1989. 

(Given extemporaneously at the conclusion of 
the submissions, and taken from the transcript 

as edited by the Commissioner.) 

Reasons for Decision. 

THE COMMISSIONER: This is a reference from a 
compulsory conference held before another member of 
the Commission concerning a dispute involving the 
dismissal from the Respondent's employ of one Miss 
Read. The Applicant, on Miss Read's behalf, alleges 
that she was unfairly dismissed and the Respondent 
denies that the dismissal was unfair. 

Miss Read it seems was employed by the Respondent 
from about the end of July or early in August 1988 until 5 
July 1989. She was at all material times employed at the 
Servite Villa Homes for the Aged, in Joondana. That 
institution, it is common ground, is an aged persons 
hostel. 

Initially Miss Read was employed as a domestic and 
subsequently as a personal care assistant or assistant 
supervisor. The duties of a domestic were principally to 
assist in the kitchen, tidy up and see that the premises 
were kept in a proper and orderly manner. This 
involved a requirement to set and clear tables, to warm 
food, to make drinks and deliver the same. 

As I have mentioned, in February 1989, the Applicant 
was appointed or asked to take over the duties of a 
personal care assistant. The duties of that post were to 
closely assist with the personal care of the residents. 
That required Miss Read to make beds, or assist in the 
making of beds; to shower or assist in the showering of 
residents; to attend where necessary to such personal 
hygiene matters as combing their hair and to assist with 
their toiletry needs. 

At all material times the supervisor, or the person 
directly in charge of the hostel, was one Mrs Kupke. She 
is a trained nurse of some 30 years standing with not 
inconsiderable experience as an administrator, at least 
in nursing homes. She had been the supervisor at the 
Servite hostel in question for approximately 13 months 
up to the time of the hearing of this dispute. 

Soon after starting as the supervisor Mrs Kupke made 
a number of roster or other changes which necessitated 
the employment of additional staff. It was in 
consequence of this that she offered Miss Read a part- 
time job as a domestic. It is common ground that at that 
and all material times Miss Read was the girlfriend of 
Mrs Kupke's son and was living in the Kupke 
household. It is also common ground that at the time 
she was offered the job she had a part-time job with a 
bank and was studying teaching at Murdoch 
University. Mrs Kupke says that she saw the work at the 
hostel which she offered to Miss Read as a means of 
enabling her, or encouraging her, to finish her studies 
which she was then undertaking. However, as not 
infrequently happens when employment relationships 
are bom out of circumstances such as those now in 
question, that is, where domestic and commercial 
arrangements are interwoven things turned sour. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Towards the end of June one of the residents is said to 
have lost her wallet, or a handbag, on a day when Miss 
Read was on duty at the hostel. The staff member to 
whom that loss was initially reported apparently did not 
report that to Mrs Kupke until almost a week or so 
thereafter. When she did, Mrs Kupke became 
suspicious that Miss Read might be responsible in some 
way. She had, I think, earlier seen Miss Read with a 
wallet which appeared to meet the description of that 
which was said to have been missing when Miss Read 
was resident at the Kupke house. Coincidentally things 
in the Kupke house were not as good as presumably had 
been hoped at about that time and Miss Read happened 
to be moving out to another place of abode. After Miss 
Read had left the house Mrs Kupke mentioned to her 
son that she was somewhat suspicious of Miss Read 
regarding the wallet disappearance. Her son, it seems, 
then told Miss Read of that. What he said to her is not 
clear and in the context of these proceedings does not 
matter. He was not called as a witness, but Miss Read 
says that he said to her that Mrs Kupke accused her of 
stealing the wallet and, possibly the money that was 
with it. 

Be all that as it may, the next morning, a Monday, 
Miss Read confronted Mrs Kupke about the matter at 
work. To say the least she was indignant and somewhat 
annoyed at what she described as a "ludicrous" 
suggestion, that she was a thief. She had never stolen 
anything in her life and took umbrage at being accused 
of doing so on this occasion. Miss Read says that Mrs 
Kupke indicated in response that residents had been 
complaining about her and that in the circumstances 
perhaps she should work out the time until her annual 
leave was due and then not return. Mrs Kupke says that 
Miss Read was, "very, very rude", to use her words, to her 
when she was confronted by Miss Read about the 
matter and was somewhat defiant as well. She denies 
accusing Miss Read of theft. She says merely that she 
spoke of her suspicions about the matter to her son. 
However, she acknowledges that she said to Miss Read 
that she should look to other employment after her 
holidays had fallen due, in about six weeks time. 

The upshot seems to have been that Miss Read said 
that she would go to the Union about the matter, to 
which she says Mrs Kupke replied that if she did Mrs 
Kupke would "get her" for drinking on the job. Whether 
Miss Read went to the Union then and there is not clear, 
but what is clear is that soon thereafter she spoke to the 
complaints officer associated with the Departments of 
Community Services and Health with responsibility for 
nursing homes and aged persons hostels. 

She indicated to this officer that she had been falsely 
accused of stealing and that she thought her job was on 
the line because of it. Miss Read says that she was told 
by that officer to get the staff at the hostel to sign a paper 
saying that she was a reliable and competent worker. 
She then set about to get that paper signed. Mrs Kupke 
says as a consequence of that a number of members of 
the staff came to her, objecting to having to sign what 
they described as a petition, but of which it is fair to say 
Mrs Kupke then knew nothing. 

It seems that Mrs Kupke took this as the last straw. 
She says it was destabilising and upsetting staff morale. 
She spoke to her superior in the Respondent's organisa- 
tion and together, it appears, they resolved that the time 
had come to dismiss Miss Read. Thus on or about 5 July 
Mrs Kupke told Miss Read that her services were no 
longer required. 

She was told, apparently, or so Mrs Kupke says that 
her work was not up to standard and that she should go. 
The indications are, that she was paid holiday pay for 
six weeks, being one year's entitlement, two weeks' pay 
in lieu of notice and one week's pay for the work up to 
the time of the termination. All those matters, it is 
A71931-8 

accepted, were in accordance with the provisions of the 
Aged and Disabled Persons Hostels Award which 
governed the employment of Miss Read. 

Mrs Kupke says that Miss Read's attitude to her work 
was quite unsatisfactory. She says that she had been the 
subject of criticism from the residents about the casual 
nature of her clothes; about not wearing shoes in the 
dining room, but rather appearing with bare feet; about 
serving cold meals; about not washing the residents 
properly or at all, amongst other things. 

Mrs Kupke says that she spoke to Miss Read about 
these matters from time to time and indeed, about other 
matters and tried to show her how to go about her duties 
but to no avail. Mrs Kupke says too that Miss Read 
frequently resented being told what to do and did not 
always heed the instructions given to her. 

Miss Read denies all of this. She says that she was 
never counselled about her misdeeds. She questions 
whether there were, in fact, any complaints about her 
from the residents. Moreover, she says that her work 
was quite satisfactory and has called some of her former 
work mates to-verify her claim. 

To a very great degree as Miss Jackson has so rightly 
said, or at least inferred, this matter is largely a question 
of fact. Indeed, as Miss Jackson submitted there is a 
substantial degree of inconsistency in the evidence 
between the witnesses and it is my function to 
endeavour to resolve that conflict, which is most 
marked between the evidence of Miss Read and Mrs 
Kupke. 

No real purpose is to be served by reciting their 
conflicting evidence in any more detail than I have 
done thus far. I am bound to say, however, having heard 
the evidence and reflecting upon it, particularly the 
evidence of Miss Read and Mrs Kupke, who I think it 
can be said are the principal players in this unhappy 
affair, that in general I prefer the evidence of Mrs 
Kupke. Whilst she did not impress me as a strong 
individual I accept her evidence as being a more 
thorough and reliable account of the events than those 
given by Miss Read, who I thought was somewhat too 
concerned to protect her position than tell the story as it 
happened. Further, although I do not attach too much 
significance to it, on matters of detail Miss Read was not 
as precise as was Mrs Kupke. Miss Read, for example, 
had some difficulty in identifying who it was that she 
spoke to regarding the complaints of stealing. She first 
thought it was the complaints officer for the Nurses 
Federation but it seems to have been someone else. All 
in all, I am left with the distinct impression that her 
evidence in material particular is less than reliable. 

I find that Miss Read was, as Mrs Kupke said, the 
subject of complaints about a number of matters by the 
residents. Amongst those matters was the failure to wear 
footwear in the dining room, the wearing of clothes 
which some residents thought were apparently too 
casual, tendering inadequately heated or burnt food, 
and not assisting with showering in the proper 
manner. 

Though Mrs Vincent, who was another assistant 
supervisor and an employee of some SVfe years standing 
at the hostel, says that she heard of no criticism of Miss 
Read from the staff or from the residents, save as to one 
showering complaint, she acknowledged quite readily 
that she was not in a position where she would expect to 
get complaints from residents. Moreover, she was 
somewhat surprised to learn of Miss Read's dismissal 
because she thought Miss Read and Mrs Kupke got on 
quite well. Plainly on the evidence of both Miss Read 
and Mrs Kupke that was not the case, at least towards 
the end of this unhappy affair. 

Though Miss Read says that she only went into the 
dining room without footwear on one occasion and 
then with the permission of her immediate supervisor. 
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Mrs Baxter, I do not accept that that was the limit of her 
transgression in this respect. Rather, I accept the 
position to be as Mrs Kupke said, that she transgressed 
in that way on a number of occasions. 

Further. I accept that from time to time Miss Read 
was spoken to by her supervisors about such things as 
not setting the table properly, her reluctance to tidy up 
or vacuum the floor about the dining room table, the 
serving of burnt meals and cold drinks, and perhaps 
more significantly about her reluctance to assist with 
the personal needs of the residents when she became a 
personal care assistant. 

I accept Mrs Kupke's evidence that Miss Read was 
reluctant to assist with dressing residents when they 
needed dressing, that she did not comb their hair when 
she ought to have, that she did not properly see to the 
washing needs of the residents and that she was 
reluctant to see that toilet matters, such as the cleaning 
of commodes, were attended to. To some extent that is 
verified by the witnesses Mrs Dahners and Mr Droste. 
Mrs Dahners. another supervisor at the hostel who it 
must be said was in the hostel for only a short time, 
testified that many of these things occurred despite 
attempts to show Miss Read otherwise, and that there 
were numerous complaints about Miss Read from the 
residents regarding them. Mr Droste, who it seems has 
been working in the hostel for some 10 years says that he 
heard many complaints from residents and that they 
were frequent. Furthermore, Mrs Baxter, apart from 
one incident relating to no footwear in the dining room 
acknowledged, that there had been complaints about 
Miss Read's clothing and about food serving. 

Overall 1 am quite satisfied on the balance of 
probabilities that the shortcomings of which Mrs 
Kupke has spoken did occur and that they were the 
subject of complaints from residents. Furthermore, I 
accept, as 1 have already indicated. Mrs Kupke's 
evidence that she tried to help her overcome these 
deficiencies by doing the work with her and showing 
her how it should all be done. 

Mrs Kupke alleges that Miss Read said to her that she 
did not like doing some of the jobs associated with 
caring for elderly people. To some degree that is 
supported by Mr Droste whose evidence though falling 
short of suggesting that Miss Read did not like elderly 
people was that she did not appear to have the ability to 
do the work because she did not have a feeling for it. 
That, somewhat corroborates what Mrs Kupke said 
earlier in these proceedings. 

Though none of the complaints to which I have 
referred were in writing, or otherwise put in a formal 
way, I am quite satisfied on balance that the Applicant 
was told on a number of occasions that she was not 
working up to scratch and that she knew, or ought to 
have known, that something needed to be improved if 
she was to be able to remain in the employ of the 
Respondent. 

On my finding of the facts she was given every 
opportunity to improve her performance, but she 
simply did not or was unable to do that satisfactorily. I 
accept that an employee is entitled to be given an 
opportunity to make good her deficiencies, but there 
must come a time when enough is enough. On this 
occasion I am satisfied that that time had well and truly 
come. Miss Read had been given ample opportunity to 
perform to the level which was reasonably required of 
her. Indeed, I think the position was that because of the 
domestic arrangements, or connections, between Mrs 
Kupke, her son and Miss Read, Mrs Kupke gave Miss 
Read more opportunity to prove herself than perhaps 
might have been otherwise expected. To some extent it 
might be said that she had been too forbearing. 

In all the circumstances I am bound to say that I am 
not satisfied on balance that the dismissal was unfair. In 
an environment such as an aged persons hostel there is 
simply no scope for those who are not willing, or who 
are unable to perform satisfactorily all of the tasks no 
matter how unpleasant some might be, which are 
necessary to care for the residents. Still less is there 
scope for there to be any internal discord which, I 
accept, became evident after Miss Read had 
endeavoured to have members of the staff sign a paper 
indicating that she was a reliable employee. In those 
circumstances I am, as I say, far from convinced that the 
dismissal was unfair. I might say in passing, though in 
yiew of my finding it does not become necessary to pass 
judgment on the matter, had I concluded that the 
dismissal was unfair, I would still be reluctant to order 
that Miss Read be reinstated. It is abundantly clear that 
Miss Read is deeply hurt about what she believes to be 
an allegation of theft made against her by Mrs Kupke. I 
cannot think that she in any way trusts Mrs Kupke any 
further. In those circumstances for the two to again have 
to work together in a small work place such as the hostel 
seems to me to be a recipe for disaster. 

It might be, as Miss Jackson has submitted, that Miss 
Read could or should be employed at another of the 
Respondent's hostels, but that is not to point when 
reinstatement is being sought and indeed, there is no 
evidence that other work is available at other places. Be 
that as it may, I am far from convinced that the 
dismissal was unfair. The question of reinstatement 
therefore does not present itself as a problem on this 
occasion. 

Since much was said of the allegation or accusation 
of theft against Miss Read, I feel bound, in conclusion, 
to say briefly something of it. I accept Mrs Kupke's 
evidence that she did not accuse Miss Read of stealing 
the wallet or handbag either to her son or to Miss 
Read; rather, she mentioned that she simply suspected 
her, as she apparently did with the other staff who were 
on duty on that occasion. It may be that her son 
interpreted it differently, I do not know. Although it was 
not an issue in these proceedings, there was no evidence 
to substantiate any suggestion that Miss Read stole the 
missing wallet. On that note I simply propose to order 
that the proceedings be dismissed, being, as I am, not 
satisfied that the Applicant has made out on balance 
the claim that the dismissal of Miss Read was unfair. 

Appearances: Miss S.M. Jackson on behalf of the 
Applicant. 

Miss G.P. Marton on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Board of Management, Servite Villa 

Catholic Homes for the Aged. 
No. CR615 of 1989. 

COMMISSIONER G.L. FIELDING. 
19th day of September 1989. 

Order. 
HAVING heard Miss S.M. Jackson on behalf of the 
Applicant and Miss G.P. Marton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch 
and 

Mt Newman Mining Co Pty Ltd. 
No. CR699 of 1989. 

COMMISSIONER J.F. GREGOR. 
20th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: On 7 September 1987 a 
conference was held at Port Hedland to discuss a 
dispute between the parties concerning the alleged un- 
fair dismissal of John Hamilton, a member of the 
Applicant Union. At the conclusion of the conference 
the dispute had not been resolved and was referred for 
hearing and determination. The parameters of the 
dispute are described in the Schedule attached to the 
Memorandum in the following terms— 

On 10th of August, 1989 the Respondent 
Company terminated the services of John 
Hamilton for an alleged assault upon a member of 
supervisory staff. 

The Applicant Union, of which John Hamilton 
is a member, claims that the dismissal was unfair 
and seeks a declaration to that effect together with 
an order for reinstatement. 

The Company denies the dismissal was unfair 
and opposes the making of a declaration and issue 
of an order. 

Immediately after the conference the matter 
proceeded to hearing. As I understand the parties' 
positions, it is agreed that the worker committed mis- 
conduct. The difference between them is that the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch (the 
Applicant) asserts that the penalty of summary 
dismissal, which has been applied by the Company, is 
unfair given the circumstances. 

I record, in narrative, the events which are relevant to 
the matter upon which I must provide adjudication. It 
appears that at approximately 2335 hours on Thursday, 
27 July 1989 Mr John Hamilton committed an assault 
upon the "D" shift foreman Mr B. Pearce. Apparently 
Mr Pearce and Mr Hamilton were travelling in a vehicle 
in company with a Mr A. Small and their shift 
supervisor, Mr Colin Booker. Mr Booker, who was 
driving the vehicle, was transporting the occupants to a 
place where they could find ore trucks for Messrs 
Hamilton and Mr Small to operate for the balance of 
the shift. Mr Hamilton and Mr Small were in the rear of 
the vehicle cabin. Mr Booker recalls that Mr Pearce and 
Mr Hamilton were discussing a "Request to Produce a 
Medical Certificate" form. An argument arose from this 
discussion with both Mr Pearce and Mr Hamilton 
talking in raised voices. The subject of the discussion 
was a dispute between Mr Hamilton and Mr Pearce 
whereby Mr Hamilton had said that he had an 
application for sick leave refused. He had raised the 
matter with Mr Pearce, who was then the acting shift 
supervisor. Mr Pearce had told him that he (Hamilton) 
had signed a "Request to Produce a Medical 
Certificate" form. Mr Hamilton was concerned about 
this because he could not remember signing any form at 
all, so he asked Mr Pearce if he could see the form. The 
form was not produced to him, notwithstanding that on 
a number of day shifts he asked Mr Pearce to see it. 
These requests continued over a sequence of day shifts 
and on the last day he asked again if he could see the 
form. Mr Pearce told him that he could have a copy. 
However, he never received the copy from Mr Pearce 
who then was absent on a course. In the meantime the 
issue had continued to concern Mr Hamilton and he 
had raised it with his shop steward, Mr Scott Mathison, 
who had progressed the matter through to Mr Booker, 
who had within an extremely short time resolved the 
issue. 

Mr Booker drew this to the attention of Mr Hamilton 
during the argument, but this did not bring it to an end. 
Mr Hamilton accused Mr Pearce of lying to him over an 
alleged variation to the requirements to sign the form in 
question and told him that he had lost credibility. At 
that point Mr Booker saw Mr Hamilton punch Mr 
Pearce around the face and head with both fists from 
the back rear. Mr Booker moved to restrain Mr 
Hamilton. He was assisted in this by Mr Small. 

After the incident Mr Booker took Mr Pearce to the 
Occupational Health Centre where he was examined by 
the occupational health attendant. Ms Sharon 
Rowlands gave evidence of what occurred in the centre 
and a copy of the medical log was produced as Exhibit 
W6. This exhibit shows that Mr Pearce presented with 
lacerations to the right zygomatic bone region. There 
was head injury and a soft tissue injury to the left 
parietal. The injuries were consistent with an assault 
with punches to the head and face. The injuries were 
such that Ms Rowlands conducted neurological 
observations. Mr Pearce was retained in the medical 
centre for over an hour during which time the report 
indicates that he was shaky and disquieted. Oxygen was 
administered to him during this time. However, after 
about IVs hours in the centre he was released. He 
insisted on returning to work and he completed the 
shift. 

Mr Handmer, who appeared for the Applicant, in 
effect mount a case of mitigation. He says that Mr 
Hamilton is a quiet, shy and reserved man who has 
been employed by the company for 11 Vz years. For all of 
this time he has lived in the single persons quarters in 
circumstances which because of the environment are 
conducive to loneliness and, as I understand the 
suggestion, the potential for some anti-social 
behaviour. Nevertheless, in the whole of that period Mr 
Hamilton has not been involved in any incidents at 



work of a like nature. This all should be considered 
against the facts in the matter where, according to Mr 
Handmer, the actions of foreman Pearce amounted to 
provocation in that he had no satisfactory explanation 
why, in the first place, he had told Mr Hamilton that he 
had signed the form, and secondly, when the matter 
became an issue, why he did not immediately bring it to 
an end by producing the form to Mr Hamilton so that he 
could be satisfied. Alternatively, Mr Pearce could have 
sought advice from his own superiors as to whether the 
process concerning the forms had changed. It was 
suggested that the actions of foreman Pearce amounted 
to an abuse of his power as acting shift supervisor over 
Mr Hamilton, because the inference can be drawn that 
he deliberately withheld the information which would 
have satisfied Mr Hamilton in order to tease him or 
upset him. 

Mr Woodward, who appeared on behalf of the 
company, says that the inferences drawn by Mr 
Handmer are not available because the matters which 
led to the incident did not justify the violence of the 
action that occurred. He conceded that Mr Hamilton 
had asked Mr Pearce for the return of the form, or at 
least to sight it after Pearce had told him that his 
signature was on it. However foreman Pearce's conduct 
was perfectly explainable because there had been a 
change in the way that things were to be processed and 
he was entitled to check to see what that change was. Mr 
Woodward conceded that he may have taken too long to 
do that, or was slow, but he was not remiss in his duties 
to the extent that deserved the type of action, which Mr 
Woodward described as vicious and cowardly, that was 
perpetrated upon his person by Mr Hamilton. Because 
of the action the company had now lost confidence in 
Mr Hamilton, it was concerned for the welfare of its 
other employees and therefore under no circum- 
stances should the continuation of his contract of 
employment be acceptable. The only action available to 
the company had been taken by it, but only then after a 
detailed investigation into the issue was conducted on 
28 July, that investigation being attended by all persons 
who were involved, or who had an interest in the matter. 
The issues had been thoroughly canvassed in the 
investigation and at the end of it the company was 
convinced that there was no action it could take other 
than to terminate the contract of service. It did so after 
sober consideration of all of the circumstances involv- 
ing Mr Hamilton's employment including his 
residence at the single persons quarters, the fact that he 
had been offered alternative accommodation to the 
single persons quarters which he had refused; not the 
least of the matters which was put in the balance, was 
his long service. 

The Commission heard evidence from Mr Colin 
Booker, the "D" shift supervisor, who related the events 
which have been described in the narrative above. His 
evidence was supported by Mr Pearce who described 
the events that occurred on the night in question. Mr 
Pearce was also subject to detailed cross examination 
by Mr Handmer on the events which led to the incident. 
Expert evidence was called from Ms Sharon Rowlands 
who was on duty in the occupational health centre the 
night that Mr Pearce presented for treatment. She 
confirmed the substance of the contents of Exhibit W6. 
Evidence was called by Mr Handmer from Mr 
Hamilton who related his version of events. He 
indicated to the Commission that he had been 
extremely upset at the treatment of him by Mr Pearce 
over his wish to see the form and it was his view that Mr 
Pearce had deliberately provoked him or at least teased 
him. Nevertheless he regretted his actions of 27 July and 
indicated to the Commission that he believed that he 
would never indulge in such conduct again. The final 
witness called was Mr E. Burton who is the Deputy 
Convener of the Transport Workers Union at Mt 

Newman. His evidence did not touch upon the issues 
other than to give evidence to the Commission that he 
had experienced treatment at the occupational health 
centre which he believed was excessive. He had 
attended the occupational health centre because he had 
been wearing new boots and wanted a bandaid because 
of skin aggravation. He said that he had been diagnosed 
as having a work related injury, his boots were removed, 
his feet were bathed in antiseptic and appropriate 
bandages were applied and he was sent back to work. 
The substance of his evidence was that the treatment he 
received was excessive and therefore, by inference, the 
treatment Mr Pearce received on 28 July could well have 
been excessive. I will comment later specifically 
concerning Mr Burton's evidence as I believe it raises 
issues not necessarily associated with the matter for 
adjudication but which nevertheless requires a 
response. 

In respect of all of the evidence of the other witnesses I 
find they presented a truthful version of the events as 
they saw them. There is a large measure of agreement 
between them as to what occurred. 

The facts in this case must be weighed against the 
principles that the Commission is required to apply. In 
this respect it is generally accepted that summary 
dismissal is justified on the grounds of misconduct if it 
is such as to strike at an essential term of the contract. 
The fundamental dicta which needs to be applied 
is— 

... the question whether the misconduct proved 
established the right to dismiss the servant must 
depend upon the facts — and it is a question of fact 
[Clouston & Co v. Corry (1904-07) All ER 685 at 
687], 

... since the contract of service is but an example 
of contracts in general, so that the general law of 
contract will be applicable, it follows that, if 
summary dismissal is claimed to be justifiable, the 
question must be whether the conduct complained 
of is such as to show the servant to have dis- 
regarded the essential conditions of the contract of 
service [Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 2 All ER 285 per Lord 
Evershed MR at 287], 

... the question of whether the conduct of an 
employee amounts to misconduct justifying 
instant dismissal generally depends upon whether 
or not the act complained of can properly be 
regarded as ... of such a nature as to strike at 
essential elements of the contract of service... [in re 
Dispute — Homebush Abattoir (1966) AR (NSW) 
371], 

The Commission has consistently endorsed the 
action of employers who summarily dismiss employees 
for assaulting others in or about the workplace, whether 
in working hours or not. A list of such cases has been 
recorded by Fielding C. in his decision of John Peter 
Cioccarelli v. Hamersley Iron Pty Limited in 1983 (63 
WAIG 1105 at 1107). 

There has been a substratum of the principle 
developed out of the case Angew Mining Co Pty Ltd v. 
Australian Workers Union (1986) 66 WAIG 1008 when 
the Full Bench, in considering an appeal against a 
decision of Salmon C. to reinstate a worker who had 
been dismissed following upon a fight at a social club in 
a mining town, decided that the dicta which had been 
established in Tomlinson v. the London, Midland and 
Scottish Railway Co (1944) 1 All ER 537 was not 
applicable because the possibility of a detriment to the 
working relationship was, in the circumstances of the 
matter then before him, too remote from the worker's 
conduct. Salmon C. decided, in effect, that he would 



accept that the conduct of the worker was unlikely to 
have an adverse effect upon the company's desire to 
obtain maximum efficiency in its operations. 

However, the above case is the only departure from 
the stratum of cases involving fights at workplace. The 
issue was thoroughly reviewed by Fielding C. in Robe 
River Iron Associates v. Australian Workers Union 
(1986) 66 WAIG 1484. That case involved what 
amounted to an application for an order from the 
Commission that the Applicant be authorised to 
summarily dismiss Mr G. Acosta from its employment 
for misconduct. That order being necessary because of 
the existence then of orders of the Commission in Court 
Session made on 21 August 1986 in Matter No. 758 of 
1986. The Applicant had dismissed Mr Acosta in 
circumstances which the Commission found that he 
had offered to deal with a supervisor in a violent way 
and had stepped towards him and had pushed him in a 
vigorous manner. Mr Acosta, at the time, was a long- 
standing employ ee of the Applicant Company and had 
a record of eight years' good service with the 
Applicant. 

This decision was subject to review by a Full Bench of 
the Commission in Australian Workers Union v. Robe 
River Iron Associates (1986) 66 WAIG 1517 when the 
majority overturned the decision of Commissioner 
Fielding. That decision in turn was the subject of an 
appeal to the Industrial Appeal Court in Robe River 
Iron Associates v. AWU (1987) 67 WAIG 320. By its 
decision the Appeal Court reversed the decision of the 
Full Bench, and the writing of the learned Judges, in my 
respectful view, reflects the comtemporary develop- 
ment of the stratum of case law I have traced in this 
decision on the question of summary dismissals for 
misconduct of the nature under review. 

I draw attention to the Reasons of President Brinsden 
J. at page 322 of the decision when he says— 

I am afraid I do not find the Senior 
Commissioner's reasoning very convincing as he 
seems to have made light of what was apparently a 
serious threat and so found as a fact by 
Commissioner Fielding. That Mr Acosta's 
previous record had not indicated unlawful 
behaviour and that he is married with a child 
seems to be an irrelevant consideration in the 
circumstances which had only recently arisen. 
What is overlooked is the Appellant's duty to its 
employees to conduct its work practices without 
endangering them. Here it was put on notice that 
one employee in the employer's workplace had 
threatened violent action against another 
employee to take place in the employer's work- 
place. It was its duty in the circumstance to take 
whatever action it thought necessary to protect the 
threatened worker. It is worth reflecting on what 
would be the position of the Appellant if, in the 
light of its knowledge of the threat, it had continued 
to employ Mr Acosta and the threat had been 
carried out. In those circumstances it would have 
laid itself open to a claim for worker's 
compensation [see Western v. Great Boulder 
Goldmine Ltd (1964) 112 CLR30] and possibly a 
common law action for damages for negligence. 

The rule to be applied is crystallised even further in 
the Reasons of Kennedy J. at page 324 where he 
writes— 

The test, however, is not whether the dismissal 
was "equitable". The test was as expressed in the 
reasons of the learned President namely whether 
the employer's right of dismissal had been 
exercised unjustly and unfairly, the task being to 
address the industrial unfairness of the decision 
based upon the nature and quality of the conduct 
involved. 

It is against these principles that I must judge the facts 
in the matter. The incident that occurred was admitted 
by both of the parties to be misconduct. There is doubt 
cast upon the severity of the assault upon Mr Pearce 
only through the evidence of Mr Burton, who suggests 
that the treatment one receives from the occupational 
health centre is in excess of what one normally would 
expect, given the gravity of the injury that a person is 
then suffering. This is evidence that I most rapidly dis- 
card. I find it disquieting that at a time when safety 
standards in the mining industry are under public 
question that when a thorough medical service is 
provided that can, in some way, be held up as being too 
much for the circumstances. I am more inclined to 
think that the evidence was tongue-in-cheek ratherthan 
serious but if it was serious I dismiss it, and if it was not, I 
observe that evidence of such a flippant nature has no 
place in proceedings before the Commission. 

Mr Hamilton did assault Mr Pearce. The assault was 
of a more serious nature than the assault in the Acosta 
case. Here was a series of blows of a substantial nature 
delivered around the head of the foreman. The assault 
only being brought to a conclusion by the intervention 
of two other employees. 

Mr Hamilton says that he was driven to the action he 
took because of Mr Pearce's conduct over the form. 
Even if he was, the assault was certainly dis- 
proportionate to the provocation. There were other 
actions available to Mr Hamilton; he did not take them. 
Worse, during Mr Pearce's absence the issue was raised 
in the way that it should have and was disposed of 
quickly by the actions of Mr Mathison, representing Mr 
Hamilton and by Mr Booker, representing the 
management. So at the time that the assault took place 
there was no issue remaining concerning Mr Hamilton 
and the 'signing' of his document. The conclusion is 
therefore open that the argument and the following 
assault were in retribution for Mr Pearce's action. 

According to the rules that I must apply the assess- 
ment of industrial fairness must be based upon the 
nature and quality of the conduct involved. I have taken 
into account Mr Hamilton's long service but in my view 
it does not diminish the responsibility that he bears for 
proper behaviour towards other members of the work- 
force. If long service of itself was to be a factor which 
would justify an assault, an absolutely untenable 
situation would be created where any worker with long 
service who had a grievance against the supervisor 
could feel that he was entitled to make a physical assault 
upon that supervisor, or other worker, and be freed from 
the responsibility of his actions by the mere virtue of his 
long service. That is not a situation which should be 
allowed to apply or be thought should apply. 

In all of the circumstances I find that John Hamilton 
was in a fundamental breach of his contract of service 
and there is no warrant for the Commission to interfere 
with the employer's decision to terminate his service. 
An Order dismissing the application will now issue. 

Appearances: Mr Handmer appeared for the 
Applicant. 

Mr Woodward appeared for the Respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia. Industrial 

Union of Workers. Western Australian Branch 
and 

Mt Newman Mining Co Pty Ltd. 
No. CR699 of 1989. 

COMMISSIONER J.F. GREGOR. 
20th day of September 1989. 

Order. 
HAVING heard Mr Handmer on behalf of the 
Applicant and Mr Woodward on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

FULL BENCH — 
Unions — Application for 

alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 1603 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT. P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.L. FIELDING. 
14th day of September 1989. 

Application to amend eligibility rule — objectors — 
amendment to application — withdrawal of 
objectors — provisions of Act were complied with 
— application granted. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This was an application pursuant to section 62 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") brought by the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch. 

Put briefly the applicant union sought to amend Rule 
4.—Eligibility for Membership by inserting in 
paragraph 2 of the said rule the following 
classifications; boiler attendants, boiler controllers, 
tour guides in power houses, power shovel operators, 
excavator operators, unit attendants and controllers 
and plant attendants in power houses and their 
assistants and railway observers. 

The applicant union also sought to add an additional 
paragraph to the said eligibility rule that being 
paragraph 2A which reads as follows:— 

2A. Subject to subparagraphs 1,2 and 3 hereof, 
persons who are employed in any classification 
which, as at the (insert date) was covered by any 
award of the Western Australian Industrial 

Relations Commission or any industrial 
agreement registered in the Western Australian 
Industrial Relations Commission to which the 
union was. at the date, the only union party, shall 
be eligible for membership of the union. 

The matter first came before the Full Bench on 6 
April 1989 whereupon it was found that the application 
had been incorrectly gazetted. The matter was 
adjourned sine die so that the gazettal could be 
corrected. The application was re-gazetted and 
appeared at 69 WAIG 2276. 

Objections were lodged by the following 
organistaions and companies: The Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers, the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
BHP Minerals Ltd, Goldsworthy Mining Ltd, Mt 
Newman Mining Co Pty Ltd, Hamersley Iron Pty Ltd, 
Robe River Iron Associates, Western Mining 
Corporation, Roche Bros Pty Ltd, Brunswick NL. 
Dampier Salt Operations Pty Ltd, AMC Mineral Sands 
Ltd, Greenbushes Ltd, the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 
and the Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 

The matter was brought on for hearing by the Full 
Bench on 23 August 1989 by way of a directions 
hearing. 

At the directions hearing, the applicant union sought 
leave to amend its application. It sought to delete from 
its application to amend its rules all classifications 
except those of "tour guides in power stations" and 
"railway observers". The applicant union also sought to 
delete paragraph 2A from its application. There were no 
objections to the application to amend, and we granted 
leave to amend the application accordingly. 

Following the said amendment a number of the 
objectors sought leave to withdraw their objections and 
to no longer take part in proceedings. Those objectors 
were: The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, the Australasian Society of 
Engineers. Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch, the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia, Western Mining Corporation, 
Roche Bros Pty Ltd, Brunswick NL, Dampier Salt 
Operations Pty Ltd, AMC Minerals Sands Ltd, 
Greenbushes Ltd and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch. 

The Full Bench ordered accordingly, leave was 
granted and the abovementioned parties withdrew 
from proceedings. The Electrical Trades Union of 
Workers of Australia (Western Australian Branch), the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch. Union of Workers 
and the Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers were not represented at the directions hearing 
but later lodged written sttements that they did not wish 
to pursue their objections or to take any further part in 
proceedings. 



The matter then came on for hearing on 12 
September 1989. Represented at that hearing was the 
applicant union and the remaining objectors namely 
Hamersley Iron Pty Ltd, Goldsworthy Mining Ltd, Mt 
Newman Mining Co. BHP Minerals Ltd and Robe 
River Iron Associates. 

At the commencement of the hearing, the applicant 
union again sought to amend its application. It sought 
to amend the application to delete the word "railway" 
and substitute it with the word "locomotive", so that the 
application would read that the classification 
"locomotive observers" should be added to the 
eligibility rule rather than the classification "railway 
observers". 

On the basis of that amendment and an undertaking 
given by the applicant union that the term "railway 
observer" or "observer" or "locomotive observer" 
denotes a person who is employed as a second person 
on trains and whose duties are to "observe" and to assist 
the locomotive driver generally. Robe River Iron 
Associates withdrew their objections. In relation to the 
proposed addition of the classification "tour guides in 
power stations", it having been asserted by the 
applicant to relate to persons whose major and 
substantial employment is that of tour guide, Robe 
River Iron Associates withdrew their objection. 
Similarly the objectors Hamersley Iron Pty Ltd. 
Goldsworthy Mining Ltd, Mt Newman Mining Co and 
BHP Minerals Ltd also withdrew their objections on 
the same basis as regards "tour guides in power 
stations". In relation to the application to add the 
classification of "locomotive observer", the objectors 
relied on a letter from the applicant to the solicitors for 
the latter three objectors dated 7 September 1989. 

We are satisfied that the provisions of the Act 
applicable, namely section 62, section 55, section 56 and 
section 58(3) have been complied with as have the rules 
of the applicant organisation. The Registrar will be 
authorised to register the proposed alteration. 

Appearances: Mr D.H. Schapper for the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Section 62. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 1603 of 1988. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of September 1989 and having 
heard Mr D.H. Schapper on behalf of the applicant, Mr 
L.A. Jackson (of Counsel) on behalf of the objectors 
Hamersley Iron Pty Ltd, Goldsworthy Mining Ltd, 
BHP Minerals Ltd and Mt Newman Mining Co Pty 
Ltd, and Mr R.L. Lilburne (of Counsel) on behalf of 
Robe River Iron Associates, and the applicant today 
having made an oral application to amend its 
application so as to delete the word "railway" before the 
word "observers" where it appears in paragraph 2 of 
Rule 4.—Eligibility for Membership and substitute 
therefor the word "locomotive", and the application 
having been granted, and the amendment having 
satisfied the objectors, and the objector. Robe River 

Iron Associates thereupon having withdrawn its 
objection on the basis thereof and upon the basis that in 
the proposed amendment to the rules of the applicant 
union the meaning ascribable to the phrase "tour 
guides in power stations" was persons whose major and 
substantial occupation was that of "tour guides in 
power stations", and the other objectors having 
withdrawn their objections on the basis of the functions 
ascribed to "locomotive observers" in the letter of the 
7th day of September 1989 from the applicant union to 
the solicitors for the objectors Hamersley Iron Pty Ltd, 
Goldsworthy Mining Ltd, BHP Minerals Ltd and Mt 
Newman Mining Co Pty Ltd, annexed hereto and 
marked "A", and the Full Bench being satisfied that 
those matters required to be proven pursuant to section 
62, section 55, section 56 and section 58(3) insofar as the 
latter sections were required to be complied with in this 
application were proven, and the Full Bench having 
passed judgment on the matter and judgment having 
been delivered on the 12th day of September 1989, 
wherein the Full Bench unanimously granted the 
application and undertook to give reasons therefor, it is 
this day, the 12th day of September 1989 ordered that the 
Registrar be authorised to effect the alteration to the 
rules of the applicant union which is contained in the 
Schedule attached hereto. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

Schedule. 
Delete current Rule 4.—Eligibility for Membership 

and replace with the following:— 
4.—Eligibility for Membership. 

1. The Union shall consist of an unlimited 
number of persons employed, or usually employed 
in the State of Western Australia as: 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and 
joinery assemblers and roof tile fixers, and 
bricklayers, stoneworkers, stonemasons, marble 
masons, and stone, marble or slate polishers, 
stone, marble or slate machinists and stone, 
marble, or slate sawyers and labourers in the 
industry of monumental masonry, and foremen, 
subforemen or apprentices to or in any of the 
foregoing trades provided that no foreman 
tradesman or subforeman tradesman (except 
acting foremen tradesmen or acting subforemen 
tradesmen) who is eligible for membership of the 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 
1986 shall be eligible for membership of the 
Union and such other persons who have been 
elected Officers of the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers or 
were employed by that Union as at the date of 
registration of this Union except such persons 
who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day 
of December 1986 and whose major and 
substantial duties are clerical. 
2. The Union may admit to membership any 

officer or employee of the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia as at the date of registration of 
this Union and shall admit to membership any 



person who is employed, or usually employed in 
the State of Western Australia including all islands 
bounding the whole coastline of the State in any of 
the following capacities: 

Engine drivers, steam boiler and gas producer 
firemen, trimmers or fuelmen or tour guides in 
power houses, engine cleaners, greasers, boiler 
cleaners, crane drivers, dynamo attendants in 
power houses, stationary motor drivers, electric 
power substation attendants, power house 
switchboard attendants, electric locomotive 
drivers, railway shunters, locomotive observers, 
railway car and wagon examiners (not being 
tradesmen) and railway messengers. Provided 
that, in respect of the vocations referred to in 
paragraph 2 hereof, employees of the Western 
Australian Government Railways Commission 
and persons eligible for membership of the Coal 
Miners Industrial Union of Workers of Western 
Australia employed in the coal mining industry 
within the State of Western Australia shall not be 
eligible for membership of the Union. 
3. Subject to paragraphs 1 and 2 of this rule, 

elected officers and employees of the Union shall 
be eligible for membership thereof except such 
persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers. WA Branch as at the date of 
registration of the Union and whose major and 
substantial duties are clerical. 

4. A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is eligible to some 
financial benefit or assistance under the rules of 
the Union whilst not being a worker. 

CORRECTIONS — 

WHEREAS a misprint occurred in the Western 
Australian Industrial Gazette issued on 28 December 
1988 Volume 68, page 3013, the following correction is 
made to Order No. 1105 of 1988: 

Delete "%" where it occurs in placitum (b), 
subclause (3) of Clause 8.—Rates of Pay in 3. of the 
Schedule to the Order and insert "$" in lieu 
thereof. 

Dated at Perth this 11th day of October 1989. 

(Sgd.) J. CARRIGG. 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
Kevin Duffs Health Studio and Others. 

No. 231 of 1989. 
HEALTH ATTENDANTS AWARD No. 49 of 1978. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

8th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated the 28th day of June 1989, the 
following changes are made: 

Clause 27.—Superannuation: Delete subclause 
(l)(b) and insert in lieu the following: 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall be 
paid on a monthly basis for each week of 
service that the eligible employee completes 
with the employer. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40 — Award Variation. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Homes of Peace Inc. 

No. 1246 of 1987. 
NURSES' (HOMES OF PEACE) AWARD 

No. 28 of 1963. 
Nurses Health Care Industry 

COMMISSIONER J.A. NEGUS. 
12th day of July 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above order dated 29 September 1988, published in the 
WAIG, volume 69, page 360, the following correction is 
made. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: After 29. Effect of 38 

Hour Week add the following: 
30. Leave Without Pay. 

2. Clause 8. — Hours: 
(A) Renumber current subclauses (4), (5), (6) and 

(7) to (6), (7) and (8) respectively. 
(B) Insert a new subclause (4) as follows: 

(4) Up to five accrued days off per year of 
service, however accrued, may be taken as 
single days off and such days may be rostered 
at the employer's discretion subject to at least 
two days notice being given to the employee 
affected. 

(C) Insert a new subclause (5) as follows: 
(5) Payment of accrued days off shall be 

calculated at the employee's normal rate of 
pay, excluding penalty rates. 

3. Clause 10. — Annual Leave: 
(A) Delete subclause (3)(a) only and insert in lieu 

the following: 
(3)(a) If after one month's continuous 

service in any qualifying 12 monthly period an 
employee lawfully terminates her/his service 
or her/his employment is lawfully terminated 
by the employer through no fault of the 
employee, the employee shall be paid a 
proportionate amount in accordance with 
subclauses (1) and (2) of this clause in respect 
of each completed week of continuous service 
in that qualifying period, providing that in 
respect of such proportionate leave only, the 
17.5 per cent leave loading shall not apply. 

(B) Renumber subclauses (4) to (7) inclusive to (5) 
to (8) respectively. 

(C) Insert a new subclause (4) as follows: 
(4) Any time in respect of which an 

employee is absent from work except paid sick 
leave, the first three months of unpaid sick 
leave, the first month of workers compens- 
ation leave, long service leave and 
compassionate leave, shall not count in 
accruing annual leave. 

(D) Delete subclause (6)(a)(ii) only and insert in 
lieu the following: 

(6) (a) (ii) By consent between the employer 
and employee concerned, annual 
leave may be taken in single 
days. 

4. Clause 19. — Meal and Meal Hours: Delete 
subclause (2) only and insert in lieu the following: 

(2) One seven minute tea break shall be allowed 
during each shift and shall be taken when 
convenient to the employer without deduction of 
pay for such time. 

5. Clause 21. — Salaries: 
(A) Delete subclause (l)(c)(i) only and insert in 

lieu the following: 
(1) (c)(i)The employer may require an 

employee to receive wages by 
electronic funds transfer into an 
account held at any major bank, 
building society, or Nurses' Credit. 
Any costs associated with the 
establishment by the employee of 
such an account and of the 
operation of it shall be borne by the 
employee. 

(B) "Section A": Delete subclause (1) paragraphs 
(a), (b), (c), (d) and (e) only and insert in lieu 
the following: 

Per Week 

(1) Registered General Nurse: 
(a) Level 1: 1 

Level 2: 1 
2 
3 
4 

Level 3: 1 
2 
3 
4 

Level 4: 1 

Level 5: 1 
2 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 
490.90 
522.00 
536.60 
557.40 
567.80 
616.70 
632.30 
646.90 
662.50 
682.20 
703.00 
744.60 
765.40 
786.20 
817.40 
817.40 
872.60 

(C) Delete subclause (6) of Section A and insert in 
lieu the following: 

(6) The rates of wages prescribed in this 
section "A" shall have effect from the 
beginning of the first pay period commencing 
on or after the 29th day of September 1988. 

(D) Delete section B and insert in lieu the 
following: 

Section B: The minimum weekly rates as set 
out below shall be payable to employees to 
whom the new career structure has not 
applied, provided that the classifications and 
rates set out in this section shall not be 
applicable beyond 30 June 1989. 

(1) Registered General Nurse, 
(a) Registered General Nurse 

Per Week 

First year 
Second year 
Third year 
Fourth year 
Fifth year 
Thereafter 

393.30 
406.30 
423.80 
442.00 
455.90 
472.10 

Provided that a registered general 
nurse who is in charge of a ward, 
department or floor during the off duty 
period of a charge nurse, in addition to 
the appropriate weekly wage prescribed 
for the classification of "Registered 
General Nurse" shall be paid at the rate of 
$10.20 per week. 

For the purpose of this provision, "off 
duty period" shall mean the period of 
time between the termination of duty on 
one shift and the commencement of duty 
on the next succeeding shift. It shall not 
include time off on account of meal 
breaks, rest periods or rostered days off 
duty. 
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(b) Charge Nurse. 
Years of experience as such: 

S 
First year 515.80 
Second year 525.20 
Third year 534.60 
Fourth year and 543.90 
thereafter 

Provided that a registered general 
nurse who is appointed charge nurse and 
who was in receipt of the "Thereafter" rate 
as set out in (a) shall commence on the 
Second Year rate as a charge nurse. 

$ 
(c) Night Nurse in Charge or 

Assistant Matron 
Average Occupied Beds 
171 and under 251 604.70 
251 and under 351 623.30 

(d) Deputy Matron 
(i) Where the daily bed 

average is under 251 643.60 
(ii) Where the daily bed 

average is 251 or 
over 666.60 

(e) Matron 
(i) Where the daily bed 

average is under 251 779.20 
(ii)Where the daily bed 

average is 251 or 
over 826.00 

Note: Experience for the purpose of subclause 
(1) of this clause shall mean experience at any 
registered hospital as a registered nurse. Provided 
that the employer shall not be required to accept all 
or any of such experience gained, prior to the 
requirement of the Nurses' Board to undertake a 
refresher course for the purpose of registration 
when fixing an employee's rate of salary, but shall 
from then on advance the employer's rate of salary, 
in accordance with the scale in subclause (1) of this 
clause. 

The rates of wages prescribed in this Section "B" 
shall have effect from the beginning of the first pay 
period commencing on or after the 29th day of 
September 1988. 

6. Clause 22. — Part-Time and Casual Employees: 
Delete subclause (1) only and insert in lieu the 
following: 

(1) Notwithstanding anything contained herein 
an employer shall be at liberty to regularly employ 
part-time employees at the rate of one fortieth of 
the appropriate rate for each hour worked. Such 
workers shall be entitled to pro rata payment for 
annual leave, sick leave, laundry and uniform 
allowance and any other weekly allowances as 
applicable. 

7. Clause 23. — Long Service Leave: Delete 
subclause (2)(a)(vi) only and insert in lieu the 
following: 

(2)(a)(vi) Absence of the worker on workers 
compensation not exceeding one 
month, or for such greater period as the 
employer may allow. 

8. Clause 25. — Special Allowances: Delete 
subclauses (1) and (2) only and insert in lieu the 
following: 

(1) A nurse holding a post graduation diploma 
or degree obtained from a recognised College of 

Nursing, University or College of Advanced 
Education and required in her/his employment: 

Per Week 
S 

(a) Six months study 18.30 
(b) 12 months study 13.60 

Provided that a post graduation degree shall 
be recognised at the 12 months of study rate. 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of Western 
Australia and required in her/his employment: 

(a) Six months study 10.20 
(b) 12 months study 14.20 

9. Clause 30. — Leave Without Pay: Add a new 
Clause 30. — Leave Without Pay in the following 
terms: 

30. — Leave Without Pay. 
Leave without pay may be provided by the 

employer and taken by the employee only where 
both parties consent and the arrangements for 
such leave shall be by agreement between the 
parties. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch 
and 

Australian Glass Manufacturers and Others. 
No. 322 of 1989. 

TRANSPORT WORKERS' (GENERAL) 
AWARD No. 10 of 1961 

COMMISSIONER C.B. PARKS. 
12th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated 29 June 1989 which appeared in the 
Western Australian Industrial Gazette in Volume 69 at 
page 2494, the following changes are to be made— 

That the Transport Workers' (General) Award 
No. 10 of 1961 as amended, be amended in 
accordance with the attached Schedule and such 
amendment shall operate on and from 29 June 
1989. 

(Sgd.) C.B. PARKS, 
[L.S.j Commissioner. 

Schedule. 
Clause 7A. — Supplementary Payment: Delete this 

clause and insert in lieu— 
7A.—Supplementary Payment. 

(1) In addition to the rates of wages payable 
under Clause 7. — Wages of this award an adult 
employee shall be paid a supplementary payment 
of $9.30 per week. 

(2) The amount of $9.30 per week payable to an 
employee pursuant to the provisions of this 
clause- 

fa) shall be for all purposes of this award; 
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(b) shall be reduced by the amount of any 
wages payment being made to that 
employee in addition to the rate of wages 
prescribed by Clause 7. — Wages of this 
award; 

(c) the rate of wages prescribed in Clause 7. 
— Wages of this award is not varied by 
this clause and shall not for the purposes 
of any other award, order, industrial 
agreement or any other agreement or 
arrangements to be deemed to have been 
so varied. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie 
on the 14th day of May 1989. 

Application No. 8 of 1989. 
Between Western Collieries Limited, Applicant 

and 
Australasian Society of Engineers, 
Moulders and Foundry Workers, 
Industrial Union of Workers and 

Australian Metal Workers Union, Respondents. 

In the matter of an application to vary the allowance for 
experienced tradesmen working underground. 

Amended Order. 
WHEREAS an error occurred in the Order issued in 
this matter the following more accurately reflects the 
decision of the Tribunal and replaces that previously 
published: 

Having heard Mr D. Forster. and with him Mr 
M. Murray, on behalf of the Applicants and Miss 
G. Marton on behalf of the Respondent the 
Tribunal, by consent, doth hereby award, order and 
prescribe: 

That the Western Collieries Limited (Special 
Conditions of Employment — Engineers) 
Award 1988 as amended be further amended 
with effect from the first pay period commencing 
on or after this day by deleting subclause (a) of 
Clause 3.—Rates of Pay and inserting in lieu 
thereof the following: 

(a) (i) The minimum total rate per week for 
adult workers and tradesmen shall 
be:— 
Column 1 Column 2 Column 3 
Number Classification Total Rate 

Per Week 
S 

1. Blacksmith. Welder 479.20 
2. Fitter. Turner. Machinist. 

Motor Mechanic. Auto- 
motive Electrician 479.20 

3. Electrical Fitter 479.20 
4. Millwright 479.20 
5. Trades Assistant 443.50 
6. Experienced Tradesman The Award 

{working on the surface) wage for the 
particular 
classification 
plus SI4.94 

7. Experienced Tradesman The Award 
{working underground) wage for the 

particular 
classification 
plus: 

a. After two years' service 
underground 14.94 

b. After a further 150 
shifts underground 23.14 

c. After a further 150 
shifts underground 30.34 

d. After a further 300 
shifts underground 32.24 

Column I Column 2 Column 3 
Number Classification Total Rate 

Per Week 
S 

8. Tyre Fitter 458.50 
9. Linesman on commence- 

ment 458.50 
Linesman after three years' 

service in the industry 463.50 
10. Refrigeration Fitter 479.20 
11. Lamp Room Attendant 443.50 

Dated as at 14 May 1989. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joe Barna 

and 
Spectrum Surveys. 

No. 980 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL 

15th day of September 1989. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders— 

That the application be dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' 

Union of Workers 
and 

Hon Minister for Corrective Services. 
No. 1303 of 1988. 

COMMISSIONER J.F. GREGOR. 
3rd day of September 1989. 

Order. 
WHEREAS the parties having met in conference on 
this matter and having agreed on a course of action to 
dispose of classification appeals lodged by Industrial 
Officers following hearings of the Department's 
Industrial Officers' Classification Committee; and 
whereas the Commission has advised the parties that it 
is prepared to assist them with the disposal of any such 



appeals; now therefore, I the undersigned, pursuant to 
the powers contained in the Industrial Relations Act 
1979 and in accordance with the provisions of section 
27(1) of the Act, doth hereby order — 

That the matter be discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown and 
Allison Mary Brown 

and 
J. Bateman (President), J. Hutchinson and 

O. Mansfield (Senior Officers) and the 
Executive of the State School Teachers 

Union of WA (Inc). 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, 
P.J. SHARKEY Esq. 

10th day of August 1989. 

Order. 
THIS matter having come on for a directions hearing 
before me on the 10th day of August 1989, and I having 
heard Mr TJ. Brown on his own behalf as applicant and 
Ms P. Giles on behalf of the respondent, it is this day, 
the 10th day of August 1989, ordered that:— 

(1) The said directions hearing be adjourned till 
the 14th day of August 1989. 

(2) Matter No. 2000 of 1989 be listed for hearing 
on the 16th, 18th, 21st, 22nd and 28th days of 
August 1989 in addition to the 14th day of 
August 1989. 

(3) The service of application 2000 of 1989 be 
effected by delivering a copy of the application 
therein naming each individual member of 
the groups referred to as the Senior Officers 
and the Executive at the offices of the 
respondent union to the General Secretary, 
Mr O.B. Mansfield or the Receptionist. 

(4) I declare the requirements of Regulation 
89(2)(d) of the Industrial Relations 
Commission Regulations 1985, be waived in 
accordance with Regulation 91 thereof, I being 
satisfied that special circumstances exist. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 66. 

Thomas James Brown and 
Allison Mary Brown 

and 
J. Bateman (President), J. Hutchinson and 

O. Mansfield (Senior Officers) and the 
Executive of the State School Teachers 

Union of WA (Inc). 
No. 2000 of 1989. 

BEFORE THE PRESIDENT, 
P.J. SHARKEY Esq. 

14th day of August 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of August 1989 and having heard Mr TJ. 
Brown on his own behalf as an applicant, Mrs A.M. 
Brown on her own behalf as an applicant and Ms P. 
Giles (of Counsel) on behalf of the respondents and 
having made orders and directions in relation to the 
matter, it is this day, as at 11.00 a.m. on the 14th day of 
August 1989, ordered that;— 

(1) The matter be stood down until 2.15 p.m. on 
Monday, 14th August 1989. 

(2) There be mutual discovery and inspection of 
documents, papers, etc prior to 2.15 p.m. on 
Monday, 14th August 1989. 

(3) A declaration of service be filed by the 
applicants pursuant to regulation 91 of the 
Industrial Relations Commission Regula- 
tions 1985. 

and directed that;— 
(1) The parties file a schedule of or orally advise 

me at or before 2.15 p.m. on Monday, 14 
August 1989 as to those documents, papers, etc 
which are agreed as admitted in evidence. 

(2) The parties file or orally advise me by or at 2.15 
p.m. on Monday, 14 August 1989 as to those 
facts agreed between them. 

President. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
The Federated Miscellaneous Workers Union 

of Australia. Hospital, Service 
and Miscellaneous 

and 
Ethnic Communities Council of 

Western Australia. 
No. 2208 of 1989. 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the 
Applicant and Miss G.P. Marlon on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Respondent file and serve on or before 
Friday, 22 September 1989 a statement of 
particulars setting out the reasons for the dismissal 
of Ms W.E. Wickett relied upon by the Respondent 
in application CR503 of 1989. 

Geoffrey Brownrigg 
and 

Allstates Factoring Service Pty Ltd. 
Nos. 2262 and 2263 of 1989. 

COMMISSIONER G.L. FIELDING. 
20th day of September 1989. 

Order. 
HAVING heard Mr R.M. Edel (of Counsel) on behalf of 
the Applicant and Mr P.R. Hyland (of Counsel) on 
behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the hearing date fixed for application Nos. 
1794 and 1795 of 1989 be and hereby vacated. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an 

answering statement to Application No. 2234 
of 1989 is to be filed in the Commission. 

No. 2235 of 1989. 
COMMISSIONER G.J. MARTIN. 

12th day of September 1989. 

Order. 
WHEREAS an application was made by Beth Joan 
Madgen in accordance with the Industrial Relations 
Act 1979; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2234 of 1989, its 
accompanying statement and this Order on St 
Catherine's Nursing Home. 

(2) That an answer to the claims in Matter No. 
2234 of 1989, filed with the Commission on the 
8th day of September 1989 shall be lodged by 
the respondent thereto with the Commission 
and a copy thereof served on Beth Joan 
Madgen within three days from the date upon 
which the documents mentioned in Item 1 of 
this Order are served upon the said 
respondent, St Catherine's Nursing Home, 
131 Broadway, Nedlands. 

Dated at Perth this 12th day of September 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Newspapers Ltd 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. 2275 of 1989. 

COMMISSIONER J.A. NEGUS. 
26th day of September 1989. 

Order. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of an application for a reduction of the 
time in which an Answering Statement to 
Application No. 2274 of 1989 is to be filed in the 
Commission. 

WHEREAS an application was made by WA 
Newspapers in accordance with the Industrial 
Relations Act 1979; and whereas the substance of the 
application has been discussed by me with 
representatives of the parties in Chambers, and whereas 
the representatives of the Respondent unions expressed 
strong concerns that this approach by the Applicant 
employer was a radical departure from the usually 
accepted modus operandi between these parties and that 
their members at the workplace would be incensed by 
an apparent attempt to proceed to arbitration without 
first seeking to conciliate. 

Now therefore, having formed the view that a 
shortening of time for answers as requested would not 
be in accord with section 6 of the Act, I the undersigned 
Commissioner, pursuant to the powers conferred on me 
under the said Act, do hereby order and direct;— 

That the application be dismissed. 

(Sgd.) J.A NEGUS, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Brian Arnold 

and 
Peat Marwick Hungerfords. 

No. 2300 of 1989. 
COMMISSIONER G.L. FIELDING. 

26th day of September 1989. 

Order. 
WHEREAS an application has been made to reduce 
the time for filing answers in Application No. 2297 of 
1989 and having heard Mr B. Arnold in person and 
there being no appearance on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the time for filing and answering statement 
in respect of Application No. 2297 of 1989 be and is 
hereby shortened to within 10 days of being served 
with the Notice of Application in this matter. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
The Ethnic Communities Council of 

Western Australia. 
No. 2303 of 1989. 

COMMISSIONER GJ. MARTIN. 
29th day of September 1989. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
Applicant, Mr M.A. O'Connor on behalf of the 
Respondent and Ms J. Bamesby on behalf of the 
Federated Clerks Union of Australia, Industrial Union 
of Workers, WA Branch (Intervening) and the subject 
matter of the application having been resolved by 
conciliation in the terms of the undertakings given and 
accepted and recorded in the transcript notes of 
proceedings, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby Orders — 

That the application be withdrawn by leave. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an 

answering statement to Application No. 2303 
of 1989 is to be filed in the Commission. 

No. 2304 of 1989. 
COMMISSIONER GJ. MARTIN. 

22nd day of September 1989. 

Order. 
WHEREAS an application was made by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch in accordance 
with the Industrial Relations Act 1979; now therefore, I, 
the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 2303 of 1989, its 
accompanying statement and this Order on 
the respondent, the Ethnic Communities 
Council of Western Australia. 

(2) That an answer to the claims in Matter No. 
2303 of 1989, filed with the Commission on the 
22nd day of September 1989 shall be lodged by 
the respondent thereto with the Commission 
and a copy thereof served on the applicant on 
or before 4.00 p.m. on Tuesday, the 26th day of 
September 1989. 

(Sgd.) G J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an answering 

statement to Application Nos. 2441, 2442, 2443, 
2444, 2445, 2446, 2447, 2448, 2449 and 2450 of 1989 

is to be filed in the Commission. 
No. 2451 of 1989. 

COMMISSIONER O.K. SALMON. 
5th day of October 1989. 

Order. 
WHEREAS an application was made by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia in accordance with the Industrial 
Relations Act 1989; and whereas the application was by 
consent between the parties, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 2451 of 1989, its 
accompanying Statement and this Order on 
Myer (WA) Stores Ltd and Others; the Premier 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3151 

of the State of Western Australia and Others; 
G.J. Coles and Co Ltd and Others; Albany 
Woolstores and Others; Burns Philp and Co 
and Others; Berryman and Langley and 
Others; Foodland Associated Limited; 
Independent Wool Dumpers; Rapid Metal 
Developments and Swan Wool Scouring Co, 
Respondents, with respect to the claim in 
Matters Nos. 2441,2442,2443,2444.2445,2446, 
2447, 2448,2449 and 2450 of 1989 by 4.00 p.m. 
on Thursday, the 5th day of October 1989. 

(2) That an answer in Application Nos. 2441-2450 
of 1989 be filed in the Commission by 4.00 p.m. 
on Thursday, the 19th day of October 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

29. Long Service Leave. 
30. District Allowances. 
31. Maximum Rate. 
32. Junior Workers. 
33. Recognised Crib Places. 
34. Piece Work. 
35. Bereavement Leave. 
36. Jury Service. 
37. Junior Worker's Certificate. 
38. Redundancy. 
39. Definitions. 
40. Special Rates. 
41. Minimum Wage — Adult Males and 

Females. 
42. Industry Allowance. 
43. Leisure Days. 
44. Maternity Leave. 
45. Travelling Allowance. 

Schedule 1. — Wages. 
Schedule 2. — Location Allowance. 
Schedule 3. — Long Service Leave. 

AWARDS/AGREEMENTS — 
Consolidation by Registrar — 

GOLD MINING CONSOLIDATED AWARD 
No. 21 of 1967. 

PURSUANT to section 93(6a) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 19th day of September 1989. 
J. CARRIGG, 

Registrar. 

Award No. 21 of 1967. 
1. —Title. 

This award shall be known as the Gold Mining 
Consolidated Award 1980. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Term. 
4. Area and Scope. 
4A. Contract of Service. 
5. Hours (Other than Continuous Shift 

Workers). 
6. Overtime (Other than Continuous Shift 

Workers). 
7. Continuous Shift Workers. 
8. Rest Period — Overtime. 
9. Shift Work. 
10. Payment for Sickness. 
11. Wet Places. 
11 A. Inclement Weather. 
12. Holidays. 
13. Annual Leave. 
14. Casual Workers. 
15. Mixed Functions. 
16. Reduction of Hands. 
17. Accident Pay. 
18. Full Payment of Shift. 
19. Payment of Wages. 
20. First Aid. 
21. Resumption of Work After Annual Leave. 
22. Aged and Infirm Workers. 
23. Board of Reference. 
24. Protective Clothing. 
25. Representative Interviewing Workers. 
26. Record. 
27. Inspections. 
28. Re-Employment After Accident. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union undertake 

until 1 July 1989, not to pursue any extra claims, award 
or over award, except when consistent with the State 
Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988, or otherwise vary the 
conditions of employment applicable to an employee 
on that date so as to increase that employer's labour 
costs, except to the extent that any such increase has 
been authorised by the Commission after that date. 

3. — Term. 
The term of this award shall be for a period of three 

years as from the beginning of the first pay period 
commencing on or after the date hereof. (Note this 
award was delivered on 6 November 1967). 

4. — Area and Scope. 
This award shall apply to the gold mining industry 

and shall operate over the Yilgarn, Coolgardie, Broad 
Arrow, Dundas, Phillips River, East Coolgardie, North 
Coolgardie, North-East Coolgardie, Mt Margaret, East 
Murchison Goldfields and the Murchison, Yalgoo, 
Peak Hill and Gascoyne Goldfields and the area 
outside those goldfields in Western Australia 
comprised within the .14th and 26th parallels of 
latitude. 

4A. — Contract of Service. 
(1) Except in the case of casual employees who may 

leave or be dismissed at any time, the contract of service 
shall be daily and may be terminated by one day's 
notice on either side given on any day. 

(2) If an employer or an employee fails to give the 
required notice, one day's wage shall be paid by the 
employer or forfeited by the employee. 

(3) The employer shall be under no obligation to pay 
for any day not worked, upon which the worker is 
required to present himself for duty except where such 
absence from work is due to illness and comes within 
the provisions of Clause 13, or such absence is on 
account of holidays to which the worker is entitled 
under the provisions of this award. 

5. — Hours (Other than Continuous Shift Workers). 
(1) Surface Workers: 40 hours, exclusive of crib time, 

shall constitute a week's work, but where shifts are 
worked on the surface, the 40 hours shall then be 
inclusive of crib time for such shift workers. 
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(2) Subject to the provisions of Clause 16 of this 
award the ordinary working hours of day workers shall 
be 40 per week to be worked eight hours per day between 
7.00 a.m. and 5.00 p.m. Monday to Friday inclusive, 
provided that by agreement between the worker, the 
employer and the Secretary of the Mining Division of 
the union or his nominee, the day's work may 
commence earlier that 7.00 a.m. 

(3) Underground Workers: 
(a) 371/2 hours, inclusive of crib time, shall 

constitute a week's work. 
(b) Each shift shall consist of 71/2 hours per day or 

shift Monday to Friday inclusive, and the 
shifts shall be so arranged that an interval of 
30 minutes will separate the finishing hour of 
one shift from the commencing hour of the 
next following shift provided that six hours 
shall constitute a shift's work in all rises or in 
sinking specially wet shafts and winzes. 

(4) Other: Six hours constitute a shift's work for men 
engaged inside gas or water spaces of any boiler or flue 
in cleaning or scraping work, and for men engaged in 
cleaning dust bins or dust flues. In case of boiler 
cleaners working broken shifts, one hour on the above 
description of work shall count as one hour and 20 
minutes. In the case of Lanceshire and Cornish boilers, 
all time necessary for a boiler cleaner to come out for a 
spell shall count as time worked in the boiler. 

6. — Overtime (Other than Continuous Shift 
Workers). 

(1) All time worked outside or in excess of the 
ordinary working hours on any day, Monday to Friday 
inclusive and prior to 12 noon on a Saturday, shall be 
paid for at the rate of time and a half for the first two 
hours and double time thereafter. 

(2)(a) All time worked after 12 noon on a Saturday 
and all time worked on a Sunday shall be paid for at the 
rate of double time. 

(b) All time worked on a prescribed holiday shall be 
paid for at the rate of double time and a half. 

(3)(a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shall 
be paid for at least four hours at overtime rates; 
provided that, except in the case of unforeseen 
circumstances arising, a worker shall not be required to 
work the full four hours if the job for which he was 
recalled is completed within a shorter period but if such 
worker is subsequently recalled to work within the 
period of four hours for which payment has been made, 
an additional payment shall not be paid in respect of 
any period covered by such minimum payment. 

(b) This subclause shall not apply in cases when it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(4) When computing overtime, the district 
allowances shall not be computed as an addition to the 
day's pay. 

(5) These overtime rates shall not apply to excess 
time worked due to private arrangement between the 
workers themselves or owing to a relieving man failing 
to come on duty at the proper time. The time for which 
any worker may be paid at ordinary rates instead of 
overtime due to a relieving man failing to come on duty 
at the proper time, shall not exceed two hours, after the 
expiration of which overtime rates shall apply to the 
whole shift. 

(6) When a worker, without being notified on the 
previous day, is required to continue working after the 
usual knock-off time for more than one hour, he shall 
be provided with a suitable meal by the employer or 
shall be paid $4.30 in lieu thereof. 

(7)(a) When a worker is required for duty during any 
meal time whereby his meal time is postponed for more 
than half an hour, he shall be paid at overtime rates 
until he gets his meal. 

(b) A worker shall not be compelled to work for more 
than five and one-half hours during ordinary or 
overtime hours or both without a break of the 
customary period for a meal. 

(8) Subject to the provisions of the Mines 
Regulations Act Regulations 1976, no workers covered 
by this award shall by collective action be a party to any 
ban on overtime. 

(9) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(10) In the calculation of overtime rates, each day 
shall stand alone. Provided that, when a worker 
continues working beyond midnight on any day, the 
hours worked after midnight shall be counted as part of 
the previous day's work for the purpose of calculating 
the rates to be paid. 

(11) When a worker is required to hold himself in 
readiness for a call to work after ordinary hours, he shall 
be paid at ordinary rates for the time he so holds himself 
in readiness. 

7. — Continuous Shift Workers. 
(1) Subject to the provisions of Clause 16 of this 

award, the ordinary working hours shall not exceed 40 
in any one week to be worked in five shifts of eight hours 
each inclusive of a 20 minute crib time. Such crib time 
shall be allowed as near as possible to the middle of the 
shift. 

(2) Except as hereinafter provided all work done 
beyond the hours of duty on any day shall be paid for at 
the rate of double time. 

(3) A worker called upon to work a regularly rostered 
overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one- 
half for the first two hours and double time 
thereafter. 

(4) These overtime rates shall not apply to excess 
time worked due to private arrangements between the 
workers themselves or owing to a relieving man failing 
to come on duty at the appointed time or where such 
time is worked to effect the periodical rotation of shifts. 
The time for which any worker may be paid at ordinary 
rates instead of overtime due to a relieving man failing 
to come on duty at the appointed time shall not exceed 
two hours after the expiration of which overtime shall 
apply to the whole of the shift. 

(5) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(6)(a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shall 
be paid for at least four hours at overtime rates; 
provided that, except in the case of unforeseen 
circumstances arising, a worker shall not be required to 
work the full four hours if the job for which he was 
recalled is completed within a shorter period but if such 
worker is subsequently recalled to work within the 
period of four hours for which payment has been made, 
an additional payment shall not be made nor shall any 
extra overtime be paid in respect of any period covered 
by such minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
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working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(7) When a worker, without being notified on the 
previous day, is required to continue working after the 
usual knock-off time for more than one hour, he shall 
be provided with any meal required or be paid $4.30 in 
lieu thereof. 

(8)(a) All work done on Saturdays during the 
ordinary hours of duty shall be paid for at the rate of 
time and one-half. 

(b) All work done on Sundays shall be paid for at the 
rate of double time. 

(c) All work done on any day prescribed as a holiday 
under this award during ordinary hours of duty shall be 
paid for at the rate of double time. 

(d) All work done in excess of the ordinary hours on 
any day prescribed as a holiday under this award shall 
be paid for at the rate of double time and a half. 

(9) When computing overtime the district 
allowances shall not be computed as an addition to the 
day's pay. 

(10) A worker shall not be compelled to work for 
more than five and one-half hours during ordinary or 
overtime hours or both without a break of the 
customary period for a crib. 

(11) A continuous shift worker rostered off on a 
holiday prescribed by this award shall be paid eight 
hours pay at ordinary rates. 

8. — Rest Period — Overtime. 
(1) When overtime work is necessary it shall, 

wherever reasonably practicable, be so arranged that 
workers have at least 10 consecutive hours off duty 
between the work of successive days. 

(2) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day that he has not at least 
10 consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(3) If, on the instructions of his employer, such a 
worker resumes or continues work without having had 
such 10 consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such 
period and he shall then be entitled to be absent until he 
has had 10 consecutive hours off duty without loss of 
pay for ordinary working time occurring during such 
absence. 

(4)(a) Where a worker (other than a casual worker or 
a worker engaged on continuous shift work) is called in 
to work on a Sunday or Public Holiday preceding an 
ordinary working day, he shall, where ever reasonably 
practicable, be given 10 consecutive hours off duty 
before his usual starting time on the next day. If this is 
not practicable then the provisions of subclause (2) and 
(3) of this clause shall apply mutatis mutandis. 

(b) Overtime worked in the circumstances specified 
in subclause (3) of Clause 6. — Overtime and subclause 
(6) of Clause 7. — Continuous Shift Workers shall not 
be regarded as overtime for the purpose of paragraph 
(a) of this subclause, where the actual time worked is 
less than four hours on such call or on each of such 
calls. 

(5) Provided that the provisions of this subclause 
shall apply in the case of shift workers who rotate from 
one shift to another, as if eight hours were substituted 
for 10 hours when overtime is worked. 

(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; 

or 
(c) where a shift is worked by arrangement 

between the workers themselves. 

9. — Shift Work. 
(1)(a) A worker who does not work at least one week 

on day shift out of each consecutive three weeks shall be 
paid for each shift other than day shift at the rate of time 
and one-quarter. Provided that if he is required to work 
for more than one week consecutively on afternoon 
shift, or for more than one week consecutively on night 
shift, such a worker shall be paid at the rate of time and 
one-quarter for each shift other than day shift in the 
consecutive second and subsequent weeks of afternoon 
or of night shift. 

(b) This subclause shall not apply to workers 
employed on what is known as the Great Boulder roster, 
or accepted variations thereof, nor to workers employed 
on rosters agreed between the parties nor to workers to 
whom this subclause would only otherwise apply 
because of a change of shift due to private arrangements 
with another worker, nor by workers -(known as 
"rostered relief workers") regularly employed on 
continuous process work who are required to work 
shifts to enable other workers engaged on such work to 
change shifts weekly and to have their days off, if such 
rostered relief worker is not required to work more night 
shifts or more afternoon shifts than the number of day 
shifts worked by him. 

(2)(a) From 1 December 1988, a shift worker shall, in 
addition to his ordinary rate, be paid per shift of eight 
hours at the rate of $7.10 when on afternoon or night 
shift. 

(b) From 1 June 1989,ashiftworkershall,inaddition 
to his ordinary rate, be paid per shift of eight hours at the 
rate of $7.33 when on afternoon or night shift. 

(3)(a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any public holiday. 

(4)(a) A worker who replaces a regular shift worker 
who is absent for any reason beyond the control of the 
employer, on afternoon or night shift, shall be paid at 
the rate of time and one-quarter if he does not work for 
five consecutive shifts (other than day shift) or, in the 
case of the Great Boulder Roster, six shifts and the 
appropriate shift work rate if he works five or more such 
shifts consecutively or, in the case of the Great Boulder 
Roster, six or more shifts consecutively. 

(b) A worker who replaces on afternoon or night 
shift, a regular shift worker who is absent by reason of a 
direction of the employer, shall be paid at overtime rates 
unless he works the number of consecutive shifts 
prescribed in the next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under subclause (4) hereof by 
reason of rostered days off in respect to workers 
employed on continuous process work or by a Saturday 
or Sunday in respect to other workers or by any public 
holiday or any other reason beyond the control of the 
employer. 

(d) A worker who does not work five consecutive 
shifts for any reason beyond the control of the employer 
shall not be entitled to payment under the provisions of 
this subclause. 
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10. — Payment for Sickness. 
(1) Subject as hereinafter provided a worker shall be 

entitled to payment for non-attendance on the ground 
of personal ill-health at the rate of one-sixth of a week's 
pay for each completed month of service. Payment 
hereunder may be adjusted at the end of each calendar 
year, or at the time the worker leaves the service of the 
employer, in the event of the worker being entitled by 
service subsequent to the sickness to a greater 
allowance than that made at the time the sickness 
occurred. This clause shall not apply where the worker 
is entitled to compensation under the Workers' 
Compensation Act. 

(2) A worker shall not be entitled to receive any 
wages from his employer for any time lost through the 
result of an accident not arising out oforin the course of 
his employment or for any accident wherever sustained, 
arising out of his own wilful default or for sickness 
arising out of his own wilful default. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(4) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any worker by his employer as paid sick leave may be 
claimed by the worker and, subject to the conditions 
hereinbefore prescribed, shall be allowed by his 
employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. 

(5) The provisions of this clause do not apply to 
casual workers. 

11. — Wet Places. 
Any worker in wet places shall be paid an allowance 

of $1.15 per day or shift or part of a day or shift provided 
that— 

(1) This allowance shall not be payable to 
workers working on natural surfaces made wet 
by rain. 

(2) Where waterproof boots and/or oilskins are 
provided by the employer, no claim shall be 
allowed under this provision for wet feet or 
clothing, but where, notwithstanding this 
protection and the exercise of reasonable care 
by the worker, his clothing or feet become wet, 
he shall be paid the appropriate rate of wet 
pay. 

(3) Where a worker is compelled to work in water 
to the thighs, he shall receive the allowance 
notwithstanding the previous paragraph (2) of 
this provision. 

(4) A place shall be deemed to be wet when water 
other than rain is continually dropping from 
overhead so as to saturate the clothing of the 
worker if unprotected or when the water in the 
place where the worker is standing is over one 
inch deep and such worker has not been 
supplied with waterproof boots. 

(5) The provisions of this clause shall not apply to 
subclause (6) of Clause 5. — Hours (Other 
than Continuous Shift Workers). 

11 A. — Inclement Weather. 
(1) Where an employee who has commenced a shift 

cannot carry out his ordinary duties due to inclement 
weather the employer shall, notwithstanding the 
conditions of Clause 18. — Full Payment of Shift 
endeavour to provide the employee with alternative 
work within his competence, provided that the 
employee shall nevertheless be paid for the balance of 
that shift. 

(2) An employee who is otherwise stood down 
without pay may instead elect to take paid leisure day 
entitlements then standing to is credit. 

12. — Holidays. 
(1) The following days or the days observed in lieu 

shall, be allowed as holidays without deduction of pay, 
namely: New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day. Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

When any of the days mentioned in this subclause 
falls on a Saturday or a Sunday the holiday shall be 
observed on the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on a 
Sunday or on a Monday the holiday shall be observed 
on the next succeeding Tuesday. 

In each case the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him on 
the whole or portion of the working day succeeding a 
holiday provided for herein, shall not be entitled to 
payment for such holiday. 

13. — Annual Leave. 
(1) Annual leave shall be taken at the convenience of 

the management of the mine but employees shall 
receive one month's notice of the date on which the 
leave is to commence. 

(2)(a) Except as hereinafter provided a period of four 
consecutive weeks" leave with payment as prescribed in 
paragraph (b) hereof shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with that employer. 

(b)(i) A worker before going on leave shall be paid 
the wages he would have received in respect of 
the ordinary time he would have worked had 
he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker shall, 
where applicable, have the amount of wages to 
be received for annual leave calculated by 
including the following where applicable: 

(aa) The rate applicable to him as 
prescribed by Schedule 1. — Wages, 
subclause (4) of Clause 20. — First Aid 
and Clause 30. — District Allowances 
and Schedule 2. — Location 
Allowances of this award, 

(bb) Subject to paragraph (c)(ii) hereof the 
rate prescribed for work in ordinary 
time by Clause 7. — Continuous Shift 
Workers and Clause 9. — Shift Work of 
the award according to the worker's 
roster or projected roster including 
Saturday and Sunday shifts. 

(cc) the rate payable pursuant to Clause 15. 
— Mixed Functions calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise. 

(dd) any other rate to which the worker is 
entitled in accordance with his 
contract of employment for ordinary 
hours of work; provided that this 
provision shall not operate so as to 
include any payment which is of a 
similar nature to or is paid for same 
reasons as or is paid in lieu of those 
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payments prescribed by Clause 6. — 
Overtime, and Clause 11. — Wet 
Places and subclause (2) of Clause 40. 
— Special Rates, of this award, nor any 
payment to the worker as 
reimbursement for expenses 
incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The loading 
shall be as follows: 

(i) Day Workers — A worker who would have 
worked on day work had he not been on leave 
— a loading of ITVa per cent. 

(ii) Shift Workers — A worker who would have 
worked on shift work had he not been on leave 
— a loading of l71/2 per cent. 

Provided that where the worker would have received 
shift loadings prescribed by Clause 7. — Continuous 
Shift Workers and Clause 9. — Shift Work had he not 
been on leave during the relevant period and such 
loadings would have entitled him to a greater amount 
than the loading of l71/2 per cent then the shift loadings 
shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof in lieu of the l71/2 per cent 
loading. 

Provided further that if the shift loading would have 
entitled him to a lesser amount than the loading of l71/2 
per cent then such loading of l71/2 per cent shall be 
added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the shift loading. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of this 
order, irrespective of the date at which such leave is 
taken. 

(3) After one month's continuous service in any 
qualifying 12 monthly period a worker whose 
employment terminates and who has worked less than 
12 months shall be paid in the proportion that the 
number of shifts worked by him at the rate of wage 
prescribed by paragraph (b) of subclause (2) of this 
clause in that qualifying period bears to the full number 
of such shifts in that qualifying 12 monthly period. 

(4)(a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered to 
work regularly on Sundays and holidays shall be 
allowed one week's leave in addition to the leave 
prescribed in subclause (2) hereof. 

(b) Where a worker with 12 months' continuous 
service is engaged for part of a qualifying 12-monthly 
period as a continuous shift worker, he shall be entitled 
to have the period of annual leave to which he is 
otherwise entitled increased by that proportion of the 
additional week as the number of shifts worked by him 
at ordinary rates bears to the full number of such shifts 
in the qualifying 12 monthly period. 

(5) The amounts to be paid hereunder shall be 
calculated at the rate prevailing at the time the payment 
is made. 

(6)(a) Where a worker is justifiably dismissed for 
misconduct during any qualifying 12 monthly period, 
the provisions of subclause (3) do not apply. 

(b) A worker whose employment terminates after he 
has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall receive 
payment in lieu of that leave at the rate of wage 
prescribed by paragraph (b) of subclause (2) of this 
clause. 

(7) If any of the holidays prescribed in Clause 12 of 
this award falls during the worker's period of annual 
leave, and is observed on a day which in the case of that 
worker would have been an ordinary working day the 
worker shall have one extra day added to the period of 
annual leave. 

(8) An employer may close down his operation, or a 
section or sections thereof for the purposes of allowing 
annual leave to all or the majority of workers employed 
generally or in any such section or sections and in the 
event of a worker being employed for portion only of a 
year he shall only be entitled to such leave on full pay as 
is proportionate to his length of service during that 
period with such employer and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(9) This clause shall not apply to casual workers. 
(10) In special circumstances and by mutual consent 

of the employer, the worker and the union, annual leave 
may be taken in not more than two periods but neither 
of such periods shall be less than one week. 

(11) Any time in respect of which a worker is absent 
from work, except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the 
purpose of determining his right to annual leave. 

(12)(a) An employee who, at the commencement of 
his annual leave, has an entitlement to payment for 
non-attendance on the ground of personal ill health for 
not less than 40 hours under the provisions of Clause 10. 
— Payment for Sickness, of this award, and who within 
14 days of resuming work produces to the employer a 
certificate from a qualified medical practitioner that 
during his annual leave he was confined to his home or 
to a hospital for a period of at least seven consecutive 
days for a reason which if he had not been on annual 
leave, would have entitled him to payment under the 
provisions of the said Clause 10. — Payment for 
Sickness, shall be deemed to be absent from work 
through sickness for so much of that period as he would 
otherwise have been entitled to payment under that 
clause. 

(b) An employee to whom paragraph (a) applies 
shall take the period deemed to be absence through 
sickness as annual leave at a time convenient to the 
employer, but on ordinary pay without the loading 
prescribed in paragraph (b) of subclause (1) of this 
clause. 

14. — Casual Workers. 
An employee engaged and paid as a casual shall 

receive 20 per cent above the rate set out in Schedule 1 
for the work performed. 

15. — Mixed Functions. 
(1) A worker engaged on duties earning a higher rate 

than his ordinary classification shall be paid the higher 
rate for the time he is so engaged but if he is so engaged 
for more than two hours of one day or shift he shall be 
paid the higher rate for the whole day or shift. 

(2) Any worker regularly engaged in relieving work 
shall be paid the highest rate applicable to the class of 
work upon which he is employed during any day or 
shift. 

16. —- Special Provisions for Cycle Working. 
Notwithstanding provisions contained elsewhere in 

this award providing the Mining Division of the union 
is notified. 

(1) Work may be carried out over consecutively 
recurring cycles, each consisting of a special number of 
consecutive working days followed by a special number 
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of consecutive non-working days, provided that an even 
time two week: cycle or a cycle incorporating more 
than six consecutive working weeks may only be 
worked with the approval of the Mining Division of the 
union or in the event of non-agreement as determined 
by the Western Australian Industrial Relations 
Commission. 

(2)(a) The total ordinary hours of work during a cycle 
shall not exceed 40 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(b) Overtime rates shall be paid for any time in 
excess of eight hours per day or in excess of the total 
ordinary hours prescribed in subclause (2)(a) of this 
clause. 

(3) Wages may be paid according to a weekly average 
of ordinary hours worked even though more or less than 
40 ordinary hours may be worked in any particular 
week of the work cycle. 

17. — Accident Pay. 
In the event of a worker meeting with an accident 

during the shift, or being required to attend to one who 
has met with an accident, he shall be deemed to have 
rendered duty during the whole of the shift, and be paid 
accordingly. 

18. — Full Payment of Shift. 
(1) After beginning a shift, workers shall not be paid 

less than for a full shift, unless they leave on their own 
accord, or in matters beyond the control of the 
management. 

(2) If, before a worker leaves the works at the end of 
his shift, and because he is not informed, he attends at 
the next shift willing to work it, and there is no suitable 
work which he is allowed to perform, he shall be paid 
the wages he would have been entitled to if he had 
worked the shift he was ready and willing to work. This 
shall not apply in matters beyond the control of the 
management. 

(3) If a worker after having attended his place of 
employment is sent home and instructed to attend at 
some subsequent later shift, he shall be paid two hours 
at ordinary time for his first attendance if he complies 
with such instruction. This shall not apply in matters 
beyond the control of the management. 

19. — Payment of Wages. 
(1) Payment of wages shall be fortnightly. For mines 

situated at Kalgoorlie, Boulder and Fimiston, pay day 
shall be on Friday, the pay period to end on the Tuesday 
preceding such pay day. Pay day at other mines shall be 
on day mutually agreed upon between the employer 
and the workers concerned, and the customary period 
shall be allowed between the closing of the pay period 
and the pay day. Any worker leaving or being 
discharged shall be paid the full amount of wages due to 
him within one hour of the opening of the mine office if 
such office was closed at the time of his ceasing work, or 
if the work done required to be measured or assessed he 
shall be paid at the prescribed award rates within two 
hours of ceasing work. Provided that in the case of a 
machine miner who leaves during a pay period any 
settlement in excess of his wages rates shall, if requested 
by the miner concerned, be made within 24 hours, and 
in the case of a pieceworker who leaves during a pay 
period any settlement in excess of his wages rates, shall 
be made on the next succeeding pay day. 

(2) If on any mine a section of workers is obliged to 
deviate one-half mile or more from their journey to their 
home for the purpose of receiving their pay, a second 
pay place whall be established for the convenience of 
such workers. 

(3) When or before payment of wages is made to a 
worker, he shall be issued with a docket showing at least 
the gross amount of wages and the details of any 
deductions that are made from his earnings. Upon 
request by the worker he shall also be furnished within a 
reasonable time of such request, with details of the 
hours and rates of any overtime worked. Provided that 
in respect of annual leave payments, the worker, 
including the piece worker, shall be issued with a 
voucher showing the calculations upon which such 
payment has been made. 

(4) Wages shall be paid into a bank account 
nominated by the employee but may otherwise, at the 
employer s option, be paid in cash or by cheque. 

20. — First Aid. 
(1) In any shift where workers are employed a first 

aid outfit shall be provided. 
(2) Each shift boss or foreman shall have on his 

person a small emergency supply of bandages and 
padding, or similar requisites ready and available for 
use. 

(3) In shafts where oyer 20 men are usually employed 
underground, a man qualified in first aid shall be 
employed. 

(4) Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance of 
$1.40 per shift in addition to his ordinary rate of pay. 

21. — Resumption of Work after Annual Leave. 
When a worker is not notified prior to taking his 

annual leave that no further work is available on the 
mine, he shall be re-engaged on his return for a 
minimum period of two weeks or be paid two weeks in 
lieu thereof unless dismissed for misconduct. 

22. — Aged and Infirm Workers. 
(1) Any workers who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the Management Committee of the 
Mining Division of the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, 
and pending the Board's decision, the worker shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

23. — Board of Reference. 
(1) The Commission hereby appoints, for the 

purposes of this award, a Board of Reference consisting 
of a chairman and two other members who shall be 
appointed pursuant to regulation 16 of the Industrial 
Commission Regulations 1980. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24. — Protective Clothing and Equipment. 
(1) Workers in very wet places shall be provided with 

oilskin coats and rubber boots. 
(2) Rubber gloves shall be provided for workers 

handling cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided for 

workers coming into contact with quick-lime, corrosive 
acids or hot slag. 
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(4) Ear protection and safety glasses shall be 
provided by the employer to employees working in all 
milling operations and in all other areas of high noise 
and/or danger to eyes. 

25. — Representative Interviewing Workers. 
A duly accredited official of the union shall have the 

right to enter the employer s premises, but shall not 
without the permission of the employer interview 
workers during their working hours. 

26. — Record. 
(1) Each employer shall keep a time and wages 

record showing the name of each worker and the nature 
of his work, the hours worked each day and wages and 
allowances paid each week. Any system of automatic 
recording by means of machines will be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place and such official shall be at 
liberty to take extracts therefrom. If for any reason the 
record be not available at the office or other mutually 
convenient place when the official desires to inspect it, it 
shall be made available for inspection within 12 hours 
either at the employer's office or other mutually 
convenient place. 

27. — Inspection. 
Duly accredited officials of the union shall, at times 

convenient to the employer, be allowed to inspect all 
places, during working hours, where employees eligible 
to be members of the union are employed, provided that 
they shall not impede or obstruct the workers in 
carrying out their work. 

28. — Re-Employment After Accident. 
Any worker, who, as a result of his employment, 

suffers an accident and following treatment is certified 
by his doctor as fit to resume work, shall, if and when 
practicable, be re-employed. 

29. — Long Service Leave. 
As per Schedule 3. 

30. — District Allowances. 
Payment shall be made in accordance with the 

provisions contained in Schedule 2 annexed hereto, so 
far as applicable. 

31. — Maximum Rate. 
The provisions of this award do not operate so as to 

require payment of more than double time rates or 
double time and a half on a holiday prescribed under 
this award, for any work. 

32. — Junior Workers. 
The following provisions shall apply to the 

employment of junior workers: 
(1) "Junior Worker" means a worker under the 

age of 19 years. 
(2) Junior Workers, unless paid the wages 

prescribed in Clause 5 hereof, shall not be 
employed in or about any mine in a greater 
proportion than one to every 15 or fraction thereof 
of the adult workers employed in the mine in 
occupations for which apprenticeship is not 
provided. 

(3) No junior worker under 18 years of age shall 
be regularly employed underground. 

(4) A junior worker not less than 18 years of age 
may be employed underground at the wage 
prescribed in Schedule 1 hereof, in the following 
classifications— 

Rock drill men in shafts, rock drill men in 
rises, rock drill men in winzes, shaft 
timbermen, man in charge of explosives, 
sealers, platemen, bracemen. 

Or any other classification agreed upon between 
the employer and the Secretary of the Mining 
Division of the Australian Workers' Union or his 
nominee or in the event of disagreement, the matter 
may be referred to the Western Australian 
Industrial Relations Commission or for 
determination by a Board of Reference. 

(5) Rates of Wages (per cent of Labourer) after 
the first month of service classification — District 
Allowance per shift— 

% 
Under 17 years of age 55 
Between 17 and 18 years of age 65 
Between 18 and 19 years of age 80 
At 19 years of age Appropriate 

. adult rate 

33. — Recognised Crib Places. 
(1) Surface: 

(a) When the number of workers employed on 
surface exceeds 10 the employer shall provide a 
fit and proper crib room. 

(b) The room referred to in the preceding paragraph 
shall be furnished by the employer with seats 
and tables. 

(c) The employer shall supply boiling water at meal 
times. 

(d) The employer shall provide a reasonably vermin 
proof and ventilated cupboard in which the 
workers may store their cribs. 

(2) Underground: 
(a) One or more places shall be set aside in each 

leave on or from which men are working, in the 
driest and most comfortable position available 
at which the men shall eat their food. 

(b) Such places shall be so situated that workers 
shall not be required to travel further than one 
thousand feet from their working places to such 
crib places. 

(c) Such places shall be provided with tables, seats, 
and a reasonably vermin proof and ventilated 
cupboard in which the workers may store their 
cribs. 

(d) The employer shall provide covered receptacles 
at all crib places to receive all meal scraps and 
other refuse and to arrange for the disposal of 
same. No person shall throw or leave waste food 
about the mine except in the receptacle 
provided. 

(e) Adequate provision shall be made within 50 feet 
of each crib place to enable workers to wash at 
crib time. 

34. — Piece Work. 
There shall be implied in every contract in which a 

worker is engaged to perform any kind of work at or for a 
remuneration other than the rates fixed by the award— 

(1) Where the engagement is for a period of time, 
such period shall not be determined before the 
expiration thereof, without the written consent of the 
worker. 



(2) Where the engagement is to perform a specified 
quantity of work the amount of work to be performed 
shall not be curtailed by a greater amount than five 
per cent. 

(3) The rate of remuneration agreed upon between 
the piece worker or piece workers concerned and the 
employer shall not be decreased during the period of 
engagement without the consent of the parties 
concerned. 

(4) A worker working under any agreement of 
payment by results shall be paid at least the total rate 
of pay he would have been entitled to if he had been 
working under a contract of daily service. 

(5) Any necessary hand tools shall, in the first 
instance, be supplied by the employer, and on 
production of any such worn out tool or on 
satisfactory evidence of loss without the fault of the 
worker, such tools shall be replaced by the 
employer without cost to the worker. 

(6) The price of any article supplied by the 
employer for the use of the worker during the 
period of his engagement, shall not increase during 
the period, and shall in no case, exceed the cost or 
price of the article to the employer at the place of 
supply. 

(7) Where the work is to be carried out by a body 
of workers acting together, the number of workers 
to be employed shall be specified in the contract. In 
the event of the specified number of workers not 
being present during any shift, the employer may 
provide a substitute in the place of any worker 
absent, and shall pay such substitute wages at the 
rates fixed by this award, or by the contract, 
whichever shall be the greater, for the work done by 
him during the time he is so employed as a 
substitute, and may charge such payment against 
any money found due under the contract. 

Provided that if any substitute provided by the 
employer is unacceptable to the workers 
concerned, he shall be replaced by an acceptable 
substitute as soon as reasonably possible. 

(8) Any time lost and not being due to the fault of 
the workers concerned shall be paid for at the 
applicable wage rate or alternative work provided, 
for which he shall be paid the applicable rate. 

(9) Where any v.;• en are employed to work by 
or with the con trac a wages remuneration the 
employer shall be s ->i od to pay the amount due to 
such wage worker.! id. the period they have been 
employed, at the rat" tixed by the award, or the rate 
fixed by the contrac., whichever shall be the greater 
and to charge the payment so made, against the 
amount found due to the contractors. A printed 
copy of these conditions shall be kept exhibited in 
the change room on the mine. 

(10) The employer or his agent shall, after due 
notice, confer with the piecework committee 
representing the piece workers on any particular 
shaft, together with the Secretary, of the Mining 
Division of the union, on any matters that may 
arise in respect to piece workers and/or working 
conditions in the shaft or the working connected 
with that shaft. 

(11) The employer shall pay each worker 
individually his share of the earnings and if 
required render each worker a statement setting 
out the costs and allocations. 

35. — Bereavement Leave. 
When it is necessary for a worker to be absent from 

his employment for the purposes of attending a funeral 
or arranging therefor a worker (other than a casual 
worker) shall be entitled to a maximum of three days' 

leave at ordinary wages as prescribed on each occasion 
and on production of satisfactory evidence of the death 
within Australia of the worker's wife, husband, father, 
mother, grandfather, grandmother, brother, sister, 
child, father-in-law, mother-in-law, brother-in-law and 
sister-in-law. Wife or husband as referred to in this 
clause shall include de facto wife or husband. 

36. — Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all 
periods of time he is so required for such service. A 
worker when applying for such leave, shall be required 
to support his application with written proof of his 
attendance at such jury service. 

37. — Junior Worker's Certificate. 
(1) Junior workers upon being engaged shall, if 

required, furnish the employer with a certificate 
containing the following particulars: 

(a) Name in full. 
(b) Age and date of birth. 

(2) No worker shall have any claim upon an 
employer for additional pay in the event of his age being 
wrongly stated on the certificate. If any junior worker 
shall wilfully mis-state his age in the certificate he alone 
shall be guilty of a breach of this award. 

38. — Redundancy. 
(1) An employee shall be deemed to have been made 

redundant if his services are no longer required by the 
employer because the employee has become surplus to 
the requirements on account of technological change or 
re-organisation of work or production methods or 
downturn in the market for gold except if he is offered 
but does not accept alternative employment with the 
employer, whether in his then classification or 
otherwise. 

(2) Reduction of Hands: Should occasion arise to 
reduce the number of workers employed, the 
management, in selecting those to be retained shall give 
full weight to the consideration of length of service and 
all things being equal, shall retain those who have been 
longest in the employ of the company. 

(3) The employer shall give three weeks' notice to the 
union of which an employee is a member if it is 
intended to terminate the services of such employee on 
the ground that he is redundant. 

(4)(a) Where a redundancy is intended the employer 
shall confer with the union concerned with respect to 
the conditions to apply to a worker whose services are to 
be so terminated and if no agreement is reached the 
matter shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

(b) Where an agreement is reached thereon, or these 
conditions are otherwise determined, the services of a 
worker may be terminated irrespective of whether the 
period of time referred to in subclause (3) hereof has 
expired. 

39. — Definitions. 
(1) "Wet Places": Should any dispute arise as to 

whether any places are wet or specially wet, within the 
meaning of Clause 11. — Wet Places or Clause 5. — 
Hours, subclause (6), such dispute shall be referred to a 
Board of Reference as hereinafter appointed. 

(2) "Timberman" shall mean a worker engaged in 
underground timber work, but a miner timbering his 
own workings shall not be classed as a timberman. This 
term is not meant to apply to any worker who may be 
called upon to assist in lifting or carrying timber or 
handing up tools or similar work. 
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(3) "Shaft Timberman" shall mean a worker 
engaged in shaft timbering or timber work, but a miner 
timbering his own shaft shall not be classed as a shaft 
timberman. 

(4) "Braceman" shall mean any worker in charge of a 
cage or kibble at the mouth of a shaft. If more than one 
cage, each worker shall be classed as a braceman, but 
shall not include any worker who may be temporarily 
assisting a braceman or skipman. 

(5) "Platman" or "Skipman" shall mean any worker 
in charge of a cage or skip; if more than one cage or skip, 
each worker so in charge shall be classed as a platman 
or skipman. 

(6) "Pipe Assembler" shall mean a worker solely 
engaged in assembling, joining and fixing pipes that 
have been cut, threaded and prepared for use. 

(7) "Treatment Plant Operator" shall mean a worker 
who operates a section of a continuous process plant 
and includes — 

(a) Special mill operator and repairer. 
(b) Ball mill operator. 
(c) Solutionist. 
(d) Filterman (any type of filter). 
(e) Flotation operator. 
(f) Roaster men. 
(g) Calcine operator. 
(h) Hydraulic fill operator. 
(i) Wilfiey table operator. 
(j) Jig operator. 
(k) Samples. 
(1) Ajnalgamators. 
(m) Strake man. 
(n) Smelter. 
(o) Tailings dam man. 
(p) Sowing machine man. 
(q) Hydraulic gun operator. 
(r) Repairer. 
(s) Greaser. 
(t) Crushing operator (including secondary 

crushers). 

40.—Special Rates. 
(1) Height Money: A worker shall be paid an 

allowance of 98 cents for each day on which he works at 
a height of 15.5 metres or more above the nearest 
horizontal plane. 

(2) A worker assisting a tradesman shall when the 
tradesman is in receipt of a disability allowance be paid 
equal disability allowance. 

41.—Minimum Wage — Adult Males and Females. 
Notwithstanding the provisions of this award, no 

employee (including an apprentice), 21 years of age or 
over, shall be paid less than $229.60 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate 
of pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to the 
award rate) is not less than $229.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 

42.—Industry Allowance. 
(1) Each employee shall be paid an allowance of 

$59.20 per week. 
(2) The allowance recognises, and is in payment for 

all aspects of work in the industry including the location 
and nature of individual operations within it. 

(3) The allowance shall be paid in addition to the 
rate of wage set out in Schedule 1 hereof and shall be 
paid for all purposes of the Award. 

43—Leisure Days. 
Notwithstanding provisions prescribed elsewhere in 

this Award, the following shall apply: 
(1) In substitution for a 38 hour week, each 

employee other than an employee to whom 
subclause (3) of Clause 5 applies sh all be entitled to 
12 leisure days per annum, without loss of pay. 

(2) Leisure days may be taken as they accrue due 
or may be accumulated, to be taken at a time agreed 
by the employer. Provided that the employer may 
require an employee to work on a day rostered as a 
leisure day, in circumstances where the continuity 
of production would otherwise be effected, in 
which case, the day shall be paid for in accordance 
with the provisions of subclause (3) hereof. 

(3)(a) Where an employee works a full shift on a 
leisure day off he shall be paid at the rate of time 
and a half for that day, in addition to which he shall 
be allowed and shall take one day off with pay in 
lieu of that special day. 

(b) The day off in lieu shall be taken on a day 
suitable to the employer. 

(c) The provisions of this subclause do not apply 
to leisure days off worked by mutual agreement 
between employees. 

(d) Where less than eight hours is worked on a 
leisure day off, such work shall be paid for at the 
rate of double time and a half. 

(4) In the case where leisure days have 
accumulated and have not been taken, the 
employer may require that such days be paid for in 
lieu of being taken. Such payment shall be made at 
the end of an employee's year of service, or at the 
end of the calendar year, or at any other time, 
agreed upon between the employer and the 
employees concerned. 

(5) The leisure day off shall be in addition to any 
public holiday or period of annual leave but any 
time in respect of which the worker is absent from 
work except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave 
as prescribed by this award shall not count for the 
purpose of determining his right to leisure days. 

(6) Nothing contained in this clause shall affect 
any arrangement, procedure or trade-off agreed 
between the Union and any employer prior to the 
operation of this clause in relation to leisure 
days. 

44.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purpose of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 
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(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 
(i) she shall be entitled to such period of 

unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
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leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

Schedule 1 — Wages. 
Classification and Wage per Week 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers: 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

45.—Travelling Allowance. 
(1) If transport to and from the job is not provided by 

the employer, a travelling allowance of $3.00 per day 
shall be paid where a worker's usual place of residence 
is more than 30 kilometres from the job by the shortest 
practicable route. 

(2) The allowance specified in this clause shall be 
paid to a worker to compensate for excess travelling 
expenses from a worker's usual place of residence to his 
place of work and return. 

(3) The allowance prescribed in subclause (1) hereof 
shall not be paid where the employee has refused 
company provided accommodation and has elected to 
live elsewhere. 

(1) Underground 

Group 1 i 
Trucker 
Tool Carrier 
Salvage Man 
Pass Runner 

Group 2 i 
Pipe Assembler 
Sampler 
Popper Machineman 
Diamond Driller's Assistant 
Air Hoist Operator 
Ventilation Man 
Pump Attendant (as distinct 

from Pumpman) 
Hydraulic Fill Operator 

Group 3 
Platelayer 
Train Crew 
Mechanical Loader 

Operator 
Scraper Hauler Operator 
Braceman 
Platman 
Skipman 

Group 4 
Sealer 
Pumpman (engaged in 

dewatering a mine) 
Group 5 

Rock Drill Man in other 
places 

Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary man 
Crusher Operator 

Group 6 
Rock Drill Man in Rises 
Rock Drill Man in Winzes 
Raise Drill Operator 
In-the-hole-hammer 

Operator 
Diamond Driller up to 

15 kW 
Timberman 

Group 7 
Rock Drill Man in Shaft 
Timberman — Shaft 
Diamond Driller over 15 kW 

Group 8 
Diesel Truck and Loader 

Operator 
Diesel Personnel Carrier 

Operator 
Group 9 

Hydraulic Jumbo Drill 
Operator 

(2) Surface 
Group 1 

General Labourer 
Stores Labourer 
Brush Hand 
Changeroom Attendant 
Gardener 
Utility Man Grade 1 

260.50 270.50 

269.00 279.00 

274.10 284.10 

286.60 296.60 

295.20 305.20 

303.20 313.20 

309.20 319.20 

316.60 326.60 

253.90 263.90 
260.60 270.60 
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Classification and Wage per Week Classification and Wage per Week 

Group 2 265.20 275.20 
Diamond Drillers Assistant 
Brush Hand using Spray 
Watchman 
Pumpman 
Rigger s and Splicer's 

Assistant 
Greasers, Oilers and 

Cleaners 
Utility Man Grade 2 

Group 3 272.60 282.60 
Tradesman's Labourer 
Blacksmith's Striker 
Lamproom Attendant 
Crane Attendant 
Sand Blaster 
Storeman 
Utility Man Grade 3 

Group 4 278.10 288.10 
Sawyer and Benchman 
Overhead Crane Driver 
Sanitary Man 

Group 5 283.40 293.40 
Tool Sharpener 

Group 6 
Ore Treatment Operator — 
Laboratory Assistant — 
Sampler Preparer 

Grade 1 — Less than 
three months' 
experience 265.50 275.50 

Grade 2 — More than 
three months' 
experience 281.60 291.60 

Grade 3 — Classified 
as such 287.30 297.30 

Group 7 296.40 306.40 
Rigger and Splicer 
Linotex Operator/Belt 

Repairer 
Group 8 

Surface and Open Cut 
Mechanical Equipment 
Driver/Operator of:— 
Motor Vehicle:— 
Capacity less than 

two tonnes 294.00 304.00 
Capacity exceeding two 

tonnes but less than 
three tonnes 296.90 306.90 

For each completed tonne 
over three tonnes capacity 
an additional 76 cents per 
week with a maximum of 
$7.60 

Articulated Motor 
Vehicle 318.40 328.40 

Dump Truck 315.00 325.00 
Fork Lift — 

Up to 5 000 kgs capacity 300.90 310.90 
Over 5 000 kgs capacity 304.60 314.60 

Grader Operator 321.20 331.20 
Bulldozer, Front End 
Loader, Scraper Hauler, 
Road Sweeper, or Tractor 
with or without power 

$ $ 
operated attachments — 

Up to 150 kW 300.60 310.60 
More than 150 and up 

to 450 kW 321.20 331.20 
More than 450 kW 329.40 339.40 

Note: All Operators are required to service and fuel 
the machinery/plant on which they are engaged at the 
time and keep that equipment in a clean condition. 

Group 9 — Mess Personnel:— 
Mess Attendant 255.20 265.20 
Cook's Offsider 278.80 288.80 
Cook 303.40 313.40 
Head Cook 317.00 327.00 

Group 10 — Open Cut:— 
Quarry Labourer, Sampler, 

Dump Spotter 
Fuel and Lube Serviceman 
Powder Monkey 
Machine Drill Operator 
Shot Firer 

261.40 271.40 
271.40 281.40 
278.30 288.30 
284.90 294.90 
323.50 333.50 

281.60 291.60 

287.30 297.30 

Leading Hands: In addition to the appropriate 
wage rates prescribed in subclauses (1) and (2) of 
this Schedule, a Leading Hand shall be paid per 
week the following in excess of the highest wage 
rate applicable to the work being carried 
out:— 

(a) If placed in charge of not less 
than three and not more than 
10 other workers $13.20 

(b) If placed in charge of more 
than 10 and not more than 
20 other workers $19.90 

(c) If placed in charge of more 
than 20 other workers $25.80 

The contract of service shall be daily for which 
one-fifth of the above rates are payable. 

Second Schedule — Location Allowance. 
Payment shall be made in accordance with the 

provisions of this schedule so far as practicable. 
(1) In addition to the wages prescribed in 

Schedule 1 of this award, the following allowances 
shall be paid for five days per week to workers 
employed in the districts which are hereinafter 
respectively described, with the exception of 
districts contained therein which are situated 
within a radius of 10 miles of Kalgoorlie, 
Coolgardie and Southern Cross, viz: 

(a) First District: Lying south of Kalgoorlie and 
comprised within lines starting from 
Kalgoorlie then WSW to Woolgangie, 
thence SE to Dundas, thence NE to a point 
10 miles east of Karonie, on the Trans- 
Australia line, and thence back to 
Kalgoorlie; at the rate of 52 cents per week 
extra for those mines within 10 miles of the 
railway and 80 cents per week for those 
outside. 

(b) Second District: Starting from Kalgoorlie 
WSW to Woolgangie, thence NNW to the 
intersection of the 120E meridian with the 
30S parallel of latitude, thence NE by E to 
Kookynie, thence back to the point 10 miles 
east of Karonie on the Trans-Australia line, 
and thence back to Kalgoorlie; at the rate of 
70 cents per week extra for those mines 
within 10 miles of the railway and 90 cents 
per week for those outside. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 31 13 

(c) Third Division: Starting from and including 
Kookynie, thence N by W to Kurrajong, 
thence NE to Stone's Soak, thence SE to and 
including Burtville, thence SW through 
Pindinnie to Kookynie; at the rate of 70 cents 
per week extra for those mines within 10 
miles of the railway and 90 cents per week for 
those outside. 

(d) Fourth District: Surrounding Southern 
Cross within a radius of 30 miles; for those 
mines outside a radius of 10 miles from 
Southern Cross, including Westonia and 
Bullfinch, at the rate of 25 cents per week. 

(e) Fifth District: Comprising all mines not 
specifically defined in the foregoing 
boundaries but within the area comprised 
within the 24th and 26th parallels of latitude; 
at the rate $1.20 per week. 

(2) Notwithstanding anything herein 
contained, the following allowances shall be paid 
in the districts or mines mentioned hereunder: 

Per Week 
$ 

Ora Banda and Waverley 
Districts 0.70 
Yalgoo District 0.70 
Meekatharra, Mt Magnet and 
Cue Districts 0.85 
Wiluna District 1.00 
Youanmi District 1.00 
Cox's Find Gold Mine 0.90 
Corduroy Gold Mine and mines 
within 10 miles radius therefrom 1.20 
Lallah Rooke Gold Mine, 
Halleys Comet Gold Mine, 
Prophecy Gold Mine and mines 
within 10 miles radius therefrom 1.50 
Mayfield District 0.70 
Evanston District 1.00 

With regard to the Meekatharra, Mt 
Magnet, Cue, Yalgoo and Wiluna Districts, an 
additional allowance at the rate of 15 cents per 
week shall be paid to workers employed at 
mines situated five miles from a Government 
railway. 

With regard to the Big Bell Gold Mine, the 
Triton Gold Mine and Cox's Find Gold Mine 
the sum of 15 cents per week may be deducted 
from the district allowances which would 
otherwise be paid. 

(3) In the case of any mine or district within the 
area to which this award applies which is not dealt 
with under the provisions of this schedule, the 
union may apply to the Western Australian 
Industrial Commission at any time for the purpose 
of having an allowance prescribed, upon serving 
upon the employer concerned 14 days' notice 
thereof prior to the date of such application the 
service of such notice shall be made pursuant to the 
provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act 
1979. 

Schedule 3. — Long Service Leave. 
1. — Right to Leave. 

A worker shall, as herein provided, be entitled to 
leave with pay in respect of long service. 

2. — Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer, 
whether in the gold industry or otherwise. 

(2) Such service shall include service prior to the first 
day of April, 1958, if it continued until such time but 
only to the extent of the last 20 completed years of 
continued service. 

(3)(a) Where a business has, whether before or after 
the coming into operation hereof, been transmitted 
from an employer (herein called "the transmitter" to 
another (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee 
of the transmitter in that business becomes an 
employee of the transmittee — the period of the 
continuous service which the worker has had with the 
transmitter (including any such service with any prior 
transmittor) shall be deemed to be service of the worker 
with the transmittee. 

(b) In this subclause "transmission" indicates 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation of 
law and "transmitted" has a corresponding meaning. 

(4) Where, over a continuous period, a worker has 
been employed by two or more companies, each of 
which is a related company within the meaning of 
section 6 of the Companies Act 1961 the period of the 
continuous service which the worker has had with each 
of those companies shall be deemed to be service of the 
worker with the company by whom he is last 
employed. 

(Section 6 reads)— 
6.(1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection (3) of 
this section, be deemed to be a subsidiary of 
another corporation, if, 

(a) that other corporation 
(i) controls the composition of the 

board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the voting 
power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital; or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the board of directors shall be deemed to 
be controlled by another coiporation if that other 
corporation by the exercise of some power 
exercisable by it without the consent or 
concurrence of any other person can appoint or 
remove all or a majority of the directors; and for the 
purposes of this provision that other corporation 
shall be deemed to have power to make such an 
appointment if— 

(a) a person cannot be appointed as a 
director without the exercise in his favour 
by that other corporation of such a power; 
or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 
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(3) In determining whether one corporation is a 
subsidiary of another corporation— 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable— 
(i) by any person as a nominee for that 

other corporation (except where that 
other corporation is concerned only 
in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary 
of that other corporation, not being a 
subsidiary which is concerned only 
in a fiduciary capacity; 

shall be treated as held or exercisable by 
that other corporation. 

(c) any shares held or power exercisable by 
any person by virtue of the provisions of 
any debentures of the first mentioned 
corporation or of a trust deed for securing 
any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other 
corporation or its subsidiary [not being 
held or exercisable as mentioned in 
paragraph (c) of this subsection] shall be 
treated as not held or exercisable by that 
other corporation if the ordinary business 
of that other corporation or its subsidiary, 
as the case may be, includes the lending of 
money and the shares are held or power is 
so exercisable by way of security only for 
the purposes of a transaction entered into 
in the ordinary course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation shall 
be read as a reference to a corporation of which that 
last mentioned company or corporation is a 
subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that 
other corporation shall for the purposes of this 
Act be deemed to be related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any 

annual leave or long service leave; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the worker but only 
to the extent of 15 working days in any year of 
his employment; 

(c) any period following any termination of the 
employment by the employer if such 
termination has been made merely with the 
intention of avoiding obligations hereunder 
in respect of long service leave or obligations 
under any award in respect of annual leave; 

(d) any period during which the service of the 
worker was or is interrupted by service— 
(i) as a member of the Naval, Military or Air 

Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 

Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 
the circumstances referred to in section 
31(2) of the Defence Act 1903-1956, and 
except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 as amended). 

Provided that the worker as soon as 
reasonably practicable on the completion of 
any such service resumed or resumes 
employment with the employer by whom he 
was employed immediately before the 
commencement of such service. 

(6) Service shall be deemed to be continuous 
notwithstanding— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this 
subclause; 

(c) any interruption of a class referred to in 
paragraph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing-down of a worker in accordance 
with the provisions of an award, industrial 
agreement, order or determination under 
either Commonwealth or State Law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with the 
terms of the settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the worker be re-employed by the 
same employer within a period not exceeding 
two months from the date of such 
termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if 
the worker is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the worker on 
legitimate union business in respect of which 
he has requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the 
employer, during the absence or within 14 
days of the termination of the absence notifies 
the worker in writing that such absence will be 
regarded as having broken the continuity of 
service, which notice may be given by delivery 
to the worker personally or by posting it by 
registered mail to his last recorded address, in 
which case it shall be deemed to have reached 
him in due course of post. 

Provided that the period of absence from duty or 
the period of any interruption referred to in placita 
(d) to (j) inclusive of this paragraph shall not 
[except as set out in paragraph (5) of this subclause] 
count as service. 

3. — Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause. 
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(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause:— 

Where a worker has completed at least 10 years' 
service the amount of leave shall be— 

(a) in respect of 10 years' service so 
completed — 13 weeks; 

(b) in respect of 10 years' service completed 
after the first 10 years — 13 weeks; 

(c) in respect of each seven years' service 
completed after the first 20 years — 13 
weeks; 

(d) on the termination of the worker's 
employment— 

(i) by his death; 
(ii) in any circumstances otherwise 

than by his employer for serious 
misconduct; 

in respect of the number of years' service 
with the employer completed since he last 
became entitled to an amount of long 
service leave — a proportionate amount 
on the basis of 13 weeks' leave for 10 years' 
service or as the case may be on the basis 
of 13 weeks' leave for seven years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least three 
years' service but less than 10 years' service since its 
commencement and his employment is terminated— 

(a) by his death; or 
(b) by the employer for any reason other than 

serious misconduct; or 
(c) by the worker on account of sickness or injury 

to the worker or domestic or other pressing 
necessity where such sickness or injury or 
necessity is of such a nature as to justify or in 
the event of a dispute is, in the opinion of the 
Special Board of Reference, of such a nature as 
to justify such termination; 

the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

(4) In the cases to which paragraphs (2)(d) and (3) of 
this subclause apply the worker shall be deemed to have 
been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) A worker whose service with an employer 
commenced before 1 October 1976, and whose service 
would entitle him to long service leave under this clause 
shall be entitled to leave calculated on the following 
basis: 

(a) For each completed year of service commen- 
cing before 1 October 1976, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(b) for each completed year of service 
commencing on or after 1 October 1976, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service or on the b asis 
of 13 weeks' leave for seven years' service as the 
case may be. 

Provided that such worker shall not be entitled to 
long service leave until his completed years of service 
entitle him to 13 weeks' leave. 

(6) A worker to whom paragraphs (2)(d) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1976, shall be entitled to 
an amount of long service leave calculated on the 
following basis:— 

(a) For each completed year of service 
commencing before 1 October 1976, an 

amount of leave calculated on the basis of 13 
weeks' leave for 15 years' service; and 

(b) for each completed year of service 
commencing on or after 1 October 1976, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service or 13 weeks' 
leave for seven years' service as the case may 
be. 

4. — Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave 
to which he has become entitled or is deemed to have 
become entitled the rate of pay applicable to him at the 
date he commences such leave. 

(2) Such rate of pay shall be the rate applicable to 
him for the standard weekly hours which are prescribed 
by this award (or agreement), but in the case of casuals 
and part-time workers shall be the rate for the number 
of hours usually worked up to but not exceeding the 
prescribed standard. 

(3) Where by agreement between the employer and 
the worker the commencement of the leave to which the 
worker is entitled or any portion thereof is postponed to 
meet the convenience of the worker, the rate of payment 
for such leave shall be at the rate of pay applicable to 
him at the date of accrual, or, if so agreed, at the rate of 
pay applicable at the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for 

board and/or lodging or the like which is not 
provided and taken during the period of 
leave; 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability 
allowances, fares and travelling allowances or 
the like. 

(5) In the case of workers employed on piece or 
bonus work or any other system of payment by results 
the rate of pay shall be calculated by averaging the 
worker's rate of pay for each week over the previous 
three monthly period. 

5. — Taking Leave. 
(1) In each case to which placita (a) and (b) of 

paragraph (2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker 
or in the absence of such agreement at such 
time or times as may be determined by the 
Special Board of Reference having regard to 
the needs of the employer's establishment and 
the worker's circumstances. 

(b) Except where the time for taking leave is 
agreed to by the employer and the worker or 
determined by the Special Board of Reference 
the employer shall give to a worker at least one 
month's notice of the date from which his 
leave is to be taken. 

(c) Leave may be granted and taken in one 
continuous period or if the employer and the 
worker so agree in not more than three 
separate periods in respect of the first 13 
weeks' entitlement and in not more than two 
separate periods in respect of any subsequent 
period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or 
agreement) occurring during the period when 
the leave is taken but shall not be inclusive of 
any annual leave. 
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(e) Payment shall be made in one of the following 
ways:— 

(i) in full before the worker goes on 
leave; 

(ii) at the same time as his wages would 
have been paid to him if the worker had 
remained at work, in which case 
payment shall, if the worker in writing 
so requires, be made by cheque posted 
to an address specified by the worker; 
or 

(iii) in any other way agreed between the 
employer and the worker. 

(0 No worker shall, during any period when he is 
on leave, engage in any employment for hire or 
reward in substitution for the employment 
from which he is on leave, and if a worker 
breaches this provision he shall thereupon 
forfeit his right to leave hereunder in respect of 
the unexpired period of leave upon which he 
has entered, and the employer shall be entitled 
to withhold any further payment in respect of 
the period and to reclaim any payments 
already made on account of such period of 
leave. 

(2) In the case to which paragraph (2)(c) or para- 
graph (3) of subclause (3) applies and in any case in 
which the employment of the worker who has become 
entitled to leave hereunder is terminated before such 
leave is taken or fully taken the employer shall, upon 
termination of his employment otherwise than by death 
pay to the worker, and upon termination of 
employment by death pay to the personal representa- 
tive of the worker upon request the amount which 
would have been payable in respect of the period of 
leave to which he is entitled or deemed to have been 
entitled and which would have been taken but for such 
termination. Such payment shall be deemed to have 
satisfied the obligation of the employer in respect of 
leave hereunder. 

6. — Granting Leave in Advance and Benefits 
to be Brought into Account. 

(1) Any employer may by agreement with a worker 
allow leave to such a worker before the right thereto has 
accrued due, but where leave is taken in such case the 
worker shall not become entitled to any further leave 
hereunder in respect of any period until after the 
expiration of the period in respect of which such leave 
had been taken before it accrued due. 

(2) Where leave has been granted to a worker 
pursuant to the preceding paragraph before the right 
thereto has accrued due. and the employment 
subsequently is terminated, the employer may deduct 
from whatever remuneration is payable upon the 
termination of the employment such amount as 
represents payment for any period for which the worker 
has been granted long service leave to which he was not 
at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long 
service leave scheme not under the provisions hereof 
granted to a worker by his employer in respect of any 
period of service with the employer shall be taken into 
account whether the same is granted before or after the 
coming into operation hereof and shall be deemed to 
have been leave taken and granted hereunder in the 
case of leave with pay to the extent of the period of such 
leave and in the case of payment in lieu thereof to the 
extent of a period of leave with pay equivalent thereof of 
the entitlement of the worker hereunder. 

7. — Records to be Kept. 
(1) Each employer shall, during the employment 

and for a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three 
years thereafter, keep a record from which can be 
readily ascertained the name of each worker, and his 
occupation, the date of the commencement of his 
employment and his entitlement to long service leave 
and any leave which may have been granted to him or in 
respect of which payment may have been made 
hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award (or 
agreement) with respect to the time and wages record. 

8. — Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes 
and matters arising hereunder shall be referred and the 
Board shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the 
functions of— 

(a) the settlement of disputes of any matters 
arising hereunder; 

(b) the determination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from 
time to time by the Confederation of Western 
Australian Industry (Incorporated) and one represen- 
tative or substitute nominated from time to time by the 
Trades and Labor Council of Western Australia 
together with a chairman to be mutually agreed upon by 
the organisations named in this paragraph. 

9. — State Law. 
(1) The provisions of any State Law to the extent to 

which they have before the coming into operation 
hereof conferred an accrued right on a worker to be 
granted a period of long service leave in respect of a 
completed period of 15 or more years' service or 
employment or an accrued right on a worker or his 
personal representative to payment in respect of long 
service leave shall not be affected hereby and shall not 
be deemed to be inconsistent with the provisions 
hereof. 

(2) The entitlement of any such worker to leave in 
respect of a period of service with the employer 
completed after the period in respect of which the long 
service leave referred to in paragraph (1) of this sub- 
clause accrued due shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this 
subclause, the entitlement to leave hereunder shall be in 
substitution for and satisfaction of any long service 
leave to which the worker may be entitled in respect of 
employment of the worker by the employer. 

(4) An employer who under any State Law with 
regard to long service leave is exempted from the 
provisions of that law as at the first day of April 1958, 
shall in respect of the workers covered by such 
exemptions be exempt from the provisions hereof. 

10. — Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where 
there is an existing or prospective long service scheme 
which, in its opinion, is, viewed as a whole, more 
favourable for the whole of the employees of that 
employer than the provisions hereof. 
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Schedule of Respondents. 
Great Boulder Gold Mines Ltd. 
Gold Mines of Kalgoorlie (Aust) Ltd. 
North Kalgurlie (1912) Ltd. 
Western Mining Corporation Limited. 
Central Norseman Gold Corporation; No Liability. 
Dated at Perth this 6th day of November 1967. 

SITE ALLOWANCES — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Barclay Bros Ltd. 
No. C583 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by the 
applicant for a site allowance of $1.50 per hour to be 
paid for each hour worked by employees engaged on 
the construction of the Torpedo support facility at the 
HMAS Stirling Naval Base at Garden Island. The 
Commission inspected the site on the 1st day of 
September 1989 and held a conference of the parties, 
but no agreement was able to be reached. 

Access to the site is via a causeway from Pt Peron. The 
point was made by the Unions that due to this factor, the 
actual distance travelled to get to the site was greater 
than the direct distance of the site from the General Post 
Office Perth. This however, is to be offset by the 
statement from the employers as to the number of 
workers who are locally hired. Whilst there is access to a 
naval canteen facility, this access was described as 
limited. The Union described the site as being relatively 
isolated by virtue of its location, notwithstanding its 
proximity to the town of Rockingham. 

The building is being constructed according to 
conventional methods, a structural steel frame, external 
face brick work and a metal deck roof. Excavation work 
was necessary for the underground pipe work for the 
supply and disposal of fuels and oils, together with a 
supply of conventional services. The building is in part 
single storey and in part double storey, with a maximum 
height of seven metres. Work commenced in April 1989, 
and is due for completion in November. The average 
workforce is approximately 10, with a maximum of 
28. 

For the Unions it was pointed out that the roof design 
necessitated working in and around scaffolding, and 
projecting timber beams. For this, confined space 
allowance was being paid. Further, the Union 
submitted that the scaffolding used was not of a normal 
step-down flat scaffolding. Blocks had to be laid over 
the top of rails. The workers will only be able to use 
chemical toilets throughout the construction. Further, 
there had been an overlap of trades for at least some of 
the construction period so far. Further complaints were 
made to the Commission that the site was subject to 
winds from the adjacent ocean and this constituted a 
noticeable disability. 

For the employers it was stated that whilst some 
disabilities were acknowledged, the employer felt that 
everything reasonable had been done to accommodate 
those disabilities. Hence the payment of confined space 
allowance due to the scaffolding work. Steps have been 
taken to minimise the exposure of workers to the 
excavations. Further, any problem encountered in 
relation to the scaffolding should be offset given the 
simple, straight brick work involved, involving few 
openings or penetrations. In the opinion of the 
employers, no site allowance was warranted. 

The resolution of this matter, is not straight forward. 
The Commission understands the concerns of the 
workforce, in one case strongly expressed, as to the 
travelling involved in order to travel to work and return, 
notwithstanding the radial distance from Perth. 
However, it is not appropriate for a site allowance to be 
used to offset a perceived inadequacy by the Unions of 
the travelling allowance which is paid. In the opinion of 
the Commission, and taking into account the principles 
enunciated in the Sapri Decision, (Print F1957), the site 
is one which warrants the payment of an allowance. 
However, quantifying the allowance is always a difficult 
problem, and the absence of any agreement in this case 
is an added problem. I propose to rely heavily upon the 
decision of the Commission in awarding a site 
allowance for the construction of an OTC facility at 
Gnangara (5 April 1989, 69 WAIG 1709). Gnangara is 
located on the outer limits of Perth's northern suburbs, 
and the Unions in that case relied upon the presence of 
wind, and the lack of amenities close to the construction 
site. In that case an allowance of $1.10 was awarded, but 
it is to be noted that the Unions also relied, in justifying 
their case on the fact that the site was large and the 
presence of soft sand posed particular problems. Taking 
into account those factors, and the factors relating to the 
site at Garden Island, it is apparent that an allowance of 
the order of $1.10 would be too high. I note also the 
allowance granted in relation to the construction of the 
Atlantis Marine Park Education Centre, at Two Rocks 
(18 November 1988, 69 WAIG 430). In that matter, the 
Unions relied extensively upon the construction being 
undertaken adjacent to the ocean, and the exposure of 
the site to winds. In that matter an allowance of 75 cents 
was awarded. 

Having given the matter some thought, with the 
advantage of inspections, and the knowledge of the 
situation on site, I assess the site as one which falls more 
towards the OTC site at Gnangara, and accordingly 
assess the allowance at 90 cents per hour. The parties are 
requested to draw up the necessary Order reflecting this 
decision. The Commission notes the concession of the 
employer that in the event that a site allowance is to be 
awarded, it is to be paid as from the commencement of 
the project. This is only proper, but given that the 
application for this allowance was not lodged by 
Unions until the 10th day of July, the approval of the 
employer is required if the decision is to operate from a 
date earlier than the date of application. The matter 
stands adjourned to await the Draft Order to be 
supplied. 

Appearances: Ms BJ. Love and with her Mr M, 
Dayes appeared on behalf of the applicant. 

Mr M. McLean appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
' The Building Trades Association of 

Unions of Western Australia 
(Association of Workers) 

and 
Barclay Bros. 

No. C583 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

22nd day of September 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr M. McLean on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973, 
employees employed by or on behalf of the 
Respondent to carry out construction of the 
torpedo facilities at Garden Island, shall be paid 
90 cents per hour worked in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award No. 14 of 1978, excepting 
subclauses (0 Explosive Powered Tools and (w) 
Heavy Blocks; Clause 24 of the Earthmoving and 
Construction Award No. 10 of 1963 and Clause 24 
of the Engine Drivers' (Building and Steel Con- 
struction) Award No. 20 of 1973. 

The abovementioned rate shall not attract 
premium penalty and shall apply from commence- 
ment of the project until practical completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Building Management Authority. 
No. C734 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms G. Gilmour on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the East Africa site at the Perth Zoo, a site 
allowance of 60 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, and (w) Heavy Blocks 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commencement 
of work on the site and until the work is complete, 
be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Building Management Authority. 
No. C737 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

COMMISSIONER A.R. BEECH. 
4th day of October 1989. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an 
agreement was reached between the abovenamed 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in Matter No. 1940 of 
1989, and pursuant to the powers conferred under the 
said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 
14 of 1978 as amended, employees who are 
employed by the Respondent on the Ballajura 
Primary School site, shall be paid a site allowance 
of 60 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of that work. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Collier Constructions. 
No. C703 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
claims a site allowance to be paid to the construction of 
the Quinns' Estate Shopping Centre in Tapping Way, 
Quinns' Rock. The Commission inspected the site on 
the 18th day of September 1989. 

The complex when finished will consist of a large 
Supermarket plus nine Speciality Shops. Construction 
is of single storey, with a concrete pad, brick walls and a 
tiled roof. A metal deck roof is provided for the rear part 
of the supermarket. There is also a skillion verandah 
with a metal cover. Construction commenced on the 
11th day of June and is due for completion in 
November. The average size of the workforce is 20 with 
a maximum of 34. The value of the contract is $1.3m. 

There was some agreement between the parties as to 
the disabilities on site. In the amenities area the 
Company conceded that there would be little natural 
light, that there would be overlap of trades, and that 
work in the area would be "tight". The nature of the site 
is of a sandy soil and the Union commented upon the 
amount of excavation which had proved necessary 
during the course of the construction. The site is located 
reasonably adjacent to the coast and it was 
acknowledged that wind from the coast blew on site and 
caused a problem in relation to wind-blown sand. 
Further because of the nature of the scaffolding and of 
the construction there had been much lifting by hand, 
with only one hoist on site. Further there had been wet 
underfoot in those areas of the centre where the 
concrete slab had been laid. The contract also includes 
the laying of a carpark, perimeter driveways and 
landscaping. The contract does not include Fitting out. 
For the employers it was pointed out that the site was 
fronted by roads on three sides and that access to the site 
was not a difficulty. 

The claim of the Unions was for $1.50, and the 
employer concedes that a site allowance is warranted. 
The builder had indicated his preparedness to pay site 
allowance of some 60 cents. On site, and with the 
assistance of the Commission the parties reached an 
agreement to pay an allowance of $1.10. Given the 
nature of the site and the experience of the Commission 
in other site allowances relating to shopping centres, the 
Commission, having regard to the principles which are 
to apply in relation to the awarding of a site allowance 
agrees that the agreement of the parties is within an 
appropriate range of allowances which could easily be 
expected to fit within those principles. Accordingly the 
agreement of the parties will be ratified. 

Appearances: Ms J.F. Boots appeared on behalf of 
the applicant. 

Mr M.G. McLean appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Collier Constructions. 
No. C703 of 1989. 

BUILDING TRADES (CONSTRUCTION) ' 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS- (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
22nd day of September 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr M.G. McLean on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Quinns- Estate Shopping Centre site at 
Tapping Way, Quinns- Rock; a site allowance of 
$1.10perhourto compensate for all special factors 
and disabilities in connection with the said work in 

A71631-9 
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lieu of and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award No. 14 of 
1978. excepting subclauses (f) Explosive Powered 
Tools and (w) Heavy Blocks; Clause 24 of the 
Earthmoving and Construction Award No. 10 of 
1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Holland Interiors Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia (Association of Workers). 
No. 2070 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTHMOVING AND CONSTRUCTION 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
18th day of September 1989. 

Order. 
HAVING heard Mr T. Dobson on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the Royal Perth Hospital H-Block site, a site 
allowance of $1.10 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, excepting subclauses (0 Explosive 
Powered Tools, and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

PROMOTION APPEALS — 

BEFORE THE 
WESTERN Al STRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
PAB No. 344/1 of 1988 

Between: 
Mr K.I. Wood. Recommended Applicant 

and 
Mr D.L. Kent, Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
This 4th day of April 1989 

Position: Assistant Foreman Fitting, ROA Class 3/2, 
Mechanical Branch Midland Westrail. 

Appearances: Mr K. See appeared for the 
Recommended Applicant. 

Mr T. Cook appeared for the Appellant. 

Decision.. 
THE COMMISSIONER: This is an appeal by Mr D.L. 
Kent against the appointment of Mr K.I. Wood to the 
position of Assistant Foreman Fitting, ROA Class 3/3, 
Mechanical Branch, Midland, Westrail. 

The advocate for the recommended officer and 
Westrail submitted as a threshold argument that the 
Board did not have jurisdiction to determine an appeal 
against a temporary position. 

The Promotions Appeal Board (the Board) is a Board 
of review established pursuant to section 80Z of the 
Industrial Relations Act 1979 (the Act) and is clothed 
with the jurisdiction conferred on it by section 80ZA of 
the Act which, so far as it is relevant to this matter, 
prescribes in subsection (1)— 

A Board shall have jurisdiction to hear and 
determine an appeal by an eligible employee 
against the recommendation of another employee 
for promotion to a vacant office. 

(the underlining is mine) 
Matters of appeal come before the Board as a con- 

sequence of a series of events initiated by an employing 
Authority that is subject to the jurisdiction of the Board. 
An Authority in this category, when taking action to fill 
a vacant office, is required to observe the commands of 
section SOY of the Act which prescribes in subsection (1) 
as follows— 

Where a vacancy occurs in an office or a new 
office is created and the vacancy or new office has 
not been filled by the transfer of an employee 
without promotion, the following provisions shall 
apply— 

(a) notice of the vacancy in the office or of the 
creation of the new office shall be 
published in the prescribed manner and 
for the prescribed period; 

(b) such notice shall specify a date on or 
before which applications by employees 
for promotion to the office shall be 
receivable by the promoting authority 
concerned; 

(c) the promoting authority concerned may 
recommend the promotion of any appli- 
cant employee to the office but no such 
recommendation shall be made until 
after the expiration of the period fixed for 
the receipt of applications; 

(d) after making a recommendation for pro- 
motion the promoting authority shall 
cause notice to be given in the prescribed 
manner and within the prescribed time 
giving particulars of the recommendation 
and stating that, subject to the provisions 
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of this Division, any applicant employee 
not recommended for promotion to the 
office may appeal against the recom- 
mendation. 

(the underlining is mine) 

It is a matter of record that in relation to the position 
the subject of this appeal Westrail followed the 
procedures contained in section SOY in that— 

(a) The position was advertised in the Weekly 
Notice, week ending Saturday 22 October 1988 
No. 40 of 1988. 

(b) The Weekly Notice described the position in 
the following terms- 

Assistant Foreman Fitting ... 
ROA Class 3/2 
Mechanical Branch 
Midland 
RefV 08450 
(Temporary position of up to 12 months 
duration) 

(c) The Weekly Notice stipulated that 
applications for the position had to be 
received by a specified time and date. 

(d) It filed with the Registrar form 12 and an 
attached list declaring— 

Title and description of advertised 
vacancy: 
Assistant Forman Fitting ROA Class 3/ 
2 
Mechanical Branch Midland 
Name and position of applicant 
promoted: 
Mr K.I. Wood ... Midland 

(b) List the name, position and 
department or public authority 
of all applicants who have been 
advised of the above: See 
attached list 

The attached list contains 13 names of persons 
who were applicants for the position, including the 
appellant Mr D.L. Kent. 

In all probability Westrail advised the applicants to 
the position by the service of form 11 which states that a 
right of appeal may be exercised pursuant to the Act. 

Section SOX of the Act defines the terms "Vacant 
Office" and an "Office" to mean— 

"Vacant Office" means an office in which a 
vacancy has occurred or a new office. 

"Office" means an office under the Public 
Service Act 1978 or any other office or position in a 
public authority but does not include— 

(the underlining is mine) 

It is the unanimous view of the Board that the clear 
and unambiguous wording employed in the definition 
of an "office" excludes any office or position that is 
"temporary" a term which the dictionary defines as not 
permanent, or of limited duration. 

The advertised position was qualified by the 
statement "Temporary position of up to 12 months 
duration". It therefore fits neatly within the exclusion 
and identifies it as a position or office not encompassed 
by the appeal system created and regulated by the Act. 
We therefore find that no right of appeal exists, the 
appeal is therefore not competent and the matter in 
issue is outside the jurisdiction of the Board. A by- 
stander could be excused for questioning why the 
appellant (then an unsuccessful applicant) and the 
Registrar were originally notified that the position in 
question was one that was appealable especially as the 
advertised version carried such a specific and critical 
qualification. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman. 

The right of appeal by an eligible employee against 
the recommendation of another employee arises from 
section 80ZA subsection (2) of the Act which is drawn 
in the following terms— 

Where an employee is recommended for 
promotion to a vacant office, any other employee 
who— 

(a) Was an applicant for promotion to the office; 
and 

(b) is an eligible employee, may appeal against 
the recommendation if he considers that he 
has a better claim to promotion to the office 
than the employee who Has been 
recommended for promotion. 

(the underlining is mine) 

My reference to and the underlining of extracts from 
various sections of the Act (supra) is to focus attention 
on how critical the identification of what consitutes a 
"vacant office" is to the promotions appeal system as a 
whole. 
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Appeal 
No. Item No. Decision 

Effective 
Date* 

PSA 655/88 
PSA 675/88 
PSA 703/88 
PSA 3/89 
PSA 664/88 
PSA 93/89 
PSA 2044/87 

PSA 2047/87 
PSA 2050/87 

PSA 2051/87 

PSA 39/87 
PSA 879/87 
PSA 2046/87 
PSA 2045/87 
PSA 701/88 
PSA 1793/87 
PSA 308/88 
PSA 627/88 
PSA 307/88 
PSA 294/88 
PSA 293/88 
PSA 271/88 
PSA 270/88 
PSA 246/88 
PSA 269/88 
PSA 6/88 
PSA 124/88 
PSA 1657/87 
PSA 200/87 
PSA 152/89 
PSA 285/88 
PSA 303/88 
PSA 248/88 

PSA 164/88 
PSA 2244/87 
PSA 709/88 
PSA 154/89 
PSA 167/89 
PSA 161/89 
PSA 2073/87 
PSA 2084/87 
PSA 2082/87 
PSA 2056/87 
PSA 2057/87 
PSA 2055/87 
PSA 160/89 
PSA 295/88 
PSA 264/88 
PSA 153/89 
PSA 187/89 
PSA 22/88 
PSA 19/88 
PSA 18/88 
PSA 15/88 
PSA 14/88 
PSA 12/88 
PSA 2048/87 
PSA 261/88 
PSA 277/88 
PSA 254/88 
PSA 2038/87 
PSA 2069/87 
PSA 298/88 

PSA 262/88 
PSA 258/88 
PSA 265/88 
PSA 272/88 
PSA 279/88 
PSA 280/88 
PSA 281/88 
PSA 282/88 
PSA 319/88 
PSA 2052/87 

Michael ARCHER 
Salvatore CARRELLO 
Sandra Marlene DAVIES 
Jennifer Mary BOVINGTON 
Charlotte Matilda WELSH 
Charles Richard HALL 
Beverley Rose DA1.LAS 

Heather Mauis LEWIS 
Catherine Anne SZABO 

Marie OWENS 

Yvonne Anne CASEY 
Kerry John STEWART 
Linda Caroline GREEN 
Johanne Lee FELTON 
Christopher Roy PIGGFORD 
Adrian Stephen COX 
Nerissa POH-CHOON HO 
Wendy Dawn BROPHY 
Angela May SAMEC 
Grace ROWLEY 
Alan MARKHAM 
Noel Terence LOPEZ 
Allan Keith WILLIAMS 
Ernest DA SILVA 
Walter John CURTIN 
Joan HALL 
Glynn Ernest FLETCHER 
Philip Raymond FISHER 
Graeme Allan JONES 
Jacques Roger MAISSIN 
Gerhard GROSS 
Christine Anne RICHARDSON 
Helen Mary AINLEY 

Nicole Natalie PETERS 
Charles Richard HALL 
Lynlev Marie ELLIS 
Jamie"William STUART 
Stephen Richard GARCIA 
Carmela CORVA1A 
Gerdina Hendrika A. MARCUS 
Sharon Jean PRATT 
Patricia Faye HYDE 
Cynthia June COOMBS 
Krystyna WOZNICA 
Brigitte Jane CHEEK 
Rinske Jantina CAR 
Stephen DAWSON 
Keith Alan WENN 
Gregory Charles ANDERSON 
Jean Rozanne THIPTHORP 
Erica Maree ROGERS 
Nicholas SELVARATNAM 
Craig James NICHOLAS 
Bettina STAPLES 
Lorenzo GARNELLI 
Norah Mary LANGRIDGE 
Fiona Bruce DAWSON 
Ian William TWADDLE 
William James GORDON 
Graeme Edward KELLY 
David William WYLIE 
Patricia Elizabeth PATERSON 
Martha D. TURNBULL 

Jennifer Leslev LUMSDEN 
Morag CROFT 
Christopher John TAYLOR 
Pauline Cathryne JONES 
Marion BAILEY 
Robert Maxwell SIMPER 
J.D.G. PARKER 
William TAYLOR 
John Christopher KEEN 
Edward LEE 

Reclassified- 
Reclassified- 

■ Level 6 
-Level 6 

MB600T 

CM602T 
BC601T 

MH605T 

212702 
0011083 
AC607T 
MB604T 
9075 
0007675 
11489H 
24054A 
11435H 
11378G 
11136D 
34124J 
11131C 
34101C 
11137B 

1615 
0186077 
000360 
40715 
11329H 
11432C 
35060E 

0314213 
112867 
1220 
407/05 
408/10 
408/08 
MH501 
MT500 
321217 
MB503 
MB504 
MB502 
408/03 
11375B 
11033B 
407/12 
203/04 
0092224 
6147029 
6147028 
6147032 
6147031 
06147012 
BC602T 
11024E 
11324G 
!1369J 
MB603T 
MB601T 
341651 

26000K 
5302/26122E 
25000F 
26030G 
36128K 
12048C 
12050C 
12Q51A 
31103F 
32059J 

Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed for Want of 

Prosecution 
Withdrawn by Leave 
Dismissed for Want of 

Prosecution 
Dismissed for Want of 

Prosecution 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Redassified—Level 3 

Reclassified—Level 4 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Conceded—Level 5 
Level 2 from 15/4/87 to 

Retirement Date 
Withdrawn 
Dismissed 
Dismissed 
V/ithdrawn 
Withdrawn 
Withdrawn 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Conceded—Level 2 
Withdrawn 
Dismissed 
Withdrawn by Leave 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Reclassified—Level 7 
Reclassified—Level 7 
Redassified—Level 7 
Reclassified—Level 2 
Reclassified—Level 2 
Retitled Committee Service 

Officer Level 3 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 

1/11/85 
1/11/85 
1/11/85 
1/11/85 
1/11/85 
1/11/85 

17/8/89 
17/8/89 
9/1/86 
2/5/88 
2/5/88 
28/8/89 

*With effect from the beginning of the first pay period commencing on or after the effective date. 
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Item No. Decision 

PSA 186/89 Kristine Margaret BRIMMELL 209/03 
PSA 144/89 Clayton Wayne BRYCE 208/04 
PSA 2476/87 Roslyn Mary ARMSTRONG 11 
PSA 145/89 Brian Peter HANICH 204/02 
PSA 151/89 Lawrence Alec SMITH 203/02 
PSA 147/89 Alan William ROWE 407/06 
PSA 162/89 Colin Frederick POWELL 305/10 
PSA 164/89 George Baird TRUTTER 304/05 
PSA 173/89 Nicola Dorothy KING SMITH 408/09 
PSA 159/89 Luise Ulrike BROEZE-HORNEMANN 408/04 
PSA 149/89 Valerie Ann HUMPHREY 406/03 
PSA 168/89 Jonathan CARPENTER 408/05 
PSA 150/89 Janet HENRY 
PSA 97/89 Robert W. RICHARDS 305/9 
PSA 166/89 David Rodger GINROY 408/06 
PSA 194/88 Peter VOAK 0924490 
PSA 2076/87 Walter Frederick BOWMAN 321631 
PSA 310/88 Linley Anne LORD 11382C 
PSA 2080/87 Raymond SHARP AD502 
PSA 304/88 John Robert TERNI 110071 
PSA 324/88 Peter John FAULKS 53000F 
PSA 2395/87 Robert Kandralingham CHELLIAH 0047065 
PSA 323/88 John Thomas CLEARY 11109B 
PSA 296/88 Francis Xavier LAWLOR 12013F 
PSA 252/88 William Lewis DUNN 11283D 
PSA 327/88 Donald Alfred DAY 11279H 
PSA 275/88 Penny Lynn MASON 36130K 
PSA 251/88 Ian Charles HILL 34007E 
PSA 287/88 Pick Kiang OO 34146F 
PSA 299/88 Edward LEE 32059J 
PSA 291/88 Jean O'CONNELL 36026G 
PSA 309/88 Darryl Frances JAMES 560001 
PSA 283/88 Graham Neil ROLLS 12022C 
PSA 266/88 Keith Robert OLIVER 11030H 
PSA 192/89 Gaetano (Jim) GIANFRANCESCO 34146F 
PSA 286/88 Eleanor Ann BELLETT 34052A 
PSA 297/88 Dorothy ROB SON 341111 
PSA 290/88 Marianne Joan GOSS 360251 
PSA 255/88 Janet Alie McKAY 260011 
PSA 155/89 Rod VANDERMERWE 407/10 
PSA 2079/87 Gladys Margaret DOUTHWAITE 321590 
PSA 131/89 Brian Robert GIBB — 
PSA 132/89 Stephen Larry KNAPPS - 
PSA 133/89 Patrick Phillip O'LEARY — 
PSA 134/89 Geoffrey Colin HAWLEY - 
PSA 135/89 Robert Bruce FREEMAN — 
PSA 136/89 Stephen Ronald MATTHEWS - 
PSA 137/89 Ron CZUBEK — 
PSA 138/89 Angus Joseph KUKURA — 
PSA 139/89 Graham John HAINES — 
PSA 140/89 Sydney Raymond PORTER - 
PSA 141/89 Valerie Linda RICHARD - 
PSA 142/89 Gustav CLINCHERS — 
PSA 2220/87 Noel David HEATH — 
PSA 706/88 Jane Van Den HERIK 1130 
PSA 713/88 N.C. POULTER 2020 
PSA 688/88 Brian William HEWITT 1091 
PSA 2049/87 Sandra Margaret COCKS BC500 
PSA 2086/87 Jacqueline ECCLESTONE SL400 
PSA 2042/87 Susanne BALDOCCHI AC400 
PSA 631/88 Thomas Jeffrey MITCHELL 0005319 
PSA 2077/87 Joyce Elizabeth BROMLEY 321436 
PSA 2043/87 David Edward HODGSON AC501 

Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Reclassified—Level 4 
Reclassified—Level 4 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn by Leave 
Dismissed 
Reclassified—Level f 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Reclassified—Level 2 
Reclassified—Level ^ 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Conceded Level 5 
Conceded Level 5 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 

-Level 3 
-Level 4 
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SCHOOLTEACHERS 
TRIBUNAL— 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union 

ofWA(Inc). 
No.TC14 of 1989. 

GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL. 

28th day of August 1989. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979, the Commission constituted by the Government 
School Teachers Tribunal on 7 August 1989, by Order 
ordered, inter alia, that the parties should confer with a 
view to reaching a settlement on the claim by the State 
School Teachers' Union of WA (Inc) for an increase in 
the salaries paid to teachers in State Schools consistent 
with the limits imposed by the State Wage Fixing 
Principles; and whereas the Tribunal by the said Order 
reserved unto either party liberty to apply to vary or set 
aside the said order; and whereas the parties on or about 
24 August 1989 commenced to confer in respect of the 
said claim, it being a condition of those talks that the 
Minister would apply to lift the Order made on 7 August 
1989; now therefore, the Government School Teachers' 
Tribunal, pursuant to the powers vested in it, by the said 
Act. doth hereby order — 

That the Order made by it in these proceedings 
on 7 August 1989 be and is hereby cancelled with 
effect from 24 August 1989 

Deputy Chairman, 
State School Teachers' Tribunal. 

COAL INDUSTRY TRIBUNAL — 
Awards 

Agreements-Variation of 
BEFORE THE WESTERN AUSTRALIAN 

COAL INDUSTRY TRIBUNAL. 
Held at Collie on the 

31st day of August 1989. 
Application No. 23 of 1989. 

Between the Australian Colliery Staff 
Association, Applicant 

and 
Western Collieries Limited, Respondent. 

In the matter of application to insert in place of the 
classification of "screen and surface overseer a new 
classification of crushing, loading and transport 

supervisor". 

Decision of the Tribunal 
THE CHAIRMAN: This is an application by the 
Australian Collieries Staff Association to amend the 
Western Collieries Limted (Special Conditions of 
Employment) Staff Award of 1987 to delete from the 
rates of pay in Clause 3 and particularly Division B, the 
classification of "screen and surface overseer" and 
substitute in its place a new classification of "crushing, 
loading and transport supervisor" with a rate of pay of 
$525 per week. 

The claim is brought essentially on the basis that the 
current classification, neither in title nor in rate of pay, 
accurately reflects the changed duties which have 
grown up over time in respect of the current post. In 
essence, the submissions, and the evidence supports it, 
are th at the previous occupants of the post simply had to 
oversee the screening plant and carry out some 
oversight of the surface operations nearby. 

Since then the screening plant has been demolished. 
A sophisticated loading plant has been built in its place. 
More than that, the Company has established a 
somewhat complex — although I do not wish to 
overstate the case — centralised underground trucking 
facility which was formerly managed by the manager or 
under-managers and which has since become the 
responsibility of this post to manage or at least 
control. 

The Company requires the occupant of the post in 
question to manage the stockpile and see that both in 
quality and quantity appropriate loads are taken from it 
from time to time. 

I should say too that since the original post was 
created, the Company has gained some private 
contracts for the sale of coal. They are not by any means 
large in the totality of its operations. Nonetheless, they 
exist and it is necessary that the occupant of this post 
liaise with the deliverers of those contracts and in 
particular see that the proper blends are made. 

The evidence is also that the duties of this post now 
require the occupant to superintend at least some 
earthworks which are done on the mine site. The mine 
site has increased in area quite significantly since the 
Award was first erected. 

The consequence of all these changes is that where 
once there was no moving plant to be managed or 
supervised by the original occupant of the post, there 
are now some eight trucks, together with a bulldozer, 
crane and loader to be controlled on each shift. 

All in all, there is evidence before the Tribunal to 
suggest that there has been a significant net addition to 
the work requirements, such as to warrant the creation 
of a new classification and indeed the Company accepts 
that. 

The Principles are of course very strict about work 
value changes. The mere fact, as Mr O'Connor has so 
rightly said, that there has been some change in the 
work required of a post will not lead necessarily at least, 
to a change in the wage rates. We live in a dynamic world 
and there will always be changes in duties unless of 
course the Company remains so static that it ultimately 
goes out of business. 

As the Principles state, "the strict test for an alteration 
in wage rates is that the change in the nature of the work 
should be such as to constitute a significant net addition 
to the work requirements" so that one can fairly say that 
there is a new job and thus a new classification. 

We are unanimously of the view that the Association 
has made out its claims on this occasion based as it is on 
work value changes. It therefore becomes incumbent 
upon us to strike a fair and reasonable rate of pay. The 
current rate of pay for the immediate supervisor of this 
post, at least on day shift, that is, the Crushing, Loading 
and Transport Co-ordinator is in round figures $742 per 
week. It should be borne in mind that the occupant of 
this post on afternoon shift has to operate without the 
close supervision of such a Co-ordinator. 

The top rate of pay in Division B for this Award is 
currently $508 per week for the Senior Industrial Nurse. 
The information is, and I accept it to be accurate, that 
the occupant of that post supervises one other industrial 
nurse. Nonetheless, the Association has had regard to 
the work required of the post now in question and 
suggests that it should be more highly paid than the 
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nursing posts. We think that that is right and proper 
having regard to the management tasks required of this 
post. 

It is very difficult, as Mr O'Connor has said, to draw 
comparisons. There is no other post like this on the coal 
field. The leading hand tradesman has a rate of pay in 
the order of $515 a week for supervising up to 20 people 
on the surface. The highest rate for the experienced 
miner is in the order of $501. 

Overall, we are of the view that the rate proposed by 
the Association and the Company is fair and 
reasonable in the circumstances. I am authorised by my 
colleagues to make an order amending the Award, 
deleting item 5 in Division B of Clause 3 of the relevant 
Award and substituting therefor a new classification of 
"Crushing, Loading and Transport Supervisor" with a 
rate of pay of $525 per week. 

I think it will be better to renumber the whole of 
Division B and put the new classification as number 1 
with consequential renumbering down the line. We are 
also unanimously of the view that the amendment 
should take effect from the commencement of the first 
pay period which starts on or after 16 August. 

Order. 
HAVING heard Mr C.F. Pullan on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondent the Tribunal doth hereby award and 
order- 

That the Western Collieries Limited (Special 
Conditions of Employment — Staff) Award 1988 as 
amended be further amended with effect from the 
first pay period commencing on or after the 16th 
day of August 1989, by:— 

(a) deleting the classification "5. Screen and 
Surface Overseer — $482.20". 

(b) adding a new classification "1. Crushing, 
Loading and Transport Supervisor — 
$525.00". 

(c) renumbering the existing classifications 
numbered "1 to 4" inclusive as "2 to 5" 
inclusive. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

3175 

COAL SNDUSTKY TRIBUNAL — 
Disputes — matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 
31st day of August 1989. 

Application No. 21 of 1989. 
Between the Coal Miners' Industrial Union 

of Workers of Western Australia, Collie, 
Applicant 

and 
Griffin Coal Mining Company, Respondent. 

In the matter of application to remit the matter of a 
claim for a disability payment in respect of shovel 
drivers digging granite to a Board of Reference. 

Decision of the Tribunal 
THE CHAIRMAN: Regrettably my colleagues on the 
Tribunal cannot agree and therefore the decision of the 
Tribunal becomes that of the Chairman. 

This is what on paper should simply be a very simple 
application. It is an application by the Coal Miners' 
Industrial Union of Workers of Western Australia, 
Collie for a Board of Reference to be appointed, 
pursuant to section 11 of the Coal Industry Tribunal Act 
for the purpose of considering a payment for a disability 
incurred from time to time by shovel operators at Muja 
open cut when required to dig granite. 

The circumstances which have given rise to the 
request I understand are as follows. In the course of 
excavating coal the task of the excavator operators is 
relatively simple and comfortable; but when the 
operators and the excavator come across a granite 
outcrop, the hard nature of that mineral causes 
significant vibrations which in the past have given rise 
to Board of Reference payments for the disability 
associated with the discomfort flowing from that 
vibration. 

In 1986 or thereabouts when the Union and the 
Company met to consider wage adjustments allowed 
under what was the old Second Tier Principle, they 
entered into quite a comprehensive Agreement. The 
terms of that Agreement are, so far as is material to this 
application, as follows: 

After consultation, it has been agreed between 
the parties that the Board of Reference payments 
will be absorbed into the Base Weekly Rate of Pay 
as part of the Second Tier considerations. 

A detailed list of payments to be included will be 
complied to the Coal Miners Union. 

In the spirit of co-operation and common sense 
that was evident these discussions it was further 
agreed that from time to time extraordinary 
circumstances may arise which will necessitate 
special consideration. 

The guiding principle is that the restructured 
rates will include a component to recognise 
disabilities in terms of equipment operating 
conditions which will be encountered from time to 
time. However, these disabilities will not affect the 
ability of the equipment to operate within its 
capability and in a safe manner. Therefore, the 
restructured rates will encompass all disabilities 
encountered from time to time in the form of 
excessive dust, working on grades, adverse weather 
conditions, fumes etc., (sic) 

Considerable saving in Management and 
Administration time will result as a consequence of 
the deletion of General Board of Reference 
payments, firstly in terms of front-line supervisors' 



requirement to "Book In" all Boards of Reference 
payments and, secondly, in terms of payroll 
administration. 

The Union now argues that this circumstance is 
extraordinary, first because it only happens rarely: I am 
told that it last occurred about 18 months ago and 
certainly has rarely occurred since 1982 or thereabouts. 
More importantly the Union argues that when in 1986, 
or whenever it was that the Agreement was struck, there 
were no current Board of Reference payments for 
granite work. Hence it was not included in the figures 
which were used to determine the new base rate and 
thus should be regarded as extraordinary in these 
circumstances. 

The Company, for its part, says that the spirit, if not 
the letter, of the Agreement was that all Board of 
Reference payments were to be incorporated in the new 
rates of pay unless there were extraordinary 
circumstances. Working and digging in granite is not an 
extraordinary practice but, rather, one which has been 
accepted and has been a standard Board of Reference 
in the past. The Company says that if this application is 
acceded to by the Tribunal much of the Agreement, to 
which I have referred, will be undermined. 

My view of the Agreement is and indeed my 
understanding of the Agreement not that the base rates 
were to include, as the Agreement itself says, the 
deletion of general Board of Reference payments and 
that save in extraordinary circumstances, there were in 
the future to be no Board of Reference payments. 
Indeed, that is borne out of the following expression to 
the Agreement: 

The guiding principle is that the restructured 
rates will include a component to recognise 
disabilities in terms of equipment operating 
conditions which will be encountered from time to 
time. 

Extraordinary circumstances in my view in this 
context mean something that could not be reasonably 
contemplated. The mere fact that something occurs 
infrequently or rarely does not mean that it is 
extraordinary, or that it is to be allowed in the future by 
way of Boards of Reference payments. 

In my view, this claim cannot be said to fall within the 
guiding principle because it relates to disabilities 
arising out of equipment operation. In those 
circumstances I am bound to say that I am far from 
convinced that the circumstances are extraordinary. 
Indeed, it seems the contrary is the case since ordinarily 
they would be part of a Board of Reference review and 
had indeed been so in the past. 

As to what the future holds for other claims I know 
not. except that I am told that the Company and the 
Union have not found it difficult, save on this occasion, 
to determine what are extraordinary circumstances 
providing for Boards of Reference. In the result the 
order of the Tribunal will be that the claim should be 
dismissed. The matter will not be therefore referred to a 
Board of Reference as being already covered by the 
Agreement made between the parties on the occasion of 
the Second Tier Adjustments. 

Order. 
HAVING heard Mr G. Wood on behalf of the Applicant 
and Mr M. O'Connor on behalf of the Respondent the 
Tribunal doth hereby order that the application be and 
is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 2185 of 1989. 

NOTICE is given of an application by a society known 
as the "Australian Federation of Construction 
Contractors (Western Australian) Industrial 
Association of Employers" to register as an 
organisation of employers in accordance with the 
Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
the "Australian Federation of Construction 
Contractors (Western Australian) Industrial 
Association of Employers". 

The rules of the proposed new organisation relating 
to the qualification of persons for membership of the 
organisation are as follows: 

Rule 1: Definitions and Interpretation. 
(1) Definitions: In these Rules unless the 

contrary intention appears: 
"the Act" means the Industrial Relations Act 

1979. 
"AFCC National" means the body registered 

under the Australian Industrial Relations Act 1988, 
and known as the "Australian Federation of 
Construction Contractors". 

"the Association" means the Australian 
Federation of Construction Contractors (Western 
Australian) Industrial Association of Employers. 

"the Council" means the members for the time 
being of the Council constituted in accordance 
with these Rules. 

"financial year of the Association" means the 
year commencing on 1 July and ending on 30 June 
in the year following. 

"member" means a member under Rule 3 and 
does not include an associate member admitted 
under Rule 9. 

"month" means a calendar month. 
"person" includes natural persons, partnerships, 

trusts, associations and bodies corporate. 
"the office" means the Registered Office for the 

time being of the Association. 
"the Register" means the Register of Members 

kept pursuant to the Act. 
"seal" means the Common Seal of the 

Association. 
"in writing" and "written" include printing, 

lithography and other modes of reproducing or 
representing words in visible forms. 

(2) Interpretation: In these Rules, unless the 
content otherwise requires: 

(a) words importing the singular number 
include the plural number and vice versa: 

(b) words importing any gender include every 
gender; 

(c) where a word or phrase is given a particular 
meaning in these Rules, other parts of 
speech and grammatical forms of that word 
or phrase have corresponding meanings; 

(d) parts and clause headings do not affect the 
interpretation or construction of these 
Rules; 

(e) reference to recitals, parts, clauses or 
paragraphs by letter or number are 
references to recitals, parts, clauses or 
paragraphs in these Rules; 
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(f) a reference to any statute includes a 
reference to that statute as amended, 
modified or replaced and includes order, 
ordinances, regulations, rules and by-laws 
made under or pursuant to that statute. 

Rule 3: Eligibility 
The Association shall consist of an unlimited 

number of employers who carry on business as 
construction contractors in the construction 
contracting industry. 

Rule 4: Industry. 
The industry in or in connection with which the 

Association is formed is the construction 
contracting industry, which, without limiting the 
generality of the foregoing includes:— 

(a) foundation and structural engineering 
construction. 

(b) engineering and construction of power 
houses, industrial complexes and capital 
plants. 

(c) demolition. 
(d) civil engineering including excavation, 

earthmoving irrigation, drainage, canals, 
dredging and reclamation. 

(e) engineering and construction of primary, 
treatment and reticulation works for 
electricity, water, sewerage, petroleum, 
gases, liquids, ores, chemicals, wastes and 
communications. 

(f) engineering and construction of railways, 
bridges, culverts, viaducts, highways, 
expressways, overpasses, underpasses, 
road, road surfacing, tunnels, shafts, towers, 
derricks and penstocks. 

(g) engineering and construction of airports, 
tarmacs, landing strips, standing areas, 
hangars and ancillary facilities. 

(h) engineering and construction of dams, 
spillways, weirs, outfalls, reservoirs, tanks, 
silos, storage areas, warehouses, break- 
waters, artificial harbours, docks, piers, 
pontoons, marinas, wharves, jetties, 
lighthouses, navigation aids, radio tele- 
scopes and telecommunication facilities. 

(i) construction of towns and cities and 
incidental structures. 

(j) engineering and construction of chemical, 
mining and ore treatment plants. 

(k) drilling, boring, open cut mining; and 
quarrying when carried out at a construc- 
tion site a part of the construction process. 

(1) construction and installation of camps and 
temporary townships, including 
demountable, portable and mobile works 
for such purposes. 

(m) engineering construction and installation 
of materials handling equipment, treatment 
plants, milling and smelting plants, 
furnaces and industrial ovens. 

(n) construction of buildings. 
Rule 6: Conditions of Membership. 

As a condition to the admission of any applicant 
for membership the Executive Committee of the 
Association must be satisfied of the applicant's 
financial stability and established reputation for 
integrity, responsibility and competency. 

Rule 9: Associate Members. 
(1) Associate members shall be persons 

admitted to the class of associate member and 
whose names are contained in the register of 
associate members. 

(2) Applicants for admission as associate 
members must satisfy the Council that: 

(a) they are of approved standing and 
responsibility and are engaged principally 
in the manufacture, sale or hire of plant 
equipment and materials used by 
construction contractors; or 

(b) they are engaged in any undertaking 
directly related to or in the supply of services 
to construction contractors. 

(3) Associate members shall not be members for 
the purposes of the Act. They: 

(a) shall not have a vote in a matter concerning 
the Association affairs. 

(b) shall not be represented by the Association 
in an industrial matter. 

(c) shall not be represented on the Council or 
on a Committee with powers other than 
advisory powers, and shall not hold office in 
the Association or any Branch of the 
Association. 

(d) shall pay the fees, subscriptions and 
amounts from time to time prescribed for 
associate members. 

(e) may in accordance with Rule 10, nominate 
representatives who may attend 
Association meetings as observers. 

Rule 17: Qualifications for Membership. 
(1) If:- 
(a) A member ceases to carry on business as a 

construction contractor in the construction 
contracting industry; or 

(b) An associate member ceases: 
(i) to be engaged principally in the 

manufacture, sale or hire of plant, 
equipment and materials used by 
construction contractors; or 

(ii) ceases to be engaged in any under- 
taking directly related to or in the 
supply of services to construction 
contractors; 

the Council may by notice in writing request the 
member or associate member to resign within a 
time specified in the notice. 

(2) (a) In default of the receipt of the resignation - 
referred to in subclause (1) the Council may submit 
the question of expulsion of the member or 
associate member to a Special General Meeting 
called to consider the expulsion. 

(b) A member or associate member shall not be 
expelled unless given 21 days' notice of the Special 
General Meeting referred to in paragraph (a). 

(c) The notice must include the details of the 
date and place of the meeting and the grounds on 
which expulsion is proposed. 

(d) The member or associate member whom it is 
proposed be expelled must be given an opportunity 
of being heard at the Special General Meeting. 

(e) Membership or associate membership shall 
not cease unless the members present and entitled 
to vote at the Special General Meeting pass by a 
three-fourths majority of the votes cast a resolution 
the member or associate member should be 
expelled. 

This matter has been listed for hearing before the Full 
Bench on 5 December 1989. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has sufficient interest, or desires to object 
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to the application may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

T.J. POPE. 
Deputy Registrar. 

20th day of September 1989. 

NOTICES — 
Union matters — 

No. 2155 of 1989. 

NOTICE is given of an application by the "Western 
Australian Hotels Association Incorporated (Union of 
Employers)" for an alteration to rule 1.—Name. 

The existing rule and proposed new rule are set out 
below. 

Existing Rule 1. 
The name of the Association shall be the 

Western Australian Hotels Association 
Incorporated (Union of Employers) ("the 
Association"). 

Proposed Rule 1. 
The name of the Association shall be the 

Western Australian Hotels and Hospitality 
Association Incorporated (Union of Employers) 
("the Association"). 

The matter has been set down for hearing before the 
Full Bench on the 7th day of December 1989. 

Any person who objects to the change of name of the 
organisation shall give notice of that objection in 
accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the change of name. 

TJ. POPE. 
Deputy Registrar. 

OCCUPATiONAL HEALTH, SAFETY 
AND WELFARE ACT — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

A1 Auto Spraypainters 
and 

Department of Occupational Health, 
Safety and Welfare. 

No. OHSW 12 of 1989. 
COMMISSIONER G.L. FIELDING. 

13th day of September 1986. 

Order. 
HAVING heard Mr T.M. Cathro a proprietor of the 
Applicant and Mrs S. McCavanagh on behalf of the 
respondent the Commission pursuant to section 51 of 
the Occupational Health, Safety and Welfare Act 1974, 
hereby orders: 

1. That pending a full review of this Reference 
the Prohibition Notice issued on 5 September 
1989 in respect of the applicant's premises at 
Osborne Park be and is hereby suspended 
until and including 30 September 1989 on the 
condition that adequate respiratory 
equipment is used while spraypainting is 
carried out and that the spraypainting is 
conducted in a well ventilated area. 

2. That this Reference be otherwise adjourned 
sine die. 

(Sgd.) G.L. FIELDING, 
Commissioner. 

12th day of October 1989. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Trades and Labor Council of Western Australia 

and 
Confederation of Western Australian Industry (Inc) 

and Others. 
No. 834 of 1989. 

VARIOUS PRIVATE INDUSTRY AWARDS 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALL!WELL 
COMMISSIONER G.L. FIELDING 

COMMISSIONER C.B. PARKS 
14th day of August 1989. 

General Order. 
HAVING heard Mr. A Cooke on behalf of the 
Applicant; Ms P.E. Bentley on behalf of the 
Confederation of Western Australian Industry (Inc) 
and Mr M.J. Diamond on behalf of the Australian 
Mines and Metals Association (Inc), the Commission 
in Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

(1) That Schedule A of the General Order No. 
517 of 1988 be replaced by Schedule A annexed 
hereto. 

(2) That Schedule B of the General Order No. 
517 of 1988 be varied in the terms of Schedule B 
annexed hereto. 

(3) That each such variation shall have effect 
from the first pay period commencing on or after 
the 1st day of July 1989. 

By the Commission in Court Session. 
(Sgd.) G.G. HALLIWELL. 

[L.S.] Senior Commissioner. 

Schedule A. 
Name and Number of Award ( 
Aerated Water and Cordial 
Manufacturing Industry Award 1985; 10 
of 1975 
Aged and Disabled Persons Hostels 
Award 1987; A6 of 1987 
Air Conditioning and Refrigeration 
Industry (Construction and Servicing) 
Award; 10 of 1979 

Bakers' (Country) Award; 18 of 1977 
Breadcarters (Country) Award 1976: 17 of 
1975 
Building Trades Award 1968; 31 of 1966 
Building Trades (Construction) Award 
1978; 14 of 1978 A 

Child Care Centres (Aides) Award 1984; 
A2 of 1983 
Child Care Centres (Child Care Workers) 
1984; 4 of 1983 
Child Care (Out of School Care — 
Playleaders) Award; A13 of 1984 
Cleaners and Caretakers Award 1969; 12 
of 1969 
Cleaners and Caretakers (Car and 
Caravan Parks) Award 1975; 5 of 1975 
Clerks (Commercial, Social and 
Professional Services) Award; 14 of 1972 
Clerks' (Control Room Operators) Award 
1984; A14 of 1981 
Clerks' (Credit and Finance 
Establishments) Award; 16 of 1952 
Clerks' (Customs and/or Shipping and/or 
Forwarding Agents) Award; 47 of 1948 
Clerks' (Hotels, Motels and Clubs) 
Award 1979; R7 of 1977 
Clerks' Commercial Radio and TV 
Broadcasters) Award of 1970; 14C of 1968 

Clause No. 

A72621-1 



Clerks' (Taxi Services) Award of 1970; 
14B of 1968 
Clerks (Timber) Award; 61 of 1947 
Clerks' (Wholesale and Retail 
Establishments) Award; 38 of 1947 
Clothing Trades Award 1973; 16 of 1972 
Concrete Masonry Block Manufacturing 
Award 1969; 28 of 1969 
Contract Cleaners Award 1986; No. A6 of 
1985 
Crothall Hospital Services (WA) Pty Ltd 
Award A3 of 1987 
Dental Technicians' and Attendants/ 
Receptionists' Award 1982; 29 of 1982 
The Draughtsmen's, Tracers'. Planners' 
and Technical Officers' Award 1979; 11 of 
1979 
Dry Cleanina and Laundry Award 1979; 
35 of 1978 
Earth Moving and Construction Award; 
10 of 1963 
Electrical Contracting Industry Award; 
R22 of 1978 
Electrical Trades (Security Alarms 
Industry) Award 1980; 27 of 1979 
Engine Drivers' (Building and Steel 
Construction) Award; 20 of 1973 
Engine Drivers' (General) Award; 21A of 
1977 
Engine Drivers' (North West Abattoirs) 
Award; 4 of 1969 
Enrolled Nurses and Nursing Assistants 
(Private) Award; 8 of 1978 
The Frozen Foods Award 1977; 25 of 
1977 
Funeral Directors'Assistants'Award; 18 
of 1962 
Furniture Trades Industry Award; A6 of 
1984 
Gate, Fence and Frames Manufacturing 
Award; 24 of 1971 
Golf Link and Bowling Green Workers 
Award; 16 of 1967 
The Horticultural (Nursery) Industry 
Award; No. 30 of 1980 
Industrial Catering Workers' Award 1977; 
29A of 1974 
Landscape Gardening Industry Award; 
18 of 1978 
Licensed Establishments (Retail and 
Wholesale) Award 1979; 23 of 1977 
Lift Industry (Electrical and Metal 
Trades) Award 1973; 9 of 1973 
Materials Testing Employees' Award 
1984; A5 of 1982 
Meat Industry (State) Award 1980; 9 of 
1979 
Metal Trades (General) Award 1966; 13 
of 1965 
Motel, Hostel, Service Flats and 
Boarding House Workers' Award 1976; 29 
of 1974 
Motor Vehicle (Service Station, Sales 
Establishments, Rust Prevention and 
Paint Protection) Industry Award; 29 of 
1980 
Nurses' (Day Care Centres) Award 1976; 
11 of 1976 

Nurses' (Dentists Surgeries) Award 1977; 
44A of 1976 
Nurses' (Doctors Surgeries) Award 1977; 
44 of 1976 
Nurses' (Independent Schools) Award; 
21Bof 1962 
Nurses' (Private Hospitals) Award; 1 of 
1966 
Nurses' (Silver Chain Association) 
Award; 14 of 1965 
Pastrycooks' Award; 24 of 1981 
Permanent Building Societies 
(Administrative and Clerical Officers) 
Award 1975; 26 of 1975 
Pest Control Industry Award 1982; 9 of 
1982 
Photographic Industry Award 1980; 9 of 
1980 
Private Hospital Employees' Award 1972; 
27 of 1971 
Quarry Workers" Award 1969; 13 of 1968 
Radio and Television Employees' Award; 
3 of 1980 
Restaurant, Tearoom and Catering 
Workers' Award 1979; 48 of 1978 
The Rock Lobster and Prawn Processing 
Award 1978; 24 of 1977 
School Employees (Independent Day 
and Boarding Schools) Award 1980; 7 of 
1979 
Security Officers' Award; R25 of 1981 
Sheet Metal Workers' Award; 10 of 1973 
Shop and Warehouse (Wholesale & 
Retail Establishments) State Award 1977; 
R32 of 1976 
Superphosphate and Chemical 
Employees' Award 1986; A15 of 1986 
Teachers' Aides' (Independent Schools) 
Award 1988; All of 1987 
Timber Yard Workers Award; 11 of 1951 
Transport Workers' (Eastern Goldfields 
Transport Board) Award 1976, 23 of 1976 
Transport Workers' (General) Award; 10 
of 1961 
Transport Workers (Mobile Food Vendors 
Flash Food Canteen) Award 1987; 3 of 
1986 
Transport Workers' (Passenger Vehicles) 
Award; 47 of 1978 

Transport Workers' (North West 
Passenger Vehicles) Award 1988; 19 of 
1987 

Schedule B. 
1. Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause . — Wages of this 
award, an employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew 12.60 
Argyle (See subclause 12) 32.00 
Balladonia 12.00 
Barrow Island (See subclause 13) 9.50 
Boulder 5.00 
Broome 19.80 
Bullfinch 6.00 
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Carnarvon 10.10 
Cockatoo Island 21.80 
Coolgardie 5.00 
Cue 12.70 
Dampier 17.10 
Denham 10.10 
Derby 20.60 
Esperance 3.90 
Eucla 13.90 
Exmouth 17.60 
Fitzroy Crossing 24.80 
Goldsworthy 11.90 
Halls Creek 28.00 
Kalbarri 4.10 
Kalgoorlie 5.00 
Kambalda 5.00 
Karratha 20.10 
Koolan Island 21.80 
Koolyanobbine 6.00 
Kununurra " 32.00 
Laverton 12.60 
Learmonth 17.60 
Leinster 12.60 
Leonora 12.60 
Madura 13.00 
Marble Bar 30.20 
Meekatharra 10.90 
Mount Magnet 13.40 
Mundrabilla 13.50 
Newman 12.00 
Norseman 10.30 
Nullagine 30.10 
Onslow 20.80 
Pannawonica 16.10 
Paraburdoo 15.90 
Port Hedland 17.00 
Ravensthorpe 6.70 
Roebourne 23.10 
Sandstone 12.60 
Shark Bay 10.10 
Shay Gap 11.80 
Southern Cross 6.00 
Telfer 28.30 
Teutonic Bore 12.60 
Tom Price 15.90 
Whim Creek 20.00 
Wickham 19.60 
Wiluna 12.80 
Wittenoom 26.80 
Wyndham 30.40 

2. Amend subclause (13) by deleting the words "the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981" where they 
appear in two places and inserting in lieu thereof the 
words "the Hydrocarbons and Gas (Production and 
Processing) Award 1986". 
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Brinsden J. 
This appeal is against the decision of 5 April 1989 of 

the Commission in Court Session and the orders made 
by the Commission on 6 June 1989 in matter No. 328 of 
1984. matter No. 701 of 1984 (the applications), and 
matter No. CR267 of 1989. 
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The appellant was an intervener in the proceedings 
before the Commission (throughout it must be 
understood that Commission means Commission in 
Court Session). The three orders made by the 
Commission, all of the same date, applied penalty 
payments in subclauses 31(1), (2), (3). (4), (5) and (10) 
specified in paragraph three of the order in Matter No. 
328 of 1984 and subclauses 39(2). (4) and (6)(d) specified 
in paragraph two of the order in matter No. 701 of 1984, 
and the orders in application No. CR267 of 1989 insofar 
as they replaced the orders in the applications. 

The two applications were the subject of reasons for 
decision of the Commission on 23 February 1989. Those 
reasons described the applications as being to vary the 
Enrolled Nurses and Nursing Assistants (Government) 
Award No. R7 of 1978 and the Hospital Workers" 
(Government) Award No. 21 of 1966 in respect to shift 
and overtime rates. The applications were by consent of 
the parties both as to detail and operative date, the 
parties referred to being the first respondent, the union, 
and the second respondents who represent 
Government hospitals. They sought to gain the 
Commission's approval of an agreement for 
improvement in the penalty rates. In the course of the 
proceedings, which has not been explained to us, the 
Honourable, the Minister for Health became a party. 

Prior to the agreement, the employees received a l21/2 
percent shift loading for both afternoon and night shift 
and time and one-half for shift work on Sunday. 
Broadly speaking, the agreed proposal was to replace 
the percentage shift work allowance with a flat money 
amount per shift. The calculation of the flat money 
amount was based squarely on a formula used for 
clerical/administrative staff in Government hospitals 
and in the WA Public Service generally. Adopting that 
practice the parties took a salary rate of $415.60 and 
applied YlVi percent to that rate which in turn produced 
$10.38 per afternoon or night shift and in relation to 
Saturday and Sunday work. $41.57 per eight hour 
Saturday shift, and $83.14 per eight hour Sunday 
shift. 

This appeal gives rise to the question of whether the 
Commission, in the exercise of its discretion, adhered or 
properly adhered to the Wage Fixation Principles (the 
Principles). Those Priciples have been enunciated by 
the Commission in its reasons for judgment, delivered 
on 9 September 1988, when considering the making of a 
General Order pursuant to section 51 of the Act. The 
reasons are reported at 68 WAIG 2412. The formal order 
is at 2419. The order repeals and replaces Order 1406 of 
1987 and comprises five clauses. Apart from Clause 1 
and Clause 5 which state that the order shall have effect 
on and from 9 September 1988, Clauses 2-4 inclusive, 
vary each award or industrial agreement then in 
existence in relation to a minimum weekly wage for 
adult employees and for trainees, as well as 
incorporating in each award or industrial agreement a 
clause stating that an employer on whom the award or 
industrial agreement was binding, should not increase 
the rate of wage payable to an employee on 9 September 
1988 or otherwise vary the conditions of employment so 
as to increase the employer's labour costs, except to the 
extent that any such increase has been authorised by the 
Commission. Nowhere, does it set out the Principles. 
They are to be found, and only to be found, in the 
reasons for judgment. The Commission has approved 
the agreement and the reasons by which it came to the 
decision have to be explored. 

In its reasons for decision of 23 February 1989 it stated 
at page five (AB 253). that the question must be 
answered by it whether the agreement reached by the 
parties was permissible under the Principles. In the 
Commission's consideration of the applications, it felt 
it must have regard for the integrity and effectiveness of 

the Principles, and pay heed to the overriding 
considerations relating to special cases and to 
Structural Efficiency. It decided that: 

Essentially, this application, is before the 
Commission as a "special case". It seeks by 
reference to the Conditions of Employment 
Principle to bring into harmony, public sector shift 
work payments through the movement from 
percentage shift penalties to flat money payments 
for employees under the awards subject to these 
applications. 

Then follows a very important passage, much 
criticised by the appellant, and in my view with 
justification as will hereinafter appear: 

The parties sought to draw support for the 
contention that a special case existed by reference 
to the Anomalies and Inequities Principle which, 
in their view, is carried forward through the 
contemplation under the existing Principles of 
special case. The State Wage Decision of 
September 1988 makes it clear that the Anomalies 
and Inequities Principle per se will have no 
application for the duration of the present system. 
Only those matters which have progressed to, or 
been listed for consideration by an Anomalies 
conference under the March 1987 Principles are to 
be considered under the tests relevant to such 
applications. 

The reasons then went on to state: 
It is clear therefore that special cases will only be 

considered if they areise directly out of the 
Structural Efficiency Principle or from 
circumstances so remote from those contemplated 
by the State Wage Decision that special 
consideration of those circumstances is warranted 
by a Commission in Court Session. It is our view 
from the material now before us that these 
applications fall within the latter category, despite 
the reference made by the parties to some 
regrouping of existing classifications and the 
deletion of obsolete classifications which was said 
to be complementary to the new shift proposals 
and consistent with the Structural Efficiency 
Principle. 

The circumstances which cause us to form this 
view may be summarised as follows— 

1. The applications now before the 
Commission in Court Session were first 
served on the respondents on 19 April 
1984 (Application 328 of 1984) and 15 
August 1984 (Application No. 701 of 
1984). 

2. The matters had been listed for hearing in 
May 1985 but adjourned at the request of 
the applicant union, with the acquiesc- 
ence of the respondents and the concurr- 
ence of the Commission, to permit further 
negotiations. Indeed, the Commission's 
file reveals that specific assurances were 
required as to proper attempts at 
conciliation having occurredi 

3. The matter is one which has been the 
subject of unusually lengthy negotiat- 
ions and the parties' commitment to 
pursuing the matter by way of concil- 
iation rather than arbitration resulted in 
the loss of an opportunity open 
throughout the majority of the period of 
those negotiations to progress the matte; 
through an Anomalies Conference. 

4. Negotiations with Government which 
have been ongoing since 1984 have 
resulted in an agreement which both 
parties submit is justified on merit and 



which is considered by them to be 
complementary to the spirit and 
intentions of the 9 September 1988 State 
Wage Principles. 

5. The agreement submitted is in terms 
accepted by the parties as being in 
harmony with other relevant Public 
Sector shift arrangements within that 
work environment and within a cost 
framework which, although not 
insubstantial, is acceptable to the 
respondent employers. 

The applications were then referred by the 
Commission to a single Commissioner who was later to 
report to the Commission in Court Session following 
conferences with the parties. Those conferences were to 
be held for the purpose of submitting the details of the 
agreement to the close scrutiny required by the 
Principles. That was done, or said to be done, and the 
matters came back before the Commission, which after 
hearing further argument, delivered a further set of 
reasons for decision. In these second set of reasons the 
Commission stated: 

We have declared that the matters before us 
constitute a Special Case which in essence means 
that we see the agreement of the parties as being 
worthy of further scrutiny to establish whether the 
circumstances and the nature of the details of what 
is agreed are such as to allow for ratification. 

To put it bluntly, our interim decision conveyed 
that the applications had sufficient merit to avoid 
their being summarily rejected. They must now 
face all of the tests, required under the Principles. If 
the argument is work value then those tests will 
apply; if the matter is in the nature of an anomally 
or inequity then those will be the tests. Overriding 
all of the specific limitations will be the blanket 
proposition that the whole matter must not be 
inconsistent with the general thrust of the 
Principles and their objectives. 

I have already pointed out that the Commission, in its 
set of reasons of 23 February, held that the Anomalies 
and Inequities Principle would have no application for 
the duration of the operation of the general order 
declared on 9 September 1988. Only those matters, and 
these applications were not of that type, which had 
progressed to, or been listed for, consideration by an 
Anomalies conference would be considered under the 
tests relevant to such applications. It seems, therefore, 
somewhat inconsistent for the Commission to state in 
the passage I have immediately referred to that the 
agreement would have to face the test of the Anomaly 
and Inequity Principle. Perhaps the reference to the 
Principle was merely made by way of explanation 
because I am not able to discern through the remainder 
of the reasons that the agreement was, in fact, subject to 
a detailed examination in accordance with that 
Principle. Certainly, reference was made to awards in 
respect of penalty rates in other States and in respect of 
other State Government awards, but there seems to 
have been no examination in detail as would be 
necessary to establish an anomaly or inequity. In any 
event, the Commission appears to have satisfied itself 
that the agreement was one to which it should give its 
mark of approval. 

The grounds of appeal state the Commission erred 
because: 

(a) it wrongly purported to deal with the 
applications on the basis of the "Conditions of 
Employment" principle and in any event 
failed to apply the provisions of the said 
principle to the applications in accordance 
with its terms; 

(b) it failed to apply or give effect or proper effect 
to the "Anomalies and Inequities" principle 
which was relevant to the applications. 

Section 50 of the Act provides by subsection (2): 
Subject to section 50(10), when and as often as a 

National Wage Decision is made after the coming 
into operation of this section, the Commission 
shall of its own motion consider that decision and, 
unless it is satisfied that there are good reasons not 
to do so, shall make a General Order giving effect to 
that Natioanl Wage Decision in such manner and 
subject to such conditions as the Commission 
considers appropriate in awards and industrial 
agreements in force under this Act. 

The general order previously referred to appearing in 
68 WAIG is the Commission's response to a National 
Wage Decision made on 12 August 1988. In its reasons 
for decision at page 2412, the Commission states that: 

We take the view that there are no good reasons 
for us to depart on this occasion from the spirit and 
intent of the Decision made by the Australian 
Commission. Indeed we consider that we should in 
substance adopt the Principles expounded by the 
Australian Commission in their Decision in order 
to assist and encourage the achievement of 
efficiency in the work place as is the underlying 
theme of the Decision. 

At page 2414 the Commission notes that in its reasons 
for decision the Australian Commission stated that for 
the duration of the system, the Anomalies Conference 
would be required to deal only with those cases 
presently before it. The Commission goes on to state 
that it has decided to follow that course and provide that 
from the date of its decision (9 September 1988) only 
those matters having progressed to an Anomalies 
Conference, or having been listed for consideration, 
will be processed by the Commission. 

It is said by the representative of the union that the 
Anomalies and Inequities Principle has been deleted 
from the Principles as enunciated on 9 September 1988 
and that is the view of those in the Industrial arena. In 
my view, this is clearly mistaken, and so was the 
Commission when it agreed with that view in its reasons 
for decision of 23 February. 

When one goes to the reasons for decision of the 
Australian Commission delivered 12 August 1988, 
under the heading "Anomalies and Inequities" a 
procedure is outlined which is obviously the Anomalies 
Conference procedure. In subparagraph (iii)(4) it is 
stated that the foregoing procedure shall not apply to 
any claim made subsequent to 12 August 1988, but "(a) 
Any such claim must be processed through the- 
National Wage Case proceedings or by a specially 
constituted Full Bench". That proviso recognises that 
there may be a claim for an anomaly or inequity arising 
subsequent to 12 August 1988, but instead of processing 
it through an Anomalies Conference, it must be 
processed through National Wage Case proceedings or 
by a specially constituted Full Bench. In an earlier part 
of its reasons, the Australian Commission deals with 
special cases under the heading "Special Cases". It 
provides that any special case for increases in excess of 
the increases allowable, which previously went to the 
Anomalies Conference, should be processed through 
the National Wage Case or through specially 
constituted Full Benches. Special cases are therefore to 
be dealt with if having been made prior to 12 August 
1988, through the Anomalies Conference, but 
otherwise, if made subsequent to that date, through a 
National Wage Case proceeding or by a specially 
constituted Full Bench. In view of the fact that in its 
reasons for decision the Commission stated that there 
was no good reason to depart from the spirit and intent 
of the Decision made by the Australian Commission, it 
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seems only reasonable to assume that the provisions of 
the Principles, as enunciated by the Commission, 
would make similar provision for dealing with 
anomalies and inequities as special cases. 

In its reasons for decision, at page 2424, under the 
heading "Anomalies and Inequities", the Commission 
states, as I have indicated previously, that it proposes to 
follow the system adopted by the Australian 
Commission and limit the Anomalies Conference to 
matters which have progressed or been listed before it. 
The Commission then goes on to say that those matters 
will be dealt with in accordance with the Anomalies and 
Inequities Principle under the State Wage Decision of 
March 1987.1 have had a look at that Decision, which is 
reported in Vol. 67 WAIG page 435 et sequentes. The 
Anomalies and Inequities Principle is stated in exactly 
the same terms as it is in the decision of 9 September 
1988 except in the latter, reference to the procedure to be 
followed has been deleted. For example, the first 
Inequity stated is. "The resolution of inequities existing 
where employees performing similar work are paid 
dissimilar rates of pay without good reason". In the 1987 
statement of that Principle, it was said that such 
inequities would be processed through the Anomalies 
Conference and not otherwise, but, in the 1988 
statement, that direction has been deleted. 

I have already mentioned that the reasons for 
decision of the Australian Commission does discuss 
special cases. It is clear enough from that decision that a 
special case for an increase in excess of the increases 
allowable, which previously went to the Anomalies 
Conference would be progressed through the National 
Wage Case proceedings or a specially constituted Full 
Bench. But there was no alteration to the need for a 
special case to meet the requirements of the Anomalies 
and Inequities Principle. When one turns to 9 
September 1988 decision, there is nothing in the 
decision which deals with special cases, though there is 
specific reference to a particular special case being the 
anticipated movements to professional salary rates for 
nurses. In its reasons for decision, the Commission 
states that any claim of that nature foreshadowed at the 
hearing, should be formulated in the context of a full 
appreciation of the Principles set out in the reasons. I 
note that the reasons in support of the General Order 
No. 1195 of 1986.of27May 1987 (which was replaced by 
Order No. 1406 of 1987). make no reference at all to 
special cases. I do not believe, however, that because no 
reference was made to special cases as a distinct class in 
the reasons for decision of the Commission, that a 
special case could not be mounted before the 
Commission. But. I am of the view, it would have to be 
processed in accordance with the Principles. I will 
elaborate on this view later. 

My conclusions therefore to this point are that the 
Anomaly and Inequity Principle is a Principle still 
having force and effect and where a claim arises, to 
which it applies, that claim has to meet the 
requirements of that Principle. 

The Principles only appear in the reasons for 
judgment and not in the order. It is obvious the 
Commission intends them to have force and effect since 
it says at page 2415 that when exercising power during 
the life of the Principles in respect of any claim or 
agreement concerning variations to wages, salaries or 
conditions of employment, the Commission shall not 
act or make decisions in disregard of the Principles and 
their objectives. 

Section 43(2) seems to give some force and effect to 
Principles formulated in the course of proceedings in 
which a General Order is made under section 51 since it 
provides that on the application of any party to an 
industrial agreement, the Commission may vary the 
industrial agreement if and to the extent that the terms 
of the variation are not contrary to, inter alia, any 

Principles formulated in the course of proceedings in 
which a General Order is made. There is no like 
provision in respect of variation of awards but whatever 
be the legal status of the Principles as enunciated in the 
reasons for decision, the Commission in Court Session 
is entitled, in the course of settling disputes, to formulate 
a principle and consistently apply it to cases falling 
within it: R v. Clarkson and Others (1982) 39 ALR 1 and 
Amalgamated Metal Workers and Shipwrights Union 
and Others v. State Energy Commission (1979) WAIG 
494. 

The representative of the first respondent submitted 
that the Commission, in dealing with the applications, 
adopted the basis of its decision as being that there is a 
Wage Fixing Principle known as a special case and it 
followed that Principle, having regard to other 
Principles enunciated in the decision of 9 September 
1988, but not the Anomalies and Inequities Principle 
because that had no longer any application. 

Counsel for the second and third respondents 
contented himself with supporting the union's case but 
also claiming that under the Wage Adjustments 
Principle, (f), as any claims or increases in wages and 
salaries or improvements and conditions exceeding the 
maximum allowable increases in accordance with 
paragraph (a) are to be processed before the 
Commission in Court Session, these applications being 
for such increases in wages, the Commission could deal 
with the applications without being bound by other 
Principles. 

I am quite prepared to accept that a special case could 
be mounted, and section 26( 1 )(a) would make that view 
inevitable, but that special case, while the Principles 
exist, should not be decided by the Commission in 
disregard of the Principles and their objectives. Indeed, 
the Commission took the same view, as can be seen by 
one of the earlier passages from its reasons, reprinted 
above. The claims, appear to me, to have clearly raised 
matters coming within the Anomalies and Inequities 
Principle but they were not dealt with, as far as I can see, 
on the basis of that Principle. Though it is arguable the 
Commission tested the applications by other 
Principles, as for example the Conditions of 
Employment Principle, it is certainly arguable that if 
they did apply the Conditions of Employment 
Principle, they applied it wrongly. 

As I come to the conclusion that the Commission set 
off to deal with the applications in accordance with the 
Principles, but failed to do so, at least insofar as a 
relevant Principle was concerned, it is my view, that an 
error of law has been demonstrated. 

A technical objection was raised by counsel for the 
second and third respondents that the notice of appeal 
was defective in that it incorporated in one appeal 
notice, an appeal against three decisions. Section 90 of 
the Act allows an appeal to this Court from a decision of 
the Commission on the ground that the decision is 
erroneous in law or is in excess of jurisdiction. 
Regulations have been promulgated of this Court 
which by regulation 3 provides that every appeal to the 
Court shall be by notice of appeal filed with the Clerk of 
the Court and in accordance with Form l.Form 1 seems 
to contemplate only one decision being the subject of an 
appeal. The three orders made which are the Decisions 
appealed from are inextricably bound up and are all 
based on the same set of reasons. The objection is a 
procedural objection which does not touch the merits. 
The sensible way to view the matter is that in reality it 
comprises only one decision made up of three parts. I 
would not allow this objection. I would allow the appeal 
and quash all the orders made of 6 June 1988 and refer 
the applications and application CR267 of 1989 back to 
the Commission in Court Sessions for further 
consideration. 
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Kennedy J. 
Section 51 of the Industrial Relations Act 1979 

provides: 

(1) In this section, "National Wage Decision" 
means a decision which— 

(a) is made by a Full Bench of the Australian 
Commission; 

(b) relates to rates of wages; and 
(c) is applicable generally to awards made 

under the Commonwealth Act. 
(2) Subject to section 50(10), when and as often 

as a National Wage Decision is made after the 
coming into operation of this section the 
Commission shall of its own motion consider that 
decision and, unless it is satisfied that there are 
good reasons not to do so, shall make a General 
Order giving effect to that National Wage Decision 
in such manner and subject to such conditions as 
the Commission considers appropriate in awards 
and industrial agreements in force under this 
Act. 

(3) Where the Commission makes a General 
Order under this section it may vary, to such extent 
as it considers proper, any General Order made 
under section 50(5) which prescribes a minimum 
wage. 

It is to be observed that the section imposes an 
obligation upon the Commission, whenever a National 
Wage Decision, as defined, is made, to make a General 
Order giving effect to it, unless it is satisfied that there 
are good reasons not to do so. However, it may give 
effect to that decision in such manner, and subject to 
such conditions, as it considers appropriate. Section 
50(10) is not material for the present purposes. 

A "General Order" may be made to apply generally to 
employees throughout the State, whether or not they are 
employed under and subject to awards or industrial 
agreements or may be limited to employees— 

(a) who are employed under and subject to 
awards or industrial agreements, or 

(b) who are not so employed, 
but it shall not apply to any employee whose conditions 
of employment may not be determined by the 
Commission — section 50(3). 

The National Wage Case of March 1987, delivered on 
10 March 1987, was considered by the Commission in 
Court Session in a decision which is reported in 67 
WAIG page 435. In the course of its discussion of the 
"foremost changes" made by the Australian 
Commission to the system of Wage Fixation, the 
Commission said, at page 437: "The Anomalies and 
Inequities Principle has not been changed in substance 
although future claims will be bound by the second tier 
ceiling". Subject to a question as to whether, at the time, 
the National Wage Decision was applicable generally 
to awards made under the Commonwealth Act, the 
Commission was "quite satisfied that good reasons do 
not exist for the Commission to decline to issue a 
General Order which will give effect to the National 
Wage Decision 1987. 

Indeed, the Commission went further and endorsed 
the philosophy behind the decision. 

In its later discussion of the decision of the Australian 
Commission, the Commission said, at page 438: 

Despite strong representations to the Australian 
Commission that no exceptions should be made 
with respect to any second tier principle that 
tribunal acknowledged that exceptions could 
occur. Although stressing that they would be rare 
the Australian Commission saw the possibility of 
the odd claim for an increase in excess of the 
second tier ceiling or one seen to be a valid 

exception to any second tier principle. It 
considered that it would be realistic for them to be 
processed through the Anomalies Conference. 
Notwithstanding similar arguments advanced by 
the employers in these proceedings we also 
consider that rare circumstances could justify the 
granting of a claim which, on its face, was above the 
ceiling or outside the second tier principle. If such a 
claim ever arises it will be processed through (a)(i) 
of the Anomalies and Inequities Principle. 

It subsequently noted, at page 440, that, for a claim to 
receive any consideration whatsoever. the 
circumstances warranting the claim must be of "a 
special and isolated nature". 

Included in the Principles enunciated by the 
Commission, appeared the following: 

Anomalies and Inequities. 
(a) Anomalies. 

(i) In the resolution of anomalies, the 
overriding concept is that the 
Commission must be satisfied that 
any claim under this Principle will 
not be a vehicle for general 
improvements in pay and conditions 
and that the circumstances 
warranting the improvement are of a 
special and isolated nature. 

(ii) Decisions which are inconsistent 
with the Principles of the 
Commission applicable at the 
relevant time should not be 
followed. 

(iii) The doctrines of comparative wage 
justice and maintenance of 
relativities should not be relied upon 
to establish an anomaly becacuse 
there is nothing rare or special in 
such situations and because resort to 
these concepts would destroy the 
overriding concept of this 
Principle. 

(iv) The only exception to (iii) is that 
adjustment of awards to establish an 
equitable base may be processed as 
anomalies. 

(b) Inequities. 
(i) The resolution of inequities existing 

where employees performing similar 
work are paid dissimilar rates of pay 
without good reason. Such inequities 
shall be processed through the 
Anomalies Conference and not 
otherwise, and shall be subject to all 
the following conditions: 
(1) The work in issue is similar to 

the other class or classes of work 
by reference to the nature of the 
work, the level of skill and 
responsibility involved and the 
conditions under which the 
work is performed. 

(2) The classes of work being 
compared are truly like with like 
as to all relevant matters and 
there is no good reason for 
dissimilar rates of pay. 

(3) In addition to similarity of work, 
there exists some other 
significant factor which makes 
the situation inequitable. An 
historical or geographical nexus 
between the similar classes of 
work may not be itself be (sic) 
such a factor. 
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(4) The rate of pay fixed for the class 
or classes of work being 
compared with the work in issue 
is a reasonable and proper rate 
of pay for the work and is not 
vitiated by any reason such as an 
increase obtained for reasons 
inconsistent with the Principles 
of the Commission applicable 
at the relevant time. 

(5) Rates of pay in minimum rates 
awards are not to be compared 
with those in paid rates 
awards. 

(ii) In dealing with inequities, the 
following overriding considerations 
shall apply: 
(1) The pay increase sought must be 

justified on the merits. 
(2) There must be no likelihood of 

flow-on. 
(3) The economic cost must be 

negligible. 
(4) The increase must be a once- 

only matter. 
A procedure was then laid down in the statement, 

requiring an application seeking the rectification of an 
anomaly or inequity first to be dealt with in a 
conference before the Chief Commissioner. If there 
existed a complete agreement, and the Chief 
Commissioner was of the opinion that there was a 
genuine anomaly or inequity, he was empowered to 
make the appropriate order to rectify it. If no agreement 
was reached, either the Chief Commissioner could hold 
that there was no anomaly or inequity, "which would 
mean an end to the matter as far as the Conference is 
concerned", or the Chief Commissioner could hold that 
there was an arguable case, which would then go to the 
Commission in Court Session for consideration. 

The order which issued from the Commission did not 
refer to the principles, but simply, relevantly, provided 
as follows: 

(5) That each award in force at the date of this 
order not being an award which applies to a public 
authority be varied by adding a clause in the 
following terms, namely: 

An employer on whom this award is 
binding shall not increase the rate of wage 
payable to an employee on the 10th day of 
March 1987, or otherwise vary the conditions 
of employment applicable to an employee on 
that date so as to increase that employer's 
labour costs except to the extent that any such 
increase has been authorised by the 
Commission after that date. 

It is clear that paragraph five of the order, requiring 
the authorisation of the Commission to an increase in 
wages or certain variations of conditions of 
employment, was the vehicle by which the Commission 
proposed to enforce observance of the wage fixing 
principles. In the course of its decision, having 
considered sections 43 and 51 of the Act, the 
Commission said, at page 440: 

We think that the legislative command to 
members of the Commission is quite clear. No 
industrial agreement can be varied if such 
variation is contrary to Principles formulated in 
section 51 proceedings and it goes without saying 
that the Commission should not act in a manner 
which is contrary to a General Order made under 
section 51 or any Principles formulated 
thereunder. The General Orderor Principles could 
be changed, of course, by the Commission in Court 

Session acting pursuant to section 51 of the Act. 
Thus, while one bench cannot bind another, the 
Act places a specific obligation on the Commission 
to follow the dictates of section 51 Orders and 
enunciated Principles. 

The next National Wage Decision was handed down 
on 12 August 1988. After a discussion of the previous 
Principles and of the method of their implementation, 
the Commonwealth Commission dealt at page eight 
with certain matters under the heading 'Special Cases'. 
It was there said: 

Any special cases for increases in excess of the 
increases allowable, which previously went to the 
Anomalies Conference, should be progressed 
through the National Wage Case or through 
specially constituted Full Benches. 

It went on to discuss a particular case argued in the 
proceedings before the Commission relating to the 
Transport Workers Award. It declined to grant any 
increase to the supplementary payments under that 
award, but it indicated that, if the Transport Workers 
Union of Australia wished further to pursue its claim 
when certain material became available, the claim 
ought to be dealt with in future national wage case 
proceedings or by a specially constituted Full Bench. 
This part of the decision concluded: 

For the duration of the new package the 
Anomalies Conference will be required only to 
deal with those cases presently before it. 

The Principles appeared as an appendix to the 
decision. The provisions under the heading 'Anomalies 
and Inequities', apart from procedure, was almost 
identical to the Principles set out in the State 
Commission's earlier decision, save only for the 
omission of paragraph (a)(iv) of the State principles, 
which did not appear in the Commonwealth principles, 
and slightly different wording in the first part of 
paragraph (b)(i). 

Although paragraph (b) of the principles relating to 
anomalies and inequities continued to provide for the 
resolution of inequities being processed through the 
Anomalies Conference and the procedure laid down in 
paragraph (c) still required anomalies or inequities 
which were sought to be rectified to be brought to the 
Anomalies Conference, paragraph (c)(iii)(4) was in the 
form of a proviso that "the foregoing procedure shall 
not apply to any claim made subsequent to 12 August 
1988. Any such claim must be processed through 
national wage case proceedings or by a specially 
constituted Full Bench". 

The drafting is far from elegant. It is, however, quite 
clear that the Australian Commission was not 
intending to bring to an end its power to deal with and to 
remedy anomalies and inequities. All it did was to 
require that, in the case of current applications, the 
Anomalies Conference would continue to deal with 
them, but that future applications were to be dealt with 
by a specially constituted Full Bench. It is further to be 
noted that the discussion in the reasons under the 
heading'Special Cases' was itself a discussion directed 
to anomalies and inequities. 

In accordance with its obligations under section 
51(2), the 1988 National Wage Decision was considered 
by the State Commission. Its decision is reported in 68 
WAIG 2412. In the course of that decision, the 
Commission said, at page 2412: 

We take the view that there are no good reasons 
for us to depart on this occasion from the spirit and 
intent of the Decision made by the Australian 
Commission. Indeed we consider that we should in 
substance adopt the Principles expounded by the 
Australian Commission in their Decision in order 
to assist and encourage the achievement of 
efficiency in the workplace as is the underlying 
theme of the Decision. 
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Under the heading 'Anomalies and Inequities', at 
page 2414. the Commission said: 

In its reasons for decision the Australian 
Commission notes that for the duration of the 
system the Anomalies Conference will be required 
to deal only with those cases presently before it. We 
have decided to follow this course and provide that 
from the date of our decision only those matters 
having progressed to an Anomalies Conference or 
having been listed for consideration will be 
processed by this Commission. These matters will 
be dealt with in accordance with the Anomalies 
and Inequities Principle under the State Wage 
Decision of March 1987. Reference' to the 
procedure for progressing such matters which has 
prevailed up until now will be deleted from the 
Principles to apply with this decision. 

This statement, with respect, reveals a 
misunderstanding of the National Decision, which, as I 
have indicated, changed only the procedure for dealing 
with anomalies and inequities. Claims under the 
anomalies and inequities principle made after 12 
August 1988 were required either to be processed 
through national wage proceedings or by a specially 
constituted Full Bench. Had the State Commission 
succeeded in its apparent attempt to have the 
Commission cease to deal with these cases, it would, I 
consider, have been in breach of its duty under section 
51(2) to give effect to the National Wage Decision, it not 
having been satisfied that there was good reason not to 
do so. But, in the end, it appears to me that the State 
Commission did not achieve what it set out to achieve, 
for it republished the earlier principles as to anomalies 
and inequities, subject to only three changes, namely, 
the deletion of paragraph (a)(iv), the deletion from 
paragraph (b)(i) of the words, "Such inequities shall be 
processed through the Anomalies Conference and not 
otherwise" and the deletion of the whole of paragraph 
(c) which laid down procedure. The deletion of 
paragraph (c) means only that there is no longer any 
special procedure for dealing with these matters. It is 
clearly within the power of the Commission in Court 
Session to deal with them. 

In the reasons for decision in the present applications 
delivered on 23 February 1989, the Commission in 
Court Session took the view that the State wage decision 
of September 1988 made it clear that the anomalies and 
inequities principles "perse" would have no application 
for the duration of the present system. It went on to state 
that it was clear that special cases would only be 
considered if they arose directly out of the Structural 
Efficiency Principle or from circumstances so remote 
from those contemplated by the State wage decision 
that special consideration of those circumstances was 
warrant by a Commission in Court Session. It is 
therefore a little surprising that, in its reasons for 
decision published on 5 April 1989, the Commission, in 
a further discussion of the matter, said: 

If the argument is work value then those tests will 
apply; if the matter is in the nature of an anomaly 
or inequity then those will be the tests. 

This appears to me to run counter to its earlier, and, in 
my opinion, erroneous, view that the anomalies and 
inequities principles no longer have any force. I am 
unable to find any further reference to the anomalies 
and inequities principles in those or in the subsequent 
reasons. 

I am in agreement with the opinion expressed by the 
President that, in failing to take into account the 
anomalies and inequities principles in arriving at its 
decision, the Commission failed to take into account a 
relevant matter and thereby erred in law. The appeal 
should, in my view, on this ground, be allowed. In so 
concluding, I should add that I do not intend to limit the 

ability of the Commission to deal with what it considers 
to be a "special case". The error of the Commission here 
was, in my view, to proceed on the basis that the 
anomalies and inequities principles were no longer to 
be regarded as being in force. 

The appellant also complained that the Commission 
wrongly purported to deal with the application on the 
basis of the conditions of employment principle and, in 
any event, failed to apply the provisions of the principle 
to the applications in accordance with its terms. In the 
end, I was left in some doubt as to whether the 
Commission was in error as contended. It was not 
entirely clear to me that the Commission had purported 
to apply this principle. Certainly it did not appear to 
treat the matter as being simply the flow-on of 
recognised standard provisions and it did not appear 
specifically to consider the changes in the light of their 
cost implications, both directly and through flow-on, as 
required under the principles. I do not considerthat this 
ground was made out. 

By its notice of appeal, the appellant seeks to appeal 
against the decision of the Commission in Court 
Session given on 5 April 1989 and against the orders 
made on 6 June 1989. The relevant decisions for the 
purpose of section 90 of the Act are, in my opinion, the 
three orders. In any event, the appellant was clearly out 
of time for appealing against the decision of 5 April. 
This is of no consequence for the present purposes. 

Strictly, a notice of appeal should have been lodged in 
relation to each of the three orders, but the fact that this 
course was not followed does not appear to me to 
invalidate the appeal. It has given rise merely to a 
procedural irregularity. The two original applications 
were dealt with together at all material times and 
together they gave rise to the third order, emanating 
from the conference which was held in the course of the 
disposition of the applications. Only the one set of 
reasons was published and, if three notices of appeal 
had been given, each of them would have been in 
identical terms. The arguments as to each would have 
been identical, and the appeal book would in each case 
have contained the same material. It cannot possibly be 
maintained that any of the respondents has been 
prejudiced by the course adopted by the appellant. I am 
unable to accept the submission advanced on behalf of 
the second and third respondents that the appeal is 
incompetent. 

In the circumstances, I would allowthe appeal, quash 
the three orders of 6 June 1989 and remit the matters to 
the Commission for further consideration. 
Nicholson J. 

The facts appear in the reasons for judgment of the 
President. 

The error of law contended for in the notice of appeal 
is that the Commission "failed to deal with the 
applications in accordance with the terms of the wage 
fixation principles enunciated by the Commission by 
way of general order made on 9 September 1988 
pursuant to section 51 of the Industrial Relations Act 
1979 (as amended), after having held that it was obliged 
to do so,..." It is therefore firstly necessary to decide 
whether the order made on 9 September 1988 ("the 
General Order") fits the description contended for. 

General Order. 

The General Order (which appears at 68 WAIG 2419) 
was made on 14 September 1988 but with effect on and 
from 9 September 1988. In its terms it does not purport 
to be made pursuant to section 51 of the Industrial 
Relations Act 1979 ("the Act") although it does rely 
upon the powers conferred under the Act generally and 
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appears with the reasons under a heading referring to 
section 51. Subsection 51(2) of the Act provides: 

51. ... 
(2) Subject to section 50(10). when and as 

often as a National Wage Decision is made 
after the coming into operation of this section 
the Commission shall of its own motion 
consider that decision and, unless it is satisfied 
that there are good reasons not to do so, shall 
make a General Order giving effect to that 
National Wage Decision in such manner and 
subject to such conditions as the Commission 
considers appropriate in awards in force 
under this Act... 

(Emphasis added) 
Subsection 50( 10) has no limiting effect in the present 

circumstances. It is apparent from the terms of the 
General Order that it did not expressly give effect to the 
National wage decision. In paragraph 4 the General 
Order provided: 

An employer on whom this award or industrial 
agreement is binding shall not increase the rate of 
wage payable to an employee on 9 September 1988 
or otherwise vary the conditions of employment ■ 
applicable to an employee on that date so as to 
increase the employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

Reference to the reasons of the Commission shows 
that the Commission proposed to rely upon subsection 
51 (2) of the Act to make a General Order. Further in the 
reasons it was stated: 

We take the view that there are no good reasons 
for us to depart on this occasion from the spirit and 
intent of the Decision made by the Australian 
Commission. Indeed we consider that we should in 
substance adopt the Principles expounded by the 
Australian Commission in their Decision in order 
to assist and encourage the achievement of 
efficiency in the workplace as is the underlying 
theme of the Decision ... 

It further said at page'2415: 
When exercising power during the life of these 

Principles in respect of any claim or agreement 
concerning variations to wages, salaries or 
conditions of employment, the Commission shall 
not act or make decisions in disregard of these 
Principles and their objectives. 

The question is whether the General Order in the 
terms in which it was made was pursuant to section 51 of 
the Act as contended for in the grounds of appeal. It is to 
be noted that the words "giving effect to" as they appear 
in subsection 51 (2) of the Act must be read in the context 
of the further provision in that subsection that effect 
may be given "in such manner and subject to such 
conditions as the Commission considers appropriate". 
In my opinion the General Order and in particular 
paragraph 4 thereof can only be understood in the 
context of the reasons which accompany the order. 
Although the General Order does not therefore 
expressly refer to the National wage decision or the 
wage fixation principles to which it gave effect I 
nevertheless consider that it is properly to be seen as an 
order "giving effect to" the National wage decision so 
that the General Order is properly to be seen as made 
pursuant to section 51. 
Principles as relevant consideration. 

The next question which arises is whether an error of 
law is constituted if in fact it is established that the 
Commission fails to deal with applications in 
accordance with the wage fixation principles after 
having held that it was obliged to do so. 

The decisions here in issue, as the heading of the 
reasons of 23 February 1989 and 5 April 1989 each show, 
were exercises of the discretion to vary an award 
pursuant to section 40 of the Act whereby the 
Commission "may by order at any time vary any 
award". That power is subject to subsections 2, 3 and 4 
and sections 29A and 38 of the Act. None of those 
qualifying provisions contain the equivalent of 
subsection 43(2) where it is provided with respect to the 
power to vary, renew or cancel industrial agreements 
that the discretion of the Commission is one to be 
exercised "if and to the extent that the terms of the 
variation are not contrary to this Act, or to any General 
Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51 ... 

The error of law contended for in the exercises of 
discretion in issue is said to arise from failure to take 
into account a relevant consideration: see R. v. Clarkson 
and Others; ex pane Australian Telephone and 
Phonogram Officers' Association (1982) 39 ALR 1. In 
Water Conservation and Irrigation Commission 
(NSW) v. Browning (1947) 74 CLR 492 at page 506. 
Dixon J. said: 

The application of a rule antecedently adopted 
does not vitiate an exercise of a discretion of the 
kind belonging to the Commission, unless there 
was a failure to consider the application as an 
individual case. 

In R. v. Kelly: ex pane Australian Railways Union 
(1953) 89 CLR 461 at page 475 Dixon CJ. drew a 
distinction between, on the one hand, the conception of 
a common rule in the nature of legislation and, on the 
other hand, the consistent application of a principle of 
decision to a number of cases inter panes considered all 
to fall within the application of the principle. As was 
said in Clarkson supra at page 10 per Gibbs CJ: 

When the Commission has formulated a 
principle, such as that a particular figure should be 
adopted as a basic or minimum or total wage, or 
that wages should be sold only in accordance with 
particular guidelines, it may apply that principle 
consistently from case to case. If an application is 
made to it to depart from any such principle, it 
should hear the application. 

See also AMWSU and Others v. State Energy 
Commission of Western Australia (1979) 59 WAIG 494 
at page 496 per Wickham J. and British Oxygen Co Ltd 
v. Board of Trade (1971) AC 610. The common law 
position is therefore that the Commission was entitled 
to act consistently with the wage fixation principles but 
was not obliged to apply those principles as a common 
rule. At common law it would be entitled, if the 
requirements of a particular case demanded it, to depart 
from the principles. Whether or not subsection 51(2) or 
the General Order varies the common law so as to 
impose a greater rigidity upon the Commission is not a 
matter which here requires consideration because the 
question is only whether the Commission in fact failed 
to take the wage fixation principles into consideration 
in certain respects. 

Failure to take into account a relevant consideration 
will constitute an error of law. The basic principles 
governing judicial review on that ground were 
described by Bowen CJ in Peko-Wallsend Ltd v. 
Minister for Aboriginal Affairs (1985) 59 ALR 51 at page 
57, where, after reference to Associated Provincial 
Picture Houses Ltd v. Wednesbury Corporation (1948) 1 
KB 223 at 228, he said: 

... what constitutes a relevant consideration in 
any particular case depends both upon the nature 
and qualities of the power itself as revealed by 
analysis of the statute conferring it, as well as on the 
concrete circumstances in which it is being 
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exercised. Where the power in question is one 
conferred by statute, the relevance of a given factor 
is to be determined first by seeing whether the 
statute itself sets out a list of factors which must be 
taken into consideration. If there is such a list and 
the factor in question does not fall within it. it must 
then be determined whether the list was intended 
to be exhaustive. 

As in that case, so it is here — namely that it would 
hardly be correct to describe the legislation in the 
present case as legislation where relevant 
considerations are not specified given the specific 
provisions of subsection 51(2) and the action taken by 
the Commission, as I have found, pursuant to that 
subsection in making the General Order. This is not to 
say that the appellant is entitled to attack the decision 
on the ground that every particular matter has not been 
specifically taken into account or not expressly referred 
to. The reasons for decision must be examined to 
consider whetherthere has been a failure in a real sense 
to take into account the relevant consideration: cf 
Turner v. Minister for Immigration and Ethnic Affairs 
(1981) 35 ALR 388 at page 392 per Toohey J. and Sean 
Investments Pty Ltd v. MacKellar (1981) 38 ALR 363 at 
page 375 per Deane J. where he relied upon what was 
said in Elliott v. Southwark London Borough Council 
(1976) 1 WLR 499 at page 507 per Megaw. James and 
Geoffrey Lane L JJ. 
Anomalies and Inequities Principle. 

Turning to the particular respects in which it is said 
here that there has been a failure to take into account a 
relevant consideration I agree with the President, for the 
reasons given by him. that the Anomalies and 
Inequities principle in the wage fixation principles was 
not deleted from those principles as enunciated on 9 
September 1988; that such principle still has force and 
effect; and that consequently the Commission failed to 
apply that principle. There was therefore a failure to 
take into account a relevant consideration in a real and 
not just pedantic sense. 
Conditions of Employment Principle. 

It is also said the Commission wrongly purported to 
deal with the applications on the basis of the 
"Conditions of Employment" principle and in any 
event failed to apply the provisions of the principle. In 
the 1988 State wage decision (68 WAIG 2418) the 
principle is described: 

Conditions of Employment. 
Except for the flow-on of recognised standard 

provisions of the Commission, applications for 
changes in conditions other than those provided 
elsewhere in the Principles will be considered in 
the light of their cost implications both directly and 
throught (sic) flow-on and must be processed 
before the Commission in Court Session. 

That principle applies to applications for changes "in 
conditions other than those provided elsewhere in the 
Principles". 

In its reasons for decision on 23 February 1989 the 
Commission noted that the parties had jointly 
submitted that the agreement was consistent with the 
Conditions of Employment principle in that it merely 
brought those conditions of employment up to the 
"recognised standard provisions of the Commission" 
and that "there is no possibility of flow-on except to 
equivalent employees in the private hospital sector as 
the agreement simply aligns the particular conditions 
with those existing within the hospital industry and 
within existing public service conditions". Aside from 
noting those two matters the remainder of those reasons 
considered whether the application was before the 
Commission as a "special case" and determined that it 
was. 

In the reasons for decision on 5 April 1989 the 
Commission first of all considered at the request of the 

appellant whether the agreement was "in harmony with 
other relevant Public Sector shift arrangements within 
the work environment..." That involved it considering 
comparative government awards. So far as it thereby 
dealt with the question of flow-on it did so at the request 
of the appellant but it did so without specific reference 
to the Conditions of Employment principle. 

On behalf of the appellant it is contended that the 
Commission endeavoured to set a recognised standard 
provision but, contrary to the principle, to limit flow-on 
and that it failed to recognise that the Conditions of 
Employment principle was subject to other principles. 
It is apparent to me that the Commission considered 
flow-on cost implications but beyond that I am not clear 
from the reasons of the Commission precisely how it 
applied the Conditions of Employment principle and 
indeed whether the matter in issue before the 
Commission fell within that principle or within the two 
exceptions stated in its terms. While I am inclined to the 
view that the Commission failed to take this principle 
properly into account it is unnecessary for me to decide 
the matter in view of the conclusion which I have 
reached in relation to the Anomalies and Inequities 
principle and I do not do so. 
Notice of Appeal. 

There remains the question whether the appeal is 
vitiated by absence of a separate notice of appeal in 
respect of each of the three orders. I agree with what the 
President has stated in his reasons on this matter and 
the manner in which he proposes to resolve it. 
Conclusion. 

Having concluded that the Commission failed to take 
into account a relevant consideration in that it failed to 
apply or give effect or proper effect to the Anomalies 
and Inequities principle I consider that the grounds of 
appeal are made out and that, subject to the amendment 
of the proceedings proposed if necessary, the appeal 
should be allowed and other orders made as envisaged 
in the reasons of the President. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Appeal No. 7 of 1989 
In the matter of an appeal against the decision of the 
Commission in Court Session of the Western 
Australian Industrial Relations Commission given of 5 
April 1989and6June 1989inMatterNo.328 of 1984; 701 

of 1984 and CR 267 of 1989. 
Between: 

Confederation of Western Australian 
Industry (Incorporated), appellant 

and 
The Federated Miscellaneous Workers" Union 

of Australia, Hospital Service and Miscellaneous 
WA Branch, first respondent 

The Board of Management, Royal Perth Hospital 
and Others, second respondent 

The Honourable Minister for Health, 
third respondent. 

Before: 
MR JUSTICE BRINSDEN (President) 

MR JUSTICE KENNEDY 
MR JUSTICE NICHOLSON. 

Friday, 6th day of October 1989. 

Order. 
HAVING heard Mr HJ. Dixon of Counsel with Mrs P. 
Bentley for the appellant and Mr J McGinty for the first 
respondent, Mr R.E. Cock of Counsel for the second 
and third respondents in the appeal herein for the 



Commission in Court Session the Western Australian 
Industrial Relations Commission given of 5 April 1989 
and 6 June 1989 in Matter No. 328 of 1984; 701 of 1984 
and CR 267 of 1989 the Court doth hereby order the 
appeal be allowed, all of the orders made on 6 June 1989 
be quashed, and the matter be referred to the 
Commission in Court Session for further 
consideration. 

J. CARRIGG, 
Clerk of the Court. 

FULL BENCH — 
Appeal against Decision of 

Commission — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 49. 
The Breweries and Bottleyards Employees' Industrial 

Union of Workers of Western Australia . 
and 

Bond Brewing WA Ltd. 
No. 1552 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, PJ. SHARKEY ESQ 

COMMISSIONER R.N. GEORGE 
COMMISSIONER C.B. PARKS. 

12th day of October 1989. 
Appeal — unfair dismissal — unlawful possessing of 

company's product — strict well known company 
policy — misconduct — suspension of employees 
whilst investigation conducted by company — 
discretionary judgment — onus on applicant to 
demonstrate dismissal unfair on balance of 
probabilities — evidentiary onus on employer to 
justify summary dismissal — evidentiary onus 
discharged by employer — insufficient evidence to 
discharge applicant's onus — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal pursuant to section 
49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter called "the Act") against the decision of the 
Commission (a single Commissioner at first instance) 
contained in an order dated 16 June 1989. The appeal 
was properly brought under section 49. The order 
appears at page 9 of the appeal book (hereinafter 
referred to as "AB") and is "that the application be 
dismissed". 

The application which was dismissed was one 
brought before the Commission at first instance under 
section 44 of the Act and the Memorandum of Matters 
for Hearing and Determination, the subject of the 
application, contained at page 8 (AB) recited as 
follows:— 

The claimant union claims that the respondent 
intends to dismiss Mr David Teschke due to an 
alleged misconduct. The union claims that Mr 
David Teschke should not have his employment 
terminated for the alleged misconduct. 

The respondent objects to and opposes this 
claim. 

The dispute arose according to Schedule A to the 
Notice of Application [see page 6 (AB)] because the 
appellant union had withdrawn its labour as from 7.30 
a.m. on Thursday, 1 June 1989 as a result of a union 
demand that a union member be returned to work 
pending the final determination of a disciplinary issue 
involving the worker. The company had alleged that the 
worker in question was found to be involved in an 
incident of possessing alcohol on the job. The company 
claimed that the worker should be continued to be stood 
aside on full pay and that the normal channels of 
progressing the issue be pursued. The company sought 
that there be immediate return to work by the work- 
force. 

In the end, the gentleman concerned was dismissed, 
we were told, following a decision of the Commission at 
first instance. 

The grounds of appeal in the matter appear at pages 
2-4 (AB) and are set out hereunder:— 

1. The Commissioner erred in holding the 
proposed termination of Mr DA. Teschke was not 
unfair. 

2. The Commission should have held that there 
was insufficient evidence to be satisfied that Mr 
Teschke had consumed alcohol during working 
hours. 

3. As the allegation against Mr Teschke 
amounted to an accusation of a criminal offence, 
the Commission, acting according to equity and 
good conscience, should have required a high 
degree of proof of such allegation. 

4. In the absence of a finding of fact by the 
Commission that it did not believe the evidence of 
Mr Teschke and Mr Grieves, the Commission was 
bound to find that there was sufficient doubt about 
Mr Teschke's guilt to find the proposed dismissal 
unfair. 

5. The evidence against Mr Teschke was only 
circumstantial and the Commission should have 
upheld the application. 

6. On the evidence of the lack of light in the 
office, the Commission should have accepted the 
evidence of Mr Teschke and Mr Grieves that they 
were unaware of the can of beer. 

7. In the absence of evidence from Mr Adams 
that he observed MrTeschke carrying a can of beer, 
the Commission should have held there was 
sufficient doubt that the can was in Mr Teschke's 
possession. 

8. In the absence of any cross examination of Mr 
Teschke as to Mr Adams' observations on the 
monitor, the Commission should not have 
accepted Mr Adams' evidence. 

9. On the evidence that some cans of beer were 
not fully filled, the Commission should not have 
drawn the conclusion that Mr Teschke had 
consumed alcohol from the fact that about 50 mis 
of beer was missing from the can. 

10. In the absence of any evidence by Mr 
Schofield that he smelt liquor on Mr Teschke's 
breath, the Commission should not have found Mr 
Teschke had consumed alcohol. 

11. The Commission was entitled to, and should 
have, critically examined the rigid view the 
employer had of the consumption of alcohol by 
employees. 

12. The Commission should have held that the 
employer's standards if rigidly enforced could be 
harsh and unreasonable. 
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13. The Commission erred in that it adopted the 
employer's test as to whether the dismissal was fair 
or not as opposed to following the established 
principles applied by this Commission in 
determining whether a dismissal is fair or not. 

14. The Commission erred in failing to give any 
weight to evidence of a telephone conversation in 
which Mr G.R. Grieves impliedly admitted being 
in possession of the can of beer. 

Decision of the Commission at first instance. 
The reasons for decision appear at pages 10-12 (AB). 

The Commission at first instance recited that the matter 
for determination pursuant to section 44 of the Act was 
as follows:— 

The claimant union claims that the respondent 
intends to dismiss Mr David Teschke due to an 
alleged misconduct. The union claims that Mr 
David Teschke should not have his employment 
terminated for the alleged misconduct. 

The respondent objects to and opposes this 
claim. 

The Commission at first instance found as 
follows:— 

Mr David Teschke and Mr Geoffrey Grieves 
walked from where they normally worked 200 m to 
an area where there was a radio in a small office. As 
he went through a door to get into the office the 
door tripped an alarm and they were then 
approached by the foreman. Mr Greg Schofield. 
who asked them what they were doing and he 
noticed that there was a can of Swan Gold in the 
office with them. They both claimed that they were 
unaware that the can was there. Mr Schofield then 
took them to the office and suspended them. 

Exhibit J1 sets out photographs of the office, a very 
small office indeed. Exhibit Ml at page 14 (AB) is a 
joint statement of intent between the union and the 
employer in which the parties acknowledge their 
concern at the number of dismissals which have 
occurred since operations began at Canning Vale, many 
which resulted from theft of company property. The 
statement is dated 7 August 1988 and bears a number of 
signatures. 

It contains the following paragraph:— 
The Union supports the Company's view that 

the principle of honesty must be maintained at all 
times. It undertakes to advise its members that 
offences involving proven dishonesty cannot be 
defended and are dismissible offences, as is failure 
to comply with basic work rules including those 
which are implied. Furthermore, in considering 
such issues reference will not be made to past 
practice or degree of severity. 

The union, on the other hand, acknowledged that it 
would use its best endeavours to influence its members 
to maintain high standards of behaviour which would 
ensure that the benefits which had flowed to members 
since the inception of Canning Vale would be 
maintained and improved. 

Notwithstanding the union's submission that agree- 
ment meant that it was necessary to prove allegations of 
dishonesty beyond reasonable doubt, the Commission 
at first instance held that the standard of proof was a 
civil standard and that is on the balance of 
probabilities. The document (Exhibit Ml) was a 
significant document. 

The Commission accepted the evidence of Mr P.E. 
Adams and Mr Schofield and held, on the balance of 
probabilities, that Mr Teschke was in possession of and 
had commenced to consume alcohol during working 
hours, and further that he was aware of the very serious 
view that would be taken by his employer, if, as 
happened, he was apprehended. 

Thus, the Commissioner held that the proposed 
termination of MrTeschke's services would be unfair in 
all of the circumstances of the case, and the 
Commission would not interfere with the respondent's 
proposal to terminate the services of Mr Teschke for 
serious misconduct. 

At about 1.30 a.m. the security guard monitored two 
workers going into the rail office, where they were later 
found, namely Messrs Grieves and Teschke and at no 
stage was Teschke carrying a can of beer. However, the 
can was cold, it was open, it was not full and there was 
frost or condensation on it. If the can had been "a filler 
reject" it would not have been full in any event. Thus it 
might have been a can which was going to be destroyed 
for that reason. It was one foot or 30 cm away from 
Teschke when Schofield discovered them (see page 25 
of the transcript). 

Later that morning at 5.30 a.m.. Grieves rang 
Schofield and sought to take blame for the can and 
resigned. Schofield's evidence was that Grieves was 
intoxicated (see pages 7 and 28 of the transcript). 

Throughout, of course, there was also Grieves' 
evidence that Teschke was not at any time in possession 
of the beer and that he and Teschke did not know of it 
being there. 

It was submitted, in fact, that Teschke and Grieves 
had only been in the rail office for a few minutes and the 
lack of light in the office explained the fact that they 
were unaware of the existence of the can of beer. It was 
submitted, therefore, that the learned Commissioner 
had not taken into account any of those matters, 
including that there was no evidence from the foreman. 
Mr Schofield, that he had smelt liquor on Teschke's 
breath at any stage, even though he was with him in the 
rail office. 

It was also submitted that there was no right to 
suspend. It was submitted that this was not misconduct 
justifying dismissal because:— 

(1) There was no financial loss to the 
employer. 

(2) There was no question of drunkness. 
(3) There was no interference in the 

respondent's business. 
(4) The alleged incident having occurred during 

a work break. 
(5) The can may have been a filler reject which 

was to be destroyed in any event. 
It was also submitted that the decision to dismiss was 

industrially unfair within the test set out in Undercliffe 
Nursing Home v. FMWU 65 WAIG 385 (the Undercliffe 
Case). 

It was submitted that the Commission should have 
taken into account or attempted to look at the 
employee's personal circumstances and weighed those 
matters up when considering the fairness of the dis- 
missal. 

It was submitted that Grieves was treated differently 
from Teschke who was taken off suspension and 
returned to work without loss of benefits. The employer 
had submitted that both Teschke and Grieves were 
implicated, yet Teschke was suspended and dismissed 
and Grieves was returned to work without loss of 
benefits, and in terms of fairness, that should have been 
taken into account (see pages 37-38 of the transcript). 

At page 36 of the transcript, the advocate at first 
instance for the respondent referred to Mr Teschke's 
previous poor record with the company and said that he 
had nine former warnings for a variety of offences, but 
this followed, as it were, his character being put in 
issue. ' 

It was submitted by Mr Allen for the respondent that 
the events occurred on the morning Of Wednesday, 31 
May 1989. The employees were suspended on full pay, a 
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long standing company policy in any circumstances 
where there is an allegation which may lead to a 
disciplinary action of some type. Thus, the employee 
was on ful pay and getting the benefits of his contract of 
employment. 

The Commission at first instance had the benefit of 
observing the demeanour of the witnesses. Following 
the Commissioner's decision, he was terminated by a 
week's pay in lieu of notice. The clear reason for 
dismissal in the company's view was unlawful 
possession of the company's product contrary to its well 
known policy in relation to the consumption of 
alcohol. 

It was submitted that this was not a re-hearing of the 
matter, but a consideration as to whether the decision 
ought to be reviewed, applying the principles in 
Hamersley Iron v. ADSTE 64 WAIG 852. 

It was submitted that there was simply no error on the 
basis of those authorities by the Commission at first 
instance. 

We were referred to the evidence of Mr Teschke at 
page 13 of the transcript who said that when he went 
through the fire door and locked it behind him he did 
not go anywhere else, but this was contradicted by the 
security guard, Mr Adams at page 21 of the transcript, 
and it was submitted that one possible explanation for 
contradiction was that Mr Teschke had the can of beer 
and went and placed it in the room on that first 
occasion. That is an explanation which might be 
likely. 

It was submitted that it was not in dispute that the 
opening and closing of the fire door on the two 
occasions raised alarms and Mr Adams, the security 
guard, called Mr Schofield, the foreman, to check the 
area. After checking the fire doors, Schofield 
approached Teschke and Grieves in the rail office and 
Grieves was standing at the bench reading a news- 
paper and Teschke was sitting on the swivel chair. The 
can was a Swan Gold can and it was alleged by Messrs 
Teschke and Grieves that the lighting was very dim, 
whereas Mr Schofield's evidence was that it was 
obvious that the lighting was adequate for the monitor 
to identify both men. Both Messrs Adams and 
Schofield claimed the area was adequately lit by flood- 
lighting around it. That conclusion was certainly open 
on the evidence. 

Schofield indicated that the light was good enough 
for Grieves to be reading a newspaper and the office was 
fairly well illuminated from outside lighting. 

The can of beer was pre-pasteurised Swan Gold, 
which was a product being produced near the pre- 
pasteuriser where Teschke was working. 

Principles. 
This was a matter which involved the consideration 

of a number of principles. The question being 
investigated here was not a question of the respective 
legal rights of the employer and the employee, but a 
question of whether the legal rights of the employer has 
been exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right [see per 
Brinsden J. in the Undercliffe Case {op. cit.) at pages 385- 
386 and per Kennedy J. at page 387] (i.e. whether the 
dismissal was unfair). 

The judgment of the Commission at first instance 
was a discretionary one and should be dealt with by this 
tribunal on the principles laid down in RRIA v. 
CMEWU 69 WAIG 1027 at 1028-1029, Hamersley Iron 
Pty Ltd v. ADSTE {op. cit.) and House v. The King 55 
CLR 499. It is not the role of the Full Bench to re-try this 
matter to discover whether error as described in House 
v. The King {op. cit.) had occurred. 

The Commission at first instance also applied the 
principles in Jones v. Hyde 85 ALR 23 at 27 (High Court) 
and Brunskill and Another v. Sovereign Marine and 
General Insurance Co Ltd and Others (HC) 62 ALR 53 
at 56-57:- 

When a trial judge resolves a conflict of evidence 
between witnesses, the subtle influence of 
demeanour on his determination cannot be over- 
looked. It does not follow that, because the learned 
judge made no express reference to demeanour 
and credibility, they played no part in his 
conclusion: cf Martin v. Option Investments 
(Aust.) Pty Ltd (No. 2) (1982) VR 464 at 468. 

In addition as was said by Lord Sumner in S.S. 
Hontestroom v. S.S. Sagaporack (1927) AC37 at 47 and 
see Arpad Security Agency Pty Ltd v. FMWU (Appeal 
No. 71-104 of 1989) (Full Bench) (unreported):— 

... not to have seen the witnesses puts appellate 
judges in a permanent position of disadvantage as 
against the trial judge, and, unless it can be shown 
that he has failed to use or has palpably misused 
his advantage, the higher Court ought not to take 
the responsibility of reversing conclusions so 
arrived at, merely on the result of their own 
comparisons and criticisms of the witnesses and of 
their own view of the probabilities of the case: see 
also Warren v. Coombes (1979) 23 ALR405 at 412: 
142 CLR531 at 537, and following. 

In this case, demeanour and credibility quite clearly 
played a part in the conclusion of the Commission at 
first instance [see Jones v. Hyde {op. cit.) at page 27]. 
Proof of misconduct in the existence of the employer's 
lawful right to dismiss the employee does not conclude 
the matter if the exercise of that right was 
unconscionable. 

It is not the province of the Commission to take over 
the function of the employer in relation to the selection 
and retention of employees, and it will intervene only 
where intervention is necessary to protect an employee 
against an unjust or unfair exercise of the employer's 
right of dismissal, the right which is as fundamental in 
the relationship of employer and employee as is the 
right of an employee to leave his/her employment. An 
element of that consideration is whether an employee 
has suffered an injustice. 

The onus is upon the applicant to demonstrate the 
dismissal was unfair on the balance of probabilities. 

There is, however, an evidentiary onus within that 
context upon the employer to prove as justified a 
summary dismissal if it has been contended that such 
has occurred. 

The length of service and other circumstances of the 
worker are relevant. The length and record of service of 
an employee and his/her age and family circumstances 
are relevant factors to take into account. 

At common law, as a matter of principle, the lawful 
commands which an employee must obey are those 
which fall within the scope of the contract of service and 
are reasonable [see RRIA v. Parker 69 WAIG 1029 (Full 
Bench) and the cases cited there]. 

Arefusal to obey a lawful and reasonable order which 
is sufficiently serious to justify summary dismissal 
amounts to repudiation of the contract of employment, 
and summary dismissal is an acceptance of the 
repudiation. 

Proof of misconduct and the existence of the 
employer's lawful right to dismiss the employee does 
not conclude the matter if the exercise of that right was 
unconscionable (see RRIA v. AMWSU 68 WAIG 
2661). 
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The fairness of the procedure in the dismissal must be 
considered. 

It was and is for the appellant to establish at first 
instance, on the balance of probabilities, that the 
dismissal was unfair and for the respondent to establish 
its evidentiary onus as to the justification of the 
summary dismissal according to the same standard of 
proof. The establishment of those grounds beyond 
reasonable doubt is not an onus which lies upon the 
employer. 

In Clouston and Co Ltd v. Corry (1906) AC 122 at 129 
the following was said about the degree of misconduct 
which will justify dismissal:— 

There is no fixed rule of law defining the degree 
of misconduct which will justify dismissal. Of 
course, there may be misconduct in a servant 
which will not justify the determination of the 
contract of service by one of the parties to it against 
the will of the other. On the other hand, misconduct 
inconsistent with the fulfilment of the express or 
implied conditions of service will justify 
dismissal. 

See also a consideration of this question by the 
Industrial Magistrate in WA Shop Assistants and 
Warehouse Employees Industrial Union of Workers v. 
Woolworths WA Ltd 53 WAIG 1613atpage 1614. There 
is no fixed rule defining the degree of misconduct which 
will justify dismissal. In Pearce v. Foster 17 QBD536 at 
539 it was said:— 

The rule of law is that where a person has entered 
into the position of servant, if he does anything 
incompatible with the due or faithful discharge of 
his duties to his master, the latter has the right to 
dismissal. 

In addition, in W.D. and H.O. Wills (Aust) Ltd v. 
Jameson 1957 AR(NSW) 547 at 553 DeBaun J. held that 
although the onus was on the company in that case to 
establish serious misconduct as the reason for 
dismissal, the company is not required to prosecute an 
employee or prove a criminal offence before it could be 
held that the complainant's misconduct was serious 
[see also Blythe Chemicals Ltd v. Bushwell (1933) 
49CLR 66], 

Quite clearly, of course, variations in the nature of 
misconduct are endless. There was no power to 
suspend, but in fact, there was no real suspension since 
the salary was still paid. 

It is important to recognise that an employer by 
adopting and communicating a particular policy may 
help to define these parameters of reasonableness. If an 
employer makes it clear that certain behaviour will be 
treated as misconduct or that a high standard of 
competence is required, then a dismissal in accord- 
ance with those terms should not and will not be treated 
as unreasonable merely because no other employer 
would have been as strict [see Lifesavers (Australasia) 
Ltd v. Dugon 174 of 1986 (Full Court, South 
Australia)]. 

It is arguable further that where a policy deals with 
less obviously improper or unacceptable forms of 
conduct industrial fair play would ordinarily require 
that an applicant receives actual notice of it if the 
employer is not to be accused of going beyond the 
bounds of reasonableness. We would also add, 
however, that if the matter expressed in the policy were 
so oppressive or unfair that relief ought to be otherwise 
granted, the fact that the policy had been promulgated 
would not render an otherwise unfair dismissal fair. 

In South Australia, constructive knowledge of such a 
policy appeared to be held to be sufficient [see Heron v. 
Broken Hill Proprietory Co Ltd 124 of 1986 (Full Court, 
South Australia)]. 

In this case, the onus lay on the applicant to establish 
that any proposed dismissal would be unfair. We 
should add that the alleged suspension itself did not 
occur. A suspension involves the suspension of the 
contract or some obligations thereunder. In this case, 
payment continued, as we understand it, and thus there 
was not a true suspension here. The employee was not 
required to provide his services. 

We were not referred to the award in the matter, so we 
assume that no breach of it was committed, or that it 
posed no bar to the proposed act of dismissal. 

Before we turn to the question of the award, we ought 
to consider whether a prospective order such as this can 
occur under section 44. This, of course, was a section 44 
application. The matter had reached the Commission 
for arbitration and determination under section 44(9). 
Under that section, where, at the conclusion of a 
conference held in accordance with the section, any 
question, dispute or disagreement in relation to an 
industrial matter has not been settled between the 
parties, the Commission may hear and determine the 
question, dispute or disagreement in relation to an 
industrial matter. 

This involved both a question and dispute in relation 
to an industrial matter. The Commission had power to 
determine it even though the question arose in a 
prospective manner, because it was. in fact, hearing and 
determining both a question and a dispute. That being 
so. the judgment on which was based the determination 
arrived at, was a discretionary one as defined in Norbis 
v. Norbis 65 ALR12. 

Thus, the principles which apply to the exercise of the 
Full Bench's jurisdiction in this matter are those which 
appear in RRIA v. AWU 67 WAIG 320 and 66 WAIG 
1571 (the Acosta Case), Hamersley Iron Pty Ltd v. 
ADSTE 64 WAIG 852 (the ADSTE Case) and House v. 
The King 55 CLR499. We also are guided by the 
decision in AMWSU v. RRIA 69 WAIG 985 (Stott's 
Case). 

The onus lay on the applicant to provide on the 
balance of probabilities that the dismissal was unfair. 
The evidentiary onus lies also on the balance of prob- 
abilities upon the respondent, at first instance, to 
establish that there was a justifiable dismissal for mis- 
conduct. 

We say that it is in error to suggest that the onus of 
proof to establish that must be beyond reasonable 
doubt. These are proceedings of a similar nature which 
have their origins in a contract of service (a contract of 
the criminal and civil law). Thus, in the observance of 
more cogent argument, we would not entertain that 
proposition. The standard of proof both overall and 
evidentiary, is on the balance of probabilities. 

The Commission at first instance was entitled to find 
that both Mr Grieves and Mr Teschke were well aware 
of the respondent's policy [see the evidence of Mr 
Grieves and Mr Teschke as well as that of Mr Schofield, 
the foreman, at pages 7, 15 and 29 of the transcript of 
proceedings at first instance (hereinafter referred to as 
"TFI")]. 

Mr Grieves knew that the company's policy for 
possession or drinking of alcohol was quite clear. 
Immediate dismissal. Mr Teschke said that he knew 
that the company's policy was for dismissal if one were 
caught drinking alcohol. He was not clear on the policy 
concerning possession, but eventually conceded that it 
was a matter for dismissal in some circumstances [see 
page 17 (TFI)]. 

Mr Schofield told the Commission at first instance 
that the respondent has a very strict policy and that is 
that all employees are told on commencement, 
definitely no drinking on site, even to be in possession 
of the company's product is against the rules. The policy 
has been in operation for nine years. 



In addition, there exists the understanding between 
the appellant and the respondent (Exhibit 1 at first 
instance). 

We deal with the factual matters. Mr Grieves and Mr 
Teschke were found in a small unattended office (six 
foot by six foot), quite some distance from where they 
usually worked and 200 yards from Mr Teschke's 
working position [see page 10 (AB)]. 

Mr Grieves and Mr Teschke got there after setting off 
alarms which alerted the witness Mr Peter Adams, the 
security officer. He had been monitoring the area. He 
had not had previous problems with the alarms on that 
door. 

At 1.35 a.m. he alerted the foreman, Mr Greg 
Schofield. He saw no one else after 11.50 p.m. in that 
area. No one is supposed to go out the door out of which 
Mr Grieves and Mr Teschke went. Thus, it would follow 
that it would be unusual for persons to be in the small 
building called the hut. 

It is not an error either to fail to overtly attach 
significance to the fact that no one saw the two 
employees conveying the can to the room. The door 
concerned is not an exit door, but an entry door and was 
referred to in evidence as a fire door [see page 21 et. seq. 
(TFI)]. 

The alarm went off at 11.50 p.m., 1.30 a.m. and 1.34 
a.m. At 1.30 a.m. Mr Adams clearly saw Mr Teschke and 
Mr Grieves go out the door. He had, in the past, picked 
no one up on the monitor in that area at that time of the 
morning. 

Mr Schofield was called at 1.35 a.m. and went through 
the fire door which had been chocked open to the rail 
office where he saw Mr Grieves reading a newspaper 
and a can of beer opened, cold and with liquor drunk 
from it, 30 cm from Mr Teschke. It was partly consumed. 
He noticed the can because it was so obvious. There was 
nothing to indicate that it had been through the 
pasteuriser or was a filler reject. No one else was in the 
vicinity. The room was well lit and the can not hidden. 
Mr Schofield was surprised to see these gentlemen 
where they were. 

Later Mr Grieves rang and offered to take the blame. 
There was some suggestion that the can was a filler 
reject, but that was clearly refuted by Mr Schofield's 
evidence of his inspection of the can. 

Something was made of the fact that Grieves rang at 
5.30 a.m. the same morning offering to take the blame, 
but nothing further had occurred in that regard. In 
addition, the Commission having preferred the 
evidence of Mr Adams and Mr Schofield as it was 
entitled to do, was entitled to find that there was 
sufficient light to see the can. 

The two employees said that they had not noticed the 
can even though it was close to Mr Teschke and not 
hidden, but sitting on a cleared bench. Mr Teschke 
denied that the can was his and Mr Grieves denied that 
he had a can when questioned by Mr Schofield. In all 
the circumstances, the explanation offered by Mr 
Grieves and Mr Teschke did not appear very 
credible. 

The Commission made a finding, having observed 
the witnesses in the witness box, that it preferred the 
evidence of the respondent's witnesses. If one examines 
the substance of the evidence as we have above, having 
regard to all the evidence and the circumstances, one 
could not say that the Commission erred at all, or even 
that it was palpably wrong [see Jones v. Hyde (op. cit.)\. 
Thus, it was quite open to the Commission, on the 
evidence, to find, although he did not express it 
precisely that Mr Grieves and Mr Teschke went through 
a fire door 200 m from a coffee machine which was not 
used in the normal course of events to a very small 
room, which was light enough to read a newpaper in. 

and that Mr Schofield having been alerted by the 
security guard who had been alerted when the two 
employees went through the fire door, came upon them 
in the room. In a clear space on a bench near Mr 
Teschke was an open very cold can of Swan Gold beer 
with some liquid missing. It was denied that this was Mr 
Teschke's or Mr Grieves' beer. They denied that they 
had seen the beer in the room, but they had turned on a 
radio, and on Mr Schofield's evidence, Mr Grieves was 
reading a newspaper. Their presence in a relatively 
inaccessible and distant place was unusual. 

Once the Commission accepted the evidence of Mr 
Schofield and the evidence of Mr Adams as it was 
entitled to do, it was entitled to make the finding it 
did. 

In the circumstances, we hold that the failure to 
comply with a direction, the consequence of the 
disobedience of which was well known to Mr Teschke, 
amounted to a repudiation of the contract such as to 
justify summary dismissal according to the test in 
Clouston and Co Ltd v. Cony (op. cit.). The degree of 
misconduct was significant. It does not affect the 
seriousness of the misconduct that there was no 
question of drunkness, there was no interference in the 
employer's business, or that the alleged incident 
occurred during a working break. There was evidence 
that stealing and possession and/or drinking of liquor is 
in disobedience of a well known and serious policy of 
the employer. Indeed, its existence and the consequence 
of its disobedience were well known to Mr Teschke and 
Mr Grieves on the evidence. The can on Mr Schofield's 
evidence, if it were relevant, was not a filler reject. 

Thus, on the balance of probabilities, the evidentiary 
onus was discharged by the employer. 

Indeed, following Martin v. Option Investments 
(Aust) Pty Ltd (No. 2) (1982) VR 464 as approved in 
Jones v. Hyde (op. cit.). we would not interfere with the 
decision at first instance. There is, of course, no 
automatic equation between the unfairness of a 
decision and its unlawfulness as a matter of common 
law [see Parker's Case (op. cit.)]. 

It was submitted that Mr Grieves was treated 
differently to Mr Teschke. However, it was open to the 
Commission at first instance to find on the facts that the 
can was in the possession of Mr Teschke. and not that of 
Mr Grieves and that his voluntary confession at 5.30 
a.m. after Mr Schofield's discovery of them which he 
did not pursue on oath was given whilst intoxicated in 
whole or in part as Mr Schofield alleged. It is significant 
that Mr Grieves had a cup of coffee in the room when 
Mr Schofield entered. 

It was also submitted that the Commission had erred 
in failing to take into account Mr Teschke's length of 
service in considering the fairness or otherwise of the 
dismissal. 

If that did occur, it would, in any event, be offset by the 
introduction of reference to Mr Teschke's unsatisfac- 
tory record in employment at first instance, which was 
occasioned by reference to the appellant's member and 
his alleged victimisation at first instance [see page 36 
(TFI) and page 33 (AB)]. That factor, for those reasons, 
would not in the circumstances constitute an ingredient 
of unfairness. 

We also turn to the question of warning. It would 
seem that Mr Teschke had received a number of 
warnings on various matters. In addition, even were 
that not so. the clear existence of a well known policy in 
relation to which he transgressed would eliminate in the 
circumstances the necessity for such a warning. 

In addition, there is the question of inquiry. There 
was sufficient inquiry in this matter, particularly since it 
was followed by a conference and hearing. 
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Thus, we are not of the opinion that the discretionary 
judgment in the matter offended the principles applied 
by the decisions cited above. On the Undercliffe test, the 
decision could not be said to be unfair. 

In particular, there was ample evidence from which 
it, if that were necessary, could be inferred that Mr 
Teschke had consumed alcohol during working hours. 
It could clearly be found that it was in his possession 
during working hours. In addition, there was sufficient 
evidence to establish the employer's evidentiary onus, 
but certainly not sufficient evidence to discharge the 
applicant's overall onus. 

The Commission at first instance did not have to state 
that it disbelieved Mr Teschke [see Jones v. Hyde {op. 
cit.)]. In any event, it implicitly did [see the third last 
paragraph on page 12 (AB)]. It was open to the 
Commission, on the evidence, and upon its acceptance 
of the evidence of Mr Adams and Mr Schofield in 
particular to find as it did in relation to grounds five to 
11. Insofar as Warren v. Coombes (1979) 53 ALJR293 is 
applicable, we see no reason to draw inferences from 
the facts which the Commission at first instance found, 
at least implicitly by accepting the evidence of Mr 
Adams and Mr Schofield. No error is disclosed in the 
result which was reached. We would come to the same 
conclusions on the findings of fact available and the 
inferences which might be drawn were we to hear the 
matter de now. 

In relation to grounds 11 and 12, there was no or no 
sufficient evidence advanced that in premises where 
beer is brewed and having regard to Exhibit M1 and the 
co-operation by the appellant union in a relatively strict 
code of honesty, the respondent's attitude in this case 
was harsh and unreasonable. It is not for the 
Commission to substitute itself for the employer. 

Our judgment is and must be confined to this case. 
We quote here from Brinsden J. in FMWU v. HSOA and 
Others 65 WAIG 2033 at 2034:— 

It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that 
matter, cannot be expected to refer to each portion 
of the evidence nor should it be expected to refer to 
every reason advanced in argument as to why a 
certain course of conduct should be adopted. 
Indeed it may not be necessary to do any more than 
to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. 

This was not a rehearing. The Commission's discre- 
tion did not miscarry according to any of the criteria 
laid down in House v. The King {op. cit.). There was no 
reason demonstrated to us why we should interfere with 
the decision of the Commission at first instance. 

The appeal is dismissed. 
Order accordingly. 

Appearances: Mr AC. Drake-Brockman (of 
Counsel) for the appellant. 

Mr R.D. Allen (of Counsel) for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

The Breweries and Bottleyards Employees' Industrial 
Union of Workers of Western Australia 

and 
Bond Brewing WA Ltd. 

No. 1552 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY ESQ 
COMMISSIONER R.N. GEORGE 

COMMISSIONER C.B. PARKS. 
12th day of October 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 24th day of August 1989 and having heard 
Mr A.C. Drake-Brockman (of Counsel) on behalf of the 
appellant and Mr R.D. Allen (of Counsel) on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 12th day of October 1989 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 12th day of October 1989 
ordered that the appeal be dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

State Energy Commission of Western Australia 
and 

Building Trades Association of Unions of Western 
Australia (Association of Workers) and Another. 

No. 1610 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, P.J. SHARKEY ESQ 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.F. GREGOR 
18th day of October 1989. 

Appeal — site allowance — construction of power 
station — SEC Wages and Conditions Award (1 of 
1989) — conditions on site in excess of conditions 
envisaged by award — dusty conditions — no 
running water — isolation of site — long life of 
project — wage fixing principles — fixing of 
allowance — value of other allowances contained 
in award — grounds of appeal not made out — 
appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against the decision 
of the Commission at first instance constituted by a 
single Commissioner set out in an order dated 20 June 
1989 which appears at pages 7-8 of the appeal book 
(hereinafter referred to as AB). 

The appeal is brought pursuant to section 49(2) of the 
Industrial Relations Act 1979 (as amended) (herein- 
after referred to as "the Act"), and the appeal was 
brought under the correct provision. 
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Formal parts omitted, the order appealed against 
reads as follows:— 

That, notwithstanding the provisions of the State 
Energy Commission of Western Australia Wages 
and Conditions Award of 1988, employees who are 
employed pursuant to Parts A and D of the said 
award by SECWA on the construction of the 
Mungarra Power Station at Mungarra shall be 
paid a site allowance of $ 1.20 for each hour worked 
in lieu of— 

(i) in the case of building trades employees, 
any monetary entitlements arising from 
the application of subclauses (1) to (7); (9) 
to (14); (17) to (19); (21) to (47) all 
inclusive, of Clause 24. — Special Rates 
and Provisions of Part A of the said 
Award; and 

(ii) in the case of engineering trades 
employees, any monetary entitlements 
arising from the application of sub- 
clauses (1) to (4) and (9) inclusive, of 
Clause 31. — Special Rates and 
Provisions of Part D of the said Award. 

2. This Order shall apply on and from 31 
January 1989 and shall terminate on the 
completion of the construction project. 

The award referred to in the order appears at 69 
WAIG 1970 at 1977 and 2010-2011. 

The decision was made in relation to an application 
under section 44, dated 28 March 1989, and the 
Memorandum of Matters to be Referred for Hearing 
and Determination set out at page 6 (AB) reads as 
follows:— 

The applicant unions seek a site allowance of 
$3.00 per hour to be paid to employees of the 
respondent engaged upon the construction of a 
power station at Mungarra. 

The respondent objects to the claim. 
The relevant clauses of the award are Clause 24(1) of 

Part A and Clause 31(1) and (2) of Part D. 
Clause 24(1) reads as follows:— 

(1) Conditions respecting Special Rates: 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only 
the highest of such rates shall be 
payable. 

Clause 31(1) and (2) of Part D reads as follows:— 
(1) A worker, other than a lineman, shall be paid 

an allowance of $1.45 for each day on which he 
works on or from temporary stages, planks or 
ladders at a height of 15.5 m or more above ground 
level. 

(2) A worker who is required to work in a 
stooped or otherwise cramped position or without 
proper ventilation because of the dimensions of the 
compartment or space in which he is working, shall 
whilst so working, be paid 36 cents per hour 
extra. 

Grounds of Appeal. 
The grounds of appeal, which appear at page 3 (AB). 

are as follows:— 
The State Energy Commission of Western 

Australia (SECWA) considers the Decision dated 
30 May 1989 in Matter CR72 and 230 of 1989 is 
contrary to the substantial merits of the case. 

Consequently. SECWA submits that the Decision 
granting a site allowance to be paid to employees 
engaged on the construction of the Mungarra 
Power Station be quashed. 
Grounds of Appeal. 

SECWA submits that Commissioner Beech— 
1. Erred in failing to attach sufficient 

weight to SECWA's submissions concerning 
the rates of pay and conditions of employ- 
ment applicable to SECWA employees. 

2. Erred in finding that the conditions for 
which the allowance was granted were not 
adequately provided for in the relevant 
awards. 

3. Erred in finding that the work being 
performed and the conditions the work is 
being performed under is new. 

4. Erred in failing to give effect or proper 
effect to the Wage Fixing Principles. 

5. Erred in awarding a quantum that was 
against the weight of evidence. 

The reasons for decision of the Commissioner issued 
on 30 May 1988, and appear at pages 9-22 (AB). 

Those reasons recite what was occurring in this 
matter, namely that employees of the State Energy 
Commission of Western Australia (hereinafter referred 
to as "the SEC") were at the time engaged in 
constructing a power station at Mungarra, 61 km from 
Geraldton, containing two gas turbines and various 
other buildings and equipment. 

The work was to be completed in August 1989, and an 
average of approximately 40 persons were employed in 
the constniction work. Those consisted of permanent 
SEC day labour, temporary day labour, contractors and 
sub-contractors. The claim was in respect of two 
different classes of employees, namely engineering 
trades and building trades workers. 

The Commission inspected the site on 30 March 1989 
and concluded its hearing on 8 May 1989. 

The employees being directly employed labour of the 
SEC were employed pursuant to the Building Trades 
(SEC) Award No. 1 of 1959 and the Engineering Trades 
(SEC) Award No. 1 of 1969, but at the time of making the 
order appealed against were employed pursuant to the 
SEC Wages and Conditions Award of 1988 which 
effected an amalgamation of a number of awards into a 
composite award. 

Findings at First Instance. 
The Commission made the following findings and 

took into account the following matters. 
(1) The SEC's submission that the rates of pay 

prescribed by the said awards take into account the 
disabilities and conditions that the workers under 
those awards enounter in their day to day work. 

(2) In 1979 a Commission in Court Session in 
the Engineering Trades (SEC) Award 59 WAIG 385 
considered the total wage rate of employees 
covered by that award in the context of a claim by 
the applicants for a 10 per cent wage increase and 
alteration to experienced rates and increase to the 
special payment and the introduction of an 
industry allowance of $ 10.00 per week. In ETU and 
Others v. SECWA 59 WAIG 385 at 390, Cort C. 
said:— 

A further large group of employees is 
required to work in the open without facilities 
usually available to workshop employees — 
conditions which, in other industries, have 
been compensated by the payment of an 
allowance. However, this group representing 
nearly one half of the workforce consists of 
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linemen, their assistants, plant operators and 
cable jointers who by the very nature of their 
ordinary duties, are required to work in such 
conditions ... for example, have always been 
required to work in the open without ordinary 
workshop facilities and in my opinion on the 
ordinary rate of wage for these workers has 
been fixed taking that into account. 

Thus the claim for an industry allowance was 
rejected by Cort C, and Collier C. agreed (see page 
392), as did Johnson C. (see page 397). 

(3) The experience rates were not in that 
decision altered by the Commission, and, in 
relation to the industry allowance, the 
Commission considered that the question before it 
was whether the differing conditions under which 
the employees of the SEC as a whole were such that 
an industry allowance should be prescribed for all 
of those workers. The Commission accordingly 
refused the claim for reasons set out at page 390. 

(4) In June 1981, Commissioner Cort 
considered a claim made by the Building Trades 
Association of Unions of Western Australia 
(Association of Workers) (hereinafter referred to as 
"the BTA") and the building trades workers 
employed by the SEC on the construction of a sub- 
station at Wagerup be paid a site allowance of 85 
cents per hour (see BTA v. SECWA 61 WAIG 977). 
The SEC constructed a sub-station at Wagerup 
adjacent to the site upon which an alumina 
refinery was being erected for Alcoa Australia Ltd 
and a special allowance was paid to building 
workers employed by others on the alumina 
refinery construction site, and the claim in effect 
sought the extension of that special allowance to 
the SEC workers. 

The Commission concluded that the work being 
carried out at Wagerup on the sub-station (the 
subject of that claim) was part of the usual activity 
of the SEC, and rejected the claim of the BTA 
because it preferred to maintain uniform practices 
in wage fixation for those workers [i.e. within the 
SEC (as it then was)]. 

(5) A claim for an additional payment by 
building workers employed by the SEC on 
construction work at the Muja construction site (62 
WAIG 1025) was heard and the Commissioner 
formed the view that the order prescribed 
additional payments for employees employed 
pursuant to the Building Trades (SEC) Award for 
reasons which related to the location of their 
work. 

(6) At 62 WAIG 2615, Johnson C. considered 
seven claims relating to SEC employees who 
moved around the State carrying out maintenance 
and minor construction work in areas serviced by 
the SEC. The employees were concerned mainly 
with building trades and it seemed to be a claim for 
a general site allowance. Johnson C. at page 2616 
rejected the claim saying:— 

... the disabilities allowance was absorbed 
and the rates can now be said to reflect the 
general activity of that group of employees, 
that is the skills, the type of work and its place 
in the industry. The fact that the industry is 
State wide is accommodated by the additional 
payments prescribed by the District 
Allowance clause ... 

And further at page 2617 said:— 
. . . but overall there is nothing about the 

work which distinguishes it from any of the 
many "construction" jobs done by 
Government departments and agencies 
throughout the State. 

He then said at page 2617:— 
I conclude there is no merit in the claim 

on the basis of the disabilities encountered 
on the sites, nor do I see the existence of the 
payment in the building construction industry 
being a reason to extend it to the industry 
covered by the Building Trades (SEC) Award. 
Such conclusion does not of itself preclude a 
claim with respect to a particular site where 
disabilities are seen to be out of the ordinary. 

(our underlining) 
The Commission at first instance in this matter 

therefore held:— 
(1) That the decision was authority for the 

proposition that it cannot be said that a site 
allowance can never be awarded due to the nature 
of the subject award. 

(2) That the Commission was of the opinion on 
that occasion that circumstances did not exist 
which warranted an additional payment. 

(3) That was not to say that those circumstances 
might not exist on some future occasion. 

(4) The SEC's position was that the award does 
cater for disabilities but that the work at Mungarra 
falls within the nonnal range of disabilities 
experienced by its employees. However, if there are 
conditions over and above that for which the award 
prescribes, then there is the capacity to award an 
allowance. 

The Commission at first instance considered 
whether the conditions at Mungarra were in excess of 
the conditions envisaged by the award and turned to the 
consideration of the structure of the award, holding that 
the award (SEC Wages and Conditions Award No. 1 of 
1989), by virtue of clauses such as Clauses 24 and 27, 
provided for a wide range of additional rates which can 
be paid for particular work or particular working 
conditions. 

The Commission at first instance canvassed the 
evidence as to the dusty conditions at Mungarra at 
pages 16-18 (AB) and adverted to the decisions of the 
Full Bench in MBA v. BTA 67 WAIG 1731 and Alcoa of 
Australia 68 WAIG 1690. 

The Commission found and/or held as follows:— 
(1) The provisions of the award are designed to 

cover work throughout the State and to cover a 
variety of circumstances under which the work is 
performed. In BTA v. SECWA 62 WAIG 2211 an 
increase was permitted of $10.00 per week in the 
base rate after two years' service to acknowledge 
that building tradesmen are required to carry out a 
wide range of activities in their respective trades in 
a variety of conditions and that they are part of an 
integrated workforce which has a special 
responsibility to the general public. 

(2) It found that the wind-blown dust which the 
evidence suggests was a relatively frequent 
occurrence, the isolation together with the lack of 
running water on a long term basis on site imposed 
a working environment which was not adequately 
provided for in the award. 

(3) The Mungarra project is a lengthy one with a 
long life — some 11 months in all. 

(4) The award encompasses persons who may 
work in an isolated environment or work in an area 
which may be dusty. 

(5) The extent to which the existence of those 
conditions is encompassed by the award is 
subjective, and, in the Commission's view, the 
nature and extent of the duststorms at Mungarra 
cannot be foreseen, and the isolation at Mungarra 
is experienced over a long period. 



(6) The mere absence of running water is not 
necessarily a disability in itself, but it is a different 
situation for persons who are required to work in 
the absence of running water for a considerable 
period of time. 

For those reasons the Commission held [see page 20 
(AB)] that a site allowance was warranted. 
The Wage Fixing Principles. 

The Commission then determined whether an 
allowance was able to be accommodated within the 
Commission's Wage Fixing Principles, and if so, the 
quantum of that allowance. It referred to the State Wage 
Case (68 WAIG 2415 at 2417) and the allowance 
principle set out in paragraph (b) on page 20 (AB). It 
held that work at Mungarra fitted the description "new 
work and conditions" in paragraph (b)(ii) of the New 
Allowances Principle. The Commission then decided 
that the Commission's Wage Fixing Principles do not 
prohibit the awarding to employees in the industry 
covered by the SEC of a site allowance, provided that 
the amount of the allowance is assessed in a manner 
appropriate to the principles. After observing that the 
fixing of an allowance is not a matter which can be done 
scientifically, and involves a value judgment in 
reaching its conclusion, the Commission took into 
account the value of allowances which were contained 
in the award themselves. It then fixed a figure of $1.20 
per hour for site allowances and expressed the intention 
that such an allowance would be paid in substitution for 
the special rates and provision clauses of the respective 
parts of the award governing the employment of the 
workforce. 

The decision in this matter reached by the 
Commission at first instance represented the exercise of 
a discretion and is to be dealt with by the Full Bench in 
accordance with the principles laid down in RRIA v. 
AWU 67 WAIG 320 and 66 WAIG 1571 (the Acosta 
Case), Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852 
(the ADSTE Case) and House v. The King 55CLR 499. 
In particular, it is not for the Full Bench to re-try the 
matter. We should also add that failure to abide by the 
Wage Fixing Principles justifies the Full Bench in 
concluding that the discretion has miscarried (see 
Catherine McAuley Day Care Centre and Others 
v. FMWU 64 WAIG 1245 and Wynnes Pty Ltd v. AMIEU 
65 WAIG 772. 

Observations and Conclusions. 
We were referred to a number of authorities, some of 

which we have already adverted to. 
In WA Carpenters and Joiners, Bricklayers and 

Stoneworkers Union v. SECWA 61 WAIG 779 
allowances were ordered to be absorbed into the 
award. 

In BTA and Others v. SECWA 62 WAIG 2615 at 2617 
Johnson C. said, as we have quoted above:— 

I conclude there is no merit in the claim on the 
basis of the disabilities encountered on the sites, 
nor do I see the existence of the payment in the 
building construction Industry a reason to extend 
it to the industry covered by the Building Trades 
(SEC) Award. Such conclusion does not of itself 
preclude a claim with respect to a particular site 
where disabilities are seen to be out of the 
ordinary. 

The Commission held [see page 14 (AB)] that it 
cannot be said that a site allowance can never be 
awarded due to the nature of the award. Those dicta 
indicate quite unequivocally that that was the intention 
in the case of at least one SEC award. 

The Commission distinguished the decision in ETU 
and Others v. SECWA 59 WAIG 385 (a decision to refuse 
the industry allowance claimed by the unions), on the 

basis that the Commission was asked there to make a 
generalised payment to all members of the workforce, a 
situation which is different from the matter currently 
before the Commission. 

Cort C.'s decision (BTA v. SECWA 61 WAIG 977) 
related to the Wagerup site. That decision turned upon 
(see page 978) "whether a building trades worker 
employed by the SEC and working on minor 
construction work namely the construction of a sub- 
station which will service a large industrial project 
along with other consumers will be paid the rate of wage 
applicable to like workers employed by the SEC and 
who are engaged on the construction of similar sub- 
stations throughout the State. 

The Commission concluded that that was part of the 
usual SEC's activity throughout the State. 

The Commission cited the transcript (see page 76 of 
the transcript at first instance) (hereinafter referred to as 
"TFI") that the appellant's attitude was that the award 
does cater for disabilities and that the work at Mungarra 
falls within the usual range of disabilities experienced 
by its employees, but that if there are conditions over 
and above that for which the award prescribes then 
there is the capacity to award an allowance. The 
Commission adverted to the existence of additional 
payments in the past [see page 15 (AB)]. 

The Commission also adverted to a wide range of 
additional rates to be paid for particular work or 
particular working conditions contained in the 
award. 

The Commission then having found that, it went on 
to consider whether there were conditions not catered 
for within the award. 

The Commission considered the evidence of 
inspections and other typical features of wind and dust 
etc. 

The Commission noted that it must exercise 
considerable caution in relation to site allowances. 

The SEC had asserted that site allowances are a 
feature of the building industry only (see MBA v. BTA 
67 WAIG 1731, 68 WAIG 1690 and 68 WAIG 2412 at 
2415), but nothing turned upon that point on appeal. 

The Commission at first instance placed emphasis 
on the long life of the project — 11 months [see page 20 
(AB)], the isolation experienced over a long period, 
together with the absence of running water for a 
considerable period of time. 

In the State Wage Case 68 WAIG 2415. in relation to 
site allowance, the Commission in Court Session said, 
inter alia:— 

Site allowances must bear a direct relationship 
to the work environment and to the disabilities 
experienced, (see page 2417 — Allowances and see 
"New Allowances"). 

The Commission held within that principle that the 
work at Mungarra fitted within paragraph (ii), being 
work which is new or where new conditions have 
arisen. 

The Commission held that the claim would sit more 
comfortably into the First Awards and Extensions to 
Existing Awards Principle in paragraph (b) which 
refers to the extension of an existing award to new work. 
In that principle, the Commission was cautious to 
assess the rate by reference to the value of work already 
covered by the award. 

The Commission held that the Commission's Wage 
Fixing Principles do not prohibit the awarding to 
employees in the industry covered by the SEC of a site 
allowance, provided that the amount of the allowance is 
assessed in a manner appropriate to the principles. 

The fixing of an allowance is not a matter which can 
be done scientifically, the Commission said. It involves 
a value judgment and in reaching its conclusion the 
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Commission takes into account the value of allowances 
which are contained in the awards themselves. It fixed a 
site allowance of $1.20 per hour. 
Submissions to the Full Bench. 

There were a number of submissions made. For 
example, it was submitted that the Commission in 
Court Session, in relation to the then Engineering 
Trades Award 59 WAIG 385 at 392 and 397, was of the 
view that the then award for engineering trades 
employees catered for the conditions employees faced 
whilst working out in the open in the energy industry, 
and, therefore, the factors which the Commission at 
first instance awarded the allowance for, existed at the 
time that that comprehensive review was undertaken by 
a Commission in Court Session. 

The Commission at first instance also referred to the 
consideration of the claim of building tradesmen 61 
WAIG 779 and 780. Mr Mitsopoulos submitted that the 
wage rates prior to the absorption of the disabilities 
allowance into the award, referred to in that decision, 
contained the normal disabilities associated with 
working in the energy industry. Thus, disability 
allowances that were out of the ordinary were now part 
of the award. Thus, factors taken into account by the 
Commission at first instance such as isolation, absence 
of running water were in existence since that award was 
delivered and had been since the SEC had been 
involved in outdoor work. 

In addition, Mr Mitsopoulos before us referred to 62 
WAIG 2211 {op. cit.\ where Johnson C. awarded an 
increase of $10.00 per week to building tradesmen 
employed by the SEC after the completion of two years 
service to acknowledge that building tradesmen are 
required to carry out a wide range of activities in their 
respective trades in a variety of conditions, and that they 
are part of an integrated workforce which has a special 
responsibility to the public. 

It was submitted that the phrase "variety of working 
conditions" related to more than general working 
conditions, otherwise there would have been no ground 
to warrant an increase. 

Thus, because of the absorption of disability 
allowances in power stations for building trades 
employees and the decision on industry allowances for 
engineering trades workers, the allowance here was not 
payable. 

The SEC had conceded before the Commission at 
first instance that there may be situations in the future 
where the award does not cater for certain conditions 
that may arise from time to time, but the requirement to 
work in isolated places, in dusty environments and 
without running water have been part of the SEC's 
activities for some time. 

Whether the conditions are encompassed by the 
award is, however, as Mr Mitsopoulos put it, a matter of 
fact and not a subjective judgment. 

Further, it was submitted, that in finding that the 
work which is being performed and the conditions 
under which the work is performed are new, the 
Commission erred in failing to give proper effect to the 
Wage Fixing Principles. 

It was submitted that the task confronting the 
Commission under that principle is not immediately 
clear. 

The evidence of Mr White, it was submitted, bore out 
the assertion that the work at Mungarra was not new 
and the conditions were not new. 

The evidence of an employee, Mr Walther, was that 
the conditions he experienced at Mungarra were 
different from what he had experienced at half a dozen 
sites. 

It was submitted that the oral evidence, however, 
demonstrated that the Commission erred. 

Even if a site allowance should have been awarded, 
which was denied, it was submitted that the amount 
fixed was in error. 

Mr Mitsopoulos, in answer to a question from the 
Bench, submitted that even though there were earth- 
works there was no entitlement to dust payments from 
them under Clause 24(4) of the award. 

Mr Young submitted to us, for the respondent, that it 
was open to the Commission at first instance to make 
the finding which it did. Mr Young referred to the 
decision of Cort C. 62 WAIG 2212 and submitted that all 
those decisions meant that the wage rate including the 
experience payment was to provide for the normal skills 
and responsibilities and normal working conditions 
under which work was sustained. Our attention was 
drawn to the retention of the special rates and 
provisions. 

Mr Young also adverted to the decisions by Cort C. in 
61 WAIG 977,62 WAIG 2615 and 62 WAIG 1025. It was 
submitted that the basis for the claim on this particular 
occasion was because the conditions under which work 
was sustained at Mungarra were more adverse, and 
substantially different than normal. Mr Young referred 
to 59 WAIG 392, and submitted that, nonetheless, since 
the rates of pay including the experience payment 
provided for normal and usual work circumstances, the 
Commission is not precluded from granting the claim. 
Further, this claim was distinguishable, it was 
submitted, because it is not a claim by the union's 
membership as a whole under the Engineering Trades 
Award, but by a group of workers at a particular 
location. 

Mr Young referred to page 76 (TFI) to evidence that 
the SEC took the view at first instance that nothing in 
the decisions cited prevented claims for conditions 
beyond the norm. Mr Mitsopoulos, to paraphrase at 
page 76 (TFI), recognised that a site allowance could be 
awarded if conditions were bad enough (i.e. if they were 
paid over and above what the rate is already perceived 
to be paid for). However, his submission was that the 
award rates and the special rates and conditions do 
cater for the disabilities or conditions at Mungarra. 
There was clear evidence of recurring dust and wind 
problems from Messrs Walther, Jones and Bennett at 
pages 4,12, 18 and 19 (TFI). 

Mr Young submitted that the evidence of Mr White, 
an SEC engineer, as to conditions on sites, was based 
only on brief visits to the sites. 

Importance was attached by Mr Young to the fact that 
the Commission reached its decision after it attended 
the site. 

It was also submitted that on all the material before 
the Commission at first instance, he concluded that the 
level of disabilities suffered was beyond the norm 
expressed by these workers and was new. 

It was submitted that the order was within the Wage 
Fixing Principles under New Allowances (68 WAIG 
2412 at 2417) and under Work Value Changes on page 
2416. 

Paragraph (a) reads:— 
Changes in work value may arise from changes 

in the nature of the work skill and responsibility 
required or the conditions under which work is 
performed and for a definition of conditions. 

Paragraph (e) reads:— 
The conditions under which the work is 

performed relates to the environment in which the 
work is done. 

It was submitted that there is nothing in the Wage 
Fixing Principles that would deny an allowance of the 
kind sought, provided that the conditions were so 
abnormal as to require consideration. 
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It is quite clear on the previous decisions cited, and, as 
the Commission observed at first instance, and, further 
as Mr Mitsopoulos conceded at first instance, that the 
decision of the Commission in Court Session (Cort C. 
and others) did not absorb or include such allowances 
as might be made for conditions of work of an 
environmental type outside the norm. The Commission 
was right to find so at first instance. 

However, under the Wage Fixing Principles, site 
allowances must bear a direct relationship to the work 
environment and to the disabilities experienced (see 68 
WAIG 2412 at 2415 — the State Wage Case). 

The Commission found as a fact, for the reasons it set 
out, that the conditions having regard to the length of 
the project — 11 months, the isolation, the dust, the 
wind and the lack of running water over a lengthy 
period did create abnormal conditions outside what the 
awards provided for. It did so after inspections of the 
site and hearing evidence. 

There was evidence from Mr Stuart that this site was 
not better than most sites [see page 14 (TFI)]. That 
evidence was not really diluted in cross-examination. 
Mr Colin Jones referred to the wind coming up on a 
fairly regular basis with fairly normal hot conditions 
[see page 20 (TFI) and Mr Power's evidence]. There was 
Mr White's evidence that conditions were not different 
from other construction sites. However, it was sub- 
mitted that persons on site would have a better idea of 
conditions than an engineer like Mr White who visits a 
site from time to time. 

We have scrutinised the oral evidence; we would not 
substitute our view from the Commission on the 
evidence both visual and oral before him in this case, 
the finding as to whether the conditions were those 
envisaged by the award, being as Mr Mitsopoulos cor- 
rectly submitted, a matter of fact. 

It was, we find, open to the Commission on the 
evidence of Mr Walther, Mr Bennett and Mr Jones [see 
page 17 (AB)] to find that a working environment was 
imposed which was not provided for in the award. The 
onus was on the respondent, on the balance of 
probabilities to so establish that as a fact. 

In this case, the evidence of Mr Jones and Mr Stuart to 
which we have referred was very clear. 

Having so found, the Commission then considered 
the Wage Fixing Principles (68 WAIG 2415), and, in 
particular, page 2417 — New Allowances, paragraph 
(b)(ii) which reads:— 

No new allowances shall be created unless 
conditions in work have occurred or new work or 
conditions have arisen: where changes have occur- 
red or new work and conditions have arisen, the 
question of a new allowance, if any, shall be 
determined in accordance with the relevant 
principle. 

The relevant principle in this context may be 
Work Value Changes or First Awards and Exten- 
sions to Existing Award Principles [see page 20 
(AB)]. 

The Commission found that the work was new or the 
conditions arising were new. It would seem to us that 
those conditions would fit the description "conditions 
in work have occurred or new work or conditions have 
arisen". These are new conditions in that they exist 
outside the award predicated conditions. Alternatively, 
they are not new because they were envisaged as being 
in existence when the awards were amended (62 WAIG 
2615) per Johnson C, and would not offend the Wage 
Fixing Principles. Alternatively, "changes in work have 
occurred", as the principles prescribe. 

It was also held that this was an Extension to an 
Existing Award, which is the extension of an existing 
award to new work. In fact, that is not the case. That site 
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allowances are envisaged, we see from the State Wage 
Case (68 WAIG 2415). Further, "the conditions under 
which the work is performed" relates to the 
environment in which the work is performed [see Work 
Value Changes, paragraph (e) principle which applies, 
68 WAIG 2417]. The Principle envisages the provision 
of an allowance which is payable in addition to the 
existing rate for the classification [see Principle (a) 68 
WAIG 2416-2417]. It is quite clear that within those 
restrictions, an allowance was justified. In addition, 
these are clearly new conditions within the Principle — 
Allowances (68 WAIG 2417). We do not agree that the 
Commission therefore erred. Further, the Commission 
took into account the value of allowances contained in 
the awards themselves in fixing the allowance. This was 
a process which it rightly described as a matter which 
cannot be done scientifically; in addition it rightly 
described the process as involving a value judgment. It 
made such a judgment in a careful manner upon the 
evidence before it. 

Nothing was said which would persuade us that the 
Commission erred in fixing the quantum which it did. 
In particular, no attempt was made to persuade us that 
allowances were not payable in this case as a matter of 
pure principle. 

For those reasons, the Commission's discretion did 
not miscarry in any respect described in House v. The 
King 55 CLR499, RRIA v. AWU 67 WAIG 320 and 66 
WAIG 1571 (the Acosta Case), Hamersley Iron Pty Ltd 
v. ADSTE 64 WAIG 852 (the ADSTE Case). Those cases 
set out our role in this appeal which was clearly one 
from a discretionary decision or judgment. In reaching 
our decision we apply the principles set out in those 
matters. We are also conscious of what Brinsden P. said 
in FMWU v. HSOA and Others 65 WAIG 2033 at 
2034. 

No ground of appeal is made out. 
The appeal is dismissed. 

Order accordingly. 
Appearances: Mr N.J. Mitsopoulos and with him Mr 

E.S. White on behalf of the appellant. 
Mr G.G. Young on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

State Energy Commission of Western Australia 
and 

Building Trades Association of Unions of 
Western Australia (Association of Workers) and 

Another. 
No. 1610 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER J.F. GREGOR. 

18th day of October 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 31st day of August 1989 and having heard 
Mr N.J. Mitsopoulos and with him Mr E.S. White on 
behalf of the appellant and Mr G.G. Young on behalf of 
the respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
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on the 18th day of October 1989, wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 18th day of October 1989 
ordered that the appeal be dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

State Energy Commission of Western Australia 
and 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. 851 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. PJ. SHARKEY ESQ 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
28th day of September 1989. 

Appeal — application at first instance related to an 
award which was later superseded — experience 
payments — employees acting in higher positions 
not entitled to experience payments —matter for 
interpretation — order issued purporting to vary 
award no longer in existence — order in fact varied 
and interpreted new award — section 40 or section 
46 applicable not section 44 — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal by the appellant, the 
State Energy Commission of Western Australia, against 
a decision of the Commission constituted by a single 
Commissioner contained in an order dated 6 June 1989 
and appearing at page 10 of the appeal book (herein- 
after referred to as "AB"). The appeal was correctly 
brought under section 49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 
Formal parts omitted, the order reads as follows:— 

(1) In addition to the provisions of Clause 6. — 
Mixed Function of Part B — Engine Drivers 
Thermal Power Stations of the State Energy Com- 
mission of Western Australia Wages and Condi- 
tions Award 1988, where an employee is required to 
act in a higher classification, the employee shall be 
paid an allowance calculated by subtracting the 
prescribed on commencement weekly wage rate of 
the employee's permanent classification from the 
prescribed on commencement weekly wage rate of 
the higher classification in which the employee is 
required to act. 

(2) This Order shall operate from the 25th day of 
May 2989. 

The application was one which was the subject of a 
section 44 conference and referral and the schedule to 
the Memorandum of Matters for Hearing and 
Determination read as follows:— 

The union claims that when employees are 
acting in higher positions their experience 
payments should be maintained at the level paid to 
them in their permanent classification. 

The State Energy Commission of Western 
Australia objects and opposes the claim. 

The appellant appealed against the decision in the 
following terms:— 

The State Energy Commission of Western 
Australia (SECWA) considers the Decision dated 
25 May 1989 in matter CR266A of 1989 is contrary 
to the substantial merits of the case. Consequently 
SECWA submits that the Decision granting an 
allowance to be paid to employees who act in 
higher classifications within Part B — Engine 
Drivers Thermal Power Stations of the State 
Energy Commission of Western Australia Wages 
and Conditions Award 1988 be quashed. 

The grounds of appeal are to the effect that the 
Commission:— 

1. Erred in failing to attach sufficient weight 
to 

(a) the agreement that existed between the 
parties concerning the application of the 
higher duties clause in the Engine 
Drivers' (State Energy Commission) 
Award No. 15 of 1977. 

(b) the accepted custom and practice which 
had applied since experience payments 
had been granted in the Engineering 
Trades (State Energy Commission) 
Consolidated Award No. 1 of 1969. 

(c) the accepted custom and practice which 
had been applied since experience pay- 
ments had been incorporated in the 
Engine Drivers' (State Energy 
Commission) Award No. 15 of 1977. 

2. Erred in granting an allowance which has the 
effect of introducing new wage rates into Part B — 
Engine Drivers Thermal Power Stations section of 
the State Energy Commission of Western Australia 
Wages and Conditions Award of 1988. 

3. Erred in concluding that employees do not 
receive the margins for skill when acting in higher 
classifications. 

4. Erred in failing to give effect or proper effect to 
the Wage Fixing Principles. 

5. Erred in failing to attach sufficient weight 
to— 

(a) the potential for flow to other SECWA 
employees. 

(b) the creation of anomalies when employ- 
ees act between classifications. 

6. Erred in interpreting the operation of a clause 
in the award under section 44 when the matter 
should have been referred under section 46. 

The grounds of appeal refer to the wrong date, the 
decision being actually contained in the order made on 
6 June 1989. The reasons for decision are dated 25 May 
1989. However, that is not a fatal defect. 

The respondent argued that the allowance was, as its 
title suggested, an experience allowance paid for the 
.gaining of experience in the classification to which the 
employee is presently appointed. Thus, when the 
employee acted for a short time in a higher 
classification, that employee has not gained the 
experience in the higher classification and therefore the 
payment of the experience allowance was not 
warranted. 

The Commission, at first instance, referred to the 
decision of Johnson C. and to the current award 
provision as being Clause 6. — Mixed Functions Part B 
of the award, the Engine Drivers Thermal Power 
Stations provisions which provided as follows:— 

A worker called upon to perform work carrying a 
higher rate of pay than his classified rate for two 
hours in any day or shift shall be paid higher rate 
for the whole of the day or shift. 
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The expression "classified rate", in the Commission's 
opinion, simply meant the wage rate applicable to the 
employee's permanent classification as contained in 
Clause 29. — Wages of the award (i.e. the "on 
commencement" wage rate). 

The Commission noted that the wage rates specified 
in Clause 29 included the experience payment in the 
third and fourth years of service in the particular 
classification. 

It therefore concluded that from a consideration of 
the history of the experience payments (supra) the pay- 
ments made as SECWA contended for experience 
gained in the employee's permanent classification and, 
the "on-commencement" wage rates for the various 
classifications in Clause 29 of the award plainly 
reflected the agreed and/or arbitrated wage differential 
for the "skills level" ascribed to those classifications. 

The appropriate award (but not at the time the matter 
was referred to the Commission at first instance) is the 
State Energy Commission of Western Australia Wages 
and Conditions Award 1988. Indeed, at the date of the 
decision of the Commission at first instance this award 
was structured into parts, each of which corresponded 
with the several awards it replaced. Part B — Engine 
Drivers Thermal Power Stations, Clause 6. — Mixed 
Functions provided:— 

(1) A worker who is required to perform duties 
carrying a higher rate of pay than his classified rate 
for two hours on any day or shift, shall perform 
such duties as directed and be paid at the higher 
rate for the whole of the day or shift. If called upon 
to perform work carrying a higher rate of pay than 
his classified rate for less than two hours, he shall 
be paid at that higher rate for the time so 
worked. 

(2) Should any worker be required to perform 
work in a lower grade, his wages shall not be 
reduced whilst employed in such capacity. 

It was also submitted that an agreement existed in 
relation to that clause. 

It should be observed that the State Energy 
Commission of Western Australia Wages and 
Conditions Award of 1988 came into operation in 
1989. 

Clause 29. — Wages of this part of the award 
provides:— 

(1) Subject to the provisions of this subclause, a 
worker shall be paid at the rate per week, and in 
addition the special payment, for 371/2 hours' work, 
assigned to his class of work. 

It then provides a list of classifications and total 
weekly wages (including award rate and special 
payment). 

Another relevant document appears at page 15 (AB) 
under paragraph 4. Mixed Functions dated 6 June 1979 
and purporting to be an Industrial Relations 
Instruction issued by the Executive Officer of industrial 
relations of SECWA. The relevant paragraph reads as 
follows:— 

4. Mixed Functions. 
(a) Tradesmen: A Tradesman required to act 

as Electrical Relay Maintainer, Electrical 
Tradesman Special Class, Inspector or 
Toolmaker shall be paid the appropriate 
acting rate relative to his number of years 
experience as a Tradesman with this 
Commission. 

(b) Semi and Unskilled Workers. 
(i) A worker required to act in a 

higher classification shall be paid 
the base rate for that classification 
irrespective of experience or 
continuity of acting. 

(ii) If the worker's classified rate is 
higher than the base rate of the 
classification in which he is acting, 
he is to be paid his own classified 
rate on a "no reduction" basis. 

(iii) Where a worker acts continuously 
in a higher classification followed 
by appointment to that 
classification, the period of acting, 
continuous with his appointment, 
shall be taken into consideration 
in determining the date for wage 
increments. 

It was, however, submitted by Mr Fry that the matter 
before the Commission was properly a matter of 
interpretation (see pages 15-17 of the transcript). It 
therefore should have been processed by way of an 
application pursuant to section 46 (see pages 2 and 79 of 
the transcript). We were referred, in that context, to 
MWU v. Sunnywest Co-Operative Dairies Ltd 45 WAIG 
246. 

In relation to ground 6, it was submitted for the 
respondent that this was not simply a case of 
interpreting current award conditions. In that context, 
we were referred to Nationwide News trading as Sunday 
Times v. Printing and Kindred Industries Union 68 
WAIG 1404. 

The following facts are material. The reasons for 
decision issued on 25 May 1989. The order which was 
the decision appealed against is dated 6 June 1989. and 
is prescribed to operate from 25 May 1989. 

The State Energy Commission of Western Australia 
Wages and Conditions Award 1988 69 WAIG 1970 
issued on 5 May 1989 and operated from the beginning 
of the first pay period commencing on or after 5 May 
1989. 

Clause 6 of Part B — Engine Drivers Thermal Power 
Stations of that award was not drafted in the terms 
interpreted by the Commission at first instance. 

The order appealed against purports to vary the 
award by adding to the provisions of Clause 6. — Mixed 
Functions. That clause was replaced when, from the 
beginning of the first pay period that commenced after 1 
July 1989, the award was varied and completely 
restructured to the extent that Part B — Engine Drivers 
Thermal Power Stations and the other eight parts no 
longer exist. Mixed function provisions which are now 
common to all employees are contained in Clause 7. — 
Mixed Functions (918 of 1989 — not yet reported). 

This matter, at first instance, was the subject of a 
memorandum of matters for hearing and 
determination under section 44 dated 14 April 1989. The 
appeal book reveals the question to be determined by 
the Commission at the commencement of the hearing 
on 10 May 1989. That is contained in the schedule to the 
Memorandum of Matters for Hearing and 
Determination which reads:— 

The Union claims that when employees are 
acting in higher positions their experience pay- 
ments should be maintained at the level paid to 
them in their permanent classification. 

The State Energy Commission of Western 
Australia objects and opposes the claim. 

That is dated 14 April 1989. There is no application or 
copy thereof, commencing the proceedings under 
section 44 in the appeal book, nor is there one on the 
Commission file. 

What happened here was that an order issued varying 
the 1988 award and interpreting the same, almost before 
the award had commenced to operate, in proceedings 
which arose under section 44 in the beginning in 
relation to the now superseded award. 
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Further, the Commission erred in that it embarked 
upon interpreting a mixed function provision that was 
not in fact that which was contained in Clause 6. — 
Mixed Functions of Part B — Engine Drivers Thermal 
Power Stations of the award. It seems to us. the 
Commission may have inadvertently addressed itself to 
Clause 6. — Mixed Functions of Part D — Engineering 
Trades. This part did not apply to the then applicant 
union. That difficulty may have arisen because the 
application related to an award which was later super- 
seded. 

Whilst we are not disposed to read section 44 down, 
we are of opinion [see Nationwide News v PKIU 68 
WAIG 1404 at 1406 and Crewe and Sons Pty Ltd v. 
AMWSU (No. 623 of 1989) (Full Bench) (unreported)] 
that this matter really did involve bald matters of 
interpretation and/or variation of the award which 
should have been heard under section 46 and/or section 
40 of the Act. We are fortified in our opinion by Mr 
Young's assertion (see page 2 of the transcript) that this 
was a section 46 matter. Notwithstanding what Mr 
Bibby submitted at first instance, the Wage Fixing 
Principles could not alter the fact that the matter was 
truly an interpretation of the award. The principles, 
however, might well be relevant to a question of 
variation. 

In addition, it would seem to us that the matter might 
better have been more appropriately dealt with by way 
of variation and definition before the new award issued 
and might to that end have been properly referred by the 
Commission at first instance to the Commission in 
Court Session to that end. In dealing with the matter as 
it did, the Commission erred in the exercise of its 
discretion. 

In the circumstances, the matter was one which was 
properly determinable under section 46, or perhaps 
section 40, or alternatively, section 46 first and section 
40 later. 

We also apply the dicta of Brinsden J. in FMWU v. 
HSOA and Others 65 WAIG 2033. We have no need to 
advert to every ground of appeal. 

For the reasons which we have expressed, the 
Commission at first instance erred in making the orders 
which it did. 

The decision at first instance is quashed, this appeal 
being upheld, and an order to reflect this decision will 
issue. 

Order accordingly. 
Appearances: Mr N.L. Fry and with him Mr S.D. 

Bibby on behalf of the appellant. 
Ms B. Love on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49. 

State Energy Commission of Western Australia 
and 

The Construction, Mining and Energy Workers' Union 
of Australia. Western Australian Branch. 

No. 851 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY ESQ 
COMMISSIONER S.A. KENNEDY 

COMMISSIONER C.B. PARKS. 
28th day of September 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of August 1989 and having heard 
Mr N.L. Fry and with him Mr S.D. Bibby on behalf of 
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the appellant and Ms B. Love on behalf of the 
respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered 
on the 28th day of September 1989, wherein the Full 
Bench unanimously upheld the appeal and gave 
reasons therefor, it is this day, the 28th day of September 
1989 ordered that the appeal be upheld and the decision 
at first instance in matter No. CR266A of 1989 be 
quashed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH — 
Appeal against Decision of 

Industrial Magistrate — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 84. 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
and 

R. and Y. Byl Nominees Pty Ltd as trustee for the 
R. Byl Family Trust trading as Byl Roof Tiling 

Contractors. 
No. 986 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT, P.J. SHARKEY ESQ 

COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH 

4th day of October 1989. 
Appeal against decision of Industrial Magistrate — 

breach of award — Award No. 14 of 1978 — Clause 
28 of award — failure by respondent to make 
available time and wages records to appellant 
union — "reasonable suspicion" of breach 
required under award before inspection — duty of 
employer to maintain and make available for 
inspection time and wages records — union not 
required to particularise suspected breach — 
interpretation of award — appeal upheld. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This was an appeal against the decision 
of His Worship, the Industrial Magistrate, pursuant to 
section 84 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). The 
appeal was properly brought. The decision complained 
about was the dismissal by His Worship on 8 June 1989 
of a complaint by the appellant union which alleged 
that the respondent, between 12 October 1988 and 2 
December 1988, being a party bound by Award No. 14 of 
1978, had committed a breach thereof in that "on both 
occasions they failed to make time and wages records 
available for inspection by a duly accredited union 
official as requested, contrary to Clause 28 of the 
award". This was a proper matter for appeal, being a 
decision as defined in section 84(1) of the Act. 

The reasons for decision appear at pages 4-7 of the 
appeal book (hereinafter referred to as "AB"). 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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The grounds of appeal are as follows:— 
The Learned Magistrate erred in holding that: 

1. the absence of a reference to "reasonable 
suspicion" in correspondance (sic) from 
the Secretary of the Appellant to the 
Respondent compelled the decision that 
there was no case for the Respondent to 
answer 

2. the terms of Clause 28 of the Award 
required the Secretary to allege in the 
demand that he had reasonable grounds 
for suspecting that a breach had been 
committed or, alternatively, required the 
Secretary to allege anything in relation to 
such a demand other than the mere 
making of the demand 

3. any principle enunciated in Morse & 
Thompson v.Harlock 1977 WAR65 was 
applicable to the matter before the 
learned Industrial Magistrate 

4. the learned Industrial Magistrate should 
have held that the terms of the Award 
required the Respondent to comply with 
the Secretary's demand in the form in 
which it was made. 

5. having held that the Secretary did in fact 
hold the required suspicion and that 
suspicion was reasonably held the 
learned Industrial Magistrate ought to 
have held that the Respondent's 
submission of no case to answer failed. 

The appellant seeks orders upholding the 
appeal; quashing the decision of the learned 
Industrial Magistrate to dismiss the complaint and 
an order that the matter be remitted back to the 
learned Industrial Magistrate for further hearing 
and determination according to law. 

The relevant clause is Clause 28 of the Building 
Trades (Construction) Award No. 14 of 1978 which 
reads as follows:— 

(1) Each employer shall keep a record, from 
which can be readily ascertained the following: 

(a) The name of each employee and his/her 
classification. 

(b) The hours worked each day. 
(c) The gross amount of wages and 

allowances paid. 
(d) ... 
(e) The net amount of wages and allowances 

paid. 
(0 ... 
(g) ... 
(h) ... 
(i) 

(2) All records and documentation referred to in 
subclause (1), or copies thereof, shall be available 
for inspection by a duly accredited official of an 
organisation bound by this Award during the usual 
office hours, at the employer's office, or other 
convenient place: 

Provided that— 
(a) An inspection shall not be demanded 

unless the Secretary of the organisation, 
or of a branch of the organisation, 
reasonably suspects that a breach of the 
award has been committed. The 
employer shall within 48 hours supply a 
copy of the record required under sub- 
clause (1) of this clause. 

(b) The employer shall record the location of 
the job if it is outside the radius specified 
in Clauses 12A. —• Fares and Travelling 
(Except Plumbers) or 12B. — Fares and 
Travelling — Plumbers Only. 

The reasons for decision, summarised, are that it was 
alleged that on 12 October and 2 December 1988, the 
defendant failed to make time and wages records 
available for inspection by a duly accredited union 
official. In this context, two letters dated 27 September 
1988 and 24 November 1988 contained at pages 64 and 
66 (AB) (Exhibits E4 and E6) were addressed firstly to 
Ron Byl and secondly to Byl Roofing Contractors and 
signed by Mr R.A. Keegan, Secretary of the appellant 
union. 

There is no evidence of any other communication 
between the Secretary and the defendant as His 
Worship held, and that was in fact the case. 

The first letter dated 27 September 1988 contained the 
following words, inter alia:— 

As a result of information received by this office I 
suspect that a breach or breaches of the Building 
Trades (Construction) Award No. 14 of 1978 may 
have occurred in relation to the employment of 
junior roof tilers. 

It then seeks that the time and wages records be made 
available for inspection. 

Exhibit E5 [page 65 (AB)] is a letter of 3 October 1988 
from Messrs Parker & Parker, which reads, formal parts 
omitted:— 

We are instructed that having regard to the 
provisions of Clause 28 of the Award, our client 
considers that the demand for inspection 
contained in your letter is unjustified and invalid 
and in the circumstances our client does not 
consider himself obliged to make any records 
available for inspection. 

The letter was written on behalf of Mr R. Byl. 
The letter [Exhibit E6, page 66 (AB)] of 24 November 

1988, signed by Mr R.A. Keegan. the Secretary of the 
appellant union, written to the Manager of Byl Roofing 
Contractors, says:— 

As a result of information received by this office I 
suspect that a breach of the Building Trades 
(Construction) Award No. 14 of 1978 may have 
occurred in relation to the employment of junior 
roof tilers. 

His Worship found:— 

(1) That the letter (Exhibit 6) was defective since 
it should have been framed in terms such as "I have 
reason to suspect". 

(2) Failing that, one cannot go to the evidence of 
the -industrial officer Brenda Love, the secretary 
Richard Keegan, or the union organiser Joseph 
Gallagher to ground any reasonable suspicion. 

(3) Applying the authority of Morse and 
Thompson v. Harlock and Others 1977 WAR at 
page 73 His Worship held:— 

Whilst it cannot be said that the secretary 
was not exercising a judicial discretion in the 
second of the two letters as opposed to issuing 
a search warrant in the case quoted I feel the 
same principle applies. 

(4) Thus, for those reasons. Clause 28 has not 
been complied with and the letters were rendered 
bad. There was no obligation on the defendant to 
make the time and wages records available for 
inspection. Thus, he found no case to answer, 
although he specifically found that a prima facie 
case had been made out in respect of all other 
ingredients necessary to make out the complaint. 
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The learned Magistrate was persuaded by arguments 
similar to what were advanced before us by Mr Martin 
that he (i.e. the Magistrate) must be satisfied on the face 
of the request to inspect that it contained an assertion 
that the Secretary of the organisation or a branch of the 
organisation reasonably suspected that a breach of the 
award had been committed. 

The authorities applied by His Worship, and cited to 
him, were those relating to search warrants and their 
issue. 

Quite clearly, the issue of a search warrant which, on 
its face, does not bear evidence of the jurisdiction of the 
authority issuing it, renders the warrant defective. That 
is because, in cases such as Morse and Thompson v. 
Harlock and Others (op. cit.) and Reg. v. Tillet and 
Others; ex pane Newton and Others 14 FLR101, the 
issue of a warrant was authorised by the Criminal Code 
and the Crimes Act (Commonwealth) respectively, 
where if a suspicion existed upon reasonable grounds 
as to certain matters warrants were issuable to enable 
persons to enter houses etc and search for documents 
etc. In other words, warrants conferred authority on the 
persons authorised by the warrant to enter places which 
they had no right to enter otherwise and/or to conduct 
searches. 

What was involved in those cases was the direct 
liberty of the subject in criminal matters where no other 
relationship existed betwen the applicants for warrant 
and the owner/occupier of the location to be entered. 
That is very much distinguishable from the situation 
here. 

In order to put the authorities cited to us in their 
proper context, one should turn to TVW Ltd v. 
Robinson and Cant (1964) WAR33, a judgment of the 
Full Court of the Supreme Court of Western Australia, 
where it was held that the issue of a warrant by a Justice 
of the Peace involved the exercise of a discretion which 
had to be exercised judicially after the consideration of 
evidence in support of a complaint. That is a far cry 
from an informal request in the everyday world of 
industrial relations. 

It is, however, we think, axiomatic that if there are 
decisions emanating from appeals from industrial 
tribunals, and relating to the same clause or a similar 
clause as that under consideration here, they must be 
far more persuasive. There are some not quoted or 
referred to at first instance. 

The leading case in this area is Federated Carters and 
Drivers Industrial Union v. McKay 30 CLR139 where 
Higgins and Starke J.J. were called upon to decide the 
interpretation of a clause of the subject award which 
provided, inter alia, that no authority to inspect should 
be given by the organisation "unless the president and 
secretary have good reason to suspect a breach of the 
award has been committed by the employer whose time 
sheets are to be inspected". It was held, in that case, that 
the refusal of the official demanding inspection of the 
time book to state to the employer the nature of the 
breach of the award which the employer was suspected 
of having committed did not justify the employer in 
refusing to produce the time book for inspection. It was 
also held that, on a prosecution of an employer for a 
breach of the award in having refused to produce a time 
and wages record after a demand made by an official 
authorised by the organisation, it was not necessary to 
prove that the president and secretary of the organisa- 
tion had, when they gave the authority, good reason to 
suspect a breach of the award by the employer. Higgins 
J., with whom Starke J. agreed, held upon a reading of 
the subject clause that there were two conditions 
precedent to the right of inspection. However, it was not 
a condition precedent to the right of inspection that the 
suspected breach should be stated to the employer. 

The High Court held further in that case that there 
was nothing in the award which made it necessary to 
prove that there was good reason to suspect that a 
breach had been committed. That preceded the giving 
of authority and was not a matter for proof at trial. The 
Court also observed that the union may be guilty of a 
breach of the award if it were to issue an authority 
without having good reason to suspect a breach. 

A number of other cases are worthy of mention which 
deal with this subject. The Full Court of the Federal 
Court in Meneling Station Pty Ltd v. AMIEU 77 ALR57 
per Keely, Gray and Ryan JJ. (a strong bench in the 
Industrial Division of the Federal Court), cited 
McKay's Case (op. cit.) with approval, but more in 
relation to what constituted a request to inspect. 

In AMIEU v. Victoria Valley Beef Pty Ltd (1987) 16 
IR267 Evatt J. applied McKay's Case (op. cit.) as 
authority forthe propositions that it was not incumbent 
upon the organisation or its official to state the nature of 
the breach of the award which is suspected before the 
employer is required to produce the record or alterna- 
tively that the refusal of such official to state to the 
employer the nature of the breach of the award which 
the employer was suspected of having committed, did 
not justify the employer in refusing to produce the 
record for inspection. Evatt J. also applied McKay's 
Case (op. cit.) as authority for the proposition that the 
clause in the subject award in that case, did not make it 
necessary for the organisation to prove that the 
particular officer of the organisation had, when he gave 
the necessary authority to the person to carry out the 
inspection, good reason to suspect a breach of the award 
by the employer. 

In McGarry v. School and Office Uniforms Pty Ltd 
(Q6 of 1985) (Federal Court, Queensland), it was held 
that insofar as a suspected breach of the subject award 
was necessary to be proven, an inference that that suspi- 
cion existed was to be drawn from the request in that 
case to inspect. 

In Marbut Pty Ltd v. AEU (1934) 33 CAR558. 
Dethridge C.J. held that the application for an authority 
under section 41 of the then Conciliation and Arbitra- 
tion Act was analogous insofar as it related to suspected 
breaches of an award authority to search under a search 
warrant. However, that related to the statute itself and 
an authority granted not subject to an award and 
certainly not to the specific words of Clause 28 of the 
subject award in this appeal. 

In an unreported decision of the Industrial 
Commission of New South Wales, in Master Ladies 
Hairdressers Association v. Hairdressers and Wig- 
makers Employees Union (No. 463 of 1976) Sheehy J..in 
expressions of opinion only on the subject award in that 
case, made observation upon an earlier case Storemen 
and Packers Case 1951 AR527 at 558 (NSW) where a 
clause with a similar provision was composed. That 
clause referred (see page 5 of Sheehy J.'s decision) to a 
"suspected breach" only. The clause deliberately 
omitted an employer's claim that, at or before the time 
of entering, the union representative should notify the 
employer in writing of the suspected breach including 
particulars thereof. The Full Bench in the Storemen 
and Packers Case (op. cit.) characterised that part of the 
claim as unduly restrictive and at page 8 observed:— 

It appears, therefore, that an employer is not 
obliged to submit to the same sort of investigation 
by a union official as he would if the visit was by a 
departmental officer. He is entitled to resist any un- 
authorised demands and can therefore, in my 
opinion, require someprimafacie evidence that the 
right of the union official is being exercised 
properly. 
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Sheehy J. was of opinion that the conclusion reached 
by the Commission in that case whereby to prohibit 
misuse of powers, and undue interference with work, 
the union representative should upon entering the 
premises state to the employer or his representative the 
nature of the suspected breach and should have access 
only to such time and wages records as related to the 
suspected breach was a correct approach. Those dicta 
were expressed only as opinion and did not take 
account of McKay's Case {op. dr.). 

We thought it important to trace some of the history of 
the interpretation of similar clauses and the considera- 
tion of similar powers elsewhere, in the light of the sub- 
missions made to us. 

Conclusions. 
The method of approaching this matter is, by way of 

interpretation of the award in Northwest Beef 
Industries Ltd and Another v. AMIEU 64 WAIG 2124 
(Industrial Appeal Court). We follow Brinsden J.'s dicta 
set out at page 2127:— 

The principles applied in interpreting awards 
are the same principles as are applied in the Courts 
of law for the construction of deeds, instruments 
and statutes ... Applying those principles the 
argument goes, the meaning of a provision in an 
award is to be obtained by considering the terms of 
the award as a whole. If the terms are clear and 
unambiguous, it is not permissible to look to 
extrinsic material to qualify that meaning. 

The real task for His Worship was the interpretation 
of Clause 28 of the subject award. 

We now consider, consistent with those principles, 
whether the award provision in dispute is clear and 
unambiguous. 

Firstly, the provision [see Clause 28(2)] casts a duty 
upon the employer to keep available for inspection by 
an accredited official those records and documents [i.e. 
the record which an employer is required to keep under 
Clause 28(1)]. They are to be available for inspection 
without notice, no provision for notice having been 
included in the award, during usual office hours at the 
employer's office or other convenient place. 

The words are plain and unambiguous. There is a 
clear duty on an employer under Clause 28 to keep the 
prescribed time and wages records, and to have them 
available for inspection. 

However, Clause 28(2)(a) provides that such an 
inspection shall not be demanded unless the secretary 
of the organisation "reasonably suspects that a breach 
of the award has been committed". 

We apply the reasoning in McKay's Case {op. cit.)to 
the interpretation of this award. The plain expression 
and only condition precedent under Clause 28 to a 
demand for inspection is that the secretary of the 
organisation or a branch of the organisation 
reasonably suspects that a breach has been 
committed. 

There is no expressed requirement in the award that 
the reasonable suspicion in its particulars should be 
stated or that there is a reasonable suspicion. Indeed, it 
is not necessary, following McKay's Case {op. cit.) to 
prove that reasonable suspicion in enforcement 
proceedings. 

There is, on that authority, no need to specify the 
nature of the suspicion, as was done here. The award 
does not require it. 

Quite clearly, and unequivocally, where an 
inspection was demanded and/or carried out where a 
reasonable suspicion did not exist, then the 
organisation involved would be in breach of the award. 

Indeed, some evidentiary difficulty might arise for a 
union acting under that clause or a similar one if some 
notification of the existence of suspicion, oral or in 
writing to the employer, did not occur. 

In any event, it is simply quite wrong to apply the 
formality attendant upon the issue of a warrant to enter 
someone's premises to the right to inspect records kept 
by a person who has a duty to maintain them and, 
indeed, a duty to maintain them for inspection, subject 
to the safeguard which the award provides against un- 
reasonable inspections, unnecessary interference with 
work and, in any event, the reasonable exercise of the 
right. In the terms of the award in this case, the clause is 
expressed more strongly than the clause in McKay's 
Case {op. cit.) because of the specific and positive duty 
cast on the employer by Clause 28 to keep records and 
keep them for the purposes of inspection. 

Even if we are wrong in so holding, then the request as 
couched was quite sufficient in the industrial context 
for the purposes for which it was used. We say that 
because the request could have been made orally. We 
say that also because of the manner in which requests 
were held to be valid in the Meneling Station Case {op. 
cit.). 

The authorities relating to search warrants are in- 
appropriate. They relate to judicial acts by judicial 
officers, or, alternatively, administrative acts by judicial 
officers exercising a jurisdiction. This case does not 
resent an intrusion of the type authorised by warrants. A 
major distinguishing factor is the specific duty to keep 
records for inspection. 

Practically, in this case, there is a further distinction. 
A search warrant is issuable after a hearing to authorise 
police officers to enter into premises where they have 
not authority to enter otherwise, to search and obtain 
evidence of the commission of criminal offences. In this 
case, the award imposes a duty on an employer to 
maintain records of the wages which it pays its 
employees. The appellant union, by virtue of its 
registration under the Act, represents the employees of 
the respondent. The respondent has a duty to pay wages 
etc in accordance with the award. It has a duty to record 
that it has not done so. It has a duty to maintain those 
records for inspection. It has a duty to afford inspec- 
tion. The union, representing the recipients of the wages 
payable pursuant to an award which attaches to these 
conditions of service [see Amalgamated Collieries of 
WA Ltd v. True (1938) 59 CLR417] has a right to inspect 
the records. However, the right can be exercised only in 
certain circumstances which the plain words of the 
award prescribe. The situation is for those reasons quite 
distinguishable from that which exists in the case of the 
application, issue and use of a search warrant. 

In any event, if we are wrong in that the words used in 
the award are such that if a formal notice were necessary 
in this matter, then there was substantial compliance 
with Clause 28(2) in the words used in the letter (see 
Scurr v. City of Brisbane 133 CLR242). 

The sort of generous interpretation extended to union 
rules, because they are not drafted by lawyers (see R. v. 
Aird; ex pane AWU 129 CLR654 at 659) should also be 
applied to ordinary communication between employer 
and union and vice versa in the everyday industrial 
world. 

There was, prima facie, a case of a refusal to permit 
inspection, in breach of the award. 

In the circumstances, the grounds of appeal are made 
out. The decision will be suspended and the complaint 
remitted to the learned Industrial Magistrate or another 
Industrial Magistrate (in the event of His Worship not 
being available) to be dealt with according to law. That 
would seem the most appropriate course in a case where 
the appeal was against a dismissal based on the 
Industrial Magistrate upholding a submission by the 
employer of no case to answer at first instance. 
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There was. in view of His Worship's finding that all 
other relevant matters were proven, a case to answer. In 
failing to so find. His Worship erred. 

Order accordingly. 
Appearances: Mr D.H. Schapper for the appellant. 
Mr K.J. Martin (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 84. 

The Construction. Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
R. and Y. Byl Nominees Pty Ltd as trustee for the 

R. Byl Family Trust trading as Byl Roof Tiling 
Contractors. 

No. 986 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY ESQ 
COMMISSIONER R.N. GEORGE 
COMMISSIONER A.R. BEECH 

4th day of October 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 17th day of August 1989 and having heard 
Mr D.H. Schapper on behalf of the appellant and Mr 
K.J. Martin (of Counsel) on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 4th day of 
October 1989 wherein the Full Bench unanimously 
upheld the appeal and gave reasons therefore, it is this 
day, the 4th day of October 1989 ordered that the matter 
be remitted to the Industrial Magistrate or to another 
Industrial Magistrate for further hearing and 
determination according to law. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY. 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

Gandy Timbers Pty Ltd 
and 

The West Australian Timber Industry 
Industrial Union of Workers, 
South-West Land Division. 

No. 1653 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.J. MARTIN. 
2nd day of November 1989. 

Appeal — breach of award — award 36 of 1950 — 
contract of service — failure to pay wages in lieu of 
notice — appellant submitted that employee not 
terminated but left of his own accord — conflicting 
evidence — question of credibility — demeanour 
of witnesses — Magistrate accepted evidence of 
union — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This was an appeal by Gandy 
Timbers Pty Ltd against the decision of His Worship, 
the Industrial Magistrate, whereby His Worship, on 23 
June 1989, found that the appellant had committed a 
breach of the subject award, cautioned it, ordered it to 
pay $312.75 to one Robert Harold Ellis, an employee, 
together with costs of $22.70. 

The appeal is brought under section 84 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The order was made following a hearing upon a 
complaint brought under section 83 of the Act. 

The complaint, summarised, alleged that Gandy 
Timbers Pty Ltd. the defendant, being a party bound by 
Award No. 36 of 1950, had between 8 December 1988 
and 13 December 1988 at Jardee committed a breach of 
the said award in that "They failed to observe the 
provisions of that Award with respect to Clause 26.— 
Contract of Service, in that they failed to pay one week's 
wages in lieu of notice. An amount of $316 is claimed on 
behalf of Mr R. Ellis". 

The subject award is the Timber Workers Award No. 
36 of 1950 (as amended and consolidated). 

The relevant clause is Clause 26 which provides:— 
(1) Except, in the case of a pieceworker or a 

casual worker, whose engagement shall be by the 
day, the contract of service of every worker shall be 
by the week terminable by one week's notice on 
either side given on any working day or by the 
payment or forfeiture, as the case may be. of one 
week's wages. Provided that in the case of work in 
the bush and at bush mills, such notice may be 
dispensed with by consent in writing by the 
employer and worker. 

(2) For the purpose of this clause every worker 
shall be deemed a casual worker for the first week 
of his employment and during this period his 
engagement shall be from day to day but any 
worker dismissed through no fault of his own 
before the expiration of the first week of 
employment shall be paid as a casual worker. 

(3) ... 
(4) ... 
(5) The employer may at any time dismiss a 

worker without notice for good cause and in such 
case wages shall be paid up to the time of dismissal 
only. 
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His Worship's reasons were given ex tempore and 
appear at pages five to six of the appeal book 
(hereinafter referred to as "AB"). After referring to the 
admitted relevant facts, including respondency by 
common rule, that the subject worker. Mr Robert Ellis, 
was an employee of the respondent, and that both 
employer and employee were bound by the award. His 
Worship went on to make certain findings. The matter 
clearly turned upon whether Mr Ellis was, in now 
familiar parlance, "terminated". His Worship found 
that, on the morning of the event complained about, 
there was a dispute between Mr Ellis and Mr Bruce 
Gandy, a part owner (as His Worship described it) of 
Gandy Timbers Pty Ltd. the appellant in this appeal, 
and respondent at first instance. 

His Worship also found that Mr Ellis walked off the 
site and that he had the permission of the leading hand. 
MrTuthill. to leave the site. The question was whether or 
not when he returned to the site that afternoon (the 
afternoon of 8 December 1988) Mr Ellis' services were 
terminated by the respondent at first instance. Gandy 
Timbers Pty Ltd. 

His Worship then found and we quote in full the 
relevant passage:— 

We know that he did go back onto the job that 
afternoon. Mr Glynn Gandy has told us that he did 
so. Mr Glynn Gandy said that he approached him 
and there was a discussion about the incident that 
occurred that morning with Mr Bruce Gandy and it 
is for the complainant to prove on the balance of 
probabilities that he was in fact terminated that 
afternoon, and after considering his evidence 
together with that of Mr Karahoutis. I find it proven 
on the balance of probabilities that his services 
were in fact terminated that afternoon by Mr 
Glynn Gandy and the reason for the termination 
was the dispute that Mr Ellis had with Mr Bruce 
Gandy that morning, and I find that this 
termination wasn't accompanied by one week's 
notice, which should have been done in the 
circumstances of the case.... 

The evidence, briefly, was as follows. Mr Ellis, as of 8 
December 1988 (i.e. Mr Robert Harold Ellis), had 
worked for Gandy Timbers of Jardee for approxi mately 
four years. On the morning of 8 December 1988 Mr 
Bruce Gandy asked him if he would go down and pre- 
dress or stack the timber. Mr Ellis informed Mr Gandy 
that this could not be done because there was timber 
still to come onto the round table for an order that they 
were making up for the trains. Mr Ellis alleged that Mr 
Gandy was abusive towards him and told him "You can 
go. You're finished. If you won't want to do the darned 
work, you know, we don't want you here" and then 
left. 

Since he could not find the foreman. Mr Glynn 
Gandy. Mr Ellis approached his "immediate boss", Mr 
AlanTuthill and told him that he was going into town to 
see the union organiser. Mr Denis O'Connell, whom he 
saw and who told him to go back to work. Mr Ellis went 
back to work after lunch and was approached by Mr 
Glynn Gandy who asked him what was going on and 
told him "He doesn't want you here, what are you doing 
here?" Mr Ellis denied that he had resigned and after 
lunch he spoke to Bruce Gandy and Glynn Gandy and 
alleged that Glynn Gandy asked Bruce Gandy what the 
problem was. Bruce Gandy alleged that Mr Ellis would 
not do what he was told and Glynn Gandy asked Bruce 
Gandy if he could work with Mr Ellis and Bruce 
Gandy's reply ws that he did not want him there. Bruce 
Gandy then walked away. There was no offer of an 
alternative job on Mr Ellis'evidence. Bruce Gandy had 
already said [see page 14 (AB)] that he did not want him 
there. 

There was evidence from Alan Tuthill who confirmed 
that Mr Ellis had approached him on 8 December 1988 
and said that he wished to discuss with Denis 
O'Connell a disagreement he had had with Bruce 
Gandy, and he gave him permission to leave the site for 
that purpose. 

Another employee. Mr John Karahoutis, a leading 
hand at Jardee, said that Mr Glynn Gandy told him 
about 2.30 p.m. that Bruce Gandy had sacked Robert 
Ellis and that he did not want him to work in the mill 
and there was nothing Glynn Gandy could do about it 
because Bruce Gandy overrode everything. Mr Ellis 
also told him immediately after lunch that Bruce 
Gandy had sacked him. 

Mr Denis O'Connell, in evidence, confirmed that he 
had given advice to Mr Ellis. 

The evidence of Mr Bruce Richard Gandy was that 
Mr Ellis had told him on 8 December 1988 that he was 
not going to gauge any more timber, and that later, at 
about 10.30 a.m., he refused again, and he refused on a 
third occasion, and that following that Mr Ellis had left. 
He next saw Mr Ellis at 12.30 p.m. when he came back to 
work after lunch. He was standing talking to Glynn 
Gandy. Mr Ellis alleged that Glynn Gandy said to 
Bruce Gandy in his presence "Are you prepared to work 
with Bob?" and Mr Bruce Gandy said he was prepared, 
and Mr Ellis said he could not accept that. Mr Ellis then 
got into his ute and drove off. Bruce Gandy said in 
evidence that he had not sacked Mr Ellis. However, he 
said that he had said earlier to Mr Ellis that he was 
within his rights to sack Mr Ellis for refusing to do part 
of his normal job. This was about 10.30 a.m. He was then 
simply warning Mr Ellis of the possibility of sacking 
him. Bruce Gandy's first request to do the gauging had 
been about 8.00 a.m. Mr Bruce Gandy said that he could 
not sack Bob Ellis, but did not unequivocally deny Mr 
Karahoutis' evidence that he, Bruce Gandy, said that he 
had sacked Mr Ellis. 

Glynn Trevor Gandy, the mill manager at Jardee 
Mill, saw Mr Ellis about 12.30 p.m. on 8 December 1988 
when he went back to his job and said he had had a 
barney with Bruce that morning (that is Bruce Gandy). 
and that he had been to see the union representative. He 
then said "Are you happy to work with Bob?" to Bruce 
who said "Yes, certainly" and he said "Can you live with 
that. Bob?" and Bob said "No". Glynn Gandy then 
asked Mr Ellis to come inside and he refused. Glynn 
Gandy also gave evidence that he has the final decision 
to hire and fire. He could not recall a conversation along 
the line of "What are you doing here. Bob? Bruce sacked 
you", which was alleged to have occurred with Mr 
Ellis. 

We have canvassed this evidence in detail because it 
clearly shows a conflict between the two sides. It was 
open to His Worship to accept the evidence of either. He 
accepted that of the respondent's witnesses. That, as the 
evidence we have outlined shows, does not demonstrate 
any palpable error or. indeed, any error. We will 
elaborate later. 
Conclusions. 

The principles for appeal courts or tribunals to apply 
in cases such as this are set out in Jones v. Hyde 85 ALR 
23 and Martin v. Option Investments (No. 2) (1982) VR 
464 [see also Arpad Security Agency Pty Ltd v. FMWU 
(No. 2) 69 WA1G 2662], 

They are authority for the proposition that:— 
(1) An appellate court should be slow, in 

questions of credibility, to interfere with the 
findings of a court at first instance which has the 
advantage of seeing the witnesses give evidence. 
We refer particularly to what Starke A.C.J. said in 
Martin's Case (op. cit.) at pages 468-469. We 
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particularly adopt what was said on page 468 from 
lines 39 to 50, where it relates to the particular facts 
of Martin's Case. 

(2) It should not interfere, unless it happens that 
there is a palpable error. 

(3) It is not necessary for the court at first 
instance to say that it has made findings on the 
basis of credibility and it may well appearclear that 
it did so make them. All of the evidence should be 
looked at in context. 

In this case, if one looks at the evidence and the 
clearly conflicting evidence of the two Messrs Gandy 
and other persons called for the respondent, the 
credibility, including the demeanour of witnesses, must 
have played a part. In addition, a scrutiny of the 
evidence set out above shows that it was open to the 
court to accept the evidence of Mr Ellis and his 
witnesses rather than that of Messrs Gandy. Once that 
evidence was accepted. His Worship was quite clearly 
entitled to find that there had been a dismissal by Mr 
Bruce Gandy. and that a breach of the award occurred, 
because the requisite notice was not given. We should 
also add that we have not the difficulty with Mr 
Karahoutis' evidence that Mr Williams in his careful 
argument sought to persuade us to have. His 
conversations with the Mr Glynn Gandy. recounted in 
evidence, were in effect admissions against interest by a 
person who was a major employee of the appellant, and 
were obviously an integral part of the whole event as 
well. 

At no time was it argued before us that there was a 
dismissal for good cause without notice under Clause 
26(5) of the award. That would not appear to have been 
any part of the appellant's case at first instance. 

His Worship did, however, err in saying that there was 
a dismissal effective by Mr Glynn Gandy on the 
afternoon of 8 December 1988. Clearly, on Mr Ellis' 
evidence, the only dismissal which occurred was 
effected by Mr Bruce Gandy on the morning of 8 
December 1988, and later confirmed in the afternoon. 
Within the principles which we have set out on pages 
five to six above no error occurred. We would add that 
the principles applicable to discretionary judgments do 
not apply before us. The judgment at first instance was 
not a discretionary judgment as defined in Norbis v. 
Norbis 65 ALR 12. 

When we as a Full Bench peruse the transcript, it is 
nonetheless clear what course His Worship took, and it 
was clearly open to him on the evidence to do so for the 
reasons which he expressed and for the reasons which 
we have expressed. We think that is clear, 
notwithstanding the unusual sparseness of His 
Worship's reasons. 

The appeal will be dismissed. 
Order accordingly. 

Appearances: Mr B.D. Williams for the appellant. 
Mr M.G. Loader for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 84. 

Gandy Timbers Pty Ltd 
and 

The West Australian Timber Industry- 
Industrial Union of Workers, 
South-West Land Division. 

No. 1653 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT. P.J. SHARKEY Esq 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.J. MARTIN. 
2nd day of November 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of October 1989 and having heard 
Mr B.D. Williams on behalf of the appellant and Mr 
M.G. Loader on behalf of the respondent, and having 
reserved judgment on the matter and judgment being 
delivered on the 2nd day of November 1989 wherein the 
Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day. the 2nd day of 
November 1989 ordered that the appeal be dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

FULL BENCH — 
Unions — Application for 

Variation of Rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 62. 
The Civil Service Association of Western Australia 

Incorporated 
No. 1214 of 1989. 

BEFORE THE FULL BENCH 
THE PRESIDENT. P.J. SHARKEY ESQ 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS 

20th day of October 1989. 
Application to alter registered rules — eligibility of 

union employees to become members of union — 
objections lodged by members — opinion of 
membership not ascertained — resolution to alter 
rules approved by Council of the applicant — 
Council had no express power — non-compliance 
with applicant's rules — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision 
of myself and Negus C. This was an application by The 
Civil Service Association of Western Australia 
Incorporated ("the CSA") for alteration of its rules. 



In fact, the application provided for the addition of a 
new rule 6(d) to read as follows:— 

Rule 6. — Membership. 
(a) Membership shall be confined to any person 

who is: 
(1) ... 
(2) ... 
(3) ... 
(4) ... 
(5) ... 
(6) ... 
(7) ... 
(8) ... 
(9) •.■ 

(b) ... 
(c) ... 
(d) Notwithstanding any of the foregoing, such 

persons who are employees of the Civil Service 
Association of WA (Inc.) provided that 
persons who are employees of the Civil Service 
Association are not eligible to hold the office 
of President, Vice-President or Honorary 
Treasurer nor are they eligible to become 
members of the Executive Committee or 
Finance Committee. 

(e) ... 
(0 ... 

The objections, each dated 15 August 1989, were filed 
by Mr Jan Herman Kaub and Mr Wim Bresser and 
dated, in respect of each gentleman, 15 August 1989. 

Mr Kaub's objection was as follows:— 
Comparable state jurisdiction Public Service 

Associations do not provide (externally to the 
Service employed) staff, membership eligibility. 
At the very most their nominal status is as 
Associate. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— 
Membership admittance for staff allows possible 
bias decision-making on Policy and implementa- 
tion with undue influence over lesser informed 
membership for misdirected control. 

Mr Bressers objection was in the following 
terms:— 

That the granting of voting rights would be 
contrary to accepted practices. 

The objector is or is likely to be affected by the 
application in the following manner, namely:— 
Undue influence by paid staff on matters concern- 
ing the efficient running of the union. 

We are satisfied that, as members of the applicant 
Association, the objectors had sufficient interest in the 
matter to appear and be heard in relation to the objec- 
tions, under section 55(2)(c). 

We have to be satisfied that those matters required to 
be complied with or in relation to which we are required 
to be satisfied pursuant to section 55, section 56, section 
58(3) and section 62 of the Industrial Relations Act 1979 
(as amended) ("the Act") have been complied with. We 
will turn to that aspect in more detail later. 

We are also satisfied, having heard that the member- 
ship numbers of the Association are 22 000 (at least 
approximately), that less than five per cent of the 
members of the organisation have objected to the pro- 
posed alteration or a majority of the members who 
voted in a ballot conducted in a manner approved by 
the Registrar "has authorised or approved the proposed 
alteration". 

Section 62(3) provides:— 
Subject to subsection (8) of section 71, the 

Registrar shall not register an alteration to any rule 
unless, after consulting with the President, he is 
satisfied that— 

(a) the application has been authorized in 
accordance with the rules of the 
organization; 

(b) reasonable steps have been taken to 
adequately inform the members— 

(i) of the proposal for alteration and 
the reasons therefor; and 

(ii) that the members or any of them 
may object to the proposed altera- 
tion by forwarding a written 
objection to the Registrar, 

and, having regard to the structure of the 
organization and any other relevant cir- 
cumstance, the members have been 
afforded a reasonable opportunity to 
object to the alteration; and 

(c) less than five per centum of the members 
of the organization has objected to the 
proposed alteration or a majority of the 
members who voted in a ballot conducted 
in a manner approved by the Registrar 
has authorized or approved the proposed 
alteration. 

We adverted to the evidence in this matter and we 
examined the existing rules which relate to alteration of 
rules, in particular. Rule 9. Rule 9(a) provides:— 

No amendment addition to, variation, recession 
(sic), or substitution of this Constitution and Rules 
shall be made unless a notice of the proposed al- 
teration and the reasons therefore, is posted or 
delivered to each and every financial member of 
the Association. 

The onus is upon the applicant union to establish, on 
the balance of probabilities, that it has complied with 
the provisions of the statute, except for section 54(2). 

The evidence was that there was posted to each 
member a copy of the CSA Journal (Exhibit 7) of 23 
June 1989 containing, and specifically setting out, the 
proposed alteration. The issue bears on the front in 
black print in a yellow box the following words: 

This journal has been posted out to all members 
due to rule changes in the CSA Constitution. See 
page 18. 

The reasons for the alteration to membership were set 
out in that notice and there is a paragraph in the notice 
which says: 

Any member may object to these proposed 
alterations by forwarding a written objection to the 
Registrar of the Western Australia (sic) Industrial 
Relations Commission, at 815 Hay Street, Perth 
6000 to reach him no later than 21 days after the 
date of receipt of this notice. 

It is clear that the objectors were members of the 
Association, it was so conceded, and it is clear that the 
Association is one registered as an organisation under 
this Act. 

The objections expressed before us by Mr Kaub and 
Mr Bresser were along the lines of their written 
objections. In addition, they asserted that non- 
industrial office staff were traditionally covered in other 
unions such as shop assistants and metal workers and 
others by the Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch ("the 
FCU"). 

It is significant that there was no objection to this 
amendment by the FCU no appearances on behalf of 
the FCU and no real evidentiary prospect of overlap 
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mooted before us. Indeed, the eligibility rule of the ECU 
was not before us in evidence. We are, therefore, 
satisfied that there is no obstacle on that basis raised 
before us as under section 55(5). In that decision, we 
follow what was said by Olney J. in FMWU v. HSOA 
(1985) 65 WAIG 2033. 

Mr Kaub submitted that the proposed alteration 
should have been put to the members. Subrules (a) and 
(b) of Rule 9. — Alteration of Constitution provides for 
the giving of a notice to the members. Rule 9(a) 
provides:— 

No amendment addition to, variation, recession 
(sic), or substitution of this Constitution and Rules 
shall be made unless a notice of the proposed 
alteration and the reasons therefore, is posted or 
delivered to each and every financial member of 
the Association. 

In addition to fulfilling the requirements of subrules 
(a) and (b) of this rule the Association may 
(our underlining) call a special general meeting to 
ascertain the views of the members of the Association. 
In other words, it has a discretion to ascertain those 
views, a discretion which must be exercised bona fide 
and reasonably. 

Further, there is no provision in the rules for how an 
alteration to the rules is to come into effect. The Council 
of the Applicant union, for example, has no express 
power to propose any alteration of rules. That is quite 
clear. 

There are a number of authorities, consideration of 
which assist us. In WA Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of Workers 
65 WAIG 2241, the Full Bench held that a member had 
sufficient interest to lodge an objection to the alteration 
of the rules of a union (see page 2242). We respectfully 
agree with the views reached there. At page 2242 the Full 
Bench said:— 

In our view, the Full Bench cannot be satisfied 
that an application has been authorised in accord- 
ance with the rules of the organisation unless the 
steps required by its rules legitimatise the subject 
matter of the application have been complied with. 
If, as the objecting organisations contend, the 
amendments have not been processed in the 
manner prescribed by the rules, it cannot in our 
view be said that the application has been 
authorised in accordance with them. 

The making of the application is but one of a 
number of steps which the Act and the applicant's 
rules require must be undertaken to achieve the 
desired result. 

We adopt and apply that dictum. 
In addition, we agree with what was held in that case 

(see page 2243) that section 55(4) [now section 54(2)] 
requires the Full Bench to dismiss an application 
unless it is satisfied that the requirement of the sub- 
sections have been met. 

In that case, the Full Bench also held that the 
marking of journals with a notice in similar terms to 
that which was forwarded to members here, was 
sufficient notice. 

The Full Bench held that compliance occurred 
within the section if on a proper construction of the 
notice a reasonable member of the organisation would 
understand that the member has a right to object to all 
or any of the amendments. [A narrow and formal 
construction of rules is unwarranted (see per Mason J. in 
R. v. Cohen and Others; ex pane Motor Accidents 
Insurance Board 27 ALR263 at 270]. 

In ETU v. ADSTE 62 WAIG 511 Brinsden J. said (see 
page 514) that what members have to be told in a notice 
under section 55(4)(b)(iii) is that they have the 
A72621-2 

opportunity of objecting to the making of the 
application. That is a case of some interest. 

The first notice in that matter was subsequently 
remedied by a further notice. 

The first notice had advised members that the union 
intended to apply to the Registrar for registration of the 
proposed alteration after the expiry of 21 days from the 
date of issue of the notice, and further stated that 
members might object by forwarding a written 
objection to the Registrar to reach him no later than 21 
days after the issue of the notice. 

In addition (on the authority of that case), and on the 
plain words of section 55(4), the Full Bench may only 
exercise its discretion to refuse to authorise the 
alterations if it forms the opinion that the alteration is 
not necessary or desirable or would not be likely to 
advance the purposes and objects of the Act. That 
section is now section 55(2). 

Whether notice is adequate is, of course, a question of 
fact in all the circumstances. 

Registration of an alteration is to be granted unless 
the Full Bench can be persuaded of, or reaches the 
necessary opinion that the alteration is not necessary or 
desirable, or would not be likely to advance the 
purposes and objects of the Act [see per Brinsden J. in 
ETU v. ADSTE (op. cit.) at page 514], 

We now turn to the evidence in this matter and 
section 62(3). That section commands the Full Bench to 
refuse an application unless it is satisfied firstly, that the 
application has been authorised in accordance with the 
rules of the organisation. Rule 9 is the relevant rule and 
makes no provision for authorisation of an alteration 
except that it provides in Rule 9(c):— 

In addition to fulfilling the requirements of sub- 
rules (a) and (b) of this rule the Association may 
call a special general meeting to ascertain the views 
of the members to the proposed alteration. 

Rule 9(a) and (b) requires that no amendment, 
addition to, variation, rescission or substitution (of the 
rules) shall be made unless a notice of the proposed 
alteration and the reasons therefore are posted or 
delivered to each and every financial member of the 
Association. The notice informs members that they 
may object no later than 21 days after the forwarding of 
the receipt of proposed notice. 

We refer to Exhibit 7 herein, a copy of the Civil 
Service Journal. As a means of circulation of the 
proposed alteration, herein, whilst it leaves something 
to be desired, it still suffices, see the Carpenters Case (op. 
cit.). It bears a notation on the front page indicating that 
the notice is on page 18. 

It contains reasons for the rules alteration, and a 
notation as follows:— 

Any member may object to these proposed 
alterations by forwarding to the Registrar of the 
Western Australian Industrial Commission at 815 
Hay Street Perth 6000 to reach him no less than 21 
days after the date of receipt of this notice. 

That notice complied with the rules. 

However, the gazettal notice gives a further 
opportunity to members (see 69 WAIG 2274). In the 
circumstances, we find that reasonable steps were taken 
to adequately inform members [see section 62(3)(b)]. 

The proposed alteration was approved on 8 June 1989 
by a resolution of the Council. The Council has the 
management of the Association vested in it by rule 12. It 
has, clearly, however, no express power to resolve to 
alter the rules. 

It has the power under rule 12(2) to interpret doubtful 
rules. It would be implicit, however, in the power to 
manage, that the Council is authorised to introduce the 
alteration. We say that because it being charged with the 
management, a duty to take initiatives for the welfare of 



3250 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

the applicant organisation obtains. Having done that, it 
had no power to approve the amendments, either 
expressed or implied. 

In any event were we wrong in that, having regard to 
the comparatively radical nature of the alterations, we 
think that the opinion of the membership should have 
been first ascertained. It seems to us that for the 
employees of the association to become members, and, 
in theory, employees under an award to which the 
applicant is a party, and thus entitled to have the same 
enforced against it. by its members, is such an 
important matter that we could not be satisfied that the 
application had been authorised in accordance with the 
rules of the organisation when a special general 
meeting's views had not been ascertained. In any event, 
as we have said, there is no other mechanism provided 
to have the alteration of rules agreed to. 

We would add that, whilst the matters raised under 
section 62(3) are not the subject of the objection herein, 
that does not absolve the Full Bench from its own duty 
cast upon it in clear terms under section 62(3). Unless we 
are satisfied as to the matters enunciated in section 
62(3), we are clearly forbidden from authorising 
registration (see section 3 and section 56 of the 
Interpretation Act if further authority were necessary 
for that proposition). We cannot be satisfied that the 
proposed amendment was made in accordance with the 
rules of the applicant organisation. 

Having regard to the notice of amendment, we are of 
the opinion that it sufficiently complies with section 
55(4Xb)(i). (ii) and (iii). The text of the notice reveals 
that. 

Thus, we are satisfied that compliance occurred there 
with section 55(4)(b)(i). (ii) and (iii). We are also 
satisfied that less than five per cent of the members 
object [see section 54(2)]. We are not of the opinion that 
there is anything before us which requires us reaching 
the conclusion that there is good reason consistent with 
the objects prescribed in section 6 of the Act that we 
ought to exercise our discretion not to authorise the 
alterations sought. However, because of the failure to 
comply with the section 62(3) matters referred to above, 
we are required to dismiss the application by virtue of 
section 54 and section 55. It is indeed quite clear to us 
that the alterations were not authorised in accordance 
with the rules of the applicant organisation. 

In the circumstances the application to alter the rules 
is dismissed for those reasons. 
FIELDING C: I have the advantage of reading in draft 
the Reasons for Decision to be published by the 
President and Negus C. I agree that the Application 
should be dismissed with the following observations. 

I agree with the President and Negus C. for the 
reasons they state that the Applicant does not appear to 
have complied with its Rules in purporting to make the 
amendments in question. 

The Rules of the Association are silent as to how, once 
notice is given to each and every member, the Rules are 
to be amended. The Association's Council on this 
occasion resolved to make the amendment in question 
but it is not clear to me under what authority it 
purported to do so. Rule 12 vests the management of the 
Association in the Council. In my view to manage the 
Association is one thing but change its constitution is 
another. Rule 12(j) expansively sets out the powers of 
the Council. The power to amend the Constitution and 
Rules is not listed amongst those powers. Sub- 
paragraph (x) authorises the Council to "consider all 
matters or questions affecting the welfare of members 
and to take such action as may be deemed necessary in 
regard thereto". Again, 1 would not have thought that 
power gives the Council authority to act in the way in 
which it did on this occasion, even if one of the reasons 
for the amendment was the desire to have employees act 

as delegates to the Trades and Labor Council. The 
Council by Rule 12(k) is empowered "to interpret 
doubtful rules and in matters in relation to which this 
Constitution and Rules are silent, may regulate its own 
procedure." I would not have thought that attempting to 
amend the Rules in the way proposed was a matter of 
regulating the Council's procedures. 

In fulfilling the requirement to give notice to 
members of a proposed alteration to the Rules Rule 9(c) 
provides that "the Association", which presumably for 
these purposes can be taken to be the Council, "may call 
a special general meeting to ascertain the views of the 
members to the proposed alteration". Clearly that is dis- 
cretionary and therefore it might reasonably be argued 
that it is not necessary for a resolution amending the 
Rules to be put to a meeting of the members. Even so. 
and notwithstanding the Council's authority to manage 
the Association, it is difficult to conclude that the 
Council is thereby authorised to amend the Rules, 
subject of course, to the statutory constraints imposed 
by the Industrial Relations Act. 

Further. I consider there is reason to doubt that the 
Rules were complied with in another respect. 

The material lodged in support of the application 
suggests that The Civil Service Journal was posted to the 
last known address of "each member" of the 
Association. However, there was some information to 
suggest that where a number of members were residing 
at the same place, as for example a married couple, one 
copy of the Journal was sent to them jointly. If that was 
the case I doubt whether it could fairly be said that the 
notice was posted to "each and every" financial member 
of the Association as Rule 9(a) requires. A notice may 
have in those circumstances been posted to every 
financial member, but not to each member since those 
in the one household were called upon to share a 
notice. 

In addition to the reasons given by the President and 
Commissioner Negus for dismissing the application. I 
consider that provisions of section 55(5) of the Act also 
operate as bar to the application on this occasion. 

Section 55(5) provides as follows: 
Notwithstanding that an organisation complies 

with section 53(1) or 54(1), the Full Bench shall 
refuse an application by the organization under 
this section if a registered organization whose rules 
relating to membership enable it to enrol as a 
member some or all of the persons eligible, 
pursuant to the rules of the first mentioned 
organization, to be members of the first mentioned 
organization unless the Full Bench is satisfied that 
there is good reason, consistent with the objects 
prescribed in section 6, to permit registration. 

Section 6 relevantly lists amongst the principle 
objects of the Act the following: 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage so far as practicable, overlapping 
of eligibility for membership of such 
organizations; 

In this case the Full Bench was informed by Mr 
Howlett as agent for the Association, that there are 
approximately 50 employees who would be affected by 
this application. Although we were not told of the 
vocations occupied by those persons it is reasonable to 
suppose that at least some are engaged as telephonists, 
receptionists, typists and/or word process operators. 
Prima facie, they would be eligible for membership of 
the Federated Clerks' Union of Australia Industrial 
Union of Workers. Western Australia Branch. Its rules 
enable it to enrol persons "engaged in any clerical 
capacity, including telephonists, or in the occupations 
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of shorthand writing, typing or on calculating, billing or 
other machines designed to perform, or assist any 
clerical work whatsoever." In those circumstances by 
force of section 55(5) the Full Bench is bound to refuse 
the application unless it is satisfied that there is good 
reason consistent with the objects prescribed in section 
6, to permit registration of the proposed amendment. 

The effect of the discretion imposed by section 55(5) 
was considered by the Industrial Appeal Court in 
Federated Miscellenaous Workers' Union of Australia, 
Hospital, Service and Miscellaneous. WA Branch and 
Federated Clerks Union of Australia Industrial Union 
of Workers, WA Branch and Others (1985) 65 WAIG 
2033. In that case Olney J. observed at page 2036: 

Some particular features of section 55(5) warrant 
consideration in this context. First, it is expressed 
in mandatory terms. Registration is to be refused 
unless good cause is shown. Second, the factual 
criterion in giving rise to the operation of the sub- 
section is the existence of a registered organisation 
whose rules relating to membership enable it to 
enrol as a member some or all of the persons 
eligible to join the applicant. It is no longer a case of 
considering whether "the members or the bulk of 
the members" may conveniently belong to a 
registered union. It is sufficient if "some" potential 
members of the applicant body are eligible for 
membership of the registered organisation. No 
doubt, in any particular case the Full Bench will 
take account of the extent of the potential over- 
lapping in determining whether or not it is satisfied 
that there is good reason to permit the new 
registration but that is a matter for the Full Bench 
to consider and it is not something which the 
statute seeks to control by laying down criteria. A 
third feature of section 55(5) is that there is no other 
specific object directly related to the question of 
union registration and particularly overlapping of 
membership between the unions and that is 
expressed in positive terms indicating an intention 
that so far as practical overlapping should be 
discouraged. 

Without acknowledging that there was potential for 
overlapping of membership with the Federated Clerks' 
Union or any other union Mr Hewlett, submitted that if 
there was any such overlapping there was nonetheless 
good reason to sanction this amendment. 

The good reasons advanced by Mr Howlett on behalf 
of the Association were that the Federated Clerks' 
Union did not object to this application; that none of 
the employees were, nor wanted to become members of 
the Federated Clerks' Union; and that there was no 
award covering the employees in question so as to give 
rise to any industrial discord of the kind the Industrial 
Relations Act is designed to overcome. 

In my view those factors do not amount to a 
sufficiently good reason not to refuse the application. 
The fact that the Federated Clerks' Union has not 
objected to this application while of some significance 
is not as significant as if it had consented, which it did 
not. Moreover, the consent or absence of objection 
cannot erase the Commission's obligation not to 
register a membership rule which leads to overlapping 
of membership between unions unless there is good 
reason to the contrary. The objects of the Act would be 
significantly eroded if the consent of an existing union 
was seen as sufficient. As with all matters the 
Commission has to h ave regard not only to the interests 
of those immediately concerned with particular 
applications but to the interests of the community as a 
whole. What is currently seen as a friendly or 
convenient arrangement has the potential to lead to 
conflict in the future as Union officials and 
circumstances change. Furthermore, I do not regard the 

' substance of the complaints by the objectors, as being 
entirely without any merit. The Association is, as the 
objectors suggest, fundamentally an organisation of 
Government employees. The persons covered by 
proposed amendment do not fall within that category. 
Indeed; they would be as the objectors indicate, the only 
non-Government employees who are members of the 
Association. 

The mere fact that the employees are not and do not 
want to become members of the Federated Clerks' 
Union is not without more sufficiently good reason 
consistent with the objects of the Act which are clearly 
designed to avoid multiplicity of unions with similar 
constitutional coverage. If employees were able to pick 
and choose the union they wish to join, irrespective of 
their vocation, there would soon be a number of unions 
with employees of the same or similar vocation which is 
quite contrary to the scheme of the Act. The fact that 
there is not in existence an industrial award covering 
the employees does not take the matter much further. If 
the relevant employees have not joined the union which 
has the capacity to obtain an award for their benefit it is 
perhaps not surprising that there is no such award. 

Furthermore, I doubt the wisdom of employees being 
members of the union who is their employer. It is fair to 
say that the rationale for union membership is the 
protection and furtherance of the industrial interests of 
its members. That rationale is aided by the provisions of 
the Industrial Relations Act which provides a process 
for settling and preventing industrial disputes which to 
a large degree depends upon the interaction of unions 
and employers. The nature of that process is such that 
individual employees had very limited access to the 
Commission. Indeed, only in cases of unfair dismissal 
and in respect of claims for long service leave do 
individual employees have access to the Commission 
otherwise the relevant union must make application on 
their behalf. The fact that were this amendment to be 
allowed the relevant union would be both the 
representative of the employees and the employer has 
obvious inconsistencies. Mr Howlett on behalf of the 
Association properly acknowledged that there was no 
consistent pattern of registered unions having the right 
to enrol as members its employees who were not other- 
wise entitled to membership of the union. Hence rio 
useful conclusion can be drawn from existing 
arrangements. Moreover, many of the unions who do 
have such a provision in their rules were registered 
before 1 March 1985 when, as Olney J. observed in the 
Federated Miscellaneous Workers (supra), "very 
substantial" amendments were made to section 55 by 
the Acts Amendment and Repeal (Industrial Relations) 
(No. 2) Act 1984. Olney J. observed on page 2036: 

Apart from changing the name of the statute to 
the Industrial Relations Act and abandoning the 
traditional term "union" in favour of the term 
"organisation" the amendment replaced the 
original principal objects with a series of more 
specific objects including paragraph (e) referred to 
earlier in these reasons. Section 55(4) was amended 
to remove the discretionary powers to refuse 
registration in the event of the Full Bench being of 
opinion that it was not necessary or desirable or 
would not be likely to advance the purposes and 
objects of the Act and in lieu the present section 
55(5) was added. 

He went on to observe further: 

By any measure, the changes made by the 1984 
amendment indicate a clear legislative intention 
that for the future at least overlapping of Union 
membership is to be avoided unless the Full Bench 
is satisfied that there is good reason to the 
contrary. 



The Council of the Association in its notice to the 
members advanced a number of reasons for wanting 
the amendment which were not advanced by Mr. 
Hewlett as sufficient to justify the Full Bench in not 
refusing the application. In any event I do not accept 
that those not mentioned before us advance the 
Association's claim any further. For the reasons 
explained I do not regard it as "inconsistent with the 
principles of trade unionism: that employees are not 
allowed to join the union for which they work", even 
though they "are proud of the organisation." Further, if 
it be necessary as alleged, for delegates to the Trades and 
Labor Council to be officers or members of a 
constituent that apparently has not been seen as 
burdensome for a number of other unions who do not 
have a membership rule of the kind now sought. 
Finally, although the Association's employees "do not 
believe that they are eligible to join any other industrial 
organisation" prima facie at least in the case of some, if 
not all, that is not a valid belief. 

For these reasons I am not satisfied that there is good 
reason consistent with the objects of the Act, as 
prescribed in section 6, to permit registration of the 
proposed amendment. 

I would therefore propose that the Full Bench dismiss 
the application. 

THE PRESIDENT: The application is dismissed. 

Order accordingly. 
Appearances: Mr D. Howlett on behalf of the Civil 

Service Association of Western Australia (incorp- 
orated). 

Mr J.H. Kaub on his own behalf as an objector. 
Mr W. Bresser on his own behalf as an objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 62. 

The Civil Service Association of Western Australia 
Incorporated 

No. 1214 of 1989. 
BEFORE THE FULL BENCH 

THE PRESIDENT, PJ. SHARKEY ESQ 
COMMISSIONER G.L. FIELDING 

COMMISSIONER J.A. NEGUS. 
20th day of October 1989. 

Order. 
This matter having come on for hearing before the 

Full Bench on the 5th day of September 1989 and 
having heard Mr D. Howlett on behalf of the appicant 
and Mr W. Bresser on his own behalf as an objector, and 
the Full Bench havingreservedjudgmenton the matter 
and judgment being delivered on the 20th day of 
October 1989 wherein the Full Bench dismissed the 
application and gave reasons therefor, it is this day, the 
20th day of October 1989 ordered that the application be 
dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

COMMISSION IN 
COURT SESSION — 

Appeals against decisions of 
Boards of References — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Majorie Elizabeth Duffy 

and 
F. & L.R. Hendriks Pty Limited. 

No. 1217 of 1989. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

1st day of November 1989. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

This is an appeal pursuant to section 48( 11) of the Act 
against a Decision of the Specoal Board of Reference 
constituted pursuant to Clause 19.—Long Service 
Leave of the Transport Workers (Passenger Vehicles) 
Award No. R47 as varied, consolidated and further 
varied (66 WAIG p. 1233 at p. 1238). 

That Decision of the Special Board of Reference is 
dated 14 June 1989 and the Board found that, so far as it 
is relevant to these proceedings — 

Mrs Duffy's service from 18 June 1975 to 21 
October 1988 calculated from the information in 
Exhibit 1 and 2 totals 534 weeks. 

Mrs Duffy worked 158 days on the last year of her 
employment on an average of three days per week 
of three hours and 50 minutes per day. Her hourly 
rate of pay was $9.91. 

In accordance with the provisions of Clause 3.— 
Period of Leave [subclauses (3) and (4) of the 
Conditions] Mrs Duffy has completed 10 complete 
years of service (520 weeks) and is therefore entitled 
to two-thirds of 13 weeks' leave. 

In accordance with the provisions of Clause 4.— 
Payment for Period of Leave it is the decision of the 
Board that the weekly rate for long service leave 
purposes be calculated at the rate of $113.86 per 
week being the rate of pay Mrs Duffy received at the 
date of her termination calculated from the 
information contained in Exhibit B. 

(69 WAIG p. 2150 at p. 2151.) 
By this appeal the appellant challenges the weekly 

rate of wage found by the Board to be applicable to Mrs 
Duffy's period of leave. 

Its grounds of appeal are in the following terms — 
1. Having found that Mrs Duffy is entitled to a 

Long Service Leave payment, the Board erred 
in its application of Clause 4(2) of the Long 
Service Leave — Standard Provisions 68 
WAIG 1 when calculating Mrs Duffy's 
entitlement in that:— 

(i) it only considered the most recent 12 
month period, not the whole period of 
Mrs Duffy's employment, when deter- 
mining what she was "usually" paid. 

(ii) having decided to use a 12 month 
period to determine what Mrs Duffy 
was paid the Board considered the last 
12 calendar months not the last 12 
months of service. 
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2. The appellant seeks that the Board's Order be 
varied as is seen fit or that it be referred back to 
the Board for further hearing and 
determination. 

The respondent opposes the appeal and supports the 
findings of the Board of Reference. 

The simple background to the proceedings is that 
Mrs Duffy was employed by the respondent as a school 
bus driver subject to the terms of the award previously 
cited for a casual employee, defined in Clause 14.— 
Contract of Service, subclause (5) as — 

Casual worker shall mean "a worker engaged 
and paid as such. A casual worker shall receive a 
loading of 20 per cent in addition to the ordinary 
rate". 

(68 WA1G p. 1233 at p. 1236.) 
The proceedings before the Board of Reference were 

concerned with the length of Mrs Duffy's service with 
the respondent for the purposes of the Long Service 
Leave clause and the rate of wage to be applied to the 
long service leave arising therefrom. The matter before 
us relates to the finding of the Board of Reference on 
that latter point. 

Subclause (4) Payment of Period of Leave of the Long 
Service Leave clause provides as follows — 

(1) A worker shall, subject to paragraph (3) of 
this subclause, be entitled to be paid for each week 
of leave to which he has become entitled or is 
deemed to have become entitled the rate of pay 
applicable to him at the date he commences such 
leave. 

(2) Such rate of pay shall be the rate applicable 
to him for the standard weekly hours which are 
prescribed by this award but in the case of casuals 
and part-time workers shall be the rate for the 
number of hours usually worked up to but not 
exceeding the prescribed standard. 

(69 WAIG p. 1 at p. 3.) 
[It is to be noted that all references in the Long 

Service Leave clause to an entitlement thereunder 
are expressed as "periods of leave", whether the 
qualifying period for taking leave has been 
completed or not, and not as pro rata entitlements 
in terms of amounts of money as is the mode of 
expression in an Annual Leave clause.] See 
subclause (3)(3) of the Long Service Leave 
clause. 

(69 WAIG p. 3.) 
Thus there are two factors to be ascertained in 

applying those recited conditions to the facts before 
us. 

First the rate of pay applicable at the time leave (or 
deemed leave) is commenced and it is common ground 
that that rate was $9.91 per hour. 

Second that the rate of pay for each week of leave 
shall be for the number of hours usually worked. 

The Board decided that to ascertain the number of 
hours usually worked (each week) it was sufficient to 
refer to the number of days worked in the last year of 
Mrs Duffy's employment and in which there was an 
average of three days per week of three hours and 50 
minutes per day at the hourly rate of $9.91. 

The calculation three hours 50 minutes x three days x 
$9.91 per hour produces $ 113.97 per week — the Board's 
calculation was $113.86 — to be multiplied by the 
service found i.e. two-thirds of 13 weeks — 8.666 weeks 
producing a payment of $987.77. 

However there is no basis for the Board to place that 
construction upon paragraph (2) of subclause (4) 
Payment for Period of Leave of the Long Service Leave 
clause. 

Nor do we find any authority for that proposition and 
the extent to which any reliance is placed on the 
Reasons for Decision in Matter No. CR64 of 1981 — 
Federated Clerks' Union of Australia, Industrial Union 
of Workers, WA Branch and ATL Pty Ltd (62 WAIG p. 
181) is misplaced. That Decision was first a Decision of 
a single Commissioner and in any event no more or less 
than approval of a particular method of assessment as 
not being unreasonable (62 WAIG p. 181 at p. 183). 

The task before the Board and in turn us is to 
ascertain as a matter of fact the number of hours usually 
worked up to but not exceeding the prescribed standard 
(variously 40 and 38). 

From the evidence before the Board it was found 
that— 

(1) Mrs Duffy worked a certain number of weeks 
in each of the years 1973-1988 both inclusive 
(Exhibits 1 and 2). 

(2) From July 1987 to 24 June 1988 Mrs Duffy 
most often worked 12 hours and 55 minutes per 
week (Exhibit B). 

(3) From July 1988 to September 1988 Mrs Duffy 
worked four days per week and most often worked 
three hours and 50 minutes per day (Exhibit B) or 
15 hours 20 minutes per week. 

(4) Mrs Duffy from 1973 to 1988 worked five 
days a week normally (Transcript p. 5). There was 
no evidence as to the number of hours worked each 
day prior to 1987. 

We accept that "usually" is to be construed as 
meaning more often than not, most often or most 
commonly occurring for the purposes of the subclause 
in question. 

On that basis from the evidence Mrs Duffy usually 
worked five days a week for an unknown number of 
hours per day. 

Subsection (12) of section 48 of the Act provides inter 
alia'.— 

An appeal under subsection (11) shall be heard 
and determined on the facts referred to in 
paragraph (a) of subsection (9)... 

Paragraph (a) of subclause (9) says that the Chairman 
of the Board shall, after consultation with the 
nominated members record on a memorandum signed 
by him — 

(a) all facts found by the Board of Reference. 
The Board of Reference made no finding from the 

facts as to what was the number of hours per day worked 
by Mrs Duffy, most often, during the course of her 
employment 1975-1988 and thus we are unable to make 
the necessary calculation to reflect the application of 
the Long Service Leave clause. 

Accordingly we consider that the appeal should be 
upheld and the matter remitted to the Board for that 
purpose. 

Mr D.J. Kelly on behalf of the appellant. 
Mr J.N. Uphill on behalf of the respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marjorie Elizabeth Duffy 

and 
F. & L.R. Hendriks Pty Limited. 

No. 1217 of 1989. 
COMMISSION IN COURT SESSION 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

1st day of November 1989. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the 
appellant and Mr J.N. Uphill on behalf of the 
respondent the Commission in Court Session pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the appeal be upheld and the matter 
remitted to the Special Board of Reference for 
further hearing and determination. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
L. Purvis. S. Quinn, C. D'Orsogna. M. Lea 

and M. Walsh 
and 

Verbatim Reporters (1980) 
No. 1801 of 1989. 

COMMISSION IN COURT SESSION 
COMMISSIONER G.L. FIELDING 
COMMISSIONER R.N. GEORGE 

COMMISSIONER C.B. PARKS. 
9th day of October 1989. 

Reasons for Decision. 
THE COMMISSION: This is an appeal instituted 
under and by virture of section 18 of the Long Service 
Leave Act 1978 from the determination of a Board of 
Reference established under that Act to consider the 
entitlement of certain employees of the respondent to 
long service leave. The Board, by a majority, 
determined that the employees did not have any such 
entitlement. 

By section 19 of the Long Service Leave Act. an 
appeal of this nature is to be heard and determined in 
the manner prescribed for appeals under section 89 of 
the now repealed Industrial Ajbitration Act 1912. That 
Act was repealed and replaced by the Industrial 
Relations Act 1979. By reason of the provisions of the 
Interpretation Act 1984 the reference in the Long 
Service Leave Act to the repealed Act is to be taken as a 
reference to the substitute or counterpart provision in 
the current Act [see: Hugin WA Pty Ltd v. Parker (1987) 
68 WAIG 39]. The counterpart provision of section 89 of 
the repealed Act is section 48 of the current Act, which 
provides for appeals from Boards of Reference 
established under the Industrial Relations Act. 
Relevantly, such an appeal is to be heard and 
determined on the facts found by the Board of 
Reference as recorded in the memorandum required to 
be signed by the Chairman. 

The facts as found by the Board on this occasion are 
as follows: 

(1) The periods of service for the applicants 
which are relevant to this matter are set out 
below. 

L. Purvis 9/5/77 to 15/12/87. 
S. Quinn 17/1/77 to 7/12/87. 
C. D'Orsogna February 74 to 16/11/87. 
M. Lea 10/1/75 to 15/12/87. 
M. Walsh 1/7/77 to 15/12/87. 

(2) Prior to 1 July 1983. the applicants were 
employed by Verbatim Reporters (1980). 

(3) On 1 July 1983, Verbtrans Pty Ltd a legal 
entity in its own right, was established by Mr 
Warren Baker. 

(4) At the time of the business arrangement, a 
Mr W. Baker who was the proprietor for (sic) 
Verbtrans Pty had a conversation with a number of 
employees regarding the establishment of 
Verbtrans Pty Ltd. From the evidence given, it was 
not possible to establish if a fresh contract of 
service was offered to Verbatim (1980) staff, to 
become employees of Verbtrans Pty Ltd. The 
applicants ultimately became aware of the 
Verbtrans Pty Ltd arrangement when Group 
Certificates were issued. 

(5) After 1 July 1983 Verbtrans Pty Ltd received its 
income from Verbatim Reporters (1980). The income 
was based on a calculation of wages paid on a weekly or 
monthly basis together with a percentage allowance for 
overheads and a percentage financial package for Mr 
W. Baker. The payments were made on a weekly and 
monthly basis and an additional payment was made at 
the end of each financial year. 

(6) The premises in which the transcription took 
place were supplied to Verbatim Reporters (1980) by the 
State Government. These same premises were used by 
Verbtrans Pty Ltd. Typewriters and other office 
equipment remained the property of Verbatim 
Reporters (1980). 

(7) The applicants gave evidence that there was no 
change in their work tasks, physical location, or their 
reporting relationships with either Mr C. White from 
Verbatim Reporters (1980) or Mr W. Baker, as a result of 
the arrangement between the two companies. 

(8) The contract for the provision of Court reporting 
services at all times material to this case was between the 
State Government and Verbatim Reporters (1980). 

Verbatim Reporters were totally responsible for the 
obligations under the contract. Payments were invoiced 
to the State Government by Verbatim Reporters 
(1980). 

(9) On Verbatim Reporters (1980) letterhead, dated 
27 October 1983. Mr C. White gave Ms M. Walsh the 
following written commitment: 

This is to confirm that any benefits previously 
accrued under Verbatim Reporters have been 
transferred to Verbtrans Pty Ltd. Life cover has 
been increased from $10,000 to $15,000. 

C. White. 
(10) References were given to Ms M. Walsh on 

Verbatim Reporters (1980) letterhead. They were dated 
16 November 1984 and 4 December 1987. and signed by 
Mr Warren Baker. 

(11) Weekly time sheets were titled "Verbatim 
Reporters — Weekly Time Sheets". 

They were used by Verbtrans Pty Ltd staff up until 
they terminated their employment in December 1987. 

(12) A superannuation payment was made to each of 
the applicants and that entitlement was paid by C.C. 
and V.R. White Pty Ltd Superannuation. 
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Implicit in the determination, but not stated to be a 
finding is the fact that at all material times the duties of 
the employees in question were to monitor or transcribe 
the record of court proceedings. Also implicit, but not 
expressed to be a finding, was the fact that Mr C. White 
was either the sole proprietor or a proprietor of the firm 
Verbatim Reporters (1980). 

The Board expressed the question for it to determine 
as being "whether or not the applicants were employed 
by Verbatim Reporters (1980) or by Verbtrans Pty Ltd 
after 1 July 1983. the date upon which Verbtrans Pty 
Limited contracted certain court reporting duties from 
Verbatim Reporters (1980)". Apparently the employees 
took the view that they continued to be employed by one 
and the same employer throughout the period in 
question, namely Verbatim Reporters (1980), based on 
"the close working relationship between White and 
Baker". On the other hand the respondent took the view, 
it seems, that their employment with Verbatim 
Reporters (1980) ceased with the creation of the 
company Verbtrans Pty Ltd. 

The Board concluded that the employer had in fact 
changed as the respondent alleged. This was said to 
have been supported "by the issuance of Taxation 
Group Certificates after 1 July 1983 in the name of the 
the applicants and Verbtrans Pty Ltd". 

The issue before the Board was not whether the firm 
Verbatim Reporters (1980) and Verbtrans Pty Ltd was 
one and the same; clearly they were not. Rather, the 
issue was whether the employees were ever in fact 
employed by Verbtrans Pty Ltd, as indeed the Board 
appears to have accepted. 

Whilst in our view the Board directed itself to the 
correct question, we are far from confident that it 
approached the task of answering that question in the 
correct manner. Although the Group Certificates 
issued after 1 July 1983 were issued in the name of 
Verbtrans Pty Ltd, that is just one factor, albeit an 
important one, in determining whether or not it was at 
any material time the employer of the employees in 
question. Simply because Verbtrans Pty Ltd is, as is 
axiomatic, a separate "legal entity in its own right" and 
"registered as a company with the National Companies 
and Securities Commission", it does not follow that it 
was the new employer of these employees. Whether 
there was a transfer or change of employment from one 
employer to another was a matter of fact for the Board to 
determine in light of all the facts, having regard to the 
usual indicators for determining whether an employer/ 
employee relationship exists; perhaps the most critical 
of which is the element of control over how the work is to 
be done by the employers in question. As mentioned in 
Bartlett v. Indian Pacific Ltd (1988) 68 WAIG 2508 the 
courts have been reluctant to find that there has been a 
transfer of employment from one employer to another 
except where it is abundantly clear that this control 
passes to the new employer. 

In this case it seems to us that the Board paid 
insufficient attention to the question of who in fact 
controlled the employees in the performance of their 
duties. It merely found that the reporting relationship 
between Messrs White and Baker did not change. Ptima 
facie that finding could be taken as an indication that 
the control exercised by those persons as agents for the 
firm of Verbatim Reporters (1980) before the company 
Verbtrans Pty Ltd was incorporated did not change. If 
that was so, it is difficult to see how in reality it could be 
said that there was a transfer of employment. Support 
for that conclusion could be taken from the fact that the 
employees continued to work with equipment owned by 
the firm; that the time sheets completed by the 
employees were at all times in the name of the firm; that 
the references given to the employees were on the firm's 
letterhead; that payment was made by the firm to the 
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company based on the wages paid to employees and at 
the intervals the employees were to be paid; that the 
work was done in premises supplied to the firm; and 
that the contract between the firm and the Government 
had not altered. In those circumstances it might be that 
the new arrangement, evidenced by the Group 
Certificates issued in the name of the company 
Verbtrans Pty Ltd. was little more than a sham. 

The letter written by Mr White to one of the 
employees on 27 October 1983 suggesting "that any 
benefits previously accrued under Verbatim Reporters 
(sic) have been transferred to Verbtrans Pty Ltd" is on 
the other hand, an indication that there was a new 
employer. However, it is to be remembered that that 
would require a fresh contract of employment and such 
a contract cannot be entered into unilaterally. The mere 
fact that employees received a Group Certificate 
indicating that the Company was the employer though 
an important consideration is not. of itself, enough to 
establish such a contract. 

In our opinion there are as many, if not more, 
indicators to suggest that the employees may well, on 
balance, have remained in the employment of the firm 
Verbatim Reporters (1980). But in our view the findings 
of fact seem to be too iincomplete, if not confusing, to 
enable that determination to be made with any degree 
of safety either by us or the Board. The finding that "it 
was not possible to establ ish if a fresh contract of service 
was offered to Verbatim Reporters (1980) staff to 
become employees of Verbtrans Pty Ltd" is somewhat 
confusing in view of the ultimate determination made 
to the Board. Obviously if the employees were employed 
by a new employer, as the Board determined, it would 
follow that they would have to have been offered "a 
fresh contract" if not expressly at least by implication or 
alternatively that they offered their services to the 
company. Further, the Board in its determination refers 
to Verbtrans Pty Ltd having "contracted certain court 
reporting duties from Verbatim Reporters (1980)" and 
of there being an "arrangement between the two 
companies (sic)", yet there are no findings about the 
nature of that arrangement. It may be. for example, that 
the firm subcontracted the court reporting to the 
company so that the company had a need to employ- 
staff to carry out that contract, but there is no finding as 
to that. Nor is there any finding or explanation of the 
relationship between "C.C. and V.R. White Pty Ltd 
Superannuation", whatever that might be. and 
Verbtrans Pty Ltd as might reasonably be expected to 
have been made given that the firstmentioned body 
made superannuation payments to each of the 
employees on the termination of their employment in 
1987. Further, though references were given to the 
employees on the firm's rather than the company's 
letterhead is significant, it might be more relevant to 
know what those references contained, if anything, with 
respect to the identity of the employer. Likewise, the 
finding that reporting relationships with Messrs White 
and Baker did not alter is. in itself, inadequate. It would 
be material to know what their relationship, if any. was 
with Verbtrans Pty Ltd after 1 July 1983. 

The submissions before us indicate that a good deal 
of evidence was tendered before the Board in relation to 
this matter. We have not had the benefit of hearing that 
evidence, nor is it proper that we should consider it. In 
the circumstances, because in our view the findings are 
inadequate having regard to the issue which the Board 
had to determine, we would uphold the appeal and 
remit the matter to the Board of Reference for further 
hearing and determination. 

In the course of the submissions made to us. both 
agents mentioned that the employees were employed as 
casuals; the inference being, at least on behalf of the 
respondent, that they were employed under a series of 
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short term contracts, rather than one continuing 
contract. There was no finding as to that by the Board. 
Although the status of their employment may well be 
material, it should be noted that the mere fact that a 
person is employed and described as a casual employee 
does not mean that he or she may not be employed 
under a single and ongoing contract, as was explained 
in Port Norlunga Hotel v. Stewart (1981) 48 SAIR 220 
[see too: Squirrel v. Bibra Lakes Adventure World Pty 
Ltd (1984) 64 WAIG 1834], 

Appearances: Mr A. Cooke on behalf of the 
appellants. 

Mr J.N. Uphill on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
L. Purvis, S. Quinn, C. D'Orsogna. M. Lea 

and M. Walsh 
and 

Verbatim Reporters (1980) 
No. 1801 of 1989. 

COMMISSION IN COURT SESSION 
COMMISSIONER G.L. FIELDING 
COMMISSIONER R.N. GEORGE 

COMMISSIONER C.B. PARKS. 
9th day of October 1989. 

Order. 
THIS matter having come on for hearing before the 
Commission in Court Session on 4 September 1989 and 
having heard Mr A. Cooke on behalf of the applicants 
and Mr J.N. Uphill on behalf of the respondent, the 
Commission in Court Session having reserved 
judgement on the matter the judgement being delivered 
on 9 October 1989, unanimously orders that the appeal 
be upheld and that the matter be remitted to the Board 
of Reference for further hearing and determination. 

By the Commission in Court Session. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

COMMISSION IN COURT 
SESSION — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 

Union of Workers 
and 

Honourable Minister for Agriculture and Others. 
No. 78 of 1987. 

COMMISSION IN COURT SESSION 
COMMISSIONER O.K. SALMON 
COMMISSIONER R.N. GEORGE 

COMMISSIONER C.B. PARKS 
9th day of October 1989. 

Reasons for Decision. 
COMMISSIONERS SALMON, GEORGE AND 
PARKS: This is an application to vary the Catering 
Employees and Tea Attendants (Government) Award 
1982, No. 34 of 1981. The application is by consent and 
the Commission in Court Session is asked to give effect 
to the agreed variations to the award operative from 30 
August 1989. 

The main claim relates to the wage rates payable to 
employees covered by the award. Originally these rates 
had a nexus with rates prescribed in the State Hotel and 
Tavern Workers Award, that award in turn having a 
nexus with the Federal Hotels and Retail Liquor 
Industry Award. But whereas by 1 January 1984 the 
State Hotel and Tavern Workers Award had been varied 
so as to reflect wage increases of $25.30 emanating from 
the Federal Metal Industries Award, and flowed on to 
the Federal Hotels and Retail Liquor Industry Award, 
only part of these increases flowed to the instant award. 
Consequently the employees concerned have been 
disadvantaged for some considerable period of time. 

Mr Fry for the FLAIEU informed us that since 1984 
he has had long and varied discussions with the 
Minister's representatives with the object of obtaining 
the balance of the wage increases. 

Ms Murray informed us that the proposed increases 
should have been allowed earlier while stating that due 
to an oversight the basis on which wages were fixed in 
the award had been eroded. She said that if the claim 
was allowed flow-on potential was negligible: the Tea 
Workers and Canteen Workers State Energy 
Commission Award was the only other award 
prescribing wage rates that did not reflect the wage rates 
now agreed for prescription in the instant award and 
only one full-time and eight part-time employees would 
benefit. She agreed with Mr Fry that the costs of the 
claims were minimal, being $300,000 per annum across 
33 departments involving 51 full-time employees and 
188 part-time employees. She noted that the increases 
claimed had been granted, generally, in both public and 
private industry sectors, and she said the employees 
concerned with the present application were very lowly 
paid, perhaps she meant underpaid, compared with 
similar classifications of employees engaged in other 
areas of public employment. She noted that the claim 
had been lodged prior to the deletion of the Anomalies 
Principle, and said that it had not been proceeded with 
due to the Government's involvement with second tier 
wage claims generally. Finally, she submitted that the 
metal industries' catchup is a once and for all increase 
that could not possibly set a precedent if granted in this 
case. 
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As indicated to the parties at the close of the hearing 
on 30 August 1989, we are satisfied that in all of the 
circumstances the claims should be approved. The fact 
is that by all relevant comparisons the employees con- 
cerned have been seriously prejudiced apparently for 
bureaucratic reasons and even if some questions were 
raised by the Wage Fixing Principles, and in our 
opinions there are not, simple fairness requires that a 
proper nexus for wage purposes should be immediately 
re-established. We advise the parties that 
Commissioner George has provided us with 
information concerning the total wage rates of the 
employees concerned that causes us to say that whereas 
the old nexus is appropriate for our immediate purpose 
of granting relief where we think it is deserved, that 
nexus is no longer appropriate in the Government 
employment sector where service payments are a large 
element in total wage rates. Furthermore we expect the 
parties to meet the restructuring requirements of the 
Wage Fixing Principles with regard for total wage 
comparisons within the Government employment 
sector. We believe that in the final analysis it would be 
appropriate for the matter to be addressed before a 
single Commissioner who will have regard for the views 
we have expressed. 

Our decision is that the claims be granted and that 
minutes will issue in the terms of the agreed schedule. 
The operative date of the final order will be as agreed 
between the parties namely from 30 August 1989. 

The Schedule submitted by the parties dated 28 
August 1989 will be issued in the form of Minutes. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, 
Union of Workers 

and 
Honourable Minister for Agriculture and Others. 

No. 78 of 1987. 
CATERING EMPLOYEES AND 

TEA ATTENDANTS (GOVERNMENT) 
AWARD No. 34 of 1981 

COMMISSION IN COURT SESSION 
COMMISSIONER O.K. SALMON 
COMMISSIONER R.N. GEORGE 

COMMISSIONER C.B. PARKS 
9th day of October 1989. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant 
and Ms J. Murray on behalf of the Respondents, and by 
consent, the Commission in Court Session, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Catering Employees and Tea 
Attendants (Government) Award No. 34 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 30th day of August 1989. 

By the Commission in Court Session. 

Schedule. 
1. Clause 9. — Additional Rates for Ordinary Hours: 

Delete subclause (1) from this clause and insert in lieu 
thereof— 

(1) An employee who is required to work any 
ordinary hours between 7.00 p.m. and 7.00 a.m. 
Monday to Friday both inclusive, shall be paid at 
the rate of an extra 92 cents per hour for each such 
hour or part thereof worked, with a minimum 
payment of $1.84 per day. 

2. Clause 12. — Part-Time Employees: Delete sub- 
clause (3) of this clause and insert in lieu thereof— 

(3) A part-time employee who is required to 
work any ordinary hours between 7.00 p.m. . and 
7.00 a.m. Monday to Friday, both inclusive, shall be 
paid at the rate of an extra 92 cents per hour for 
each such hour, or part thereof worked, with a 
minimum payment of $1.84 per day. 

3. Clause 22. — Wages: Delete this clause and insert 
in lieu thereof the following— 

It is a term of this Award that the union under- 
takes, until 1 July 1989, not to pursue any extra 
claims, award or overaward, except when 
consistent with the State Wage Principles. 

The following shall be the minimum rates of 
wage payable to employees covered by this 
award:— 

$ 
(1)(a) Chef 336.20 

(b) Qualified Cook 310.40 
(c) Cooks employed alone 295.40 
(d) Other Cooks 292.10 
(e) Bar Attendant 294.90 
(f) WaiterAVaitress 287.70 
(g) Steward/Stewardess 287.70 
(h) Cashier 294.90 
(i) Counterhand 287.70 
(j) Tea Attendant 284.70 
(k) Kitchenhand 284.70 
(1) General Hand 284.70 

(2) Leading Hands — An employee (other 
than a Chef) who is appointed and placed in 
charge of other employees by the employer 
shall be paid the following rates in addition to 
his normal wage per week:— 

$ 
(a) If placed in charge of less 

than six employees 8.10 
(b) If placed in charge of six 

to 10 employees 10.80 
(c) If placed in charge of 11 

to 20 employees 12.40 
(d) If placed in charge of more 

than 20 employees 20.80 

[L.S.] 
(Sgd.) O.K. SALMON. 

Commissioner. 
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PRESIDENT — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Section 49(11). 
Robe River Iron Associates 

and 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others. 
No. 2341 of 1989. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others, 

and 
Robe River Iron Associates 

No. 2395 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

18th day of October 1989. 
Applications for stay — Award A4(l) of 1987 —consent 

matter — serious questions of law to be tried — 
balance of convenience — provisions of section 
49(11) complied with — applications granted. 

Reasons for Decision. 
THE PRESIDENT: These two applications came 
before me pursuant to section 49(11) of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred 
to as "the Act"). Section 49(11) states:— 

At any time after an appeal to the Full Bench has 
been instituted under this section a person who has 
sufficient interest may apply to the Commission 
for an order that the operation of the decision 
appealed against be stayed, wholly, or in part, 
pending the hearing and determination of the 
appeal. 

The decision of the Commission sought to be stayed 
is that of Commissioner O.K. Salmon given on 27, 
September 1989 in matter number A4(l) of 1987. 

The applicant company. Robe River Iron Associates, 
has filed an appeal against the said decision. That 
appeal is numbered 2332 of 1989. The applicant unions 
have also filed an appeal against the said decision. That 
appeal is numbered 2394 of 1989 and was filed on 10 
October 1989. That provision in section 49(1 l)of the Act 
requiring an appeal to have been lodged has therefore 
been met. 

The applicant union in its application 2395 of 1989 
sought an order staying the operation of all the pro- 
visions of the Award A4(l) of 1987 made by 
Commissioner O.K. Salmon on 27 September 1989. The 
applicant company in its application 2341 of 1989 
sought an order staying the operation of Clauses 5. 10 
and 11 of the said award. Counsel for the applicant 
company on the hearing of the matter tendered by 
consent a minute of proposed order which contained 
the following:— 

1. That the appellant. Robe River Iron 
Associates, in appeal number 2332 of 1989 and the 
appellants, employee organisations, in appeal 
number 2394 of 1989 have sufficient interest as 
required by section 49(11) of the Act and are there- 
fore entitled to apply for the orders which appear 
hereunder. 

2. That there be a stay of the operation of the 
whole of the award made by Commissioner O.K. 
Salmon on 27 September 1989 and numbered 
A4(l) of 1987 to take effect immediately pending 
the hearing and determination of the said 
appeals. 

Counsel for the unions confirmed that the minute of 
proposed order was one of consent. 

It was also submitted by Counsel for the applicant 
company that there were serious questions of law and 
other issues to be tried on appeal. Further, it was 
submitted that the balance of convenience in the 
circumstances favoured the status quo. since the Robe 
River Iron Associates employees' contracts of employ- 
ment would not be unregulated because of the exist- 
ence of section 32 orders made on 29 February 1988 in 
matter No. A4 of 1987 and related section 44 orders 
made on 7 April 1988, however so varied (the A4 
orders). 

Clause 14 of the A4(l) of 1987 award is as 
follows:— 

14.—Cancellation of Section 32(3)(c) Orders. 
So much of the Orders made pursuant to section 

32(3 )(c) of the Industrial Relations Act 1979 under 
Application No. A4 of 1987 that are in direct 
conflict with any provision in this Award are 
hereby cancelled. 

It was submitted by counsel for Robe River Iron 
Associates that if the whole of the award was stayed then 
this clause would naturally also be stayed, and the 
section 32(3Xc) orders (the A4 orders) would continue 
in the absence of the award. 

Counsel for the applicant unions agreed that upon 
the staying of the whole of the A4(l) of 1987 award then 
the section 32(3)(c) orders (the A4 orders) would 
continue to regulate the conditions of employment of 
Robe River Iron Associates employees. My orders 
would reflect that. 

I am satisfied that the provisions of section 49(11) of 
the Act have been complied with in that the appellant. 
Robe River Iron Associates, and the appellant unions 
in the respective appeals 2332 and 2394 of 1989 have 
sufficient interest as required by the section to make 
these stay applications. 

The orders sought upon the applications for stay were 
matters of consent. All the necessary provisions of the 
Act had been complied with. Further, it was clear upon 
the submissions of counsel in both matters that the 
balance of convenience favoured the granting of a stay 
in each instance. In addition the nature of appeal in 
each matter demonstrates serious issues to be decided. I 
therefore made orders that there be a stay of operation 
of the whole of the award made by Commissioner O.K. 
Salmon on 27 September 1989 numbered A4(l) of 1987 
to take effect immediately pending the hearing and 
determination of appeals 2332 and 2394 of 1989, and 
made other consequent orders. 

Appearances: Mr H.J. Dixon (of Counsel) and with 
him Mr T. Caspersz (of Counsel) on behalf of Robe 
River Iron Associates. 

Mr D. Stone (of Counsel) on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49(11). 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 2341 of 1989. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia and Others, 
and 

Robe River Iron Associates 
No. 2395 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
11th day of October 1989. 

Order. 
These matters having come on for hearing before me 

on the 11th day of October 1989 and the same having 
been heard together, and having heard Mr H.J. Dixon 
(of Counsel) and with him Mr T. Caspersz (of Counsel) 
on behalf of Robe River Iron Associates and Mr D. 
Stone (of Counsel) on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; The 
Construction Mining and Energy Workers' Union of 
Australia, Western Australian Branch; The Operative 
Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers; The Plumbers 
and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers and 
The Electrical Trades Union of Workers of Australia 
(WA Branch) and having been informed by the parties 
that they consented to an order staying the operation of 
the whole award A4( 1) of 1987, it is this day, the 11 th day 
of October 1989 ordered and declared as follows;— 

(1) That the applicant Robe River Iron 
Associates and the applicants the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Others, the applicants in 
applications 2341 of 1989 and 2395 of 1989, have a 
sufficient interest as required by section 49(11) of 
the Industrial Relations Act 1979 (as amended) to 
apply for orders staying the operation of award 
A4(l) of 1987 made the 27th day of September 1989 
pending the hearing and determination of the 
appeals by each such applicant in appeals Nos. 
2332 and 2394 of 1989 respectively. 

(2) That the applicants in application 2395 of. 
1989 are hereby relieved of the necessity to make 
application to abridge time and to serve such 
application before the application might be heard 
before me on this day the 11th day of October 
1989. 

(3) That there be a stay of the operation of the 
whole of the award made by the Commission on 
the 27th day of September 1989 and numbered 
A4(l) of 1987 to take effect immediately pending 
the hearing and determination of appeals 2332 of 
1989 and 2394 of 1989. 

(4) That insofar as it is necessary for me to 
declare, the orders made by the Commission and 
referred to in Clause 14 of the said award shall 
apply as they applied before the making of the said 
award and with the same force and effect. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49(11). 

Western Australian Government Railways 
Commission 

and 
Australian Railways Union of Workers, 

West Australian Branch. 
Nos. 2402 and 2404 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
30th day of October 1989. 

Application for a stay — public interest — balance of 
convenience — serious question of law — balance 
of convenience favours respondent — application 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: These were applications for stays 
pending appeals 2401 and 2403 of 1989, which appeals 
have been listed for hearing on 15 November 1989. They 
are appeals against the decision of the Commission at 
first instance in applications CR701 andCR702 of 1989, 
made on 21 September 1989, relating to questions of 
jurisdiction in matters of dismissal. 

It was submitted that there was a serious question of 
law to be tried on appeal and a question of public 
interest, because the issue involved effects on the Police 
Act 1892, the Fire Brigades Act 1942, and the Prisons Act 
1981. 

In relation to questions of balance of convenience, it 
was submitted by Mr Hassell that the employees 
concerned, on merit, would have no claim because they 
were not dismissed but rather terminated at the 
conclusion of the contract for which they were 
employed. 

It was submitted by Mr Dzieciol that the two former 
employees of Westrail, the subject of these appeals, were 
still out of work and it would be unfair to keep them 
waiting any longer to have their fate decided. In other 
words, they are not currently in the employment of the 
appellant in these two appeals. 

In those circumstances, since two tests have to be 
satisfied, the first being whether there is a series issue to 
be tried, and the second being the balance of 
convenience, I formed the opinion that, although there 
might well be a serious matter to be tried, there would be 
no inconvenience or no significant inconvenience to 
the appellant if the application for stay were not 
granted. I formed that opinion because the former 
employees, the subject of these appeals, were no longer 
in the appellant's employment, and any order for a stay 
of the decision in these proceedings could have no effect 
on any other similar matters involving the appellant. I 
could, therefore, see no likely detriment, disruption or 
inconvenience to the appellant if an order for stay were 
not granted. The onus lies on the appellant in these 
proceedings to establish that there ought to be a stay, 
and that onus has not been discharged in this matter. 

Appearances: Mr A. Hassell for the appellant. 
Mr. A. Dzieciol for the respondent. 

[L.S.] 
(Sgd.) P.J. SHARKEY, 

President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 49(11). 

Western Australian Government Railways 
Commission 

and 
Australian Railways Union of Workers, 

West Australian Branch. 
Nos. 2402 and 2404 of 1989. 

BEFORE THE PRESIDENT, PJ. SHARKEY ESQ. 
23rd day of October 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 23rd day of October 1989 and having heard Mr A. 
Hassell on behalf of the applicant and Mr A. Dzieciol 
on behalf of the respondent, and having passed 
judgment on the 23rd day of October 1989 wherein I 
dismissed the application and undertook to give 
reasons therefor, it is this day, the 23rd day of October 
1989 ordered: 

(1) That the application be dismissed. 
(2) That the reasons for such decision are to 

issue in due course. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Tip Top Bakeries 
and 

Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch, 

Transport Workers' Union of Australia, 
Industrial Union of Workers, 
Western Australian Branch, 

West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers. 

No. 2348 of 1989. 
BEFORE THE PRESIDENT, PJ. SHARKEY Esq. 

30th day of October 1989. 

Application for a stay — redundancy payments — 
balance of convenience — serious question to be 
tried — application granted. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
appellant. Tip Top Bakeries, pursuant to section 49(11) 
of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), for an order that 
the operation of the decision delivered by Senior 
Commissioner Halliwell on 20 September 1989 in 
application No. CR638 of 1989 be stayed wholly, or 
alternatively in part, pending the hearing and 
determination of the appeal lodged herein. 

The grounds for the application were as follows:— 
1. The arguments for and against the size of 

redundancy payments contained in the Order 
are such that it demonstrates that there is a 
serious question to be determined by the Full 
Bench. 

2. There is a serious jurisdictional question to be 
determined. 

3. There is a real likelihood that the four 
compulsorily redundant employees, referred 
to in term 5 of the Order, will be unable or 
unprepared to repay the difference should the 
appeal be successful. 

4. The balance of convenience favours a stay 
being granted given the special circum- 
stances of the case. 

I heard argument directed to the matter from both 
sides. It was clear that a major amount of the 
redundancy payments had already been paid to the 
workers concerned. I was not told however what the 
amount owing was by Mr Member who appeared on 
behalf of the appellant company. The total amount 
involved, according to Mr Bartlett, was $11 000. 

There are two principles to apply. One is the balance 
of convenience and the second is to consider whether 
there is a serious question to be tried. The onus lies on 
the appellant to establish that there ought to be a stay 
given that one important consideration is that a party is 
entitled to the fruits of his/her judgment. There is, 
clearly, at least on the face of the notice of appeal and 
other documents, a serious case to be tried. This was a 
matter where I was not assured that the moneys were to 
be paid back if the appellant succeeded. 

I was also concerned that there was no attempt to 
comply with the order. However, as against that, a 
substantial portion of the amount claimed had already 
been paid to the four former employees. I might have 
taken an entirely different view were that not the case. 
My order, therefore, reflects that there be a stay, but that 
the moneys owning be held so that they are readily 
payable to the employees. 

I am of opinion that the balance of convenience does 
favour the appellant, and I will stay the matter, but on 
the basis that the moneys concerned be held by 
representatives of the respondent unions and of the 
appellant. That is until this matter is heard and 
determined. 

Appearances: Mr P. Momber (of Counsel) for the 
appellant. 

Mr G. Bartlett for the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

Mr R.W. Handmer for the Transport Workers' Union 
of Australia, Industrial Union of Workers, Western 
Australian Branch. 

Mr J. Watterston for the West Australian Bakers', 
Pastrycooks' and Confectioners' Union of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 49(11). 

Tip Top Bakeries 
and 

Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch, 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch, 

West Australian Bakers', Pastrycooks' 
and Confectioners' Union of Workers. 

No. 2348 of 1989. 
BEFORE THE PRESIDENT, PJ. SHARKEY Esq. 

13th day of October 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 10th and 12th days of October 1989 and having 
heard Mr PR. Momber (of Counsel) on behalf of the 
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applicant and Mr G.R. Bartlett on behalf of the first 
named respondent the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch, 
Mr R.W. Handmer on behalf of the second named 
respondent the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch and Mr J. Watterston on behalf of the third 
named respondent the West Australian Bakers, 
Pastrycooks' and Confectioners' UnionOfWorkers, and 
having made orders in the matter, and having 
undertaken to give reasons therefor, it is this day, the 
13th day of October 1989 ordered and declared as 
follows:— 

(1) That the appellant has a sufficient interest as 
required by section 49(11) of the Industrial 
Relations Act 1979 (as amended) and was 
therefore entitled to apply for the order which 
appears hereunder. 

(2) That the order made by the Commission on 
the 20th day of September 1989 in CR638 of 
1989 be wholly stayed pending the hearing 
and determination of appeal 2310 of 1989, but 
subject to and conditional upon the appellant 
complying with the orders and conditions 
hereinafter expressed, 

(3) That the appellant shall, on or before the 20th 
day of October 1989, pay the total of the 
amount or amounts ordered to be paid (or the 
balance of any amount that has already been 
paid) by the Commission in its order and 
schedule thereto of the 20th day of September 
1989 in CR638 of 1989, into a bank account 
offering the best obtainable interest rates. 

(4) That such amount shall be in the joint names 
of and shall be justly administered by the 
appellant and one of the respondents on 
behalf of all the respondents, 

(5) That if any dispute as to the administration of 
the said account shall arise, the same shall be 
referred forthwith to the Registrar of the 
Western Australian Industrial Relations 
Commission for the time being, whose 
decision in the matter shall be final and bind 
all persons referred to in paragraph (4) 
hereof. 

(6) That all or any liability for tax or charges of 
any kind which might become due and 
payable in respect of such account shall be 
discharged by the appellant who shall identify 
the respondents against any claim in respect 
of the same. 

(7) That all administration expenses in respect of 
the said account be paid by the appellant. 

(8) That in the event of any failure to comply with 
these conditions, each or all of them, then 
there be liberty to apply on 48 hours' notice to 
revoke this order or any part thereof, and/or 
for any other necessary orders. 

(9) That, in the event of the appeal herein being 
dismissed, then the moneys in such account, 
including any interest earned by the same, 
shall be paid forthwith without any reduction 
to the persons referred to in the order of the 
Commission of the 20th day of September 
1989 aforesaid. 

(10) That, in the event of the appeal herein being 
upheld, then the moneys in such account 
including any interest earned by the same, 
shall be paid forthwith to the appellant, 
without any reduction. 

(11) That the President may at any time upon 
application by any party hereto and without 
affecting the generality of his ability to give 
further directions:— 

(a) Fix further conditions. 
(b) Direct that the account be 

administered by some other person or 
persons in lieu of the persons referred 
to in paragraph (4) hereof. 

(12) That there be liberty to apply on 48 hours' 
notice in relation to the clarification of this 
order or for any ancillary orders or directions 
necessary to achieve what these orders require, 
save and except in relation to decisions made 
by the Registrar pursuant to paragraph (5) 
hereof. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Mr W.T. Baxter 
and 

Mr E.L. Fry, Secretary, Federated Liquor and Allied 
Industries Employees' Union of Australia, 

Western Australian Branch, Union ofWorkers. 
No. 2238 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
6th day of October 1989. 

Application pursuant to section 66 — application for 
adjournment — respondent's secretary 
unavailable — application to adjourn not opposed 
— application for discovery and inspection — 
application granted. 

Reasons for Decision. 
THE PRESIDENT: This matter was adjourned upon 
the application of Mr J.R. Brooksby (of Counsel) for the 
respondent secretary, Mr E.L. Fry, because of his 
absence overseas and without objection by Mr 
Jackson. 

However, by way of discovery and inspection, I made 
orders for the production of certain documents as 
specified in my order of 21 September 1989 upon Mr 
Jackson's application, and without objection by Mr 
Brooksby. 

The documents were documents relevant to the 
application and there is no other reason which ought to 
be expressed as to why I made the orders which I did. As 
to the time for production of the documents being 
shortened to one hour, sufficient reason was advanced 
to me by Mr Jackson as to why this ought to occur. The 
application was not opposed. It was necessary that the 
documents, as they existed, be placed in the custody of 
the Registrar, having regard to the nature of the 
application and the facts of this case. 

Appearances: Mr L.A. Jackson (of Counsel) on 
behalf of the applicant and with him Mr W.T. Baxter as 
applicant. 

Mr. J.R. Brooksby (of Counsel) on behalf of the 
respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Mr W.T. Baxter 
and 

Mr E.L. Fry, Secretary, Federated Liquor and Allied 
Industries Employees' Union of Australia, 

Western Australian Branch, Union of Workers. 
No. 2238 of 1989. 

BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 
21st day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 21st day of September 1989 and having heard Mr 
L.A. Jackson (of Counsel) on behalf of the applicant 
and Mr J. Brooksby (of Counsel) on behalf of the 
respondent, and having made orders in this matter, it is 
this day, the 21st day of September 1989 ordered that: 

(1) The hearing of application 2238 of 1989 be 
adjourned to 10.00 a.m. on Thursday, the 12th day 
of October 1989. 

(2) The Federated Liquor and Allied Industries 
Employees' Union of Australia, Western. 
Australian Branch, Union of Workers, be joined as 
a respondent to the application and the 
requirement of service of the application upon the 
respondent union be dispensed with. 

(3) The respondents do deliver to the Registrar 
of the Commission before 12.56 p.m. on Thursday, 
the 21st day of September 1989 the following books 
and records of the respondent union: 

(a) All the Committee of Management 
meeting minute books, all attendance 
records and all attendance fee receipts in 
respect of those meetings, as hereinafter 
designated. 

(b) All the minute books of all annual 
general and special meetings hereinafter 
designated of members of the said 
union. 

(c) The attendance book of members relating 
to attendances at all such special and 
general meetings of members be also 
delivered to the Registrar. 

(d) This order encompasses those said 
documents and records relating to all 
meetings as designated above dating 
from and including July 1985 to the date 
hereof. 

(4) The applicant have the right to inspect all 
such documents, minutes etc. and take copies 
thereof. 

(5) Counsel advise the Registrar as aforesaid of 
these orders and a copy of the same be served upon 
him by the applicant. 

(6) The respondent union herein have liberty 
to file and serve an answer herein within seven days 
of the date hereof and the respondent Secretary 
have leave to file and serve an amended answer 
herein within seven days of the date hereof. 

(7) Unless I am informed that a speaking to the 
minutes is required before the Commission rises I 
will deem that the same is not required and issue an 
order in these terms. 

(8) Reasons for decision if applicable will issue 
at a later date. 

(9) There be liberty to apply. 

(Sgd.) P.J. SHARKEY. 
[L.S.] President. 

PRESIDENT — UNIONS — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

W.T. Baxter 
and 

E.L. Fry, Secretary of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 

Western Australian Branch, Union of Workers and 
the Federated Liquor and Allied Industries 

Employees' Union of Australia, Western Australian 
Branch, Union of Workers. 

No. 2238 of 1989. 
BEFORE THE PRESIDENT P.J. SHARKEY ESQ. 

18th day of October 1989. 
Application pursuant to section 66 — union rules — 

union elections — respondent failed to hold 
elections pursuant to rules — admission by 
respondent that elections had not occurred — 
pending amalgamation cited as the reason — 
application granted. 

Reasons for Decision. 
THE PRESIDENT: This was an application by Mr 
William Thomas Baxter who was at all material times a 
member of the applicant union which was itself at all 
material times an organisation as defined in section 7 of 
the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), and registered as 
such pursuant to the Act. The Application and the 
orders sought were therefore within my jurisdiction 
under section 66 of the Act. 

By an application received in the Commission on 8 
September 1989, Mr William Thomas Baxter applied to 
the President for such directions pursuant to section 66 
of the Act as will enforce such rules of the union to bring 
an election for the officers of the Committee of 
Management of the union as per the rules of the 
union. 

The statement attached to it reads as follows:— 
This application is made on the following 

grounds:— 
That the Union has failed, in good time, to 

hold elections as are required to be held by 
virtue of Union Rule 7. Election of Officers, 
subrule (2) which states inter alia:— 

In the month of June 1981, and in June 
each four years thereafter there shall be 
an election for the following positions in 
the Union:— 

President 
Vice-President 
Secretary-Treasurer 
Guardian 
Two Trustees 
Eight Committee Members 
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The last such election having been held in June 
1985, it is requested that the following directions be 
given as will facilitate the holding of the said 
required election in a fair and and (sic) honest 
fashion:— 

1. That the following offices ofthe Union be 
declared vacant as from mid-night 1st August 
1989: 

President 
Vice-President 
Secretary-Treasurer 
Guardian 
Two Trustees 
Eight Committee Members 

2. That an Officer of the State Electoral 
Commission be appointed by direction of the 
President ofthe Western Australian Industrial 
Relations Commission to conduct an election 
to fill the aforesaid Offices of the Union. 

3. That the Membership Records of the 
Union be impounded by direction of the 
President of the Commission so as to prevent 
the interference or other circumstance 
associated with the compilation of the roll of 
electors from being thwated (sic) or otherwise 
frustrated by the present custodians of those 
records. 

4. That Eugene Leslie Fry and Susan 
Patricia Fee be restrained by direction of the 
President of the Commission from exercising 
such functions and or powers as are associated 
with the management of the Union in the 
Offices of Secretary-Treasurer and Vice- 
President of the Union respectively forth- 
with; and 

5. That the President of the Commission 
issue such directives as he determines are 
necessary for the good government and 
democratic control of Unions affairs pending 
the conducting/completion and installation 
of those persons so elected to fill the Office of 
the Union. 

There was an answer filed herein on behalf of the 
respondent, Eugene Leslie Fry. who was described as 
the Secretary of the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers. That answer 
reads as follows:— 

1. The Union admits that it has failed to comply 
with the provisions of Rule 7(2) as set out in the 
application. 

2. The Union submits itself to the direction of 
the Commission as to the manner in which such 
non-compliance can be overcome and agrees to 
abide by such order or direction. In giving such 
direction the Respondent will seek that the 
following matters be taken into consideration:— 

(i) During the course of the last three years 
the Respondent has been engaged in 
preparation of relevant material to apply 
to the Commission for an amalgamation 
between the Respondent and the Bakers 
and Pastry Cooks Union. 

(ii) All relevant meetings have taken place, 
all members of the merging Unions have 
been contacted and the paperwork 
arising out of the foregoing has been 
prepared. 

(iii) The application is ready to issue seeking 
such amalgamation. 

(iv) Rules of the proposed new organisation 
were placed before the Industrial 
Registrar for approval and have been 
given such approval. 

(v) The new Union has provisions in the 
Rules for Union elections. 

3. The Respondent will seek a direction that 
such elections as are now the subject of this 
application be carried out in accordance with the 
rules of the amalgamated Union. 

4. The Union denies that the Commission has 
the jurisdiction to make the orders requested in 
paragraphs 1-5 of the application. 

The answer, however, purports to have been filed on 
behalf of the union. Without objection, I ordered on 21 
September 1989, that the respondent union be joined as 
a respondent in these proceedings. 

Upon the hearing of this matter, following the 
making of interlocutory orders, it was made clear by Mr 
Brooksby that the application was not defended, and, in 
fact, his submission constituted an admission of a 
failure to comply pursuant to rule 7. 

The jurisdiction of the Commission arises by virtue 
of section 66(1), which reads as follows:— 

The following persons may apply to the 
President for an order or direction under this 
section— 

(a) a person who is or has been a member of 
an organization; or 

(b) a person who has applied for and not 
been admitted to membership in an 
organization; or 

(c) the Registrar acting on the complaint of 
or on behalf of a person referred to in 
paragraph (a) or by reason of any matter 
arising from the discharge of his duties 
under this Act. 

Section 66(2) of the Act provides:— 
On an application made pursuant to this section, 

the President may make such order or give such 
directions relating to the rules of the organization, 
their observance or non-observance or the manner 
of their observance, either generally or in the 
particular case, as he considers to be appropriate 
and without limiting the generality of the fore- 
going may... 

There follows after that, in the section, a number of 
particular powers which the President has. The nature 
of that power and discretion is set out in a large number 
of cases including Brown v. SSTU (No. 2) (No. 2000 of 
1989) (unreported), Doraan and Harken v. SSTU 69 
WAIG 2349, Sheahanv. SSTU (No. l)(No. 1895 of 1989) 
(unreported), Sheahan v. SSTU (No. 2) (No. 2248 of 
1989) (unreported) and R. v. Judges of the Common- 
wealth Industrial Court; ex pane Amalgamated 
Engineering Union, Australia Section (1960) 103 
CLR368 at 383 where Kitto J. said:— 

There is a degree of vagueness about them [i.e. 
the Commonwealth provisions section 141(c) for 
example] which, in the context of the former 
section, assisted the conclusion that the intention 
was to confer on the Court a general administrative 
discretion for the amelioration of rules. But the 
notions which the words convey, more readily to be 
associated with administrative than with judicial 
decisions though they be, must be conceded, 
having regard to the nature of criteria with which 
courts are familiar in other fields, to be not so 
indefinite as to be insusceptible of strictly judicial 
application; and their employment in the present 
context is not sufficient to show, against the strong 
indications which there are to the contrary, that the 
Court is intended to exercise its power under the 
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section otherwise than judicially. It must not be 
overlooked that the adjudication which the Court 
is required to make in regard to the indicated 
standards is to be made having regard to the objects 
of the Act and the purposes of the registration of 
organizations under it. 

Some care, however, must be taken with the 
Commonwealth provisions since in some respects they 
are more restrictive in the power they confer than 
section 66(2) is. 

There was, unfortunately, as is all too common in 
these applications, some obvious and substantial ill- 
feeling between the applicant and at least the Secretary 
of the respondent union. A number of allegations were 
made which are not pertinent to dealing with the 
application. I merely mention those matters as the 
background to the application. 

The application was dealt with by submissions from 
the Bar Table. Before I deal with those, I oughtto refer to 
the rules which were exhibited in this matter as Exhibit 
2.1 also mention section 6(1) of the Act, which is the most 
pertinent of the objects against which my discretion 
must be exercised, my discretion being exercisable 
within the framework of the Act. 

The objects of the union contained in rule 3(e) 
provide:— 

To affiliate, federate, amalgamate or merge with 
any Trade or Industrial Union or Association or 
Organisation having objects similar in whole or in 
part to the objects of this Union. 

Rule 6 refers to the Committee of Management and 
provides:— 

The General control and conduct of the business 
of the Union shall be vested in a Committee of 
Management, consisting of the President, Vice- 
President, Secretary-Treasurer, Guardian, two 
Trustees and eight members of the Committee. Any 
seven of such Committee of Management shall 
form a quorum. 

Rule 7. Election of Officers provides:— 
(1)(a) The Committee of Management shall 

appoint a Returning Officer, who shall call 
nominations, issue ballot papers, control the 
ballot, accept or reject nominations, and declare 
the result of elections at the first general meeting or 
any special meeting called for the purpose 
following the election. The Returning Officer shall 
be a member of the Union, who is not the holder of 
any other office in and is not an employee of the 
Union, or of a Branch or section of the union. 

(2) In the month of June 1981, and in June each 
four years thereafter there shall be an election for 
the following offices and positions in the 
Union:— 

President 
Vice-President 
Secretary-Treasurer 
Assistant Secretary (in the case where the 

Union has so determined to elect such 
an officer) 

Guardian 
Two Trustees 
Eight Committee Members 
Organisers. 

Rule 9 provides for the removal of officers and 
members of Committee of Management and provides 
as follows:— 

Any member of the Committee of Management 
or Organiser, may be removed from office by a 
special general meeting of the Union, called in 
accordance with Rule 24, at which not less than one 

per cent of the financial members of the Union are 
present, if he has been found guilty, in accordance 
with the Rules, of:— 

(i) misappropriation of the funds of the 
Union; or 

(ii) a substantial breach of the Rules of the 
Union; or 

(iii) gross misbehaviour; or 
(iv) gross neglect of duty; or 
(v) has ceased, according to the Rules of the 

Union, to be eligible to hold the office. 

The Member of the Committee of Management 
or Organiser shall be given particulars of the 
charge made against him, at least two weeks before 
the special general meeting called to deal with his 
case. 

For the removal motion to be effective it must be 
carried by a majority of two-thirds of members 
present at the meeting at the time of voting. 

Rule 10 provides for control of Committee of 
Management by members and provides:-— 

Subject to the rules the Committee of 
Management shall comply with any direction 
given by a general meeting of members at which 
not less than one per cent of the financial members 
of the Union are present. 

Rule 11. Duties of President provide as follows:— 
The President of the Union shall attend and 

preside when able at all meetings of the Union. He 
shall preserve order and enforce the Union Rules 

The Secretary's duties are voluminously set out in 
rule 13 and include the following:— 

He shall be expected to faithfully attend to all 
matters concerning the well-being of the Union 
and its members. 

It was submitted by Mr Brooksby that no election had 
occurred and that the rules had not therefore been 
complied with. This had arisen because there were 
moves to amalgamate the West Australian Bakers', 
Pastrycooks' and Confectioners' Union of Workers and 
the Federated Liquor and Allied Industries Employees' 
Union of Australia. Western Australian Branch, Union 
of Workers which has a Federal Branch in Western 
Australia. 

On 15 December 1986, the Committee of 
Management, which included Mr Baxter, endorsed the 
actions of the Secretary, Mr Fry, and authorised him to 
continue any further discussions and negotiations on 
the matter. 

The election of the Federal Branch did go ahead just 
after 30 June 1989, in fact on 3 July 1989. 

The current position with the proposed 
amalgamation is that, according to Mr Brooksby, a 
draft of rules had been approved by the Deputy 
Registrar. The West Australian Bakers', Pastrycooks' 
and Confectioners' Union of Workers approved the 
proposal to amalgamate at a meeting on 28 July 1989, 
with 95 voting in favour and 18 against. However, the 
Committee of Management of that union did not 
approve it until 8 September 1989. The proposal to 
amalgamate has not been approved by the respondent 
union's Committee. In short, one could not rely on any 
premise that amalgamation would occur. 

I was invited by Mr Jackson to take into account the 
fact that any application to amalgamate might be open 
to challenge. Indeed, no notice had been given, it was 
asserted, of any meeting of the respondent union on 27 
October 1989. 
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The projected amalgamation was not, it was 
submitted, a relevant consideration. Mr Jackson 
submitted that there ought to be an order for election 
with a detailed timetable. 

Mr Brooksby informed me that it was anticipated 
that a Special General Meeting of the respondent union 
was to be held in the week ending 27 October 1989 for 
the purpose of adopting the required resolution to 
amalgamate. 

It was submitted to me by Mr Brooksby that the 
principal reason for not acting earlier in relation to the 
election, or in relation to putting before the Federated 
Liquor and Allied Industries Employees' Union of 
Australia, Western Australian Branch. Union of 
Workers members the proposal for amalgamation, was 
that it was desirable for the much smaller union, the 
West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers, to determine its 
position on amalgamation first; not the least difficulty 
being the attendant cost. 

A practical difficulty, submitted to me as arising, was 
that if an election now occurred, officers would be 
elected for four years and it would be difficult to 
persuade the office bearers to stand down on the merger 
of the two unions, and, thus, the union would be 
particularly top heavy. 

I was therefore invited to order the holding of an 
election within a finite time after an amalgamation 
occurred, perhaps within four to six months. 

A submission by Mr Jackson for the applicant was 
that he understood that the application to amalgamate 
would be objected to, and there would be allegations of 
irregularities in the West Australian Baker', 
Pastrycooks' and Confectioners' Union of Workers' 
decision to amalgamate with the respondent union. 

Mr Jackson submitted that, if an election should be 
held, the Registrar should be directed to hold it under 
section 69, and outlined a desirable timetable from his 
client's point of view. 

Mr Brooksby submitted that it was outside my 
jurisdiction to make such orders. 

Conclusions. 
This is a serious matter which requires my discretion 

being exercised according to the criteria referred to by 
O'Dea P. in Park v. WA Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union 63 
WAIG 2231. 

It is quite clear that the union has failed to comply 
with its rules. 

I should perhaps have observed in other matters 
before me, under section 66, that the seriousness of 
failure to comply with an organisation's rules is 
recognised by the Act itself. 

Section 61 provides:— 
Upon and after registration, organization and its 

members for the time being shall be subject to the 
jurisdiction of the Court and the Commission and 
to this Act; and, subject to this Act, all its members 
shall be bound by the rules of the organization 
during the continuance of their membership. 

Thus, a failure to be bound by the rules may well 
constitute a contravention of the Act. 

The persons occupying the offices concerned had 
already been in office for four years, which might be 
considered an overlong period of time in any event. 

Quite clearly and unequivocally, as was admitted, 
and as I find, no election for the offices of members of 
the Committee of Management of the union were held 
in June or July 1989, nor have they been held since. 

By rule 7(2), in the month of June 1989, an election 
, was required to be held, that being the second four 

yearly election prescribed to occur after the month of 
June 1981. All members of the union, including the 
members of the Committee of Management, are bound 
to comply with the rules, by virtue of section 61 of the 
Act. In addition, the Returning Officer failed in his/her 
duty to call nominations and hold an election. 

The effect, of course, of the failure to hold elections is 
that the president, vice-president, secretary-treasurer, 
assistant secretary (if any), guardian, two trustees, eight 
committee members and organisers have now been in 
office (unless unusual events have occurred) for four 
years and almost four months. In addition, the result is 
that the members have been deprived of their 
fundamental right under the rules, to decide who will 
manage the union. 

Rule 7(2) provides that "in the month of June 1981, 
and in June each four years thereafter there shall be an 
election" (my underlining). 

The rule requires, in mandatory words, that an 
election be held. It is not to be ignored, set aside, or 
regarded as inconvenient by any member of the union 
or any employee of the union, by any Committee of 
Management or office bearer. 

The simple fact of the matter is that there was a failure 
to comply with one of the most fundamental of union 
rules with which the Act under section 61 also directs 
compliance. 

Since my discretion under section 66 must be exer- 
cised within the framework of the Act, I direct attention 
to section 6(f) which presribes as a principal object of 
the Act the following:— 

to encourage the democratic control of 
organizations so registered and the full 
participation by members of such an organization 
in the affairs of the organization; 

The omission to hold an election, as prescribed, is a 
serious matter in that context and warrants the exercise 
of my discretion under section 66. 

Much was made of the proposed amalgamation 
between the respondent union and the West Australian 
Bakers', Pastrycooks' and Confectioners' Union of 
Workers as a delaying factor. In my opinion, it is quite 
irrelevant. The conduct of an election is an immutable 
prescribed occurrence under these rules. 

The subjective view of the expediency of other 
matters by the Committee of Management, the 
Secretary, or anyone else, cannot affect the require- 
ment. 

The union has failed to comply with rule 7. 
Even if I were wrong in my assessment of the 

relevance or weight of the proposed amalgamation, I 
am bound to say that the amalgamation had not official 
sanction from the West Australian Bakers', Pastry- 
cooks' and Confectioners' Union of Workers until after 
the time for an election to be held had passed, and has 
received none from the membership of the respondent 
union, almost four months later. 

Indeed, the application for amalgamation must not 
only be authorised, but it must be heard, and it must be 
authorised by the Full Bench, no certainty at any time, 
and a fortiori, a very uncertain matter, if there were 
objections to be decided. 

Put at best, it is an event which, if it did occur, would 
occur some months away, perhaps four, perhaps six 
months. 

It is essential in the circumstances that such a serious 
breach of the rules should be remedied and elections as 
required by rule 7(2) for all the positions set out there be 
held. 

I will order that an election take place as soon as 
possible. 
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Order accordingly. 
Appearances: Mr L.A. Jackson (of Counsel) for the 

applicant and with him Mr W.T. Baxter on his own 
behalf as applicant. 

Mr J. Brooksby (of Counsel) for the respondent and 
with him Mr E.L. Fry on his own behalf as 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

W.T. Baxter 
and 

E.L. Fry, Secretary of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 

Western Australian Branch, Union of Workers and 
the Federated Liquor and Allied Industries 

Employees' Union of Australia, Western Australian 
Branch, Union of Workers. 

No. 2238 of 1989. 
BEFORE THE PRESIDENT PJ. SHARK.EY ESQ. 

18th day of October 1989. 

Order. 
This matter having come on for hearing before me on 

the 21st day of September 1989 and the 12th day of 
October 1989 and having heard Mr L A. Jackson (of 
Counsel) on behalf of the applicant and with him Mr 
W.T. Baxter on his own behalf as applicant and Mr J. 
Brooksby (of Counsel) on behalf of the respondent and 
with him Mr E.L. Fry on his own behalf as first named 
respondent having reserved judgment on the matter, 
and judgment having been delivered on the 18th day of 
October 1989 wherein I made orders and directions, 
and gave reasons therefor, it is this day the 18th day of 
October 1989 order and direct as follows: 

(1) I declare that the respondent union is and 
was at material times in breach of Rule 7(2) and 
7(3) ofits Rules, in that it failed or neglected to hold 
an election for the offices therein prescribed, in the 
month of June 1989. 

(2) I order that an election be held in accord- 
ance with the rules of the said union and that the 
same be completed on or before the 10th day of 
December 1989. and that the ballot itself be 
conducted between the 1st and 10th days of 
December 1989. 

(3) I order and declare that only those persons 
who can prove by receipt or otherwise to the officer 
conducting the election that they were financial 
members of the said Union as at the 31st day of 
March 1989, be eligible to vote at such election and 
that only those persons who would have been 
eligible to stand for election to the said offices as at 
the same date be eligible to nominate and stand. 

(4) I order that such election be conducted by 
the Registrar of the Western Australian Industrial 
Relations Commission as if the same were one 
requested under section 69 of the Industrial 
Relations Act 1979 (as amended). 

(5) I order that the said offices be declared 
vacant and be open to be filled by election as at the 
date nominations are to be called for in relation to 
such election. 
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(6) I order that there be liberty to apply in 
relation to any of these orders. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Ms Wendy Newman, Acting General Secretary 
of the State School Teachers Union of WA (Inc) 

and 
State School Teachers Union of WA (Inc) 

No. 2277 of 1989. 
BEFORE THE PRESIDENT. PJ. SHARKEY ESQ. 

30th day of October 1989. 
Section 66 application — union conference — 

interpretation sought as to compliance with 
Commission's orders — application granted. 

Reasons for Decision. 
THE PRESIDENT: This was an application made 
pursuant to section 66 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"), 
and, in particular, pursuant to section 66(2) of the 
Act. 

The application was originally filed on 18 September 
1989. That application was later amended and came 
before me on 28 September 1989. 

The applicant sought by way of this application the 
following: 

(a) A declaration that the forwarding to members 
of the union of an addendum to the agenda for 
Conference indicating that motions 115 and 
116 are deleted from the agenda will be 
sufficient compliance with the President's 
Orders such that the election will not be 
rendered null and void on account of 
irregularities referred to in the President's 
Orders. 

The application was made ex pane. However, during 
the course of proceedings one party was joined as a 
respondent, namely the State School Teachers Union of 
WA (Inc). In addition, Mr T.J. Brown and Mrs A.M. 
Brown were given the opportunity to be joined as 
respondents and to object to the orders which I made, 
because this application sought to vary or have 
interpreted orders made by the Commission in 
proceedings in which Mr Brown and Mrs Brown were 
the applicants [i.e. Ms Newman sought to have 
interpreted the orders made in Brown v. SSTUWA (No. 
2000 of 1989) (unreported)]. They did not so object. 

Those orders were made on 7 September 1989 and 
related to the union's 91st Annual Conference. More 
specifically they related to motions 115 and 116 on the 
conference business paper or agenda of the 91st 
Conference. 

The union submitted that prior to 7 September 1989 
(the date of the orders in matter 2000 of 1989). it had 
already circulated to all its members the agenda for the 
Conference. To comply with the President's orders of 7 
September 1989, it was submitted, would require the 
union to recall the agenda already distributed and 
amend it by deleting certain motions. The union sought 
directions as to whether the circulation to all union 
members of an addendum to the agenda would be 
sufficient compliance with the order so as not to render 
the election for Executive officers null and void. 
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In the circumstances, I saw fit to make orders 
accordingly, on the basis that the addendum would 
inform members that the said motions 115 and 116 were 
deleted from the said agenda, and that the same were 
not to be debated at the said Conference. 

Appearances: Mr N. Pope (of Counsel) for the 
applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Ms Wendy Newman, Acting General Secretary, 
State School Teachers Union of WA (Inc) 

No. 2277 of 1989. 
BEFORE THE PRESIDENT, P.J. SHARKEY ESQ. 

28 September 1989. 

Order. 
THIS application having come on for hearing before 
me on the 28th day of September 1989 and having heard 
Mr N. Pope (of Counsel) on behalf of the applicant and 
having made orders and directions in the matter, it is 
this day, the 28th day of September 1989, I order and 
declare as follows: 

(1) That the union, the State School Teachers 
Union ofWA(Inc) be joined as a respondent to this 
application. 

(2) That service upon the union of the 
application herein be dispensed with upon the 
undertaking of Counsel given this day, that the said 
union has notice of such application. 

(3) That in relation to Exhibit 1 in this matter, 
the 91st Conference agenda of the respondent 
union, I order that every Conference delegate be 
provided personally on or before the 2nd day of 
October 1989 with an addendum to such agenda 
stating prominently the following: 

(a) Motions 115 and 116 presently contained 
in such agenda are deleted from the 
same. 

(b) Motions 115 and 116 shall not be debated 
or otherwise discussed at Conference. 

(4) I declare that compliance with the order in 
paragraph (3) hereof shall constitute sufficient 
compliance with the orders of the President made 
on the 7th day of September 1989 in Brown v. State 
School Teachers Union ofWA(Inc) (i.e. No. 2000 of 
1989) so that compliance in that respect will not 
constitute an irregularity rendering elections of 
members to the Executive of the State School 
Teachers Union of WA (Inc) to be conducted on the 
4th day of October 1989 null and void. 

(5) I direct service of copies of this order be 
effected upon the State School Teachers Union of 
WA (Inc), the President and Acting Returning 
Officer of the said union and service of copies of the 
application in this matter and this order be effected 
upon Mr Thomas James Brown and Mrs Allison 
Mary Brown, the applicants in No. 2000 of 1989, 
before 10.00 a.m. on Friday, the 29th day of 
September 1989. 

(6) I declare that unless the said Mr Thomas 
James Brown and Mrs Allison Mary Brown seek to 
be joined as respondents to this application and to 
object to this order taking effect by giving notice to 
the Registrar of the Western Australian Industrial 
Relations Commission, the applicant and the State 

. School Teachers Union of WA (Inc) on or before 
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5.00 p.m. on Friday, the 29th day of September 
1989, [provided that they have been served in 
accordance with a copy each of this order as 
directed in paragraph (5) hereof and provided that 
proof of service is filed as hereinafter ordered], that 
this order will take effect according to its current 
terms as at 10.00 a.m. on Saturday, the 30th day of 
September 1989. 

(7) I order that a declaration of service of such 
orders and application upon Mr Thomas James 
Brown and Mrs Allison Mary Brown be filed at the 
Registry of the Western Australian Industrial 
Relations Commission before 12 noon on Friday, 
the 29th day of September 1989. 

(8) I give leave to amend the application herein 
by deleting therefrom paragraphs (4), (5), (6), (7), (8) 
and (a) and (b) in relief sought prior to service of the 
same. 

(9) That there be liberty to apply. 
PRESIDENT. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 2248 of 1989. 

BEFORE THE PRESIDENT. P.J. SHARKEY ESQ. 
29th day of September 1989. 

Application pursuant to section 66 — union rules — 
union Conference — amendments to union rules 
— amendments affect TAP E Committee of union 
— TAFE Committee not consulted about 
amendments in accordance with rules — no 
special TAFE session at Conference to discuss 
matters pertaining to TAFE — breach of union 
policy — breach of union rules — application 
granted. 

Reason for Decision. 
THE PRESIDENT: This was an application by Mr 
Desmond Allan Sheahan, naming as respondent the 
State School Teachers Union of WA (Inc) (hereinafter 
referred to as "the union" or the "SSTU"). The 
application was brought pursuant to section 66 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The applicant sought an order: 
that would have the effect, before the Union 
Conference on 2 October 1989, of directing the 
union to withdraw, delete and disallow the motions 
complained of i.e. 15 to 25 inclusive, 61 and 76, from 
the Conference agenda. Further, that the order 
direct the Executive to refer the items to the TAFE 
Committee for consideration and subsequent 
referral to Executive for a possible subsequent 
Conference consideration, and that divisional 
sessions be conducted at the 1989 Conference. 

It is convenient to do so, and I think that it will save 
time in the end, if I quote paragraphs 1.1 to 2.2 inclusive 
of the schedule to the application, because these set out 
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the allegations of breach of the rules which are the 
subject of the application and the orders sought. They 
are: 

1.1 Breach of Rules of SSTUWA (Inc), 
involving: 

25(g): in that some matters placed on the 
business paper for the annual 
SSTUWA Conference. 2 October to 4 
October 1989, by Executive are 
matters which exclusively affect 
Technical and Further Education 
(TAPE), and which have not been 
referred to the TAPE Committee by 
Executive as required by the Rule, 
notwithstanding that branch 
Conference motions require Branch 
approval to amend. 

18(b)(i): in that a decision not to hold 
and Divisional sessions at the annual 
27(a¥iiV Conference this year is in ^ " disobedience with a directive of 

Conference, which all members are 
required to uphold under the 
Rules. 

2(a): in that some matters placed on the 
business paper for the 1989 
Conference by Executive are both 
breaches of Rule 25(g), and breaches 
of 2(a) in that they are against the 
interests and the decisions of TAPE 
teachers as expressed through the 
TAPE Committee and Branch 
motions. 

1.2 Actions by the Union, which are tyrannical 
and oppressive, and which are inconsistent with 
the democratic control of the Union by its 
members. 

2. Particularisation of grounds: 
2.1: Breach of Rules under: 

25(g): involve all Conference items 
exclusively affecting TAPE, and not 
referred to the TAPE Committee. I 
complain specifically of those items 
which are numerous, complex, 
administratively cumbersome 
within the agenda, and which are 
tyrannical and oppressive in their 
intent, and for which the TAPE 
Committee could have provided 
effective advice had it been given its 
constitutional right to do so. 

These are items 15 to 25 inclusive, 
in the first instance, and items 61 and 
76 in addition. 

18(bXi): the non-observance of Policy Item 
and 2.1, Union Administration, Policy 
27falfiiV documenh August 1988, requiring separately conducted sessions for 

primary, secondary and technical 
divisions. The effect of this decision 
in the present context, I claim, would 
assist the Executive at Conference in 
the passage of its motions 19 and 76 
which are tyrannical and oppressive 
in intent. 

conflict, as noted, with positions 
taken by the TAPE Committee, and 
TAPE Branches. 

2.2 Actions by the union: The above actions by 
the union are tyrannical and oppressive. They 
form yet another part of a sustained and tenacious 
campaign by the union administration against the 
wishes and interests of TAPE teachers, which has 
been largely traversed in the Commission in 
1989. 

Answer and Counter Proposal. 
The notice of answer and counter proposal by the 

respondent union states that they "deny the allegations 
made by the applicant and deny the relief sought by the 
applicant". 

It was not in issue that Mr Sheahan was entitled to 
make the application or that the respondent union was 
an organisation within the meaning of section 66( 1) and 
(2). I will not set out section 66(1) and (2) in detail here. 
The powers afforded the President of the Commission 
under section 66(2) are wide ranging. Under section 
66(2Xd) there is a power to interpret rules [see my 
discussion of these matters in Brown v. Bateman and 
SSTUWA (No. 1)69 WAIG 1390, Dornan and Barken v. 
SSTUWA and Others 69 WAIG 2349 and 
Silberschneider v. AMWSU 67 WAIG 1533 at 1534 
(referred to hereinafter in more detail)]. 

The rules of the respondent union are hereinafter 
referred to as "the rules". 

The relevant rules of which breach was alleged are 
rule 25(g) which reads as follows: 

The Technical and Further Education (TAPE) 
Committee shall make decisions and take 
appropriate action on matters pertaining to the 
Technical Education Division as referred by 
Conference/Executive. Notwithstanding, no 
decision will be made by Executive on a matter 
exclusively affecting the Technical Education 
Division without Executive first referring the 
matter to the TAPE Committee. 

Rule 18(b)(i) which reads as follows: 
Executive shall abide by and conform to all 

decisions and directions of Conference. 
Rule 27(a)(ii) which reads as follows: 

The Conference shall be the supreme 
authority of the union. Decisions of 
Conferences shall be binding on all 
members. 

And also rule 2(a) which reads as follows: 
To watch over and protect the interests 

of its members. 

In addition, I refer to rule 27(e) — Agenda, which 
reads as follows: 

(i) The Executive shall prepare for each 
Conference a business paper which shall be 
published in the Journal or The Western 
Teacher not more than six weeks, and not less 
than three weeks, before the commencement 
of each Conference. 

(ii) Reports to be presented to Conference shall be 
issued with the publication containing the 
business paper and shall be made available to 

2(a): the submission by Executive to delegates to Conference. 
Conference of, inter alia, motions 19 
and 76 involves action which flouts (iii) If a branch desires to have any matter 
the Rule requiring the union to included in the business paper it must notify 
watch over and protect the interests the General Secretary at least seven weeks 
of its members, in this case, the TAPE before the commencement of Conference 
members. These motions directly unless the Executive decides otherwise. 
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(iv) Items for inclusion on the business paper may 
only be submitted by the Executive, by the 
Education Committee or by any branch of the 
union unless otherwise provided for in this 
Constitution. 

(v) No conference motion shall be edited or 
amended before inclusion in the Conference 
Agenda without reference to the branch 
submitting the motion. Where the branch 
concerned rejects such amendments the 
motion shall be placed on the Conference 
Agenda in unamended form, irrespective of 
deadlines, provided the motion in its original 
form was submitted prior to the closing date of 
Conference motions. 

Rule 25, [rule 25(g) omitted] reads as follows: 

25. Technical and Further Education (TAPE) 
Committee. 

The applicant sought by way of this application 
the following: 
(a) A Technical and Further Education (TAPE) 

Committee shall be appointed in accordance 
with subrule (b) of this rule. 

(b) Technical and Further Education (TAPE) 
Committee shall consist of members of the 
Technical Education Division, made up of 
Technical Education Division members of 
Executive, TAPE! A Executive member(s), 
and a representative from each of the 
Technical Education Division branches, with 
the power to co-opt individual expertise from 
any technical branch of the union. 

(c) All branch representatives of the TAPE 
Committee shall be nominated by TAPE 
Branches during the first branch meeting of 
the calendar year which must be held before 
the end of February. 

(d) Should insufficient nominations be received 
to provide the numbers to form a Committee 
as required in subrule (b) of this rule the 
Executive shall determine action to be taken to 
bring the Committee up to the prescribed 
number. 

(e) The President of the union shall be ex officio as 
a member of the Technical and Further 
Education (TAPE) Committee. 

(0 At its first meeting in March, the Technical 
and Further Education (TAPE) Committee 
shall appoint a chairperson who shall chair 
the meetings of the Committee. 

(g) 
(h) Eight members of the Committee shall form a 

quorum. 
The Facts. 

This is another matter which arises within this union 
against a background of strong and acrimonious 
factional differences within the Executive, some 
factional differences within the TAPE Committee of the 
union and the vexed question of restructuring in salary, 
organisational and other respects of TAPE teachers. 
TAPE is that area of education known as Technical and 
Further Education. That unfortunate acrimony has 
been referred to me in detail in Sheahan v. SSTUWA 
(No. 1) (No. 1895 of 1989) (unreported), Doman and 
Harken v. SSTUWA and Others {op. cit.) and Brown v. 
SSTUWA (No. 2) (No. 2000 of 1989) (unreported). There 
has also been animosity between the TAPE Committee 
and the Executive and an inability in the two bodies to 
work together amicably, as I have found also in 
previous decisions this year cited above, and as 
emerged again in this application. The result has been a 
series of section 66 applications this year, some of which 

have proceeded to finality and some of which have not. 
That is the unfortunate background to this matter, and I 
make no other comment on it. 

Mr Sheahan is clearly a member of the TAPE 
Committee and of the respondent union, which itself is 
an organisation as defined in section 7 of the Act. 

It is also alleged on the one hand that the TAPE 
Committee and persons affiliated with Mr Sheahan 
represent the bulk of TAPE members, and on the other 
hand by others, that this is not the case. 

At the vortex of this application are a number of items 
on the agenda of the 91st Annual Conference of the 
respondent union to be held on 2,3 and 4 October 1989 
and which agenda, together with nominations, 
statements of candidates and conference reports, is 
contained in Exhibit 2, an issue of the WA Teachers 
Journal of 1 September 1989. 

The items complained about on the agenda are items 
15 to 25, which are all proposed amendments to the 
constitution, and, in particular, rule 25. In most cases, a 
reason for amendment in italics appeared with the 
proposed amendment in Exhibit 2. Mr Sheahan 
complained that the reasons in some cases at least were 
biased and this was the evidence of Mr Farrell, a 
member of the Executive and Chairman of the TAPE 
Committee who gave evidence. 

I will not necessarily canvas the proposed 
amendments here in detail, but will attempt to 
summarise them and refer to important aspects of them. 
Firstly, the Technical Trades Branch of the union, 
moved, in proposed amendment 15, that a Technical 
and Further Education (TAPE) Advisory Committee be 
established, which would be a sub-Committee of the 
Executive of the union. It provides, inter alia, that 
matters which concern TAPE and the formation of 
policy items may be referred to the Committee instead 
of the mandatory position which obtains in rule 25(g) 
presently [see my comments on these matters in 
Sheahan v. SSTUWA (No. 1895 of 1989) (unreported at 
pages 17-21) and my order in that matter]. 

In addition, instead of being elected by TAPE 
Division teachers, selection of the Committee would be 
by proportional representation from identified groups 
within the TAPE sector as determined by the Executive 
of the SSTU. The reason for the amendment given is 
that the purpose of the change of rule is to specify the 
true nature of the TAPE Committee as an advisory body 
to the Executive on TAPE matters. 

It is also proposed by motion 16 that the election of 
branch representatives of the TAPE Committee should 
be by secret ballot. 

Proposed motion 17 is that rule 25(f) be amended to 
provide for election of a Chairperson in June. 

Proposed amendment 18 provides that rule 25(f) of 
the constitution be amended to have the Chairperson of 
the TAPE Committee elected by all TAPE members 
rather than as at present by members of the 
Committee. 

Proposed amendment 19 is a proposal to amend rule 
25(g) to provide: 

The Technical and Further Education 
Committee shall act as an advisory body to the 
union in matters pertaining to the TAPE Division 
and will take appropriate actions as directed by the 
Executive Committee (or Committee of 
Management). 

That resolution is important because it proposes that 
the TAPE Committee become a mere sub-Committee of 
Executive to take action as directed by Executive. The 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 3270 

difference, therefore, in the nature of the TAPE 
Committee, as proposed, from what is now under rule 
25(g), is very significant indeed. (My underlining.) 

That was an Executive proposed amendment. The 
reason given is that: 

Between Conferences, the management of the 
union is vested in the Executive [Rule 18(d)]. The 
Executive is the Committee of Management. All 
other Committees, constitutionally established or 
appointed by Executive, are advisory only to the 
Executive. The present rule 25(g) places an 
unnecessary, and arguably unconstitutionl 
constraint, on the Executive by requiring Executive 
to refer TAPE matters to the TAPE Committee 
before it (Executive) can make a decision. This is a 
nonsense as it delays the decision making 
process. 

That the existing Committee delays the decision 
making process is, of course, denied by Mr Sheahan. 

Proposed amendment 20 is that rule 25(g) of the 
constitution be amended to read: 

The Technical and Further Education (TAPE) 
Committee shall make decisions and take 
appropriate action on matters pertaining to the 
Technical Edducation Division as referred by 
Conference/Executive. Notwithstanding, no 
decision will be made by Executive on a matter 
exclusively affecting the Technical Education 
Division without Executive referring the matter to 
the TAPE Committee at the first practicable 
opportunity, via an ordinary or emergency meeting 
as the case requires in accordance with the 
Constitution. 

There was a further amendment proposed, being 
amendment 21, that rule 25(g) of the constitution be 
amended to read: 

The Technical and Further Education (TAPE) 
Committee shall make decisions and take 
appropriate action on matters pertaining to the 
Technical Education Division or TAPE as referred 
by Conference/Executive TAPE Branches/or 
Members of the TAPE Committee. 
Notwithstanding, no decision will be made by 
Executive on a matter exclusively affecting the 
Technical Education Division or TAPE without 
Executive first referring the matter to the TAPE 
Committee. Any disagreement between Executive 
and the TAPE Committee resulting shall be 
referred back to the TAPE Committee for 
comment. 

The reason for the amendment recites: 
In 1988 and 1989 some significant differences 

have emerged between decisions of the TAPE 
Committee and decisions of Executive. In some 
instances matters exclusively affecting TAPE have 
been decided upon by Executive before their 
referral to the TAPE Committee, in addition to the 
above. 

Proposed amendment 22 prescribes for meetings of 
the TAPE Committee to occur. 

Proposed amendment 23 sets out the constitution of 
TAPE Promotion and Review Advisory Board, two 
nominees and two representatives of the Office of 
TAPE. 

Proposed amendment 24 provides for union 
representatives on TAPE promotion/appraisal panels 
and the establishment of TAPE Promotion and Review 
Advisory Board and a TAPE Performance Appraisal 
Panel. 

Proposed amendment 25 provides for the addition of 
a new subrule (j) to rule 25. It provides for proxy 
members to be appointed by a TAPE Committee 
member s branch. 

All of those amendments were proposed by branches, 
with the exception of proposed amendment 19 which 
was proposed by the Executive. 

There are two other proposals complained of. Firstly, 
there is item 61 which provides as follows: 

That a new item 4.2 Salaries Award, as follows, be 
added to the TAPE Policy Document and the document 
re-numbered accordingly: 

4.2 Salaries Award: That the union obtain, 
through the Industrial Commission, extension of 
the Government School Teachers' Salaries Award 
to provisions affecting members of TAPE to 
include such matters as hours of duty, vacation 
entitlements, etc. 

That was placed on the agenda by the Counselling 
Services branch of which Mr Sheahan is a member. 

Secondly, there is item 76 which was placed on the 
agenda by the Executive which reads as follows: 

That the conditions of service of TAPE lecturers 
be embodiedin an award to be registered in the WA 
Industrial Commission. 

That proposes a separate TAPE Teachers award. 
That is not the situation now and that question is a very 
contentious question on the evidence and as appears in 
the cases referred to above. 

Exhibit 3 is the State School Teachers' Union of WA 
Policy document which purports to contain all existing 
decided policies of the respondent union and provides 
the following in relation to Conference, inter alia: 

2 Conference. 

2.1 That the Conference be conducted in 
the following manner: 

2.1.1 That items of the Conference 
agenda be grouped in the following 
way: 

(a) Constitutional amendments. 
(b) Union administration. 
(c) Education Conference. 
(d) Matters concerned with 

primary education. 
(e) Matters concerned with 

secondary education. 
(1) Matters concerned with 

technical education. 
(g) Matters concerned with 

education generally. 
2.1.2 That (d), (e) and (f) be conducted 

separately and at the same time. 
2.1.3 That any delegate may attend the 

meetings convened to discuss (d), (e) 
and (f). 

2.1.4 That the following procedures 
apply: 

On the request of any delegate, an 
item can be removed from (d), (e) and 
(f) and placed under (g), and that at 
this point all debate on the item 
stops. 

2.1.5 That items passed at these meetings 
be taken back to the full Conference 
under item (g) and passed/rejected 
without debate. 
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Policy 2.4.2 reads: 
Notwithstanding any of the above 

provisions, a branch shall have the right 
to insist that a motion received by the 
union office by the due date be placed on 
the Conference agenda. 

It is alleged that that policy has been 
breached. 

It also occurs to me that policy item 4.1 requires the 
union to make public, togetner wun the reasons for 
making any decisions and any dissenting opinions, the 
findings of this Commission in any matter and it would 
appear that the Commission, however constituted, is a 
"legally constituted appointments board, tribunal and 
like body associated with determination of teachers' 
promotions, salaries, status and Conditions of service". I 
mention that because the importance of making these 
reasons available to Conference members might 
become relevant. 

These resolutions were placed on the Conference 
agenda by resolutions passed at meetings of the 
Executive held on 30 June 1989 and 21 July 1989. It was 
not in dispute that none of the matters had been referred 
to the TAPE Committee of the union. I, therefore, find 
that as a fact. 

In addition, it was clearly conceded that the 
respondent union's President had decided that the 
Conference should not be convened in separate 
sessions or that the agenda be grouped accordingly. 
That decision is referred to in the agenda document (see 
page 16 of Exhibit 2) which reads under the heading 
"Division Session" as follows: 

Conference 1976, under resolution 36, decided 
that matters concerned with primary education, 
secondary education and technical and further 
education be conducted as separate sessions, at the 
same time. 

No separate Division Sessions are listed for the 
1989 Annual Conference. 

(See the reference to the President's decision in the 
transcript at page 98.) 

There was disapproval of these items by TAPE 
branches on the evidence. Evidence, particularly 
through Mr Forster who was called by the respondent 
union, and is the TAFE organiser, that a particular 
faction attached to the Association of TAFE teachers, a 
body with an industrial as well as a professional agenda 
was allegedly the main mover in this regard. 

In addition, there was evidence that not all TAFE 
members were of like mind in these matters, and that 
much dissent turned upon a faction in which Mr 
Sheahan was involved. Mr Sheahan is a member of the 
Counselling Services Branch. 

Principles. 
It is clear from the rules and from my decision and 

orders in Brown v. Bateman and SSTUWA (No. 2) {op. 
tit.), Sheahan v. SSTUWA (No. 1) {op tit.) and Dornan 
and Harken v. SSTUWA {op. tit.) as well as Brown v. 
Bateman and the SSTUWA (No. 1) {op. tit), that the 
following is the position with the union: 

(1) That it has an obligation to watch over and 
protect the interests of its members [see rule 2(a)]. 

(2) Th at any member of the union who disobeys 
a directive of Conference or Executive is guilty of 
misconduct [see rule 8(a)]. 

(3) That it is the obligation of all members to 
comply with the rules of the union. 

(4) That the Executive exists subject to rule 18(b) 
to control the affairs of the union in accordance 
with the constitution (i.e. the rules). 

(5) That the Executive is required to abide by 
and conform to all decisions and directions of 
Conference [see rule 18(b)(i)]. 

(6) That the Executive consists, amongst others, 
of the President. 

(7) That the Executive is required to abide by the 
rules of the union. 

(8) That a power given to a person or persons by 
the rules of an organisation, and indeed this 
organisation, must be exercised in good faith and 
for the purpose for which it is given, not for some 
ulterior or extraneous purpose [see Sheahan v. 
SSTUWA (Supplementary reasons for decision in 
No. 1895 of 1989) at page 3 and Scott v. Jess 
(1984) 3 FCR 263 at 286-289], 

(9) That the President of the respondent union, 
together with the Executive, is responsible for the 
well being of the affairs of the union [see rule 
21(a)(i)]. 

(10) That the President is bound by the 
directives of Conference. 

(11) That the TAFE Committee, which consists 
of members of the Technical Education Division, 
is that body concerned directly with the affairs of 
TAFE and speaks to the Executive and if required 
to Conference for its members [see Sheahan v. 
SSTUWA (No. 1895 of 1989) at pages 3-4 and 
rule 25 generally). 

(12) That the TAFE Committee is required to 
make decisions and take appropriate action on 
matters pertaining to the Technical Education 
Division as referred by either the Conference or 
Executive [see the first part of rule 25(g) and my 
discussion of this rule in both the major and 
supplementary decision in Sheahan's Case {op. 
tit.)}. 

(13) That it is the obligation of the Executive and 
of Conference in relation to rule 25(g) as in relation 
to all other rules to act reasonably, bona fide and 
ultra vires and without oppressing or without an 
ulterior motive [see Scott v. Jess {op. tit.) and see my 
discussion of these obligations in Brown v. 
Bateman and SSTUWA (No. 1) {op. tit). Brown v. 
SSTUWA (No. 2) {op. tit.) and Sheahan's Case {op. 
tit.)}. 

(14) That it is the clear obligation of the 
Executive on a matter exclusively affecting the 
Technical Education Division members to first 
refer the matter to the TAFE Committee which will 
make decisions and take appropriate action [see 
Sheahan's Case {op. tit.) at page 17]. 

(15) That other matters which do not solely 
affect the Technical Education Division may be 
referred by either Conference or the Executive [see 
rule 25(g)]. That is a discretionary matter and 
would require a reasonable and bona fide exercise 
of the discretion to refer or not. This would include 
having regard to the role of the TAFE Committee 
under the rules, since both Conference and the 
Executive are required to comply with the rules. 

(15) That the Conference is the supreme 
authority of the union and its decisions are binding 
on all members [see rule 27(a)(ii)]. 

(16) That the Conference has power to control 
and manage the business and affairs of the union 
"subject always to these rules" and without limiting 
the generality of this power shall have the power to 
on a motion of Executive or a branch and subject to 
the requirements of rule 37 make, amend or rescind 
rules for the regulation and government of the 
union [see rule 27(b)(i)]. 



It is noteworthy that the Conference itself is 
bound by the rules. 

(17) That the Executive has a responsibility in 
relation to the agenda for Conference [see rule 
27(e)(i) to (iv)]. That duty must also be carried out 
under the rules reasonably and bona fide and not 
for the achievement of an ulterior motive. 

(18) That the rule which governs alterations to 
the constitution is rule 37. 

My later conclusions are based upon these 
principles. 

Submissions and Issues. 
The matters of complaint in this matter involved 

allegations that matters which exclusively pertained to 
TAPE were not referred to the TAPE Committee before 
Executive made a decision upon them, and, further, in 
relation to items 19 and 76, these were placed on the 
agenda contrary to rule 2(a). 

It was submitted by Mr Sheahan that all the notices of 
motion exclusively affect TAPE within the meaning of 
rule 25(g). 

It was asserted and not denied and I therefore find 
that these items were placed on the Conference agenda 
without the TAPE Committee having had any 
opportunity to comment upon them or otherwise deal 
with them. 

It was submitted that this could have been done 
notwithstanding that Executive has no power to amend, 
rescind or in any way deal with the Conference motion, 
except to suggest editing. 

Quite clearly, further, as was submitted, motions 15 to 
25 are proposed amendments to the constitution, and 
motions 61 and 76 are proposed items of policy. Indeed 
11 of the motions 15 to 25 deal with the TAPE 
Committee itself out of 154 motions. Items 19 and 76 
were placed on the agenda by Executive and the rest by 
branches, but that it is submitted does not alter the 
duty. 

Thus, they should not have been placed on the 
Conference agenda without first referring them to the 
TAPE Committee. The TAPE Committee should have 
been given the opportunity to provide advice to the 
Conference about these motions. The matters in the 
motions are those which exclusively affect TAPE (i.e. 
they exclusively pertain to TAPE). 

It was submitted also that the failure to comply with 
policy 2.1.1 and the items on the business paper 
separately, insofar as they were concerned with 
primary, secondary and technical matters as they and 
literally been done in any event since 1976, was no mere 
technicality or triviality. 

What the Executive did, it was submitted, was, 
without demur, to make decisions as to how the interests 
of TAPE teachers should be represented and 
considered by Conference. 

The motions still exclusively affect TAPE teachers 
even though the Conference is the vehicle for the 
matters. 
It is also clear, pursuant to rule 27(e)(iv), that the TAPE 

Committee cannot submit items to the Conference 
agenda. 

The complaint of Mr Sheahan is that the resolutions 
by the Conference to place these matters on the 
Conference agenda constituted a breach of rule 25(g) 
because they should first have resolved to refer them to 
the TAPE Committee. 

It was also submitted that the referrals directly to the 
TAPE agenda are part of a sustained, continuing, 
unrelenting and tenacious campaign by the union to 
thwart the interests -of TAPE members expressed 
through the TAPE Committee. 

The motions in this matter effect that subversion, 
firstly by the non-referral of the matters to the TAPE 
Committee and secondly by the motions themselves. 

The proposed amendments seek to take away the 
TAPE Committee's ability to make decisions and take 
actions. 

Further, the TAPE teachers do not want a separate . 
award and item 76 is directed to that (see page 28 of the 
transcript). 

In relation to rule 2(a), it was submitted that the 
motions being discussed, namely the two relating to the 
TAPE award, and the 11 relating to the TAPE 
Committee, are the issues at the heart of a bitter struggle 
between the TAPE Committee, TAPE teachers and the 
Executive. 

Certainly, both those issues have been the subject of 
completed or uncompleted hearings before the 
Commission this year. 

It was submitted that this was an attempt to destroy 
the TAPE Committee as an effective voice for teachers 
by persuading Conference, some 90 per cent of whose 
members were not TAPE teachers, to destroy their 
voice. 

I was referred to Exhibit 11 which sets out a number of 
resolutions by TAPE branches opposed to the 
"weakening of rule 25(g)" and there are other 
documents exhibited complaining about the subject 
motions. 

In addition, Mr Sheahan complained about rule 
18(b)(i) and alleged that the Executive was in breach of 
a Conference decision to collate the agenda in different 
sections and to conduct the conference in different 
sessions. It was said also to be a breach of rule 
27(a)(ii). 

This year there are only 131 items on the agenda as 
compared to 254 last year, I was informed, and that is 
clearly so. That might, in my opinion, give more scope 
for divisional discussion depending on how much 
discussion will occur. I also was assisted by submissions 
made by Mr Boronovskis as follows. 

The constitution should be read as one whole 
instrument, he submitted. Indeed multiple provisions 
should not be read in vacua, but as occurring in a single 
complex instrument (see James v. The Commonwealth 
55 CLR 1 at 43). 

It was submitted that item 76, which was referred by . 
the Executive, was not a proposal of a constitutional 
amendment, and as such should have been properly 
referred to the TAPE Committee. The Executive took 
the view that it was doing no more than referring a 
proposal onwards. It was creating and referring a 
proposal to another place, where a decision was to be 
made on it. Thus, rule 25(g) did not apply to it. 

It was submitted that rule 25(g) refers only to 
Executive and not to Conference. That is wrong. 

It was submitted that Conference is made up of 
separate entities, one of which is the union Executive, 
and indeed under rule 18(d), between meetings of 
Conference, management of the union shall be vested 
in the Executive. 

Mr Boronovskis conceded that Conference policy 
sets out that there shall be divisional sessions and that 
they shall be run in a certain manner in item 2.1 of 
Exhibit 3, and referred to the history of it, but that in the 
end is not cogent in the face of the unambiguous 
command of the policy directive. Indeed, it is not for the 
Executive or the President if the history of the division 
sessions of Conference arose from a desire to prevent 
boredom, to direct Conference to suffer boredom 
again. 
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It was also submitted that constitutional 
amendments by custom and practice have never been 
discussed in divisional sessions. They have always been 
discussed on the floor of Conference. The President of 
the union took the decision that there was not sufficient 
business to warrant holding divisional sessions (see 
page 98 of the transcript). 

It was submitted that there was so much diversity of 
opinion amongst members of TAPE that debate would 
be gagged and the proposals would be sent back to the 
floor, even if referred to a divisional session of 
Conference (see page 100 of the transcript). 

It was also submitted that there is a complete and 
unfettered discretion to place an item on the agenda. 

Section 62 of the Act exists to object to constitutional 
amendments and that presents a further safeguard for 
members, it was also submitted. 

Conclusions. 
In this application, I am dealing with the agenda of 

the respondent union's Conference. Conference is the 
supreme authority of the union whose decisions are 
binding on all members [see rule 27(a)(i)]. In turn, its 
own power to control and manage the affairs of the 
union is subject always to the rules [see rule 28(b)]. It is 
required to meet at least annually [see rule 28(a)(i)]. 

It has the power pursuant to rule 27(b)(i) and subject 
to rule 37 to make, amend or rescind rules for the 
regulation and government of the union. 

The Executive is a body which is charged with the 
duty of controlling the affairs of the union in 
accordance with the constitution (Exhibit 1) [see rule 
18(a)]. 

It is also required to abide by and conform to all 
decisions and directions of the Conference [see rule 
18(b)(i)]. 

In addition, any member of the union who disobeys a 
directive of Conference is guilty of misconduct (see rule 
8). 

In addition, the President is required, together with 
the Executive, to be responsible for the well being of the 
union [see rule 21(a)(i)]. 

Thus, if the President and/or the Executive acts 
contrary to the well being of the union, he/she/they 
commit a breach of the rules. 

Amongst the express duties of the Executive is a duty 
[see rule 27(e)] to prepare the agenda for each 
Conference, or as it is more precisely called "a business 
paper" [see rule 27(i)]. 

The rules (rule 27) also require that reports to be 
presented to Conference shall be issued with the 
publication containing the business paper and shall be 
made available to delegates to Conference. 

Quite clearly also "any matter" which a branch 
wishes to be included in a business paper must be the 
subject of notification to the General Secretary at least 
seven weeks before the commencement of Conference, 
unless the Executive decides otherwise. 

Quite clearly, the only bodies which can submit items 
for inclusion on the business paper are the Executive, 
the Education Committee or any branch of the union. 
The TAPE Committee, although recognised and 
established by the rules, cannot. 

In this case, two of the complained about motions 
were placed on the business paper upon the submission 
of the Executive and are its own resolutions. These are 
items 19 and 26. 

It is also quite clear that the Executive has no power to 
edit or amend a motion submitted by a branch, unless 
the branch agrees. If the branch does not agree to any 
editing or amendment suggested by Executive [see rule 
27(e)(v)]. then the motion must (provided it is received 

within time) be placed on the Conference agenda in 
unamended form. Thus, the Executive's power and 
duty, as was submitted by Mr Boronovskis, is to place 
branch motions on the agenda if submitted by a branch 
within time. It has no discretion not to place branch 
motions on the agenda. 

In the case of the discharge of its duties under the 
rules, the Executive, the Conference and the TAPE 
Committee must comply with the rules and act under 
the rules intra vires, reasonably, bonafides and not for an 
ulterior purpose [see Scott v. Jess {op. cit.) and Brown v. 
Bateman and SSTUWA (No. 2) (op. cit.)]. 

It is obvious that the TAPE Committee, which exists 
by virtue of rule 25, has no entitlement to make 
submissions or motions. That is significant in the 
context of these matters. 

It should be observed and I find on the 
uncontroverted evidence in this matter from the bar 
table that the TAPE membership is one-tenth or less of 
the total membership of the respondent union. It is also 
a fact which I find that the bulk of the membership of 
the respondent consists of primary and secondary 
teachers. 

It is also clear that their interests and those of TAPE 
teachers do not necessarily coincide, as I so find. 

In that context, the existence of special 
representation for TAPE members by a formally 
constituted Committee to deal with the affairs of TAPE 
teachers in the decision and appropriate action is not a 
surprising feature of the rules. 

In Sheahan's Case (op. cit.) at pages 16-21, I 
considered in detail the role of the TAPE Committee 
and the Executive's relationship with it under the 
rules. 

The TAPE Committee is, of course, not the Executive, 
nor is it Conference, but it is elected by TAPE members 
to act on their behalf and to speak to the Executive for 
them. The President is ex officio a member. 

There is under rule 25(g) a clear obligation upon the 
Executive, as I have held inSheahanv. SSTUWA (No. 1) 
(op. cit), to make no decision on a matter without 
Executive first referring the matter to the TAPE 
Committee, which then makes decisions and takes 
appropriate action, if the matter is one exclusively (i.e. 
solely) affecting the TAPE Division members of the 
union. That is quite clear and unequivocal. That is the 
second part of the subrule. 

However, rule 25(g) on its plain wording, in the first 
part of the subrule, contains another provision. The 
TAPE Committee is required to make decisions and 
take appropriate action on matters pertaining to the 
Technical Education Division as referred by 
Conference/Executive. 

If one gives that a generous interpretation as R. v. 
Aird; ex pane The Australian Workers' Union 129 CLR 
654 requires, and, if one reads it as part of the whole of 
the rules [see James v. The Commonwealth (op. cit.)], 
looking for its plain words, the rule clearly envisages the 
referral of a range of matters to the TAPE Committee 
whether they exclusively affect the TAPE Division or 
not. 

That is further clear from a consideration of the 
whole of rule 25, the nature of the TAPE Committee as 
the rule reveals, and by the fact that the respondent 
union is an organisation registered under an Act which 
contains an object such as that contained in section 6(0- 
Indeed, a reasonable exercise of its powers and 
fulfilment of its duties by the Executive would include 
that consultative process where a section of members 
important interests were involved. 

Thus, there is a power and a discretion under rule 
25(g) vested in both the Executive and Conference to 
refer matters to the TAPE Committee, even if the 
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matters do not exclusively affect the TAPE Division 
membership. The reasonable and bona fide discharge 
of that power under the rule will require that sort of 
referral from time to time [see my discussion also in 
Sheahan's Case (op. dr.)]. 

It would seem to me. therefore, patently, an 
unreasonable exercise of its power under the rules for 
the Executive or the Conference to fail to refer to the 
TAPE Committee any matter which had or was likely to 
have an impact of any consequence on the members of 
the TAPE Division, their salaries, conditions or welfare 
within the union or in an industrial context. 

That, therefore is. in my opinion, the impact and 
requirement of rule 25(g). 

I now turn to the motions or agenda items. A perusal 
of them both in the minutes of the Executive and in 
Exhibit 2 "the agenda" shows, and I find, that motions 
15 to 25 propose constitutional amendments in the form 
of amendments to rule 25 of the constitution. 

Items 61 and 76 relate to award conditions by way of 
extension of the existing award and the obtaining of a 
separate award for TAPE teachers respectively. 

The first was placed on the agenda by Mr Sheahan's 
branch in circumstances which he described in 
evidence. The second was placed there by the Executive. 
The nature of the amendments proposed to the 
constitution and complained of by Mr Sheahan are 
such that added together, they convert the TAPE 
Committee to a different in some respects, vastly 
different, sort of body in its establishment constitution, 
powers, degree of autonomy and method of election. I 
so find. 

In particular, in the only motion placed on the 
agenda passed by the Executive in that regard, the 
proposal is that the TAPE Committee will act as an 
advisory body to the union in matters pertaining to 
TAPE and will take appropriate action as directed by 
the Executive Committee or Committee of 
Management. That is the proposed new rule 25(g). It is 
substantial and important. Indeed, were these proposed 
amendments to the constitution passed, they would be 
matters exclusively affecting the TAPE Division. 

However, since they are proposed amendments to the 
constitution, I should add that the Counselling Services 
Branch, Mr Sheahan's branch, moved proposed 
amendment 21 which is more protective of the TAPE 
Committee. 

Items 61 and 76 relate to an existing award or a 
proposed award, and, in the case of item 76 moved by 
the Executive, is arguably a matter exclusively affecting 
the TAPE Division. 

I will deal with the arguments concerning the rules 
and their application later in these reasons. 

I should observe that it is common ground between 
the parties that all these motions were placed by 
resolution of the Executive upon the "agenda" without 
reference of them before or since to the TAPE 
Committee. 

I find as a fact, as is clear from Exhibit 2 "the agenda", 
its whole contents and, in particular page 16 under the 
heading "Division Session", that notwithstanding the 
Conference policy or directive, no separate Division 
Sessions are listed for the 1989 Annual Conference. 

That policy or directive 2.1 in Exhibit 3 quite clearly 
directs how Conference is to be conducted. That is as 
follows. The items of the Conference agenda should be 
grouped in the following way. It then sets them out, (i.e. 
matters concerned with primary education, matters 
concerned with secondary education, matters 
concerned with technical education etc). 

Items 10 to 25 complained of by Mr Sheahan were, by 
decision of the President, grouped under constitution 
amendments. No real exception can be taken to that. 

However, items 61 and 76, which clearly relate to an 
award extension or a separate award for TAPE Division 
members are matters which should be grouped under 
"matters concerned with technical education" [Policy 
directive 2.1(f)]. 

In addition, it is quite clear that those items might be 
grouped under two headings on the agenda (e.g. 
constitutional amendments and matters concerned 
with technical education) if a matter affected both 
areas. In some cases, perhaps, such as this, they 
should. . 

That is because the policy direction clearly provides 
for sessions of the meeting to deal with matters which 
concern them as a gfoup, although any delegate can 
attend any of the meetings concerned to discuss (d), (e) 
and (f) under 2.1. 

In any event what occurs then upon a matter being 
dealt with in that way is that items passed at the separate 
meetings under 2.1(e), (f) or (g) have to be brought back 
to full Conference and passed or rejected without 
debate because the decision quite rightly in the end is 
that of Conference. 

In this case, I find that Executive proposes to commit 
a breach of rule 18(b) in that it proposes, in the agenda, 
(a document approved by it), to fail to comply with a 
Conference policy or directive [2.1(e) and (f)]. I find that 
the President made a decision which he had no power to „ 
make in that connection. I find that the Executive failed 
to direct that the policy directive be complied with. In 
addition the items in the agenda which should be 
grouped in the agenda under matters covering technical 
education are not so grouped contrary to the directive, 
and therefore contrary to the rules. Whether I should 
exercise my discretion under section 66(2) is another 
matter. 

I now turn to the other allegations of breach. Firstly, I 
agree with Mr Boronovskis submissions, put in the 
course of a thoughtful argument, that since items 15 to 
25 are proposed amendments to the constitution, they 
are thus not matters which exclusively affect the TAFE 
Division etc within the meaning of rule 25(g). That is 
quite clear. However, they are clearly matters pertaining 
to the Technical Education Division, since they affect 
its representation within the union and its participation 
in union affairs. 

In addition, the decision to place them on the agenda 
was not a decision which exclusively referred to the 
TAFE Division membership. It was a decision which 
related to the Executive's duty to regulate the agenda, as 
well. Indeed, amendments to the constitution are 
matters affecting the whole union. They are matters 
required to be dealt with by Conference under the 
rules. 

However, these amendments to the constitution as 
proposed are so significantly concerned with the 
manner in which the affairs of TAFE members and the 
TAFE membership are dealt with within the union that, 
in a proper and reasonable exercise of the union's 
power and discretion under the first part of rule 25(g) 
the matters should first have been referred to the TAFE 
Committee in any event or before being placed on the 
agenda. This should have been done so that the TAFE 
body recognised by the rules and thus by Conference, 
(the guardian of the rules), as the voice within the union 
of TAFE teachers, might be heard by conference on 
matters which more directly concern and affect its 
members than other members. 

Thus, in the circumstances, I find that the Executive 
failed to comply with rule 25(g) in failing to refer the 
matters to the TAFE Committee and to obtain a report 
on the proposed amendments to be presented to 
Conference. Mr Boronovskis told me of the practice 
relating to obtaining reports and I take that into 
account. 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3275 

Thus, the failure to do that constitutes an 
unreasonable use of the discretion to refer or not under 
rule 25(g). In that that failure is allied to the fact that the 
most drastic (in terms of change) of the motions is one 
introduced by the Executive, the failure by the 
Executive to refer the items complained of to the TAPE 
Committee becomes more unreasonable. 

However, I would add that proposed motion item 19 
on the agenda was the subject of a decision by the 
Executive in reference to it as a motion apart, from any 
separate decision to place it on the agenda. 

I turn now to the question of items 61 and 76 on the 
agenda. Both of those relate to the very vexed question 
of whether there should be a separate TAPE award or 
whether there should be amendments to the existing 
award. Those are not amendments to the 
constitution. 

Indeed, item 76, insofar as it is an Executive motion, 
appears in the agenda under the heading "General 
Employment Conditions", whereas, quite plainly, it 
ought to appear in accordance with Policy Direction (of 
Conference 2.1.1 under the head of matters relating to 
technical education and be dealt with accordingly 
under 2.1.1). 

In failing to constitute the agenda in that manner, the 
Executive is in breach of rule 18(b). The Executive is 
bound to comply with Policy Directions and decisions. 
It has patently failed to do so (see page 98 of the 
transcript). 

Alternatively, the Executive as the body responsible 
for the agenda has failed in permitting the President to 
make a decision instead of carrying out its duty. 

I have formed the view that item 76 is solely a matter 
which affects the interests of the TAPE Division, and 
should have been referred to the TAPE Committee 
before any Executive decision was made that the 
Conference be asked to countenance a separate award. I 
say that because there was an Executive decision not 
just to place such a motion on the agenda, but one also 
to pass such a motion in the beginning. 

The decision of the Executive to pass that motion was 
a decision on a matter exclusively affecting the 
Technical Education Division, since it related to the 
organisation of the union and participation of 
members. 

Item 76 should have been referred to the TAPE 
Committee as a proper exercise of power under the rule 
25(g) or compulsorily under 25(g). It was not. 

For the reasons set out above, I therefore find that 
those items set out in Exhibit 2. the agenda of the 91st 
Conference of the respondent union, items 10 to 25 and 
61 and 76 are matters which should have been referred 
in a proper and reasonable exercise of power and 
discretion under rule 25(g). even though they do not 
exclusively affect the TAPE Division. These are matters 
as are all items affecting the welfare of TAPE which will 
be considered by many of the delegates. The TAPE 
Committee should have had them referred to it for the 
purpose of a TAPE Committee report being circulated 
with the agenda or otherwise published inside the 
agenda and therefore before Conference. 

Secondly, I conclude that the decision not to group 
the agenda required by Policy Directive 2.1.1 (Exhibit 3) 
of Conference, or to hold subsequent separate sessions 
is a failure to comply with rule 18(b)(i). because it is a 
failure to comply with a policy directive by the 
President and for the Executive whether that decision is 
oppressive or its intent as alleged is another matter. 

I am not satisfied that the placement of the said items 
on the business paper (agenda) on the evidence so far 
before me is contrary to rule 2(a). 

I find, however, that in failing to comply with the 
rules, the Executive is in breach of rule 18(b). I find also 
that the President failed to comply with a directive or 
policy of Conference. 

In any event, for the same reasons as I have referred to 
in relation to the other items, the matter should have 
been referred to the TAPE Committee. Thus, there was a 
failure to comply with the rules. 

That might be remediable, however, were the matter 
referred to the TAPE Committee by Conference which 
has a similarpower and discretion under the first part of 
rule 25(g). 

The onus lies upon the applicant, on the balance of 
probabilities, to establish his claim, as I have held [see 
Dornan and Harken v. SSTUWA {op. cit.) and 
Sheahan's Case (Reasons and Supplementary 
Reasons) {op. cit.)}. 

In addition, as I have observed before, in similar but 
not identical terms, the President's discretion should 
not be exercised under section 66 in trivial matters [see 
Sheahan's Case {op. cit.)]. 

I apply also what O'Dea P. said in Silberschneider's 
Case {op. cit.) 

First of all I wish to return to section 66 to say that it is 
a particular provision which gives the President 
authority to act on behalf of a member, or the other 
persons named, which includes the Registrar acting on 
the complaint of somebody else, to ensure that the rules 
by which any union's affairs are to be managed are 
observed and are complied with in a fair and just way. It 
is not a broad power or mandate empowering the 
President to interfere in any case. It is certainly not a 
power which enables the President of the Commission, 
in any situation, to exercise or direct the exercise of a 
prerogative which peculiarly belongs to the union on its 
administration, unless it is necessary to do so. That is 
because it is necessary in the interests of equity and 
good conscience and the substantial merits of the case. 
In addition, of course, not only have I a wide discretion 
under section 66(2), but also section 26( 1) and (2) apply. 
In using my discretion, section 6 of the Act is of 
significance and that would subsume section 26(l)(c) 
also, although the interests of the community as a whole 
do not figure here in any direct cogent manner. 

In this case, the applicant has established, upon the 
balance of probabilities, that there have been failures to 
comply with the rules. 

The next question is whether I should exercise my 
discretion to make any orders, and if the answer to that 
is yes, what orders should be made. 

I should also add that I am quite satisfied that this is a 
matter which I have jurisdiction in the terms of section 
66(2), since the relief sought is for me to give orders or 
directions "relating to the rules" in the words of that 
section. 

I propose to exercise my discretion to make orders. I 
will do so because these breaches involved important 
and contentious matters. The Executive was well aware 
that they were delicate, important and contentious 
matters. They affect a section of the union which is 
small in numbers compared to other interest groups. 

Section 6(f) of the Act lays bearing emphasis upon 
encouraging democratic control of organisations, but 
more appositely in this case, it lays emphasis upon full 
participation of members in the affairs of the 
organisation. In this case, that full participation is 
enhanced by the voice given to the TAPE Committee 
and the separate divisional sessions created by policy at 
Conference which must permit separate interest groups 
to deliberate on matters before the supreme body. The 
fact that persons not from those interested groups can 
participate does not in my opinion dilute the validity of 
what I have said. 



In this case, the matters are contentious and have 
been the subject of considerable acrimony. It is not a 
trivial matter. The ultimate decision on the matters 
raised is a matter for the union. However, proper 
participation in the affairs of the union is prescribed. 

For those reasons, and because of the facts which I 
have found, the actions under the rules in this case are 
not consistent with the democratic control of the union 
by its members. 

The onus on the applicant has been discharged on 
the balance of probabilities. The goal of a decision by 
Conference in matters is attained by following certain 
paths prescribed by the rules, which, themselves, also 
require compliance with Conference policies and 
directives. 

In this case, having regard to those matters, it is 
proper for me to exercise my discretion to make orders 
and declarations. The exercise of the discretion in that 
way is not an unwarranted exercise of a prerogative 
which belongs to the union or its administration. It is 
borne out by the substantial merits of this case, and is 
clearly in the interests of equity and good conscience. 

What is really required is that this matter be properly 
referred to the TAPE Committee so that it can be heard 
in Conference and/or also that the matter be 
deliberated on in separate meeting under policy 2.1.1 (f), 
It is quite clear that effective advice, at least relevant and 
important advice, should be tendered to Conference by 
the TAFE Committee and the Executive on these 
measures. If that is not achievable, then Conference 
should refer the matter to the TAFE Committee, before 
proceeding. 

I will make orders and consequent orders 
accordingly. 

I shall in my minute of proposed orders endeavour to 
assist Conference which commences on Monday, 2 
October 1989 to proceed with its business and comply 
with the subject rules, insofar as that is possible. 

Order accordingly. 
Appearances: Mr D.A. Sheahan as applicant on his 

own behalf. 
Mr T. Boronovskis on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 66. 

Mr D.A. Sheahan 
and 

State School Teachers Union of WA (Inc) 
No. 2248 of 1989. 

BEFORE THE PRESIDENT, Pi. SHARKEY ESQ. 
29th day of September 1989. 

Order. 
THIS matter having come on for hearing before me on 
the 25th day of September 1989 and having heard Mr 
D.A. Sheahan as applicant on his own behalf and Mr T. 
Boronovskis on behalf of the respondent and having 
reserved judgement on the matter and judgment being 
delivered on the 29th day of September 1989, I now 
order and declare as follows: 

(1) I declare that the respondent union 
committed a breach of its rules in the following 
respect: 

(a) The respondent union, through its 
Executive, failed to refer to the Technical 

and Further Education Committee to 
make decisions and take action in: 
(i) Items 15 to 25 inclusive; 
(ii) Items 61 and 76; 
thereon in the agenda of the 91st 
Conference of the said respondent union, 
contrary to rule 25(g). 

(b) That in so failing, the Executive of the 
said union failed to control the affairs of 
the union in accordance with the said 
rules (the "constitution") contrary to rule 
18(a). 

(c) That the said union has committed a 
breach of or failed to comply with rule 
18(b)(i) in that: 
(i) The Executive thereof failed or 

refused to group the items of the 
Conference agenda as prescribed 
therein, and, in particular, failed to 
group items 61 and 76 under 
"Matters concerned with technical 
education". 

(ii) Permitted the President of the 
respondent union to unilaterally 
decide that no Division Sessions be 
listed for the 1989 Annual 
Conference. 

(2) I order and direct that the said items be 
referred forthwith to a Technical and Further 
Education Committee meeting in order that it 
might report to Conference on the said items in 
writing before any discussions on such items 
occurs. 

(3) I order and direct that all of the said agenda 
items be referred to a Divisional Session under 
Policy Direction 2.1.1(0 to be dealt with in 
accordance with the rules. In the event that this 
direction is not complied with I order and direct 
that the said items be removed from the said 
agenda. 

(4) I order and direct the Conference and the 
respondent union, except under Policy Direction 
2.1.1(0, not to discuss, debate or deal with the said 
items until: 

(a) The Technical and Further Education 
Committee has been given reasonable 
opportunity and resource to report in 
writing on the said items to the said 
Conference. 

(b) Such report is handed to each delegate to 
Conference at least four hours before the 
items are debated. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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DECLARATIONS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Cadbury Schweppes Pty Ltd and Others. 
No. 1975 of 1989. 

COMMISSIONER G.L. FIELDING. 
27th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant and the 
Respondent are parties to the Aerated Water and 
Cordial Manufacturing Industry Award 1975 which by 
its scope applies to persons engaged in or in connection 
with manufacturing and or distribution of aerated 
waters, either soft drinks, fruit juices, cider, cordial and 
syrups although it does not apply to transport workers 
employed in that industry. 

Clause 8.—Hours of the Award provides in general 
that the ordinary hours of work shall not exceed on 
average 38 per week. Moreover subparagraph (l)(c) of 
Section A of Clause 8 provides: 

The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 6.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and 
majority of employees in the plant or section or 
sections concerned. 

Overtime is provided for in Clause 9.—Overtime. 
Relevantly the provisions of that clause are as 
follows: 

(1) The provisions of this clause shall apply to 
all employees. 

(2) ... 
(3) (a) Subject to the provisions of this 

subclause, all work done beyond the ordinary 
working hours on any day, Monday to Friday, 
inclusive, shall be paid for at the rate of time and 
one-half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work Fixed in an 
establishment in accordance with Sections A — 
Hours, B — Implementation of 38 Hour Week and 
C — Procedures for In-Plant Discussions of 
Clause 8.—Hours. 

(b) (i) Work done on Saturdays after 12 noon 
or on Sundays shall be paid for at the 
rate of double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid 
for at the rate of double time and one- 
half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one-half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (d) of subclause (1) of Section A — 
Hours of Clause 8.—Hours applies. 

(d) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of 
the previous day's work for the purposes of this 
subclause. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 

(4) ... 
(5) (a) When overtime is necessary it shall, 

wherever reasonably practicable, be so arranged 
that employees have at least 10 consecutive hours 
off duty between the work of successive days. 

(b) ... 
(c) ... 
(d) ... 
(e) The provisions of this subclause shall apply 

in the case of shift employees who rotate from one 
shift to another, as if eight hours were substituted 
for 10 hours when overtime is worked: 

(i) For the purpose of changing shift rosters; 
or 

(ii) Where a shift employee does not report for 
duty; or 

(iii) Where a shift is worked by arrangement 
between the employees themselves. 

The Award also makes provision for shift work. 
Clause 12.—Shift Work relevantly provides: 

(1) The provisions of this clause apply to all 
employees engaged on shift work. 

(2) An employer may work his establishment on 
shifts but before doing so shall give notice of his 
intention to the union or unions concerned and of 
the intended starting and finishing times of 
ordinary working hours of the respective shifts. 

(3) (a) Where any particular process is carried 
out on shifts other than day shifts, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked 
on less than five days then the provisions of 
paragraph (a) shall be as if four consecutive shifts 
were substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by 
reason of the fact that work on the process is not 
carried out on a Saturday or Sunday or any other 
day that the employer observes a shut down for the 
purpose of allowing a 38 hour week or on any 
holiday. 

(4) ... 
(5) A shift employee when on afternoon or night 

shift shall be paid per shift of eight hours, a loading 
at the rate of $9.36 in addition to his ordinary rate 
prescribed by this award. 

(6) ... 
The nature of the Respondent's business is such that 

the demand for its products varies with the seasons. 
During the summer months there is a much greater 
demand for them than in the winter months. To 
accommodate this fluctuating demand the Respondent 
varies the working arrangements for its employees 
depending on the seasonable demand for its products. 
In general terms ordinarily the employees work a day 
shift from 7.00 a.m. to 3.45 p.m. Monday to Friday 
inclusive. As the demand increases a second or 
afternoon shift is implemented which operates between 
3.45 p.m. and 11.45 p.m. Monday to Friday inclusive. 
Furthermore, as the demand for its product reaches a 
peak, usually in the months of December to February or 
March, the Respondent requires its employees to work 
on weekends, particularly on Saturday, when the same 
two shifts are worked. Sometimes it is necessary to 
extend the time of the two shifts by up to four hours so 
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that the employees work on day shift from 7.00 a.m. to 
7.00 p.m. and on afternoon shift from 7.00 p.m. to 7.00 
a.m. 

There are sometimes variations to the starting and 
finishing time of the shifts but they are not material for 
the present purposes. 

As I understand it ordinarily, although not always, 
those who work day shift do so for the entire week 
Monday to Friday inclusive, those who work afternoon 
or night shift likewise do so for the entire week. Where 
weekend work is involved those on afternoon or night 
shift usually work the same shift at the weekend. 
Likewise, those on day shift frequently work the same 
shift at the weekend. It can sometimes happen however, 
that those who work day shift work "afternoon hours" 
or an afternoon shift at the weekend. 

A difference has arisen between the parties as to the 
obligations imposed under the Award in respect of 
employees: 

(a) who are rostered to work afternoon shift 
Monday to Friday inclusive and who work a 
similar shift on a public holiday or rostered 
day off in that week or on the following 
weekend: and 

(b) who ordinarily are rostered to work as day 
workers or on day shift Monday to Friday 
inclusive and who work an afternoon shift on 
the following weekend. 

In an effort to resolve the dispute the Union has made 
this application seeking a declaration of the true 
interpretation of the Award as it relates to the 
circumstances outlined. 

At the heart of the dispute is whether the overtime 
penalties prescribed by Clause 9(3) of the Award should 
be calculated on the ordinary rate of pay as increased by 
the shift loading prescribed by Clause 12(5). The Union 
submits that by virtue of clause 9(3)(e) the shift loading 
should be taken into account. Its argument is that the 
work is shift work done outside the ordinary hours of 
work prescribed by the Award and hence the relevant 
penalty should be calculated taking into account the 
shift loading. The Respondent on the other hand 
submits that the work in question is not in reality shift 
work but simply overtime. It submits that for the 
purposes of the Award, shift work is confined to work 
performed on Monday to Friday inclusive and that 
Clause 9(3)(e) operates only when shift days are 
extended, as indeed from time to time occurs. 

One thing the parties do agree upon is the approach 
to be adopted by the Commission when interpreting its 
awards. That approach is well settled and has most 
latterly been set out by the Industrial Appeal Court in 
Robe River Iron Associates and Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others (1987) 67 WAIG 1097. [See too: North West 
Beef Industries Limited and Derby Meat Processing Co 
Ltd v. West Australian Branch, Australasian Meat 
Industry Employees Union. Industrial Union of 
Workers. Perth (1984) 64 WAIG 2124], In essence in an 
exercise such as this the meaning of a particular 
provision in an award, as Brinsden J. mentioned in the 
Robe River Case (supra), is to be ascertained by 
considering the terms of the award as a whole. The 
language in the Award is to be given its plain and 
ordinary meaning. If the terms are clear and 
unambiguous it is not possible to look to extrinsic 
material to qualify the meaning of the particular 
provision being considered. Where there is a degree of 
ambiguity extrinsic aids may be relied upon to 
determine the meaning but it is "not permissible to look 
at the actual intentions, aspirations, or expectations of 
the parties" either before or at the time the award was 
made except to the extent that those intentions or 
expectations are expressed in the award. Instead, the 

task is "to look at only the objective frame work of facts" 
within which the award came into existence and "to the 
parties presumed intentions in that setting". 

The instant Award does not define what constitutes a 
shift or who is a shift employee. Ordinarily I would have 
thought that a shift employee was synonomous with a 
shift worker and that such a person is one engaged in 
shift work. The most commonly accepted definition of 
shift work is that suggested by Dethridge C.J. in the 
Metal Trades Employees Association v. the 
Amalgamated Engineering Union (1936) 36 CAR 534 at 
page 535. He suggested that ordinarily "the dicta of shift 
work connotes men working in relays; that is to say. one 
man or relay or squad of men does a spell of work upon 
a process and upon that same process is immediately 
followed by another man or relay or squad of men doing 
the spell of work for something like a similar number of 
hours, but not necessarily the same number of 
hours". 

In the case of the Respondent's employees who work 
afternoon shift Monday to Friday inclusive they are by 
any accepted definition of shift work, shift employees. 
They could not otherwise work at ordinary time rates 
after 6.00 p.m.. as Clause 8(l)(c) clearly stipulates. They 
perform their work after that time as part of a relay 
system involving a series of day and afternoon shifts. In 
the terms of the definition of shift work above referred to 
they readily fit the description of shift employees, as 
indeed the Respondent accepts is the case for work done 
from Monday to Friday inclusive. 

I find it difficult to accept that those employees when 
they work during much the same time span, or shift, at 
the weekend, cease to be shift employees. The work on 
the weekend is all part of the same ongoing system of 
work based on a relay of shifts. The period of work on 
the weekend cannot, in my view, be seen as anything but 
another shift in this process. The relay does not end on 
Friday as is the import of the Respondent's 
submissions, but continues into the weekend. Indeed, 
the indications are that frequently the requirement to 
work on weekends is included in the same roster which 
sets out the shifts from Monday to Friday inclusive. 

I cannot see that there is any warrant in the Award for 
limiting "shift work" for these purposes to work 
performed on Monday to Friday inclusive. Mr Uphill 
referred to Clause 12(3)(a) as suggesting that shift work 
was to be confined to that period. I do not read that into 
the subclause. What it unambiguously stipulates is that 
if less than five or in some cases four, consecutive 
afternoon or night shifts are worked then those shifts 
shall be paid at overtime rates. The provisions of Clause 
12(3)(a) appear to be designed to ensure that employees 
who are required to work less than five or in some cases 
less than four, consecutive afternoon or night shifts are 
paid at overti me rates, rather than at ordinary time rates 
even when the work is performed on Monday to Friday 
inclusive; that is, any shift work carried out under a 
process of less than five (or four) consecutive shifts is 
not to be regarded as shift work in ordinary time but as 
overtime. The subclause says nothing about a process 
which is carried by more than five (or four) consecutive 
shifts. 

There can be no argument that the work done on 
weekends is overtime. It is work performed outside the 
spread of ordinary hours which, for practical purposes, 
are limited to the daylight hours of Monday to Friday 
inclusive. The terms of Clause 9(3)(e) are dear and 
unambiguous. Overtime on shift work is to be based on 
the rates payable for shift work. The rate payable for a 
shift employee on afternoon shift is by virtue of Clause 
12(5) the ordinary rate plus a loading of $9.36. The 
ordinary rate in this context can only sensibly mean the 
ordinary time rates for the particular classification [see 
Blackwell v. Pallos (1975) AR 516]. Hence the combined 
effect of Clauses 12(5) and 9(3)(e) is that for those 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3279 

rostered on afternoon shift Monday to Friday inclusive 
and who work a similar shift at the weekend the 
overtime penalty is to be based on the shift loaded 
ordinary rate of pay. By Clause 9(3)(b)( 1) all work done 
after midday on Saturday and throughout Sunday is to 
be paid for at the rate of double time which for the shift 
employees in question is double the loaded ordinary 
rate of pay. 

Mr Uphill drew attention to the fact that normally 
shift allowances are only payable during ordinary 
hours of work and not during overtime hours. He 
referred to and relied upon the decision in the 
Amalgamated Engineering Union v. The Metal Trades 
Employers' Association (1942) 47 CAR 489 where it was 
held by the former Commonwealth Court Conciliation 
and Arbitration, that there was nothing in the Metal 
Trades Award to justify "a departure from the long 
establish principle that overtime and extra rates are to 
be computed on the ordinary and not the shift rates". He 
also drew attention to the fact that a claim for an 
overtime formula to include the shift loading was 
rejected by the New South Wales Industrial 
Commission in the Shift Workers Case (1972) AR 
(NSW) 633. 

It is only fair to say that the principle upon which Mr 
Uphill relies is both long established and well 
recognised, but it cannot override the express terms of 
the particular award to be interpreted. The instant 
Award, unlike the Metal Trades Award, expressly 
provides in Clause 9(3)(e) that overtime on shift work 
"shall be based on the rate payable for shift work". 
There could not be a clearer indication that the general 
principle against double penalties was not to apply in 
this case. That is all the more so because the provision 
with respect to shift work done on overtime is contained 
in the overtime clause of the Award rather than in the 
shift work clause and moreover, is part of the clause 
which fixes the penalties for overtime. If the provisions 
of Clause 9(3)(e) were not in the Award then I accept 
that the general proposition to which Mr Uphill 
referred would apply, but that is not the case. 

Likewise, in Electrical Trade Union of Workers of 
Australia (Western Australian Branch). Perth v. 
Hamersley Iron Pty Ltd (1968)48 WAIG 652, where this 
Commission held that under the Iron Ore Production 
and ProcessingAward 1967 there was a limit of a double 
time rate for shift workers when working overtime 
despite provision for a shift loading, the circumstances 
there examined are distinguishable from the present. In 
that case although the Iron Ore Production and 
Processing Award contained a provision identical to 
Clause 9(3)(e) of the Award now under review, it as well 
expressly provided that the overtime provisions, subject 
to certain irrelevant exceptions, were not to operate "so 
as to require payment of more than double time rates for 
any work". Such a provision does not exist in the instant 
Award. Significantly, however, both parties in that case 
accepted that because of the provision similar to Clause 
9(3)(e) of the instant Award, "the shift work rate 
appropriate to the particular shift forms the base upon 
which overtime is to be calculated". 

The same result applies in the case of those rostered 
on afternoon or night shift Monday to Friday inclusive, 
who work on a rostered day off or on a holiday 
prescribed under the Award. The overtime penalty is to 
be based on the shift loaded rate of pay mentioned in 
Clause 12(5). 

In the case of work performed on a rostered day off 
Clause 9(3)(a) clearly renders work on that day to be 
overtime. Again, for reasons already mentioned Clause 
9(3)(e) requires that the overtime penalty be based on 
the ordinary rate together with the shift loadings. 

In the case of holidays Clause 17(4) of the Award 
provides that "all work" done on anyday prescribed as a 
holiday under the Award shall be paid for "at the rate of 
double time and a half". Ordinarily I would be inclined 
to interpret that provision, adopting the general 
principles outlined by Mr Uphill and to which I have 
referred, as only entitling shift employees working on 
afternoon shift on that day to the double time and a half 
penalty without regard for the shift loading. However, 
the same provision is repeated as Clause 9(3)(bXii). 
That can only sensibly be taken as indicating that work 
on holidays is to be treated in the same way as overtime. 
Not only is the leave penalty provision mirrored in the 
overtime clause but it is part of the same subclause 
which clearly indicates that overtime penalties are to 
include the shift loading. 

The position with respect to day workers who are 
called upon to work afternoon hours or what might 
normally be regarded as afternoon shift on the 
weekends is not so clear. Clause 12(5) entitles a "shift 
employee" when on afternoon or night shift to a 
loading. It might fairly be said that those who perform 
their ordinary hours of work between 6.00 a.m. and 6.00 
p.m. Monday to Friday inclusive are working a day- 
shift. They are as much a part of the relay system of 
shifts as are those on afternoon shift, and certainly the 
Award, in Clause 12(3)(a) and 12(6). recognises the 
concept of'day shift", although it is not defined. It must 
be said, however, that generally speaking those 
employees who frequently perform day work and who 
do not alternate or regularly rotate from one shift to 
another are usually regarded as day workers rather than 
as day shift workers even though their shift is followed 
by an afternoon shift [see in re Railway Award (State) — 
Queensland (1980) 22 A1LR 268: cftoo Clause 9(5)(e)]. 
Certainly that is the view taken by the parties on this 
occasion since neither suggests that those who regularly 
work day shift or are day workers are entitled to the shift 
loading. That is consistent with the provision in Clause 
12(5) which limits the loading to shift employees "when 
on afternoon or night shift". Thus, in the case of day 
workers, that is. those who ordinarily work between the 
hours of 6.00 a.m. and 6.00 p.m. Monday to Friday 
inclusive and who do not rotate on afternoon shift on 
those days, it seems to me that they ought properly be 
seen simply as day workers not as shift employees. They 
do not become shift employees merely because they 
work an afternoon shift at the weekend. They do not 
rotate from one shift to another in the shift sense of the 
term but remain essentially day workers. Such a 
conclusion accords with the general principles. In the 
Amalgamated Engineering Union v. the Metal Trades 
Employers Association (1952) 73 CAR 324 it was held in 
respect of the Metal Trades Award that an employer 
could not under that Award require a day worker for 
emergency reasons to work on occasional night or 
afternoon shift as a shift worker. Instead the work was to 
be considered as overtime. Furthermore, the spirit if not 
the letter of the award in Clause 12(3) is as suggested, 
that where fewer than five or on some cases four, shifts 
are worked that time should be regarded as overtime 
rather than as shift work. Whilst in this case the process 
in which the day worker works a single shift might be 
seen as part of a continuous shift process outside the 
terms of Clause 12(3). the spirit of the provision is such 
as to suggest that the general principle that occasional 
periods of shift work should be considered as 
overtime. 

It follows that since day workers retain that status 
even though they work an afternoon shift at the 
weekend they are not entitled to the shift loading when 
so working. That loading is limited to "shift employees": 
a description which does not include day workers. 
Hence any penalty for weekend work does not include a 
shift loading. 



The position of those who ordinarily rotate between 
day and afternoon shift on Monday to Friday inclusive 
is different. In my view they are properly shift workers 
when working a day shift [cf Printing Industry 
Industrial Agreement (Interpretation) Case (1967) 34 
SAIR 315], 

As previously mentioned, the concept of day shift is a 
concept which the Award expressly acknowledges. It 
does not by definition limit shifts to afternoon and night 
shifts as do some awards of the Commission. In my view 
it is reading too much into Clause 8( 1 )(e) — Section A to 
hold that it indicates that only those who work 
afternoon or night shift are "shift employees". Rather, it 
merely provides that to work ordinary hours outside of 
the 6.00 a.m. to 6.00 p.m. span on Monday to Friday an 
employee must be a shift employee. It does not follow 
that those who rotate through day and afternoon shift 
cannot be shift employees when on day shift. Indeed, 
the reference in Clause 12(5) to shift employees "when" 
on afternoon or night shift suggests that they could be 
working on another shift, presumably day shift. In the 
ordinary accepted meaning of the term a person who 
rotates through both day and afternoon shifts is a shift 
worker or shift employee. Although when on day shift 
there is no entitlement under Clause 12(5) to a shift 
loading. I do not find anything in the Award to indicate 
that a shift employee is not entitled to receive, what 
Clause 12(5) says all shift employees are entitled to 
receive when "on afternoon shift". 

For the reasons mentioned above, it would follow that 
the overtime penalty for those working day shift 
Monday to Friday inclusive who are not permanent day 
workers, and who work on afternoon shift at the 
weekend, should be based on the shift loaded ordinary 
rate of pay. 

It follows that in my view the true meaning of the 
Award is such that — 

(1) employees rostered to work afternoon shifts 
Monday to Friday inclusive, who work a 
similar shift at the following weekend, or on a 
prescribed holiday or on their rostered day off 
are entitled to be paid at the appropriate 
overtime rate based on the shift loaded 
ordinary rate of pay; 

(2) employees rostered on day shift alternating 
with afternoon shift and who work an 
afternoon shift at the following weekend are 
entitled to be paid at the appropriate overtime 
rate based on the shift loaded ordinary rate of 
pay; 

(3) employees who are ordinarily permanent day 
workers and who work on afternoon shift at 
the weekend are entitled to be paid at the 
appropriate overtime rate based on the 
ordinary rate of pay (exclusive of a shift 
loading). 

Appearances: Miss S. Mayman on behalf of the 
Applicant. 

Mr J.N. Uphill on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Cadbury Schweppes Pty Ltd and Others. 
No. 1975 of 1989. 

COMMISSIONER G.L. FIELDING. 
27th day of October 1989. 

Declaration. 
HAVING heard Miss S. Mayman on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares — 

That the true meaning of the Aerated Water and 
Cordial Manufacturing Industry Award 1975 is 
such that — 

(1) employees rostered to work afternoon shifts 
Monday to Friday inclusive, who work a 
similar shift at the following weekend, or on 
a prescribed holiday or on their rostered day 
off are entitled to be paid at the appropriate 
overtime rate based on the shift loaded 
ordinary rate of pay. 

(2) employees rostered on day shift alternating 
with afternoon shift and who work an 
afternoon shift at the following weekend are 
entitled to be paid at the appropriate 
overtime rate based on the shift loaded 
ordinary rate of pay. 

(3) employees who are ordinarily permanent 
day workers and who work an afternoon 
shift at the weekend are entitled to be paid at 
the appropriate overtime rate based on the 
ordinary rate of pay (exclusive of a shift 
loading). 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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PUBLIC SERVICE ARBITRATOR — 
AWARDS/AGREEMENTS — 

Variation of — 
DEPARTMENT FOR COMMUNITY WELFARE 

INSTITUTION OFFICERS SALARIES AWARD No. ' 
1 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hon Minister for Community Services 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA CR11 of 1989. 

COMMISSIONER J.A. NEGUS. 
10th day of October 1989. 

Reasons for Decision 
THE COMMISSIONER: This matter comes before the 
Commission as presently constituted by way of 
reference pursuant to section 44(9) of the Industrial 
Relations Act 1979 from Fielding C. in the role of Public 
Service Arbitrator. 

The history of the dispute may be shortly stated. On 
19 April 1989, Fielding C. published Reasons for 
Decision in Matter No. PSA579 of 1988 which was a 
reclassification appeal by Groupworkers and Senior 
Groupworkers employed by the Department for 
Community Services. The Arbitrator found some merit 
in the claim for Level 2 and Level 3 classifications but he 
noted a discrepancy in the actual method of payment of 
the employees concerned. It appears that the Group- 
workers were in receipt of an 18 per cent allowance 
which was an overaward payment and had not been 
approved by the Commission in accordance with State 
Wage Principles. He ruled that the new classification 
should only apply in tandem with the normal overtime 
and shift penalties applying to Government Officers 
generally until such time as a commuted allowance was 
properly examined and approved. 

There followed a period of disputation during which 
the employees involved were engaged in some 
industrial action and the assistance of the Commission 
was sought by way of section 44 of the Act. When 
industrial harmony was restored the question 
remaining unresolved and referred for hearing and 
determination was:— 

Whether, in lieu of the penalties payable under 
the Public Service Shift and Overtime awards, 
Groupworkers who are rotated through shift 
positions should be paid an allowance of 14 per 
cent for commuted shift and overtime penalties in 
addition to the salary fixed for their particular 
classification. 

The parties have addressed the concerns expressed 
by Mr Commissioner Fielding and they now present an 
agreed position seeking the Commission's ratification 
in conformity with the State Wage Principles. Attention 
had been drawn to the appropriateness of the quantum 
of a commuted allowance and to the practice of paying 
the allowance to all Groupworkers whether or not they 
were required to work shifts and weekends. 

Evidence was adduced in these proceedings from Mr 
W. Budiselik, Director of the employer's east 
metropolitan region, who explained the newly agreed 
arrangements in some detail. There has been a re- 
organisation of rostering arrangements for Group- 
workers so that some weekend and shift work has been 
introduced for officers who are not based in custodial 
institutions. A transfer and rotation policy now ensures 

A72621-3 

that all Groupworkers will be exposed to a range of 
experiences and work situations throughout their 
careers to the ultimate benefit of their own professional 
development and the flexibility of the employer's 
operations. 

There are 12 positions of a total of 285 which have 
been designated as non-shift and therefore will not 
attract payment of the commuted allowance. Those 
positions will be offered to present incumbents on that 
basis and if not accepted will be advertised openly. In 
the fullness of time they will be filled by advertise- 
ment. 

Mr Budiselik presented comprehensive charts 
showing the calculations used in assessing the costs 
involved in payment of the standard shift and weekend 
penalties to Groupworkers at all of the Department's 
institutions and other locations. The figures presented 
support the Director's view that an allowance of 14 per 
cent is an equitable quantum to be used as a commuted 
allowance. The concept of such an allowance is 
attractive to management in an administrative sense 
because it obviates the need for a large amount of the 
clerical work involved in maintaining the ongoing 
records required to effect salary payments which could 
vary across each and every pay period. 

It is clear from the evidence that the whole exercise 
undertaken at the prompting of Fielding C. has been a 
valuable activity in complete accord with the spirit of 
the Structural Efficiency Principle. The commuted 
allowance does not in concept cut across any other of 
the wage guidelines because it is in essence a device for 
paying existing allowances in a more convenient form. 
The transfer and rotation policy has addressed the 
anomaly of officers receiving an allowance to which 
they could establish no moral entitlement. 

I am pleased to ratify the agreement of the parties by 
the issuance of an appropriate order, minutes of which 
accompany these reasons for decision. 

Appearances: Mr A.S. Caccamo appeared for the 
Applicant. 

Mr E. Rea appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Honourable Minister for Community Services 

and 
The Civil Service Association of Western Australia 

Incorporated. 
DEPARTMENT FOR COMMUNITY WELFARE 
INSTITUTION OFFICERS SALARIES AWARD 

No. 1 of 1980 
No. PSA CR11 of 1989. 

COMMISSIONER JA NEGUS. 
19th day of October 1989. 

Order. 
HAVING heard Mr A.S. Caccamo on behalf of the 
Applicant employer and Mr E. Rea on behalf of the 
Respondent union, and by consent, the Commission, 
being satisfied that the agreement reached between the 
parties complies with the State Wage Principles 
enunciated by the Commission in Court Session in 
General Order No. 730 of 1988 on 9 September 1988, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Groupworkers and senior Group- 
workers, employed by the Hon. Minister for 
Community Services pursuant to the Department 
for Community Welfare Institution Officers 



Salaries Award No. 1 of 1980. who occupy 
designated shift positions and are required to 
perform shift work shall be paid a 14 per cent 
commuted shift work allowance. 

This allowance is in lieu of all shift and weekend 
penalties and is payable while Groupworkers and 
senior Groupworkers work in accordance with the 
transfer and rotation policy as outlined in Policy 
Document No. 2 dated 31 May 1989 (Exhibit R1 in 
Matter No. PSA CR11 of 1989). 

The 14 per cent is calculated by using double 
time and a half for employees engaged on public 
holidays. Accordingly, new employees employed 
on or after the date of this order who may work on 
public holidays, will not receive a day in lieu when 
they work on a public holiday. 

This allowance shall be paid on and from 25 
April 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

ELECTORATE OFFICERS AWARD 1986 
No. A18 of 1986. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 
CONDITIONS AWARD 1983 No. 5 of 1983. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1987 No. PSA A21 of 1986. 
HOSTEL SUPERVISORY STAFF AGREEMENT 

1980 No. AG 15 of 1980. 
DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS, AND PARENT HELPERS) 
AWARD 1986 No. A19 of 1986. . 

PUBLIC SERVICE SALARIES AGREEMENT 
1985 No. AGS of 1985. 

COMMUNITY COLLEGES (SALARIED 
OFFICERS) AWARD 1989 No. A14 of 1983. 

PUBLIC AUTHORITIES SALARIES AWARD 
1986 No. PSA A3 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of WA 

Incorporated 
and 

The Honourable Minister for Education 
and Others. 

Nos. P22. P23. P24. P30, P31. P32. P33 
and P34 of 1989. 

COMMISSIONER J.A. NEGUS. 
20th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: By this group of applications 
which proceeded by consent on 14 September, the 
applicant Association and the various respondents 
representing the Government of Western Australia seek 
the Commissioner's approval for the public servants 
employed pursuant to the awards in question to receive 
the first salary increase which has recently become 
available as a Structural Efficiency Adjustment 
encompassed by the State Wage Principles enunciated 
by the Commission in Court Session in its decision on 
Matter No. 1940 of 1989 which issued on 8 September. 

The parties have presented a Memorandum of 
Agreement which outlines in some detail the principles 
and framework under which they are mutually 
committed to further pursuing the goal of Structural 
Efficiency. The schedule attached to the Agreement 
identifies specific areas in which broad consensus has 
already been reached and the fine details are being put 
into place by various working parties and consultative 
committees. It is made quite clear that the document is a 
working and evolving paper and there are no embargoes 
on the range or type of issues which may be proposed for 
negotiation at any time. Examples of the progress cited 
include: 

— A single Government Officers' Salaries, 
Conditions and Allowances Award, which 
will replace some 53 other awards or 
agreements, has been lodged and awaits 
ratification by the Commission. 

— Casual and Fixed-Term Contracts are to 
become available. 

— Public Service Allowance awards and 
agreements have been amalgamated into a 
single award. 

— Permanent Part-Time Employment policy 
has been agreed. 

— Extensive delegation of functions from the 
Public Service Commissioner to Chief 
Executive Officers is agreed. 

— Consideration is being given to streamlining 
the process for Promotion and Classification 
appeals. 

The list goes on at length but suffice to say that all 
items fit squarely within the measures and aims 
outlined in the Structural Efficiency Principle. The 
expression "further pursuing the goal" {supra) was used 
advisedly because these parties in urging ratification of 
the wage increases now sought do not rely for 
justification on what they propose to do in the next six 
months. In their submission, the search for greater 
efficiency and effectiveness in the Western Australian 
Public Sector commenced in a positive and co- 
operative mode in 1985 and one of the earliest practical 
outcomes of the process was the award amendments of 
December of that year which are commonly referred to 
as the "broadbanding exercise". Broadbanding 
brought four separate career streams into a single 
structure with nine classification levels replacing what 
had previously been 251 individual classifications. The 
submissions in these proceedings have outlined in 
detail the activities which have been continuous since 
December 1985 and which, step by step have begun to 
introduce the changes and improvements which were 
later enunciated in the Structural Efficiency Principle. 
These parties were not galvanised into activity by the 
pronouncements of either the National or the State 
Wage Benches. A Government white paper, titled 
"Managing Change in the Public Sector" was 
published in July 1986 and to a great extent that 
document anticipated the Restructuring and Efficiency 
Principle enunciated in the March 1987 National Wage 
Decision. The statements of the Principles have of 
course given further impetus to the ongoing process, but 
it is fair to say that the parties had no need to change 
direction — they have continued down their already 
well defined path and as noted earlier have lodged 
applications in some cases for the approval of new 
amalgamated awards. 

The parties have urged me to take the view that their 
work since 1985 provides ample justification for 
ratification of the first stage increase which became 
available on 8 September. I am satisfied that they have 
indeed complied with the requirements and it would in 
my view be a strange application indeed of equity and 



69W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

good conscience were I to erect some artificial hurdle 
for these parties to scale merely because they had 
anticipated the requirements now in place and 
complied substantially with them some three years 
ahead of time. 

As I indicate to the parties at the conclusion of the 
hearing, I am persuaded that orders should issue 
approving wage rises to be effective from the first pay 
period commencing on or after 14 September. The 
increases are of the magnitude of three per cent for 
officers graded above Level 2.3 of the broad-banded 
scales. The parties have agreed that the amount of 
$15.00 per week which is available at the tradesman or 
equivalent level should be applied from Level 2.3 down 
to the 21 years or first year of adult service point. The 
current wage at this lowest point is $700.41 per fortnight 
and it is suggested that the qualifications required of 
Level 1 public servants along with the level of duties 
required of them is sufficient to allow consideration of 
them as "equivalent" to tradespersons. It was agreed 
that adjustments to the "junior" rates be calculated so as 
to maintain existing relativities to the 21 year rate. 

While I have some misgivings that it may have been 
more appropriate to apply the $ 12.50 increase to the first 
four years of adult service, I have acceded to the wishes 
of the parties for this first increase. There is much work 
to be done by parties to many awards in this jurisdiction 
in the ensuing period "to ensure that classification rates 
and supplementary payments in an award bear a 
proper relationship to classification rates and 
supplementary payments in other minimum rates 
awards". While that process is being undertaken by the 
Association and the Government it may transpire that 
my misgivings are well founded. If that be the case then 
in my view the situation can be adjusted or rectified by 
an appropriate modification to the quantum of the 
"second increase of the same order" which will not be 
available in any event before 14 March 1990. 

Appearances: Mr R. Rowton appeared on behalf of 
the Civil Service Association of WA (Inc). 

Mr D. Mansfield and Ms A. Zanardo appeared on 
behalf of the various respondent employers. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Joint House Committee of Parliament WA. 
No. P22 of 1989 (R) 

ELECTORATE OFFICERS AWARD 
No. A18of 1986. 

COMMISSIONER J.A. NEGUS. 
27th day of September 1989. 

Order. 
HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Electorate Officers Award No. A18 of 
1986 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 14th day of September 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 6. — Salary Range: 

A. Delete subclause (1) of this clause and insert 
in lieu the following: 

(1) The annual salaries applicable to 
employees covered by this award shall be: 

$ 
29 075 
29 904 
30 758 
31 635 

B. Delete subclause (4) of this clause and insert 
in lieu thereof: 

(4) It is a term of this award or Industrial 
Agreement that the union undertakes for the 
duration of the principles determined by the 
Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra 
claims, award or overaward except when 
consistent with the State Wage Principles. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Hon Minister for Education. 
No. P23 of 1989 (R) 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD No. 5 of 1983 
COMMISSIONER J.A. NEGUS. 

27th day of September 1989. 

HAVING heard Mr R. Rowton on behalf of the 
Applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the Respondent.- and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Education Department Ministerial 
Officers Salaries Allowances and Conditions 
Award 1983. No. 5 of 1983 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 
14th day of September 1989. 

(Sgd.) J.A. NEGUS. 
IL.S.l Commissioner. 

Schedule. 
Clause 7.—Salaries: 

A. Delete subclause (2)(a)(i), (ii). (iii) and (iv) of 
this clause and insert in lieu the following: 

(2)(a)(i) School Assistants Class 1 
Salary 

Per Annum 
Level $ 
First year of service 15 400 
Second year of service 15 914 
Third year of service 16 428 
Fourth year of service 

and thereafter 16 939 
(ii) School Assistant Class 2 

First year of service 17 452 
Second year of service 17 965 
Third year of service 18 556 
Fourth year of service 

and thereafter 18 964 
(iii) School Assistant Class 3 

First year of service 19 568 
Second year of service 20 292 
Third year of service 20 846 

(iv) School Assistants (Junior) 
School Assistants employed below the 
age of 21 years are to be paid the 
following salaries: 

18 years 10 786 
19 years 12 484 
20 years 14 019 

B. Delete subclause (6) of this clause and insert in 
lieu the following: 

(6) It is a term of this Award or Industrial 
Agreement that the union undertakes for the 
duration of the Principles determined by the 
Commission in Court Session in Application 

No. 1940 of 1989 not to pursue any extra 
claims, award or overavvard except when 
consistent with the State Wage Principles. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
State Government Insurance Commission. 

No. P24 of 1989 (R). 
GOVERNMENT OFFICERS (STATE 

GOVERNMENT INSURANCE COMMISSION 
AWARD No. PSA A21 of 1986. 

COMMISSIONER J.A. NEGUS. 
27th day of September 1989. 

Order. 
HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Government Officers (State 
Government Insurance Commission) Award No. 
PSA A21 of 1986 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 14th day of 
September 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.l Commissioner. 

1. Clause 17. — Salaries: Delete subclause (4) of this 
clause and insert in lieu thereof: 

(4) It is a term of this award or Industrial 
Agreement that the union undertakes for the 
duration of the Principles determined by the 
Commission in Court Session in Application No. 
1940 of 1989 not to pursue any extra claims, awards 
or overaward except when consistent with the State 
Wage Principles. 

2. Clause 18. — Salary Classifications: Delete 
subclause (1) of this clause and insert in lieu the 
following: 

(1) Subject to the provisions of subclause (2) of 
this clause the annual salaries applicable to 
officers not covered by Clause 19 of this award 
shall be: 

Level Salary 
Per Annum 

$ 
Level 1 Under 17 years 9 788 
17 years 11 439 
18 years 13 343 
19 years 15 444 
20 years 17 343 
21 years or first year of 
adult service 19 052 
22 years or second year of 
adult service 19 688 
23 years or third year of 
adult service 20 323 
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Salary 
Per Annum 

S 

24 years or fourth year of 
adult service 20 955 
25 years or fifth year of 
adult service 21 590 
26 years or sixth year of 
adult service 22 225 
27 years or seventh year of 
adult service 22 956 
28 years or eighth year of 
adult service 23 461 
29 years or ninth year of 
adult service 24 208 

Level 2 25 103 
25 789 
26 498 
27 238 
28 012 

Level 3 29 075 
29 904 
30 758 
31 635 

Level 4 32 838 
33 781 
34 750 

Level 5 36618 
37 882 
39 193 
40 554 

Level 6 42 743 
44 231 
45 771 
47 416 

Level 7 49 937 
51 682 
53 580 

Level 8 56 665 
58 875 
61 615 

Level 9 65 037 
67 350 
69 986 

Class 1 73 974 
Class 2 77 961 
Class 3 81 948 
Class 4 85 935 

3. Clause 19. — Salaries — Specified Callings: Delete 
subclause (1) of this clause and insert in lieu the 
following: 

(1) Officers, who possess a relevant tertiary level 
qualification, or equivalent determined by the 
Board, and who are employed in the callings 
of Agricultural Scientist, Architect. Dental 
Officer, Education Officer, Engineer, Forestry 
Officer, Geologist. Laboratory Technologist. 
Land Surveyor. Legal Officer, Librarian, 
Medical Officer, Planning Officer. Probation 
and Parole Officer. Psychiatrist, Clinical 
Psychologist, Psychologist. Quantity 
Surveyor, Scientific Officer. Social Worker, 
Superintendent of Education. Therapist 
(Occupational, Physio or Speech), Veterinary 

Scientist, or any other professional calling 
determined by the Board, shall be entitled to 
annual salaries as follows: 

Level Salary 
Per Annum 

S 

Level 2/4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Class 1 
Class 2 
Class 3 
Class 4 

25 103 
26 498 
28 012 
29 904 
32 838 
34 750 
36618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 
49 937 
51 682 
53 580 
56 665 
58 875 
61 615 
65 037 
67 350 
69 986 
73 974 
77 961 
81 948 
85 935 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Country High Schools Hostels Authority. 
No. P30 of 1989 (R) 

HOSTEL SUPERVISORY STAFF AGREEMENT 
No. AG 15 of 1980 

COMMISSIONER J.A. NEGUS. 
27th day of September 1989. 

Order. 
HAVING heard Mr R. Rowton on behalf of the 
Applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Hostel Supervisory Staff Agreement 
1980 No. AG 15 of 1980 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 
14th day of September 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 
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Schedule. 
Schedule A: Salaries and Gradings. Wardens. Senior 

Supervisors and Supervisors: Delete this Schedule and 
insert in lieu the following: 

Schedule A. 
Salaries and Gradings: 
Wardens. Senior Supervisors and Supervisors 

Salary 
Per Annum 

S 
Wardens 
Hosiel Grading 
Grade A Firs! year of service 23 461 

Second year of service and ihereaiier 24 208 
Grade B First year of service 25 103 

Second year of service and thereafter 25 789 
Grade C First year of service 26 498 

Second year of service and thereafter 27 238 
Grade D First year of service 28 012 

Second vear of service and thereafter 29 075 

Schedule. 
Clause 8. — Rate of Pay: 

A. Delete subclause (1) hereof and insert in lieu 
thereof: 

(1) The hourly rate payable to employees 
covered by this award shall be $10.04. 

B. Delete subclause (4) hereof and insert in lieu 
thereof: 

(4) It is a term of this award or Industrial 
Agreement that the union undertakes for the 
duration of the principles determined by the 
Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra 
claims, awards or overaward except when 
consistent with the State Wage Principles. 

Grade A Fir.si year of .service 19 052 
Second year of service and thereafter 19 688 

Grade B First year of service 20 323 
Second year of service and thereafter 20 955 

Grade C First year of service 21590 
Grade D First year of service 21 >90 

Second year of service and thereafter 22 225 
Supervisors 19 052 

Clause 5. — Salaries: Delete subclause (d)(ii) of this 
clause and insert in lieu thereof: 

(ii) It is a term of this Award or Industrial 
Agreement that the union undertakes for the 
duration of the principles determined by the 
Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra 
claims, award or overaward except when 
consistent with the State Wage Principles. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. P32 of 1989 (R). 

PUBLIC SERVICE SALARIES AGREEMENT 
No. AGS of 1985. 

COMMISSIONER J.A NEGUS. 
27th day of September 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Hon Minister for Community Services. 
No. P31 of 1989 (R) 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS. WELFARE 

ASSISTANTS AND PARENT HELPERS) 
AWARD No. A19 of 1986 

COMMISSIONER J.A. NEGUS. 
27th day of September 1989. 

HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Department for Community Services 
(Family Resource Workers. Welfare Assistants and 
Parent Helpers) Award No. A19 of 1986 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
14th day of September 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.I Commissioner. 

HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Public Service Salaries Agreement No. 
PSA AGS of 1985 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the First pay 
period commencing on or after the 14th day of 
September 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Clause 6. — Salaries: 
A. Delete this clause and insert in lieu thereof the 

following: 

Salaries. 
(a) Level Salary 

Per Annum 
Level 
Level 1 Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or First year of 
adult service 
22 years or second year of 
adult service 
23 years or third year of 
adult service 
24 years or fourth year of 
adult service 

20 323 
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25 years or fifth year of 
adult service 
26 years or sixth year of 
adult service 
27 years or seventh year of 
adult service 
28 years or eighth year of 
adult service 
29 years or ninth year of 
adult service 
Level 2 

Salary 
Per Annum 

S 

21 590 

22 225 

22 956 

Level 4 

Level 5 

Level 6 

Level 7 

adult service 24 208 
Level 2 25 103 

25 789 
26 498 
27 238 
28 012 

Level 3 29 075 
29 904 
30 758 
31 635 

Level 4 32 838 
33 781 
34 750 

Levels 36 618 
37 882 
39 193 
40 554 

Level 6 42 743 
44 231 
45 771 
47 416 

Level 7 49 937 
51 682 
53 580 

Level 8 56 665 
58 875 
61 615 

Level 9 65 037 
67 350 
69 986 

Class 1 73 974 
Class 2 77 961 
Class 3 81 948 
Class 4 85 935 

(b) Officers appointed or promoted to a Level 
1 position shall not be entitled to progress 
beyond the 24 years old or fourth year of 
adult service rate of salary, unless the 
officer is deemed to be qualified for 
promotion as determined by the Board. 

(c) An employee who is 21 years of age or 
older on appointment to Level 1 may be 
appointed at the minimum rate of pay 
based on years of service and not on 
age. 

B. Delete subclause (d) of this subclause and 
insert in lieu thereof: 

(d) It is a term of this award or Industrial 
Agreement that the union undertakes for 
the duration of the Principles determined 
by the Commission in Court Session in 
Application No. 1940 of 1989 not to 
pursue any extra claims, award or 
overaward except when consistent with 
the State Wage Principles. 

2. Clause 7. — Salaries Specified Callings: Delete 
subclause (a) of this clause and insert in lieu the 
following: 

(a) Officers, who possess a relevant tertiary level 
qualification, or equivalent determined by the 
Board, and who are employed in the callings 

Level 9 

Class 1 
Class 2 
Class 3 
Class 4 

of Agricultural Scientist, Architect, Dental 
Officer, Education Officer, Engineer, Forestry 
Officer, Geologist, Laboratory Technologist, 
Land Surveyor, Legal Officer, Librarian. 
Medical Officer, Planning Officer, Probation 
and Parole Officer, Psychiatrist, Clinical 
Psychologist. Psychologist, Quantity 
Surveyor, Scientific Officer, Social Worker, 
Superintendent of Education, Therapist 
(Occupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling 
determined by the Board, shall be entitled to 
annual salaries as follows: 

Salary 
Per Annum 

S 

Level 2/4 

Level 5 

Level 6 

Level 7 

Level 9 

Class 1 
Class 2 
Class 3 
Class 4 

25 103 
26 498 
28 012 
29 904 
32 838 
34 750 
36 618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 
49 937 
51 682 
53 580 
56 665 
58 875 
61 615 
65 037 
67 350 
69 986 
73 974 
77 961 
81 948 
85 935 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Kalgoorlie College and Others. 
No. P33 of 1989 (R). 

COMMUNITY COLLEGES (SALARIED 
OFFICERS) AWARD No. A14 of 1983. 

COMMISSIONER J.A. NEGUS. 
27th day of September 1989. 

Order. 
HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Community Colleges (Salaried 
Officers) Award 1989 No. A14 of 1983 be varied in 
accordance with the following schedule and that 



such variation shall have effect from the beginning 
of the first pay period commencing on or after the , 
14th day of September 1989. 

(Sgd.) JA. NEGUS. 
.1 Commissioner. 

1. Clause 10. — Salaries and Salary Ranges. Part II — 
Salaries: Delete subclause (8) of this clause and insert in 
lieu the following: 

(8) It is a term of this award or Industrial 
Agreement that the union undertakes for the 
duration of the Principles determined by the 
Commission in Court Session in Application No. 
1940 of 1989 not to pursue any extra claims, awards 
or overaward except when consistent with the State 
Wage Principles. 

2. Schedule B — Salaries: Delete subclause (1) of 
this schedule and insert in lieu the following: 

Schedule B — Salaries. 
The annual salaries applicable to officers 

covered by this award shall be: 
Level Salary 

Per Annum 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or first year of 
adult service 
22 years or second year of 
adult service 
23 years or third year of 
adult service 
24 years or fourth year of 
adult service 
25 years or fifth year of 
adult service 
26 years or sixth year of 
adult service 
27 years or seventh year of 
adult service 
28 years or eighth year of 
adult service 
29 years or ninth year of 
adult service 

Level 7 

Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

20 955 

21 590 

22 225 

22 956 

24 208 
25 103 
25 789 
26 498 
27 238 
28 012 
29 075 
29 904 
30 758 
31 635 
32 838 
33 781 
34 750 
36618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 

Level 9 

49 937 
51 682 
53 580 
56 665 
58 875 
61 615 
65 037 
67 350 
69 986 

3. Schedule C — Salaries — Specified Callings: 
Delete this schedule and insert in lieu the following: 

Schedule C - 
Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 9 

Salaries — Specified Callings. 
25 103 
25 789 
26498 
27 238 
28 012 
29 075 
29 904 
30 758 
31 635 
32 838 
33 781 
34 750 
36 618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 
49 937 
51 682 
53 580 
56 665 
58 875 
61615 
65 037 
67 350 
69 986 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Metropolitan Cemetery Board and Others. 
No. P34 of 1989 (R). 

PUBLIC AUTHORITIES SALARIES AWARD 
No. PSA A3 of 1986. 

COMMISSIONER J.A. NEGUS. 
28th day of September 1989. 

Order. 
HAVING heard Mr R. Rowton on behalf of the 
applicant and Mr D. Mansfield and Ms A. Zanardo on 
behalf of the respondents, and by consent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Public Authorities Salaries Award No. 
PSA A3 of 1986 be varied in accordance with the 
following schedule and that such variation shall 
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have effect from the beginning of the first pay 
period commencing on or after the 14th day of 
September 1989. 

(Sgd.) J.A. NEGUS, 
..I Commissioner. 

Clause 6. — Salaries: 
A, Delete subclause (a) of this clause and insert 

in lieu the following: 
(a) The annual salaries applicable to officers 

covered by this award shall be: 
Level Salary 

Per Annum 
Level 1 $ 
Under 17 years 9 788 
17 years 11439 
18 years 13 343 
19 years 15 444 
20 years 17 343 
21 years or first year of 
adult service 19 052 
22 years or second year of 
adult service 19 688 
23 years or third year of 
adult service 20 323 
24 years or fourth year of 
adult service 20 955 
25 years or fifth year of 
adult service 21590 
26 years or sixth year of 
adult service 22 225 
27 years or seventh year of 
adult service 22 956 
28 years or eighth year of 
adult service 23 461 
29 years or ninth year of 
adult service 24 208 
Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 9 

Class 1 
Class 2 
Class 3 
Class 4 

22 956 

24 208 
25 103 
25 789 
26 498 
27 238 
28 012 
29 075 
29 904 
30 758 
31 635 
32 838 
33 781 
34 750 
36618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 
49 937 
51 682 
53 580 
56 665 
58 875 
61615 
65 037 
67 350 
69 986 
73 974 
77 961 
81948 
85 935 

B. Delete subclause (f) of this clause and insert 
in lieu the following: 

(f) It is a term of this award or Industrial 
Agreement that the union undertakes for 
the duration of the Principles determined 
by the Commission in Court Session in 
Application No. 1940 of 1989 not to 
pursue any extra claims, award or 
overaward except when consistent with 
the State Wage Principles. 

2. Clause 7. — Salaries Specified Callings: Delete 
subclause (a) of this clause and insert in lieu the 
following: 

(a) Officers, who possess a relevant tertiary level 
qualification, or equivalent determined by the 
Board, and who are employed in the callings 
of Agricultural Scientist, Architect. Dental 
Officer, Education Officer. Engineer. Forestry 
Officer. Geologist, Laboratory Technologist. 
Land Surveyor, Legal Officer, Librarian, 
Medical Officer, Planning Officer. Probation 
and Parole Officer, Psychiatrist, Clinical 
Psychologist. Psychologist, Quantity 
Surveyor. Scientific Officer. Social Worker, 
Superintendent of Education. Therapist 
(Occupational, Physio or Speech), Veterinary 
Scientist, or any other professional calling 
determined by the Commission, shall be 
entitled to annual salaries as follows: 

Level 2/4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Class 1 
Class 2 
Class 3 
Class 4 

25 103 
26 498 
28 012 
29 904 
32 838 
34 750 
36618 
37 882 
39 193 
40 554 
42 743 
44 231 
45 771 
47 416 
49 937 
51 682 
53 580 
56 665 
58 875 
61 615 
65 037 
67 350 
69 986 
73 974 
77 961 
81 948 
85 935 



GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD No. PSA A20 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

(Incorporated) 
and 

Authority for the Intellectually Handicapped 
Persons. 

No. P20 of 1989. 
COMMISSIONER J.A. NEGUS. 

18th day of October 1989. 

Order. 
HAVING heard Mr E.A Barlow on behalf of the 
Applicant and Mr K.G. Ritchie on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Government Officers (Social Trainers) 
Award 1988 No. PSA A20 of 1985 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
31st day of March 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

HOSPITAL SALARIED OFFICERS 
AWARD No. 39 of 1968. • 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD No. 36 of 1978. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD No. 37 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. P54 of 1989. 

Hospital Salaried Officers Association of 
Western Australia (Union of Workers) 

and 
Board of Management, Lakes Hospital Board 

No. P55 of 1989 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Western Australian School of Nursing 
No. P56 of 1989 

COMMISSIONER G.L. FIELDING. 
10th day of October 1989. 

Schedule. 
Schedule G — Clause 28. — Shiftwork Allowances: 

Delete this clause and insert the following in lieu 
thereof: 

Schedule G — 28. Shiftwork Allowances. 
For each afternoon or night shift worked — 

$10.63. 

Reasons for Decision 
(Given extemporaneously at the conclusion of the 

submissions, and taken from the transcript as edited 
by the Commissioner). 

THE COMMISSIONER: There are three applications 
before the Commission. They seek to vary the Hospital 
Salaried Officers Award No. 39 of 1968, the Hospital 
Laundry and Linen Service (Salaried Officers) Award, 
and the Western Australian School of Nursing 
(Salaried Officers) Award. 

In summary the applications arise out of the 
Commission's new Structural Efficiency Principle 
which was promulgated in the early part of September 
last. That Principle provides for increases in the rates of 
pay for employees in the order of $10.00 per week for 
employees at the basic skills or trainee level; of $12.50 
per week at the semi-skilled level, and $15.00 a week or 
three per cent, which ever is the higher, at the trades- 
man or equivalent level and above. To qualify for 
increases of that nature the Principles require that the 
Commission be satisfied that the parties to the relevant 
award "have co-operated positively in a fundamental 
review" of that award and moreover, that they "are 
implementing measures to improve the efficiency of 
industry and provide employees with access to more 
varied, fulfilling and better paid jobs." 

As well the Principles list off a number of measures to 
be considered with others exclusively, as a means of 
complying with the Structural Efficiency Principle. 
They include the establishment of "skill-related career 
paths which provide an incentive for employees to 
continue to participate in skill formation"; the 
elimination of "impediments to multi-skilling and 
broadening the range of tasks which an employee may 
be required to perform" and; the need to update and 
rationalise awards. 

The parties to these applications have sought to 
achieve the objects of that Principle in a number of 
ways, all of which are illustrated in a Memorandum of 
Agreement, a copy of which has been produced to the 
Commission. Recent history suggests that memoranda 
of this kind, at least in the public sector, ought be read 
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with a good degree of cynicism. That criticism cannot be 
levelled the memorandum produced on this 
occasion. 

The objectives of the parties are recorded in the 
Agreement as being to "significantly improve the 
efficiency and cost effectiveness of the services pro- 
vided" by the public hospital and health industry in this 
State; to "provide better and more fulfilling jobs with 
varied skills within a band enabling more mobility 
within the band and between bands"; to "achieve a 
more flexible workforce through the removal of 
artificial barriers and structural obstacles"; to 
"establish career paths for all employees"; to "develop a 
grievance handling and consulting mechanism" for the 
industry with a view to avoiding disruption; to 
"establish training and retraining programmes" to 
ensure that the objects referred to are achieved "in an 
equitable manner" and; as a catch-all, to "enable the 
objectives of the Structural Efficiency Principle to be 
achieved." 

The parties have agreed upon a strategy to achieve 
those objectives. Moreover, they have implemented that 
strategy to quite a significant degree, with a resultant 
need for award amendment. Significantly they have 
reached agreement to broadband most of the existing 
classifications. The consequence is that in the parent 
award, the existing 142 classifications and 398 salary 
points, will be reduced to 17 classifications, and 43 
salary points. That change is said to produce greater 
flexibility in the utilisation of staff and a saving salary 
administration. It should result in greater scope for 
multi-skilling and as well, an improvement in career 
paths; all of which the Principles are designed to 
encourage. 

The cost of the broadbanding is said in the first year 
to be in the order of $221,000 although with the various 
savings resulting from such things as a reduction or 
elimination in the need for some allowances, and a 
diminution in the number of reclassification and 
promotion appeals that is likely to be reduced to some- 
thing in the order of $ 1 770. In the third year the net cost 
is estimated to be in the order of $744 000.1 quite readily 
accept those estimates which are made with the benefit 
of hindsight, that hindsight being the experience of 
broadbanding in the Public Service which was 
implemented nominally at least, in 1985. In the first 
year, after all savings, the proposal is said to represent 
an increase of costs approximating something in the 
order of 0.002 per cent of the existing payroll, rising in 
the third year to 0.86 per cent but diminishing there- 
after to a saving of something in the order of 0.15 per 
cent of the payroll in the fifth year. Thus it can be seen 
that for a very small cost there are substantial benefits to 
both the employers and the employees, which is clearly 
within the spirit and letter of the Structural Efficiency 
Principle. 

The salary levels struck for the new bands, it is fair to 
say, are built upon, although not of course identical 
with, the old classifications. Level 1 will incorporate 
those offices previously classified at A3 or in the range 
A1 level 1 to level 4. The evidence clearly indicates that 
the new Level 1 band will require the occupants of 
offices so classified to perform a wider range of duties. 
No longer, for example, will they necessarily be limited 
to keyboard and clerical activities. For some officers it 
will result in a change of duties and will involve an 
increase in the work value. Much the same can be said 
for Level 2, which incorporates, in general terms though 
not exactly, the old A1 level 5, A4 level 1 to 3 and A2 1 
classifications. At least for the great majority who will 
come into the Level 2 band that will also involve an 
increase in work value. 

It seems that in fixing the salaries for those levels the 
parties have had regard to the rates of pay for Level 1 
and Level 2 officers in the Public Service, although the 

respective rates of pay are not identical. The parties 
confirmed that their principal approach to the matter 
was primarily based on a work value assessment and I 
accept that. 

It seems that in determining the appropriate rates of 
pay for those bands they consider that $15.00 per week 
was an appropriate sum under the Principles to be 
added to the old classifications, at least as a starting 
point. As indicated to the agents for the respective 
parties I do not consider that is an entirely correct 
approach to the matter. The Principles quite clearly 
state that $15.00 per week is to be paid, or given by way of 
increase, to those who are in the skilled classifications. I 
find great difficulty in accepting that those who would 
fall into the Level 1 band of those Awards would, by and 
large, fit the description of skilled employees or the 
equivalent. However, what I am prepared to say is that I 
am satisfied, having regard to the changes in work value 
and having regard to what is paid to similarly qualified 
persons elsewhere in the public sector performing 
similar duties, that the rates of pay seized upon by the 
parties on this occasion are fair and reasonable. 

As well as the change resulting from broadbanding 
the parties have agreed upon other amendments to the 
Awards. They have agreed that on this occasion the 
Awards should be amended to reflect compacting of 
long service leave in line with an agreement reached in 
the Public Service, whereby employees who have a 
mixture of part-time and full-time service can elect to 
take a period of less than the three months by 
compacting their long service leave down to the actual 
time to be paid. 

The Awards are also be be amended to reflect the 
current Public Service district allowance provisions; to 
remove the marriage allowance, which in its current 
form offends the equal opportunities legislation and; to 
vary the hours clause to provide a greater flexibility in 
staff rostering and thereby enhance efficiency. 

The parties have also agreed that these three Awards, 
which to say the least are somewhat cumbersome in 
their present form, ought to be amalgamated into one 
industry Award. That task is to be completed by 31 
December this year. Likewise, they have embarked 
upon an exercise designed to remove obsolete pro- 
visions from the Awards as well as ensuring that the 
Awards reflect the equal employment opportunity 
legislation. As with the consultative mechanism these 
matters are to be completed by 31 December 1989. 

The parties have also agreed that subsequent to the 
changes resulting from broadbanding there will be a 
need to fine tune it somewhat. They have identified the 
potential areas of difficulty and set themselves an 
agenda to overcome them. Such matters include 
supervisors and subordinates being in the same band; 
concerns that various professional officers are 
adequately catered for in the broadbanded classifica- 
tions; the problem of current posts that span two or 
more bands and perhaps most importantly, the position 
of the senior officers in the industry, who are currently 
classified AA3 and above, and who will not be affected 
at this stage by broadbanding. 

The parties have also agreed to review what Mr 
Kirwan acknowledged were "hoary chestnuts"; the 
promotion appeal and the classification review process. 
I note in passing that the same commitment was given 
in 1987 to justify the increases in salary under the 
Second Tier Principle so I would not attach any signif- 
cance to the current undertaking. The time has long 
since passed for action in that respect. The parties have 
also agreed to revise the on-call provisions and to 
investigate flexible shift options and try and establish a 
country service policy. They are matters which the 
parties have clearly set themselves the task of improving 
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and unlike the promotion appeal and classification 
review process I have some faith in them being able to 
achieve an improvement. 

There are a number of other matters which the parties 
have listed for discussion and about which there is no 
agreement in principle at this stage. They need not be 
referred to at this time. 

The Principles make it clear and, indeed, the 
Commission in Court Session in its reasons for decision 
published when the principles were promulgated, was 
at pains to make it clear that the mere fact that the 
parties had reached agreement to talk about restruc- 
turing was not sufficient to justify salary adjustments 
under the Principles. There had to be action in the form 
of some reform. Clearly that has been achieved on this 
occasion. 

It is very difficult to imagine, in the context of the 
history of these Awards, a more significant reform than 
broadbanding of the kind proposed. The information 
before the Commission suggests that broadbanding has 
been the subject of active discussion between the 
parties, at least since 1985. Mr Kirwan has said, and I 
accept it to be a fact, that the Association has been 
somewhat cautious about, if not opposed to, the intro- 
duction of broadbanding. The experience of a similar 
exercise in the Public Service did not apparently please 
many of its members. It was concerned that there would 
be delays of the kind evident in the Public Service in 
determining the classifications of new posts, and its 
members were concerned about the appeal mechanism 
for grievances in respect of those determinations. 
Further, as is known to the Commission, and has been 
restated in the course of these proceedings by Mr 
Kirwan, many in the professional groups have disquiet 
about the system. Thus for the parties to have settled 
upon a scheme of broadbanding is to their credit. It 
must be said however, that the change was inevitable. 
There will be some who, no matter what is done or said, 
will be dissatisfied with the change, but in the dynamic 
age in which we live broadbanding is clearly inevitable 
and given the substance of the Structural Efficiency 
Principle I do not believe that it would have been 
possible for the Association to resist the change very 
much longer. 

Nonetheless, the Association must be given credit for 
what it has done. The change clearly involves a 
significant restructuring of the Awards and justifies the 
salary increases sought on this occasion. 

It therefore remains for me to say that I am prepared 
to amend each of the Awards in the terms in which the 
parties seek. I am also prepared to make those 
amendments effective from this day, although I do that 
with some reluctance since it does seem to me likely to 
cause administrative problems, but since the 
employing authorities are prepared to accede to that I 
do not propose to stand in the way of agreement. 

Appearances: Mr J.D. Kirwan on behalf of the 
Applicant. 

Mr R. Stratton on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. P54 of 1989 (R). 

HOSPITAL SALARIED OFFICERS AWARD 
No. 39 of 1968. 

COMMISSIONER G.L. FIELDING 
10th day of October 1989. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr R. Stratton on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent hereby 
orders— 

That the Hospital Salaried Officers Award No. 
39 of 1968 be varied in accordance with the follow- 
ing Appendix and that such variation shall have 
effect on or after the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Appendix. 
1. Clause 2. — Arrangement: Delete Schedule A — 

Salaries — Clerical and Administrative Division and 
Schedule B — Salaries — General Division and 
Schedule C — Salaries — Professional Division and 
insert in lieu thereof: 

Schedule A — Minimum Salaries. 
Schedule B — Classification to Salaries — 

Conversion Table. 
2. Clause 9. — Salaries: Delete this clause and insert 

in lieu thereof: 
9.—Salaries. 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be those set 
out in Schedule A attached to this award. Nothing 
contained in this award shall preclude the 
payment by way of an allowance an amount in 
addition to that prescribed for the classification of 
a position set out in Schedules D, E and F of this 
award. 

(2) Transition: The provisions of this subclause 
shall apply notwithstanding provision elsewhere 
in this award. 

(a) Interpretation of classifications to salary 
scale. 

The classifications set out in Schedules 
D, E and F of the award shall be related to 
the salary scales set out in Schedule A of 
the award in accordance with the table set 
out in Schedule B of the award. 

(b) Maintenance of Salary: Where an 
employee's maximum salary is reduced 
as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a 
classification or level prior to the 
date of implementation of this 
clause, will progress through the 



W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3293 

salary ranges (as adjusted by general 
salary movements) applicable to that 
classification or level irrespective of 
the level determined by this clause. 

(c) Placement of Employees: 
(i) Employees classified Al. L4 prior 

to the operation of this cl ause shall. 
maintain their existing salary and 
incremental date. 

(ii) Employees classified A3, Al. LI- 
ES and Bl.l prior to the operation 
of this clause shall be classified 
level 1 under this clause on the 
following basis. 

(a) Under 21 years of age — age 
to age. 

(b) 21 years of age and older — 
salary on promotion. 

(d) Service Allowances: 
(i) Employees classified A2.1 prior to 

the operation of this clause shall 
be paid an allowance to bring the 
employees' salary to L3.1 after 
completion of 12 months' service 
on the maximum salary applying 
to such A2.1 position, which allow- 
ance shall be increased to bring 
the employees' salary to L3.2 upon 
completion of a further 12 months' 
service. 

Provided that and subject to: 
(a) The employee's efficiency, 

diligence and good conduct 
and as to the ability of the 
employee to perform 
higher duties; 

(b) On the promotion of an em- 
ployee to a higher position 
any allowance received by 
that employee under this 
subclause shall be reduced 
to bring the employee's 
salary to the minimum 
salary of the position to 
which that employee is pro- 
moted, and thereafter, any 
allowance still received by 
the employee shall be re- 
duced and converted to 
salary as and when the 
employee becomes eligible 
for annual increments, 

(c) An allowance under this 
subclause shall cease 
should the employee re- 
fuse to accept promotion; 

(d) An employee shall not be 
eligible to receive an allow- 
ance under this subclause 
unless the employee has 
completed not less than 
nine years' continuous ser- 
vice in the Clerical Divi- 
sion as an adult salaried 
employee. 

(ii) Employees classified A4.2/3 or 
A4.3 prior to the operation of this 
clause shall be entitled to progress 
to the first salary point of Level 3 
after five continuous years of ser- 
vice on the maximum of A4.3. 

Payment of the allowance shall 
be subject to the employee's 
efficiency, diligence and good 
conduct. 

(e) Qualifications Allowances: 
(i) Employees in receipt of a qualifi- 

cations allowance at the date of 
operation of this clause or who 
would, but for the coming into 
operation of this clause, have 
become entitled to such allow- 
ance, pursuant to the provisions 
contained in Schedule A Clause 8 
of this Award prior to the date of 
operation of this clause, as a result 
of studies completed in the 1989 
calendar year, shall continue to re- 
ceive or be granted such 
allowance, or increase in allow- 
ance provided that such allow- 
ance shall be reduced or ceased in 
accordance with the following: 

Annual 
Allowance 

Annual Graduates 
Allowance and 
Diplomates Associates 

S S 
Up to and including 
Level 4. second 
increment 200 300 
Level 4. third and 
fourth increments 100 200 
Level 5. first 
increment Nil 100 
Level 5. second 
increment and above Nil Nil 

(ii) Employees who are not entitled to 
a qualifications allowance pursu- 
ant to paragraph (i) of this sub- 
clause or who attain a higher qual- 
ification subsequently shall not be 
entitled to receive an allowance or 
increase the allowance, 

(f) Employee Supporting Dependants 
Allowance: 

(i) Employees previously classified 
Bl.l, B1.2 or B.3 who were in re- 
ceipt of an allowance of one 
increment for wholly or substan- 
tially supporting a spouse and/or 
dependent relative prior to the 
date of operation of this clause 
shall continue to receive such 
allowance of one increment whilst 
wholly or substantially support- 
ing a spouse and or dependent 
relative. Provided that the maxim- 
um remuneration inclusive of 
such allowance shall be the rate of 
pay at level 2 fifth increment in 
respect of an employee who is 
classified in a classification equi- 
valent to level 2 or, age 24 or fourth 
year of adult service in respect of 
employees classified in a classi- 
fication equivalent to level 1. 

(ii) Payment of the employee support- 
ing Dependants Allowance shall 
cease should an employee be pro- 
moted or reclassified above a 
classification equivalent to level 
2. 

(iii) This provision shall not apply to 
any employee who was not in 
receipt of the employee support- 
ing Dependants Allowance at the 
operative date of this clause. 



(g) Higher Duties: Radiographer 

Where an employee was acting in a 
position classified higher than his/ 
her substantive position prior to 
the introduction of this clause and 
who continued to act in the same 
position at the operative date of 
this clause, the employee shall 
receive higher duties allowance 
equivalent to the salary that would 
have been payable to the perma- 
nent occupant. 

Provided that should the em- 
ployee cease to act in that higher 
classified position, any future 
periods of acting in the same posi- 
tion or other positions classified 
higher than the employee's sub- 
stantive classification shall be 
paid a higher duties allowance in 
accordance with Clause 11. — 
Higher Duties, of the award. 

(h) Incremental Dates: 

(i) Where an employee is in receipt of 
a salary that equates to a salary 
under this clause and the em- 
ployee is classified at that level, the 
employee will remain on that 
salary and retain his/her current 
incremental date. 

(ii) An employee in receipt of a salary 
which does not equate to a salary 
under this clause shall be placed 
on the nearest salary point higher 
at the date of operation of this 
clause which shall become the em- 
ployee's new incremental date. 

(i) Library Assistants: Library Assistants 
employed prior to the date of operation of 
this clause shall be placed at the same or 
nearest salary point higher in level 1,2 or 3 
under this Agreement. 

Provided that all Library Assistants 
employed prior to the date of operation of 
this clause shall be allowed to progress to 
the first increment of level 3 under this 
clause. 

This provision shall not apply to 
employees employed on or after the 
operative date of this clause. 

(j) Draftsperson: An Engineering Drafts- 
person employed prior to the operative 
date of this clause at level 1, shall be 
placed at the same or nearest salary point 
higher in the level 3/4 under this clause. 

This provision shall not apply to em- 
ployees employed on or after the opera- 
tive date of this clause. 

(k) Radiographer: Radiographers employed 
prior to the date of operation of this clause 
at C1 levels 1 and 2 shall be placed at the 
relevant salary points within salary levels 
3/4,5 and 6 as set out in the following table 
and shall progress thereafter in accord- 
ance with the provisions of this clause to 
the maximum equivalent salary point. 

Classification 

First year 
Second year 
Third year 
Fourth year 
Fifth year 
Sixth year 
Seventh year 
C1.L2 

Equivalent 
Salary Level 

L3/4 
Level 3 Point 1 

Point 2 
Point 4 

Level 4 Point 1 
Point 3 
Point 4 

Level 5 Point 1 
L5 

First year Level 5 Point 2 
Second year Point 3 
Third year Point 4 
Fourth year Level 6 Point 1 

This provision shall not apply to em- 
ployees appointed on or after the 
operative date of this clause. 
Radiographers (Radioisotope): Radio- 
graphers (Radioisotope) employed prior 
to the date of operation of this clause at C9 
levels 1 and 2 shall be placed at the 
relevant salary points within salary levels 
3/4,5 and 6 as set out in the following table 
and shall progress thereafter in accord- 
ance with the provisions of this clause to 
the maximum equivalent salary point. 

Radiographer (Radioisotope) 
Classification Equivalent 

Salary Level 
Cl.Ll L3/4 
First year 
Second year 
Third year 
Fourth year 
Fifth year 
Sixth year 
Seventh year 
C9.L2 

Level 3 Point 2 
Point 4 

Level 4 Point 1 
Point 3 
Point 4 

Level 5 Point 1 
Point 2 

L5 
First year Level 5 Point 3 
Second year Point 4 
Third year Level 6 Point 1 

This provision shall not apply to em- 
ployees employed on or after the 
operative date of this clause. 
Podiatrists: Podiatrists employed prior to 
the date of operation of this clause at C11 
levels 1 and 2 shall be placed at the 
relevant salary points within salary levels 
3/4,5 and 6 as set out in the folio wing table 
and shall progress thereafter in accord- 
ance with the provisions of this clause to 
the maximum equivalent salary point. 

Podiatrist 
Classification 

Cll.Ll 
First year 
Second year 
Third year 
Fourth year 
Fifth year 
Sixth year 
Seventh year 
C1LL2 
First year 
Second year 
Third year 
Fourth year 

Equivalent 
Salary Level 

L3/4 
Level 3 Point 1 

Point 2 
Point 4 

Level 4 Point 1 
Point 3 
Point 4 

Level 5 Point 1 
L5 

Level 5 Point 2 
Point 3 
Point 4 

Level 6 Point 1 
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This provision shall not apply to em- 
ployees employed on or after the 
operative date of this clause. 

(k) Efficiency and Personal Allowances: 
Officers in receipt of efficiency and 
personal allowances at the date of 
operation of this clause shall have their 
allowances included as salary when 
determining placement under this 
clause. 

(3) Commitment: It is a term of this award that 
the union undertakes for the duration of the 
principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward 
except when consistent with the state wage 
principle. 

3. Clause 13. — Hours: Delete this clause and insert 
in lieu thereof: 

13.—Hours. 
(1)(a) Except as provided in Clause 12. — X-Ray 

Staff and, subject to the provisions of subclause (2) 
of this clause the ordinary hours of work shall be an 
average of 371/2 per week and shall be worked by 
one of the following arrangements: 

(i) Prescribed hours of work of 371/2 per 
week; 

(ii) Flexitime roster covering a settlement 
period of four weeks; 

(iii) Actual hours of 75 over nine days with the 
tenth day to be taken as a paid rostered 
day off; 

(iv) Such other arrangements are as agreed 
between the employer and employee. 

(b) The operation of working arrangements pre- 
scribed in paragraph (a) above, shall be consistent 
with those working arrangements prescribed in 
Administrative Instruction 701, Hours of Duty, 
governing State Public Service employees. 

(c) The actual form of working arrangement as 
prescribed in paragraph (a) above, shall be 
determined following consultation between the 
employer and the employee. 

(2) Notwithstanding the provisions of this 
clause to the contrary, workers who on 13 March 
1979, were employed to work the ordinary hours 
prescribed in subclause (1) hereof on four days of 
the week shall continue to work such hours on such 
number of days of the week, provided that any 
change in the number of days of the week on which 
such ordinary hours may be worked, shall be the 
subject of agreement between the Association and 
the employer or failing agreement as determined 
by the Board of Reference. 

4. Clause 19. — Long Service Leave: 
(A) After paragraph (b) of subclause (3), insert a 

new paragraph (c) and (d) as follows: 
(c) A full-time employee who, during a 

qualifying period towards an entitle- 
ment of long service leave was employed 
continuously on both a full-time and 
part-time basis may elect to take a lesser 
period of long service leave calculated by 
converting the part-time service to equi- 
valent full-time service. 

(d) Notwithstanding the provisions of para- 
graph (b) of this subclause an employee 
who has elected to compact an accrued 
entitlement to long service leave in 
accordance with paragraph (c) of this 
subclause shall only take such leave in 
one period of full pay. 

(B) Delete subclause (5) and insert in lieu 
thereof: 

(5) An employee who resigns or is 
dismissed, shall not be entitled to long service 
leave or payment for long service leave other 
than leave that had accrued to the employee 
prior to the date on which the employee 
resigned or the date of the offence for which 
the employee is dismissed. 

(C) Delete paragraph (b) and (e) of subclause (8) 
and renumber paragraphs (c) and (d) as (b) and (c) 
respectively. 

(D) Delete paragraph (d) of subclause (12) and 
insert in lieu thereof: 

(d) Any service of the employee who resigns 
or is dismissed, other than service prior to 
such resignation or to the date of any 
offence in respect of which the employee 
is dismissed when such prior service has 
actually entitled the employee to long 
service leave under this clause. 

4. Clause 30. — District Allowance: Delete this 
clause and insert in lieu thereof: 

30.—District Allowance. 
(1) Definitions: For the purpose of this clause: 

(a) "Dependant" in relation to an employee 
means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or 

any other relative resident within 
the State who rely on the employee 
for their main support; 

who does not receive a district or location 
allowance of any kind. 

(b) "Partial Dependant" in relation to an 
employee means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or 

any other relative resident within 
the State who rely on the employee 
for their main support; 

who receives a district or location 
allowance of any kind less than that 
applicable to an employee without 
dependants under any award, agreement 
or other provision regulating the 
employment of the partial dependant. 

(c) "Spouse" means an employee's spouse 
including defacto spouse. 

(d) "De facto Spouse" means a person of the 
opposite sex to the employee who lives 
with the employee as the husband or wife 
of the employee on a bona fide domestic 
basis, although not legally married to that 
person. 

(2) District Allowance. 
(a) An employee shall be paid a district 

allowance at the standard rate prescribed 
in Column II of subclause (7) of this 
clause, for the district in which the 
employee's headquarters is located. 
Provided that where the employee's 
headquarters is situated in a town or place 
specified in Column III, subclause (7), the 
employee shall be paid a district 
allowance at the rate appropriate to that 
town or place as prescribed in Column IV 
of the said subclause. 

(b) An employee who has a dependant shall 
be paid double the district allowance 
prescribed by paragraph (a) of this 
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subclause for the district, town or place in 
which the employee's headquarters is 
located. 

(c) Where an employee has a partial 
dependant the total district allowance 
payable to the employee shall be the 
district allowance prescribed by 
paragraph (a) of this subclause plus an 
allowance equivalent to the difference 
between the rate of district or location 
allowance the partial dependant receives 
and the rate of district or location 
allowance the partial dependant would 
receive if he or she was employed in a full- 
time capacity under the Award, 
Agreement or other provision regulating 
the employment of the partial 
dependant. 

(d) When an employee is on approved 
annual recreational leave, the employee 
shall for the period of such leave, be paid 
the district allowance to which he or she 
would ordinarily be entitled. 

(e) When an employee is on long service 
leave or other approved leave with pay 
(other than annual recreational leave), 
the employee shall only be paid district 
allowance for the period of such leave if 
the employee, dependant/s or partial 
dependant/s remain in the district in 
which the employee's headquarters are 
situated. 

(f) When an employee leaves his or her 
district on duty, payment of any district 
allowance to which the employee would 
ordinarily be entitled shall cease after the 
expiration of two weeks unless the 
employee's dependant/s or partial 
dependant/s remain in the district or as 
otherwise approved by the employer. 

(g) Except as provided in paragraph (f) of 
this subclause, a district allowance shall 
be paid to any employee ordinarily 
entitled thereto in addition to reimburse- 
ment of any travelling, transfer or 
relieving expenses or camping 
allowance. 

(h) Where an employee whose headquarters 
is located in a district in respect of which 
no allowance is prescribed in subclause 
(7) of this clause, is required to travel or 
temporarily reside for any period in 
excess of one month in any district or 
districts in respect of which such 
allowance ' is so payable, then 
notwithstanding the employee's 
entitlement to any such allowance 
provided by Clause 21. — Travelling, or 
Clause 24. — Relieving or Special Duty, 
the employee shall be paid for the whole 
of such period a district allowance at the 
appropriate rate prescribed by paragraph 
(a), (b) or (c) of this subclause, for the 
district in which the employee spends the 
greater period of time. 

(i) When an employee is provided with free 
board and lodging by the employer or a 
Public Authority the allowance shall be 
reduced to two-thirds of the allowance the 
employee would ordinarily be entitled to 
under this clause. 

(3) Part-Time Employees: An employee who is 
employed on a part-time basis shall be paid a 
proportion of the appropriate district allowance 
payable in accordance with the following 
formula: 

Hours worked per Appropriate District 
fortnight x Allowance 

75 i 
(4) Transition: An employee who immediately 

prior to 1 July 1989 was in receipt of district allow- 
ance at a rate which was greater than the amount to 
which the employee is entitled under this clause 
shall have the difference reduced in accordance 
with the following: 

(i) As from the first pay period commencing 
on or after 1 July 1989 the difference shall 
be reduced by 331/3 per cent; and 

(ii) As from the first pay period commencing 
on or after 1 January 1990 the difference 
remaining between the amount paid 
pursuant to (i) above and that to which 
the employee is otherwise entitled under 
this clause shall be reduced by 50 per cent; 
and 

(iii) As from the first pay period commencing 
on or after 1 July 1990 payment shall be in 
accordance with the employee's entitle- 
ment under this clause. 

(5) Boundaries: For the purpose of subclause (7) 
of this clause, the boundaries of the various 
districts shall be as described hereunder and as 
delineated on the following plan. 

District: 
1. The area within a line commencing on 

the coast; thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin; thence to 
a point southeast at the junction of 
latitude 32 and longitude 119; thence 
south along longitude 119 to the coast. 

2. That area within a line commencing on 
the south coast at longitude 119 thence 
east along the coast to longitude 123; 
thence north along longitude 123 to a 
point on latitude 30; thence west along 
latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of 
No. 2 District. 

4. The area within a line commencing on 
the coast at latitude 24; thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123; thence north to the 
intersection of latitude 26; thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Camot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Camot Bay to the 
Northern Territory border. 

(6) Adjustment of Rates: The allowances 
prescribed in this clause shall be varied in accord- 
ance with any movement in the equivalent allow- 
ances in the Public Service District Allowance 
Award 1988. 
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(7) District Allowances. 
Column i Column 11 Column III Column IV 
District 

No. 
Standard 

Rate 
Exceptions to 
Standard Rate 

Level 7 

6 
S p.a. 

2 269 Nil 
Town or Place S p.a. 

Nil Level 8 

5 1 857 Fitzroy Crossing 
Halls Creek 

2 499 A 1 2 
3 

Turner River Camp 
Nullagine 
Liveringa (Camballin) 2 321 
Marble Bar 
Wittenoom 
Karratha 2186 
Port Hedland 2 034 

4 934 Warburton Mission 2 514 
Carnarvon 881 

3 590 Meekatharra 934 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 422 Kalgoorlie 141 
Boulder 
Ravensthorpe 558 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(b) Employees with Dependants [subclause 

(2)(b)]: Double the appropriate rate as prescribed 
in (a) above for employees without dependants. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

. Clause 40. — Introduction of Change: 
(A) After this clause, insert a new Schedule A. — 

Minimum Salaries as follows: 
Schedule A. 

Minimum Salaries. 
1. Subject to the provision of Clause 9. 

—Salaries and to the provisions of this 
schedule the minimum annual salaries 
for employer bound by the award are set 
out hereinafter. 

2. Minimum Salaries: 
Salary 

per annum 
Level S 
Level 1 under 17 years of age 9 795 
17 years of age 11438 
18 years of age 13 352 
19 years of age 15 454 
20 years of age 17 355 
21 years of age First year of service 19 064 
22 years of age Second year of service 19 702 
23 years of age Third year of service 20 336 
24 years of age Fourth year of service 20 968 
Level 2 21 603 

22 238 
22 969 
23 475 
24 221 

Level 3 25 103 
25 789 
26 498 
27 615 

Level 4 28 199 
29 075 
29 976 
31255 

Levels 31922 
32 838 
33 781 
34 750 

Level 6 36 618 
38 005 
39 976 

(a) An employee, who is 21 years of 
age or older on appointment to a 
classification equivalent to level 
1, may be appointed to the 
minimum rate of pay based on 
years of service, not age. 

(b) A medical typist or medical sec- 
retary shall be paid a medical 
terminology allowance of $1 000 
per annum. 

For the purposes of this sub- 
clause medical typist and medi- 
cal secretary shall mean those 
workers classified on a clas- 
sification equivalent to level 1,2 
or 3 who spend at least 50 per 
cent of their time typing from 
tapes, shorthand and/or doc- 
tor's notes of case histories, sum- 
maries, reports or similar 
material involving a broad 
range of medical terminology. 

3. Salaries. — Specified Callings and 
Other Professionals. 

(l)(a) Employees, who possess a 
relevant tertiary level qualification, 
or equivalent as agreed between the 
union and the employers, and who 
are employed in the callings of archi- 
tect, audiologist bio engineer, 
chemist dietitian, engineer, medical 
laboratory, technologist, librarian, 
occupational therapist, physio- 
therapist, physicist, pharmacist, 
clinical psychologist, psychologist, 
research officer, scientific officer, 
social worker, speech pathologist, or 
any other professional calling as 
agreed between the union and em- 
ployers, shall be entitled to annual 
salaries as follows: 

Salary 
per annum 

Level S 
Level 3/5 25 103 

26498 
28 199 
29 976 
32 838 
34 750 

Level 6 36 618 
38 005 
39 976 

Level? 41029 
42 365 
43 749 

Levels 45 771 
A 1 47 429 

2 49 494 
3 51 553 
4 53 592 
5 55 653 
6 59 119 
7 61 629 
8 64 144 
9 66 984 

69 999 
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(2) Subject to subclause (4) of this 
schedule, on appointment or promo- 
tion to the level 3/5 under this 
clause: 

(a) Employees, who have com- 
pleted an approved three 
academic year tertiary 
qualification, relevant to 
their calling, shall com- 
mence at the first year in- 
crement; 

(b) Employees, who have com- 
pleted an approved four ac- 
ademic year tertiary 
qualification, relevant to 
their calling, shall com- 
mence at the second year 
increment; 

(c) Employees, who have com- 
pleted an approved Masters 
or PhD degree relevant to 
their calling shall com- 
mence on the third year 
increment; 

Provided that employees who at- 
tain a higher tertiary level qualifica- 
tion after appointment shall not be 
entitled to any advanced progres- 
sion through the range. 

(3) The employer and union shall 
be responsible for determining the 
relevant acceptable qualifications 
for appointment for the callings 
covered by this clause and shall 
maintain a manual setting out such 
qualifications. 

(4) The employer in allocating 
levels pursuant to subclause (2) of 
this clause may determine a 
commencing salary above level 3/5. 

4. The following conditions shall 
apply to employees in the callings 
detailed below: 

(1) Engineers: Employees 
employed in the calling of engineer 
and who are classified level 3/5 
under this Agreement shall be paid a 
minimum salary at the rate pres- 
cribed for the maximum of level 3/5 
where the employee is an "experien- 
ced engineer" as defined. 

For the purposes of this paragraph 
"experienced engineer" shall mean: 
(a) An engineer appointed to per- 

form professional engineer- 
ing duties and who is a 
Corporate Member of The 
Institution of Engineers, Aus- 
tralia or who attains that 
status during service. 

(b) An engineer appointed to per- 
form professional duties who 
is not a Corporate Member of 
the Institution of Engineers, 
Australia but who possesses a 
degree or diploma from a 
University, College or Institu- 
tion acceptable to the 
employer on the recommen- 
dation of the Institution of 
Engineers, Australia, and 
who— 

(i) having graduated in a 
four or five academic 
year course at a univer- 
sity or institution 
recognised by the 
employer, has had four 
years experience on 
professional engineer- 
ing duties acceptable 
to the employer since 
becoming a qualified 
engineer, or 

(ii) not having a uni- 
versity degree but pos- 
sessing a diploma 
recognised by the em- 
ployer, has had five 
years experience on 
professional engineer- 
ing duties, recognised 
by the employer since 
becoming a qualified 
engineer. 

(B) After Schedule A. — Minimum Salaries insert 
a new Schedule B. — Classification to Salaries 
— Conversion Table as follows: 

Schedule B. 
Classification to Salaries — 

Conversion Table 
Level Classification 
LI A1.L1-L3. A3. A 11.4. Bl.l. B.6 
Ll/2 B3.1, B5. C7.1 
L2 A1.L5, A4.1-3. B1.2 & 3, A2.1, 

B2.1 
L3 A4.4, 5 & 6, A2.2 & 3. B2.2 & 3 
L3/4 C1.1,C9.1,C11.1X13.1 
L4 A2.4 & 5, B2.4 & 5 
L5 A2.6 & 7. B2.6 & 7. C1.2, C9.2, 

C11.2, C13.2 
L3/5 C2.1, C3.1, C4.1. C5.1. C6.1 

(Psychologist), C7.2 & 3, C8.1. 
C10.1, C12.1 

L6 A2.10&11, B2.10& 11.C1.4&5. 
C2.2A, 3 & 4, C3.3 & 4. C4.3, 
C5.4, 5 & 6, C6.2 (Psychologist), 
C6.1 (Clinical Psychologist), 
C7.4&5. C8.2, C10.2, C11.3. 
C 12.2, C 14.1 

L7 A2.10& 11, B2.10& 11.C1.4&5, 
C2.2A. 3 & 4, C4.3. C5.4, 5 & 6, 
C6.2 (Clinical Psychologist). 
C10.3,4 & 5, C11.4, C14.2-5 

L7/8 C7.6, C8.3 
L8 AA.l & 2, B2.12 & 13. C1.6. C2.5 

& 6, C3.5 & 6, C4.4, C5.7. C6.3 
(Clinical Psychologist), C10.6, 
C 14.6 & 7 

A1 AA.3, C1.7, C2.7, C4.5. C14.8 
Al/3 C8.4 
A2 AA.4. C14.9 
A3 AA.5, C2.8, C4.6, C14.10 
A4 AA.6, C3.7, C8.5, C14.11 
A5 AA.7, C14.12 
A6 AA.8 
A7 AA.9 
A8 AA.10 
A9 AA.11 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western 

Australia (Union of Workers) 
and 

Board of Management, Lakes Hospital Board 
(Hospital Laundry and Linen Service). 

No. P55 of 1989 (R). 
HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD No. 36 of 1978 

COMMISSIONER G.L. FIELDING. 
10th day of October 1989. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr R. Stratton on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders— 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award No. 36 of 1978 be varied 
in accordance with the following Appendix and 
that such variation shall have effect on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a 
classification or level prior to the 
date of implementation of this 
clause, will progress through the 
salary ranges (as adjusted by general 
salary movements) applicable to that 
classification or level irrespective of 
the level determined by this clause. 

(c) Placement of Employees: 
(i) Employees classified Al. L4 prior 

to the operation of this clause shall 
maintain their existing salary and 
incremental date. 

(ii) Employees classified A3. Al. LI- 
ES and Bl.l prior to the operation 
of this clause shall be classified 
level 1 under this clause on the 
following basis. 

(a) U nder 21 years of age — age 
to age. 

(b) 21 years of age and older — 
salary on promotion. 

(d) Service Allowances: 
(i) Employees classified A2.1 prior to 

the operation of this clause shall 
be paid an allowance to bring the 
employees' salary to L3.1 after 
completion of 12 months' service 
on the maximum salary applying 
to such A2.1 position, which allow- 
ance shall be increased to bring 
the employees salary to L3.2 upon 
completion of a further 12 months' 

Ajppendix. 
1. Clause 2. — Arrangement: Delete Schedule A — 

Salaries — Clerical and Administrative Division and 
Schedule B — Salaries — General Division and 
Schedule C — Classification and Grading of 
Employees in Clerical and Administrative Division 
and insert in lieu thereof: 

Schedule A — Minimum Salaries. 
Schedule B — Classification to Salaries — 

Conversion Table, 
2. Clause 8. — Salaries: Delete this clause and insert 

in lieu thereof: 
8.—Salaries. 

(1) The minimum rates of salaries to be paid to 
employees covered by this award shall be those set 
out in Schedule A attached to this award. Nothing 
contained in this award shall preclude the 
payment by way of an allowance an amount in 
addition to that prescribed for the classification of 
a position set out in Schedules D, E and F of this 
award. 

(2) Transition: The provisions of this subclause 
shall apply notwithstanding provision elsewhere 
in this award. 

(a) Interpretation of classifications to salary 
scale. 

The classifications set out in Schedules 
D, E and F of the award shall be related to 
the salary scales set out in Schedule A of 
the award in accordance with the table set 
out in Schedule B of the award. 

(b) Maintenance of Salary: Where an 
employee's maximum salary is reduced 

Provided that and subject to: 
(a) The employee's efficiency, 

diligence and good conduct 
and as to the ability of the 
employee to perform 
higher duties; 

(b) On the promotion of an em- 
ployee to a higher position 
any allowance received by 
that employee under this 
subclause shall be reduced 
to bring the employee's 
salary to the minimum 
salary of the position to 
which that employee is pro- 
moted, and thereafter, any 
allowance still received by 
the employee shall be re- 
duced and converted to 
salary as and when the 
employee becomes eligible 
for annual increments, 

(c) An allowance under this 
subclause shall cease 
should the employee re- 
fuse to accept promotion: 

(d) An employee shall not be 
eligible to receive an allow- 
ance under this subclause 
unless the employee has 
completed not less than 
nine years' continuous ser- 
vice in the Clerical Divi- 
sion as an adult salaried 
employee. 
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(ii) Employees classified A4.2/3 or 
A4.3 prior to the operation of this 
clause shall be entitled to progress 
to the first salary point of Level 3 
after five continuous years of ser- 
vice on the maximum of A4.3. 

Payment of the allowance shall 
be subject to the employee's 
efficiency, diligence and good 
conduct. 

(e) Qualifications Allowances: 
(i) Employees in receipt of a qualifi- 

cations allowance at the date of 
operation of this clause or who 
would, but for the coming into 
operation of this clause, have 
become entitled to such allow- 
ance, pursuant to the provisions 
contained in Schedule A Clause 8 
of this Award prior to the date of 
operation of this clause, as a result 
of studies completed in the 1989 
calendar year, shall continue to re- 
ceive or be granted such 
allowance, or increase in allow- 
ance provided that such allow- 
ance shall be reduced or ceased in 
accordance with the following: 

Annual 
Allowance 

Annual Graduates 
Allowance and 
Diplomates Associates 

$ S 
Up to and including 
Level 4. second 
increment 200 300 
Level 4. third and 
fourth increments 100 200 
Level 5. first 
increment Nil 100 
Level 5. second 
increment and above Nil Nil 

(ii) Employees who are not entitled to 
a qualifications allowance pursu- 
ant to paragraph (i) of this sub- 
clause or who attain a higher qual- 
ification subsequently shall not be 
entitled to receive an allowance or 
increase the allowance. 

(f) Employee 
Allowance: 

Supporting Dependants 

(i) Employees previously classified 
Bl.l, B1.2 or B.3 who were in re- 
ceipt of an allowance of one 
increment for wholly or substan- 
tially supporting a spouse and/or 
dependent relative prior to the 
date of operation of this clause 
shall continue to receive such 
allowance of one increment whilst 
wholly or substantially support- 
ing a spouse and or dependent 
relative. Provided that the maxim- 
um remuneration inclusive of 
such allowance shall be the rate of 
pay at level 2 fifth increment in 
respect of an employee who is 
classified in a classification equi- 
valent to level 2 or, age 24 or fourth 
year of adult service in respect of 
employees classified in a classi- 
fication equivalent to level 1. 

(ii) Payment of the employee support- 
ing Dependants Allowance shall 
cease should an employee be pro- 

moted or reclassified above a 
classification equivalent to level 
2. 

(iii) This provision shall not apply to 
any employee who was not in 
receipt of the employee support- 
ing Dependants Allowance at the 
operative date of this clause. 

(g) Higher Duties: 
(i) Where an employee was acting in a 

position classified higher than his/ 
her substantive position prior to 
the introduction of this clause and 
who continued to act in the same 
position at the operative date of 
this clause, the employee shall 
receive higher duties allowance 
equivalent to the salary that would 
have been payable to the perma- 
nent occupant. 

Provided that should the em- 
ployee cease to act in that higher 
classified position, any future 
periods of acting in the same posi- 
tion or other positions classified 
higher than the employee's sub- 
stantive classification shall be 
paid a higher duties allowance in 
accordance with Clause 10. — 
Higher Duties, of the award. 

(h) Incremental Dates: 
(i) Where an employee is in receipt of 

a salary that equates to a salary 
under this clause and the em- 
ployee is classified at that level, the 
employee will remain on that 
salary and retain his/her current 
incremental date. 

(ii) An employee in receipt of a salary 
which does not equate to a salary 
under this clause shall be placed 
on the nearest salary point higher 
at the date of operation of this 
clause which shall become the em- 
ployee's new incremental date. 

(i) Efficiency and Personal Allowances: 
Officers in receipt of efficiency and per- 
sonal allowances at the date of operation 
of this clause shall have their allowances 
included as salary when determining 
placement under this clause. 

(3) Commitment: It is a term of this award that 
the union undertakes for the duration of the prin- 
ciples determined by the Commission in Court 
Session in Application No. 1940 of 1989 not to pur- 
sue any extra claims, award or overaward except 
when consistent with the state wage principle. 

3. Clause 11. — Hours: Delete this clause and insert 
in lieu thereof: 

11.—Hours. 
(1 Xa) Except as provided in Clause 12. — X-Ray 

Staff and, subject to the provisions of subclause (2) 
of this clause the ordinary hours of work shall bean 
average of STVa per week and shall be worked by 
one of the following arrangements: 

(i) Prescribed hours of work of JlVi per 
week; 

(ii) Flexitime roster covering a settlement 
period of four weeks; 

(iii) Actual hours of 75 over nine days with the 
tenth day to be taken as a paid rostered 
day off; 
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(iv) Such other arrangements are as agreed 
between the employer and employee. 

(b) The operation of working arrangements pre- 
scribed in paragraph (a) above, shall be consistent 
with those working arrangements prescribed in 
Administrative Instruction 701, Hours of Duty, 
governing State Public Service employees. 

(c) The actual form of working arrangement as 
prescribed in paragraph (a) above, shall be 
determined following consultation between the 
employer and the employee. 

(2) Notwithstanding the provisions of this 
clause to the contrary, workers who on 13 March 
1979, were employed to work the ordinary hours 
prescribed in subclause (1) hereof on four days of 
the week shall continue to work such hours on such 
number of days of the week, provided that any 
change in the number of days of the week on which 
such ordinary hours may be worked, shall be the 
subject of agreement between the Association and 
the employer or failing agreement as determined 
by the Board of Reference. 

4. Clause 18. — Long Service Leave: 

(A) After paragraph (b) of subclause (3), insert a 
new paragraph (c) and (d) as follows: 

(c) A full-time employee who, during a 
qualifying period towards an entitle- 
ment of long service leave was employed 
continuously on both a full-time and 
part-time basis may elect to take a lesser 
period of long service leave calculated by 
converting the part-time service to 
equivalent full-time service. 

(d) Notwithstanding the provisions of para- 
graph (b) of this subclause an employee 
who has elected to compact an accrued 
entitlement to long service leave in 
accordance with paragraph (c) of this 
subclause shall only take such leave in 
one period of full pay. 

(B) Delete subclause (5) and insert in lieu 
thereof: 

(5) An employee who resigns or is 
dismissed, shall not be entitled to long service 
leave or payment for long service leave other 
than leave that had accrued to the employee 
prior to the date on which the employee 
resigned or the date of the offence for which 
the employee is dismissed. 

(C) Delete paragraph (b) and (e) of subclause (8) 
and renumber paragraphs (c) and (d) as (b) and (c) 
respectively. 

(D) Delete paragraph (d) of subclause (12) and 
insert in lieu thereof: 

(d) Any service of the employee who resigns 
or is dismissed, other than service prior to 
such resignation or to the date of any 
offence in respect of which the employee 
is dismissed when such prior service has 
actually entitled the employee to long 
service leave under this clause. 

5. Clause 30. — District Allowance: Delete this 
clause and insert in lieu thereof: 

30.—District Allowance. 
(1) Definitions: For the purpose of this clause: 

(a) "Dependant" in relation to an employee 
means: 

(i) a spouse; or 

(ii) where there is no spouse, a child or 
any other relative resident within 
the State who rely on the employee 
for their main support; 

who does not receive a district or location 
allowance of any kind. 

(b) "Partial Dependant" in relation to an 
employee means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or 

any other relative resident within 
the State who rely on the employee 
for their main support; 

who receives a district or location 
allowance of any kind less than that 
applicable to an employee without 
dependants under any award, agreement 
or other provision regulating the 
employment of the partial dependant. 

(c) "Spouse" means an employee's spouse 
including de facto spouse. 

(d) "De facto Spouse" means a person of the 
opposite sex to the employee who lives 
with the employee as the husband or wife 
of the employee on a bona fide domestic 
basis, although not legally married to that 
person. 

(2) District Allowance. 
(a) An employee shall be paid a district 

allowance at the standard rate prescribed 
in Column II of subclause (7) of this 
clause, for the district in which the 
employee's headquarters is located. 
Provided that where the employee's 
headquarters is situated in a town or place 
specified in Column III, subclause (7), the 
employee shall be paid a district 
allowance at the rate appropriate to that 
town or place as prescribed in Column IV 
of the said subclause. 

(b) An employee who has a dependant shall 
be paid double the district allowance 
prescribed by paragraph (a) of this 
subclause for the district, town or place in 
which the employee's headquarters is 
located. 

(c) Where an employee has a partial 
dependant the total district allowance 
payable to the employee shall be the 
district allowance prescribed by 
paragraph (a) of this subclause plus an 
allowance equivalent to the difference 
between the rate of district or location 
allowance the partial dependant receives 
and the rate of district or location 
allowance the partial dependant would 
receive if he or she was employed in a full- 
time capacity under the Award, 
Agreement or other provision regulating 
the employment of the partial 
dependant. 

(d) When an employee is on approved 
annual recreational leave, the employee 
shall for the period of such leave, be paid 
the district allowance to which he or she 
would ordinarily be entitled. 

(e) When an employee is on long service 
leave or other approved leave with pay 
(other than annual recreational leave), 
the employee shall only be paid district 
allowance for the period of such leave if 
the employee, dependant/s or partial 
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dependant/s remain in the district in 
which the employee's headquarters are 
situated. 

(f) When an employee leaves his or her 
district on duty, payment of any district 
allowance to which the employee would 
ordinarily be entitled shall cease after the 
expiration of two weeks unless the 
employee's dependant/s or partial 
dependant/s remain in the district or as 
otherwise approved by the employer. 

(g) Except as provided in paragraph (1) of 
this subclause, a district allowance shall 
be paid to any employee ordinarily 
entitled thereto in addition to reimburse- 
ment of any travelling, transfer or 
relieving expenses or camping 
allowance. 

(h) Where an employee whose headquarters 
is located in a district in respect of which 
no allowance is prescribed in subclause 
(7) of this clause, is required to travel or 
temporarily reside for any period in 
excess of one month in any district or 
districts in respect of which such 
allowance is so payable, then 
notwithstanding the employee's 
entitlement to any such allowance 
provided by Clause 21. — Travelling, or 
Clause 24. — Relieving or Special Duty, 
the employee shall be paid for the whole 
of such period a district allowance at the 
appropriate rate prescribed by paragraph 
(a), (b) or (c) of this subclause, for the 
district in which the employee spends the 
greater period of time. 

(i) When an employee is provided with free 
board and lodging by the employer or a 
Public Authority the allowance shall be 
reduced to two-thirds of the allowance the 
employee would ordinarily be entitled to 
under this clause. 

(3) Part-Time Employees: An employee who is 
employed on a part-time basis shall be paid a 
proportion of the appropriate district allowance 
payable in accordance with the fcllowing 
formula: 

Hours worked per Appropriate District 
fortnight x Allowance 

——Jf-— - 1 

(4) Transition: An employee who immediately 
prior to 1 July 1989 was in receipt of district allow- 
ance at a rate which was greater than the amount to 
which the employee is entitled under this clause 
shall have the difference reduced in accordance 
with the following: 

(i) As from the first pay period commencing 
on or after 1 July 1989 the difference shall 
be reduced by 331/3 per cent; and 

(ii) As from the first pay period commencing 
on or after 1 January 1990 the difference 
remaining between the amount paid 
pursuant to (i) above and that to which 
the employee is otherwise entitled under 
this clause shall be reduced by 50 per cent; 
and 

(iii) As from the first pay period commencing 
on or after 1 July 1990 payment shall be in 
accordance with the employee's entitle- 
ment under this clause. 

(5) Boundaries: For the purpose of subclause (7) 
of this clause, the boundaries of the various 

districts shall be as described hereunder and as 
delineated on the following plan. 

District: 
1. The area within a line commencing on 

the coast; thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin; thence to 
a point southeast at the junction of 
latitude 32 and longitude 119; thence 
south along longitude 119 to the coast. 

2. That area within a line commencing on 
the south coast at longitude 119 thence 
east along the coast to longitude 123; 
thence north along longitude 123 to a 
point on latitude 30; thence west along 
latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of 
No. 2 District. 

4. The area within a line commencing on 
the coast at latitude 24; thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123; thence north to the 
intersection of latitude 26; thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Carnot Bay to the 
Northern Territory border. 

(6) Adjustment of Rates: The allowances 
prescribed in this clause shall be varied in accord- 
ance with any movement in the equivalent allow- 
ances in the Public Service District Allowance 
Award 1988. 

(7) District Allowances. 
Column! Column I! Column III Column IV 

Standard 
Rate 

Exceptions to 
Standard Rate 
Town or Place 

! 269 Nil 
857 Fitzroy Crossing 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 

934 Warburton Mission 
Carnarvon 

590 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

422 Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

Nil Nil 
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(b) Employees with Dependants [subclause 
(2)(b)]: Double the appropriate rate as prescribed 
in (a) above for employees without dependants. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

6. Clause 40. — Introduction of Change: 
(A) After this clause, insert a new Schedule A. — 

Minimum Salaries as follows: 
Schedule A. 

Minimum Salaries. 
1. Subject to the provision of Clause 9. 

—Salaries and to the provisions of this 
schedule the minimum annual salaries 
for employer bound by the award are set 
out hereinafter. 

2. Minimum Salaries: 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age First year of service 
22 years of age Second year of service 
23 years of age Third year of service 
24 years of age Fourth year of service 
Level 2 

Salary 
per annum 

S 
9 795 

II 438 
13 352 
15 454 
17 355 
19064 
19 702 
20 336 
20 968 

A4.4, 5 & 6, A2.2 & 3, B2.2 & 3 
A2.4 & 5, B2.4 & 5 
A2.6 & 7, B2.6 & 7 
A2.8 & 9, B2.8 & 9 
A2.10& 11,62.10 & 11 
AA.1 & 2, B2.12& 13 
AA.3 
AA.4 
AA.5 
AA.6 
AA.7 
AA.8 
AA.9 
AA.10 
AA.11 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

Western Australian School of Nursing. 
No. P56 of 1989 (R). 

WESTERN AUSTRALIAN SCHOOL OF 
NURSING (SALARIED OFFICERS) AWARD No. 

37 of 1978 
COMMISSIONER G.L. FIELDING. 

10th day of October 1989. 

(a) An employee, who is 21 years of 
age or older on appointment to a 
classification equivalent to level 
1, may be appointed to the 
minimum rate of pay based on 
years of service, not age. 

(b) A medical typist or medical sec- 
retary shall be paid a medical 
terminology allowance of $ 1 000 
per annum. 

(B) After Schedule A. — Minimum Salaries insert 
a new Schedule B. — Classification to Salaries 
— Conversion Table as follows: 

Schedule B. 
Classification to Salaries — 

Conversion Table 
Level Classification 
LI A1.L1-L3, A3, Al.LA, Bl.l, B.6 
Ll/2 B3, B5 
L2 A1.L5, A4.1-3, B1.2 & 3, A2.1, 

B2.1 

HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr R. Stratton on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders— 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1978 be varied 
in accordance with the following Appendix and 
that such variation shall have effect on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Appendix. 
1. Clause 2. — Arrangement: Delete Schedule A — 

Salaries — Clerical and Administrative Division and 
Schedule B — Salaries — Professional Division and 
insert in lieu thereof: 

Schedule A — Minimum Salaries. 
Schedule B — Classification to Salaries — 

Conversion Table. 
2. Clause 8. - 

in lieu thereof: 
Salaries: Delete this clause and insert 

8.—Salaries. 
(1) The minimum rates of salaries to be paid to 

employees covered by this award shall be those set 
out in Schedule A attached to this award. Nothing 
contained in this award shall preclude the 



payment by way of an allowance an amount in 
addition to that prescribed for the classification of 
a position set out in Schedules C, and D of this 
award. 

(2) Transition: The provisions of this subclause 
shall apply notwithstanding provision elsewhere 
in this award. 

(a) Interpretation of classifications to salary 
scale. 

The classifications set out in Schedules 
D, E and F of the award shall be related to 
the salary scales set out in Schedule A of 
the award in accordance with the table set 
out in Schedule B of the award. 

(b) Maintenance of Salary: Where an 
employee's maximum salary is reduced 
as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a 
classification or level prior to the 
date of implementation of this 
clause, will progress through the 
salary ranges (as adjusted by general 
salary movements) applicable to that 
classification or level irrespective of 
the level determined by this clause. 

(c) Placement of Employees: 
(i) Employees classified Al. L4 prior 

to the operation of this clause shall 
maintain their existing salary and 
incremental date. 

(ii) Employees classified A3, Al. LI- 
ES and Bl.l prior to the operation 
of this clause shall be classified 
level 1 under this clause on the 
following basis. 

(a) Under 21 years of age —age 
to age. 

(b) 21 years of age and older — 
salary on promotion. 

(d) Service Allowances: 
(i) Employees classified A2.1 prior to 

the operation of this clause shall 
be paid an allowance to bring the 
employees' salary to L3.1 after 
completion of 12 months' service 
on the maximum salary applying 
to such A2.1 position, which allow- 
ance shall be increased to bring 
the employees salary to L3.2 upon 
completion of a further 12 months' 
service. 

Provided that and subject to: 
(a) The employee's efficiency, 

diligence and good conduct 
and as to the ability of the 
employee to perform 
higher duties: 

(b) On the promotion of an em- 
ployee to a higher position 
any allowance received by 
that employee under this 
subclause shall be reduced 
to bring the employee's 
salary to the minimum 
salary of the position to 
which that employee is pro- 
moted, and thereafter, any 
allowance still received by 
the employee shall be re- 
duced and converted to 

salary as and when the 
employee becomes eligible 
for annual increments, 

(c) An allowance under this 
subclause shall cease 
should the employee re- 
fuse to accept promotion; 

(d) An employee shall not be 
eligible to receive an allow- 
ance under this subclause 
unless the employee has 
completed not less than 
nine years' continuous ser- 
vice in the Clerical Divi- 
sion as an adult salaried 
employee. 

(ii) Employees classified A4.2/3 or 
A4.3 prior to the operation of this 
clause shall be entitled to progress 
to the first salary point of Level 3 
after five continuous years of ser- 
vice on the maximum of A4.3. 

Payment of the allowance shall 
be subject to the employee's 
efficiency, diligence and good 
conduct. 

(e) Qualifications Allowances: 
(i) Employees in receipt of a qualifi- 

cations allowance at the date of 
operation of this clause or who 
would, but for the coming into 
operation of this clause, have 
become entitled to such allow- 
ance, pursuant to the provisions 
contained in Schedule A Clause 8 
of this Award prior to the date of 
operation of this clause, as a result 
of studies completed in the 1989 
calendar year, shall continue to re- 
ceive or be granted such 
allowance, or increase in allow- 
ance provided that such allow- 
ance shall be reduced or ceased in 
accordance with the following: 

Annual 
Allowance 

Annual Graduates 
Allowance and 
Diplomates Associates 

S S 
Up lo and including 
Level 4. second 
increment 200 300 
Level 4. third and 
fourth increments 100 200 
Level 5. first 
increment Nil 100 
Level 5. second 
increment and above Nil Nil 

(ii) Employees who are not entitled to 
a qualifications allowance pursu- 
ant to paragraph (i) of this sub- 
clause or who attain a higher qual- 
ification subsequently shall not be 
entitled to receive an allowance or 
increase the allowance, 

(f) Higher Duties: 
(i) Where an employee was acting in a 

position classified higher than his/ 
her substantive position prior to 
the introduction of this clause and 
who continued to act in the same 
position at the operative date of 
this clause, the employee shall 
receive higher duties allowance 
equivalent to the salary that would 
have been payable to the perma- 
nent occupant. 
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Provided that should the em- 
ployee cease to act in that higher 
classified position, any future 
periods of acting in the same posi- 
tion or other positions classified 
higher than the employee's sub- 
stantive classification shall be 
paid a higher duties allowance in 
accordance with Clause 11. — 
Higher Duties, of the award. 

(g) Incremental Dates: 
(i) Where an employee is in receipt of 

a salary that equates to a salary 
under this clause and the em- 
ployee is classified at that level, the 
employee will remain on that 
salary and retain his/her current 
incremental date. 

(ii) An employee in receipt of a salary 
which does not equate to a salary 
under this clause shall be placed 
on the nearest salary point higher 
at the date of operation of this 
clause which shall become the em- 
ployee's new incremental date. 

(h) Library Assistants: Library Assistants 
employed prior to the date of operation of 
this clause shall be placed at the same or 
nearest salary point higher in level 1,2 or 3 
under this Agreement. 

Provided that all Library Assistants 
employed prior to the date of operation of 
this clause shall be allowed to progress to 
the first increment of level 3 under this 
clause. 

(i) Efficiency and Personal Allowances: 
Officers in receipt of efficiency and per- 
sonal allowances at the date of operation 
of this clause shall have their allowances 
included as salary when determining 
placement under this clause. 

(3) Commitment: It is a term of this award that 
the union undertakes for the duration of the prin- 
ciples determined by the Commission in Court 
Session in Application No. 1940 of 1989 not to pur- 
sue any extra claims, award or overaward except 
when consistent with the state wage principle. 

3. Clause 11. — Hours: Delete this clause and insert 
in lieu thereof: 

11.—Hours. 
(1) The ordinary hours of work shall be an 

average of 371/2 per week and shall be worked by 
one of the following arrangements: 

(a) Prescribed hours of work of 371/2 per 
week; 

(b) Flexitime roster covering a settlement 
period of four weeks; 

(c) Actual hours of 75 over nine days with the 
tenth day to be taken as a paid rostered 
day off; 

(d) Such other arrangements are as agreed 
between the employer and employee. 

(2) The operation of working arrangements pre- 
scribed in paragraph (a) above, shall be consistent 
with those working arrangements prescribed in 

; Administrative Instruction 701, Hours of Duty, 
governing State Public Service employees. 

(3) The actual form of working arrangement as 
prescribed in paragraph (a) above, shall be 
determined following consultation between the 
employer and the employee. 

4. Clause 18. — Long Service Leave: 
(A) After paragraph (b) of subclause (3), insert a 

new paragraph (c) and (d) as follows: 
(c) A full-time employee who, during a' 

qualifying period towards an entitle- 
ment of long service leave was employed 
continuously on both a full-time and 
part-time basis may elect to take a lesser 
period of long service leave calculated by 
converting the part-time service to equi- 
valent full-time service. 

(d) Notwithstanding the provisions of para- 
graph (b) of this subclause an employee 
who has elected to compact an accrued 
entitlement to long service leave in 
accordance with paragraph (c) of this 
subclause shall only take such leave in 
one period of full pay. 

(B) Delete subclause (5) and insert in lieu 
thereof: 

(5) An employee who resigns or is 
dismissed, shall not be entitled to long service 
leave or payment for long service leave other 
than leave that had accrued to the employee 
prior to the date on which the employee 
resigned or the date of the offence for which 
the employee is dismissed. 

(C) Delete paragraph (b) and (e) of subclause (8) 
and renumber paragraphs (c) and (d) as (b) and (c) 
respectively. 

(D) Delete paragraph (d) of subclause (11) and 
insert in lieu thereof: 

(d) Any service of the employee who resigns 
or is dismissed, other than service prior to 
such resignation or to the date of any 
offence in respect of which the employee 
is dismissed when such prior service has 
actually entitled the employee to long 
service leave under this clause. 

5. Clause 30. — District Alowance: Delete this 
clause and insert in lieu thereof: 

30.—District Alowance. 
(1) Definitions: For the purpose of this clause: 

(a) "Dependant" in relation to an employee 
means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or 

any other relative resident within 
the State who rely on the employee 
for their main support; 

who does not receive a district or location 
allowance of any kind. 

(b) "Partial Dependant" in relation to an 
employee means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or 

any other relative resident within 
the State who rely on the employee 
for their main support; 

who receives a district or location 
allowance of any kind less than that 
applicable to an employee without 
dependants under any award, agreement 
or other provision regulating the 
employment of the partial dependant. 

(c) "Spouse" means an employee's spouse 
including defacto spouse. 

(d) "De facto Spouse" means a person of the 
opposite sex to the employee who lives 
with the employee as the husband or wife 
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of the employee on a bona fide domestic 
basis, although not legally married to that 
person. 

(2) District Allowance. 
(a) An employee shall be paid a district 

allowance at the standard rate prescribed 
in Column II of subclause (7) of this 
clause, for the district in which the 
employee's headquarters is located. 
Provided that where the employee's 
headquarters is situated in a town or place 
specified in Column III. subclause (7), the 
employee shall be paid a district 
allowance at the rate appropriate to that 
town or place as prescribed in Column IV 
of the said subclause. 

(b) An employee who has a dependant shall 
be paid double the district allowance 
prescribed by paragraph (a) of this 
subclause for the district, town or place in 
which the employee's headquarters is 
located. 

(c) Where an employee has a partial 
dependant the total district allowance 
payable to the employee shall be the 
district allowance prescribed by 
paragraph (a) of this subclause plus an 
allowance equivalent to the difference 
between the rate of district or location 
allowance the partial dependant receives 
and the rate of district or location 
allowance the partial dependant would 
receive if he or she was employed in a full- 
time capacity under the Award. 
Agreement or other provision regulating 
the employment of the partial 
dependant. 

(d) When an employee is on approved 
annual recreational leave, the employee 
shall for the period of such leave, be paid 
the district allowance to which he or she 
would ordinarily be entitled. 

(e) When an employee is on long service 
leave or other approved leave with pay 
(other than annual recreational leave), 
the employee shall only be paid district 
allowance for the period of such leave if 
the employee, dependant/s or partial 
dependant/s remain in the district in 
which the employee's headquarters are 
situated. 

(f) When an employee leaves his or her 
district on duty, payment of any district 
allowance to which the employee would 
ordinarily be entitled shall cease after the 
expiration of two weeks unless the 
employee's dependant/s or partial 
dependant/s remain in the district or as 
otherwise approved by the employer. 

(g) Except as provided in paragraph (f) of 
this subclause. a district allowance shall 
be paid to any employee ordinarily 
entitled thereto in addition to reimburse- 
ment of any travelling, transfer or 
relieving expenses or camping 
allowance. 

(h) Where an employee whose headquarters 
is located in a district in respect of which 
no allowance is prescribed in subclause 
(7) of this clause, is required to travel or 
temporarily reside for any period in 
excess of one month in any district or 
districts in respect of which such 
allowance is so payable, then 

notwithstanding the employee's 
entitlement to any such allowance 
provided by Clause 23. — Relieving or 
Special Duty, or Clause 24. — Travelling, 
Transfers and Relieving Duty — rates of 
allowance, the employee shall be paid for 
the whole of such period a district 
allowance at the appropriate rate 
prescribed by paragraph (a), (b) or (c) of 
this subclause, for the district in which the 
employee spends the greater period of 
time. 

(i) When an employee is provided with free 
board and lodging by the employer or a 
Public Authority the allowance shall be 
reduced to two-thirds of the allowance the 
employee would ordinarily be entitled to 
under this clause. 

(3) Part-Time Employees: An employee who is 
employed on a part-time basis shall be paid a 
proportion of the appropriate district allowance 
payable in accordance with the following 
formula: 

Hours worked per 
fortnight 

75 

Appropriate District 
Allowance 

(4) Transition: An employee who immediately 
prior to 1 July 1989 was in receipt of district allow- 
ance at a rate which was greater than the amount to 
which the employee is entitled under this clause 
shall have the difference reduced in accordance 
with the following: 

(i) As from the first pay period commencing 
on or after 1 July 1989 the difference shall 
be reduced by 331/3 per cent: and 

(ii) As from the first pay period commencing 
on or after 1 January 1990 the difference 
remaining between the amount paid 
pursuant to (i) above and that to which 
the employee is otherwise entitled under 
this clause shall be reduced by 50 per cent; 
and 

(iii) As from the first pay period commencing 
on or after 1 July 1990 payment shall be in 
accordance with the employee's entitle- 
ment under this clause. 

(5) Boundaries: For the purpose of subclause (7) 
of this clause, the boundaries of the various 
districts shall be as described hereunder and as 
delineated on the following plan. 

District: 
1. The area within a line commencing on 

the coast; thence east along latitude 28 to a 
point north of Tallering Peak, thence due 
south to Tallering Peak; thence southeast 
to Mt Gibson and Burracoppin; thence to 
a point southeast at the junction of 
latitude 32 and longitude 119; thence 
south along longitude 119 to the coast. 

2. That area within a line commencing on 
the south coast at longitude 119 thence 
east along the coast to longitude 123; 
thence north along longitude 123 to a 
point on latitude 30; thence west along 
latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on 
the coast at latitude 26; thence along 
latitude 26 to longitude 123; thence south 
along longitude 123 to the boundary of 
No. 2 District. 
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4. The area within a line commencing on 
the coast at latitude 24; thence east to the 
South Australian border; thence south to 
the coast; thence along the coast to 
longitude 123; thence north to the 
intersection of latitude 26; thence west 
along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from 
Carnot Bay to the Northern Territory 
border. 

6. That area of the State north of a line 
running east from Carnot Bay to the 
Northern Territory border. 

(6) Adjustment of Rates: The allowances 
prescribed in this clause shall be varied in accord- 
ance with any movement in the equivalent allow- 
ances in the Public Service District Allowance 
Award 1988. 

2. Minimum Salaries: 

Level 1 under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age First year of service 
22 years of age Second year of service 
23 years of age Third year of service 
24 years of age Fourth year of service 
Level 2 

Salary 
per annum 

S 
9 795 

11 438 
13 352 
15 454 
17 355 
19 064 
19 702 
20 336 
20 968 

(7) District Allowances. 
Column I Column II Column III 

District Standard Exceptions to 
Standard Rate 
Town or Place 

2 269 Nil 
5 1 857 Fitzroy Crossing 2 499 

Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 2 321 
Marble Bar 
Wittenoom 
Karratha 2 186 
Port Hedland 2 034 

4 934 Warburton Mission 2 514 
Carnarvon 881 

3 590 Meekatharra 934 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 422 Kalgoorlie 141 
Boulder 
Ravensthorpe 558 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
(b) Employees with Dependants [subclause 

(2)(b)]: Double the appropriate rate as prescribed 
in (a) above for employees without dependants. 

The allowances prescribed in this subclause 
shall operate from the beginning of the first pay 
period commencing on or after 1 January 1989. 

Clause 39. — Introduction of Change: 
(A) After this clause, insert a new Schedule A. — 

Minimum Salaries as follows: 
Schedule A. 

Minimum Salaries. 
1. Subject to the provision of Clause 8. 

— Salaries and to the provisions of this 
schedule the minimum annual salaries 
for employer bound by the award are set 
out hereinafter. 

These salaries apply from the first pay 
period commencing on or after day of 
October 1989. 

(a) An employee, who is 21 years of 
age or older on appointment to a 
classification equivalent to level 
1, may be appointed to the 
minimum rate of pay based on 
years of service, not on age. 

(b) A medical typist or medical sec- 
retary shall be paid a medical 
terminology allowance of $1 000 
per annum. 

For the purposes of this sub- 
clause medical typist and med- 
ical secretary shall mean those 
workers classified on a classifi- 
cation equivalent to level 1,2 or 3 
who spend at least 50 per cent of 
their time typing from tapes, 
shorthand and/or doctor's notes 
of case histories, summaries, re- 
ports or similar material involv- 
ing a broad range of medical 
terminology. 

3. Salaries. — Specified Callings and 
Other Professionals. 

(l)(a) Employees, who possess a 
relevant tertiary level qualification, 
or equivalent as agreed between the 
union and the employers, and who 
are employed in the calling of lib- 
rarian, shall be entitled to annual 
salaries as follows: 

Level 
Level 3/5 



Salary per annum 
S 

B1.6 
AA.l & 2 
AA.3 
AA.4 
AA.5 
AA.6 
AA.7 
AA.8 
AA.9 
AA.10 
AA.l 1 

(2) Subject to subclause (4) of this 
schedule, on appointment or promo- 
tion to the level 3/5 under this 
clause: 

(a) Employees, who have com- 
pleted an approved three 
academic year tertiary 
qualification, relevant to 
their calling, shall com- 
mence at the first year in- 
crement; 

(b) Employees, who have com- 
pleted an approved four ac- 
ademic year tertiary 
qualification, relevant to 
their calling, shall com- 
mence at the second year 
increment; 

(c) Employees, who have com- 
pleted an approved Masters 
or PhD degree relevant to 
their calling shall com- 
mence on the third year 
increment; 

Provided that employees who at- 
tain a higher tertiary level qualifica- 
tion after appointment shall not be 
entitled to any advanced progres- 
sion through the range. 

(3) The employer and union shall 
be responsible for determining the 
relevant acceptable qualifications 
for appointment for the callings 
covered by this clause and shall 
maintain a manual setting out such 
qualifications. 

(4) The employer in allocating 
levels pursuant to subclause (2) of 
this clause may determine a 
commencing salary above level 3/5. 

(B) After Schedule A. — Minimum Salaries insert 
a new Schedule B. — Classification to Salaries 
— Conversion Table as follows: 

Schedule B. 
Classification to Salaries — 

Conversion Table 
Level Classification 
LI A1.L1-L3. A3, A1.L4 
Ll/2 BIT 
L2 A1.L5, A4.1-3, A2.1 
L3 A4.4, 5 & 6, A2.2 & 3 
L4 A2.4 & 5 
L5 A2.6 & 7 
L3/5 B7.2 & 3 
L6 A2.8&9, B1.4&5 
L7 A2.10&11 

HOSPITAL SALARIED OFFICERS (DENTAL 
THERAPISTS) AWARD No. 27 of 1977. 

DENTAL TECHNICIANS' AND ATTENDANT/ 
RECEPTIONISTS' AWARD No. 29 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

J. Arnold and Others. 
No. 1737 of 1989. 

Western Australian Dental Technicians 
and Employees Union of Workers 

and 
Devenish Dental Laboratories and Others 

No. 1739 of 1989. 
COMMISSIONER G.L. FIELDING. 

28th day of October 1989. 

Reasons for Decision 
(Given extemporaneously at the conclusion of 

the submissions, and taken from the transcript as 
edited by the Commissioner). 

THE COMMISSIONER: There are on this occasion 
two applications before the Commission; the first by 
the Hospital Salaried Officers Association of Western 
Australia (Union of Workers) seeks to amend the 
Hospital Salaried Officers (Dental Therapists) Award 
1980 and the second, by the Western Australian Dental 
Technicians and Employees Union of Workers seeks to 
amend the Dental Technicians and Attendant/ 
Receptionists' Award No 29 of 1982. In both cases the 
claim is to reduce the ordinary hours of work pre- 
scribed by the Awards from 40 to 38. 

The applications were lodged late last year. Since that 
time there have been negotiations between the relevant 
parties to the Awards. In the final analysis, agreement 
has been reached that the Awards should be amended, 
not in the way originally sought by the unions, but 
nonetheless on the basis that there should be an intro- 
duction of a 38 hour week. 

The claim is brought pursuant to the Standard Hours 
Principle of the State Wage Principles. That Principle 
requires that the Commission, in dealing with claims 
for a reduction in standard hours to 38 per week, should, 
amongst other things, ensure that the cost of the shorter 
week is minimised. Accordingly, the Commission 
"should satisfy itself that as much as possible the 
required offset is achieved by changes in work 
practices". 
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As a result of the agreement reached between the 
parties there will be a significant change in work 
practices. Indeed, the degree of flexibility which has 
been achieved on this occasion has the potential to alter 
quite dramatically the working arrangements of those 
whose employment is governed by the current Awards. 
Currently under the Dental Therapists Award the 
standard hours, in general terms, are worked between 
the hours of 8.00 a.m. and 6.00 p.m. on Monday to 
Friday and between the hours of 8.00 a.m. and 1.00 p.m. 
on Saturday. In the case of the Dental Technicians and 
Attendant/Receptionists Award, it is fair to say that the 
standard hours of work are fixed between the hours of 
8.00 a.m. and 6.00 p.m. on Monday to Friday, although 
in the case of the attendant/receptionists it does provide 
for work between the hours of 8.00 a.m. and 1.00 p.m. on 
Saturday. 

Be all that as it may, the parties have, on this occasion, 
reached agreement that as part of the reduced ordinary 
weekly hours of work the daily spread of ordinary hours 
should be broadened, in the case of the technicians, to 
7.30 a.m. For all the other employees, the daily spread of 
ordinary hours has been extended quite dramatically 
from 8.00 a.m. to 7.30 a.m. in the morning and from 6.00 
p.m. to 9.00 p.m. in the evenings on Mondays to Fridays. 
The spread of hours on Saturday remains the same. 
Further, the parties have agreed that the ordinary hours 
may be worked in shifts up to a maximum of 10 hours a 
day. It is a term of the new proposal that ordinary hours 
worked after 6.00 p.m. on Monday to Friday inclusive 
are to attract an allowance of 15 per cent. 

Another important aspect of the agreement is that 
there is an overriding provision which entitles the 
employer and the Association to agree that, notwith- 
standing the prescription of the ordinary hours of work 
in the Award, that ordinary hours may be worked on a 
different basis, though not so that the average exceeds 
more than 38 in any one week. 

All in all it can be said the the 38 hour week has been 
brought to fruition in this industry well within the 
context of the Commission's Wage Fixing Principles. I 
have not the slightest doubt that the 38 hour week is now 
properly regarded as a standard condition for Awards 
of this Commission. Indeed, the Commission in Court 
Session in the Watchmakers and Jewellers Award case 
(1988) 68 WAIG 1416 over a year ago noted that all but 
approximately 15 per cent of the Commission's Awards 
contained a standard working week of 38 hours or less 
and at that time that was thought to be a fair indication 
that the 38 hour week, if not an established industrial 
standard, was certainly in the advanced state of 
development. I would have thought in the 12 months 
that have elapsed since then that that development, if 
not then complete, is now well and truly completed. 

Furthermore, not only does the claim satisfy the 
Standard Hours Principle, it also satisfies, or is at least 
consistent with the other Principles, in particular the 
Structural Efficiency Principle. The Principles require 
that any adjustment to the conditions of employment 
must be consistent with the Structural Efficiency 
Principle. The greater degree of flexibility which has 
been brought about by the proposed amendments are 
clearly consistent with the Structural Efficency 
Principle. Indeed, the proposed changes have the 
potential to allow dentists to operate more efficiently 
through the increased capacity to roster staff during 
hours which often suit patients likely to need the help of 
dentists. Whilst I accept that there will be additional 
costs involved to the industry, I am satisfied that the 
parties have made a genuine and real attempt to 
minimise those costs through this added flexibility 
which, if nothing else. will reduce what would otherwise 
have been a dramatically increased potential for over- 
time. 

I am satisfied that the claim as amended meets the 
Principles and I am prepared to amend each of the 
Awards in the terms sought. 

Appearances: Mr C. Panizza on behalf of the 
Applicant. 

Mr M. O'Connor on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

J. Arnold and Others. 
No. 1737 of 1989. 

HOSPITAL SALARIED OFFICERS (DENTAL 
THERAPISTS) AWARD No. 27 of 1977. 

COMMISSIONER G.L. FIELDING. 
20th day of October 1989. 

Order. 
HAVING heard Mr C.P. Panizza on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders-— 

That the Hospital Salaried Officers (Dental 
Therapists) Award 1980 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of January 1990. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1 • Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert the number and words— 

2A. Wage Fixing Principles. 
2. Clause 2A. — State Wage Principles — September 

1988: Delete this clause and insert in lieu thereof the 
following— 

2A. — Wage Fixing Principles. 
It is a term of this Award that the union under- 

takes for the duration of the Principles determined 
by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 10. — Hours: Delete this clause and insert 
in lieu thereof the following— 

10.—Hours. 
(1) Subject to the provisions of this Award, the 

ordinary hours of work shall be worked in straight 
shifts and shall not exceed an average of 38 hours 
per week to be worked over not more than 40 hours 
in any one week nor more than 10 hours exclusive 
of meal breaks, in any one day. 
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(2) Ordinary hours shall be worked between the 
hours of 7.30 a.m. and 9.00 p.m. on Monday to 
Friday inclusive and between 8.00 a.m. and 1.00 
p.m. on Saturday, provided that: 

(a) in respect of employees employed at 1 
January 1990 the working of ordinary 
hours beyond 6.00 p.m. on any day from 
Monday to Friday inclusive shall be by 
mutual agreement between the employer 
and the employee; and 

(b) where ordinary hours in excess of eight 
hours are worked by an employee on any 
one day of a week, such employee shall be 
required to work ordinary hours on not 
more than five days in any one week. 

(3) An employee shall not be rostered to work 
for less than three ordinap' hours on any day and 
in any case shall be paid a minimum of three 
ordinary hours" pay for that day. 

(4) Saturday and Evening Work: 
(a) All ordinary hours worked on a Saturday 

shall be paid at the rate of time and a 
quarter. 

(b) All ordinary hours worked after 6.00 p.m. 
Monday to Friday inclusive shall be paid 
at the rate of 15 per cent in addition to the 
ordinary rate of pay prescribed for the 
work. 

(5) Meal Breaks: 
(a) Employees shall be allowed one meal 

break per day during ordinary hours. 
Such meal break shall be not more than 
one hour nor less than 30 minutes. 

(b) Where the meal break taken by an 
employee is— 

(i) the midday meal, such meal shall 
be taken between the hours of 
11.30 a.m. and 2.00 p.m.; 

(ii) the evening meal, such meal shall 
be taken between the hours of 4.30 
p.m. and 7.00 p.m. 

(c) An employee shall not be compelled to 
work for more than six hours straight 
without a break for a meal. 

(d) Where the employee is not provided with 
a meal break in accordance with the 
provisions of this clause the employee 
shall be paid at overtime rates until such 
time as the meal break is provided. 

(6) An employee shall be entitled to two paid 
breaks of 10 minutes"duration each day. one before 
and one after the meal break. Provided that the 
entitlement shall not apply on the occasions where 
patients" requirements are such that a break cannot 
reasonably be taken. 

(7)(a) Where ordinary hours in excess of 38 are 
worked in any one week such additional time may 
be accrued to be taken as rostered time off. Such 
rostered time off may be taken— 

(i) as a half day off per fortnight: 
(ii) as a full day off per four weeks; or 
(iii) in blocksoffull days off. either rostered to 

be taken during the year in which they are 
accrued or to be taken in conjunction 
with periods of annual leave. 

The employee is to be notified of the method of 
rostered time off. if any. which is to apply. 

(b) The l71/2 per cent loading on annual leave is 
not payable on accrued time off taken in 
conjunction with annual leave. 

(c) Time off does not accrue during a period of 
annual leave. 

(8) An employee shall receive at least one week's 
notice of any rostered time off or of any change of 
rostered time off- 

fa) Where an employer fails to provide 
sufficient notice of rostered time off. the 
employee shall be paid for the ordinary 
time the employee would have worked 
had the employee not been so rostered off. 
at the ordinary time rate. 

(b) Where an employee having been given 
insufficient notice of being required to 
work on a rostered day off is required to 
work on a rostered day off such employee 
shall be paid for such time at overtime 
rates. 

(9) Notwithstanding the provisions of sub- 
clauses (7) and (8) of this clause an employer and 
employee may by mutual agreement substitute a 
rostered day or half day off for another day or half 
day as the case may be in which case the rostered 
day or half day off shall become an ordinary 
working day. 

(10) Subject to the employer's approval, where 
one employee agrees with another employee to 
swap their rostered time off overtime rates shall not 
apply if such swap involves insufficient notice of 
the working of hours in excess of those laid down 
elsewhere in this clause. 

(11) All accrued time off which remains un- 
taken at the date of termination of an employee 
shall be paid at the rate of pay which applies at the 
date of termination. 

(12) Alternative Hours by Agreement: Notwith- 
standing any other provisions of this clause 
ordinary hours may be worked on such other basis 
as is agreed between the employer and the Associa- 
tion provided that an average of not more than 38 
ordinary hours per week may be worked under 
such an agreement. For an agreement to be made in 
accordance with this clause it shall be in writing. 

(13) Any dispute arising out of the implementa- 
tion of this clause shall be referred to the Commis- 
sion for determination. 

(14) Transition: 
(a) Where as a result of the coming into effect 

of this clause an employee who stands to 
suffer a reduction in pay as a result of the 
loss of the receipt of regular overtime for 
hours worked in excess of eight per day or 
beyond 6.00 p.m. on any of the days 
Monday to Friday inclusive, such 
employee shall not suffer any such 
reduction in pay provided that— 

(i) the overtime which the employee 
would have received but for the 
coming into effect of this clause 
shall be commuted to an 
allowance of an equivalent 
amount of the said overtime; and 

(ii) the amount of such allowance 
shall be absorbed by up to 50 per 
cent of any future wage increase 
until such time as the whole of the 
allowance has been absorbed. 

(b) The amount of the allowance referred to 
in paragraph (a) hereof shall be agreed 
between the employer and the employee 
provided that where the employer and the 
employee are unable to reach agreement 
they may call upon the assistance of their 
respective representative organisation of 
employers or employees; provided fur- 
ther that if the parties are still unable to 
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reach agreement the matter shall be 
referred to the Commission for 
determination. 

4. Clause 11. — Overtime: Delete this clause and 
insert in lieu thereof the following— 

11.—Overtime. 
(1) All time worked outside the ordinary 

working hours as set out in Clause 10. — Hours — 
shall be deemed overtime and shall be paid for at 
the rate of time and one-half for the first two hours 
and double time thereafter. In the calculation of 
overtime, each day shall stand alone. 

(2)(a) All work performed after 1.00 p.m. 
Saturday or on a Sunday shall be paid for at the rate 
of double time. 

(b) All hours worked on any of the days 
prescribed in subclause (1) of Clause 13. — 
Holidays and Annual Leave of this Award shall, 
subject to the provisions of that clause, be paid for 
at the rate of double time and one-half. 

(3) When an employee is recalled to work after 
leaving the job or required to work on a rostered 
day off the employee shall be paid for at least three 
hours at overtime rates. 

(4) Notwithstanding anything contained by this 
Award— 

(a) An employer may require any employee 
to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirement. 

(b) No organisation party to this Award shall 
in any way. whether directly or indirectly 
be a party to or concerned in any ban. 
limitation or restriction upon the working 
of overtime in accordance with the 
requirements of this subclause. 

(5)(a) In lieu of payment for overtime, an 
employee, with the mutual agreement of the 
employer, shall be allowed time off proportionate 
to the payment (i.e. at the overtime rate) to which 
the employee is entitled up to a maximum of an 
additional 10 days per annum. Such time off shall 
be taken at a mutually agreed time or in conjunc- 
tion with annual leave. 

(b) An employer shall not require an employee 
to take time off in lieu of payment for overtime. 

(6) All time worked between midnight and 7.00 
a.m. on any day Monday to Friday inclusive, shall 
be paid for at the rate of double time. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Dental Technicians' and Employees' Union of 

Workers. Perth 
and 

Devenish Dental Laboratories and Others 
No. 1739 of 1989. 

DENTAL TECHNICIANS' AND ATTENDANT/ 
RECEPTIONISTS AWARD No. 29 of 1982. 

COMMISSIONER G.L. FIELDING. 
20th day of October 1989. 

Order. 
HAVING heard Mr C.P. Panizza on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Dental Technicians" and Attendant/ 
Receptionists' Award 1982 be varied in accord- 
ance with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of January 1990. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu thereof the following— 
2.—Arrangement. 

1. Title 
2. Arrangement 
2A. Wage Fixing Principles 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
7A. Minimum Wage—Adult Males and Females 
8. Hours of Work 
9. Overtime 
10. Meal Money 
11. Deleted 
12. Contract of Service 
13. Higher Duties 
14. Holidays 
15. Annual Leave 
16. Absence Through Sickness 
17. Payment of Wages 
18. Time and Wages Record 
19. No Reduction 
20. Under-Rate Workers 
21. Recognition of Qualifications 
22. Apprentices 
23. Uniforms 
24. Inspection by Union 
25. Board of Reference 
26. Posting of Award and Union Notices 
27. Long Service Leave 
28. Deleted 
29. Location Allowances 
30. Compassionate Leave 
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31. Part-Time Workers 
32. Maternity Leave 
33. Liberty 
34. Superannuation 

Schedule of Respondents 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as 
follows— 

2A.—Wage Fixing Principles. 
It is a term of this Award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 8. — Hours: Delete this clause and insert in 
lieu thereof the following— 

8.—Hours. 
(1) Subject to the provisions of this Award, the 

ordinary hours of work shall be worked in straight 
shifts and shall not exceed an average of 38 hours 
per week to be worked over not more than 40 hours 
in any one week nor more than 10 hours exclusive 
of meal breaks, in any one day. 

(2) Ordinary hours shall be worked: 
(a) in the case of Dental Technicians and 

apprentices between the hours of 7.30 
a.m. and 6.00 p.m. Monday to Friday 
inclusive; 

(b) in the case of all other employees between 
7.30 a.m. and 9.00 p.m. Monday to Friday 
inclusive and between 8.00 a.m. and 1.00 
p.m. on Saturday, provided that: 

(i) in respect of employees employed 
at 1 January 1990 the working of 
ordinary hours beyond 6.00 p.m. 
on any day from Monday to 
Friday inclusive shall be by 
mutual agreement between the 
employer and the employee; and 

(ii) where ordinary hours in excess of 
eight hours are worked by an 
employee on any one day of a 
week, such employee shall be 
required to work ordinary hours 
on not more than five days in any 
one week. 

(3) An employee shall not be rostered to work 
for less than three ordinary hours on any day and 
in any case shall be paid a minimum of three 
ordinary hours' pay for that day. 

(4) Saturday and Evening Work: 
(a) All ordinary hours worked on a Saturday 

shall be paid at the rate of time and a 
quarter. 

(b) All ordinary hours worked after 6.00 p.m. 
Monday to Friday inclusive shall be paid 
at the rate of 15 per cent in addition to the 
ordinary rate of pay prescribed for the 
work. 

(5) Meal Breaks: 
(a) Employees shall be allowed one meal 

break per day during ordinary hours. 
Such meal break shall be not more than 
one hour nor less than 30 minutes. 

(b) Where the meal break taken by an 
employee is— 

(i) the midday meal, such meal shall 
be taken between the hours of 
11.30 a.m. and 2.00 p.m.; 

(ii) the evening meal, such meal shall 
be taken between the hours of 4.30 
p.m. and 7.00 p.m. 

(c) An employee shall not be compelled to 
work for more than six hours straight 
without a break for a meal. 

(d) Where the employee is not provided with 
a meal break in accordance with the 
provisions of this clause the employee 
shall be paid at overtime rates until such 
time as the meal break is provided. 

(6) An employee shall be entitled to two paid 
breaks of 10 minutes' duration each day, one before 
and one after the meal break. Provided that the 
entitlement shall not apply on the occasions where 
patients" requirements are such that a break cannot 
reasonably be taken. 

(7)(a) Where ordinary hours in excess of 38 are 
worked in any one week such additional time may 
be accrued to be taken as rostered time off. Such 
rostered time off may be taken— 

(i) as a half day off per fortnight; 
(ii) as a full day off per four weeks: or 
(iii) in blocks of full days off, either rostered to 

be taken during the year in which they are 
accrued or to be taken in conjunction 
with periods of annual leave. 

The employee is to be notified of the method of 
rostered time off, if any, which is to apply. 

(b) The l71/2 per cent loading on annual leave is 
not payable on accrued time off taken in 
conjunction with annual leave. 

(c) Time off does not accrue during a period of 
annual leave. 

(8) An employee shall receive at least one week's 
notice of any rostered time off or of any change of 
rostered time off- 

fa) Where an employer fails to provide 
sufficient notice of rostered time off, the 
employee shall be paid for the ordinary 
time the employee would have worked 
had the employee not been so rostered off. 
at the ordinary time rate. 

(b) Where an employee having been given 
insufficient notice of being required to 
work on a rostered day off is required to 
work on a rostered day off such employee 
shall be paid for such time at overtime 
rates. 

(9) Notwithstanding the provisions of sub- 
clauses (7) and (8) of this clause an employer and 
employee may by mutual agreement substitute a 
rostered day or half day off for another day or half 
day as the case may be in which case the rostered 
day or half day off shall become an ordinary 
working day. 

(10) Subject to the employer's approval, where 
one employee agrees with another employee to 
swap their rostered time off overtime rates shall not 
apply if such swap involves insufficient notice of 
the working of hours in excess of those laid down 
elsewhere in this clause. 

(11) All accrued time off which remains un- 
taken at the date of termination of an employee 
shall be paid at the rate of pay which applies at the 
date of termination. 

(12) Alternative Hours by Agreement: Notwith- 
standing any other provisions of this clause 
ordinary hours may be worked on such other basis 
as is agreed between the employer and the Associa- 
tion provided that an average of not more than 38 
ordinary hours per week may be worked under 
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such an agreement. For an agreement to be made in 
accordance with this clause it shall be in writing. 

(13) Any dispute arising out of the implementa- 
tion of this clause shall be referred to the Commis- 
sion for determination. 

(14) Transition: 
(a) Where as a result of the coming into effect 

of this clause an employee who stands to 
suffer a reduction in pay as a result of the 
loss of the receipt of regular overtime for 
hours worked in excess of eight per day or 
beyond 6.00 p.m. on any of the days 
Monday to Friday inclusive, such 
employee shall not suffer any such 
reduction in pay provided that— 

(i) the overtime which the employee 
would have received but for the 
coming into effect of this clause 
shall be commuted to an 
allowance of an equivalent 
amount of the said overtime; and 

(ii) the amount of such allowance 
shall be absorbed by up to 50 per 
cent of any future wage increase 
until such time as the whole of the 
allowance has been absorbed. 

(b) The amount of the allowance referred to 
in paragraph (a) hereof shall be agreed 
between the employer and the employee 
provided that where the employer and the 
employee are unable to reach agreement 
they may call upon the assistance of their 
respective representative organisation of 
employers or employees: provided fur- 
ther that if the parties are still unable to 
reach agreement the matter shall be 
referred to the Commission for 
determination. 

4. Clause 9. — Overtime: Delete this clause and 
insert in lieu thereof the following— 

9.—Overtime. 
(1) All time worked outside the ordinary 

working hours as set out in Clause 8. — Hours of 
Work — shall be paid for at the rate of time and 
one-half for the first two hours and double time 
thereafter. In the calculation of overtime, each day 
shall stand alone. 

(2)(a) All work performed after 1.00 p.m. 
Saturday or on a Sunday shall be paid for at the rate 
of double time. 

(b) All hours worked on any of the days 
prescribed in subclause (1) of Clause 13. — 
Holidays and Annual Leave of this Award shall, 
subject to the provisions of that clause, be paid for 
at the rate of double time and one-half. 

(3) When an employee is recalled to work after 
leaving the job or required to work on a rostered 
day off the employee shall be paid for at least three 
hours at overtime rates. 

(5)(a) In lieu of payment for overtime, an 
employee, with the mutual agreement of the 
employer, shall be allowed time off proportionate 
to the payment (i.e. at the overtime rate) to which 
the employee is entitled up to a maximum of an 
additional 10 days per annum. Such time off shall 
be taken at a mutually agreed time or in conjunc- 
tion with annual leave. 

(b) An employer shall not require an employee 
to take time off in lieu of payment for overtime. 

5. Clause 11. — Meal Interval: Delete this clause and 
insert in lieu thereof— 

11.—Deleted 

6. Clause 17.— Payment of Wages: Delete this clause 
and insert in lieu the following— 

17.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct 

transfer or cash at the employer's discretion 
following consultation with the employees. 

(2)(aXi) Where the employer requires the 
employee to establish an account for 
the purpose of receiving his/her salary 
the employee shall pay the costs 
associated with the establishment and 
maintenance of such accounts. 

(ii) The employer may require such an 
account to be established at a major 
bank or building society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) Salaries shall be paid fortnightly. 
(4) Notwithstanding the foregoing, where the 

employer and the employee agree, an employee 
may be paid weekly at half the apropriate 
fortnightly rate. 

(5) For the purpose of effecting the rostering off 
of employees as provided by Clause 8. — Hours of 
Work, ordinary wages may be paid either for the 
actual hours worked each pay period or an amount 
being calculated on the basis of the average of 38 
hours per week. 

(6) Where an employee's services are 
terminated, he shall be paid all wages due before 
leaving the employer's premises or alternatively, a 
cheque for the amount due may be forwarded by 
registered post to the employee's last known 
address within 48 hours of such termination. 

7. Clause 28. — Additional Rates for Ordinary 
Hours: Delete this clause and insert in lieu thereof— 

28.—Deleted. 

(4) Notwithstanding anything contained by this 
Award— 

(a) An employer may require any employee 
to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirement. 

(b) No organisation party to this Award shall 
in any way. whether directly or indirectly 
be a party to or concerned in any ban. 
limitation or restriction upon the working 
of overtime in accordance with the 
requirements of this subclause. 

A7262I-4 



PUBLIC SERVICE ALLOWANCES 
(MORTUARY STAFF) AWARD No. PSA A3 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Civil Service Association of Western Australia (Inc) 

and 
Public Service Commission. 

No. P45 of 1989. 
COMMISSIONER G.L. FIELDING. 

18th day of October 1989. 

Reasons for Decision 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited 

by the Commissioner) 
THE COMMISSIONER: This is an application to 
amend the Public Service Allowances (Mortuary Staff) 
Award 1985. That Award, as its name implies, applies to 
all laboratory technicians and assistants employed 
under the Public Service Act and within the State 
Health Laboratories who are engaged on mortuary 
duties associated with coronial inquiries. 

The only aspect of the Award that is of any real import 
is the disabilities allowance which by Clause 4 of the 
Award is Fixed at $1 000 per annum payable by fort- 
nightly instalments. 

That allowance is. as the agent for the Association has 
so properly outlined, designed to compensate mortuary 
staff for the disabilities involved in the handling and 
autopsy work associated with decomposed, obnoxious, 
vermin infested and infected bodies, and the need to 
perform work in a refrigerated and low temperature 
environment. 

The sum of $1 000 was Fixed in 1985 when the Award 
was handed down and since then has not been adjusted 
at all. 

The parties now come before the Commission to seek 
to have the allowance adjusted in accordance with the 
National Wage Decisions from and including that 
handed down on 22 November 1985 and including the 
most recent determination handed down in or about 
September of this year. That produces a figure of $ 1 127 
per annum, which includes an adjustment of three per 
cent under the current Principles in line with the 
practice adopted for the metal trades industry awards. 
The total adjustments comply with the Allowance 
Principle and I am therefore prepared to accede to the 
application. 

Although initially the Association sought a measure 
of retrospectivity in the change it now recognises, as 
indeed does the Respondent's agent, that given the 
Principles that is not an option that is readily open to 
the Commission. In the circumstances both parties 
accept that the amendment should be made with a 
current operative date rather than with a retrospective 
one. 

Appearances: Mrs S. Mashinini on behalf of the 
Applicant. 

Mr J.A. Lang on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

(Inc) 
and 

Public Service Commission. 
No. P45 of 1989. 

PUBLIC SERVICE ALLOWANCES 
(MORTUARY STAFF) AWARD PSA A3 of 1985 

COMMISSIONER G.L. FIELDING. 
18th day of October 1989. 

Order. 
HAVING heard Mrs S. Mashinini on behalf of the 
Applicant and Mr J.A. Lang on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders— 

That the Public Service Allowances (Mortuary 
Staff) Award 1985 be varied by substituting the 
figure $1 000 with the figure $1 127 in Clause 4 and 
that such variation shall have effect on or after the 
date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Variation of — 

AGED & DISABLED PERSONS HOSTELS AWARD 
No. A6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Award Variation Pursuant to the 

Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 

Australia. Hospital, Service & Miscellaneous, 
WA Branch 

and 
Anglican Homes (Inc) and Others. 

No. 962 of 1988. 
COMMISSIONER J.A. NEGUS. 

11th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the Award to give effect to the 
Structural Efficiency Principle of the State Wage 
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Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties hereby orders:— 

That the Aged & Disabled Persons Hostels 
Award 1987 No. A6 of 1987 

(1) be amended in accordance with the 
following Schedule to provide for the inclu- 
sion of Clause 2A. — State Wage Principles — 
September 1988 to give effect to the applicant's 
"no extra claims" commitment and the 
provisions of paragraph 4 of the General 
Order No. 730 of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect from 
the first pay period on or after 14 October 1988 
in accordance with the rates specified in 
Column A of the following Schedule. 

(3) be further varied by increasing the wage 
rate applicable at 1 January 1989 specified in 
Column B of the Schedule annexed hereto by 
a flat amount of $10.00 per week with effect 
from the first pay period on or after 14 April 
1989 in accordance with the rates specified in 
Column C of the following Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989. not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 18. — Wages: Delete this clause and insert 
the following in lieu: 

18.—Wages. 
(1) The following shall be the minimum rates of 

wage payable to employees covered by this 
award: 

A B C D E 
Qualified 
Cook 320.60 340.00 359.20 378.60 397.80 (1) 330.20 350.20 370.00 390.00 409.70 (2) 

340.20 360.20 380.00 400.00 419.70 (3) 
Cook working 

alone 298.60 310.40 322.20 334.00 345.80 (1) 307.60 319.70 331.90 344.00 356.20 (2) 
317.60 329.70 341.90 354.00 366.20 (3) 

Cook Other 295.00 306.60 318.00 329.60 341.00 (1) 303.90 315.80 327.50 339.50 351.20 (2) 
313.90 325.80 337.50 349.50 361.20 (3) 

Supervisor 336.60 343.70 350.90 358.00 365.00 (1) 346,70 354.00 361.40 368.70 376.00 (2) 
356.70 364.(K) 371.40 378.70 386.00 (3) 

A B C D E 
Assistant 

Supervisor 318.10 324.50 330.80 337.20 343.50 0) 
327.60 334.20 340.70 347.30 353.80 (2) 
337.60 344.20 350.70 357.30 363.80 

Domestic 286.00 295.60 305.10 314.80 324.40 (1) 
294.60 304.50 314.30 324.20 334.10 (2) 
304.60 314.50 324.30 334.20 344.10 (3) 

Driver 347.70 (D 358.10 (2) 
368.10 (3) 

(2) The classification "domestic" shall include 
the following: cleaner, domestic employee, 
gardener, maintenance employee, kitchen 
employee, laundry employee, pantry employee, 
machinist, storeperson and like classification. 

(3) The ordinary wages of any employee other 
than a supervisor or assistant supervisor placed in 
charge of three or more employees shall be 
increased by $13.50 per week. 

(4) The hourly rate shall be calculated by 
dividing the weekly rate by 38. 

(5) The rates prescribed in subclause (1) of this 
clause shall operate from the beginning of the first 
pay period to commence on or after the following 
dates: 

Column A from 14 July 1988. 
Column B from 1 January 1989. 
Column C from 1 January 1990. 
Column D from 1 January 1991. 
Column E from 1 January 1992. 

The rates of wage prescribed in Column 1 shall 
operate on and from 1 August 1988. 

The rates of wage prescribed in Column 2 shall 
operate on and from 22 September 1988. 

The rates of wage prescribed in Column 3 shall 
operate on and from 22 March 1989. 

(6) The minimum weekly rates of wage for work 
in ordinary time to be paid to junior employees 
shall be as follows: 

Percentage of 
Adult Rate 

% 
under 17 years of age 60 
at 17 years of age 70 
at 18 years of age 80 
at 19 years of age 100 

(7) Apprentices Wages: The weekly wage rate 
shall be a percentage of the tradesman's rate as 
under: 

Percentage of 
tradesman's 
weekly rate 

$ 
(a) Four Year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and One-Half 
Year Term 

First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "tradesman's 
rate" means the rate of wage payable to a 
"qualified cook", as prescribed in this 
clause. 



AGED AND DISABLED PERSONS' HOSTELS 
AWARD No. 6 of 1987 

CROTHALL HOSPITAL SERVICES (WA) PTY LTD 
AWARD No. 3 of 1987 

ENROLLED NURSES AND NURSING 
ASS STANTS (PRIVATE) AWARD 

No. 8 of 1978 
HOSPITAL EMPLOYEES (HOMES OF PEACE) 

AWARD No. 26 of 1960 
HOSPITAL WORKERS (N'GALA) 

AWARD No. 6A of 1958 
HOSPITAL WORKERS (CLEANING 

CONTRACTORS — PRIVATE HOSPITALS) 
AWARD No. 2 of 1977 

PRIVATE HOSPITALS EMPLOYEES 
AWARD No. 27 of 1971 

SOCIAL TRAINERS (NULSEN HAVEN) 
AWARD No. 11 of 1985 

TRAINING ASSISTANTS AND COMMUNITY 
SUPPORT STAFF (SPASTIC WELFARE) 

AWARD No. 16 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital. Service 

and Miscellaneous WA Branch 
and 

St John of God Hospital and Others. 
Nos. 1379. 1400. 1404. 1415. 1418. 1419. 

1420. 1441. 1447 of 1989. 
COMMISSIONER J.A. NEGUS. 

25th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Union and 
the various Respondent Employers have engaged in a 
positive and co-operative process of discussion and 
negotiation aimed at implementing the objects of the 
Structural Efficiency Principle in what the parties are 
pleased to refer to as the Private Health Care Industry. 
To that end they have developed a Memorandum of 
Agreement and a series of award variations which in 
essence mirror the position which was approved in 
earlier proceedings by a Commission in Court Session 
as warranting the payment of the first wage increase 
available in accordance with the Structural Efficiency 
Principle, to the corresponding employees in the public 
hospital system in this State. 

The parties to these matters see themselves as 
preserving a generalised nexus in wages and conditions 
which has served them well in the past. 

A broad-banding exercise has been undertaken thus 
reducing a multiplicity of classifications into the 10 
levels of Hospital Worker adopted by the public sector. 
There was some difficulty in deciding with complete 
certainty where the cut-off points should appropriately 
separate the unskilled and semi-skilled from the 
tradesperson or equivalent. The parties have agreed in 
each case on a specific point which has turned out to be 
an employee who is already receiving something in 
excess of $350 per week. It is recognised by all concerned 
that the next stage in the implementation of the 
Structural Efficiency agreement will involve a careful 
skills audit and identification of the training 
opportunities which will be developed to allow 
employees to qualify for career advancement along the 
skill-related path. When that exercise is completed, it is 
accepted that some adjustment may be necessary to the 
second instalment wage increase if closer scrutiny 
reveals that the first increase has in some few instances 
been over generous. This will again mirror the situation 

in the public sector where the earlier decision awarded 
$15.00 to all classifications on the clear understanding 
that the second instalment would be adjusted. 

As I indicated to the parties at the conclusion of the 
hearing the orders requested will issue because the 
parties have, in my view, complied with the 
requirements of the Structural Efficiency Principle as 
enunciated by the Commission in Court Session in the 
recent State Wage Case. 

Appearances: Ms S. Jackson and Ms S. Chmielewski 
appeared on behalf of the Applicant Union. 

Ms B. Fitzgerald appeared on behalf of the 
Respondent employers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital, Service 

and Miscellaneous WA Branch 
and 

Anglican Homes (Inc) and Others. 
No. 1379 of 1989(R). 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987, No. 6 of 1987. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Aged and Disabled Persons Hostels 
Award 1987, No. 6 of 1987 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of October 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2.—Arrangement, delete the number 
and title 2A.—State Wage Principles — September 1988 
and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 
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3. Clause 18.—Wages: Delete this clause and insert 
the following in lieu thereof: 

18.—Wages. 
(1) The following shall be the minimum weekly 

rate of wage payable to employees covered by this 
Award. 

S Per Week 
A B C D 

Qualified Cook 375.20 395.00 415.00 434.70 
Cook Working 

Alone 342.20 354.40 366.50 378.70 
Cook, Other 338.30 350.00 362.00 373.70 
Supervisor 379.00 386.40 393.70 401.00 
Assistant 

Supervisor 359.20 365.70 372.30 378.80 
Domestic 327.00 336.80 346.70 356.60 
Driver 380.60 380.60 380.60 380.60 
(2) The classification 'domestic' shall include 

the following: cleaner, domestic, gardener, handy- 
person, kitchen employee, laundry employee, 
pantry employee, machinist, storesperson and like 
classification. 

(3) The ordinary wages of any employee other 
than a supervisor or assistant supervisor placed in 
charge of three or more employees shall be 
increased by $13.90 per week. 

(4) The hourly rate shall be calculated by 
dividing the weekly rate by 38. 

(5) The rates prescribed in subclause (1) of this 
clause shall operate from the beginning of the first 
pay period to commence on or after the following 
dates — 

Column A 1 October 1989 
Column B 1 January 1990 
Column C 1 January 1991 
Column D 1 January 1992 
(6) The minimum weekly rates of wage for work 

in ordinary time to be paid to junior employees 
shall be as follows — 

Percentage of 
Adult Rate 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 
(7) Apprentices Wages: The weekly wage rate 

shall be a percentage of the tradesperson's rate as 
under: „ 

Percentage of 
Tradesperson's 

Weekly Rate 
0/ 

(a) Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and One-Half 
Year Term 

First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term 
First year 55 
Second year . 75 
Third year 88 

(d) For the purposes of this part "Trades- 
person's Rate" means the rate of wage 
payable to a "Qualified Cook", as 
prescribed in this clause. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Crothall Hospital Services (WA) Pty Ltd. 
No. 1400 of 1989 (R). 

CROTHALL HOSPITAL SERVICES 
(WA) PTY LTD AWARD No. A3 of 1987. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Crothall Hospital Services (WA) Pty 
Ltd Award No. A3 of 1987 be varied in accordance 
with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of October 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2. — Arrangement, delete the number 
and title 2A. — State Wage Principles — September 
1988 and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

3. Clause 32.—Wages: Delete this clause and insert 
the following in lieu thereof: 

32—Wages. 
(1) The minimum rate of wage payable to 

employees covered by this award shall be as 
follows: 

$ 
Per Week 

Hospital Worker Level 1 
Comprehends the following classes 

of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Iron,er and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



Yard Assistant 
Maintenance Employee 
Ward Assistant 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Hospital Worker Level 2 
Comprehends the following classes 

of work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 

more than one employed) 
Washing Machine Attendant 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Hospital Worker Level 3 
Comprehends the following classes 

of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 

Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (first year of 

employment) 
TSSU Assistant (first year of 

employment 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Hospital Worker Level 4 
Comprehends the following classes 

of work: 
TSSU Assistant (second, third 

year of employment and 
thereafter rate) 

CSSD Assistant (second, third 
year of employment and 
thereafter rate) 

Cook (Other) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Hospital Worker Level 5 
Comprehends the following classes 

of work: 
Cook (only one employed) 
Storeperson 
Driver (under three tonnes) 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Per Week 

348.30 
352.70 

356.60 

Per Week 

353.30 
358.00 

362.20 

361.90 
366.20 

370.20 

367.00 
371.50 

375.10 

Hospital Worker Level 6 
Comprehends the following classes 

of work: 
Driver (over three tonnes) 
Bus Driver (less than 25 

passengers) 
Canteen Supervisor 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 7 
Comprehends the following classes 

of work: 
Bus Driver (over 25 

passengers) 
Second Cooks 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 8 
Comprehends the following classes 

of work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 

one employed) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 9 
Comprehends the following classes 

of work: 
Tradesperson Cook 
Senior Food Service Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/House- 

keeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 10 
Comprehends the following classes 

of work: 
Chef 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

382.90 
386.30 

389.70 

392.10 
396.90 

401.00 

414.40 
419.10 

422.60 

428.70 
432.90 

436.60 

448.90 
455.10 

461.10 
(2) Junior Hospital Employees: The minimum 

rate of wage payable to junior hospital employees 
shall be the following percentage of the prescribed 
wage for an adult employee in his/her first year of 
employment doing the same class of work. 

% 
379.10 
382.70 

386.30 

Under 17 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 
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(3) General Conditions. 
(a) The ordinary wages of any employee, 

placed in charge of three or more 
employees, shall be increased by $13.90 
per week. 

(b) Where the term "year of employment" is 
used in this clause it shall mean all 
service whether full-time or part-time and 
regardless of the class of work with that 
employer. 
Such service shall be calculated in 
periods of calendar years from the date of 
commencement of work with the 
employer and shall be by automatic 
progression subject to satisfactory 
service. 
Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 
19 years shall not be counted in 
determining the total service of an 
employee for the purpose of this clause. 

(c) Acasual employee shall be paid a loading 
of 25 per cent over the rates specified in 
this clause. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

St John of God Hospital and Others. 
No. 1404 of 1989 (R). 

ENROLLED NURSES AND NURSING 
ASSISTANTS (PRIVATE) AWARD 

No. 8 of 1978. 
COMMISSIONER J.A. NEGUS. 

9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Enrolled Nurses and Nursing 
Assistants (Private) Award No. 8 of 1978 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of October 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2. — Arrangement, delete the number 
and title 2A. — State Wage Principles — September 
1988 and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

3. Clause 6.—Definition: Delete this clause and 
insert the following in lieu thereof: 

6.—Definitions. 
(1) "Nursing Assistant" means an employee, 

other than one registered pursuant to the 
provisions of the Nurses Act 1968 or one who is in 
training for the purpose of such registration, whose 
substantial employment in terms of the purpose to 
be achieved by it is the provision of nursing care to 
persons. 

(2) "Nursing care" means — 
(a) giving assistance to a person whov 

because of disability, is unable to 
maintain his/her bodily needs without 
frequent assistance, or 

(b) carrying out tasks which are directly 
related to the maintenance of a person's 
bodily needs where that person because 
of disability is unable to carry out those 
tasks for her/himself, or 

(c) assisting a person registered pursuant to 
the provisions of the Nurses Act 1968 to 
carry out the work described in 
paragraphs (a) or (b) or any other work 
directly related to a person's care. 

The term does not include work related to a 
person's care where that work does not involve 
personal contact with that person. 

(3) "Enrolled Nurse Level One" means a 
Registered Enrolled Nurse registered as such 
pursuant to the Nurses Act 1968 as amended. 

(4) "Enrolled Nurse Level Two" means a 
Registered Enrolled Nurse who: 

(a) has become proficient to do work deemed 
extraordinary by the employer or the 
Western Australian Industrial Relations 
Commission; or 

(b) has obtained a post basic certificate 
approved by the Nurses' Board of WA and 
he/she is required to use the knowledge 
gained in that certificate as part of his/her 
employment. 

(c) Provided that an Enrolled Nurse Level 
One who is considered proficient to 
operate a renal dialysis machine shall be 
deemed to be included in this 
classification while operating this 
machine. 

(5) "Enrolled Nurse Level Three" means a 
Registered Enrolled Nurse who has been classified 
Special Class by the employer or by the Western 
Australian Industrial Relations Commission. 



(6) "Union" means the Federated 
Miscellaneous Workers' Union of Australia. 
Hospital. Service and Miscellaneous. WA 
Branch. 

(7) "Part-Time Employee" means an employee 
who regularly works less than 40 hours per week. 

(8) "Casual Employee" means an employee 
engaged for a period of less than one month. Where 
the employment continues beyond one month, he/ 
she shall be deemed to be a temporary employee 
from the end of that month. 

(9) "Temporary Employee" means an employee 
engaged for a specific period or periods longer than 
one month but less than 12 months. 

(10) "Accrued Day(s) Off means the paid 
day(s) off accruing to an employee resulting from 
an entitlement to the 38 hour week as prescribed in 
Clause 7.—Hours of this Award. 

4. Clause 30.—Wages: Delete this clause and insert 
the following in lieu thereof: 

30.—Wages. 
(1) The minimum rate of wage payable to 

employees covered by this award shall be as 
follows: 

Wage 
Rates 

Per Week 
$ 

(a) Trainee Enrolled Nurse 
First year of employment 262.10 
Second year of employment 299.20 

(b) Enrolled Nurse Level One 
First year of employment 393.90 
Second year of employment 398.80 
Third year of employment 

and thereafter 409.40 
(c) Enrolled Nurse Level Two 

First year of employment 402.80 
Second year of employment 407.70 
Third year of employment 

and thereafter 418.30 
(d) Enrolled Nurse Level Three 430.20 
(e) Nursing Assistant (at 19 years 

of age and over) 
First year of employment 356.00 
Second year of employment 366.00 
Third year of employment 

and thereafter 376.30 

(0 Nursing Assistant (under 19 years of age) 
shall be paid a percentage of the total 
weekly wage prescribed for a Nursing 
Assistant in her first year of employment 
in subclause (l)(e) hereof as follows: 

% 
. Under 17 years of age 73 

Under 18 years of age 81 
Under 19 years of age 87 

(g) Provided that an Enrolled Nurse under- 
going training in a post basic course 
approved by the Nurses' Board of WA will 
be paid the "First year of employment" 
rate of wage at the appropriate level 
during the training period. 

(h) Provided further that an Enrolled Nurse 
(Student) who is 21 years of age or over 
shall be paid at the rate applicable to a 
Nursing Assistant (at 19 years of age and 
over) at the 'first year of employment' 
rate. 

(2)(a) The rate of wage prescribed in subclause 
(1) of this clause for an enrolled nurse student shall 
be varied so as to maintain the relationship that 
exists as at the date of this order with the rates 
prescribed for a student nurse in his/her first and 
second years of experience as contained in the 
Nurses' (Private Hospitals) Award No. 1 of 1966. 

(b) No employee, who at the date of this order 
was in receipt of a rate of wage higher than that 
prescribed herein for his/her classification of work, 
shall have that rate reduced by the operation of this 
clause. 

(c) A nursing assistant who has completed his/ 
her first year of employment and who is accepted 
for training as an enrolled nurse shall be paid not 
less than he/she would have received had he/she 
continued as a Nursing Assistant. 

(d) Any employee who has passed the 
examination for registration prescribed by the 
Nurses' Board of Western Australia shall, for the 
purpose of this clause, be deemed to be an enrolled 
nurse. 

(3)(a) When the term "year of employment" is 
used in this clause it shall mean all service whether 
full-time or part-time in any of the classifications 
contained in this award with any hospital covered 
by this award and shall be calculated in periods of 
completed months from the date of 
commencement of work covered by this award. 

(b) The service referred to in paragraph (a) 
hereof may be increased by any similar service with 
hospitals not covered by this award, and in the 
event of a dispute between an employer and the 
Union over the inclusion of such service for the 
purpose of determining the year of employment 
the dispute may be referred to the Industrial 
Relations Commission for determination. 

(c) Employees shall be paid the rates shown in 
this clause according to their year of employment 
calculated in accordance with the provisions of 
this subclause subject to satisfactory performance. 
Proof of previous service, if required by • the 
employer, shall rest on the employee; provided that 
production of the certificate or certificates referred 
to in paragraph (d) hereof shall be sufficient proof 
for the purpose of this paragraph. 

(d) Each employee whose service terminates 
shall at the time of termination be given a 
certificate signed by the employer in wh ich shall be 
stated the name of the employee, the period of 
service, whether the service was full-time or part- 
time and the classifications in this award in which 
work has been carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice, the employer shall be under no 
obligation to provide the certificate at the time of 
termination. The employee shall however, be 
entitled to request and receive the certificate at any 
time after the termination. 

(4) Minimum Wage: No employee employed 
under this award who is 21 years of age or over shall 
receive less than the minimum wage prescribed 
from time to time by the Western Australian 
Industrial Relations Commission. 

(5) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital, Service 

and Miscellaneous WA Branch 
and 

Homes of Peace (Inc). 
No. 1415 of 1989 (R). 

HOSPITAL EMPLOYEES (HOME OF PEACE) 
CONSOLIDATED AWARD 1981 No. 26 of 1960. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Hospital Employees (Home of Peace) 
Consolidated Award 1981 No. 26 of 1960 be varied 
in accordance with the following Schedule and 
that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of October 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Wages: Delete this clause and insert the 

following in lieu thereof: 
28.—Wages. 

(1) The minimum rate of wage payable to 
employees covered by this award shall be as 
follows: 

Wage 
Rates 

Per Week 
$ 

Hospital Worker Level 1 
Comprehends the following classes 

of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Maintenance Employee 
Ward Assistant 

First year of employment 348.30 
Second year of employment 352.70 
Third year of employment 

and thereafter 356.60 

Hospital Worker Level 2 $ 
Comprehends the following classes 

of work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 

more than one employed) 
Washing Machine Attendant 

First year of employment 353.30 
Second year of employment 358.00 
Third year of employment 

and thereafter 362.20 
Hospital Worker Level 3 
Comprehends the following classes 

of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 

Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
TSSU Assistant (first year of 

employment) 
CSSO Assistant (first year of 

employment 
First year of employment 361.90 
Second year of employment 366.20 
Third year of employment 

and thereafter 370.20 
Hospital Worker Level 4 
Comprehends the following classes 

of work: 
TSSU Assistant (second, third 

year of employment and 
thereafter rate) 

CSSD Assistant (second, third 
year of employment and 
thereafter rate) 

Cook (Other) 
First year of employment 367.00 
Second year of employment 371.50 
Third year of employment 

and thereafter 375.10 
Hospital Worker Level 5 
Comprehends the following classes 

of work: 
Cook (only one employed) 
Storeperson 
Driver (under three tonnes) 

First year of employment 379.10 
Second year of employment 382.70 
Third year of employment 

and thereafter 386.30 
Hospital Worker Level 6 
Comprehends the following classes 

of work: 
Driver (over three tonnes) 
Bus Driver (less than 25 

passengers) 
Canteen Supervisor 

First year of employment 382.90 
Second year of employment 386.30 
Third year of employment 

and thereafter 389.70 
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Wage 
Rates 

Per Week 

Hospital Worker Level 7 
Comprehends the following classes 

of work: 
Bus Driver (over 25 

passengers) 
Second Cooks 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 8 
Comprehends the following classes 

of work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 

one employed) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 9 
Comprehends the following classes 

of work: 
Tradesperson Cook 
Senior Food Service Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/House- 

keeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Hospital Worker Level 10 
Comprehends the following classes 

of work: 
Chef 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

392.10 
396.90 

401.00 

414.40 
419.10 

422.60 

428.70 
432.90 

436.60 

448.90 
455.10 

461.10 
(2) General Conditions. 

(a) The ordinary wages of any employee, 
placed in charge of three or more 
employees, shall be increased by $13.90 
per week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all 
service whether full-time or part-time and 
regardless of the class of work with that 
employer. Such service shall be 
calculated in periods of calendar years 
from the date of commencement of work 
with the employer and by automatic 
progression subject to satisfactory 
service. 

Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 

19 years shall be counted in determining 
the total service of an employee for the 
purpose of this clause. 

(c) A casual employee shall be paid a loading 
of 25 per cent over the rates specified in 
this clause. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Powerclean. 
No. 1418 of 1989 (R). 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS - PRIVATE HOSPITALS) 

AWARD 1978, No. R2 of 1977. 
COMMISSIONER J.A. NEGUS. 

9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Hospital Workers (Cleaning 
Contractors — Private Hospitals) 1978, Award No. 
R2 of 1977 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
October 1989. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2.—Arrangement, delete the number 
and title 2A.—State Wage Principles — September 1988 
and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent, with the State Wage 
Principles. 

3. Clause 32.—Wages: Delete subclause (1) of this 
clause and insert the following in lieu thereof: 

32.—Wages. 
(1) The minimum weekly rate of wage payable 

to workers covered by this award shall be as it is set 
out hereunder: 
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Per Week 
$ 

(a) Cleaner: 
First year of employment 348.30 
Second year of employment 352.70 
Third year of employment 

and thereafter 356.60 
(b) Window Cleaner: 

First year of employment 356.60 
Second year of employment 360.80 
Third year of employment 

and thereafter 365.20 
(c) Junior Hospital Workers: The minimum 

rate of wage payable to junior hospital 
workers shall be the following percentage of 
the prescribed wage during the first year of 
employment for an adult worker doing the 
same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

(d) Casual Employees: shall be paid a loading 
of 25 per cent over the rates specified. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
' and 

N'Gala Mothercraft Training Centre. 
No. 1419 of 1989 (R). 

HOSPITAL WORKERS' (N'GALA) 
AWARD No. 6A of 1958. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Hospital Workers' (N'Gala) Award No. 
6A of 1958 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
October 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—Wages: Delete this clause and insert the 

following in lieu thereof: 
32.—Wages. . 

(1) The minimum rate of wage payable to 
employees covered by this award shall be as 
follows: 

Per Week 
Hospital Worker Level 1 
Comprehends the following classes 

of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Maintenance Employee 
Ward Assistant 

First year of employment 348.30 
Second year of employment 352.70 
Third year of employment 

and thereafter 356.60 
Hospital Worker Level 2 
Comprehends the following classes 

of work: 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 

more than one employed) 
Washing Machine Attendant 

First year of employment 353.30 
Second year of employment 358.00 
Third year of employment 

and thereafter 362.20 
Hospital Worker Level 3 
Comprehends the following classes 

of work: 
Menu Assistants 
Gardener (Herbicide and 

Propagator) 
First year of employment 361.90 
Second year of employment 366.20 
Third year of employment 

and thereafter 370.20 
Hospital Worker Level 4 
Comprehends the following classes 

of work: 
Cooks 

First year of employment 376.60 
Second year of employment 380.20 
Third year of employment 

and thereafter 383.80 
Provided that employees who possess 

recognised qualifications in the trade of cooking 
shall be paid not less than the following: 

First year of employment 428.70 
Second year of employment 432.90 
Third year of employment 

and thereafter 436.60 
Junior Hospital Employees: The minimum rate 

of wage payable to junior hospital employees shall 
be the following percentage of the prescribed wage 
for an adult employee in his/her first year of 
employment doing the same class of work. 



Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

(2) General Conditions. 
(a) Where the term "year of employment" is 

used in this clause, it shall mean all service, 
irrespective of classification, with that 
employer. 

(b) In determining the year of employment of 
an employee 19 years of age or over, 
employment while under the age of 19 years 
shall not be counted in determining the year 
of employment at or over 19 years of age. 

(c) The hourly rate shall be calculated by 
dividing the weekly rate by 40. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

St John of God Hospital and Others. ~ 
No. 1420 of 1989 (R).. 

PRIVATE HOSPITAL EMPLOYEES' 
AWARD 1972 No. 27 of 1971. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Private Hospital Employees' Award 
1972 No. 27 of 1971 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
October 1989. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2. — Arrangement, delete the number 
and title 2A. — State Wage Principles — September 
1988 and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

3. Clause 34.—Wages: Delete this clause and insert 
the following in lieu thereof: 

34.—Wages. 
(1) The minimum rate of wage payable to 

employees covered by this award shall be as 
follows: 

% 
Per Week 

Hospital Worker Level 1 
Comprehends the following classes 

of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Maintenance Employee 
Ward Assistant 

First year of employment 348.30 
Second year of employment 352.70 
Third year of employment 

and thereafter 356.60 
Hospital Worker Level 2 
Comprehends the following classes 

of work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 

more than one employed) 
Washing Machine Attendant 

First year of employment 353.30 
Second year of employment 358.00 
Third year of employment 

and thereafter 362.20 
Hospital Worker Level 3 
Comprehends the following classes 

of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 

Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (first year of 

employment) 
TSSU Assistant (first year of 

employment 
First year of employment 361.90 
Second year of employment 366.20 
Third year of employment 

and thereafter 370.20 
Hospital Worker Level 4 
Comprehends the following classes 

of work: 
TSSU Assistant (second, third 

year of employment and 
thereafter rate) 

CSSD Assistant (second, third 
year of employment and 
thereafter rate) 
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Per Week 
Cook (Other) 

First year of employment 367.00 
Second year of employment 371.50 
Third year of employment 

and thereafter 375.10 

Hospital Worker Level 5 
Comprehends the following classes 

of work: 
Cook (only one employed) 
Storeperson 
Driver (under three tonnes) 

First year of employment 379.10 
Second year of employment 382.70 
Third year of employment 

and thereafter 386.30 

Hospital Worker Level 6 
Comprehends the following classes 

of work: 
Driver (over three tonnes) 
Bus Driver (less than 25 

passengers) 
Canteen Supervisor 

First year of employment 382.90 
Second year of employment 386.30 
Third year of employment 

and thereafter 389.70 
Hospital Worker Level 7 
Comprehends the following classes 

of work: 
Bus Driver (over 25 

passengers) 
Second Cooks 

First year of employment 392.10 
Second year of employment 396.90 
Third year of employment 

and thereafter 401.00 

Hospital Worker Level 8 
Comprehends the following classes 

of work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 

one employed) 
First year of employment 414.40 
Second year of employment 419.10 
Third year of employment 

and thereafter 422.60 

Hospital Worker Level 9 
Comprehends the following classes 

of work: 
Tradesperson Cook 
Senior Food Service Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/House- 

keeper 
Cleaning Services Supervisor 
Linen Services Supervisor 

First year of employment 428.70 
Second year of employment 432.90 
Third year of employment 

and thereafter 436.60 

Per Week 
Hospital Worker Level 10 
Comprehends the following classes 

of work: 
Chef 

First year of employment 448.90 
Second year of employment 455.10 
Third year of employment 

and thereafter 461.10 
The minimum rate of wage payable to junior 

hospital employees shall be the following 
percentage of the prescribed wage for an adult 
employee in his/her first year of employment doing 
the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(3) General Conditions. 
(a) The ordinary wages of any employee, 

placed in charge of three or more 
employees, shall be increased by $13.90 
per week. 

(b) Where the term "year of employment" is 
used in this clause it shall mean all service 
whether full-time or part-time and 
regardless of the class of work with that 
employer. 
Such service shall be calculated in 
periods of calendar years from the date of 
commencement of work with the 
employer and shall be by automatic 
progression subject to satisfactory 
service. 
Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 
19 years shall not be counted in 
determining the total service of an 
employee for the purpose of this clause. 

(c) Acasual employee shall be paid a loading 
of 25 per cent over the rates specified in 
this clause. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital, Service 

and Miscellaneous WA Branch 
and 

Board of Management. Nulsen Haven 
Association (Inc). 

No. 1441 of 1989 (R). 
SOCIAL TRAINERS (NULSEN HAVEN) 

AWARD No. All of 1985. 
COMMISSIONER J.A. NEGUS. 

9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Social Trainers (Nulsen Haven) Award 
No. A11 of 1985 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
October 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.I Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2. — Arrangement, delete the number 
and title 2A. — State Wage Principles — September 
1988 and insert the following in lieu thereof: 

2A.—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A.—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

3. Clause 11.—Wages: Delete this clause and insert 
the following in lieu thereof: 

11.—Wages. 
(1) The minimum rate of wage payable to 

employees covered by this award shall be as set out 
hereunder: 

Rate Per Rate Per 
Annum Week 

Rate Per Rate Per 
Annum Week 

Over 21 years 
On appointment 
Level 1, first year of 

adult service 
Second year 
Level 1, second year of 

adult service 
Third year 
Level 1, third year of 

adult service 
Social Trainer: 

On appointment 
Level 1, fourth year of 

adult service 
Second year 
Level 1, fifth year of 

adult service 
Third year 
Level 1, sixth year of 

adult service 
Fourth year 
Level 1, seventh year of 

adult service 
Fifth year 
Level 1, eighth year of 

adult service 
Sixth year 
Level 1, ninth year of 

adult service 
Senior Social Trainer: 

First year 
Level 2. first year of 

adult service 
Second year 
Level 2, second year of 

adult service 
Third year 
Level 2, third year of 

adult service 
Fourth year 
Level 2, fourth year of 

adult service 
Fifth year 
Level 2, fifth year of 

adult service 

Trainee Social Trainer: 
Under 21 years 

On appointment 
Level 1, appropriate to age 
Second year 
Next additional increment 
Third year 
Next additional increment 
Level One 
18 years of age 
19 years of age 
20 years of age 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BUILDING TRADES AWARD No. 31 of 1966 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. The Federated Miscellaneous Workers' 

Union of Australia, Hospital, Service 
and Miscellaneous WA Branch 

and 
Spastic Welfare Association of WA. 

No. 1447 of 1989 (R). 
TRAINING ASSISTANTS AND COMMUNITY 

SUPPORT STAFF (SPASTIC WELFARE) 
AWARD 1987 No. 16 of 1986. 

COMMISSIONER J.A. NEGUS. 
9th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms B. FitzGerald on behalf of the 
Respondent and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Training Assistants and Community 
Support Staff (Spastic Welfare) Award 1987 No. 16 
of 1986 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of October 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Coca-Cola Bottlers (Perth) Pty Ltd 

and Others. 
No. 1591 of 1989. 

COMMISSIONER A.R. BEECH. 
20th day of October 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the applicant 
and Mr L. Joyce and Mr M. McLean on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the Building Trades Award 1968 No. 31 of 
1966 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 17th day of July 
1989. 

(Sgd.) AR. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 2. — Arrangement, delete the number 
and title 2A — State Wage Principles — September 1988 
and insert the following in lieu thereof: 

2A—State Wage Principles — September 1989. 
2. Clause 2A.—State Wage Principles — September 

1988: Delete this clause and insert the following in lieu 
thereof: 

2A—State Wage Principles — September 1989. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in Court 
Session in Application No. 1940 of 1989 not to 
pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

3. Clause 14.—Wages: Delete subclauses(1) and (2)of 
this clause and insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be: 

$ Per Week 
First year of employment 371.20 
Second year of employment 382.40 
Third year of employment 396.90 
Fourth year of employment 408.90 

(2) Senior Community Support Staff: Employ- 
ees who are required to co-ordinate the activities of 
Community Support Staff shall be designated as 
Senior Community Support Staff and they shall be 
paid an in-charge allowance of $662.30 per annum 
in addition to the rates of pay specified in subclause 
(1) of this clause. 

Schedule. 
1. Clause 10. — Wages: Amend subclause (3) of this 

clause by deleting the amounts $9.90, $11.40, $13.80, 
$6.80, $13.80, $3.40 and $3.40 and inserting in lieu 
thereof $10.40, $12.00, $14.50, $7.20, $14.50, $3.60 and 
$3.60. 

2. Clause 14. — Fares and Travelling Time: Amend 
this clause as follows: 

(i) Amend subclause (1) by deleting the amounts 
46 cents and $8.70 and inserting in lieu thereof 
47 cents and $8.90. 

(ii) Amend subclause (2) by deleting 46 cents and 
inserting in lieu thereof 47 cents. 

3. Clause 19. — Overtime: Amend subclause (6) by 
deleting the amount $5.70 and inserting in lieu thereof 
$6.00. 

4. Clause 23. — Distant Work: Amend this clause as 
follows: 

(i) Amend subclause (4) by deleting $5.70 and 
inserting in lieu thereof $6.00. 

(ii) Amend subclause (6) by deleting $17.50 and 
inserting in lieu thereof $18.00. 

(iii) Amend subclause (9) by deleting $8.70 and 
inserting $8.90. 



BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 

Union of Australia. WA Branch 
and 

Adsign Pty Ltd and Others. 
*No. 1592 of 1989. 

COMMISSIONER A.R. BEECH. 
20th day of October 1989. 

7. Appendix B. — Wagerup Alumina Refinery 
Construction Site: Amend 3. — Travelling Allowance 
by deleting $8.70, $ 17.20, $22.90, $28.30 and $39.90 where 
they appear and inserting $8.90, $17.70, $23.60, $29.10 
and $41.00. 

8. Appendix C. — Pinjarra and Kwinana Alumina 
Refineries: Amend 3. — Travelling Allowance by 
deleting $8.70, $17.20, $22.90, $28.30 and $39.90 where 
they appear and inserting $8.90. $17.70, $23.60. $29.10 
and $41.00. 

HAVING heard Ms B.J. Love on behalf of the applicant 
and Mr L. Joyce, Mr M. McLean and Mr S.J. Smith on 
behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
Orders: 

That the Building Trades (Construction) Award 
1978 No. 14 of 1978 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 17 July 1989. 

(Sgd.) A.R. BEECH, 
tL.S.1 Commissioner. 

Schedule. 
1. Clause 8. — Rates of Pay: Amend subclause (6) by 

deleting the amounts $13.80, $11.40. $9.90, $7.10 and 
13.40 and inserting $14.50, $12.00. $10.40, $7.50 and 
$3.60. 

2. Clause 12A. — Fares and Travelling (except 
Plumbers): Amend this clause as follows: 

(i) Vary subclause (2) by deleting the amount 
$8.70 and inserting $8.90. 

(ii) Vary subclause (5Xb)(ii) by deleting the 
amount 25 cents and inserting 26 cents. 

(iii) Vary subclause (11) by deleting the amount 46 
cents and inserting 47 cents. 

3. Clause 12B. — Fares and Travelling — Plumbers 
Only: Amend this clause as follows: 

(i) Vary subclause (2) by deleting 25 cents and 
inserting 26 cents. 

(ii) Vary subclause (3) by deleting 46 cents and 
inserting 47 cents. 

(iii) Vary subclause (5)(a) by deleting $5.60 and 
inserting $5.80. 

4. Clause 20. — Meal Allowance: Amend this clause 
by deleting $5.70 and inserting $6.00. 

5. Clause 21. — Living Away From Home — Distant 
Work: Amend this clause as follows: 

(i) Vary subclause (3) by deleting the amounts 
$219.50 and $31.40 and inserting $246.40 and 
$35.20. 

(ii) Vary subclause (4)(a)(iii) by deleting $5.70 and 
inserting $6.00. 

(iii) Vary subclause (4)(b) by deleting $10.30 and 
inserting $10.60. 

(iv) Vary subclause (6) by deleting $17.50 and 
inserting $18.00. 

(v) Vary subclause (7) by deleting $85.40 and 
$12.20 and inserting $90.30 and $12.90. 

6. Clause 33. — Compensation for Clothes and 
Tools: Amend subclause (2)(a) by deleting the amount 
$804 and inserting $844. 

CHILD CARE CENTRES (AIDES) 
AWARD No. A2 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital Service and 
Miscellaneous WA Branch 

and 
Catherine McAuley Day Care Centre 

and Others. 
No. 1022 of 1987. 

COMMISSIONER J.A. NEGUS. 
26th day of September 1989. 

HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders— 

That the Child Care Centres (Aides) Award No. 
A2 of 1983 as amended, be further amended in 
accordance with the following schedule and that 
such amendment shall have effect from the 
beginning of the first pay period commencing on 
or after 1 November 1988 except as otherwise 
specified therein. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
Clause 27. — Wages: Delete this clause and insert the 

following in lieu: 
27. — Wages. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be: 

Column Column Column 

(1) Child Care Aide 
First year of employment 293.20 299.10 314.90 
Second year of employment 296.20 302.10 318.00 
Thereafter 299.10 305.10 321.10 

(2) Junior Aides 
Junior Aides shall be paid the following 
percentage of the rate prescribed for a Child 
Care Aide in her first year of employment— 
At or under 16 years of age 50% 
At 17 years of age 60% 
At 18 years of age 75% 
At 19 years of age 85% 
At 20 years of age 95% 
Thereafter, the adult rate. 
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Column Column Column 
ABC 
s s s 

(3) Cook 
Firsl year of employment 293.20 299.10 314.90 
Second year of employment 296.20 302.10 318.00 
Thereafter 299.10 305.10 321.10 
Domestic Employee 
First year of employment 276.50 282.00 297.60 
Second year of employment 279.30 284.% 300.50 
Thereafter 282.30 287.90 303.60 

The rates of wage prescribed in Column A 
shall operate on and from 30 September 
1988. 

The rates of wage prescribed in Column B 
shall operate from the beginning of the first 
pay period to commence on or after 30 
December 1988. 

The rates of wage prescribed in Column C 
shall operate on and from 30 March 1989. 

(3) be varied by increasing allowances which 
relate to work conditions applicable 
immediately prior to the date of this 
Order by three per cent with effect from 22 
September 1988 in accordance with the 
rates specified in the following 
schedule. 

(4) be further varied by increasing the wage 
rate resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect 
from 22 March 1989 in accordance with 
the rates specified in Column B of the 
following schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CHILD CARE CENTRE (AIDES) 
AWARD No. A2 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Catherine McAuley Centre — Day Care 
and Others. 

No. 973 of 1988. 
COMMISSIONER J.A. NEGUS. 

31st day of July 1989. 

Order. 
HAVING heard Ms S. Jackson on on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

That the Child Care Centre (Aides) Award No. 
A2 of 1983 be 

(1) amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
from 22 September 1988 in accordance 
with the rates specified in Column A of 
the following schedule. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 27. — Wages: Delete this clause and insert 
the following in lieu: 

27. — Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
Column Column 

A B 
S S 

(1) Child Care Aide 
First year of employment 293.20 303.20 
Second year of employment 296.20 306.20 
Thereafter 299.10 309.10 

(2) Junior Aides: Junior Aides shall be paid 
the following percentage of the rate prescribed 
for a Child Care Aide in his/her first year of 
employment: 

At or under 16 years of age 50% 
At 17 years of age 60% 
At 18 years of age 75% 
At 19 years of age 85% 
At 20 years of age 95% 
Thereafter, the adult rate. 

Column Column 
A B 
S S 

(3) Cook 
First year of employment 293.20 303.20 
Second year of employment 296.20 306.20 
Thereafter 299.10 309.10 

Domestic Employee 
First year of employment 276.50 286.50 
Second year of employment 279.30 289.30 
Third year of employment 282.30 292.30 
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The rates of wage prescribed in Column A 
shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column B 
shall operate on and from 22 March 1989. 

COMMUNITY COLLEGES AWARD 
No. All of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Council of Hedland College 

and Others 
and 

The State School Teachers' Union of 
Western Australia (Incorporated). 

No. 1919 of 1989. 
COMMISSIONER G.J. MARTIN. 

6th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to 
vary the "Community Colleges" Award No. All of 1986 
as varied by increasing the rates of salaries per hour for 
part-time employees, prescribed in Schedule B — Part- 
Time Provisions of the Award (66 WAIG page 1928 at 
page 1934). 

Subclause (2) of that schedule provides that: 
(2) This scale will be adjusted annually in 

accordance with any change in full-time academic 
salaries. 

The rates of salary for part-time employees were last 
adjusted in accordance with the provisions on the 27th 
day of October 1988 with effect on and from the 1st day 
of July 1988 (68 WAIG page 3030). 

The rates of wages for full-time academics were last 
varied by the Commission on the 23rd day of September 
1988 in accordance with the State Wage Case Principles 
1988 — Wage Adjustments of three per cent and $10.00 
per week. Those variations were effective from the 23rd 
day of September 1988 and the 23rd day of March 1989 
respectively (68 WAIG page 3110). 

Hence this application which is expressed to have 
effect on and from 1 July 1989. The respondent supports 
the application. 

I reserved my approval of the proposed variation to 
consider where it sits vis a vis the State Wage Case 
Principles — 1989. 

General Order No. 1940 of 1989 of the 8th day of 
September 1989, effective on and from the 8th day of 
September 1989, provides inter alia. 

4. That on the condition that a registered 
organisation of employees gives the "no extra 
claims "commitment in the terms expressed in the 
Principles determined by the Commission in 
Court Session in General Order Matter No. 1940of 
1989 of the 8th day of September 1989 and that 
the commitment is expressed as a variation to the 
award or industrial agreement, then the award 
or industrial agreement to which the 
organisation is party may be further varied, 
replaced or renewed in accordance with the 
provisions of the Principles but shall not be 
otherwise varied, replaced or renewed. 

(My emphasis) 

It is clear that from the 8th day of September 1989 the 
variation of an Award is subject to the dicta recited 
above but the State Wage Case Principles — 1989 do not 
in my view, prevent or proscribe an organisation or 
employer from seeking the State Wage Case — 1988 
wage adjustment in an award not previously so 
varied. 

Accordingly this application which seeks to do just 
that is in order in my view and can be so approved. The 
State Wage Case Principles — 1989, as recited above 
also require a commitment in the terms stated from the 
union party to the award and the respondent 
organisation is prepared to give that commitment for 
inclusion in the award, although it thought it was not 
necessary in this application having regard to its 
purpose. 

The 1989 Principles state 
Commitment: 

Any claims for improvement in pay and 
conditions must be processed in accordance with 
these Principles. No adjustments will be approved 
by the Commission unless a union concerned in an 
award or industrial agreement gives a commitment 
that it will not pursue any extra claims award or 
overaward, except in compliance with these 
Principles. 

When this no extra claims commitment is given 
it shall be inserted in the award concerned in the 
following terms. 

(Then follows the text of the commitment). 
(My emphasis) 

Thus it is in my view clear that the commitment by an 
organisation relates to a particular a ward or awards and 
it is to be contained in such award or awards. 

The minutes of the proposed Order to issue in 
determination of the application accordingly now issue 
in that form and may be spoken to by the parties if they 
so wish at a time to be arranged with me. 

Mr R. Horstman on behalf of the applicants. 
Dr G. Sefton on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Council of Hedland College 

and Others 
and 

The State School Teachers' Union of 
Western Australia (Incorporated). 

No. 1919 of 1989. 
COMMUNITY" COLLEGES AWARD 

No. A21 of 1986 as varied. 
COMMISSIONER G.J. MARTIN. 

1st day of November 1989. 

Order. 
HAVING heard Mr R. Horstman on behalf of the 
applicants and Dr G. Sefton on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders— 

That the Community Colleges Award No. A21 of 
1986 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect on and from the 1st day of July 
1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 2. — Arrangement in this clause insert the number 
and title 2A. — State Wage Principles — 1989. 

2. Clause 2. — Arrangement: After this clause insert a 
new Clause 2A. — State Wage Principles — 1989 in the 
following terms: 

2A. — State Wage Principles — 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Schedule "A" — Salaries: Delete subclauses (5) 
and (6) of the schedule and renumber subclause (7) as 
subclause (5). 

4. Schedule "B" — Part-Time Provisions: Delete this 
schedule and insert in lieu: 

Schedule B — Part-Time Provisions. 
Group A $48.78 per hour. 
Group B $40.23 per hour. 
Group C $37.49 per hour. 
Group D $29.38 per hour. 
Group E $25.22 per hour. 
(1) Classes in groups B to E are determined in 

accordance with the guidelines used by the 
Technical Education Division of the Education 
Department. 

(2) This scale will be adjusted annually in 
accordance with any change in full-time academic 
salaries. 

(3) Part-time employees will be paid the hourly 
rates in this schedule or by such contract sum as 
may be agreed between the part-time employee and 
the employer. 

(4) This schedule shall come into effect on and 
from 1 July 1989 notwithstanding the operative 
date of any other part of the award. 

CONTRACT CLEANERS AWARD 
No. A6 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Kleenplane Cleaning Service and Others. 
No. 986 of 1988. 

COMMISSIONER J.A. NEGUS. 
11th day of October 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on on behalf of the 
applicant and Mr J. Uphill on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and having 
been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any- 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

That the Contract Cleaners Award 1986 No. A6 
of 1985 

(1) be amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
from 22 September 1988 in accordance 
with the rates specified in Column A of 
the following schedule. 

(3) be varied by increasing allowances which 
relate to work conditions applicable 
immediately prior to the date of this 
Order by three per cent from 22 
September 1988 in accordance with the 
rates specified in the following 
schedule. 



(4) be further varied by increasing the wage 
rate resulting from the increase specified 
in paragraph (2) of this Order by a fiat 
amount of $10.00 per week with effect 
from 22 March 1989 in accordance with 
the rates specified in Column B of the 
following schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

(3) Leading Hands: Any full-time employee 
placed in charge of other employees shall be paid, 
in addition to the appropriate wage prescribed, 
the following: 

Per week 
$ 

(a) if placed in charge of not 
less than three and not 
more than six other 
employees 7.40 

(b) if placed in charge of more 
than six and not more than 
10 other employees 13.20 

(c) if placed in charge of more 
than 10 and not more than 
15 other employees 16.50 

(d) if placed in charge of more 
than 15 and not more than 
20 other employees 19.90 

(e) if placed in charge of more 
than 20 other employees 25.80 

Part-time and casual employees shall be 
paid that portion of the amounts specified 
above, as to the number of hours worked 
each week bear to 38. 

DAIRY FACTORY WORKERS' AWARD 
No. 15 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service & Miscellaneous 
WA Branch 

and 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 20. — Wages: Delete this clause and insert 
the following in lieu: 

20. — Wages. 
The minimum total rate of wage payable to 

employees covered by this award shall be: 
(1) Adult Employees: 

Column Column 
A B 

Rate Rate 
per week 

"R 
per week 

e 

Cleaner 285.80 
«4> 

295.80 
Window Cleaner 291.00 301.00 

Rate Rate 
per hour per hour 

Casual Employees: 
Cleaner 9.0253 9.3411 
Window Cleaner 9.1895 9.5053 

The rates of wage prescribed in Column 
A shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column 
B shall operate on and from 22 March 
1989. 

(2) Junior Employees: The minimum rate of 
wage payable to junior employees engaged in a 
classification prescribed by subclause (1) of this 
clause shall be the percentage of the prescribed 
wage for an adult cleaner, as follows: 

% 
Under 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

Brownes Dairy Pty Ltd and Others. 
No. 1693 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Ms C. Fitzgibbon on behalf of 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders— 

That the Dairy Factory Workers' Award No. 15 of 
1982 as varied be further varied in accordance with 
the following Schedule and that such variation 
shall have effect on and from the 25th day of 
September 1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2A. — State Wage Principles — September 

1988: Delete this clause and insert in lieu— 
2A. — State Wage Principles — September 1989. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

2. Clause 28. — Vehicle Allowance: Delete this 
clause and insert in lieu— 

28. — Vehicle Allowances. 
(1) Where an employee is required during his/ 

her normal working hours, by his/her employer, to 
work outside his/her usual place of employment 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business 

Schedule 1 — MotorCar 
Engine Displacement 
(in cubic centimetres) 

Over 1 600 cc 1 600 cc 
2 600cc - 2 600 cc and under 

Area and Details cents/km cents/km cents/km 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2 — Motor Cycle 
Distance Travelled During a Rate 
Year on Official Business cents/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines arc to be included in the 1 600 - 2 600 cc 
category. 

DENTAL TECHNICIANS' AND ATTENDANT/ 
RECEPTIONISTS' AWARD No. 29 of 1982. 

HOSPITAL SALARIED OFFICERS (DENTAL 
THERAPISTS) AWARD No. 27 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Dental Technicians and Employees 

Union of Workers, Perth 
and 

Devenish Dental Laboratories and Others. 
No. 314 of 1988. 

Hospital Salaried Officers Association of WA 
(Union of Workers) 

and 
J. Arnold and Others 

No. 315 of 1988. 
COMMISSIONER G.L. FIELDING. 

27th day of September 1989. 

Reasons for Decision 
(Given extemporaneously at the conclusion of 

the submissions, and taken from the transcript as 
edited by the Commissioner). 

THE COMMISSIONER: There are two applications 
currently before the Commission. One seeks to amend 
the Dental Technicians and Attendant/Receptionists 
Award of 1982 and the other seeks to amend the 
Hospital Salaried Officers (Dental Therapists) Award 
No. 27 of 1977. 

The Applicant to the first claim is the Western 
Australian Dental Technicians and Employees Union 
of Workers. The Applicant in the second is the Hospital 
Salaried Officers Association of Western Australia 
Union of Workers. In each case I think it is fair to say 
that the private dental industry or profession is the 
respondent. 

Both claims seek to provide for what has now come to 
be known as occupational superannuation for the 
employees covered by each of the awards. In general 
those employees can be said to be dental technicians, 
dental attendants and/or receptionists and dental 
therapists employed by the private dental profession in 
this State. 

The proposed amendment is in each case identical. It 
would provide an obligation on each employer in the 
profession employing employees of the kind I have 
mentioned to contribute an amount of three per cent of 
the ordinary time earnings of the employees in question 
to a superannuation fund which has been set up by the 
profession known as the Western Australian Dental 
Superannuation Scheme. Of course, the proposal 
allows employees to also contribute to the fund that is to 
be set up for the purposes of this amendment if they 
wish to do so. 

The proposal contains the standard exemptions. 
These exemptions extend to those employers who at the 
present are contributing to another superannuation 
fund in accordance with an order of an industrial tri- 
bunal which fund has the approval of the Occupational 
Superannuation Commission. 

I do not think anything more need be said of the 
details of the application. The applications are, as I 
have said, standard. They comply with the Commis- 
sion's Superannuation Principle in that they do not 
impose an obligation on employers to pay more than 
three per cent of ordinary time earnings. 

I should record that these are common rule 
applications or applications which have common rule 
effect because the Awards are common rule Awards. A 
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notice of these applications was published in The West 
Australian newspaper on 6 September last inviting any- 
body who wished to object to either application or who 
was otherwise interested in it to advise the Registrar of 
their interest. No one has responded to that invitation. I 
am informed by Mr O'Connor, who by warrant appears 
for the named respondents to the two awards, that in 
practical terms he represents the Western Australian 
branch of the Australian Dental Association which in 
turn represents something approximating 80 per cent of 
dentists practising in this State. That Association I am 
told and accept established a subcommittee to negotiate 
with the unions in respect of these claims and it is as a 
result of those negotiations that the current agreement 
was reached. Clearly therefore, Mr O'Connor can be 
said to represent a fair proportion if not the greater pro- 
portion of dentists practising in this State who are likely 
to be affected by these amounts. 

Moreover that I am informed and also accept that the 
parties propose to inform all dentists who are on the 
register of dentists in this State of his or her or their 
obligations under the proposed new provisions. There 
cannot therefore be said to be any reason why the order 
should not be made forthwith. 

The parties are in agreement as to the terms of the 
proposed amendments. It remains only therefore for 
me to order that each of the two awards I have 
mentioned be amended by adding the new clause 
sought. In the case of the Dental Technicians and 
Attendant/Receptionists Award that will be Clause 34 
and in the case of the Hospital Salaried Officers (Dental 
Therapists) Award it will be a new Clause 26. 

By consent each of the amendments is to operate 
from 1 November 1989. 

Appearances: Mr C.D. Panizza on behalf of the 
Applicant. 

Mr M. O'Connor on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
WA Dental Technicians and Employees 

Union of Workers, Perth 
and 

Devenish Dental Laboratories and Others. 
No. 314 of 1988. 

DENTAL TECHNICIANS AND ATTENDANT/ 
RECEPTIONISTS AWARD 29 of 1982 
COMMISSIONER G.L. FIELDING. 

27th day of September 1989. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
General Order proceedings under section 51 of the 
Industrial Relations Act, and by consent, hereby 
orders— 

That the Dental Technicians and Attendant/ 
Receptionists Award be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1989. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 33. — Liberty insert the number and title as 
follows: 

34.—Superannuation. 

2. Clause 33. — Liberty: After this clause insert a new 
clause as follows: 

34. Superannuation. 
(1) Definitions: For the purposes of this 

clause: 
(a) "Approved Occupational Superannua- 

tion Fund" means a superannuation fund 
approved by the Occupational Super- 
annuation Commission. 

(b) "The Fund" means the Western 
Australian Dental Superannuation 
Scheme (WADSS). 

(c) "Ordinary time earnings" means the 
minimum award wage payable by the 
employer to the employee for ordinary 
hours worked and shall include any 
allowance regularly paid for working 
ordinary hours and/or for the class of 
work regularly undertaken by the 
employee, including allowances for 
working ordinary hours after 6.00 p.m., 
and or on Saturday morning, and in 
respect of casual employees, shall include 
any casual loading prescribed by the 
Award but not including any bonuses, 
commissions, payments for overtime or . 
any other extra-ordinary payments, 
remuneration or allowances including 
meal allowances and over award 
payments. Provided that ordinary time 
earnings may. at the option of the 
employer, include any over award 
payments usually paid for working 
ordinary hours; 

(d) "Eligible employee" shall mean all 
employees who work an average of 12 
hours per week or more over any four 
weekly period but not including casual 
employees employed for four weeks or 
less in any one period of employment. 
Provided that an eligible employee shall 
continue to be eligible during any period 
of paid leave. 

(2) Payment: 
(a) Subject to subclause (4) of this clause, in 

addition to the ordinary rate of wage paid 
to an employee and in addition to any 
contributions being made by an 
employer as at 1 September 1989, on 
behalf of an employee to any super- 
annuation fund, an employer shall 
contribute an amount calculated on the 
basis of three per cent of the ordinary time 
earnings of each eligible employee to the 
account of such employee in the Fund in 
accordance with the rules of such Fund 
and the provisions of this clause. 

(b) Contributions shall be calculated on the 
basis of the employees' pay period, and 
shall, unless the rules of the Fund provide 
otherwise, be paid to the fund on a 
monthly basis. 

(3) Members' Additional Voluntary Contribu- 
tions: An employee may elect to make additional 
contributions to the Fund and the employer shall, 
where such election is made upon the direction of 
the employee deduct such contributions from the 
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employee's wages and pay them to the Fund in 
accordance with the direction of the employee and 
the rules of the Fund. 

(4) Exemptions: Exemptions from the require- 
ments of this clause shall apply to an employer who 
at the date of this order: 

(a) was contributing to an Approved 
Occupational Superannuation Fund, in 
accordance with an order of an industrial 
tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Fund, in 
accordance with an order or award of an 
industrial tribunal, for a majority of 
employees and makes payment for 
employees covered by this Award in 
accordance with that order or award; or 

(c) subject to notification to the union, was 
contributing to an Approved 
Occupational Superannuation Fund for 
employees covered by this Award where 
such payments are not made pursuant to 
an order of an industrial tribunal. 

(5) No contributions shall be made for: 
(a) Periods of unpaid leave or unauthorised 

absences; or 
(b) Annual leave on termination or any other 

payments on termination 
(6) Employee Entry into Fund: Contributions 

in accordance with subclause (2) of this clause 
shall be made by the employer on behalf of each 
eligible employee from the operative date of this 
clause or from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application to 
join the Fund and the employer has complied with 
the following: 

(a) The employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the fund 
within one week of qualifying for 
entitlement under this clause; 

(b) If the employee fails to return to the 
employer a completed application to join 
the Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, the letter set out in 
paragraph (f) headed "Superannuation 
Information", a Letter of Denial set out in 
paragraph (g) of this clause and an 
application to join the Fund; 

(c) Where the employee completes and 
returns the Letter of Denial, no 
contribution need be made on that 
employee's behalf. A copy of the letter 
shall be sent to the Union or the Fund 
Trustees; 

(d) Where the employee completes and 
returns neither the application to join the 
Fund nor the Letter of Denial within one 
week of postage, the employer shall 
advise either the Union or the Fund 
Trustees in writing of the employee's 
failure to return the completed form; 

(e) From two weeks following the employer's 
advice pursuant to paragraph (d) should 
the employee not have returned the 
completed form the employer shall be 
under no obligation to make super- 
annuation payments on behalf of that 
employee. Provided that if at any time an 
employee returns a signed application 
form, notwithstanding a previous failure 

to return such form or the return of a 
Letter of Denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form: 

(0 Superannuation Information Letter: 
Superannuation Information. 

Dear  
This letter is to explain the benefits 

you will receive under the superannua- 
tion scheme. 

It will cost you nothing. But — in 
order for you to receive this benefit you 
must sign the accompanying 
application form within two weeks and 
return it to your employer. Super- 
annuation is your legal right under the 
award but unless you sign for it you will 
not receive the benefit. 

How does it work. Each month your 
employer will pay into your super- 
annuation account an amount 
equivalent to three per cent of your 
ordinary time earnings (see definition). 
This is in addition to your current 
salary. 

Benefits. When you retire, at age 55 
years or over, you will be paid all 
amounts contributed on your behalf 
plus interest — even if you leave your 
job before then. The money is 
preserved for you for your retirement. 

Further information. If you want 
more information you can phone the 
Hospital Salaried Officers 
Association/Dental Technician and 
Employees Union on 328 5155 or the 
Superannuation Fund (insert Fund 
contact telephone number) or speak 
further with your employer. 

Remember: To get your legal 
entitlement you must complete the 
form and return it to the employer, 

(g) Letter of Denial: 
To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and under- 
stand: 

(1) that should I sign such form 
you will make contributions on my 
behalf, and 

(2) that I am not required to 
make contributions of my own, 
and 

(3) that no deductions will be 
made from my wages for super- 
annuation without my consent. 

However I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 
 (Signature) 
Name:   
Address:   
Classification:  
Date:  



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of 

Western Australia (Union of Workers) 
and 

J. Arnold and Others. 
No. 315 of 1988. 

HOSPITAL SALARIED OFFICERS 
(DENTAL THERAPISTS) AWARD No. 27 of 1977. 

COMMISSIONER G.L. FIELDING. 
27th day of September 1989. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
General Order Proceedings under section 51 of the 
Industrial Relations Act 1979, and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Dental 
Therapists) Award be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 November 
1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 25. — No Reduction insert the number and title as 
follows: 

26. Superannuation. 
2. Clause 25. — No Reduction: After this clause 

insert a new clause as follows: 
26.—Superannuation. 

(1) Definitions: For the purposes of this 
clause: 

(a) "Approved Occupational Superannua- 
tion Fund" means a superannuation fund 
approved by the Occupational Super- 
annuation Commission. 

(b) "The Fund" means the Western 
Australian Dental Superannuation 
Scheme (WADSS). 

(c) "Ordinary time earnings" means the 
minimum award wage payable by the 
employer to the employee for ordinary 
hours worked and shall include any 
allowance regularly paid for working 
ordinary hours and/or for the class of 
work regularly undertaken by the 
employee, including allowances for 
working ordinary hours after 6.00 p.m., 
and or on Saturday morning, and in 
respect of casual employees, shall include 
any casual loading prescribed by the 
Award but not including any bonuses, 
commissions, payments for overtime or 
any other extra-ordinary payments, 
remuneration or allowances including 
meal allowances and over award 
payments. Provided that ordinary time 

earnings may, at the option of the 
employer, include any over award 
payments usually paid for working 
ordinary hours; 

(d) "Eligible employee" shall mean all 
employees who work an average of 12 
hours per week or more over any four 
weekly period but not including casual 
employees employed for four weeks or 
less in any one period of employment. 
Provided that an eligible employee shall 
continue to be eligible during any period 
of paid leave. 

(2) Payment: 
(a) Subject to subclause (4) of this clause, in 

addition to the ordinary rate of wage paid 
to an employee and in addition to any 
contributions being made by an 
employer as at 1 September 1989, on 
behalf of an employee to any super- 
annuation fund, an employer shall 
contribute an amount calculated on the 
basis of three per cent of the ordinary time 
earnings of each eligible employee to the 
account of such employee in the Fund in 
accordance with the rules of such Fund 
and the provisions of this clause. 

(b) Contributions shall be calculated on the 
basis of the employees' pay period, and 
shall, unless the rules of the Fund provide 
otherwise, be paid to the fund on a 
monthly basis. 

(3) Members' Additional Voluntary Contribu- 
tions: An employee may elect to make additional 
contributions to the Fund and the employer shall, 
where such election is made upon the direction of 
the employee deduct such contributions from the 
employee's wages and pay them to the Fund in 
accordance with the direction of the employee and 
the rules of the Fund. 

(4) Exemptions: Exemptions from the require- 
ments of this clause shall apply to an employer who 
at the date of this order: 

(a) was contributing to an Approved 
Occupational Superannuation Fund, in 
accordance with an order of an industrial 
tribunal; or 

(b) was contributing to an Approved 
Occupational Superannuation Fund, in 
accordance with an order or award of an 
industrial tribunal, for a majority of 
employees and makes payment for 
employees covered by this Award in 
accordance with that order or award; or 

(c) subject to notification to the union, was 
contributing to an Approved 
Occupational Superannuation Fund for 
employees covered by this Award where 
such payments are not made pursuant to 
an order of an industrial tribunal. 

(5) No contributions shall be made for: 
(a) Periods of unpaid leave or unauthorised 

absences; or 
(b) Annual leave on termination or any other 

payments on termination 

(6) Employee Entry into Fund: Contributions 
in accordance with subclause (2) of this clause 
shall be made by the employer on behalf of each 
eligible employee from the operative date of this 
clause or from the date one month after the 
employee commences employment, unless the 
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employee fails to return a completed application to 
join the Fund and the employer has complied with 
the following: 

(a) The employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the fund 
within one week of qualifying for 
entitlement under this clause: 

(b) If the employee fails to return to the 
employer a completed application to join 
the Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, the letter set out in 
paragraph (f) headed "Superannuation 
Information", a Letter of Denial set out in 
paragraph (g) of this clause and an 
application to join the Fund; 

(c) Where the employee completes and 
returns the Letter of Denial, no 
contribution need be made on that 
employee's behalf. A copy of the letter 
shall be sent to the Union or the Fund 
Trustees: 

(d) Where the employee completes and 
returns neither the application to join the 
Fund nor the Letter of Denial within one 
week of postage, the employer shall 
advise either the Union or the Fund 
Trustees in writing of the employee's 
failure to return the completed form; 

(e) From two weeks following the employer's 
advice pursuant to paragraph (d) should 
the employee not have returned the 
completed form the employer shall be 
under no obligation to make super- 
annuation payments on behalf of that 
employee. Provided that if at any time an 
employee returns a signed application 
form, notwithstanding a previous failure 
to return such form or the return of a 
Letter of Denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form; 

(0 Superannuation Information Letter: 
Superannuation Information. 

Dear  
This letter is to explain the benefits 

you will receive under the superannua- 
tion scheme. 

It will cost you nothing. But — in 
order for you to receive this benefit you 
must sign the accompanying 
application form within two weeks and 
return it to your employer. Super- 
annuation is your legal right under the 
award but unless you sign for it you will 
not receive the benefit. 

How does it work. Each month your 
employer will pay into your super- 
annuation account an amount 
equivalent to three per cent of your 
ordinary time earnings (see definition). 
This is in addition to your current 
salary. 

Benefits. When you retire, at age 55 
years or over, you will be paid all 
amounts contributed on your behalf 
plus interest — even if you leave your 
job before then. The money is 
preserved for you for your retirement. 

Further information. If you want 
more information you can phone the 
Hospital Salaried Officers Associa- 
tion/Dental Technician and 
Employees Union on 328 5155 or the 
Superannuation Fund (insert Fund 
contact telephone number) or speak 
further with your employer. 

Remember: To get your legal 
entitlement you must complete the 
form and return it to the employer. 

Letter of Denial: 
To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and under- 
stand: 

(1) that should I sign such form 
you will make contributions on my 
behalf, and 

(2) that I am not required to 
make contributions of my own, 
and 

(3) that no deductions will be 
made from my wages for super- 
annuation without my consent. 

However I do not wish to be a 
member of the Fund or have 
contributions made on my behalf. 
 (Signature) 
Name:   
Address:   
Classification:   
Date:  

THE EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Variation to Award. 

The Construction, Mining and Energy Workers' 
Union of Australia, WA Branch 

and 
Archibald and Thorpe and Others. 

No. 1594 of 1989. 
COMMISSIONER A.R. BEECH. 

20th day of October 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the applicant 
and Mr L. Joyce and Mr SJ. Smith on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the Earth Moving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 17th day of July 
1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 11. — Meal Money: Amend this clause by 

deleting the amounts $5.70 and $3.80 and inserting in 
lieu thereof $6.00 and $3.90. 

2. Clause 17. — Living Away From Home 
Allowance: Amend this clause as follows: 

(i) Amend subclause (l)(b) by deleting the 
amount $219.50 and $31.40 and inserting in 
lieu thereof $246.40 and $35.20. 

(ii) Amend subclause (4)(a) by deleting the 
amount $17.50 and inserting in lieu thereof 
$18.00. 

(iii) Amend subclause (7) by deleting $8.70 and 
inserting in lieu thereof $8.90. 

3. Clause 23. — Travelling Allowance: Amend this 
clause as follows: 

(i) Amend subclause (l)(a) by deleting the 
amount $8.70 and inserting in lieu thereof 
$8.90. 

(ii) Amend subclause (2) by deleting the amounts 
$4.00. $7.00, $8.70 and $10.50 and inserting in 
lieu thereof $4.10, $7.20, $8.90 and $10.80. 

(iii) Amend subclause (l)(c) by deleting 46 cents 
and inserting in lieu thereof 47 cents. 

(iv) Amend subclause (2) by deleting 46 cents and 
inserting in lieu thereof 47 cents. 

3. Clause 23. — Distant Work: Amend this clause as 
follows: 

(i) Amend subclause (l)(b) by deleting the 
amounts $219.50 and $31.40 and inserting in 
lieu thereof $246.40 and $35.20. 

(ii) Amend subclause (4)(a) by deleting the 
amount $17.50 and inserting in lieu thereof 
$18.00. 

(iii) Amend subclause (7) by deleting $10.30 and 
inserting in lieu thereof $10.60. 

4. Part 2.4 — Pinjarra and Kwinana Alumina 
Refineries — Construction: Amend subclause (3) by 
deleting $8.70, $17.20, $22.90, $28.30, $28.30 and $39.90 
and inserting in lieu thereof $8.90, $17.70. $23.60, $29.10, 
$29.10 and $41.00. 

THE ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation to Award. 

The Construction, Mining and Energy Workers' 
Union of Australia. WA Branch 

and 
Civil and Civic Pty Ltd and Others. 

No. 1593 of 1989. 
COMMISSIONER AR. BEECH. 

20th day of October 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr L. Joyce and Mr S.J. Smith on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
17th day of July 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11. — Meal Allowance: Amend this clause 

by deleting the amounts $5.70 and $3.50 and inserting in 
lieu thereof $6.00 and $3.70. 

2. Clause 22. — Allowance for Travelling and 
Employment in Construction Work: Amend this clause 
as follows: 

(i) Amend subclause (l)(a) by deleting the 
amount $8.70 and inserting in lieu thereof 
$8.90. 

(ii) Amend subclause (l)(b) by deleting 46 cents 
and replace with 47 cents. 

ENROLLED NURSES AND NURSING 
ASSISTANTS (PRIVATE) AWARD No. 8 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers" Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

St John of God Hospital and Others 
No. 993 of 1988. 

COMMISSIONER J.A. NEGUS. 
11th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

(1) That the Enrolled Nurses and Nursing 
Assistants (Private) Award No. 8 of 1978 be 
amended in accordance with the following 
schedule to provide for the inclusion of Clause 2A. 
— State Wage Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of paragraph 4 of 
the General Order No. 730 of 1988 dated 14 
September. 

(2) That the Private Hospital Employees Award 
No. 27 of 1971 be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect from 22 
September 1988 in accordance with the rates 
specified in Column A of the following schedule. 
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(3) be further varied by increasing the wage rate 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $ lO.OO per week 
with effect from 22 March 1989 in accordance with 
the rates specified in Column B of the following 
schedule. 

(Sgd.) J.A. NEGUS. 
-S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989. not to pursue any 
extra claims, award or overaward. except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 30. — Wages: Delete this clause and insert 
the following in lieu: 

30. — Wages. 
Column Column Column 
ABC 
s s s 

(1) Enrolled Nurse 
First yciir of employmem 35X.2() 36X.SK) 378.90 
Second year of employment 362.90 373.80 383.80 
Third year of employment 373.20 384.40 394.40 

(2) Enrolled Nurse (Student) 

First year of training 233.00 242.10 252.10 
Second year of training 271.00 279.20 289.20 

Provided that an enrolled nurse 
undergoing training in the post basic 
course approved by the Nurses' Board 
will be paid the "first year of 
employment" rate of wage during the 
training period. 

Provided further that an enrolled nurse 
(student) who is 21 years of age or over 
shall be paid at the rate applicable to a 
nursing assistant at 19 years of age and 
over in the first year of employment. 

(3) Enrolled Nurses — Special Class 
.W.40 405.20 415.20 

(4) Nursing Assistant 
(a) At 19 years of age and over 
Firsi year of employment 323.80 333.50 343.50 
Second year of employment 333.50 343.50 353.50 
Third year of employment 

and thereafter 343.50 353.80 363.80 
The rates of wage prescribed in Column A 

shall operate on and from 1 August 1988. 
The rates of wage prescribed in Column B 

shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column C 
shall operate on and from 22 March 1989. 

(b) Under 19 years of age (percentage of the 
total wage prescribed for a nursing assistant in 
her first year of employment in subclause 
(4)(a) hereof per week): 

Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(5)(a) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by S8.90per 
week when an Enrolled Nurse has obtained a post 
basic certificate approved by the Nurses' Board of 
Western Australia and he/she is required to use the 
knowledge gained in that certificate as part of his/ 
her employment. 

(b) The ordinary rate of wage prescribed in 
subclause (1) hereof shall be increased by $6.90 per 
week when an Enrolled Nurse becomes proficient 
to do work deemed extraordinary by the employee 
or the Western Australian Industrial Relations 
Commission. 

An employee who is considered proficient to 
operate a renal dialysis machine shall be entitled to 
this allowance while operating this machine. 

The allowance prescribed in subclause (5)(a) 
shall be in substitution for the allowance in 
subclause (5)(b) where either or both may be 
considered appropriate. 

(6)(a) The rate of wage prescribed in subclause 
(2) of this clause for an enrolled nurse student shall 
be varied so as to maintain the relationship that 
exists as at the date of this order with the rates 
prescribed for a student nurse in his/her first and 
second years of experience as contained in the 
Nurses' (Private Hospitals) Award No. 1 of 1966. 

(b) No employee, who at the date of this order 
was in receipt of a rate of wage higher than that 
prescribed herein for his/herclassification of work, 
shall have that rate reduced by the operation of this 
clause. 

(c) A nursing assistant who has completed his/ 
her first year of employment and who is accepted 
for training as an enrolled nurse shall be paid not 
less than he/she would have received had he/she 
continued as a nursing assistant. 

(d) Any employee who has passed the 
examination for registration proscribed by the 
Nurses' Board of Western Australia shall, for the 
purpose of this clause, be deemed to be an enrolled 
nurse. 

(e) (i) When the term "year of employment" is 
used in this clause it shall mean all 
service whether full-time or part-time in 
any of the classifications contained in 
this award with any hospital covered by 
this award and shall be calculated in 
periods of completed months from the 
date of commencement of work covered 
by this award. 

(ii) The service referred to in paragraph (1) 
hereof may be increased by any similar 
service with hospitals not covered by this 
award, and in the event of a dispute 
between the employer and the union 
over the inclusion of such service for the 
purpose of determining the year of 
employment the dispute may be referred 
to the Industrial Relations Commission 
for determination. 

(iii) Employees shall be paid the rates shown 
in this clause according to their year of 
employment with the provisions of this 
subclause subject to satisfactory 
performance. Proof of previous service. 



if required by the employer, shall rest on 
the employee; provided that production 
of the certificate or certificates referred to 
in paragraph (iv) hereof shall be 
sufficient proof for the purpose of this 
paragraph. 

(iv) Each employee whose service terminates 
shall at the time of termination be given a 
certificate signed by the employer in 
which shall be stated the name of the 
employee, the period of service, whether 
the service was full-time or part-time and 
the classification in this award in which 
work has been carried out. 

Provided that where an employee terminates 
without that employee having given the prescribed 
period of notice the employer shall be under no 
obligation to provide the certificate at the time of 
termination. The employee shall however, be 
entitled to request and receive the certificate at any 
time after the termination, 

(7) Minimum Wage: No employee employed 
under this award who is 21 years of age or over shall 
receive less than the minimum wage for males 
prescribed from time to time by the Western 
Australian Industrial Relations Commission. 

(8) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

FARM EMPLOYEES' AWARD 
No. A19 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
and 

David Blair and Others. 
No. 738 of 1989. 

COMMISSIONER G.J. MARTIN. 
12th day of October 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr J.W. Ferguson on behalf of the 
members of the Western Australian Farmers 
Federation (Incorporated) and N. Fallon, Ms G. 
Marton and later Mr M.A. O'Connor on behalf of the 
Pastoralists' and Graziers' Association of Western 
Australia (Incorporated) and Worsley Timber Pty Ltd 
and Mr D.M. Stone (of Counsel) on behalf of K.M. 
Buller and Island Farms Pty Ltd and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and being 
satisfied that the State Wage Principles enunciated by a 
Commission in Court Session in General Order Matter 
No. 1940 of 1989 of the 8th day of September 1989 have 
been complied with, hereby orders: 

That the Farm Employees' Award No. A19 of 
1984 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the date specified therein. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 

1989. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Apprentices. 
7. Hours. 
8. Holidays and Annual Leave. 
9. Absence Through Sickness. 

10. Record of Wages. 
11. Bereavement Leave. 
12. Accommodation. 
13. Protective Clothing. 
14. Wages. 
15. First Aid Kit. 
16. Representative Interviewing Employees. 
17. Long Service Leave. 
18. Liberty to Apply. 
19. Superannuation. 

Schedule of Respondents. 

2. Clause 2A. — State Wage Principles — September 
1988: Delete this clause and insert in lieu: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes, for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Insert after Clause 18. — Liberty to Apply of the 
award a new Clause 19. — Superannuation in the 
following terms: 

19. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds as may 
be amended from time to time, and 
includes any superannuation scheme 
which may be made in succession 
thereto: 

(i) Federation Life "National 
Superannuation Plan"; or 

(ii) The Australian Eagle Insurance 
Company Limited "Australian Farm 
Superannuation Plan"; or 

(iii) An exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of five ordinary days or 
for periods of workers" compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on termination. 
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(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment, 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund prior to the 
first wage payment. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(i v) Where the employee completes and 
returns neither the application to 
join the Fund nor the letter of 
denial within one week of postage, 
the employer shall advise either the 
union or the Fund Administrator 
in writing of the employee's failure 
to return the completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this subclause 
should the employee not have 
returned the completed form the 
employer shall be under no 
obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form.- 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation and shall be a capital guaranteed 
fund. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal. 

(5) Operative Date: This clause shall operate on 
and from the 1st day of November 1989. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature:   

Name:  

Address:   

Classification:   

Date:   
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THE HORTICULTURAL (NURSERY) INDUSTRY 
AWARD No. 30 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian 

Branch. Industrial Union of Workers 
and 

Arian's Nursery and Others. 
No. 733 of 1989. 

COMMISSIONER G.J. MARTIN. 
10th day of October 1989. 

Order. 
HAVING heard Mr S.L. Booth on behalf of the 
applicant and Mr M.A. O'Connor on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders: 

That the Horticultural (Nursery) Industry 
Award No. 30 of 1980 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the date 
specified therein. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert the following in lieu: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2 A. State Wage Principles — September 

1989. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Location Allowances. 
7. Contract of Service. 
8. Casual Employees. 
9. Part-Time Employees. 

10. Hours. 
11. Meal Period. 
12. Overtime. 
13. Breakdowns. 
14. Absence Through Sickness. 
15. Holidays and Annual Leave. 
16. Record. 
17. Representative Interviewing Employees. 
18. Under-Rate Employees. 
19. First Aid. 
20. Long Service Leave. 
21. Bereavement Leave. 
22. Apprentices. 
23. General Provisions, 
24. Liberty To Apply. 
25. Maternity Leave. 
26. Superannuation. 

Schedule of Respondents. 

2. Clause 2A. — State Wage Principles — September 
1988: Delete this clause and insert in lieu: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Insert after Clause 25. — Maternity Leave of this 
award a new Clause 26. — Superannuation in the 
following terms: 

26. — Superannuation. 
(1) Employer Contributions:— 

(a) An employer shall contribute three per 
cent of ordinary time earnings per eligible 
employee into one of the following 
Approved Superannuation Funds: 

(i) AWU Guardian Superannuation 
Fund; or 

(ii) AMP Super Leader Superannuation 
Fund; or 

(iii) an .exempted Fund allowed by 
subclause (4) of this clause. 

(b) Employer contributions shall be paid on 
a monthly basis for each week of service 
that the eligible employee completes with 
the employer. 

(c) No contributions shall be made for 
periods of unpaid leave, or unauthorised 
absences in excess of 38 ordinary hours or 
for periods of workers' compensation in 
excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid 
out on termination or any other payments 
on termination. 

(2) Fund Membership. 
(a) Contributions in accordance with 

subclause (1) — Employer Contribut- 
ions of this clause, shall be calculated by 
the employer on behalf of each employee 
from the date one month after the 
employee commences employment 
unless the employee fails to return a 
completed application to join the Fund 
and the employer has complied with the 
following: 

(i) the employer shall provide the 
employee with an application to 
join the Fund and documentation 
explaining the Fund within one 
week of employment commenc- 
ing. 

(ii) If the employee fails to return to the 
employer a completed application 
to join the Fund within two weeks 
of receipt, the employer shall send 
to the employee by certified mail, a 
letter setting out relevant super- 
annuation information, the letter of 
denial set out in subclause (6) of 
this clause and an application to 
join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no 
contributions need be made on that 
employee's behalf. 

(iv) Where the employee neither 
completes and returns the 
application to join the Fund northe 
letter of denial within one week of 
postage, the employer shall advise 
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either the union or the Fund 
Administrator in writing of the 
employee's failure to return the 
completed form. 

(v) From two weeks following the 
employer's advice pursuant to 
subparagraph (iv) of this 
paragraph should the employee 
not have returned the completed 
form the employer shall be under 
no obligation to make super- 
annuation payments on behalf of 
that employee. 
Provided that if at any time an 
employee returns a signed applic- 
ation form, notwithstanding a 
previous failure to return such form 
or the return of a letter of denial, the 
employer shall make contribut- 
ions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not 
be entitled to receive the employer 
contribution mentioned in subclause (1) 
— Employer Contributions of this clause, 
unless they work a minimum average of 
12 hours per week. 

(c) Casual employees who are employed for 
32 consecutive working days or less shall 
not be entitled to the benefits of this 
clause. 

(3) Definitions. 
"Approved Fund" shall mean any fund which 

complies with the Australian Government's 
Operational Standards for Occupational Super- 
annuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by 
the employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(i) written notice of the proposed 
alternative Superannuation Fund 
is given to the union; and 

(ii) contributions and benefits of the 
proposed alternative Super- 
annuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice 
prescribed in paragraph (i) of this 
paragraph being given, the union 
has not challenged the suitability of 
the proposed Fund by notifying the 
Western Australian Industrial 
Relations Commission of a 
dispute. 

(5) Operative Date: This clause shall operate 
from the beginning of the first full calendar month 
following Western Australian Industrial Relations 
Commission approval of this clause. 

(6) Letter of Denial: The letter of denial shall be 
in the following form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 

Signature: •  

Name:    

Address:   

Classification:   

(4) Exemptions: Exemptions from the 
requirements of this clause shall apply to an 
employer who at the date of this order- 

fa) was contributing to a Superannuation 
Fund, in accordance with an order of an 
industrial tribunal; or 

(b) was contributing to a Superannuation 
Fund, in accordance with an order or 
award of an industrial tribunal, for a 
majority of employees and makes 
payment for employees covered by this 
award in accordance with that order or 
award; or 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund 
for employees covered by this award 
where such payments are not made 
pursuant to an order of an industrial 
tribunal; or 

(d) was not contributing to a Super- 
annuation Fund for employees covered 
by this award; and 
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HOSPITAL EMPLOYEES (HOMES OF PEACE) 
CONSOLIDATED AWARD No. 26 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

The Homes of Peace (Incorporated). 
No. 1004 of 1988. 

COMMISSIONER J.A. NEGUS. 
11th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties hereby orders: 

(1) That the Hospital Employees (Homes of 
Peace) Consolidated Award 1981 No. 26 of 1960 be 
amended in accordance with the following 
schedule to provide for the inclusion of Clause 2A. 
— State Wage Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of paragraph 4 of 
the General Order No. 730 of 1988 dated 14 
September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date of this 
Order by three per cent with effect from 14 October 
1988 in accordance with the rates specified in 
Column A of the following schedule. 

(3) be further varied by increasing the wage rate 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $ 10.00 per week 
with effect from 14 April 1989 in accordance with 
the rates specified in Column B of the following 
schedule. 

(Sgd.)JA. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward. except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 28. — Wages: Delete this clause and insert 
the following in lieu: 

28. — Wages. 
(1) The minimum weekly rates of wage payable to 

workers covered by this award shall be as 
follows: 

Classification and total wage per week: 
Group 1 — Comprehends the following 
classes of work: 

Cleaner. 
Dining Attendant. 
Domestic. 
Gardener (other). 
Hotel Services Assistant. 
Ironer and Presser. 
Kitchen Assistant. 
Laundry Assistant. 
Maintenance Employee. 
Orderly (other). 
Pantry Assistant. 
Ward Assistant. 
Yard Assistant. 

Column Column Column 
ABC 
s s s 

First year of employment 316.30 325.80 335.80 
Second year of employment 320.60 330.20 340.40 
Third year of employment 

and thereafter 324.40 334.10 344.10 

Group 2 — Comprehends the following 
classes of work: 

Gardener (only one employed). 
Head Gardener. 
Machinist. 
Orderly (handling patients). 
Washing Machine Hand. 

First year of employment 321.20 330.80 340.80 
Second year of employment 325.70 335.50 345.50 
Third year of employment 

and thereafter 329.80 339.70 349.70 

Group 3 — Comprehends the following 
classes of work: 

Boiler Firing Orderly (who requires a 
certificate under the Inspection of 
Machinery Act). 

Storeperson. 
First year of employment 329.50 339.40 349.40 
Second year of employment 333.70 343.70 353.70 
Third year of employment 

and thereafter ? 

Group 4 — Miscellaneous: 
(a) Head Orderly 

First year of employment 359.90 
Second year of employment 364.70 
Third year of employment 

and thereafter 368.20 
(b) Canteen Supervisor 

First year of employment 344.10 
Second year of employment 348.70 
Third year of employment 

and thereafter 353.0 

Group 5 — Cooks: 
(a) Chef, where appointed as such 

First year of employment 411.60 423.90 433.90 
Second year of employment 417.60 430.10 440.10 
Third year of employment 

and thereafter 423.40 436.10 446.10 

370.70 380.70 
375.60 385.60 
379.20 389.20 

354.40 364.40 
359.20 369.20 
363.10 373.60 
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Column Column Column 
ABC 
s s s 

(b) First Cook, where more than one 
employed 

Firsi year of employment 378.10 389.40 399.40 
Second year of employment 382.60 394.10 404.10 
Third year of employment 

and thereafter 386.00 397.60 407.60 
(c) Second Cook 

First year of employment 356.40 367.10 377.10 
Second year of employment 361.10 371.90 381.90 
Third year of emplovment 

and thereafter ' 365.00 376.00 386.00 
(d) Cook, one employed 

First year of employment 337.90 348.00 358.00 
Second year of employment 342.00 352.00 362.00 
Third year of employment 

and thereafter 345.80 356.20 366.20 
(e) Cook, other 

First year of employment 333.10 343.10 353.10 
Second year of employment 337.60 347.70 357.70 
Third year of employment 

and thereafter 341.00 351.20 361.20 
(f) Provided that a cook who possesses 

recognised qualifications in the trade 
of cooking shall be paid not less than 
the following: 
First year of employment 386.80 398.40 408.40 
Second year of employment 393.00 404.80 414.80 
Third year of employment 

and thereafter 397.80 409.70 419.70 
The rates of wage prescribed in 

Column A shall operate on and from 1 
August 1988. 

The rates of wage prescribed in 
Column B shall operate on and from 22 
September 1988. 

The rates of wage prescribed in 
Column C shall operate on and from 22 
March 1989. 

(2) General Conditions 
(a) The ordinary wages of any employee, 

placed in charge of three or more 
employees, shall be increased by $13.90 
per week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all 
service whether full-time or part-time and 
regardless of the class of work with that 
employer. Such service shall be calcul- 
ated in periods of calendar years from the 
date of commencement of work with the 
employer and by automatic progression 
subject to satisfactory services. 

Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 
19 years shall not be counted in deter- 
mining the total service of an employee 
for the purpose of this clause. 

(c) A casual employee shall be paid a loading 
of 25 per cent over the rates specified in 
this clause. 

(d) The hourly rate shall be calculated by 
dividing weekly rate herein by 40. 

HOSPITAL SALARIED OFFICERS 
(SILVER CHAIN) AWARD 1980 No. 38 of 1978. 

HOSPITAL SALARIED OFFICERS 
(SPASTIC WELFARE) AWARD No. 37 of 1976. 

HOSPITAL SALARIED OFFICERS 
(RED CROSS SOCIETY SOCIAL WORK 
SERVICES) AWARD 1978 No. 17A of 1974. 

HOSPITAL SALARIED OFFICERS 
(RED CROSS BLOOD TRANSFUSION SERVIC E) 

AWARD 1978 No. 17 of 1974. 
HOSPITAL SALARIED OFFICERS 
(NURSING HOMES) AWARD 1976 

No. 18 and 19 of 1974. 
HOSPITAL SALARIED OFFICERS 

(PRIVATE HOSPITALS) AWARD 1980 
No. 28 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Silver Chain Nursing Association 
Incorporated and Others. 
Nos. 1539 to 1544 of 1989. 

COMMISSIONER G.L. FIELDING. 
23rd day of October 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: These six applications each 
seek to achieve the same end. that is. to modernise the 
travelling allowances prescribed for the private sector 
of the hospital industry as it applies to hospital salaried 
officers. 

Traditionally, as Ms Thorp so rightly said, these 
awards have a nexus, indeed an almost direct nexus, 
with the Hospital Salaried Officers Award No. 39 of 
1968 which is the award governing the employment of 
hospital salaried officers in the Government sector of 
the hospital industry in this State. 

Not long ago the travelling allowances were amended 
in that award to reflect changes which had taken place 
in the public service. All that the parties seek to do on 
this occasion is to bring the travelling allowances 
prescribed in these six awards into line with those 
prescribed in the parent award covering the 
Government sector of the hospital industry. 

The Principles allow for allowances which relate to a 
reimbursement of expenses to be adjusted from time to 
time to accurately reflect the expenses which the 
allowance is designed to recoup. 

The allowances in the public service from which 
indirectly these allowances flow are arrived at following 
a detailed examination of the expenses in maintaining 
and running motor vehicles. It can therefore be said that 
the allowances sought on this occasion are a fair 
reflection, so far as is possible, of the expenses incurred 
in operating a motor vehicle whilst in the course of one's 
employment. 

In the circumstances the applicant, having given the 
necessary commitment to comply with the State Wage 
Principles, is not making any claims outside of those 
Principles. 1 can, and do, say to the parties that I am 
prepared to amend each of the awards in the terms in 
which they seek and they will be operative from the first 
pay period commencing on or after this date. 

Appearances'. Miss C.P. Drew on behalf of the 
applicant. 

Miss S.J. Thorp on behalf of the respondent. 

A72621-5 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Silver Chain Nursing Association Inc. 
No. 1539 of 1989. 

HOSPITAL SALARIED OFFICERS 
(SILVER CHAIN) AWARD 1980 No. 38 of 1978. 

COMMISSIONER G.L. FIELDING. 
23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss SJ. Thorp on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Silver 
Chain) Award 1980 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

(Sgd.)G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7). (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 

Engine Dispiaccmem 
(in cubic centimetres) 
Over Over 1 MX) cc 

Area and Deiails 2 MX) ee 1 MM) cc & under 
Rale per kilometre - 2 MM) ee 
Metropolitan Area 
First 4 (XX) kilometres 86.7 75.2 64.2 
Over 4 (XK)-8 (KM) kilometres 36.9 32.2 28.2 
Over 8 (XX)-16 (XX) kilometres 20.3 17.9 16.2 
Over 16000 kilometres 21.9 21.2 18.6 
South West Land Division 
First 4 (MX) kilometres 88.7 76.6 65.5 
Over 4 000-8 (KM) kilometres 38.3 33.0 28.9 
Over 8 (XH)-I6 (MM) kilometres 21.5 18.4 16.7 
Over 16 (MM) kilometres 23.0 19.6 19.0 
North of 23.5° South Latitude 
First 4 (MX) kilometres 99.2 87.1 75.0 
Over 4 (X>()-8 (XX) kilometres 41.7 36.7 32.3 
Over 8 (KM)-16 ()()() kilometres •>"> ^ 19.9 18.0 
Over 16 000 kilometres 218 19.9 19.3 
Rest of the State 
First 4 (MX) kilometres 92.2 80.1 68.5 
Over 4 000-8 000 kilometres 39.4 34.4 30.1 
Over 8 (KM)-16 000 kilometres 21.8 19.1 17.3 
Over 16 (MM) kilometres 22.9 20.0 19.3 

Engine Dispiaccmem 
(in cubic centimetres) 
Over Over i MX) cc 

(8) Voluntary use of a Motor Car: 
Over Over 1 6(X) cc 

Area and Details 2 600 cc I 600 cc & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a Rate 
year on Official Business c/km 
Rate per kilometre 14.3 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Spastic Welfare Association of WA Inc. 
No. 1540 of 1989. 

HOSPITAL SALARIED OFFICERS 
(SPASTIC WELFARE) AWARD 1980 No. 37 of 1976. 

COMMISSIONER G.L. FIELDING. 
23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss SJ. Thorp on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent hereby 
orders— 

That the Hospital Salaried Officers (Spastic 
Welfare) Award No. 37 of 1976 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7). (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 
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Engine Displacement 
(in cubic centimetres) 
Over Over 1 600 cc 

Area and Details 2 600 ce I 600 ce & under 
Rate per kilometre - 2 600 ec 
Metropolitan Area 
First 4 000 kilometres 86.7 75.2 64.2 
Over 4 000-8 000 kilometres 36.9 32.2 28.2 
Over 8 000-16 000 kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18.6 
South West Land Division 
First 4000 kilometres 88.7 76.6 65.5 
Over 4 000-8 000 kilometres 38.3 33.0 28.9 
Over 8 000-16 000 kilometres 21.5 18.4 16.7 
Over 16 000 kilometres 23.0 19.6 19.0 
North of 23.5° South Latitude 
First 4 000 kilometres 99.2 87.1 75.0 
Over 4 000-8 000 kilometres 41.7 36.7 32.3 
Over 8 000-16 000 kilometres 22.5 19.9 18.0 
Over 16 000 kilometres 22.8 19.9 19.3 
Rest of the State 
First 4000 kilometres 92.2 80.1 68.5 
Over 4 000-8 000 kilometres 39.4 34.4 30.1 
Over 8 000-16 000 kilometres 21.8 19.1 17.3 
Over 16000 kilometres 22.9 20.0 19.3 
Voluntary use of a Motor Car: 

Over Over 1 1 600 ec 
Area and Details 2 600 ec 16O0ce & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a 
year on Official Business 
Rate per kilometre 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Australian Red Cross Society 
(WA) Division. 

No. 1541 of 1989. 
HOSPITAL SALARIED OFFICERS 

(RED CROSS SOCIETY SOCIAL WORK 
SERVICES) AWARD 1978 No. 17A of 1974. 

COMMISSIONER G.L. FIELDING. 
23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss S.J. Thorp on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Red Cross 
Society Social Work Services) Award 1978 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the date hereof. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2, — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7). (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 

Area and Details 
Rate per kilometre 
Metropolitan Area 

Engine Displaeemen 
(in cubic centimetres 
Over Over 

2 600 ec 1 600 ce 
- 2 600 ce 

First 4 000 kilometres 86.7 75.2 64.2 
Over 4 000-8 000 kilometres 36.9 32.2 28.2 
Over 8 000-16000 kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18,6 
South West Land Division 
First 4 OCX) kilometres 88.7 76.6 65.5 
Over 4 (X)0-8 (XX) kilometres 38.3 33.0 28.9 
Over 8 000-16 000 kilometres 21.5 18.4 16.7 
Over 16 000 kilometres 23.0 19.6 19.0 
North of 23.5° South Latitude 
First 4 000 kilometres 99.2 87.1 75.0 
Over 4 000-8 000 kilometres 41.7 36.7 32.3 
Over 8 (XX)-16 000 kilometres n S 19.9 18.0 
Over 16 000 kilometres 218 19.9 19.3 
Rest of the State 
First 4 (MX) kilometres 92.2 80.1 68.5 
Over 4 000-8 000 kilometres 39.4 34.4 30.1 
Over 8 000-16 000 kilometres 21.8 19.1 17.3 
Over 16 000 kilometres 22.9 20.0 19.3 

(8) Voluntary use of a Motor Car: 
Over Over 1 600 ec 

Area and Details 2 600 ce 1 600 cc & under 
Rate per kilometre - 2 600 ce 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a 
year on Official Business 
Rate per kilometre 

[L.S.] 
(Sgd.)G.L. FIELDING. 

Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Australian Red Cross Society 
(WA) Division. 

No. 1542 of 1989. 
HOSPITAL SALARIED OFFICERS 

(RED CROSS BLOOD TRANSFUSION SERVICE) 
AWARD 1978 No. 17 of 1974. 

COMMISSIONER G.L. FIELDING. 
23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss SJ. Thorp on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied 
in accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7). (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 

Engine Displacement 
(in cubic centimetres) 
Over Over I 600 ec 

Area and Details 2 600ec 16<X)ec & under 
Rate per kilometre - 2 600 ec 
Metropolitan Area 
First 4 (XX) kilometres X6.7 75.2 64.2 
Over 4 (XX)-X (XX) kilometres 36.9 32.2 2X.2 
Over X (XX)-16 (XX) kilometres 20.3 17.9 16.2 
Over 16(XX) kilometres 21.9 21.2 IS.6 
South West Land Division 
First 4 (XX) kilometres 8X.7 76.6 65.5 
Over 4 (XX)-X (XH) kilometres 3X.3 33.0 28.9 
Over X(XX)-16 (XX) kilometres 21.5 IX.4 16.7 
Over 16 (XX) kilometres 23.0 19.6 19.0 
North of 23.5° South Latitude 
F'irst 4 (XX) kilometres 99.2 87.1 75.0 
Over 4 (XX)-X (XX) kilometres 41.7 36.7 32.3 
Over 8 (XX)-I6(XX) kilometres 22.5 19.9 ix.O 
Over 16 (XM) kilometres 22.8 19.9 19.3 

Eimine Displacement 
(in cuNc eentimetres) 
0\er Over 1 600 cc 

Rest of the State 
First 4 (MX) kilometres 92.2 80.1 68.5 
Over 4 (XX)-8 (XX) kilometres 39.4 34.4 30.1 
Over 8 (XX)-16 (XX) kilometres 21.8 19.1 17.3 
Over 16 (MX) kilometres 22.9 20.0 19.3 
Voluntary use of a Motor Car: 

Over Over 1 600 cc 
Area and Details 2 600 ec I 600 ec & under 
Rale per kilometre - 2 600 ec 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 . 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a Rate 
year on Official Business c/km 
Rate per kilometre 14.3 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Association for the Blind of WA (Inc) 
and Others. 

No. 1543 of 1989. 
HOSPITAL SALARIED OFFICERS 
(NURSING HOMES) AWARD 1976 

No. 18 and 19 of 1974. 
COMMISSIONER G.L. FIELDING. 

23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss S.J. Thorp on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Nursing 
Homes) Award 1976 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 
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3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7), (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 

Engine Displacement 
(in cubic centimetres) 
Over Over 1 600 cc 

Area and Details 2 600 cc 1 600 cc & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 
First 4 000 kilometres 86.7 75.2 64.2 
Over 4 000-8 000 kilometres 36.9 32.2 28.2 
Over 8 (XX)-16 000 kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18.6 
South West Land Division 
First 4 (XX) kilometres 88.7 76.6 65.5 
Over 4 000-8 000 kilometres 38.3 33.0 28.9 
Over 8 000-16 000 kilometres 21.5 18.4 16.7 
Over 16 (MX) kilometres 23.0 19.6 19.0 
North 0(2X5° South Latitude 
First 4000 kilometres 99.2 87.1 75.0 
Over 4 000-8 (XX) kilometres 41.7 36.7 32.3 
Over 8 000-16000 kilometres -n ^ 19.9 18.0 
Over 16 (XX) kilometres 22.8 19.9 19.3 
Rest of the Slate 
First 4 000 kilometres 92.2 80.1 68.5 
Over 4 000-8 000 kilometres 39.4 34.4 30.1 
Over 8 000-16 000 kilometres 21.8 19.1 17.3 
Over 16000 kilometres 22.9 20.0 19.3 
Voluntary use of a Motor Car: 

Over Over I 600 cc 
Area and Details 2 6{X) cc 1 600 cc & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 25.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a 
year on Oftlcial Business 
Rale per kilometre 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association 

of Western Australia (Union of Workers) 
and 

Attadale Hospital and Others. 
No. 1544 of 1989. 

HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS) AWARD 1980 

No. 28 1977. 
COMMISSIONER G.L. FIELDING. 

23rd day of October 1989. 

Order. 
HAVING heard Miss C.P. Drew on behalf of the 
applicant and Miss S.J. Thorp on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Hospital Salaried Officers (Private 
Hospitals) Award 1980 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words 2A. State Wage Principles — September 1988 and 
insert in lieu thereof the following: 

2A. Wage Fixing Principles. 
2. Clause 2. — Arrangement: After this clause insert a 

new Clause 2A. — Wage Fixing Principles as follows: 

2A. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Motor Vehicle Allowances: Delete 
subclauses (7). (8) and (9) of this clause and insert in lieu 
thereof the following: 

(7) Requirement to Supply and Maintain a 
Motor Car: 

Engine Displacement 
(in cubic centimetres) 
Over Over 1 600 cc 

Area and Details 2 600 cc 1 600 cc & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 
First 4 (XX) kilometres 86.7 75.2 64.2 
Over 4 (HX)-8 000 kilometres 36.9 32.2 28.2 
Over 8 000-16 000 kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18.6 
South West Land Division 
First 4 000 kilometres 88.7 76.6 65.5 
Over 4 000-8 (XX) kilometres 38.3 33.0 28.9 
Over 8 000-16 (MX) kilometres 21.5 18.4 16.7 
Over 16 (XX) kilometres 23.0 19.6 19.0 
North 01*23.5° South Latitude 
First 4 000 kilometres 99.2 87.1 75.0 
Over 4 000-8 000 kilometres 41.7 36.7 32.3 
Over 8 000-16 (XX) kilometres 22.5 19.9 18.0 
Over 16 (XX) kilometres 22.8 19.9 19.3 
Rest of the State 
First 4 (XX) kilometres 92.2 80.1 68.5 
Over 4 000-8 (XX) kilometres 39.4 34.4 30.1 
Over 8 (XX)-16 000 kilometres 21.8 19.1 17.3 
Over 16000 kilometres 22.9 20.0 19.3 
Voluntary use of a Motor Car: 

Over Over 1 6(H) cc 
Area and Details 2 600 cc 1 600 cc & under 
Rate per kilometre - 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State ! 43,8 38.2 33.3 
Voluntary use of a Motor Cycle: 
Distance travelled during a Rate 
year on Official Business c/km 
Rate per kilometre 

[L.S.] 
(Sgd.) G.L. FIELDING. 

Commissioner. 
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HOSPITAL WORKERS (CLEANING 
CONTRACTORS — PRIVATE HOSPITALS) 

AWARD No. R2 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

Powerclean. 
No. 1007 of 1988. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Jackson on on behalf of the 
applicant and Mr J. Uphill on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties hereby orders: 

That the Hospital Workers (Cleaning 
Contractors — Private Hospitals) Award 1978 No. 
R2 of 1977 

(1) be amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
from 14 October 1988 in accordance with 
the rates specified in Column A of the 
following schedule. 

(3) be further varied by increasing the wage 
rate resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect 
from 14 April 1989 in accordance with the 
rates specified in Column B of the 
following schedule. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Waae Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989. not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 32. — Wages: Delete this clause and insert 
the following in lieu: 

32. — Wages. 
(1) The minimum total rate of wage payable to 

workers covered by this award shall be as it is set 
out hereunder: 

Column Column Column 
ABC 

(a) Cleaner: 
First year of employment 316.30 325.80 335.80 
Second year of employment 320.60 330.20 340.20 
Third year of employment and 
thereafter 324.40 334.10 344.10 

(h) Window Cleaner: 
First year of employment 324.40 334.10 344.10 
Second year of employment 328.40 338.30 348.30 
Third year of employment and 
thereafter 332.70 342.70 352.70 
The rates of wage prescribed in Column A 

shall operate on and from 1 August 1988. 
The rates of wage prescribed in Column B 

shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column C 
shall operate on and from 22 March 1989. 

(c) Junior Hospital Workers: The minimum 
rate of wage payable to junior hospital 
workers shall be the following percentage 
of the prescribed wage during the first year 
of employment for an adult worker doing 
the same class of work. 

% 
Under 17 years of age 50 
Under 18 years of age 60 
Under 19 years of age 80 
At 19 years of age 100 

(d) Casual Employees shall be paid a loading 
of 25 per cent over the rates specified. 

(2) Genera! Conditions: 
(a) Leading Hands: In addition to the rates 

herein prescribed a leading hand shall be 
paid per week 

$ 
(i) If placed in charge of not 

less than three and not 
more than 10 other workers 13.90 

(ii) If placed in charge of more 
than 10 and not more than 
20 other workers 20.90 

(iii) If placed in charge of more 
than 20 other workers 27.80 

(b) Where the term "year of employment" is 
used in this clause it shall mean service 
whether full-time or part-time and 
regardless of the class of work with that 
employer. 
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Such service shall be calculated in 
periods of calendar years from the date of 
commencement of work with the employer 
and shall be by automatic progression 
subject to satisfactory service. 

(c) In determining the year of employment of a 
worker 19 years of age or over employment 
while under the age of 19 year shall not be 
counted in determining the year of 
employment at or over 19 years of age. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

HOSPITAL WORKERS (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Honourable Minister for Health 

and 
The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service & Miscellaneous 
WA Branch. 

No. 1221 of 1988. 
COMMISSIONER J.A. NEGUS. 

4th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This proposed variation to 
the scope of the Hospital Workers (Government) 
Award No. 21 of 1966, comes before the Commission by 
consent. The application seeks to vary the award by the 
addition of the classification "Hairdresser" to Clause 
39. — Wages. 

Mr Caccamo who appeared for the applicant 
Minister for Health was careful to take a neutral stance 
in relation to the dispute which had arisen between the 
respondent Miscellaneous Workers' Union and the 
Hairdressers and Wigmakers' Union which lodged an 
objection to the proposed variation. 

He explained that the application had arisen because 
a small number of hairdressers were employed in the 
Mental Health area for therapeutic purposes and for 
some years these employees had been viewed as award 
free but were accorded the wages and conditions of the 
Hairdressing Award. The employees in question had 
made approaches to the FMWU, which had coverage of 
the great majority of other hospital employees, with a 
view to gaining the more generous rates and conditions 
enjoyed by that union's members. 

The objection, in essence, sought to protect the 
position of the Hairdressers Union by suggesting that 
by all the rules and precedents the application should 
not be approved because as recently as 29 June 1989 a 
new, consolidated Hairdressing Award had issued and 
the employees in hospitals could clearly be seen, in the 
union's view as submitted by Mr Backshall, to fit within 
the provisions of that new award. That award defines a 
hairdresser in Clause 5 as "... an employee employed in 
a hairdressing establishment performing any of the 
following work..." It was submitted that the room used 
at Graylands Hospital by the employees in question 
was equipped to a standard which would do credit to 
any commercial salon and thus was properly described 
as a "hairdressing establishment". 

Mrs Bentley who appeared for the Confederation of 
Western Australian Industry intervening, supported the 
view urged on the Commission by Mr Backshall. She 
suggested that the employees were indeed covered by 
the Hairdressers'Award and no doubt had always been 

so covered despite the erroneous view taken by the 
parties to this application. The Confederation felt too. 
that preference should be given to the claims of a union 
which had specific constitutional coverage ahead of the 
union which could only rely on a general coverage. 
Nothing had been submitted to support the contention 
that the Hospital Workers (Government) Award would 
provide more generous rates and conditions than the 
new Hairdressers' Award. Concern was also expressed 
that the private hospital and nursing home area where 
similar hairdressing services were provided for 
residents might become the scene of inter union conflict 
as to coverage if this application was successful. 

Ms Jackson's submissions in support of the 
application were fully documented. She established the 
constitutional right of the respondent union to cover a 
wide range of hospital employees without an exclusion 
for hairdressers. 

A number of authorities were quoted, the most vital to 
my deliberations being the decision of Burt J. in the 
matter of the Carpenters' Union and Terry Glover Pty 
Ltd (50 WAIG p.704). That decision clearly explains the 
dicta of the "common object" test to be applied when 
seeking for award purposes to establish the industry in 
which the employer and the employee are jointly 
engaged. 

No evidence was led by any of the parties to these pro- 
ceedings but there was no apparent disagreement or 
conflict as to the matters of fact which were covered by 
the various submissions. Accepting those submissions 
at face value. I have formed a view which accords with 
that urged upon me by Ms Jackson. The hairdressers at 
Graylands Hospital are clearly employed in the health 
industry and on that basis this consent application 
should be approved. 

However sophisticated and comfortable the facilities 
and equipment supplied for the hairdressers to work 
with at Graylands I do not believe an ordinary 
reasonable person would categorise the room as a hair- 
dressing establishment. It lacks the essential elements 
of commercial transactions occurring. In that respect I 
distinguish the work of these hairdressers from that 
performed in the private nursing homes referred to by 
Mrs Bentley. It is my understanding that these people 
visit the nursing homes to provide various services to 
residents as a peripatetic extension of the commercial 
enterprises carried on by their employers in the hair- 
dressing establishments where they usually ply their 
trade. As such they would seem to be squarely covered 
by the Hairdressers' Award and it would seem to be a 
fruitless pursuit for anyone to argue that they were part 
of the nursing home industry unless they were em- 
ployed totally by the proprietors of the nursing home to 
provide a free service to the residents. 

I am comforted in my decision on this matter by 
section 26(l)(c) of the Industrial Relations Act which 
requires regard to be had for the interests of the persons 
immediately concerned. The history of this applica- 
tion suggests that the employees in question have 
assessed their situation and apparently feel their 
interests will be best served by coverage under the 
Hospital Employees (Government) Award and by 
adherence to the Miscellaneous Workers' Union. I 
agree with that view. 

Minutes of a proposed order now issue and may be 
spoken to by the parties at a time to be arranged at their 
request if necessary. 

Appearances: Mr A. Caccamo appeared on behalf of 
the Honourable Minister for Health. 

Ms S. Jackson appeared on behalf of the FMWU. 
Mrs P. Bentley intervened on behalf of CWAI. 
Mr R. Backshall appeared as an objector on behalf of 

the Hairdressers and Wigmakers Union. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Hon Minister for Health and Others 

and 
The Federated Miscellaneous Workers' Union of 

Australia. Hospital, Service & Miscellaneous 
WA Branch. 

No. 1221 of 1988. 
COMMISSIONER J.A. NEGUS. 

12th day of October 1989. 

Order. 
HAVING heard Mr A. Caccamo on behalf of the 
Applicants and Ms S. Jackson on behalf of the 
Respondent, and Mrs P. Bentley intervening on behalf 
of the Confederation of Western Australian Industry 
(Inc). and Mr R.L. Backshall objecting on behalf of The 
West Australian Hairdressers' and Wigmakers' 
Employees' Union of Workers the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Hospital Workers (Government) 
Award No. 21 of 1966 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 8th day of 
August 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PRINTING (GOVERNMENT PRINTING 
OFFICE) AWARD 1976 No. 31 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, 
Western Australian Branch, Industrial 

Union of Workers 
and 

The Director. State Printing Division. 
. No. 2153 of 1989 (R). 

COMMISSIONER J.A. NEGUS. 
27th day of October 1989. 

Order. 
HAVING heard Mr G.T. Bucknall on behalf of the 
applicant and Mr T.O. Adams on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Government Printing Office) 
Award 1976 No. 31 of 1975 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 5th day of 
October 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
Clause 39. — Wages: Delete the list of classifications 

comprehended by Hospital Worker Level Six in this 
clause and insert in lieu thereof the following: 

S 
Hospital Worker Level Six 
Bus Driver (less than 25 passengers) 
Driver (over 3 tonnes) 
Storeperson (Grade 2) 
Hairdresser 
First year of employment 383.20 
Second year of employment 386.50 
Third year of employment and thereafter 389.80 

Schedule. 
Clause 10. — Rates of Wages: Delete this clause and 

insert in lieu thereof: 

10. — Rates of Wages. 
(1) The total wage payable weekly to adult 

employees employed in the following 
classifications shall be as follows: 

$ p.w. 
(a) Printer in Charge of Roland 

800 
Third year 463.70 
Second year 459.70 
First year 454.50 

(b) Binder and Finisher 
Grade 1 425.90 
Grade 2 421.80 
Grade 3 416.60 

(c) Compositor 
Grade 1 441.60 
Grade 2 427.70 
Grade3 416.60 

(d) Graphic Reproducer 
Grade 1 441.60 
Grade 2 427.70 
Grade 3 416.60 

(e) Printing Machinist 
Grade 1 441.60 
Grade 2 427.70 
Grade 3 416.60 

(0 Small Offset Operator 
Third year 411.70 
Second year 408.10 
First year 404.60 
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(g) Van Driver 
Third year 
Second year 
First year 

(h) Machine Assistant/ 
Storeman/Packer/Fork Lift 
Driver 
Third year 
Second year 
First year 

(i) Tablehand 
Third year 
Second year 
First year 

(j) General Hand or Pallet 
Truck Operator 
Third year 
Second year 
First year 

Per Week 

376.80 
373.20 
370.50 

367.30 
363.70 
360.20 

363.30 
359.70 
356.20 

360.40 
356.80 
353.30 

(2) Leading Hands shall be paid $14.20 per week 
in addition to the rates prescribed herein for the 
class of work. 

(3) Deputy Forepersons shall be paid $27.40 per 
week in addition to the rates prescribed herein for 
the class of work. 

(4) Junior Workers: Where work is performed by 
a junior the minimum rates of wages shall be the 
following percentages of the weekly wage 
prescribed in subclause (1) hereby for adults 
performing the same work: 

Under 16 years of age 25 
16 to 17 years of age 35 
17 to 18 years of age 45 
18 to 19 years of age 55 
19 to 20 years of age 65 
20 to 21 years of age 75 

(5) Apprentices: The minimum weekly rates of 
wages payable to apprentices shall be the following 
percentages of a Grade 2 Compositors wage: 

% 
First year 38 
Second year 48 
Third year 65 
Fourth year 76 

(6) Dirt Money: A worker engaged on work of an 
unusually dirty or offensive nature shall be paid 21 
cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award, with a 
minimum of four hours' work or four hours' pay in 
lieu thereof. 

(7) In calculating the rates of wages prescribed 
in subclauses (1), (4) and (5) of this clause the 
resulting amount shall be taken to the nearest 10 
cents, any part less than five cents to be 
disregarded. 

(8) Operators of visual display terminals and 
mark up personnel shall be paid an additional 
$8.50 per week in addition to the rates otherwise 
prescribed in this award. 

(9) It is a term of this award that the union 
undertakes for the duration of the principles 
determined by the Commission in Court Session in 
application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except consistent 
with the State Wage Principles. 

(10) Training Allowance. 
(a) An allowance at the rate of $7.70 per day 

will be paid to designated training officers 
during periods when they are actually 
engaged in training duties organised by 
the Training Action Group. 

(b) Payment of this allowance for part of a 
day will be made in accordance with the 
provisions of Clause 11. — Mixed 
Functions of this award. 

(c) The Training Action Group will havesole 
responsibility for designating the 
employees who qualify to act as training 
officers and for specifying the periods 
during which training modules will be 
implemented. 

PRIVATE HOSPITAL EMPLOYEES AWARD 
No. 27 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital Service and 
Miscellaneous WA Branch 

and 
St John of God Hospital and Others. 

No. 1021 of 1988. 
COMMISSIONER J.A. NEGUS. 

11th day of October 1989. 

HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 and 
having been satisfied that the applicant has formally 
committed itself to co-operate in a review (to be 
monitored by the Commission) of the award to give 
effect to the Structural Efficiency Principle of the State 
Wage Principles which issued on 9 September 1988 and 
that until 1 July 1989 the applicant will not pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles and with the 
consent of the parties hereby orders: 

(1) That the Private Hospital Employees Award 
1972 No. 27 of 1971 be amended in accordance with 
the following schedule to provide for the inclusion 
of Clause 2A. — State Wage Principles — 
September 1988 to give effect to the applicant's "no 
extra claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 of 1988 
dated 14 September. 

(2) That the Private Hospital Employees Award 
1972 No. 27 of 1971 be varied by increasing the 
wage rate applicable immediately prior to the date 
of this Order by three per cent with effect from 14 
October 1988 in accordance with the rates specified 
in Column A of the following schedule. 

(3) be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by three 
per cent with effect from 14 October 1988 in 
accordance with the rates specified in the following 
schedule. 



(4) be further varied by increasing the wage rate 
resulting from the increase specified in paragraph 
(2) of this Order by a flat amount of $ 10.00 per week 
with effect from 14 April 1989 in accordance with 
the rates specified in Column B of the following 
schedule. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Column Column Column 
ABC 
s s s 

Group 4 — Comprehends the following 
classes of work: 

CSSD Assistant 
First year of employment 
Second year of employment 
Third year of employment 
Fourth year of employment 

and thereafter 

329.50 
334.50 
338.80 
342.30 

339.40 
344.50 
349.00 
352.60 

349.40 
354.50 
359.00 
362.60 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. Arrangement, add the number and 
title 2A. State Wage Principles — September 1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward. except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 34. — Wages: Delete this clause and insert 
the following in lieu: 

34. — Wages. 
(1) The minimum rate of wage per week 

payable under this award shall be as follows: 
Part I — Hospital Employees. 
Group 1 — Comprehends the following 
classes of work: 

Column Column Column 
A B C 
s s s 

Cleaner 
Dining Auendant 
Domestic 
Gardener (Other) 
Hotel Services Assistant 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Maintenance Employee 
Orderly (other) 
Pantry Assistant 
Ward Assistant 
Yard Assistant 
First year of employment 316.30 325.80 335.80 
Second year of employment 320.60 330.20 340.20 
Third year of employment 

and thereafter 324.40 334.10 344.10 
Group 2 — Comprehends the following 
classes of work: 

Gardener (only one 
employed) 

Head Gardener 
House Parent 
Machinist 
Orderly (handling patients) 
Washing Machine Hand 
First year of employment 321.20 330.80 340.80 
Second year of employment 325.70 335.50 345.50 
Third year of employment 

and thereafter 329.80 339.70 349.70 
Group 3 — Comprehends the following 
classes of work: 

Boiler Firing Orderly 
Machinist (who cuts and 

fits garments) 
Shaving Orderly 
Storeperson 
Theatre Orderly 
First year of employment 329.50 339.40 349.40 
Second year of employment 333.70 343.70 353.70 
Third year of employment 

and thereafter 337.60 347.70 357.70 

Part II — Cooks. 
(a) Chef, where appointed as such: 

First year of employment 411.60 423.90 433.90 
Second year of employment 417.60 430.10 440.10 
Third year of employment 

and thereafter 423.40 436.10 446.10 
(b) First Cook, where more than one 

employed: 
First year of employment 378.10 389.40 399.40 
Second year of employment 382.60 394.10 404.10 
Third year of employment 

and thereafter 386.00 397.60 407.60 
(c) Second Cook: 

First year of employment 356.40 367.10 377.10 
Second year of employment 361.10 371.90 381.90 
Third year of employment 

and thereafter 365.00 376.00 386.00 
(d) Cook, only one employed: 

First year of employment 337.90 348.00 358.00 
Second year of employment 342.00 352.30 362.30 
Third year of employment 

and thereafter 345.80 356.20 366.20 
(e) Cook (other): 

First year of employment 333.10 343.10 353.10 
Second year of employment 337.60 347.70 357.70 
Third year of employment 

and thereafter 341.00 351.20 361.20 
(0 Provided that a cook who possesses 

recognised qualifications in the trade of 
cooking shall be paid not less than the 
following: 

First year of employment 386.80 398.40 408.40 
Second year of employment 393.00 404.80 414.80 
Third year of employment 

and thereafter 397.80 409.70 419.70 

Part III — Drivers. 
Group 1 — Drivers of Motor Vehicles: 
(a) Under 1.2 tonnes capacity: 

First year of employment 340.40 350.60 360.60 
Second year of employment 344.10 354.40 364.40 
Third year of employment 

and thereafter 347.70 358.10 368.10 
(b) Exceeding 1.2 tonnes capacity but not 

exceeding three tonnes capacity: 
First year of employment 343.80 354.10 364.10 
Second year of employment 347.30 357.70 367.70 
Third year of employment 

and thereafter 350.80 361.30 371.30 
(c) Exceeding three tonnes capacity: 

First year of employment 347.50 357.90 367.90 
Second year of employment 350.80 361.30 371.30 
Third year of employment 

and thereafter 354.10 364.70 374.70 

Group 2 — Bus Drivers. 
(a) Under 25 passengers: 

First year of employment 346.20 356.60 366.60 
Second year of employment 349.80 360.30 370.30 
Third year of employment 

and thereafter 352.80 363.40 373.40 
(b) 25 passengers and over: 

First year of employment 353.00 363.60 373.60 
Second year of employment 356.20 366.90 376.90 
Third year of employment 

and thereafter 359.30 370.10 380.10 
The rates or wage prescribed in Column A 

shall operate on and from 1 August 1988. 
The rates of wage prescribed in Column B 

shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column C 
shall operate on and from 22 March 1989. 
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Part IV — Junior Hospital Employees, 
The minimum rate of wage payable to 

junior hospital employees shall be the 
following percentage of the prescribed 
wage for an adult employee in his/her first 
year of employment doing the same class 
of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) General Conditions. 
(a) The ordinary wages of any employee, 

placed in charge of three or more 
employees, shall be increased by $13.90 
per week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all 
services whether full-time or part-time 
and regardless of the class of work with 
that employer. Such service shall be 
calculated in periods of calendar years 
from the date of commencement of work 
with the employer and by automatic 
progression subject to satisfactory 
service. 

Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 
19 years shall not be counted in 
determining the total service of an 
employee for the purpose of this clause. 

(c) Acasual employee shall be paid a loading 
of 25 per cent over the rates specified in 
this clause. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein expressed 
by 40. 

POLICE AWARD No. 2 of 1966 
ABORIGINAL POLICE AIDES 

AWARD No. 31 of 1979 
POLICE CADETS AWARD No. 7 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. 2284 of 1989. 

Western Australian Police Union 
of Workers 

and 
Hon Minister for Police. 

No. 2307 of 1989. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. 2309 of 1989. 

COMMISSIONER G.L. FIELDING. 
29th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: These are applications to 
amend the three awards which govern the employment 
of the members of the Western Australian Police Force, 
Police Cadets and Police Aides to increase the rates of 
pay prescribed under those awards in accordance with 
the recently enacted State Wage Principles, more 
particularly, the Structural Efficiency Principle. 

The Minister and the Union are agreed that the rates 
of pay should be increased by $ 15.00 per week for Police 
Aides and Constables other than Senior and First Class 
Constables, by three per cent for other Police Officers 
and by $15.00 per week for a 21 year old Police Cadet 
with proportionately lower amounts for younger 
cadets. 

The parties have entered into a formal agreement 
detailing their commitment to award restructuring and 
structural efficiency generally. The aim of the agree- 
ment is to promote "greater efficiency and effective- 
ness" within the Police Force. Both parties accept that it 
is not possible to broad band or otherwise usefully alter 
the existing classifications comprised in the three 
awards. However, the parties have agreed that there 
should be one award rather than three for the 
employees in question. Furthermore, they have agreed 
to review the award provisions relating to flexibility of 
hours of duty, penalties for shift work, weekend and 
holiday work, the various allowances provided in the 
awards including travelling, relieving and transfer 
allowances which are in dire need of modernisation; to 
consider means of implementing time-off in considera- 
tion for overtime, and to review the means by which 
annual leave is taken and by which the existing 38 hour 
week is implemented. In addition, parties have agreed 
that the existing training methods should be changed to 
enable members of the Force to be more multi- 
skilled. 

The parties have agreed to and implemented a 
number of measures not requiring award amendments 
relating to the taking of leave without pay, formalised 
exit interviews, work rehabilitation programmes for 
stress related and long term illnesses, and an employee 
assistance programme covering employment, social, 
financial and matrimonial matters each all of which is 
designed to reduce the loss of skilled personnel. In 



addition, they have implemented, at least in part more 
flexibile arrangements for shift work than the award 
allows. Further, in the case of Police Aides a working 
party has been established to review the Aboriginal 
Police Aides Scheme, which review is almost complete 
and embodies draft recommendations designed to 
overcome many of the present shortcomings of the 
Scheme. 

The parties merely seek on this occasion to amend the 
awards by increasing the rates of pay in accordance 
with their agreements. However, the Commission in 
Court Session in the recent State Wage Case 
(Application 1940/89: 8 September 1989) made it 
abundantly clear that "Structural Efficiency is no 
longer a formal undertaking to discuss matters or to 
place certain items on an agenda; it is change, which is 
to be reflected in restructured awards. It is the fact that 
an award variation and the substance of those 
amendments which attracts the adjustment to wages 
available under the National Wage Decision (Print 
H9100)". Thus it is not sufficient that the parties to an 
application of this nature do nothing more than 
establish that they have an agenda for reform. The 
reform must at least in part be executed. 

In this case the parties are sufficiently advanced in 
the review of the awards to present a single award to 
replace the existing three awards but are reluctant to do 
that now since their negotiations are likely to lead to 
further amendments. They would prefer to present the 
application for a single award when all is complete and 
that is expected to be in the not too distant future. The 
parties are however, agreed that the existing awards 
could be amended to provide for and reflect the 
flexibility in hours of work which they have agreed 
upon and in certain cases implemented. 

In those circumstances and having regard to the non 
award measures already implemented to which I have 
referred, and to the extent of agreement reached 
between the parties on other matters, I am prepared to 
hold that they have done enough to comply with the 
Principles. In so doing I have regard to some extent, to 
the observations of the Federal Commission when 
considering a similar application in respect of the 
National Building Trades Construction Award 1975 
and others (Print H9530) that "(i)t is necessary when 
considering an application for a first adjustment under 
the Principle to have regard to the whole of the 
evidence, not only that in support of immediate award 
variation. If it can be concluded that the parties have 
produced tangible evidence of a genuine reform 
programme which is being progressively developed and 
applied, the requirements of the Principle will have 
been satisfied". I have not the slightest doubt that in this 
case a genuine reform programme is being 
progressively developed and applied. Indeed, I am 
satisfied that a significant part has been performed and 
that the programme is proceeding with a good deal of 
haste. 

Initially I was somewhat concerned that the Police 
Aides and Cadets should receive an increase of as much 
as $15.00 per week or a derivative thereof. The Union 
and the Minister in part justification of their agreement 
in this respect relied upon the recent approval given by 
the Commission, differently constituted, to salary 
adjustments for government officers including Public 
Servants, which included increases of the same amount 
for Level 1 officers. That might be seen as a fair 
precedent having regard to the historical basis for fixing 
rates of pay for the Police Aides and Cadets. However, 
what I find more convincing than the historical basis 
for determining the rates of pay of those positions, 
which in an exercise of structural efficiency must 
necessarily be open to review, is the comparison of the 
skills required in the compared vocations. Although I 
remain somewhat diffident about the quantum, I find it 

impossible to conclude having regard to the 
educational and other qualifications required for 
appointment as a Police Aide or Cadet, the training 
required, and the very stringent and special 
requirements of the Police Act and Regulations that the 
skills are any less than those required of the majority of 
Level 1 government officers. In these circumstances 
and in the interests of consistency but somewhat 
reluctantly, I accept the submission of both parties that 
rates of pay for Police Aides and Cadets should be 
increased by $15.00 per week and not something less. 

The claim is therefore allowed but upon the 
condition that the awards are amended to incorporate 
flexibility in the adjustment to the hours of work 
currently provided under the awards. 

Appearances: Mr P.J.E. Stingemore on behalf of the 
Applicant. 

Mr J.F. Flood on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. 2284 of 1989. 

POLICE AWARD No. 2 of 1966. 
COMMISSIONER G.L. FIELDING. 

29th day of September 1989. 

Order. 
HAVING heard Mr P.J.E. Stingemore on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders — 

That the Police Award No. 2 of 1966 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

2. Arrangement insert 2A. Wage Fixing Principles. 
2. Clause 2.—Arrangement: Immediately following 

this clause insert a new clause as follows — 
2A.—Wage Fixing Principles. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

3.—Clause 6.—Salaries: Delete this clause and insert 
in lieu thereof — 

6.—Salaries. 
(1) The rates payable in respect of the ordinary 

hours of duty shall be as prescribed hereunder. 
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The rates prescribed for Commissioned Officers 
include allowances for duties performed beyond 40 
hours per week and for work performed on public 
holidays and at weekends. 

The salaries to be paid to a member designated 
in this paragraph shall be in accordance with the 
following scale. 

Per 
Annum 

$ 
(a) Commissioned Officers 

Commander 61 737 
Chief Superintendent 60 266 
Superintendent 54 437 
Chief Inspector 50 557 
Inspector 48 022 

(b) Uniformed and Detective 
Sergeants 

Senior Sergeant 35 526 
First Class Sergeant 32 763 
Sergeant 30 816 

(c) Other Ranks 
Senior Constable 29 022 
Constable First Class 26 536 
Fifth year of service and 

thereafter 24 906 
Fourth year of service 24 310 
Third year of service 23 715 
Second year of service 23 271 
First year of service 22 829 

(2)(a) For the purpose of ascertaining the rate 
per fortnight the total annual salary shall be 
multiplied by 12 and divided by 313. 

(b) For the purpose of ascertaining the rate per 
day the rate per fortnight shall be divided by 10. 

(3) Salaries shall be paid by direct funds transfer 
to the credit of an account nominated by the 
employee at a bank, building society or credit 
union approved by the Under Treasurer or an 
Accountable Officer. Provided that where such 
form of payment is impracticable or where some 
exceptional circumstances exist, and by agree- 
ment between the Minister and the Union, 
payment by cheque may be made. 

4. Clause 18.—Hours of Duty: Delete subclause (10) 
and insert in lieu thereof — 

(10)(a) Where, in the opinion of a 
Commissioned Officer it is in the public interest to 
do so, because of a special event or other extra- 
ordinary occurrence requiring optimum man- 
power availability, the commencing times of 
employees' shifts may be varied on a daily basis. 

(b) The shift arrangements prescribed herein 
may be varied from time to time with the consent of 
the Commissioner and the Union to meet the needs 
of a particular station or centre. 

5. Clause 20.—Extra Payment for Weekend and 
Other Duty. Delete this clause and insert in lieu 
thereof— 

20.—Extra Payment for Weekend and 
Other Duty. 

(1) For shift work and for work performed 
between midnight Friday and midnight Sunday 
and on public holidays, employees other than 
Commissioned Officers shall be paid the following 
allowances: 

Per 
Annum 

$ 
Sergeant 

Senior Sergeant 3 553 
First Class Sergeant 3 276 
Sergeant 3 082 

Per 
Annum 

S 
Constables (including Uniformed 
and Plain Clothes Police and 
Detectives) 

Senior Constable 2 902 
Constable First Class 2 654 
Fifth year of service and thereafter 2 491 
Fourth year of service 2 431 
Third year of service 2 372 
Second year of service 2 327 
First year of service 2 283 

(2) The provision of this clause shall not apply 
in respect of payment forpro rata annual leave due 
to an employee on resignation. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. 2309 of 1989. 

POLICE CADETS AWARD No. 7 of 1976. 
COMMISSIONER G.L. FIELDING. 

29th day of September 1989. 

Order. 
HAVING heard Mr P.J.E. Stingemore on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Police Cadets Award No. 7 of 1976 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the date hereof. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

2. Arrangement insert 2A. Wage Fixing Principles. 
2. Clause 2.—Arrangement: Immediately following 

this clause insert a new clause as follows — 
2A.—Wage Fixing Principles. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

3. Clause 9.—Rates of Pay: Delete this clause and 
insert in lieu thereof — 

9.—Rates of Pay. 
(1) The rates payable in respect of the ordinary 

hours of duty for Cadets shall be as described 
hereunder: 
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Per Annum 
$ 

Under 17 years 9 788 
17 years 11439 
18 years 13 343 
19 years 15 444 
20 years 17 343 
21 years 19 052 
(2) Salaries shall be paid by direct funds transfer 

to the credit of an account nominated by the 
employee at a bank, building society or credit 
union approved by the Under Treasurer or an 
Accountable Officer. Provided that where such 
form of payment is impracticable or where some 
exceptional circumstances exist, and by agree- 
ment between the Minister and the Union, 
payment by cheque may be made. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union 

of Workers 
and 

Hon Minister for Police. 
No. 2307 of 1989. 

ABORIGINAL POLICE AIDES 
AWARD No. 31 of 1979. 

COMMISSIONER G.L. FIELDING. 
29th day of September 1989. 

Order. 
HAVING heard Mr P J.E. Stingemore on behalf of the 
Applicant and Mr J.E. Flood on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989 
dated 8 September 1989. and by consent, hereby 
orders— 

That the Aboriginal Police Aides Award No. 31 
of 1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

2. Arrangement insert 2A. Wage Fixing Principles. 
2. Clause 2.—Arrangement: Immediately following 

this clause insert a new clause as follows — 
2A.—Wage Fixing Principles. 

It is a term of this award that the union 
undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

3. Clause 6.—Salaries: Delete this clause and insert 
in lieu thereof — 

6.—Salaries. 
(1) The rates payable in respect of the ordinary 

hours of duty shall be as described hereunder: 

Per Annum 
$ 

Police Aide 21057 
First Class Aide 21883 
Senior Aide 23 979 
(2) Salaries shall be paid by direct funds transfer 

to the credit of an account nominated by the 
employee at a bank, building society or credit 
union approved by the Under Treasurer or an 
Accountable Officer. 

Provided that where such form of payment is 
impracticable or where some exceptional 
circumstances exist, and by agreement between the 
Minister and the Union, payment by cheque may 
be made. 

4. Clause 14.—Hours of Duty: Delete subclause (7) 
and insert in lieu thereof — 

(7)(a) Where. in the opinion of a 
Commissioned Officer it is in the public interest to 
do so. because of a special event or other extra- 
ordinary occurrence requiring optimum 
manpower availability, the commencing times of 
employees' shifts may be varied on a daily basis. 

(b) The shift arrangements prescribed herein 
may be varied from time to time with the consent of 
the Commissioner and the Union to meet the needs 
of a particular station or centre. 

RAILWAY EMPLOYEES' AWARD No. 18 of 1969 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others 

and 
Western Australian Government 

Railways Commission. 
No. 145 of 1989. 

COMMISSIONER R.N. GEORGE. 
25th day of September 1989. 

Order. 
HAVING heard Mr F. Logan on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and Mr R. Easthope on behalf of the respondent, 
and by consent, the Commission, being satisfied that 
the matter is consistent with the Principles enunciated 
by the State Wage Case Decision — September 1989 
and, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Railway Employees' Award No. 18 of 
1969 be varied in accordance with the following 
schedule and that such variation shall have effect 
as from the beginning of the first pay period 
commencing on or after the 25 th day of September 
1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the number and 

words "29 — Deleted" and insert in lieu the number and 
words "29 — Paid Leave for English Language 
Training". 
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2. Clause 29. — Deleted: Delete this clause and insert 
in lieu: 

29. — Paid Leave for English Language Training. 
(1) Leave during normal working hours, 

without loss of pay. shall be granted to employees 
from non-English speaking backgrounds who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
Commission and the appropriate union(s). 

(2) Leave will be granted to enable the 
employees selected to achieve an acceptable level 
of vocational English proficiency. In this respect 
the tuition content, with specific aims and 
objectives incorporating the pertinent factors at 
subclause (3) of this clause, shall be agreed between 
the employer, the union(s) and the Adult Migrant 
Education Service or other approved Authority 
conducting the training. 

(3) Subject to appropriate needs assessment, 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication safety and welfare, and 
productivity within the worker's current position, 
as well as those positions to which the worker may 
be considered for promotion or redeployment. It 
will also take account of issues in relation to 
training, re-training and multi-skilling, award 
restructuring, industrial relations and safety 
provisions, and equal opportunity employment 
legislation. 

RAILWAY EMPLOYEES' 
AWARD No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Australian Government 
Railways Commission. 

No. CR237 of 1988. 
COMMISSIONER S.A. KENNEDY. 

19th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979. The schedule attached to the memorandum of 
matters in dispute is in the following terms — 

The parties are in dispute over the terms and 
conditions to apply to work done inside petrol 
tankers. 

The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia (the 
Union) claims that as a consequence of changes in 
work practices, the following is justified for 
employees of the respondent required to work in 
petrol tankers. 

1. An allowance of $7.80 per week for the 
holding of a first aid certificate. 

2. An allowance of $30.00 per week for the 
extra skills and knowledge utilised in the 
work in question. 

3. An allowance to compensate for the 
difficulties encountered in the wearing of 
equipment, etc. such allowance to equate to 
the difference between what is currently 
received by the employees and Group 4 
Allowance. 

It seeks an Order for a variation to the Railway 
Employees' Award No. 18 of 1969 to provide for 
these. 

The respondent denies that there is any merit in 
any of these claims and opposes the issuance of 
such an Order. 

At the outset of proceedings the Union sought leave to 
amend its claim by inserting "2. An allowance of $200 
per annum for the extra skills and knowledge uti lised in 
the work in question" in lieu of the existing. Leave was 
granted to so amend the claim. 

The employees concerned are either fitters or boiler- 
makers. 

The background to this matter is that following 
concerns raised about safety aspects of maintenance 
work carried out inside fuel tankers at Westrail 
premises, and particularly concerns about the 
possibility of noxious fumes, steps were taken to 
introduce appropriate safety measures. It is notable that 
these were largely developed "on the job" with 
consultation both there and with specialist 
organisations. The upshot was that the decision was 
taken that maintenance work in fuel tankers would be 
carried out only by employees who met certain criteria 
and only in accordance with certain specified 
procedures. 

The criteria are: the employee must be between 18 
and 40 years of age and physically capable of entering 
and exiting the tankers, fully kitted, have passed a 
specified eye test, lung function test, blood pressure test 
and hearing test, be of a certain size and submit to a 
urine test. And the employee must hold a first aid 
certificate from the St John's Ambulance Association, 
have successfully completed a three day breathing 
apparatus course including a written examination 
conducted by the WA Fire Brigade Board and a one day 
industrial fire fighting course including a written 
examination conducted by the same authority, and as 
well have a full working knowledge of the relevant 
safety equipment and its maintenance, the atmosphere 
analysing equipment and the actual procedure. 

The fuels carried in the tankers include petrol, 
distillate, kerosene and furnace fuel oil. The tanks are 
cleaned prior to any maintenance work being carried 
out. It is expected that on average, the work will be done 
over one day per working week. 

The procedure includes checking the air inside the 
tanker before any employee enters it and then he only 
does so after checking his equipment, donning the 
requisite gear and when an observer, fully kitted, is in 
place. The observer remains within sight of the 
employee carrying out the work at all times and an 
emergency crew is on call by bleeper in the event that 
extra assistance is needed. 

At the outset of its submissions Westrail sought a 
ruling from the Commission that the claim not be 
permitted to proceed on the basis that in another 
application already filed in the Commission (Matter 
No. 1181 of 1988) the Union sought a variation to the 
Railway Employees' Award No. 18 of 1969 to provide for 
a first aid allowance. However, it was established that 
this application has not been proceeded with to the 
point of hearing and is not therefore before the 
Commission in any form. The course suggested was 
rejected. 
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Westrail opposed the establishment of any disability 
allowance on the basis that an employer taking 
responsible steps to ensure safe working conditions 
should not be penalised by having to meet extra costs of 
the nature of allowances. According to Westrail, the 
safer working environment was the reward for the 
employee. However, if that submission was not 
accepted, Westrail objected to any parallel being drawn 
with conditions in the SEC and drew attention to two 
areas within Westrail operations where disability 
allowances over and beyond the common disability 
allowances were paid. One is 34 cents per hour for 
sandblasting. The other is $1.47 per hour paid to 
employees working in the asbestos removal shed. 

Inspections were carried out in the rolling stock 
maintenance area at the Midland Workshops of the 
procedure required for carrying out maintenance work 
inside a fuel tanker. As well the sandblasting area and 
the asbestos removal shed, and the attendant protective 
clothing and gear used in work there was inspected. 

As to Westrail's prime objection to the awarding of an 
allowance for disabilities associated with the wearing of 
protective clothing I adopt the reasoning of Salmon C. 
in Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and State Energy 
Commission of Western Australia (67 WAIG 661) and 
that of Johnson C. in a case involving the same parties 
some time earlier (65 WAIG 2320). 

Essentially this reasoning is that there are occasions 
when an employer supplies safety equipment for which 
compensation for disabilities experienced is simply not 
warranted. The wearing of safety helmets is a prime 
example. However, where it is demonstrably the case 
that the requirement to wear safety gear over and 
beyond the norm and in conditions which make the 
carrying out of ordinary duties unduly uncomfortable 
or difficult then a disability allowance may be 
warranted. 

I believe that the circumstances which exist in this 
instance do warrant such a consideration. 

The Union's proposal for the basis of calculation of 
such a disability allowance was not expanded on and 
there is no reason before me which persuades me to that 
course. Indeed, I think there is merit in the Westrail 
proposition that if a disability allowance is to be struck 
then regard should be had for those already applying in 
the sandblasting and asbestos removal work. Of these it 
is that applying to the removal of asbestos from 
rollingstock which is most comparable. That rate as 
currently prescribed in subclause (27)(a) of Clause 31 
Special Rates and Conditions of the Railway 
Employees' Award No. 18 of 1969 is $1.47 per hour. 

In my view, having regard for the degree of disability 
involved in maintenance work in the prescribed gear 
and attendant conditions inside petrol tankers, 
warrants a similar allowance of $1.47 per hour. I make 
clear that this does not encompass any confined space 
disability for which there is already provision. 

The allowance claimed for the holding of a first aid 
certificate the Union told the Commission was based on 
that applying in other awards, though none were 
specified. Westrail strenuously opposed any such 
allowance and the attention of the Commission was 
drawn to the long history of Westrail in encouraging its 
employees to undertake first aid training. Effectively, it 
submitted, this policy was not only of benefit to Westrail 
but to the community at large and to order the payment 
of an allowance for the holding of such a certificate 
could well lead to flow ons and a consequent re- 
appraisal of Westrail's policy in the light of costs. The 
Commission was told that currently only two 
employees were required to hold first aid certificates, 
both of whom were specifically employed for the 

provision of health and safety and whose wage rates 
encompassed recognition of the appropriate 
qualifications. 

In considering the claim in this matter it seems to me 
that the fact that it is a prerequisite for an employee 
doing the work in question to hold a current first aid 
certificate distinguishes this situation from that 
commonly prevailing in Westrail. For this reason I 
consider the claim has some merit. On the same 
reasoning I consider that the claim for recognition of 
the skills and knowledge acquired in the other courses 
as specified, successful completion of these also being 
prerequisites for the carrying out of the work, has merit. 
But the fundamental consideration is the fact that the 
specific skills and knowledge acquired have been 
designated as necessary to the carrying out of the work 
at all and are clearly over and beyond those skills 
encompassed in the wage rate for the employees 
concerned to a degree where some recognition is 
warranted. 

I do not consider that the other submissions 
advanced by the Union, such as the need for a certain 
standard of health, etc and the need to meet various 
physical criteria have any bearing. 

The question then remains what rate should be 
struck. The Union's claim is for two allowances. One 
being a weekly allowance for the holding of a first aid 
certificate. The other bieng an annual allowance being 
based, it appears, on some such allowance applying in 
the State Energy Commission. As to this last there is no 
detail before the Commission and the submission does 
not advance the Union's cause at all. 

Further, having found merit in the submission that 
there is an amalgam of extra skills necessary for 
carrying out the work in question, I see no good reason 
for artificially dividing up that recognition by 
establishing bits of it in different rates. It is the work to 
be performed and the skills to be appliled which are 
relevant. 

It follows from the foregoing when considered in the 
light of the fact that the work is not performed regularly 
that there is no good reason why any such allowance 
should be struck on a weekly or annual basis. 

I have concluded that the extra skills and knowledge 
required for the carrying out of work on the 
maintenance work inside petrol tankers warrants an 
hourly allowance of 30 cents per hour. 

I make clear that these allowances would have 
application to not only the person actually carrying out 
the work but also the observer. 

Of course what has been determined here so far as the 
allowance for extra skills and knowledge is concerned 
does not preclude such working conditions from being 
part of a broader evaluation pursuant to the Structural 
Efficiency Principle. 

Appearances: Mr B. Harwood on behalf of the 
Applicant. 

Mr A. Hassell on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Western Australian Government 
Railways Commission. 

No. CR237 of 1989. 
RAILWAY EMPLOYEES- 
AWARD No. 18 of 1969. 

COMMISSIONER S.A. KENNEDY. 
29th day of September 1989. 

Order. 
HAVING heard Mr B. Harwood on behalf of the 
Applicant and Mr A. Hassell on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees' Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 27th day of June 
1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Special Rates and Provisions: Following 

subclause (31) Computer/Numerically Controlled 
Machinery insert a new subclause (32) Maintenance 
Work Performed in Fuel Tankers as follows — 

(32) Maintenance Work Performed in Fuel 
Tankers. 

(a) An employee required to perform main- 
tenance work in fuel tankers or attend as an 
observer shall be paid $1.47 per hour while 
so working for the disabilities so 
encountered. 

(b) An employee required to perform main- 
tenance work in fuel tankers or attend as an 
observer shall be paid 30 cents per hour 
while so working for the extra skills and 
knowledge required for carrying out such 
work. 

RAILWAY EMPLOYEES 
AWARD No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers. 
West Australian Branch and Others. 

No. 1284 of 1988. 
COMMISSIONER S.A. KENNEDY. 

20th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This is an application to vary 
the Railway Employees Award No. 18 of 1969. It was 
filed on 7 October 1988. By it the Western Australian 
Government Railways Commission (hereinafter 
"Westrail") seeks to vary Clause 28.—Away From 
Home and Meal Alowances by deleting (b), (c) and (d), 
of subclause (2) of that clause and inserting provisions 
in lieu. Answers objecting to the claim were filed by the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia (hereinafter "the AMWSU") and 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth (hereinafter "the 
ETU"). No answers were filed by the Australian 
Railways Union of Workers, West Australian Branch 
(hereinafter "the ARU") or the Australasian Society of 
Engineers, Moulders and Foundry Workers Union, 
Industrial Union of Workers, Western Australian 
Branch (hereinafter "the ASE"). 

The essence of the objection filed by the AMWSU 
and the ETU was that to amend the Award in the 
manner sought at that time would be premature given 
the negotiations which had occurred and the prospects 
for conciliation. 

In May 1989 Westrail requested that the matter be 
listed for hearing and submitted an amended schedule 
based on further discussions between it and unions. At 
that time it was indicated that the main difference 
between the parties was a counter proposal by the 
unions that an open "service order" should be made 
available to provide for occasions when the cost of 
hotel/motel accommodation was above $71.70 per day. 
Westrail's position was that that rate was the same as the 
Public Service rate and that applying an average rate for 
reasonable accommodation with Clause 26(6)(a) of the 
Railway Employees Award No. 18 of 1969 making 
provision for approval of an additional allowance in 
special circumstances. 

A conference pursuant to section 32 of the Industrial 
Relations Act 1979 was convened before the 
Commission as constituted. It was attended by 
representatives of the ARU. the ETU and Westrail. As a 
consequence the parties agreed to have further 
discussions with a view to resolving their differences. 
Subsequently Westrail advised that it had put a further 
proposal to the Unions but had received no response, 
and it sought a postponement of the then set hearing 
date. That occurred and the conference was 
reconvened. It was attended by representatives of 
Westrail, the ETU. the AMWSU and the ARU. The 
conference adjourned with the parties agreeing to the 
amended schedule tabled by Westrail subject to 
specified understandings. These were that it was 
accepted that when an employee considered that 
circumstances existed in a particular case such to justify 
the payment of an amount in addition to the allowances 
prescribed in the proposed variation, the employee 
would be entitled to raise such claim for reimbursement 
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for consideration pursuant to Clause 28(6)(a) of the 
Award; that where such a claim is raised and is rejected 
in whole or part by the relevant Head of Branch, the 
reasons for such would be specified to the employee at 
that time; that it was clarified by Westrail that when an 
allowance would be payable under the terms of the 
proposed schedule, it may be in the form of a cash 
advance to the extent that such facility is available or in 
the form of a service order to the amount specified in the 
schedule; that the situation of workers' compensation 
would be the subject of an exchange of letters; and that 
the parties agreed on a term of three months for the 
application of an Order pursuant to section 32 of the Act 
to enable its application to be reviewed. This course was 
acceptable to the Commission. 

The Minutes of the Proposed Order in the agreed 
terms was duly made available to all parties and a 
Speaking to those Minutes was held. Appearances were 
made on behalf of Westrail, the ARU and the ETU. 
There was no appearance by or on behalf of the 
AMWSU or ASE. The submissions put by the ETU 
went to the matters summarised out of the section 32 
conference. The submissions of the ARU went to an 
additional issue of the operation of the 42 days 
provision. There were no other substantive submissions 
and the Order issued by consent with a term of three 
months commencing on 7 August 1989. 

The terms of the Order provided that, 
notwithstanding the terms of subclause (2)(b). (c) and 
(d) of Clause 28.—Away From Home and Meal 
Allowances, the following would apply in lieu — 

(b) (i) Hotel or motel accommodation may be 
utilised at the option of the employee in 
which case an allowance of $76.90 per day 
for the first 42 days at any one location 
and $38.45 per day thereafter shall be paid 
to cover the cost of accommodation, 
meals and incidental expenses. The 
employee shall advise the employer of the 
type of accommodation occupied. 

(ii) Reimbursement for part of a day shall be 
as follows: Breakfast 12.5 per cent of daily 
rate; Lunch 12.5 per cent of daily rate; 
Dinner 25 per cent of daily rate; and Bed 
50 per cent of daily rate: Provided that 
payment for meals on departure and 
arrival shall only apply where the 
circumstances of the trip were such that 
the employee could not reasonably be 
expected to have the meal at the 
employee's home or lodging before 
departure or after arrival and the 
employee shall advise that each meal 
claimed was actually purchased. 

(iii) Notwithstanding (i) above, the employer 
may, at the employer's discretion, for the 
purpose of seminars, training courses and 
the like, bulk book hotel or motel 
accommodation with full board and in 
lieu of (b)(i) above pay the employee an 
incidental allowance of $5.35 per day. 

(c) An employee who is required to travel, for 
relief purpose, outside of the metropolitan 
area may, subject to the prior approval of the 
employer, elect to use private motor vehicle 
transport to travel in the employee's own time 
to and from the relieving location at the 
beginning and end of the relief period and be 
paid an allowance of 20.51 cents per kilometre 
in recognition of the cost and time taken. 

(d) Notwithstanding the provisions of subclause 
(2)(a)(ii) of this clause accommodation as 
described in subclause (2)(f) may be 
permanently allocated to an employee who 

regularly travels and camps away from the 
home station and such accommodation shall 
be occupied by the employees concerned at 
the discretion of the employer. Hotel or motel 
accommodation may be arranged at the 
employer's discretion to supplement the 
employer's accommodation. 

At this point it is convenient to set down the current 
terms of Clause 28.—Away From Home and Meal 
Allowances in the Railway Employees Award No. 18 of 
1969. They are as follows. The provisions which the 
parties agreed to have superseded by the terms of the 
section 12 order are underlined. 

(1) The following allowances shall be granted to 
Area Train Despatchers, Guards, Motor Bus 
Drivers, Ticket Examiners and Conductors who 
are booked off or temporarily lodging away from 
their home station — 

(a) For the first 30 hours or part thereof, the sum 
of $21.44 where attended and $23.16 where 
unattended barracks are provided and 
$26.59 where there are no barracks. 

(b) After the first 30 hours and up to seven days, 
the sum of 98 cents per hour and thereafter 
83 cents per hour: Provided that the 
reduction from 98 cents to 83 cents shall be 
made only in cases where the worker shall 
be stationed for over seven days in one 
place; Provided that a deduction of $6.98 per 
day or night with a maximum of $34.90 per 
week, shall be made where attended 
barracks are provided and a deduction of 
$3.49 per day or night, with a maximum of 
$17.45 per week shall be made where 
unattended barracks are provided. No such 
deduction shall be made if the worker 
returns to the worker's home station within 
44 hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking off 
at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) hereof, a worker 
booked off or temporarily lodging in a 
district carrying a district allowance shall be 
granted such allowance or, if already in 
receipt of a district allowance, shall be 
granted the difference between such allow- 
ance and any higher allowance applicable 
to the district in which the worker is booked 
off or lodging; a day's allowance to be 
granted for the first 30 hours or any part 
thereof, and each subsequent 24 hours or 
part thereof; time to be calculated from time 
of departure from home station to time of 
departure from foreign station. The district 
allowance at the place booked off or 
temporarily lodging shall be applicable to a 
single worker. 

(e) Workers shall not be booked off away from 
their home station for two Sundays in 
succession where it can be avoided by any 
reasonable arrangement. 

(2) (a)(i) Workers other than those specified 
in subclause (1) hereof temporarily 
lodging away from their home 
station shall be paid an allowance of 
$19.80 per day. 

(ii) When available the employer's 
accommodation may be occupied by 
the worker free of charge, provided 
that it shall be optional^ for the 
worker to use the employer's accom- 
modation and/or the employer to 
allow them to do so. 
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(b) Where the absence from the home station 
is for less than seven days hotel or motel accom- 
modation may be utilised at the option of the 
worker in which case an allowance of $48.65 per 
day shall be paid. The employee shall provide the 
employer with details of the accommodation. 
This allowance may be extended at the discretion 
of the employer to cover absences of seven days or 
more. 

(c) (i) Where in any case the absence from 
the home station is for seven days or 
longer meals and accommodation of a 
reasonable standard may be provided 
as agreed between the parties at the 
discretion of the employer in lieu of 
the allowance provided in paragraphs 
(a) and (b) of this subclause. 

(ii) In addition to the arrangement pro- 
vided in the preceding subparagraph 
the worker shall be paid an allowance 
to meet incidental expenses as follows: 

Up to eight days absence — $4.38 per 
day. 

Over eight days absence — $6.54 per 
day from first day of absence. 

(iii) In the event of a failure to reach 
agreement in accordance with sub- 
paragraph (i) of this section the 
matter shall be determined by a Board 
of Reference. 

(d) Notwithstanding the provisions of sub- 
clause (2)(a)(ii) of this clause accommodation as 
described in subclause (2)(f) may be permanently 
allocated to a worker who regularly travels and 
camps away from the home station and such 
accommodation shall be occupied by the 
employees concerned at the discretion of the 
employer. 

(e) The allowances provided in this subclause 
shall be calculated from the time of leaving to the 
time of returning to home station. 

(f) For the purpose of this clause employers 
accommodation means barracks; or caravans, on 
rail vans, single quarters and cabins equipped in a 
like manner. Such accommodation shall be on a 
non share basis where practicable. 

(3) In addition to the allowances provided for in 
subclause (2) hereof, a worker booked off or 
temporarily lodging in a district carrying a district 
allowance shall be granted such allowance, or, if 
already in receipt of a district allowance, shall be 
granted the difference between such allowance and 
any higher allowance applicable to the district in 
which the worker is booked off or lodging; a day's 
allowance to be granted for the first 24 hours or any 
part thereof, time to be calculated from time of 
departure from home station to time of departure 
from foreign station. 
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The district allowance at the place booked off or 
temporarily lodging shall be as prescribed in 
subclause (1) of Clause 32.—District Allowance. 

(4)(a) Any worker other than a worker covered 
by Clause 30 absent from the worker's home station 
on duty (not being a worker temporarily lodging 
away from the worker's home station) shall be paid 
$5.00 for the second and succeeding meal. 

(b) If such worker in fact incurs expense 
additional to that which the worker would have 
incurred at the home station in procuring the 
worker's first meal and submits proof satisfactory 
to the employer of such additional expense, the 
worker shall be reimbursed the actual additional 
expense incurred up to a maximum of $5.00. 

(5) Where a worker, who is not entitled to 
payment under the foregoing provisions of this 
clause, without being notified on the previous day. 
is required to continue working after the worker's 
usual finishing time or rostered finishing time the 
worker shall be provided with any meal required or 
be paid $5.00 in lieu thereof — 

(a) If the worker is a worker, other than one in 
the Traffic Section and is required to so 
work for more than 1% hours or until after 
1800 hours; or 

(b) If the worker is a worker in the Traffic 
Section, other then one for whom an 
allowance is prescribed in subclause (2) of 
Clause 30.—Allowances and Arrangements 
for Area Train Despatchers, Guards and 
Motor Bus Drivers, and the worker's hours 
of duty have been extended by more than 
one hour beyond a recognised meal 
period. 

General. 
(6)(a) The employer may in the employer's 

discretion make any allowance in addition to those 
provided in the foregoing subclauses and the Head 
of the Branch shall also have discretion to make 
any such additional allowances as may under the 
circumstances be justified. 

(b) No away-from-home allowance shall be 
granted to any worker stationed in the suburban 
area in respect of any absence from the worker's 
home station within the suburban area, unless in 
special circumstances upon the approval of the 
Commissioner of Railways. 

Any dispute arising out of the provision of this 
paragraph may be referred to the Board of 
Reference for determination. 

(c) The foregoing allowances will not be 
paid — 

(i) during any period of absence from duty 
unless absence is due to sickness of the 
worker, and does not exceed one week; 

(ii) during any period of annual or long service 
leave. 

(d) When a Traffic Section worker in the 
suburban area is required to work at a suburban 
depot or station other than the depot or station at 
which the worker is stationed the following shall 
apply — 

(i) for the first week an allowance of 21 cents 
per kilometre in both directions between 
depots or stations will be paid. 

(ii) for periods of more than one week where the 
distance the worker is required to travel 
from the worker's home to the depot or 
station where the worker is working is 
greater than the distance the worker is 
required to travel from the worker's home to 
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the depot or station where the worker is 
usually stationed, the worker will be paid an 
allowance of 35.75 cents per kilometre in 
both directions for extra distance the worker 
is required to travel, such allowances 
specified in subparagraphs (i) and (ii) of this 
paragraph are to be in recognition of the 
cost and time taken for the extra distance to 
be travelled. 

On 24 August 1989. just 17 days after the section 32 
order came into effect, the ARU filed for an urgent 
conference regarding a dispute with Westrail over the 
application of its terms (Matter No. C752 of 1989). 
Conferences before the Commission as constituted 
were held on 28 and 30 August 1989 in an effort to 
resolve the dispute but to no avail. 

In essence the issue between the ARU and Westrail 
which was identified at the conference concerned 
Westraifs decision to bulk book accommodation for 
certain employees absent from their home depots. 
According to Westrail this was no more than was 
originally intended in that it regularised arrangements 
by distinguishing between those employees who were 
away from home for reasons of relief work or such 
temporary reason [who would be entitled to the 
allowance of $76.90 per day as specified in (b)(ii) of the 
schedule and who would be responsible for their own 
accommodation and expenses] and those employees 
who were away from home for reasons to do with their 
regular work such as for line maintenance (who would 
be booked into full board accommodation of Westraifs 
choosing and would be paid an incidental allowance of 
$5.35 per day). The ARU claimed that this distinction 
had never been a subject in the discussions between the 
parties over the many months since the dispute arose in 
1987 a nd that what Westrail was now doing was not only 
unfair and discriminatory but. in fact, it was a reduction 
in the conditions which had applied to the employees 
concerned in that for some time they had been paid a 
daily allowance of $48.65 in accordance with the terms 
of the existing subclause (2)(b) of Clause 28 of the 
Award. 

The parties failed to reach any agreement at the 
conference on the application of the terms of the section 
32 order. Accordingly 1 informed the parties that the 
application to vary the Award would be listed for 
arbitration. Pending that arbitration the status quo was 
to be applied. To facilitate the listing of the matter the 
parties at the conference — Westrail, the ETU and the 
ARU were directed to specify their respective positions. 
These were as follows: 

Westrail sought a variation of the Award in the terms 
of the schedule attached to the section 32 order but with 
the following amendments: 

— the insertion of the words "For temporary 
relief or infrequent work away from home 
depot" before the words "hotel or motel 
accommodation" in subclause (2)(b)(i); and 

— the addition of the words "in which case the 
employer will bulk book the accommodation 
with full board and in lieu of (2)(a)(i) and 
(2)(b)(ii) above pay the employee an 
incidental allowance of $5.35 per day" after the 
words "employers accommodation" in 
subclause (2)(d). 

The ARU objected to this claim and counter 
proposed that the Award be varied in the terms of the 
section 32 order. The ETU opposed Westraifs claim. 

At the hearing of this matter Westrail acknowledged 
that a survey of 1988 time sheets of the employees over 
which this latest dispute had occurred and service 
orders applicable indicated that they had been paid an 
allowance of $48.65 per day for absences of under seven 

days with significant amounts via service orders for 
absences over seven days. That is effectively that the 
provisions of subclause (2)(d) had not been applied to 
them. 

The application before the Commission actually 
originated in a dispute in May 1987 over the standard of 
accommodation available under the existing 
provisions for motive power employees who, for work 
reasons, had to stay away from their home locations. 
Following discussions it was agreed to pay them a daily 
allowance of $48.65 pending a survey of hotel/motel 
costs at various locations. In June 1987 members of the 
ETU who were required to work away from home on 
occasions disputed conditions applying to 
accommodation, car allowance and incidental 
expenses. Bans were applied. In October the AMWSU 
and ASE supported those bans. It appears these bans 
had little effect at the time because no country relief 
work was required and the issue was not pursued. In 
February 1988 Westrail proposed various solutions. 
Discussions continued in April. May and June of that 
year. The discussions included a proposed daily 
allowance to cover accommodation and their living 
expenses. No agreement was reached. In September 
1988, Westrail applied to vary the Award. The history of 
the matter from that point has already been detailed. 

According to Mr Hassell for Westrail the record 
demonstrated Westraifs case in this matter. 

... it can be seen that all of the concern was for 
work away or relief in the motive power section. 
The intent and the consideration by Westrail had 
never been to include employees who normally 
camp away and whose purpose of employment has 
them working on the line, wherever that line may 
be. Rather, the intent has always been to protect 
them from the daily allowance by inserting into the 
amended clause the option of Westrail to utilise 
hotel-motel accommodation in lieu of its own. 
Maybe stipulating "hotel-motel" was wrong 
because at times guest houses may also be 
utilised. 

(Transcript p. 14.) 
In support he drew attention to a Westrail letter to the 

unions dated 23 June 1989 which referred in part to 
employees required to work temporarily away as 
follows — 

... Other than an employee specified in Clause 
28(1) or an employee covered by subclause (2)(a) 
and utilising the employers accommodation or its 
substitute, an employee who is required to work 
temporarily away and utilises Hotel/Motel 
accommodation will be advised well in advance if 
that period away in one location is likely to exceed 
42 days. The employee should make early 
arrangements to comprehend the reduction in the 
allowance in respect to the provision of meals 
component and if a problem is foreseen should 
advise management early in order that the problem 
may be addressed and jointly resolved ... 

(Exhibit 8.) 
This, according to Mr Hassell. demonstrated that the 

proposed amendments were limited to those employees 
who were away on temporary relief work and the like. 

But subclause (2)(a) does not have the distinguishing 
effect Westrail states. It applies to "workers other than 
those specified in subclause (1)" and who are 
"temporarily lodging away from their home station". It 
establishes an allowance of $19.80 per day for 
unspecified purposes. It also states that such workers 
may occupy Westrail accommodation free of charge. • 
However, apparently the employee's option here is 
capable of being overridden by the employer by the 
invoking of subclause (2)(d). This allows the employer 
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to "permanently" allocate accommodation as specified 
in subclause (2)(f) to a worker who "regularly travels 
and camps away from the home station" with such 
occupancy to be at the "discretion of the employer". The 
accommodation specified in subclause (2)(f) is "the 
employer's accommodation" for "the purpose of this 
clause" (sic) and is stated to be "barracks; or caravans, or 
rail vans, single quarters and cabins equipped in like 
manner" with such accommodation being on a non- 
share basis where practicable. 

There were no substantive submissions specific to 
paragraphs (a) and (f) of subclause (2) put to the 
Commission and I make no further comments on it at. 
this time other than to observe that in the light of this 
dispute, the terms of this subclause in the context of the 
clause as a whole is clearly one to which all parties 
should give early attention. 

For the purposes of this matter I simply observe that 
the agreed section 32 order did not alter paragraphs (a) 
and (!) of subclause (2) at all and only altered (d) by the 
addition of the sentence "Hotel or motel 
accommodation may be arranged at the employer's 
discretion to supplement the employer's 
accommodation". The meaning of "supplement" was 
not canvassed at the hearing in any detailed manner. As 
already noted the final Westrail proposal put at the 
hearing was to further extend this to allow of "other 
suitable accommodation" and the obligation on the 
employer to "bulk book" the hotel, motel or other 
suitable accommodation "with full board" and "in lieu 
of (2)(a)(i) and (2)(b)(i) above pay the employee an 
incidental allowance of S5.35 per day". 

An examination of these further amendments raises 
a number of questions about their potential for 
conflicting interpretations and thereby their efficacy. 
These potential problems were acknowledged by 
Westrail and it remained open to changes which might 
be considered to ensure such problems did not arise. 

However, the heart of the issue before the 
Commission is the competing claims for a remodelling 
of the clause. Consideration of the wording and its 
efficacy can only properly occur after determining the 
central issue of whether there should be a distinction 
between employees who are working away from their 
home base location. 

It seems to me though, that it now having been 
demonstrated through this last dispute that there is a 
fundamental difference in approach between the ARU 
in particular and Westrail — that difference being 
summed up in the foregoing paragraph — the origins 
of that fundamental difference and the difficulties 
which they now face lies in the failure of the parties to 
have regard for changing circumstances and their 
effects over time and thereby neglecting proper 
maintenance of the Award provision to meet these. And 
the provision is, with the respective proposed variations 
and indeed in any case, sorely in need of an overhaul. 
For these reasons whatever order issues in this matter 
will have a limited term and the parties will be expected 
to give due consideration to these concerns during that 
term and to take action. 

Fundamentally, Westrail would distinguish between 
the employees covered by the proposed amendments so 
far as being away overnight/s in the following way — 

— those employees who are required to be away 
from home for work reasons, such as relieving 
duties or for brief stop/s in location/s — 

= hotel or motel accommodation at the 
option of the employee with an 
allowance of $76.90 per day to 
reimburse accommodation, meals and 
incidental expneses met by the 
employee. 

— those employees who are required to be away 
from home for the purpose of seminars and 
training courses — 

= at the option of the employer in lieu of 
the above, be accommodated with full 
board at a hotel or motel paid for by 
Westrail, with an incidental expense 
allowance of $5.35 per day paid to the 
employee. 

— those employees who are required to be away 
from home for the purpose of work other than 
relief work or other than for brief stop/s in 
location/s — 

= at the option of the employee (but that 
not to allow of choice of application of 
another provision) occupancy of 
accommodation owned by Westrail 
free of charge, plus an allowance of 
$19.80 per day to meet food and 
incidental expenses, 
or 

= at the option of the employer, the 
employee to occupy hotel, motel or 
other accommodation on a full board 
basis arranged and paid for by 
Westrail, plus an incidental expenses 
allowance of $5.35 per day to be paid to 
the employee. 

But when the factor of the 42 days in the 
reimbursement provision of $76.90 is taken into 
account, the apparent distinction between the first and 
last of these seems incongruous. 

According to the ARU there is no warrant in the 
circumstances of the work of the mobile gangs in 1989 to 
distinguish them in the manner which would be 
effected if Westrail's argument succeeded. It was 
submitted that 10 to 15 years ago it had been common to 
have "town" gangs for rail maintenance in and around 
the town location with "mobile" gangs being 
responsible for line maintenance work outside these 
locations and thereby camping out extensively. Since 
then there had been amalgamations of these gangs so 
that it was not at all uncommon for "mobile" track 
maintenance employees to work in and around town 
locations for significant periods. Thus, it was argued, 
the Westrail distinction between "temporarily" and 
"regularly" away from home is artificial. 

The ARU also argued that to distinguish between 
these employees and such employees as the length 
runner and the line inspector, both of whom worked 
away from their home bases in the course of their 
regular duties and not for relieving purposes, was 
inequitable. 

In its submissions, the ETU distinguished its position 
from that of the ARU in that its members had not been 
affected by the most recent dispute. However, it 
supported the ARU's concerns about Westrail's 
interpretation of the section 32 order and while it sought 
an endorsement of its terms and a rejection of the 
amendments, sought by Westrail it requested a limited 
term so that the application of the provisions could be 
tested. 

The AMWSU supported the submissions of the 
ARU. 

I have carefully examined the competing claims in 
this matter. It is a matter of concern that such an issue 
could drag on for such a long period only to have the 
"resolution" agreed upon founder. In the issue dragging 
on so long it is quite clear that the unions must pick up 
their share of responsibility. To deal with issues in terms 
and to respond in terms is often essential to the speedy 
progression of issues and effective industrial relations. 
However, in the final dispute it must be said that it is 
difficult to see in either the section 32 order or the terms 
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of the clause just where Westrail draws its warrant for 
treating the employees in question in the manner it 
intended. Nor can that be explained away by reference 
to the original clause. 

As to the questions of equity raised by the ARU, I 
have concluded that the circumstances as described by 
that union, these not being denied by Westrail. are 
relevant. It seems to me that to allow a discretion to 
some employees as to their accommodation 
arrangements subject to specification and to deny such 
a discretion to other employees covered by the same 
Award, puts an onus on the party asserting that denial to 
establish good reason for the distinction. In my view 
that has not been done in this case. Thus, while I have 
already stated that I see no warrant for that course in 
either the existing clause or the section 32 order, nor do I 
consider there is reason to vary the provisions to so 
provide. The order which issues in this matter will 
reflect this conclusion. 

In saying that it cannot be construed that the 
employer is not entitled to pursue an award situation 
which allows of a provision of reasonable standard 
accommodation, either its own or other, for employees 
required to work away from home. But just as clearly, 
whatever its policy it should be applied equally unless 
good reason exists otherwise. It is also clear that the 
function of such allowances as provided in subclause 
(2)(b) is reimbursement. It is only on the basis that such 
allowance can be justified. It is not a device for a defacto 
wage increase. 

I have concluded that it is not appropriate at this time 
to vary the Award. Instead the terms of the section 32 
order will be reiterated with the operative date being the 
date ofthe issue of these reasons and with a term of three 
months at which point it will cease to have effect. 

This period will allow a review of the whole clause 
and of the application of the order over that time. 

Appearances: Mr A. Hassell on behalf of the 
applicant. 

Mr R. Wells on behalf of the Australian Railways 
Union of Workers, West Australian Branch. 

Mr M. Hemery on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

Mr D. Hicks on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch and Others. 

No. 1284 of 1988. 
COMMISSIONER S.A. KENNEDY. 

29th day of September 1989. 

Order. 
HAVING heard Mr A. Hassell on behalf of the Western 
Australian Government Railways Commission: Mr R. 
Wells on behalf of the Australian Railways Union of 
Workers, West Australian Branch; Mr M. Hemery on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; and Mr 
D. Hicks on behalf of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, now 

therefore I the undersigned, pursuant to section 
32(3)(c)(ii) of the Industrial Relations Act 1979, do 
hereby order — 

That notwithstanding the terms of the Railway 
Employees' Award No. 18 of 1969 the terms of the 
following Schedule shall have effect from the 
beginning of the first pay period commencing on 
or after the 20th day of September 1989 and shall 
cease to have effect at the end of the last pay period 
commencing on or after the 20th day of December 
1989. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allow- 

ances: Notwithstanding subclause (2)(b). (c) and (d) the 
following shall apply — 

(b) (i) Hotel or motel accommodation may be 
utilised at the option ofthe employee in 
which case an allowance of $76.90 per 
day for the first 42 days at any one 
location and $38.45 per day thereafter 
shall be paid to cover the cost of 
accommodation, meals and incidental 
expenses. The employee shall advise 
the employer of the type of accom- 
modation occupied. 

(ii) Reimbursement for part of a day shall 
be as follows: Breakfast 12.5 per cent of 
daily rate; Lunch 12.5 per cent of daily 
rate; Dinner 25 per cent of daily rate; 
and Bed 50 per cent of daily rate: 
Provided that payment for meals on 
departure and arrival shall only apply 
where circumstances of the trip were 
such that the employee could not 
reasonably be expected to have the 
meal at the employee's home or lodging 
before departure or after arrival and the 
employee shall advise that each meal 
claimed was actually purchased. 

(iii) Notwithstanding (i) above, the 
employer may, at the employer's dis- 
cretion, for the purpose of seminars, 
training courses and the like, bulk book 
hotel or motel accommodation with 
full board and in lieu of (b)(i) above pay 
the employee an incidental allowance 
of $5.35 per day. 

(c) An employee who is required to travel, for 
relief purpose, outside of the metropolitan area 
may, subject to the prior approval of the employer, 
elect to use private motor vehicle transport to travel 
in the employee's own time to and from the 
relieving location at the beginning and end of the 
relief period and be paid an allowance of 20.51 
cents per kilometre in recognition of the cost and 
time taken. 

(d) Notwithstanding the provisions of 
subclause (2)(a)(ii) of this clause accommodation 
as described in subclause (2)(f) may be 
permanently allocated to an employee who 
regularly travels and camps away from the home 
station and such accommodation shall be 
occupied by the employees concerned at the 
discretion of the employer. Hotel or motel 
accommodation may be arranged at the 
employer's discretion to supplement the 
employer's accommodation. 
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SHEET METAL WORKERS (GOV ERNMENT) 
AWARD No. 31 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

Hon Minister for Works and Others 
No. 144 of 1989. 

COMMISSIONER R.N. GEORGE. 
25th day of September 1989. 

Order. 
HAVING heard Mr F. Logan on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Mr S. McGirk on behalf of the 
respondents, and by consent the Commission, being 
satisfied that the matter is consistent with the Principles 
enunciated by the State Wage Case Decision — 
September 1988 and pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Sheet Metal Workers (Government) 
Award No. 31 of 1973 be varied in accordance with 
the following schedule and that such variation 
shall have effect as from the beginning of the first 
pay period commencing on or after the 25th day of 
September 1989. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

words "34 — Maternity Leave" add the new number and 
words "35 — Paid Leave for English Language 
Training". 

2. After Clause 34. — Maternity Leave, add the 
following new Clause 35. — Paid Leave for English 
Language Training: 

35. — Paid Leave for English Language Training. 
(1) Leave during normal working hours, 

without loss of pay, shall be granted to employees 
from non-English speaking backgrounds who are 
unable to meet standards of communication to 
advance career prospects, or who constitute a 
safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted 
production requirements of that particular 
occupation or industry to attend English training 
conducted by an approved and authorised 
Authority. The selection of employees for training 
will be determined by consultation between the 
Commission and the appropriate union(s). 

(2) Leave will be granted to enable the 
employees selected to achieve an acceptable level 
of vocational English proficiency. In this respect 
the tuition content, with specific aims and 
objectives incorporating the pertinent factors at 
subclause (3) hereof, shall be agreed between the 
employer, the union(s) and the Adult Migrant 
Education Service or other approved Authority 
conducting the training. 

(3) Subject to appropriate needs assessment, 
participation in training will be on the basis of a 
minimum of 100 hours per employee per year. 

The agreed desired proficiency level will take 
account of the vocational needs of an employee in 
respect of communication safety and welfare, and 
productivity within the worker's current position, 
as well as those positions to which the worker may 
be considered for promotion or redeployment. It 
will also take account of issues in relation to 
training, re-training and multi-skilling, award 
restructuring, industrial relations and safety 
provisions, and equal opportunity employment 
legislation. 

SOCIAL TRAINERS (NULSEN HAVEN) 
AWARD No. All of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

Nulsen Haven Association (Inc). 
No. 1031 of 1988. 

COMMISSIONER J.A. NEGUS. 
11th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mr J. Uphill on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties hereby orders: 

That the Social Trainers (Nulsen Haven) Award 
1985 No. All of 1985 be 

(1) amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
from 22 September 1988 in accordance 
with the rates specified in Column A of 
the following schedule. 

(3) be further varied by increasing the wage 
rate resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect 
from 22 March 1989 in accordance with 
the rates specified in Column B of the 
following schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

The rates of wage prescribed in Column A shall 
operate on and from 1 August 1988. 

The rates of wage prescribed in Column B shall 
operate on and from 22 September 1988. 

The rates of wage prescribed in Column C shall 
operate on and from 22 March 1989. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989, not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 11. — Wages: Delete this clause and insert 
the following in lieu: 

11. — Wages. 
The minimum weekly rate of wage payable to 

employees covered by this award shall be as set out 
hereunder: 

Annually Weekly 
S S 

Trainee Social Trainer 
Under 21 years 

Firsi six months 
Level I. appropriate to age. 

Second six months 
Next additional increment. 

Thereafter 
Next additional increment. 

Over 2! years 
First six months 

Level 1. first year of adult 
service 17 242 330.52 (A) 

17 759 340.40 (B) 
18 281 350.40 (C) 

Second six months 
Level 1. second year of 

adult service 17 86! 342.39 (A) 
18 397 352.70 (B) 
18919 362.70 (C) 

Thereafter 
Level 1. third year of 

adult service 18 477 354.20 (A) 
19 031 364.80 (B) 
19 553 374.80 (O 

Social Trainer 
On appointment 

Level 1. fifth year of 
adult service 19 708 377.79 (A) 

20 299 389.10 (B) 
20 821 399.10 (C) 

Second year 
Level 1. fifth year of 

adult service 19 708 377.79 (A) 
20 299 389.10 (B) 
20 821 399.10 (C) 

Third year 
Level 1. sixth year of 

adult service 20 324 389.60 (A) 
20 933 401.30 (B) 
21 455 411.30 (C) 

Fourth year 
Level I. seventh year of 

adult service 21003 403.19 (A) 
21664 415.30 (B) 
21 186 425.30 <C) 

Social Trainer (Special) 
Level 1. eighth year of 

adult service 22 168 412.59 (A) 
22 168 425.00 (B) 
22 690 435.00 (C) 

Senior Social Trainer 
First year 

Level 1. ninth year of 
adult service 22 249 426.50 (A) 

22 916 439.30 (B) 
23 438 449.30 (C) 

Second year 
Level 2. first year of 

adult service 23 117 443.14 (A) 
23 810 456.40 (B) 
24 332 466.40 (C) 

TRAINING ASSISTANTS AND COMMUNITY 
SUPPORT STAFF (SPASTIC WELFARE) 

AWARD No. A16 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979, 
Section 40 — Award Variation 

Pursuant to the Structural Efficiency Principle. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service and Miscellaneous 

WA Branch 
and 

The Spastic Walfare Association of WA. 
No. 1038 of 1988. 

COMMISSIONER J.A. NEGUS. 
31st day of July 1989. 

Order. 
HAVING heard Ms S. Jackson on on behalf of the 
applicant and Mr G. Bull on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 and having been 
satisfied that the applicant has formally committed 
itself to co-operate in a review (to be monitored by the 
Commission) of the award to give effect to the 
Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
until 1 July 1989 the applicant will not pursue any extra 
claims, award or over award, except when consistent 
with the State Wage Principles and with the consent of 
the parties hereby orders: 

That the Training Assistants and Community 
Support Staff (Spastic Welfare) Award 1987 

(1) be amended in accordance with the 
following schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give 
effect to the applicant's "no extra claims" 
commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 

(2) be varied by increasing the wage rate 
applicable immediately prior to the date 
of this Order by three per cent with effect 
from 22 September 1988 in accordance 
with the rates specified in Column A of 
the following schedule. 

(3) be varied by increasing allowances which 
relate to work conditions applicable 
immediately prior to the date of this 
Order by three per cent with effect from 22 
September 1988 in accordance with the 
rates specified in the following 
schedule. 

(4) be further varied by increasing the wage 
rate resulting from the increase specified 
in paragraph (2) of this Order by a flat 
amount of $10.00 per week with effect 
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from 22 March 1989 in accordance with 
the rates specified in Column B of the 
following schedule. 

(Sgd.) JA. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately after the 

number and title 2. — Arrangement, add the number 
and title 2A. — State Wage Principles — September 
1988. 

2. Immediately after Clause 2. — Arrangement of 
this award, add the following new clause: 

(6) Where the term "year of employment" is 
used in this clause, it shall mean all service whether 
full-time or part-time and regardless of the class of 
work with that employer. Such service shall be 
calculated in periods of calendar years from the 
date of commencement of work with the employer 
and by automatic progression subject to 
satisfactory service. Provided that in determining 
the rate of wage of an employee 19 years of age and 
over, service prior to attaining the age of 19 years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(7) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

2A. — State Wage Principles — September 1988. 
(1) It is a term of this award that the union 

undertakes, until 1 July 1989. not to pursue any 
extra claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase had been authorised by the 
Commission after that date. 

3. Clause 14. — Wages: Delete this clause and insert 
the following in lieu: 

14. — Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
Column Column Column 
ABC 
S S S 

First year of employment 338.50 348.70 358.70 
Second year ofemployment 349.40 359.90 369.90 
Third year of employment 363.50 374.40 384.40 
Fourth year ofemployment 375.10 386.40 396.40 

The rates of wage prescribed in Column A 
shall operate on and from 1 August 1988. 

The rates of wage prescribed in Column B 
shall operate on and from 22 September 
1988. 

The rates of wage prescribed in Column C 
shall operate on and from 22 March 1989. 

(2) Senior Community Support Staff: 
Employees who are required to co-ordinate the 
activities of community support staff shall be 
designated as Senior Community Support Staff 
and they shall be paid an in-charge allowance of 
$643.00 per annum in addition to the rates of pay 
specified in subclause (1) of this clause. 

(3) Junior Training Assistants and Community 
Support Staff: Junior Training Assistant or 
Community Support Assistant shall be paid the 
following percentage of the rate prescribed for a 
Training Assistant in their first year of 
employment: 

% 
At or under 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult Rates 

(4) An employee who has had previous 
experience relevant to employment covered by this 
award may have that experience taken into 
account in determining the year of employment at 
which an employee is appointed and paid. 

(5) A casual employee shall be paid 20 per cent 
in addition to the rates prescribed in this clause. 

TRANSPORT TRUST SALARIED OFFICERS 
AWARD No. 3 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Metropolitan (Perth) Passenger Transport Trust 

Officers' Union 
and 

Metropolitan (Perth) Passenger Transport Trust. 
No. 2317 of 1989. 

COMMISSIONER G.L. FIELDING. 
18th day of October 1989. 

Reasons for Decision 
(Given extemporaneously at the conclusion of 
the submissions, taken from the transcript as 

edited by the Commissioner). 
THE COMMISSIONER: Before disposing of this 
matter, I want to say something of it. It is a claim to 
amend the Transport Trust (Salaried Officers) Award 
No. 3 of 1977. to increase the salaries prescribed for 
officers whose employment is covered by that Awared 
by three per cent or $15.00 per week in accordance with 
the Commission's Structural Efficiency Principle. 

The applicant union has mentioned in part 
justification for the claim that it follows the recent 
adjustment by the same amounts, of the salaries 
payable to Public Servants in this State, with whom it is 
fair to say the officers covered by this Award have had a 
fairly close salary nexus. 

Mr Robinson, for the union has drawn my attention 
to, or at least mentioned, that the structural efficiency 
agreement, so called, entered into by the Union with the 
Respondent follows the form used for the Public 
Servants. It may well do, but as I said to him and to the 
agent for the respondent, in my view the agreement is in 
many respects unsatisfactory. 

The Commission in Court Session when fixing the 
State Wage Principles earlier last month, was at pains to 
make it clear and in my view did make it abundantly 
clear, that in order to get even the first instalment of the 
wage adjustments allowed under the Structural 
Efficiency Principle, there must be more than a mere 
agreement to establish principles and a framework 
under which negotiations for a fundamental review of 
the Award as it relates to structural efficiency will 
proceed. Instead, there must be the delivery of some 
reform. The rationale behind that, as the Commission 
in Court Session said, is that the last salary adjustments 
afforded the opportunity for the parties to undertake 
negotiations and enter into discussions and prepare for 
a fundamental review of the Award. The time, therefore, 
had come for that review to deliver reform as a 
condition precedent to obtaining the salary 
adjustments under the Principles. 
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However, in light of what the parties have said, it is 
clear that in this case the agreement has more to it than 
did the agreement in the case of the Public Service. In 
particular, the additional features are set out in items 14 
and 15 of the agreement. In essence, these require or 
record that the union has agreed with the Respondent to 
introduce an enhanced career structure for its bus 
operators which results in extending the existing agree- 
ments in respect of multiskilling of bus operators, so 
that they can take up positions under this Award. 
Details of the new structure have been put to the 
Commission. I am informed, and it seems apparent 
from the information tendered, that the new career 
structure for wages personnel, which I am bound to say 
has been approved by the Australian Industrial 
Relations Commission and found to be sufficient to 
justify adjustments under the first instalment of the 
structural efficiency principle for those personnel, 
requires of the officers that they be prepared to accept 
that bus operators will perform some of the 
administrative functions that have hitherto been the 
exclusive province of salaried officers. 

The new structure is such that a transit assistant at 
Class 3 level, has the opportunity to join the salaried 
officers career structure and hence progress through it 
to the senior office levels which otherwise might not 
have happened. More importantly. I am informed and 
the details of the structure tendered to the Commission 
confirm, that a new classification known as transit 
operator Class 8. under the wages award, incorporates 
many of the Level 1 duties under this Award as well as 
those of a bus operator. That will enable the respondent 
to multiskill its bus operators in a way which has never 
occurred before. They will, for example, when the peak 
demand for buses falls away, carry out administrative 
functions, so relieving the respondent of the need to 
maintain a number of other classifications which it 
would otherwise have had to maintain. As well I am 
told, and accept that as a concomitant to this arrange- 
ment. many of the Level 1. 2 and 3 officers under this 
Award are to be restructured so as to get away from 
persons being simply inspectors, traffic controllers, 
depot clerks or depot roster clerks, for example. Those 
persons will perform a much wider range of duties so 
that the respondent's operations can operate more 
efficiently, or at least more efficiently than they have 
operated in the immediate past. 

I am told that overall the new structural changes are 
likely to affect in the order of 30 to 50 positions. It is not 
surprising to hear the respondent say that without the 
consent of the applicant union, that structural change 
would not have been able to be brought about at least as 
expeditiously as it was and those without the changes, 
the respondent could not achieve the multiskilling it 
needs. 

I accept, in the circumstances, that although those 
changes are not reflected in this Award, they are none- 
theless very real changes and are well on the way to 
being in operation. Therefore. I am prepared to hold, 
although as I said to the agents for both parties, with 
some reluctance, that they have done enough to 
indicate that reform is at least partly in place and 
sufficiently to justify the first instalment under the 
Structural Efficiency Principle. 

I take much the same view as the Australian Commis- 
sion took in the Building Trades Case (Print H9530) 
where it was pointed out that though changes which are 
translated into award variations are the most visible 
means of reflecting workplace reform and 
demonstrating the successful implementation of the 
Principle, not all changes lead themselves to award 
prescription or variation. There will be. as the 
Australian Commission observed on that occasion 
"some initiatives which are equally important 
manifestations of reform, and they will be just as 
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important in their contribution to the objective of 
increased productivity and efficiency, but they may not 
appropriately be the subject of award prescription". 

Having heard at length from the respondent's agent 
in particular. I am satisfied that there the changes that 
have been outlined are indeed manifestations of a 
general reform programme which is being 
progressively developed and applied, and that there is 
something more to the agreement between the parties 
than some nebulous undertaking to prepare for 
negotiation around the introduction of relevant 
organisational proposals as seems to have formed the 
basis of other agreements. 

That leaves me to consider the quantum of the 
increases proposed. As with the Public Service, the 
parties have come before the Commission suggesting 
that at the lower end of the scale, employees should 
receive a $15.00 per week increase and the others a three 
per cent increase. 

After examining that matter again at some length. I 
do not think the course proposed by the parties is 
entirely inappropriate, not because of any precedent set 
in the Public Service, but because the new structure 
which the parties have seized upon produces a career 
structure, particularly for those in the wages area, 
dependent to some degree on such adjustments. 

Those in the higher levels of the wages classifications 
were recently allowed $15.00 per week increase. If any 
sensible relativity is to be maintained and if there is to 
be the career path about which much has been said in 
the course of these proceedings, it does not seem in- 
appropriate that an adjustment of at least the same 
magnitude should be made at the lower levels under 
this Award. Furthermore, the respondent accepts that 
the skills associated with many of the tasks in the lower 
levels, though not like those of the tradesmen, are the 
equivalent, particularly having regard to the minimum 
educational qualifications required. 

In the circumstances. I am prepared to make the 
amendments to the Award in terms of the amended 
schedule. By consent, the changes are to operate with 
effect from 22 October next. The Order will incorporate 
the undertaking or the commitment to comply with the 
Principles which the union has given and which I un- 
hesitatingly accept. 

Appearances: Mr R.L. Robinson on behalf of the 
applicant. 

Mr G.A. Wibrow on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Metropolitan (Perth) Passenger Transport Trust 

Officers' Union 
and 

Metropolitan (Perth) Passenger Transport Trust. 
No. 2317 of 1989 (R). 

TRANSPORT TRUST SALARIED OFFICERS' 
AWARD No. 3 of 1977. 

COMMISSIONER G.L. FIELDING. 
17th day of October 1989. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
applicant and Mr G.A. Wibrow on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
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being satisfied that the claim complies with the terms of 
the General Order of the Commission. No. 1940 of 1989. 
and by consent, hereby orders— 

That the Transport Trust Salaried Officers' 
Award No. 3 of 1977 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 22 October 1989. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 30. — Transition insert the following- 
Si.—Wage Fixing Principles. 

2. Clause 24. — Salaries and Salary Ranges: Delete 
subclause (3)(a) and insert in lieu thereof— 

(a) The annual salaries applicable to officers 
covered by this Award shall be: 

Level Salary 
Per Annum 

$ 
Level 1 Under 17 years 9 795 
17 years 11447 
18 years 13 351 
19 years 15 455 
20 years 17 355 
21 years or first year of 
adult service 19 064 
22 years or second year of 
adult service 19 702 
23 years or third year of 
adult service 20 336 
24 years or fourth year of 
adult service 20 968 
25 years or fifth year of 
adult service 21603 
26 years or sixth year of 
adult service 22 239 
27 years or seventh year of 
adult service 22 969 
28 years or eighth year of 
adult service 23 475 
29 years or ninth year of 
adult service 24 221 
Level 2 25 116 

25 803 
26 510 
27 251 
28 025 

Level. 3 29 087 
29 917 
30 770 
31 650 

Level 4 32 853 
33 794 
34 765 

Level 5 36 632 
37 895 
39 206 
40 567 

Level 6 42 757 
44 245 
45 784 
47 429 

3371 

3. Clause 24. — Salaries and Salary Ranges: Delete 
subclause (4)(a) and insert in lieu thereof— 

(4) Salaries — Specified Callings. 
(a) Officers, who possess a relevant tertiary 

level qualification, or equivalent 
determined by the Trust, and who are 
employed in the callings of engineer, 
librarian, or any other professional 
callings determined by the Trust shall be 
entitled to annual salaries as follows: 
Level Salary 

Per Annum 
S 

Level 2/4 25 116 
26 510 
28 025 
29 917 
32 853 
34 765 

Level 5 36 632 
37 895 
39 206 
40 567 

Level 6 42 757 
44 245 
45 784 
47 429 

4. Clause 30. — Transition: After this clause insert a 
new Clause 31. — Wage Fixing Principles as 
follows— 

31. — Wage Fixing Principles. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

WATCHMAKERS' AND JEWELLERS' 
AWARD No. 10 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia. Hospital. Service 

and Miscellaneous WA Branch 
and 

Caris the Jeweller and Others. 
No. 1058 of 1987. 

COMMISSIONER J.A. NEGUS. 
11th day of October 1989. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
Applicant and Mr J. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Watchmakers' and Jewellers' Award 
No. 10 of 1970 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1988: 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu thereof: 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Hours. 
6. Overtime. 
7. Meal Hours. 
8. Wages. 
8A. Minimum Wage — Adult Males and 

Females. 
9. Payment of Wages. 
10. Record. 
11. Meal Money. 
12. Holidays and Annual Leve. 
13. Absence Through Sickness. 
14. Apprentices. 
15. Definitions. 
16. Tools, etc. 
17. Board of Reference. 
18. Representative Interviewing Workers. 
19. Under-Rate Workers. 
20. Contract of Service. 
21. Breakdowns, etc. 
22. Notices and Posting of Award. 
23. Higher Duties. 
24. Long Service Leave. 
25. Deleted. 
26. Bereavement Leave. 
27. Maternity Leave. 
28. Payment of Wages — 38 Hour Week. 
29. Part-Time Workers. 

2. Clause 8.—Wages: Delete this clause and insert the 
following in lieu: 

8.—Wages. 
(1) The minimum weekly rate of wage payable 

to employees covered by this award shall be: 
Column Column Column Column 

Wu tc h m a kc r. c 1 oek m a kc r. 
watch and clock repairer 341.00 347.80 354.60 364.60 

Jeweller, setter, general 
jeweller's tradesman and 
engraver 334.50 341.20 347.90 357.90 

(2) Apprentices (wage per week expressed as a 
percentage of the respective tradesman's rate) 

% 
(a) Five Year Term: 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

(b) Four Year Term: 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(3) Leading Hands: Any jeweller or 
watchmaker placed in charge of not more than 10 
jewellers or watchmakers shall be paid: 

Column Column Column 
ABC 
$ $ S 

14,60 14.90 15.20 per week 
(4) Tool Allowance: Watchmakers and 

apprentices to watchmaking shall be paid a tool 
allowance of $8.60. 

(5) Process Workers. 
(a) The provisions of this subclause shall 

apply to process workers employed by 
East-West Chain Pty Ltd in the 
processing of decorative chain at the 
company's premises at Lot 27. Lacey 
Road, Mundaring. WA. 

(b) The term process worker means an 
employee engaged in the cutting, 
trimming or filing of decorative chain or 
in the soldering of small rings thereto. 

(c) The minimum rates of wages payable to 
process workers shall be as follows: 

Adult Process Workers: 
Column Column Column Column 

A B C D 
s s s s 

First three months' 
experience 

Thereafter 
267.90 273.30 278.60 288.60 
287.50 293.30 299.00 309.00 

A B C D 
S S s S 

34 l.IK) 347.80 354.60 364.60 

334.50 341.20 347.90 357.90 

The rates of wage prescribed in Column A shall 
operate from the beginning of the first pay period to 
commence on or after 22 September 1988. 

The rates of wage prescribed in Column B shall 
operate from the beginning of the first pay period to 
commence on or after 1 November 1988. 

The rates of wage prescribed in Column C shall 
operate from the beginning of the first pay period to 
commence on or after 1 January 1989. 

The rates of wage prescribed in Column D shall 
operate from the beginning of the first pay period to 
commence on or after 22 March 1989. 

Junior Processor Worker (percentage 
of Adult Process Worker — First 
three months' experience) 

% 
At 16 years of age and under 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 90 
At 20 years of age 100 

3. Clause 8A.—Minimum Wage — Adult Males and 
Females: Delete this clause and insert the following in 
lieu thereof:— 

8A.—Minimum Wage — Adult Males 
and Females. 

Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $229.60 per week 
as his/her ordinary rate of pay in respect of the 
ordinary hours of work prescribed by this award, 
but that minimum rate of pay does not apply where 
the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less 
than $229.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification on 
which the worker is employed. 

4. Clause 13.—Absence Through Sickness: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof:— 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
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her illness or injury and the estimated duration of 
absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. Where practicable notification of 
absence due to sickness is to be given no later than 
two hours after the normal start time. In the case of 
shift workers, where practicable, the notification is 
to be given prior to the start of normal shift 
hours. 

5. Clause 20.—Contract of Service: Delete this clause 
and insert the following in lieu thereof:— 

20.—Contract of Service. 
(1) On the first day of engagement an employee 

shall be notified by the employer or by the 
employers' representative, whether the duration of 
his/her employment is expected to exceed one 
month and. if the employee is hired as a casual 
employee, he/she shall be advised accordingly. 

(2) Except in the case of casual workers, 
employed in accordance with this clause, one 
week's notice on either side shall be necessary to 
terminate the engagement. If an employer or a 
worker fails to give the required notice, one week's 
wages shall be paid or forfeited as the case may 
be. 

(3) Provided that this shall not affect the right of 
an employer to dismiss a worker without notice for 
misconduct in which case wages shall be paid up to 
the time of dismissal. 

(4)(a) The period of notice of termination in the 
case of a casual employee shall be one hour. 

(b) If the required notice of termination is not 
given one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(5) An employee shall for the purposes of this 
award be deemed to be a casual employee — 

(a) if the expected duration of the employment 
is less than one month; or 

(b) if the notification referred to in this clause is 
not given and the employee is dismissed 
through no fault of his/her own within one 
month of commencing employment. 

(6) Any employee employed as a casual in 
accordance with this clause shall receive 20 per 
cent in addition to the rate prescribed for his/her 
class of work performed. 

6. Clause 29.—Part-Time Worker: Immediately after 
Clause 28.—Payment of Wages — 38 Hour Week — of 
this award add the following new clause. 

29.—Part-Time Workers. 
(1) A part-time worker may be engaged on a 

weekly contract in accordance with Clause 20.— 
Contract of Service of this award to work a 
regularly rostered number of hours each week. 
Provided that a part-time worker shall not be 
rostered to work less than two days or 16 hours per 
week. 

(2) A part-time worker shall be paid a weekly 
rate calculated pro rata to the class of work on 
which the worker is engaged in the proportion 
which the worker's hours of work bear to 38. 

(3) Part-time workers shall be entitled to 
payment for annual leave, public holidays, long 
service leave and sick leave on a pro rata basis in the 
same proportion as the number of hours worked 
per week bears to 38. 

(4) The hours of part-time workers shall not be 
altered without their agreement or the giving of one 
week's notice. 

WATCHMAKERS' AND JEWELLERS' 
AWARD No. 10 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital. Service 

and Miscellaneous WA Branch 
and 

Caris The Jeweller. 
No. 708 of 1984. 

Various Watchmakers and Jewellers 
COMMISSIONER J.A. NEGUS. 

26th day of October 1989. 

Order. 
HAVING heard Mr M.R. Kirkpatrick on behalf of the 
applicant and Mr J.N. Uphill on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated in Matter No. 730 of 1988 have been 
complied with, and by consent, hereby orders — 

That the Watchmakers' and Jewellers' Award 
No. 10 of 1970 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the first pay period on or after the 
date of this order with the exception of subclause 
(8) of Clause 28.—Effect of the 38-Hour Week, 
which shall apply from the first pay period on or 
after 9 September 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after 

Clause 27.—Maternity Leave insert a new Clause 28.— 
Payment of Wages — 38 Hour Week. 

2. ClauseS.—Hours: Delete this clause and insert the 
following in lieu: 

5.—Hours. 
Section A — Hours. 

(l)(a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days: or 

(iii) 114 hours within a work cycle not exceeding 
21 consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
28 consecutive days. 

(c) The ordinary hours of work may be worked 
on any or all days of the week. Monday to Friday 
inclusive, and shall be worked between the hours of 
7.30 a.m. and 5.30 p.m. Provided that the ordinary 
hours applying on the day of late night trading as 
prescribed in subclause (2) hereof shall be between 
7.30 a.m. and 9.00 p.m. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 
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Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day. the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the 
plant or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal break as prescribed 
in subclause (0 hereof. 

(0 A meal break of not more than one hour nor 
less than 30 minutes shall be granted each day. 

(2) Late Night Trading. 
(a) The provisions of this clause shall apply to 

retail shops observing that period of trading 
as allowed by section 85 of the Factories and 
Shops Act 1963 between the hours of 6.00 
p.m. and 9.00 p.m. for at least four 
consecutive weeks. 

(b) No employee shall be rostered to work more 
than 11.5 ordinary hours on the day of late 
night trading. 

(c) An employee who works ordinary hours on 
Monday to Friday, inclusive, between the 
hours of 8.00 a.m. and 6.00 p.m. shall be paid 
at the rate of double time for any overtime 
worked during the hours of late night 
trading. Provided that if the overtime is 
worked to meet an emergency then the rate 
shall be determined by the provisions of 
Clause 8.—Overtime of the award. 

(d) Meal Break. 
(i) Not less than 45 minutes nor more 

than one hour shall be allowed and 
taken for a meal on the day of late 
night trading. 

(ii) An employee shall not be required to 
work for more than five hours 
without a break for a meal. 

(iii) An employee who is required to work 
ordinary hours on the night of late 
night trading shall be entitled to an 
evening meal break between 4.30 
p.m. and 7.00 p.m. 

Section B — Implementation of 38 Hour Week. 
(1) Except as provided in subclause (4) hereof, 

and subject to the proviso hereof, the method of 
implementation of the 38 hour week may be any 
one of the following: 

(a) By employees engaged in retail sales 
working less than eight ordinary hours each 
day or fortnight; or 

(b) By employees working less than eight 
ordinary hours on one or more days each 
week: or 

(c) By fixingone day of ordinary working hours 
on which all employees will be off duty 
during a particular work cycle; or 

(d) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 12.—Holidays 
and Annual Leave of this award. 

Provided that the method of implemen- 
tation shall be subject to the following 
conditions unless there is specific 
agreement to the contrary between an 
employer, an employee and the Union: 

(i) In establishments employing on a 
regular basis 15 or more employees 
per week, an employee shall not be 
required to work ordinary hours on 
more than 19 days in each four week 
cycle. 

(ii) In establishments employing on a 
regular basis more than five but less 
than 15 employees per week on a 
regular basis, an employee may work 
ordinary hours on one of the 
following basis: 

(aa) Not more than 19 days in each 
four week cycle. 

(bb)Not more than four hours' 
work on one day in each two 
week cycle. 

(cc) Not more than six hours'work 
on one day in each week. 

(iii) In establishments employing on a 
regular basis five or less employees 
per week, employees may work their 
ordinary hours in any of the methods 
specified in paragraph (a), (b), (c) or 
(d) hereof. 

(2) In each plant an assessment should be made 
as to which method of implementation best suits 
the business and the proposal shall be discussed 
with the employees concerned, the objective being 
to reach agreement on the method of 
implementation prior to 1 November 1988. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to the 
Secretary of the Union or his/her deputy, at 
which level a conference of the parties shall 
be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virture of 
the arrangement of his/her ordinary working 
hours, an employee, in accordance with 
paragraphs (c) and (d) of subclause (1) hereof, is 
entitled to a day off duty during his/her work cycle, 
such employee shall be advised by the employer at 
least four weeks in advance of the day he/she is to 
take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (c) and (d) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agree- 
ment substitute the day the employee is to take off 
for another day. 
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Section C — Procedures for In Plant 
Discussions. 

(1) Procedures shall be established for in plant 
discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with Section A — Hours and Section B 
— Implementation of 38 Hour Week of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(2) The procedures should allow for in plant 
discussions to continue even though all matters 
may not be resolved by 1 November 1988. 

(3) The procedures should make suggestions as 
to the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached 
in plant in the first instances or where problems 
arise after initial agreements or understandings 
have been achieved in plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in subclause (3) of Section B — 
Implementation of 38 Hour Week of this clause. 

3. Clause 6.—Overtime: Delete this clause and insert 
the following in lieu: 

6.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) An employer may require any employee 

to work reasonable overtime at overtimes rates and 
such employee shall work overtime in accordance 
with such requirements. 

(b) No organisation party to this award, or 
employee or employees covered by this award, 
shall in any way. whether directly or indirectly, be a 
party to or concerned in any ban. limitation, or 
restriction upon the working of overtime in 
accordance with the requirements of this 
subclause. 

(c) Any worker recalled to work shall be paid for 
a minimum of three hours at the appropriate 
overtime rates and for all reasonable expenses 
incurred in returning to work. 

(3) (a) Subject to the provisions of . this 
subclause. all work done beyond the ordinary 
working hours on any day. Monday to Friday 
inclusive, shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause. ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Sections A — 
Hours, B — Implementation of 38 Hour Week and 
C — Procedures for In Plant Discussions of Clause 
5.—Hours. 

(b) (i) Work done on Saturdays after 12 noon 
or on Sundays shall be paid for at the 
rate of double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid 
for at the rate of double time and one 
half. 

(c) In computing overtime each day shall stand 
alone. 

4. Clause 11.—Meal Money: Immediately after 
subclause (3) of this clause add a new subclause (4) as 
follows: 

(4) Late Night Trading Meal Allowance: An 
employee who commences work prior to 4.30 p.m. 
on the day of late night trading and is required to 
work beyond 7.00 p.m. on that day. shall be paid a 
meal allowance of S4.30. 

5. Clause 12.—Holidays and Annual Leave: Delete 
subclause (12) of this clause and insert the following in 
lieu: 

(12) If. after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer 
through no fault of the employee, the employee 
shall: 

(i) If such termination occurs before 1 
November 1988 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause (1) 
of this clause, divided by 40. in respect of 
each completed week of continuous service; 
or 

(ii) If termination occurs on or after 1 
November 1988 be paid 2.923 hours' pay at 
the rate of wage prescribed by subclause (1) 
of this clause, divided by 38. in respect of 
each completed week of continuous 
service. 

6. Clause 13.—Absence Through Sickness: Delete 
this clause and insert the following in lieu: 

13.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her ordinary place of employment 
during the ordinary hours of work by reason of 
personal ill health or injury shall be entitled to 
payment during such absence in accordance with 
the provisions of this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) or (b) of 
subclause (1) of Section B 
Implementation of 38 Hour Week of Clause 
5.—Hours so that he/she actually works 38 
hours each week shall be entitled to 
payment during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are arranged 
in accordance with paragraph (c) or (d) of 
suclause(l) of Section B — Implementation 
of 38 Hour Week of of Clause 5.—Hours so 
that he/she works an average of 38 ordinary 
hours each week during a particular work 
cycle shall be entitled to pay during such 
absence calculated as follows: 

duration of absence x appropriate weekly rale 

ordinary hours normally 5 
worked that day 

An employee shall not be entitled to claim 
payment forpersonal ill health or injury nor 
will his/her sick leave entitlement be 
reduced if such ill health or injury occurs on 
the week day he/she is to take off duty in 
accordance with paragraph (c) or (d) of 
subclause (1) of Section B — 
Implementation of 38 Hour Week of Clause 
5.—Hours. 
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(b) Notwithstanding the provisions of 
paragraph (a) of this subclause an employer may 
adopt an alternative method of payment of sick 
leave entitlements where the employer and the 
majority of his/her employees so agree. 

(c) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each completed 
month of service with the employer. 

(d) If in the first or successive years of service 
with the employer an employee is absent on the 
ground of personal ill health or injury for a period 
longer than his/her entitlement to paid sick leave, 
payment may be adjusted at the end of that year of 
service, or at the time the employee's services 
terminate, ifbefore the end of thatyearof service, to 
the extent that the employee has become entitled to 
further paid sick leave during that year of 
service. 

(2) The unused portions of the entitlement to 
paid sick leave in any one year shall accumulate 
from year to year and subject to this clause may be 
claimed by the employee if the absence by reason 
of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year 
at the time of the absence. Provided that an 
employee shall not be entitled to claim payment for 
any period exceeding 10 weeks in any one year of 
service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as 
reasonably practicable advise the employer of his/ 
her inability to attend for work, the nature of his/ 
her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than 
in extraordinary circumstances shall be given to 
the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may 
reasonably require provided that the employee 
shall not be required to produce a certificate from a 
medical practitioner with respect to absences of 
two days or less unless after two such absences in 
any year of service the employer requests in writing 
that the next and subsequent absences in that year 
if any. shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this 
subclause. the provisions of this clause apply to an 
employee who suffers personal ill health or injury 
during the time when he/she is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of 
paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only 
if the worker was confined to his/her place of 
residence or a hospital as a result of his/her 
personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a 
certificate from a registered medical practitioner 
that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause if 
he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid sick 
leave to which the employee was entitled at the time 
he/she proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs (a), 
(b) and (c) of this subclause, that portion of the 
annual leave equivalent to the paid sick leave is 
hereby replaced by the paid sick leave and the 
replaced annual leave may be taken at another 
time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or. if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 9A.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 9A.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's 
service has been deemed continuous in 
accordance with subclause (3) of Clause 2 of the 
Long Service Leave Provisions published in 
Volume 66 of the Western Australian Industrial 
Gazette at pages one to four, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmittor 
shall stand to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions 
of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are 
entitled to payment under the Workers' 
Compensation and Assistance Act nor to 
employees whose injury or illness is the result of 
the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

7. Clause 28.—Payment of Wages — 38 Hour Week: 
Immediately after Clause 27.—Maternity Leave of this 
award add the following new clause. 

28.—Payment of Wages — 38 Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 8.—Wages of this award. 
Subject to subclause (2) of this clause payment 
shall be pro rata where less than the full week is 
worked. 

(2) From the date that a 38 hour week system is 
implemented by an employer, wages shall be paid 
as follows: 

(a) Actual 38 ordinary hours: In the case of an 
employee whose ordinary hours of work are 
arranged in accordance with paragraph (a) 
or (b) of subclause (1) of Section B — 
Implementation of 38 Hour Week of Clause 
5.—Hours so that he/she works 38 ordinary 
hours each week, wages shall be paid weekly 
or fortnightly according to the actual 
ordinary hours worked each week or 
fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of work 
are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Section B — 
Implementation of 38 Hour Week of Clause 
5.—Hours so that he/she works an average 
of 38 ordinary hours each week during a 
particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even 
though more or less than 38 ordinary hours 
may be worked in any particular week of the 
work cycle. 



Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause. 

an employee whose ordinary hours may be more or 
less than 38 in any particular week of a work cycle, 
is to be paid the wage on the basis of an average of 
38 ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out 
below: 

(i) Section B — Implementation of 38 Hour 
Week in Clause 5.—Hours in subclause (1) 
paragraphs (c) and (d) provides that in 
implementing a 38 hour week the ordinary 
hours of an employee may be arranged so 
that he/she is entitled to a day off. on a fixed 
day or rostered day basis, during each work 
cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give an employee a day off in each work 
cycle this would be achieved if, during a 
work cycle of 28 consecutive days (that is. 
over four consecutive weeks) the employee's 
ordinary hours were arranged on the basis 
that for three of the four weeks he/she 
worked 40 ordinary hours each week and in 
the fourth week he/she worked 32 ordinary 
hours. That is, he/she would work for eight 
ordinary hours each day, Monday to Friday 
inclusive for three weeks and eight ordinary 
hours on four days only in the fourth week 
— a total of 19 days during the work cycle. 

(iii) In such a case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 8.—Wages of this award and shall be 
paid each week even though more or less 
than 38 ordinary hours are worked that 
week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he/she 
works actual ordinary hours in excess of the 
daily average which would otherwise be 
seven hours 36 minutes. This 'credit' is 
carried forward so that in the week of the 
cycle that he/she works only four days, his/ 
her actual pay would be for an average of 38 
ordinary hours even though, that week, he/ 
she works a total of 32 ordinary hours. 

Consequently, for each day an employee 
works eight ordinary hours he/she accrues a 
'credit' of 24 minutes (0.4 hours). 

The maximum 'credit' the employee may 
accrue under this system is 0.4 hours on 19 
days; that is. a total of seven hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a 'credit' for 
each day he/she is absent from duty other 
than on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty. 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 38 
Hour Week of Clause 5.—Hours and who is 
paid wages in accordance with paragraph 
(a) of subclause (2) hereof and is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 

award. paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day he/she is so absent, lose average 
pay for that day calculated by dividing his/ 
her average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he/she is absent by dividing his/ 
her average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he/she will not 
accrue a 'credit' because he/she would not 
have worked ordinary hours that day in 
excess of seven hours 36 minutes for which 
he/she would otherwise have been paid. 
Consequently, during the week of the work 
cycle he/she is to work less than 38 ordinary 
hours he/she will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
'credit' he/she does not accrue for each 
whole day during the work cycle he/she is 
absent. 

The amount by which an employee's 
average weekly pay will be reduced when 
he/she is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) is to be calculated as follows; 

Total of "credits" x average weekly pay 
not accrued during   

cycle 38 
Examples: (An employee's ordinary 

hours are arranged so that he/she works 
eight ordinary hours on five days of each 
week for three weeks and eight ordinary 
hours on four days of the fourth week). 

1. Employee takes one day off without 
authorisation in first week of cycle. 
Week of Cycle 
1st week 

2nd and 3rd weeks 

Payment 
= average weekly pay 

less one day's pay 
(i.e. one-filth) 

= average week! y pay 
each week 

= average pay less credit 
not accrued on day of 
absence 

= average pay less 0.4 
hours x average weekly pay 

Employee takes each of the four days 
off without authorisation in the 
fourth week. 
Week of Cycle Payment 
isu 2nd and 3rd weeks — average pay each week 
4th week = average pay less four-fifths 

of average pay for the four 
days absent less total of 
credits not accrued that 
week. 

= One-fifth average pay 
less 4 x 0.4 hours x 
average weekly pay 

= One-fifth average pay 
less 1.6 hours x 
average weekly pay 

(4) Alternative Method of Payment: An 
alternative method of paying wages to that 
prescribed by subclauses (2) and (3) of this clause 
may be agreed between the employer and the 
majority of the employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the 
arrangement of his/her ordinary working hours, is 
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to take a day off duty on a day which coincides with 
pay day, such employee shall be paid no later than 
the working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall 
be paid all moneys due at him/her at the 
termination of his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38 Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special 
Note following paragraph (b) of subclause (2) of 
this clause. 

Provided further, where the employee has taken 
a day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(7) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her and the number of 
hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(8) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the 
ordinary rate per hour shall be calculated by 
dividing the appropriate weekly rate by 38. 

NOTICES — 
Award/Agreement matters — 

Application No. A24 of 1989. 

APPLICATION FOR AN AWARD ENTITLED 
"THE AUSTISSUE AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by Austissue Pty Ltd under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect over the area owned 

and operated by Austissue Pty Ltd in Western 
Australia and shall apply to all employees 
employed in the callings set out in Clause 11.— 
Wages of this award. 

11.—Wages. 
The callings set out herein are:— 

Machineman 
Hydropulper 
Fork Driver — 2.5 tonnes 
Storeman 
Raw Materials Receiver — 1.5 tonne forklift 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

Registrar. 

20th day of October 1989. 

Application No. 2506 of 1989. 

APPLICATION FOR VARIATION OF AWARD 
TITLED 

"BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978" 

NOTICE is given that an application has been made to 
the Commission by the Australian Builders Labourers 
Federated Union of Workers — Western Australian 
Branch under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

1. Clause 7.—Definitions: Add the following 
new definitions:— 

"Dogman/Crane Hand" means a builders 
labourer who holds a certificate of competency 
— dogman and a certificate of competency — 
tower crane driver issued in accordance with the 
laws of Western Australia and who is required by 
his employer to act on either certificate in respect 
of the operation of a fixed crane. 

"Trainee Dogman/Crane Hand" means a 
builder's labourer who holds a certificate of 
competency — dogman or a certificate of 
competency — crane driver issued in 
accordance with the laws of Western Australia 
but not both and who holds a permit or 
certificate authorising him to train for the other 
certificate and who is required by his employer 
to act on his trainee's permit or certificate and his 
certificate of competency in respect of the 
operation of a fixed crane. 
2. Clause 8.—Rates of Pay: Add the following 

new Group to subclause (2)(b):— 
Group 1A 

Dogman/Crane Hand 
Trainee Dogman/Crane Hand 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

1st day of November 1989. 
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Application No. A25 of 1989. 

APPLICATION FOR AN AWARD ENTITLED 
"DENTAL INDUSTRY EMPLOYEES AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by the WA Dental Technicians and 
Employees Union of Workers, Perth and Another 
under the Industrial Relations Act 1979 for the above 
Award. 

This award replaces the Dental Technicians' and 
Attendant/Receptionists' Award No. 29 of 1982 and the 
Hospital Salaried Officers (Dental Therapists) Award 
No. 27 of 1977. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area Effect and Scope. 
This Award shall extend to and bind all 

employees employed in the callings of Dental 
Therapist, Dental Technician, Dental Attendant, 
and/or Receptionist, Dental Laboratory Assistant, 
Dental Assistant. Dental Technician Apprentice, 
and Trainees in any of these callings in the 
industries of private Dental practice or under- 
takings, Dental Prosthetists. and Dental 
Laboratories and shall operate throughout the 
State of Western Australia. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

J. CARRIGG. 
Registrar. 

3rd day of November 1989. 

Application No. A23 of 1989. 

APPLICATION FOR AN AWARD ENTITLED 
"PETERS (WA) DAIRY AWARD 1989" 

NOTICE is given that an application has been made to 
the Commission by Brownes Dairy Pty Ltd and Peters 
Creameries Pty Ltd under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
(1) This Award shall apply to the employees in 

the classification referred to in Clause 10.— 
Classifications — Dairy Workers and Clause 11.— 
Classifications — Laboratory Employees 
employed by Peters Creameries Pty Ltd and 
Brownes Dairy Pty Ltd at: 

(a) their receival and distribution depots in 
Western Australia, and 

(b) their manufacturing, processing and 
distribution operations at North Perth and 
Brunswick in Western Australia. 

(2) This Award shall be binding upon Peters 
Creameries Pty Ltd, Brownes Dairy Pty Limited 
and the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous. 
WA Branch. 

(3) This Award shall replace the Dairy Factory 
Workers' Award 1982 No. 15 of 1982 as amended 
and consolidated, in relation to the employees 
referred to in subclause (1) of this clause. 
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10.—Classifications — Dairy Workers. 
The classifications referred to herein are:— 

Dairy Worker — Trainee 
Dairy Worker — Level 1 
Dairy Worker — Level 2 
Dairy Worker — Level 3 
Dairy Worker — Level 4 

11.—Classifications — Laboratory Employees. 
The classifications referred to herein are:— 

Laboratory Attendant 
Laboratory Technical Assistant: 

Unqualified 
Qualified 

Laboratory Technician 
A copy of the proposed Award may be inspected at 

my office at 815 Hay Street, Perth. 

Registrar. 

13th day of October 1989. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

B. Busby 
and 

Observation City Resort Hotel. 
No. 1432 of 1988. 

COMMISSIONER C.B. PARKS. 
23rd day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The application before the 
Commission is one in which the applicant claims that 
he was unfairly dismissed from his employment and 
therefore seeks an Order from the Commission that the 
employer reinstate him in his former position of a 
Dishwasher. It is the alternative claim of the applicant, 
introduced by leave of the Commission, that should the 
termination of his services stand, he has not been paid 
the full benefit upon termination to which he is entitled 
under his contract of employment, not being a benefit 
arising under the award applicable to his 
employment. 

The applicant commenced employment with the 
respondent on 3 August 1988. On 9 August 1988 Mr 
Busby was provided with a letter of appointment 
describing his position as that of "F/time Dishwasher" 
(Exhibit A) whereas his position was otherwise 
described as that of a "Utilityman" in two separate 
employment records (Exhibits 1 and 3). Neither of the 
aforementioned titles is one which exists as a 
classification by that description within the Hotel and 
Tavern Workers' Award No. 31 of 1977, which Award 
both parties agreed applied to the employment relation- 
ship that had existed between them. In addition the 
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letter of appointment (Exhibit A) under the heading 
"Notice Upon Termination", addressed the subject of 
notice with the following statement: 

One week's notice by either party 
and thereby stipulated a requirement different to that 
prescribed by the Award in Clause 7.—Contract of 
Service, subclause (1), the relevant part of which is set 
out below: 

Except for casual workers, the contract of service 
shall be on a weekly basis, provided that one day's 
notice of termination may be given on either side 
on any working day, or in the event of such notice 
not being given by the payment by the employer or 
the forfeiture by the worker, as the case may be, of 
one day's pay. Provided that in respect of any 
worker who has been continuously employed for at 
least one year, one week's notice of termination 
shall be given on either side ... 

The applicant claims that the period of notice 
prescribed by the letter of appointment is a benefit 
greater than that prescribed by the Award and is 
therefore a benefit he is entitled to claim pursuant to 
section 29 of the Industrial Relations Act 1979 (the Act). 
A benefit which the applicant alleges entitled him to the 
payment of one week's pay in lieu of not having been 
given one week's notice of termination of his 
employment. 

The applicant submits that events which preceded 
his termination of employment were such that they 
affected his work performance and therefore to 
terminate his employment under the circumstances 
was unfair. 

On 22 August 1988 the applicant commenced work at 
8.00 a.m. and subsequently volunteered to work a 
second consecutive shift which he did and completed at 
1.00 a.m. the following day. Mr Busby then commenced 
his normal rostered shift on that afternoon of 23 August 
1988 which concluded at 1.00 a.m. the following day 
however when travelling home he was involved in a 
motor vehicle accident which delayed his arrival home 
until 3.30 a.m. on 24 August 1988. After having 
contacted his employer and left a message to advise that 
he would not be able to attend for the start of his rostered 
shift at 8.00 a.m., Mr Busby engaged in sleep but was 
awakened at approximately 7.45 a.m. when his 
telephone answering machine was activated by an 
incoming telephone call. 

On responding to that call, the applicant became 
aware that his commencement time for that day, 24 
August 1988, had been altered to 4.30 p.m. The 
Commission was told that he was unable to return to 
sleep after the receipt of this call and the time available 
to him during that day was used to report his motor 
vehicle accident, attend the Casualty Department of 
Royal Perth Hospital and to undertake a shopping 
venture. The applicant subsequently reported for work 
at the allotted time and advised the Chief Steward, Mr 
Swatdipakdi and an unidentified person in the 
Personnel Office of his motor vehicle accident. Mr 
Busby also advised the person in the Personnel Office 
that he did not wish to work that day because of 
tiredness. Upon being informed that he would not be 
entitled to the payment of wages for the day he elected to 
work, and did so from 4.30 p.m. on 24 August 1988 
through to the rostered finish time of 1.00 a.m. the 
following day. He then walked from his work place in 
Scarborough to his home in the suburb of Carlisle 
arriving there at approximately 4.40 a.m., a walk of 
approximately three hours and 40 minutes. This walk 
was repeated following his next two shifts that 
commenced each afternoon on 25 and 26 August and 
concluded in each case at 1.00 a.m. on 26 and 27 August 
1988. 

Mr Busby was next required to work on 31 August 
1988 on which date he suffered an attack of diarrhoea 
when travelling home by omnibus after the completion 
of his shift in the late afternoon on that day. The next 
two days, 1 and 2 September 1988, Mr Busby worked 
shifts that commenced in the late afternoon and 
concluded at or about 1.00 a.m. on the following day 
and on each occasion he repeated his long walk from 
Scarborough to Carlisle. During the course of Saturday, 
3 September 1988 Mr Busby again suffered from 
diarrhoea and the Commission was told that on Sunday 
he was unable to obtain adequate sleep. Mr Busby 
worked on 5 September 1988 however on the evening of 
that day he telephoned his place of work and advised 
that he was ill and would therefore not be reporting to 
work the following day, Tuesday. The applicant next 
worked on Wednesday and Thursday from 8.00 a.m. to 
4.30 p.m. and then on the afternoon shift on Friday, 9 
September 1988 which concluded at 1.00 a.m. the 
following day. 

During the course of the last mentioned Friday shift, 
Mr Busby says he was called to the Office of the Chief 
Steward, Mr Swatdipakdi, who informed him that as his 
work performance had not improved over the last two 
weeks, his services were to be terminated one week 
hence. Mr Busby says he responded by stating that this 
action was unfair because his performance would have 
been affected as a consequence of events which 
followed his motor vehicle accident and in addition he 
submits that an employee handbook issued to him by 
the respondent required that he be first given a verbal 
warning. 

By letter dated 12 September 1988 (Exhibit C) hand 
delivered to Mr Busby, the Chief Steward referred to his 
advice to Mr Busby on 29 August 1988 regarding the 
need to improve his work performance and stated that 
as it had not improved since that date, he was being 
given five working days to drastically improve or his 
services would be terminated at the expiration of that 
period of time. 

This letter was issued as a direct consequence of Mr 
Busby meeting with the Personnel Manager to express 
his objection to being given verbal notice of termination 
without a prior warning. On receipt of the letter Mr 
Busby sought and was granted a further meeting with 
the Personnel Manager. At the conclusion of the second 
meeting Mr Busby was not satisfied with the response 
he had received from the Personnel Manager and he 
therefore wrote to the General Manager of the Hotel 
requesting that he intervene and examine the matter 
according to the requirements of the Grievance 
Procedure contained in the Employee Handbook. The 
General Manager responded in writing on 16 
September 1988 (Exhibit G) wherein the issue of Mr 
Busby's continued employment was addressed in the 
following way — 

I have asked the relevant Managers to 
investigate the situation and advise them that I 
require a "cooling off period of seven days from 
now during which time we can all consider our 
position. 

In that period ... I hope that you will be 
performing your work and following instructions 
as required, thereby not necessitating any further 
action from either party. 

Seven days later on 23 September 1988 Mr Busby was 
called to the office of the Personnel Manager, who then 
advised him that his services were being terminated that 
day. 

The applicant claims that the termination of his 
services was unfair because although his work 
performance may have suffered subsequent to his 
motor vehicle accident, his employer was aware that 
when he finished a shift in the early hours of a morning 
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no omnibus transport was available and the 
predicament in which he found himself was not 
relieved by his employer. The relief available, according 
to Mr Busby, should have been provided either by 
rostering him to work shifts which concluded at times 
when public transport was available or alternatively by 
his employer providing him with transport free of 
charge which he asserted was his entitlement pursuant 
to Clause 31.—Travelling Facilities of the award. 
Finally Mr Busby claims that the unfairness was 
compounded by him not having firstly received a verbal 
warning, a requirement of the procedure outlined in the 
employee handbook and that the termination of his 
services was wrongly effected during a period the 
General Manager was absent from duty subsequent to 
him having intervened in the matter. 

The respondent's reasons for terminating the services 
of Mr Busby were stated as his continued poor 
performance of his duties notwithstanding he had been 
given guidance and issued warnings relating thereto. 

The applicant testified that when he was transferred 
to the 8.00 a.m. to 4.30 p.m. shift on 7 September 1988 he 
understood that it would be for a period of four weeks 
whereas Mr Swatdipakdi testified that although he had 
been prepared to ease the travelling problem of Mr 
Busby he had only been able to transfer him to a few day 
shifts. I am satisfied from the evidence of the Chief 
Steward Mr Swatdipakdi, and that of Mr Gianfagna, a 
Banquet Steward Supervisor that Mr Busby was slow in 
the performance of his duties, was often unnecessarily 
absent from the work area assigned to him from time to 
time and that he did not always complete his duties to a 
satisfactory level. I am further satisfied that Mr Busby 
was prompted on several occasions to increase his rate 
of work and given guidance as to what was expected of 
him and notwithstanding his tenure of employment 
would, as of 9 September 1988, depend on his 
subsequent performance for a specified period and 
although that period was extended to a total of 13 days 
thereafter he did not, apart for on one day satisfy his 
superiors with his work performance. I accept that in all 
probability Mr Busby's performance was adversely 
affected by his physical state resulting from the long 
walks and lack of sleep which occurred after the loss of 
his motor vehicle. Situations which were accompanied 
by two attacks of diarrhoea. 

If as asserted by Mr Busby, the respondent failed to 
comply with a provision of the Award, such wrongful 
action would, if it contributed adversely to the 
performance of his duties render the act of termination 
unfair. In this context I therefore turn to consider 
Clause 31 —Travelling Facilities of the Award which, so 
far as it appears relevant to the issue in this matter 
provides — 

(1) Where a worker is detained at work until it is 
too late to travel by the last ordinary bus, train or 
other regular public conveyance to his usual place 
of residence the employer shall provide proper 
conveyance free of charge. 

(5) The provisions of subclauses (1) and (2) of 
this clause do not apply to a worker who usually 
has his or her own means of conveyance. 

Subclause (1) commands an employer to provide an 
employee with the free means of conveyance when 
because of the time at which the employee needs to 
travel public transport is not available, however, this 
command is completely negated by that of subclause (5) 
in relation to an employee who usually has his or her 
own means of conveyance. On the commencement of 
his employment Mr Busby signified that he had his own 
means of transport, a motor vehicle and this he 
regularly used for conveyance to and from his place of 
employment until it was irreparably damaged on 24 
August 1988. A situation which could not be described 
otherwise than him usually having his own means of 

conveyance. In my view his employer was thereby 
exempted from any obligation imposed by the 
command of subclause (1) and therefore the applicant's 
argument that the respondent was required to provide 
him with free transport must fail. 

Notwithstanding that public transport was not 
available to Mr Busby several other alternative means 
of vehicular transport, motorised or not, were 
potentially available to him yet he did not avail himself 
of these on any occasion. He did not display to the 
Commission any cause which suggested he was 
compelled to walk because no reasonable alternative 
was available to him. On the face of it the applicant 
elected to walk and any consequential effect that 
tiredness had upon his work performance therefore 
rested heavily on his own shoulders. 

Mr Busby asserts that an employee handbook issued 
to him by the respondent prescribed rules and 
regulations that both he and the respondent were 
required to observe and alleges that the termination 
procedure employed by the respondent did not 
conform with that which is prescribed. Copies of pages 
28, 31, 42, 44 and 45 of a document said to be titled 
Employee Handbook were submitted to the 
Commission (Exhibit E). The applicant alleges that the 
respondent failed to observe the procedural provisions 
prescribed for minor offences at page 44 thereof which 
are reproduced hereunder — 

Procedure for Minor Offences. 
1. On the first occasion an offence is 

committed, you will be given a verbal 
warning by your immediate Supervisor. The 
nature of the offence will be recorded 
together with the date of the warning. 

2. If a further minor offence takes place, you 
will be seen again by your immediate 
Supervisor and will receive a formal 
warning, written confirmation of which will 
be sent to you and a copy placed on your 
personal file. This written warning will state 
the nature of the offence and the 
consequences of any further offences. 

3. Any further disciplinary action may consist 
of a further written warning, demotion or a 
dismissal. 

It is the evidence of Mr Busby that the Employee 
Handbook was issued to him on behalf of the 
respondent upon the commencement of his 
employment with the respondent. No statement was 
made to him as to the role its provisions were to play in 
relation to his contract of employment. The fact that it 
was presented to him by his employer and the nature of 
the exhibited provisions, that is the manner in which it 
addresses employer and employee relationships, 
compels the conclusion that such were implied terms of 
that contract, especially so when both parties observed 
its procedures without question, although it is alleged 
not to be correctly so by the respondent. 

It is the testimony of Mr Busby that prior to 9 
September 1988 the Chief Steward had raised with him 
the speed of his work but that this had not been done in 
a manner that constituted a formal warning. On one 
occasion he recalled such a conversation taking place 
but that when he queried the Chief Steward as to 
whether what was said was a formal warning it was 
stated that it was not. 

The Chief Steward, Mr Swatdipakdi, testified that on 
several occasions he had explained to Mr Busby.the 
need for him to increase the speed at which he worked 
and that on 7 September 1988 he called the applicant to 
his office and warned him to increase the speed of his 
work or his services would be terminated. The Chief 
Steward was unsure of whether on 9 September 1988 he 
had given the applicant verbal notice of his services 
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being terminated. No reference thereto appeared in his 
diary (Exhibit 2), however notations were recorded 
therein regarding warnings issued on 17 August 1988 
and 7 September 1988. I prefer the testimony of the 
Chief Steward as he recalled events based on the entries 
in his diary made at or about the time at which the 
warnings occurred. I am therefore satisfied that Mr 
Busby was issued with verbal warnings related to his 
work performance on 17 August 1988 and again on 7 
September 1988. These warnings were followed by a 
written warning in which the applicant was given five 
working days from 12 September 1988 to improve or his 
services would be terminated. 

The applicant wrote to the General Manager in 
accordance with the Grievance Procedure prescribed 
in the Employee Handbook (Exhibit E p. 45). The 
relevant extract therefrom follows — 

When an employee feels that a situation is either 
unjust, inequitable, a hindrance to effective 
operation or perceives that a problem exists, he or 
she shall be allowed to voice such opinions without 
fear of recrimination. 

To enable this interaction within the 
organisation to take place the following simple, but 
effective, procedure has been developed. 

1. ... 
2. ... 
3. ... 
4. Failing a satisfactory solution, you may 

write to the General Manager. He will 
examine the matter and will seek 
clarification where appropriate. His 
decision will be given in writing within 14 
days. 

The General Manager responded to Mr Busby's letter 
in writing (Exhibit G) and expressed his decision to 
institute what was described as a "cooling off period 
for seven days from 16 September 1988, that the relevant 
managers had been asked to investigate during this 
period. The letter also commented upon the need to 
follow instructions thereby advising any further action 
and stated — 

during which time we can all consider our 
position. 

(The emphasis is mine.) 

Nowhere in the letter was there any suggestion that 
the General Manager had reserved to himself the sole 
right to determine the future of Mr Busby at the 
conclusion of the "cooling off period. On the contrary 
the words I have emphasised, when given theirordinary 
and everyday meaning, convey that not only the 
General Manager and Mr Busby could consider their 
relative positions in the matter of the grievance but all 
persons who were involved therein, that includes the 
Chief Steward (the immediate Supervisor) and the 
Personnel Manager. 

I am satisfied that the applicant received an 
appropriate verbal warning, that he was issued with a 
written warning stating the reason for such and that 
should he fail to comply therewith his services would be 
terminated in five days. This period was extended by 
direction of the General Manager at the end of which 
time Mr Busby's work performance was not to the level 
required by his employer and therefore his services 
were terminated. Terminated by the Personnel 
Manager exercising his apparent usual authority which 
was undisputed except to the extent that it may have 
been limited on this occasion by the intervention of the 
General Manager. I am satisfied that it was not so 
limited. 
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For the reasons expressed herein I am satisfied that 
the respondent employer did not unfairly exercise the 
right to terminate the services of Mr Busby. 

It remains for the Commission to consider the 
applicant's claim that he has not been allowed a benefit 
to which he became entitled by his letter of appoint- 
ment. That being the payment of one week's wages in 
lieu of not having been given one week's notice of the 
termination. 

The payments made to Mr Busby upon the 
termination of his services were evidenced by means of 
a form titled Termination bearing the name of the 
applicant and signed by the Personnel Manager 
together with a computer print extracted from the 
respondent's records (Exhibit 1). The information 
contained therein, together with the explanation 
provided in submissions satisfies me that the sum of 
$599.51 (less tax) paid to Mr Busby was made up of 
$180.56 related to hours worked, $152.95 as a pro rata 
payment in lieu of annual leave and $266 being one 
week's pay in lieu of not having been given one week's 
notice of termination of his employment. There is 
therefore no need for me to consider whether the 
claimed payment in fact existed was a benefit due under 
the contract as was asserted by Mr Busby. 

I therefore find that the application should be 
dismissed and an Order will issue accordingly. 

Appearances: The applicant appeared on his own 
behalf. 

Mr M. Borlase appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
B. Busby 

and 
Observation City Resort Hotel. 

No. 1432 of 1988. 
COMMISSIONER C.B. PARKS. 

23rd day of October 1989. 

Order. 
HAVING heard Mr B. Busby on his own behalf and Mr 
M. Borlase on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That this application be dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Desmond Nihal Hilarion Cooray 

and 
Structor Pty Ltd trading as "Interigo". 

No. 2066 of 1989. 
COMMISSIONER G.J. MARTIN. 

9th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The applicant claims, 
pursuant to section 29 of the Act, the amount of 
$2 287.53 being wages allegedly due to him for work 
performed for the respondent from the 26th day of July 
1989 until the 7th day of August 1989. 

The matter first came for hearing on the 27th day of 
September 1989 following a notice of hearing to that 
effect, dated the 14th day of September 1989. 

On the day of the hearing Mr Rechici who appeared 
on behalf of the respondent requested an adjournment 
to enable him to go through his old records and prepare 
a response to the claim. He also informed me that he 
had forwarded a facsimile message to the Commission 
on the 19th day of September 1989 to that effect and 
produced to me the original of that message. 

The manner in which it was addressed, and this 
turned out to be the case on subsequent investigation, 
caused the facsimile message to be delivered to the 
office of another Commissioner and thus it had not 
been drawn to my attention. 

Accordingly I adjourned the proceedings and told 
the parties we would resume at 10.30 a.m. on Monday 9 
October 1989. As the transcript notes of the proceedings 
of the 27th day of September 1989 reveal I said that three 
times. Additionally we issued that same day a new 
notice of hearing to the parties. 

Today at 10.30 a.m. the 9th day of October 1989 the 
applicant appeared on time but the respondent did not 
appear at all although I waited until 11.00 a.m. before 
hearing the matter pursuant to section 27(1 )(d) of the 
Act in the absence of the respondent. 

The applicant commenced employment on the 23rd 
day of July 1989 as a result of responding to a newspaper 
advertisement [Exhibit 1(a)] and it was agreed between 
the parties that wages would commence to accrue on 
and from the 26th day of June 1989. The applicant was 
paid his first two weeks of wages due after the end of the 
first fortnight, the pay period, but no wages from that 
point, i.e. the 9th day of July 1989 until the 7th day of 
August 1989 the last day he worked for the respondent. 
The applicant terminated the contract of employment 
on the 8th day of August 1989 or shortly thereafter as he 
was not being paid wages, although he says the 
respondent repeatedly promised to do so. He then made 
the present application. 

From the applicant's evidence I find that during the 
life of the contract of employment the respondent did 
not terminate it as he stated during the proceedings on 
the 27th day of September 1989 when I elicited its 
attitude to the claim, as an answering statement had not 
been filed, and that the applicant each day thereof 
performed work for the respondent within the terms of 
his contract of employment. 

Accordingly the wages for the time for which the 
applicant was not paid are due and payable and I will 
allow the application in respect of the completed 
periods of the contract, namely each completed week. 
(See 1 FLR p. 119 at pp. 123-124.) 

The minutes of the proposed Order to issue in 
determination of the application now issue and may be 
spoken to by the parties if they so wish at a time to be 
arranged with me. 

Appearances: The applicant appeared on his own 
behalf. 

Mr M. Rechici appeared on behalf of the respondent 
on the 27th day of September 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Desmond Nihal Hilarion Cooray 

and 
Structor Pty Ltd trading as "Interigo". 

No. 2066 of 1989. 
COMMISSIONER G.J. MARTIN. 

25th day of October 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
Mr M. Rechici on behalf of the respondent on the 27th 
day of September 1989 but there being no appearance 
by or on behalf of the respondent on the 9th day of 
October 1989 the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1989 
hereby Orders — 

That the respondent shall, within 21 days of the 
date of the Order issued in determination of this 
matter, pay to Desmond Nihal Hilarion Cooray of 
Unit 2, 818 Canning Highway, Applecross the 
amount of $2 205.20. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clifford Maxwell Datson 

and 
The 30 Minute Lawn Co Pty Ltd. 

No. 1718 of 1989. 
COMMISSIONER G.J. MARTIN. 

3rd day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The hearing and 
determination of this matter was first listed for 10.30 
a.m. on Wednesday, 20 September 1989. Oh that day the 
applicant appeared on his own behalf but there was no 
appearance by or on behalf of the respondent. 

To enable the respondent to appear I adjourned the 
matter until 10.30 a.m. on Tuesday the 26th day of 
September 1989 and caused copies of the new notice of 
hearing to be served by Certified Mail upon the two 
persons disclosed by the National Companies and 
Securities Commission to be the directors of the 
respondent, at the addresses so shown and upon the 
registered office of the respondent. 

These notices did not evoke an appearance by or on 
behalf of the respondent when I sat on the 26th day of 
September 1989 and I proceeded to hear the matter in 
accordance with section 27(l)(d) of the Act. The 
applicant claims firstly that he was not paid wages from 
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the 15th day of June 1989 to the 17th day of July 1989 in 
accordance with his contract of employment (Exhibit 2) 
an amount of $3 000 and I find this claim to be 
proven. 

Secondly the applicant claims that he was entitled to 
a period of four weeks' annual leave and that benefit 
was not allowed to him and I find that to be proven. 

The applicant's claim for an annual leave loading 
was not. I find, a term of his contract of employment and 
this claim will not be allowed. 

During the proceedings I advised the applicant that 
his claim for moneys for equipment owned by him but 
in the possession of the respondent was not a matter 
within my jurisdiction and will need to be pursued in 
another place. 

I accordingly determine the application by the 
Minutes of the Proposed Order which now issues and 
which provide that the respondent shall pay to the 
applicant the amount of $6 000 within 21 days of the 
issue of the final Order. 

The parties may speak to the Minutes of the Proposed 
Order, if they so wish at a time to be arranged with 
me. 

Appearances: The applicant appeared on his own 
behalf. 

There was no appearance by or on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Clifford Maxwell Datson 

and 
The 30 Minute Lawn Co Pty Ltd. 

No. 1718 of 1989. 
COMMISSIONER G.J. MARTIN. 

31st day of October 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the povyers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent shall pay to Clifford 
Maxwell Datson of 16 Danube Avenue. 
Beechboro. the amount of $6 000 within 21 days of 
the date hereof. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kathleen Shena Le Monnier 

and 
Total Supplies Pty Ltd. 

No. 1914 of 1989. 
COMMISSIONER G.J. MARTIN. 

15th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: The applicant was employed 
by the respondent as a purchasing officer from the 4th 
day of May 1987. becoming sales manager as from the 
3rd day of July 1989 (Exhibit 1). 

On the 2nd day of August 1989 the applicant's 
contract of employment was terminated summarily by 
the respondent on the ground of misconduct. 

By this application brought in accordance with 
section 29 of the Act the applicant seeks a declaration 
that she was unfairly dismissed and an Order for 
moneys in lieu of notice and moneys in lieu of annual 
leave. (Other moneys claimed have since been paid by 
the respondent.) 

The applicant does not seek reinstatement and in any 
event I was told during the proceedings that the 
respondent is in the process of closing down its 
operations. 

In essence the respondent's action arose out of the 
alleged failure by the applicant to collect from a client, a 
cheque for a substantial amount of money in time for it 
to be banked on the day of termination. The applicant 
did collect the cheque but not in time for it to be banked. 
Her delay in that situation arose from an attendance at a 
luncheon approved by the respondent but which 
attendance and the duration of it left her without time to 
complete the task referred to. 

The applicant believed that the respondent had been 
made aware by her of the possible tightness of time to 
complete the task and had made other arrangements for 
the collection of the cheque. 

The respondent believes that such was not the case 
and the task and its execution had been left in the 
applicant's hands. 

From the material before me I find that the applicant 
was either lax or inattentive to the task assigned to her 
and was deserving of censure. However I do not 
consider that this one error was such as to justify 
summary dismissal (see 1 WLR p. 698 at p. 707). 

The applicant's past service was without blemish and 
the promotion in July, attests to her competence and 
satisfactory service as an employee. 

Accordingly I find that the act of dismissal was unfair 
and provide in the minutes of the proposed Order to 
issue in the determination of the application a 
declaration to that effect and that the applicant should 
be paid four weeks' notice in lieu of notice. I find that 
period of notice to be part of the contract of employment 
by the applicant's uncontradicted evidence. 

I do not allow the claim for moneys in lieu of annual 
leave as I find such provision was not a part of the 
contract of employment. 

The minutes of the proposed Order now issue and 
may be spoken to by the parties if they so desire at a time 
to be arranged with me. 

Appearances: The applicant appeared on her own 
behalf. 

Mr T.C. Hardie appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kathleen Shena Le Monnier 

and 
Total Supplies Pty Ltd. 

No. 1914 of 1989. 
COMMISSIONER G.J. MARTIN. 

11th day of October 1989. 

Order. 
HAVING heard the applicant on her own behalf and 
Mr T.C. Hardie on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders 
and declares — 

1. That the applicant was unfairly dismissed by 
the respondent. 

2. That the respondent shall pay Kathleen Shena 
Le Monnier of 158 Uduc Road, Harvey the 
amount of $1 680 within 21 days of the date 
hereof. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Julie Anne Mills 

and 
B.F. Productions. 
No. 1741 of 1989. 

COMMISSIONER G.L. FIELDING. 
26th day of October 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions taken from the transcript as 
edited by the Commissioner.) 

THE COMMISSIONER: This has been an interesting 
case but not a complex one. 

The Applicant is qualified in film production design 
and is a freelance film art director. On and from 5 May 
of this year she was employed by the Respondent as an 
assistant art director. At that time the Respondent was 
engaged to make a 12 episode television mini-series 
entitled "Haydaze". It was in connection with that 
production that the Applicant was engaged. Her duties 
were to assist the art director, a Miss Vivian, to whom 
she was directly responsible and answerable. The art 
director, as head of the art department for this 
production was in turn answerable to the series' 
producer or co-producer. Miss Berrystone. On 13 July 
the Applicant's employment was terminated with one 
week's pay in lieu of notice. On that day she was told by 
Miss Vivian that the two simply could not work together 
any longer, principally because Miss Vivian considered 
that she was undermining her position and had done so 
for some time. 

The two had spoken twice, some time earlier, about 
this problem. On the first occasion the Applicant had 
apparently complained to Miss Vivian that she was not 
receiving sufficient or adequate instruction as to what 
she was to do and requested that she be given more 
specific detailed instructions. Thereafter, Miss Vivian 
claimed she gave those detailed instructions but a 
number were disobeyed. Subsequently, approximately 
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two weeks before the dismissal was effected. Miss 
Vivian says that the two spoke about Miss Vivian's 
concern that the Applicant was undermining her 
position. At this time the Applicant asked her to 
instance occasions when this had occurred. Miss 
Vivian indicated one or two instances which the 
Applicant described as being "pathetic" and the two of 
them broke up the conversation. 

It should be noted that the Applicant appears, on the 
evidence, to have had a fair degree of experience as an 
art director herself. Indeed, it seems that she has 
probably had more experience at it than Miss Vivian. 
Be that as it may, the Respondent, by its Answer, alleges 
that the Applicant was dismissed because she often 
wasted valuable time in the pursuit of unauthorised 
requirements of her work or blatantly disregarded 
direct instructions from her immediate superior, the art 
director. 

Those allegations were detailed in a memorandum 
sent by Miss Vivian to Miss Berrystone on or about 19 
July. They have been the subject of much evidence in 
the course of these proceedings and no useful purpose is 
to be served by repeating them again. 

Soon after her dismissal the Applicant instituted 
these proceedings, alleging that her dismissal was 
unfair. It is not clear whether she then sought 
reinstatement but she certainly sought payment of the 
sum of $9 900 which was said to represent the balance 
due to her under her contract of employment. At the 
outset of the hearing of these proceedings, counsel for 
the Applicant sought and was granted leave, to amend 
the claim and prosecute it as if it was one solely for 
denied contractual benefits under the provisions of 
section 29(b)(ii) of the Industrial Relations Act 1979. By 
her amended claim, the Applicant claims she 
contracted with the Respondent to be employed from 5 
Mayuntil 15 September 1989 at a wage of $800 per week, 
together with a vehicle allowance of $200 per week and a 
tool allowance of $100 per week, making a total package 
of $1 100 per week. 

Since her dismissal she has obtained alternative 
employment, as an art director for another film 
production, not I hasten to say under the auspices of the 
Respondent, at a salary of $850 a week. She therefore 
claims, having regard to her subsequent earnings, the 
sum of $3 070 which is the difference between what she 
has earned and what she would have earned in the 
period up to 15 September had her employment with 
the Respondent been determined, with the effluxion of 
time, as she alleges should have been the case. 
Additionally, by the amended claim the Applicant 
sought damages, to be assessed by the Commission, for 
"wrongful dismissal", though in the end that was not 
pursued. 

The Applicant was engaged under a written contract. 
So far as is material, the terms of that contract are as 
follows. Clause 1 stipulates — 

1. Incorporation of Terms of Award: This 
agreement incorporates and includes all of the 
terms and conditions of the Theatrical Employees 
Motion Picture Award 1988 (the Award) as if those 
terms were written herein. In the event of any 
inconsistency between the terms of this Agreement 
and the provisions of the Award, the Award shall 
prevail except where the incorporation of the terms 
of the Award shall have the effect of lowering the 
rate of pay per hour received by the Employee. 

Clause 2 details the fact that the Applicant was 
employed as an assistant art director to carry out the 
work of that occupation in connection with the 
production "Haydaze". Clause 3 provides — 

3. Period of Employment: The period of 
employment shall be from 5 May 1989 to 15 
September 1989, inclusive of the dates indicated. 
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Clause 4 provides in part — 
4. Additional Period: The parties agree that the 

Employer may exercise an option to extend the 
period of employment of the Employee to a 
maximum of no more than one week by the 
provision of not less than seven days' clear notice 
prior to the expiration of the period which is 
mentioned in Clause 3 ... 

I do not consider, so far as these proceedings are 
concerned, that any other provision of the contract is 
relevant. 

The Award relevantly provides in Clause 10 as 
follows — 

10.—Terms of Engagement. 
(a) Employment shall be by the week. Any 

employee not specifically engaged as a 
casual employee shall be deemed to be 
employed by the week. 

(b) Employment shall be terminated by one 
week's notice on either side or by the 
payment or forfeiture of a week's wages as 
the case may be or by such other 
arrangements in excess of these 
conditions as may be agreed upon. This 
shall not affect the right of the 
employer; 

(i) to dismiss any employee without 
notice for any act of dishonesty or 
any act reasonably termed as 
misconduct; or 

(ii) to deduct payment for any day 
where an employee cannot be 
usefully employed because of any 
strike, ban on work, or any other 
stoppage or interruption with 
work beyond the control of the 
employer. 

(c) ... 
(d) ... 
(e) ... 
(f) ... 

Save to mention that Clause 36 of the Award provides 
inter alia — 

Neither the Screen Production Association of 
Australia — 

of which the Respondent is apparently a member 
nor its members will enter into any contractual 
arrangements by which the work of any employee 
classified in this Award shall be performed at levels 
of rates of pay or conditions of employment which 
are less favourable than those contained herein 

It is not necessary to refer to any other provision of the 
Award. 

Schedule C to the Award contains a proforma of what 
is described as a "Standard Contract". That pro forma 
was adopted on this occasion by the parties. Indeed, it is 
identical with Schedule C to the Award, save, of course, 
for the dates and names that have been completed in the 
gaps. Moreover, it is headed "Schedule C" and; 
"Standard Contract (issued by SPAA/ATAEA)". 

The Applicant argues that the contract entered into 
between herself and the Respondent is a fixed term 
contract, for the period from 5 May until 15 September 
1989. That is said to be what is clearly and 
unambiguously stated in Clause 3 of the contract. 
Moreover, it is claimed not to be inconsistent with the; 
Award because Clause 10(b) of the Award provides for | 
the parties to make "such other arrangements in excess" | 
of the Award conditions as they may agree upon. The j 
argument is that, as there is a fixed term of employment j 

in the contract, there is an arrangement in excess of 
what is stipulated in Clause 10 of the Award. The 
Applicant says, as well, that it was her intention that she 
be employed for the entire period mentioned and seeks 
some comfort from the evidence of Miss Berrystone that 
she expected the Applicant to work for the period in 
question. Therefore, it is argued, that there is nothing 
untoward in interpreting the contract in the way in 
which the Applicant would have the Commission 
interpret it in these proceedings. 

The Respondent, on the other hand, answers by 
asserting that the Applicant was engaged under the 
terms of a contract which permitted the employment to 
be terminated as provided in Clause 10 of the Award, 
that is, on one week's notice or payment in lieu. Hence, 
as that was done, on this occasion the Applicant has not 
been denied any contractual benefit. 

Alternatively, it is said that if the contract was a fixed 
term contract of the kind suggested by the Applicant 
then it was justifiably brought to an end sooner than the 
period stipulated therein because of the Applicant's 
misconduct. 

A claim under the provisions of section 29(b)(ii) 
requires that the Commission ascertain whether or not, 
in the contract in question, there was a benefit of the 
kind relied upon. If there is found to be such a benefit or 
a similar one, then it becomes a question, principally 
one of fact, to determine whether or not the benefit has 
been denied. 

The first part of the exercise is clearly a legal question. 
The position is, as I pointed out in Bartlett v. Indian 
Pacific Limited (1988) 68 WAIG 2508 on that 
occasion- 

By its very nature, a case of this nature, that is, 
one to determine whether or not there has been a 
claim for a denied contractual benefit, requires 
that the Commission ascertain what benefits are 
embodied in the particular contract. Since a 
contract is a legal phenomenon, its meaning and 
scope can only sensibly be determined having 
regard to legal concepts and, particularly, the laws 
of contract. 

The same view was taken by the Full Bench in the 
somewhat older case of Simmons v. Business 
Computers International Ltd (1985) 65 WAIG 2039 and 
more recently it was endorsed in Perth Finishing 
College Pty Ltd v. Watts (1969) 69 WAIG 2037 to which 
counsel for the Respondent has referred. Indeed, my 
impression of the submissions is that neither counsel 
would seriously question any of that. 

In determining what remedy, if any, is to be applied 
should the Commission find there has been a benefit 
denied the jurisdiction of the Commission is such that 
the Commission has to make an assessment according 
to the equities as well as the substantial merits of the 
matter, as was indicated in the case of Belo Fisheries v. 
Frogett (1983) 63 WAIG 2394. 

The contract in question is in writing. There is really 
no scope in the circumstances for the intentions of the 
parties to be relied upon as an aid to interpretation. For 
what it is worth, my interpretation of the evidence is that 
the Respondent at least regarded it as being a contract of 
a kind which was terminable on notice and the evidence 
is also that that accords with the industry practice. 

In my view, the contract cannot be seen as something 
apart from and above the Award in the way in which the 
Applicant contends. Clause 1 expressly "incorporates 
and includes all of the terms and conditions of the 
Award as if they were written" therein. Prima facie, that 
would include the right to have it terminated on one 
week's notice or payment in lieu. Moreover, the contract 
expressly provides that "in the event of any 
inconsistency between the terms of this Agreement and 
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the provisions of the Award, the Award is to prevail", 
except to an extent which is not relevant in these 
proceedings. 

In my view, there is simply no warrant to exclude the 
provisions as to notice, having regard to the terms of the 
contract adopted by the parties on this occasion. I do 
not regard the provision of a definitive term in the 
contract as being in any way inconsistent with the 
notice provisions of the Award. Contracts which 
provide for a defined term of employment but also 
provide for earlier termination upon notice, are not 
uncommon or. indeed, unorthodox, as is apparent from 
BBC v. loannou (1975) ICR 267 to which counsel for the 
Respondent referred. They are frequently brought 
before this Commission. The effect of such a contract is 
simply that the employment continues until the term 
expires, unless it is terminated earlier by notice. Unlike 
a contract for a truly indefinite period, the absolute 
extremities of the employment are ascertainable from 
the very start. 

Counsel for the Applicant, in his written submissions 
and again in his closing submissions, suggests that this 
contract is something like the position that arose in the 
well known case of True v. Amalgamated Collieries of 
WA Ltd (1940) 62 CLR 451. the import of which is that a 
contract of employment is separate and distinct from an 
award, which merely operates to provide statutory 
minimum conditions of employment. As already 
indicated, the position is somewhat different here 
because the contract expressly incorporates the Award 
as if it formed part of the contract. 

In any event, it is highly questionable whether the 
terms of a contract are in excess of those contained in 
the Award, for it is as much a benefit to the Applicant as 
it is to the Respondent to have the right to terminate the 
contract before the period mentioned in Clause 3 of the 
contract expires. It might well be, for example, that if the 
Applicant was to be offered generous terms of 
employment with someone else, the capacity to 
terminate the contract earlier would be a distinct benefit 
to her. 

Moreover, I find great difficulty in accepting the 
Applicant's argument that the provision of definitive 
period of employment in terms of Clause 3 of the 
contract constitutes "other arrangements" for the 
purposes of Clause 10 of the Award, given that the 
contract follows precisely the pro forma of the Schedule 
to the Award. The Schedule presupposes that a period 
of employment will be incorporated in the contract. To 
suggest that use of the Schedule is to be taken as thereby 
automatically providing a condition of employment in 
excess of the Award for the purposes of Clause 10(b), as 
one would logically have to do, is an odd consequence 
and a conclusion which is contrary to the provisions of 
the Schedule taken as a whole. 

Since, as I find, the contract expressly provided that it 
was terminable by one week's notice on either side, or by 
the payment in lieu, and since, on this occasion, the 
Applicant received payment in lieu, she has not been 
denied the contract benefit claimed. 

In the circumstances, it is not necessary for me to 
determine whether the Applicant's conduct justified 
termination of employment when it occurred. I observe, 
however, that the Applicant was not summarily 
dismissed, as her counsel throughout these proceedings 
has suggested on a number of occasions. Rather, she 
was dismissed in accordance with the terms of the 
contract by payment in lieu of notice and, of course, it is 
really trite to say that there was not, in the 
circumstances, a summary of dismissal. One need only 
refer to Rex Stewart Jeffries Parker Ginberg Ltd v. 
Parker (1989) IRLR 483 [see too Robe River Iron 
Associates v. the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch (1989) 69 WAIG 1027]. 

Given the fact that much has been said of the conduct 
of the parties giving rise to this matter, I think I should 
say something about the evidence. Overall, I found it 
difficult to resolve the conflicting testimony. Initially, I 
was impressed by the evidence of the Applicant but the 
more I heard from Miss Vivian, and certainly the more 
she was cross-examined, the more convinced I am that 
what she has had to say about these events is 
substantially accurate. Where her evidence conflicts 
with that of the Applicant, I find the evidence of Miss 
Vivian to be the more reliable. I am certainly far from 
convinced that Miss Vivian was the insecure and 
irrational woman she was portrayed by the Applicant to 
be, rather, the more she spoke, the more convinced I am 
that she was rational and sensible. 

I am satisfied, on balance, that the Applicant did, 
from time to time, disobey the instructions she was 
given by Miss Vivian. I refer to the incident relating to 
the PVC prop, where the evidence is that she told an 
assistant not to purchase PVC pipe when the dresser 
had been told by Miss Vivian to go out and purchase it. 
That clearly put him in a difficult position, as was 
apparent from his evidence. 

I am satisfied, too, that she moved the refrigerator 
when she was told not to do so by Miss Vivian. She 
inserted lights on props when she was told she was not 
to do so. There does not seem to be any doubt that she 
purchased some expendable props in the form of a 
small cake for $3.00 or thereabouts when she was 
expressly told not to. Moreover, it seems clear from the 
evidence, and certainly I accept it to be a fact, that she 
went to the production manager with suggestions for 
altering filming arrangements without first consulting 
Miss Vivian, and that she made some moves to alter the 
floor plans without first referring the matter to Miss 
Vivian. 

There a number of other matters but I do not propose 
to go through them in any detail because they are 
tedious. The position, as far as I am concerned, is as 
Miss Vivian so rightly put it: it is not these matters taken 
by themselves which, to her credit Miss Vivian 
acknowledged were trivial or minor which is of 
significance, but the fact that, taken in toto, they were 
indicative of a course of conduct which undermined her 
authority and made the management of the art 
department difficult. 

I do not suggest that though some of the actions of the 
Applicant amounted to a blatant disregard for Miss 
Vivian's position that they were done with any mala 
fides. I am satisfied, indeed, on balance, that they were 
done out of her enthusiasm for her job. The evidence 
overwhelmingly suggests she was highly enthusiastic. 
Perhaps her crime is that she let her enthusiasm 
overtake her, which I am satisfied, at times it did. 

Having regard to the fact that there had been earlier 
discussions between the parties about these problems, 
albeit that at no stage the Applicant was ever told her job 
was on the line, and having regard to her actions which 
together amounted to a course of misconduct, I 
consider it is probably fair to say that the time had come 
when the Applicant had so failed to perform the 
fundamental obligations of her contract, one of which 
was, as she so rightly and readily acknowledged, not to 
make any decisions without reference to the art director, 
and to carry out the directions of the art director, that the 
Respondent was entitled to say "enough is enough" and 
to terminate the contract as and when it did. 

However, all that is academic. As I find, the contract 
was not a strict fixed term contract as the Applicant's 
counsel has argued, but rather one subject to 
termination on notice. The notice was properly given in 
accordance with that contract. Therefore, there is no 
denial of a benefit within the meaning of section 
29(b)(ii). 



I want to end by simply making reference to the claim 
for damages which, in the course of the closing address, 
was said to have been aimed at exemplary damages. 
The plain fact of the matter is that the Commission does 
not and has never had jurisdiction to award damages of 
any kind. It does not even have the jurisdiction to award 
compensation for an unfair dismissal, save as an 
incident to reinstatement, as the Industrial Appeal 
Court made clear in Robe River Iron Associates v. 
Association of Draughting, Supervisory and Technical 
Employees of Western Australia (1987) 68 WAIG 11. 

For the foregoing reasons, my determination is that 
the claim must fail and I will so order. 

Appearances: Mr P. Laskaris (of Counsel) on behalf 
of the Applicant. 

Ms C. Francas (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Julie Anne Mills 

and 
-B.F. Productions. 
No. 1741 of 1989. 

COMMISSIONER G.L.FIELDING. 
26th day of October 1989. 

Order. 
HAVING heard Mr P.G. Laskaris (of Counsel) on 
behalf of the Applicant and Ms C. Francas (of Counsel) 
on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

1. That the application be and is hereby 
dismissed. 

2. That the Applicant pay to the Respondent 
costs and expenses (other than for the services 
of a legal practitioner) including the expenses 
of the witnesses called by the Respondent 
fixed at $100. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Glenn Penley 

and 
Nicholas Lysko trading as 

"Australian Computer Equipment". 
No. 1786 of 1989. 

COMMISSIONER GJ. MARTIN. 
9th day of October 1989 

Reasons for Decision. 
THE COMMISSIONER: The applicant was recruited 
by the respondent to work as a computer programmer 
in December 1988 at a weekly wage of $313.30 to be paid 
fortnightly. The contract of employment endured until 
the 8th day of May 1989 when the applicant not having 
been paid for the previous three weeks left of his own 
accord, without giving the respondent any notice. 

It is common ground that the respondent-was having 
cash flow difficulties and had informed its employees to 
that effect, with promises to pay wages when the 
situation improved. 

The applicant pursuant to section 29 of the Act seeks 
an Order that the respondent pay to him the three 
weeks' wages outstanding. 

The respondent objects to the claim on the ground 
that after the applicant left its employment it found that 
he had not completed the work assigned to him 
resulting in that work having to be redone and the 
respondent nearly losing the client for whom the work 
was being done. The respondent concluded that the 
applicant was not in fact capable of doing the work for 
which he was originally engaged. 

I was shown a report from a computer consultant to 
that effect. The applicant had not previously been the 
subject of any warning by the respondent that his work 
was unsatisfactory although concern had been 
expressed at the length of time the work was taking. 

In the result however those latter considerations do 
not affect the applicant's claim before me as the law 
seems clear, namely that where wages accrue under the 
contract of employment and are payable at weekly or at 
other periodic periods they are recoverable by the 
applicant whatever the reason for the contract coming 
to an end (see 48 CLR 457 at pp. 476-477 and 1 FLR p. 
119 at pp. 123-124). 

Thus the applicant had three completed weeks of 
wages due to him and the application will be allowed. 
The minutes of the proposed Order to determine the 
application now issue and may be spoken to by the 
parties if they so wish at a time to be arranged with 
me. 

Appearances: The applicant appeared on his own 
behalf. 

The respondent appeared on his own behalf. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Paul Glenn Penley 

and 
Nicholas Lysko trading as 

"Australian Computer Equipment". 
No. 1786 of 1989. 

COMMISSIONER GJ. MARTIN. 
31st day of October 1989. 

Order. 
HAVING heard the applicant on his own behalf and 
the respondent on his own behalf, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the respondent shall, within 21 days of the 
date of this Order, pay to Paul Glenn Penley of 68 
Kalgoorlie Street, Mt Hawthorn, the amount of 
$939.90. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Walter Scanlon 

and 
Paxus Professional Systenas Pty Ltd. 

No. 1911 of 1989. 
COMMISSIONER G.L. FIELDING. 

24th day of October 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of 

the submissions, taken from the transcript 
as edited by the Commissioner.) 

THE COMMISSIONER: This is an application 
brought by the Applicant pursuant to the provisions of 
section 29 of the Industrial Relations Act 1979. The 
Applicant was employed by the Respondent as a 
salesman, commencing on or about 11 April 1989. He 
was to be remunerated by a salary package of something 
in the order of $39 000 per annum, together with a 
commission on sales effected in the territory assigned to 
him. The terms and conditions under which those 
commissions were to be payable were set out in a Sales 
Executive Sales ' Remuneration Plan which the 
Applicant acknowledged was given and explained to 
him at the time of his employment. 

It was also a term of his employment, contained in the 
letter of appointment, that the "position will require one 
month's notice from either side for termination". 

On or about 20 June 1989 the Applicant met with the 
Respondent's regional manager, Mr Gauci. They 
discussed the Applicant's work performance, which 
caused Mr Gauci some concern. That was followed by a 
meeting with the managing director, Mr Wilkinson, Mr 
Gauci, and the Applicant on or about 23 June. It is 
common ground; that the Applicant was told at that 
.time that he needed to improve his performance or else 
he would have to "part company" with the 
Respondent. 

The Respondent says that he was given a target to 
achieve and was given a maximum of three to four 
weeks to achieve it. The Applicant says that he was 
given a minimum of six weeks to achieve that target. 

On 17 July the Applicant and Mr Gauci met again. 
Mr Gauci went through the Applicant's sales contacts 
and concluded that there had been no improvement 
and that there was no immediate prospect of there being 
any improvement. Thus he suggested to the Applicant 
that he should "part company" with the Respondent 
there and then. 

The Applicant unsuccessfully tried to have Mr Gauci 
change his mind but he would not do so. In the end Mr 
Gauci says that he told the Applicant to clear his desk 
and go, which the Applicant did. The Applicant came 
back to work the next day and again tried to have Mr 
Gauci change his mind, but Mr Gauci would not and 
did not. The Applicant then delivered a letter of 
resignation indicating, amongst other things, that he 
wished "to submit one month's notice" of his "intention 
to terminate employment" with the Respondent "due to 
personal reasons". As well, he indicated in the letter that 
he expected all moneys due to him to be paid within two 
weeks. Amongst the moneys claimed were public 
parking of $25.60; superannuation; three months' 
salary, which was to include the car allowance; 
commissions due from what he said was $93 509 worth 
of sales, less any commissions which had already been 
paid; and pro rata holiday pay of four days. 

Subsequently he instituted these proceedings, 
claiming to have been unfairly dismissed and claiming 
also the outstanding benefits which he mentioned in his 
letter of resignation. It is only fair to say that some weeks 

later the Respondent has met, to the Applicant's 
satisfaction, its liability under the outstanding 
contractual benefits. All that is now in issue is the claim 
as to whether or not the dismissal was unfair and 
whether or not the Applicant should be reinstated. 

The Applicant claims that he was an efficient and 
effective salesman. He suggests that the territory 
assigned to him was not sufficient to enable him to meet 
the targets given by the Respondent. As well he suggests 
that the Respondent adopted double standards; it was 
prepared to give greater latitude to some of its other 
salesmen than it was prepared to give him. He says, in 
effect, that he was "badgered" by Mr Gauci. He says that 
he was the subject of "management by fear" from Mr 
Gauci, and that were he given a fair opportunity he 
would be able to achieve the necessary level of sales. He 
acknowledges that "the business is there", he simply 
needed time to acquire it. 

To the extent that there is a conflict in the evidence, 
and I do not propose to recite the evidence in any greater 
detail than I have, I should say that I prefer the evidence 
of Messrs Gauci and Wilkinson to that of the Applicant. 
Messrs Gauci and Wilkinson struck me as being fair, 
open and frank in their testimony. Mr Gauci freely 
admitted that there were certain aspects of the matter 
which he could not recall and he was not prepared to 
make assumptions or guess, and neither was Mr 
Wilkinson. They both impressed me as being credible 
witnesses, and I have not the slightest doubt that the 
events occurred as they have testified. 

I am simply not satisfied, on balance, that the 
dismissal was unfair. I say "the dismissal" because, 
although the Applicant tendered a letter of resignation, 
the unchallenged evidence is that at the meeting on 17 
July he was told that he was either to resign or be 
dismissed. The law is quite clear that a resignation is 
only a resignation if it is freely given without duress. Mr 
Gauci, to his credit, acknowledges that he regarded the 
Applicant as having been dismissed on 17 July, and on 
my assessment of the evidence, that is in fact what 
occurred. Mr Gauci testified that he asked the 
Applicant to leave and clear his desk, and I cannot 
think of a clearer indication than that to suggest that 
one's employment has been terminated. Therefore, 
though the Applicant purported to resign a day later, by 
that time he had been dismissed and the resignation is 
really of no force and effect, at least for the purposes of 
these proceedings. 

The Applicant acknowledges that he was told from 
the outset that the job was performance oriented and, 
indeed, he acknowledges that that is the case with all 
sales type vocations. I accept the evidence of Mr Gauci 
that not only was the job performance oriented but that 
he told the Applicant from the outset that he was to 
concentrate as much on new business as on serving 
existing customers. 

I accept Mr Gauci's evidence that the Applicant did 
not perform to expectations and, indeed, that he did not 
perform well. The credible evidence does not suggest 
that the Respondent applied different standards to the 
Applicant from those applied to its other salesmen. I 
accept that at the meeting on 23 June, at which the 
Applicant and Messrs Gauci and Wilkinson were 
present, the Applicant was told that he would have to 
improve or otherwise "part company" with the 
Respondent. I do not accept that at that meeting the 
Applicant was given a minimum of six weeks to 
perform. Rather, I think the probabilities are, as Messrs 
Wilkinson and Gauci have said, that he was given a 
target to achieve, and I am inclined to accept Mr Gauci's 
evidence that he was given a maximumof some three or 
four weeks to achieve that target. However, the evidence 
from Mr Gauci is that the Applicant's performance did 
not improve. I accept that the final assessment, made on 
17 July of the Applicant's performances was a fair and 
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proper assessment. Mr Gauci says, and his evidence on 
this matter is not challenged by the Applicant, that on 
that occasion he went through the various contacts the 
Applicant had made, and not only were there no 
pending sales but there was no immediate prospect of 
any future sales being achieved. 

1 accept Mr Gauci's evidence that one of the 
Applicant's shortcomings was that he did not canvass 
often enough or vigorously enough and that he was too 
often in the office. I do not accept the Applicant's claim 
that the territory assigned to him was incapable of 
achieving the targets that were set for him. The evidence 
of Mr Gauci is that, on the similar territory, he was able 
to achieve targets in the vicinity of those set for the 
Applicant. Furthermore, I suggest that the time to 
complain about the targets was at the meeting of 23 June 
and not in retrospect. 

For all those reasons, the Applicant has simply not 
discharged the onus that he carries to show that the 
dismissal was unfair. 

Moreover, even if the dismissal was unfair, I would 
not be minded to order that the Applicant be reinstated. 
It is abundantly clear that he is somewhat hostile to the 
Respondent, and Mr Gauci in particular. That is 
evidenced by his reference, on more than one occasion, 
that he was being unduly badgered by Mr Gauci and 
that Mr Gauci's management style was one of fear. It 
seems to me to be a recipe for disaster to reunite the 
Applicant and the Respondent under those 
circumstances. Furthermore, I am not even convinced 
that the Applicant has a genuine desire to be re- 
employed. He now currently has another job and 
although he says he can readily extricate himself from 
that position, at the outset at least, he was quite reticent 
in response to the proposition that he should be 
reinstated rather than receive compensation. My belief 
is that his real desire is to receive monetary 
compensation and that only on learning that the 
Commission was without jurisdiction to award 
compensation, other than as an incident to 
reinstatment, did he press the claim for reinstatement. 
My suspicion is that that was done not out of a desire to 
be re-employed by the Respondent, but rather a desire 
to penalise or see that the Respondent did not get away 
with what he regarded as unfair treatment. 

For all those reasons, I order that the claim be 
dismissed. 

Appearances: The Applicant in person. 
Mr R. Gauci as regional manager on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Walter Scanlan 

and 
Paxus Professional Systems Pty Limited. 

No. 1911 of 1989. 
COMMISSIONER G.L. FIELDING. 

24th day of October 1989. 

Order. 
HAVING heard Mr R.W. Scanlan in person and Mr R. 
Gauci on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L,S.] Commissioner. 

69 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John William Storer 

and 
Koala Construction Pty Ltd. 

No. 1549 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent at all 
material times was engaged in the business of steel 
fabrication and erection. For some time prior to 30 June 
1988 the Respondent engaged the Applicant to 
supervise the erection of fabricated materials supplied 
by the Respondent. The Applicant performed that work 
as a subcontractor trading as Shieldsboro 
Construction, a partnership with his wife, and at a price 
of $17.00 per hour. It seems that at or about the same 
time the Applicant was working under a similar 
arrangement for others whose work place was not far 
from that of the Respondent. 

The Respondent's operations were controlled by Mr 
Jose Do Carmo an elderly man, whom the Applicant 
had known for approximately 25 years. Mr Do Carmo 
was planning to go to Portugal later in the year for an 
extended holiday from early in July 1988. In the course 
of his dealings with the Applicant, he told him of his 
intention to do that. The Applicant says that Mr Do 
Carmo told him that he did not want to leave the 
business in the sole control of his son, Fernando. As a 
result in or about May or June 1988, the Applicant says 
he was approached by Mr Do Carmo to buy into and 
"be part of the Respondent. The Applicant testified 
that he told Mr Do Carmo he did not want to buy 
another business and nor did he have the Finance to do 
so. In the end the Applicant says he agreed to come and 
work for the Respondent to help Mr Do Carmo. He says 
that he asked Mr Do Carmo about the rate of pay he 
would receive, to which he says Mr Do Carmo replied 
that the money would be the same as he was then 
receiving, but because the Respondent was in financial 
trouble he should draw $300 per week for living 
expenses and take the rest as required. When he told his 
wife of this arrangement the Applicant says she told 
him it was insufficient. He and Mr Do Carmo thereafter 
agreed that he should take drawings of $400 per 
week. 

Mr Do Carmo left for Portugal in July 1988 leaving, 
the Applicant says, his son Fernando as the General 
Manager, although the Applicant acknowledges that he 
was to have a significant part in running the business. 
He says, however, that ultimately the decisions were left 
to Fernando. For example, only Fernando could sign 
cheques for the Respondent. 

Not long after Mr Do Carmo's departure the 
Applicant says that the Respondent had insufficient 
funds to pay its debts. A fellow employee, Vince Carusi, 
a boilermaker, lent the Respondent approximately 
$25 000. That was apparently done on the basis that he 
along with the Applicant, Fernando, and the 
Applicant's son, would purchase the Respondent 
through the medium of a company, Magistra Pty Ltd. 
The Applicant's son was an accountant. It appears from 
the evidence that he was the mastermind behind this 
arrangement and it is fair to say that the Applicant 
appears to have known little of, or at least did not 
comprehend, the precise details of it. 

The sale and purchase of the Respondent or its 
business under this arrangement was never 
consumated, nor indeed, under any arrangement other 
but the Applicant continued to take weekly drawings 
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until on or about 8 May 1989, when the Applicant says 
he was summarily dismissed by Mr Do Carmo. The 
Applicant had heard from fellow employees that he, 
along with others, was about to be retrenched. He 
approached Mr Do Carmo about the matter. In 
response he said Mr Do Carmo complained that people 
were "playing smart with me". He said Mr Do Carmo 
offered to make his money up then and there. The 
Applicant says he refused to accept that saying what Mr 
Do Carmo was doing was "illegal". His wife claims to 
have contacted the Respondent's offices a few days later 
and asked about the Applicant's money to be told, she 
says, that if the Applicant presented an invoice it would 
be paid. On presenting the invoice she says, she was told 
by Mr Do Carmo that the money would not be paid as 
the matter was in the hands of a lawyer. 

The Applicant now brings these proceedings 
pursuant to section 29(b)(ii) of the Industrial Relations 
Act, claiming to have been denied a benefit under his 
contract of employment. The claim is that he was 
employed as a contract manager (construction) from 1 
July 1988 until 10 May 1989 at a wage of $17.00 per hour 
payable weekly. He claims to have worked 2 366 hours 
in that period for which he received $18 362 instead of 
$40 222 to which he claims to be entitled. He therefore 
claims the balance of $21 860 as being a benefit denied 
him under his contract of employment. 

The Respondent for its part denies any liability to the 
Applicant as claimed. It alleges that the Applicant was 
not an employee rather he was said to be a purchaser in 
possession. Alternatively, if the Applicant was an 
employee, the Respondent asserts that he was employed 
on the basis that he was to receive a share of the profits 
with Fernando after payment of a commission to Mr Do 
Carmo. 

The Respondent's version of the events surrounding 
this matter is very different from those advanced by the 
Applicant. Mr Do Carmo emphatically denies that he 
ever agreed to employ the Applicant on the basis of 
remuneration at the rate of $ 17.00 for each hour worked. 
In short Mr Do Carmo syas that he told the Applicant 
he was going away and when the existing work was 
completed he would be closing down the business. The 
Applicant thought that a rather silly idea. In response, 
Mr Do Carmo suggested that the Applicant and 
Fernando could buy the business for $150 000. He 
suggested too, that they run it for a year to see if they 
wanted to buy it. If they did, the profits gained during 
that year could be put towards the purchase price. If 
they did not wish to buy it the profits would be divided 
equally between the Applicant and Fernando after 
allowing Mr Do Carmo a commission of 15 per cent. 

Mr Do Carmo further testified that while he was away 
he received a telephone call from his son to indicate that 
he was not happy about Mr Carusi's involvment in the 
Respondent's affairs. That led Mr Do Carmo to return 
home in or about October 1988. At that time Mr Do 
Carmo concluded, that he would have to get rid of Mr 
Carusi since his son did not get along with him, or 
alternatively, Mr Carusi would have to buy the 
Respondent without his son, Fernando. Fernando 
withdrew from the planned purchase but apparently 
the others were still anxious to purchase the 
Respondent through the medium of Magistra Pty Ltd. 
Some months later it seems that Mr Carusi, but not the 
Applicant and his son, decided to abandon the plan to 
purchase the Respondent. However, Mr Do Carmo says 
that despite repeated promises to do so, the Applicant 
and his son did not come up with the necessary funds to 
purchase the Respondent. 

In May 1989 Mr Do Carmo and his wife, who with 
Fernando were directors of the Respondent, received a 
letter from the solicitors for Magistra Pty Ltd calling on 
them to account for the profits earned by the 

Respondent for the financial year to date. Upon 
receiving that letter Mr Do Carmo advised the 
Applicant that if he did not come up with the purchase 
price he and "his relations" were to leave the 
Respondent. When that ultimatum was not met he 
dismissed the Applicant and his relations on or about 8 
May. 

As Counsel for both parties rightly submitted the 
issue in this matter is primarily a question of fact. I 
cannot say that I was greatly impressed with the 
credibility of any of the witnesses, nonetheless an 
attempt must be made to resolve the conflicting 
evidence. 

Upon reflection and not without some hesitation, I 
have concluded that the version of the events as 
outlined by Mr Do Carmo and his son is the most 
reliable. Fernando impressed me as the least confused 
and most reliable of all the witnesses, although it must 
be acknowledged that at least indirectly, he has an 
interest in the outcome of these proceedings. Mr Do 
Carmo, impressed as having a much clearer 
recollection of the events leading to the agreement of the 
Applicant, than did the Applicant whose testimony was 
contradictory in some material aspects. I am bound to 
say that I found the testimony of Mr Carusi most 
confusing and was left with the distinct impression that 
his testimony was the least reliable of all the witnesses. 
Although the Applicant's wife presented as a truthful 
witness, I am not satisfied, in face of the other evidence, 
that her testimony accurately reflected the conversation 
between her and Mr Do Carmo. 

I find that following discussions with Mr Do Carmo 
the Applicant was engaged to work for the Respondent 
from on or about 1 July 1988 on the basis that he with 
Fernando, was to manage the Respondent's business 
with, in effect, an option expiring at the end of the 
financial year to purchase the business for a price of 
$150 000 (together with interest). I find too, that they 
were for that period entitled to the profits of the 
business, those profits to be applied if the two decided to 
purchase the business towards satisfying the purchase 
price or if not, to be shared equally between the two after 
allowing a 15 per cent commission for Mr Do Carmo. 

Not only does Mr Do Carmo and Fernando suggest 
that was the arrangement agreed between them, Mr 
Carusi testified that before he became a party to the 
proposal to buy the Respondent, the Applicant told him 
he was buying the Respondent with Fernando. 
Moreover, the Applicant's acknowledged association 
with Magistra Pty Ltd suggests contrary to his initial 
assertion that he was interested in buying into the 
Respondent. Indeed, he acknowledged at one point in 
his evidence that he was interested in becoming a 
shareholder of the Respondent with Mr Do Carmo and 
Fernando. 

I do not accept that Mr Do Carmo offered to pay the 
Applicant $ 17.00 an hour for his work either as a wage or 
as a guaranteed minimum share of the profits. Mr Do 
Carmo denied that any such offer was made. Rather, I 
accept the position to be that a share of the profits, 
coupled with the opportunity to purchase the 
Respondent, was to be the remuneration. This is 
somewhat supported by the testimony of Fernando who 
testified that when he and the Applicant spoke to his 
father about managing and then purchasing the 
business there was no mention of remuneration at the 
rate of $17.00 per hour still less a guarantee for the 
payment of that sum. In short, I am satisfied on balance 
and find that the Applicant was employed, as Mr Do 
Carmo testified, on the basis that he was to be 
remunerated simply by a share in the profits rather than 
by way of a wage. 

Although initially in his evidence, the Applicant 
denied that he had any entitlement to the profits, he did 
ultimately acknowledge that he had an interest in the 
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profits of the Respondent which he said were available 
to be used by Magistra Pty Ltd to buy the Respondent. 
He also acknowledged that question of sharing profits 
was discussed with him by Mr Do Carmo before he left 
for Portugal. Moreover, the letter written to Mr Do 
Carmo and his wife in May 1989 by the solicitors for 
Magistra Pty Ltd, indicated not only that Magistra Pty 
Ltd had agreed to purchase the capital of the 
Respondent and was in the process of "arranging 
finance" but that Mr Do Carmo and his wife remained 
signatories of the Respondent's bank account_ "as 
trustee on behalf of our client". That letter was written 
with the Applicant's knowledge. Indeed, he was said in 
the letter to be the "representative" of Magistra Pty Ltd. 
He testified that the letter was written because of 
concerns that Mr Do Carmo was dissipating the profits 
earned by the company during the period in question 
which he claimed was the property of Magistra Pty Ltd. 
The contents of the letter are hardly consistent with a 
claim that the Applicant does not have an entitlement to 
a share of the profits, but merely an entitlement to 
wages. It is also noteworthy that the draft purchase 
agreement apparently prepared by the Applicant's son, 
clearly suggests that the purchase price is "deemed to 
include any and all profits of the company to the time of 
settlement". 

The fact that the Applicant took drawings rather than 
a sum based on the number of hours he worked is 
consistent with him having an entitlement to share in 
the profits rather than merely to a wage as he contends. 
It is also not without significance that the Applicant 
from time to time took funds out of the Respondent's 
account in addition to the regular drawings to meet 
such personal expenses as the repair and registration of 
his motor vehicle. Although the Applicant says that he 
entered into the arrangement to take drawings in order 
to help the Respondent out of its financial difficulties, I 
find that a little difficult to accept in the face of Mr Do 
Carmo's evidence to the contrary and the subsequent 
events outlined above. I consider it more probable that 
the drawings were taken against an entitlement to a 
share in the profits rather than an entitlement to 
wages. 

Though Fernando kept a record of the hours worked 
by the Applicant, Mr Carusi and himself, that record 
contains nothing to indicate that the Applicant was to 
be employed at the rate of $ 17.00 per hour as it did in the 
case of the other two. Furthermore, the wages time 
sheets made out for the Applicant afater 1 July 1988 
make no mention of the rate to be paid to him, though it 
contained a record of the number of hours he worked. 
The payments made to him which varied from between 
$400 and $600 a week, bore no relationship to a formula 
of $17.00 per hour. Fernando testified that those records 
were kept as a means of determining how profitably the 
Respondent was operating and I accept that to be the 
case. 

The Applicant made much of the fact that Mr Carusi, 
when he left the Respondent's employ soon after the 
Applicant, was reimbursed for the hours he had worked 
during the period in question at the rate of $17.00 per 
hour. However, what is in issue in these proceedings is 
the terms of the contract between the Applicant and the 
Respondent, not the terms of the contract between Mr 
Carusi and the Respondent. In any event it is clear on 
the evidence that Mr Carusi was not a party to the 
discussions between Mr Do Carmo, Fernando and the 
Applicant before Mr Do Carmo left for Portugal 
regarding a possible sale of the Respondent. It seems 
common ground, and I accept it to be a fact, that the idea 
of Magistra Pty Ltd buying the company was something 
arranged between the Applicant, his son Fernando and 
Mr Carusi after Mr Do Carmo had left for Portugal. So 
far as Mr Do Carmo was concerned, Mr Carusi always 
was an employee employed at the rate of $17.00 per 
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hour. It was not Mr Do Carmo's intention that he 
should have an interest in the profits of the Respondent 
as I find was the case with the Applicant. It is therefore, 
perhaps not surprising that he differentiated between 
the two upon the termination of their employment. 

The Applicant says too that Mr Do Carmo told him at 
the time of his dismissal that he would make up his 
money and the Applicant's wife testified that 
approximately a week later Mr Do Carmo told her that 
if the Applicant presented an invoice his wages would 
be paid. Mr Do Carmo denies that those conversations 
took place. In all the circumstances I cannot say that I 
am satisfied, even on balance, that such offers were 
made in the terms alleged, if at all. 

There is of course no reason why merely because the 
Applicant was a purchaser or potential purchaser he 
should not also be an employee of the Respondent. The 
evidence overwhelmingly indicates and I accept that he 
was an employee. Whether his employment was 
lawfully terminated is perhaps open to question but that 
was not a matter raised in these proceedings. The claim 
was simply limited to earnings up to the time of the 
termination. 

For the reasons outlined, I am bound to say that I am 
not satisfied even on balance that the Applicant was 
employed on the basis that he was to be remunerated by 
payment of a sum equivalent to no less than $17.00 per 
hour for each hour worked. Rather, I consider the 
probabilities to be that he was employed on the basis 
that he was to receive a share of the profits only. 

There was no evidence as to the extent of the profits if 
any, earned by the Respondent during the period in 
question. I am therefore unable to determine the extent 
to which, if any, he was denied a benefit under his 
contract of employment. Since the claim was that he 
was employed under a term which I am not satisfied on 
balance was a part of his contract, it is appropriate in all 
the circumstances that the claim be dismissed. 

Appearances: Miss H. Hulston (of Counsel) on 
behalf of the Applicant. 

Mr A. Paternoster (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John William Storer 

and 
Koala Construction Pty Ltd. 

No. 1549 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of October 1989. 

Order. 
HAVING heard Miss H. Hulsten (of Counsel) on 
behalf of the Applicant and Mr A.R. Paternoster (of 
Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the application be and is hereby 
dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 



Reasons 
Applicant Respondent Application No. Claim for Result 

Decision 

Allison J. Charthill Professional 803/89 Contractual entitlements No Discontinued 
Pty Ltd —Fielding C. 

Anderson A.J.L. Murdoch University 777/89 Contractual entitlements No Respondent pay 
Guild of Students —Negus C. Applicant $1 500 

within 21 days 
Aquilina P. Highway Shell Motels 625/89 Unfair dismissal No Withdrawn 

—Kennedy C. 
Bennett AC. Newman Club 804/89 Unfair dismissal No Discontinued 

—Gregor C. 
Blundell C. Totec Australia 651/88 Contractual entitlements No Respondent pay 

Pty Ltd —Martin C. Applicant $1 182.72 
within 21 days 

Breuarez J.D. Zentner Consolidated 1859/89 Unfair dismissal No Discontinued 
Pty Ltd —Beech C. 

Chan S. Indian Restaurant 1396/88 Unfair dismissal No Dismissed for 
—Parks C. want of 

prosecution 
Clarke B.W. CST Financial 616/89 Contractual entitlements No Discontinued 

Systems Pty Ltd —Gregor C. 
trading as Factors 
(WA) Pty Ltd 

Cook C.J.R.C. St John Ambulance 1560/89 Unfair dismissal No Withdrawn 
Association in WA —Martin C. 
(Incorp) 

Dawson W.D. Hotham Valley 277/89 Contractual entitlements No Discontinued 
Tourist Railway —Fielding C. 
(WA) Inc 

Ditz T.J. Entex Chemicals 818/89 Unfair dismissal No Discontinued 
—Gregor C. 

Dumburs A Joyce Corporation 2030/89 Unfair dismissal No Discontinued 
Pty Ltd —Fielding C. 

Faulds C. Lancelin Holdings 952/88 Contractual entitlements No Dismissed for 
trading as Lloyd —Parks C. want of 
Douglas Roofing prosecution 

Fieldwick P. Berkeley Challenge 694/89 Contractual entitlements No Struck out 
Pty Ltd —Beech C. 

Foster S. Mentique Pty Ltd 569/89 Re Contractual No Respondent pay 
trading as Video —Negus C. entitlements Applicant $99.00 
Vault within 21 days 

Gault W. WA Utilities 2019/89 Unfair dismissal No Dismissed 
—Halliwell S.C. 

Gordon F. Livin Leather Pty Ltd 592/89 Declaration for unfair No Dismissed 
—Negus C. dismissal and 

compensation 
Gratton P.R. Perth Finishing 808/89 Unfair dismissal No Withdrawn 

College Pty Ltd —Fielding C. 
Flancock D.A. Belvic Pty Ltd 748/89 Contractual entitlements No Dismissed for 

trading as —Gregor C. want of 
Hippodrome prosecution 
Nightclub 

Flendrer P.D. Sherwood House 816/89 Unfair dismissal No Dismissal declared 
—Gregor C. unfair, by 

consent 
Hillman D. Australian Trades 763/89 Contractual entitlements No Discontinued 

and Export Guides —Gregor C. 
Pty Ltd 

Jackson K.G. R. Nanini 764/89 Unfair dismissal No Discontinued 
—Gregor C. 

Jeavons V.P. Inn Town Hotel 1780/89 Unfair dismissal No Withdrawn 
—Martin C. 

Johnston L.G. Sons of Gwalia 584/89 Unfair dismissal No Discontinued 
Minesite —Gregor C. 

Jones D. Ashmy Pty Ltd 712/89 Unfair dismissal No Respondent re- 
trading as Artisan —Gregor C. instate Applicant 
Homes and provide a 

reference 
Kean J.G. Challenge Catering 182/89 Contractual entitlements No Dismissed for 

—Kennedy C. want of 
prosecution 

Keenan P.R.K. Copperart Pty Ltd 1491/87 Unfair dismissal No Dismissed for 
—Fielding C. want of 

prosecution 
Larcombe G.M. Perth Finishing 809/89 Unfair dismissal No Withdrawn 

College Pty Ltd —Fielding C. 
Lawry D.A. Monadelphous 759/89 Unfair dismissal No Withdrawn 

Group Ltd —Gregor C. 
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—  
Reasons 

Applicant Respondent Application No. Claim for Result 
Decision 

Lee C.H.K. Coopers and Lybrand 1546/88 Contractual entitlements No Dismissed for 
(ACT) Pty Ltd —Martin C. want of 

prosecution 
Lockwood J. Burmine Operations 1767/89 Unfair dismissal and No Withdrawn 

Pty Ltd —Gregor C. Contractual entitle- 
ments 

Lockwood J.P. Burmine Operations 1768/89 Contractual entitlements No Withdrawn 
Pty Ltd —Gregor C. 

Maclver C.E. Karratha Sporting 726/89 Unfair dismissal No Discontinued 
and Recreation —Kennedy C. 
Club (Inc) 

Mansfield L. Aerobic Connection 534/89 Contractual entitlements No Withdrawn 
—Kennedy C. 

Marychurch Steelblocks (WA) 469/89 Unfair dismissal No Respondent give 
Jenkins DJ. Ltd —Salmon C. further and better 

particulars to 
Applicant 

McPhee N.R. Westralian Sands Ltd 1918/89 Unfair dismissal No Discontinued 
—Gregor C. 

Struck out McWilliams C. Bronwyn Sweetman 647/89 Contractual entitlements No 
—Beech C. 

Mele C.S. Wesfarmers Ltd 582/88 Unfair dismissal No Struck out 
—Beech C. 

Meredith D.P. Sceptre International 859/89 Contractual entitlements No Discontinued 
Ltd —Gregor C. 

Missak V. Guidera and Lim 536/89 Contractual entitlements No Respondent pay 
Pty Ltd —Fielding C. Applicant $338 

Mitchell B.V. Worldwide Testing 758/89 Contractual entitlements No Discontinued 
Services Pty Ltd —Gregor C. 

Respondent pay Nowland M.G. Industrial Hygiene 285/88 Contractual entitlements No 
Services Pty Ltd —Martin C. Applicant $376.20 

within 21 days 
Oliver J.T. Segara Pty Ltd 765/89 Contractual entitlements No Respondent pay 

—Gregor C. Applicant $1 000 
within 21 days 

Patterson G.W. R.D. and J. Wooding 1172/89 Unfair dismissal No Withdrawn 
trading as A1 —Martin C. 
Engraving and 
Trophy Sales 

Discontinued Percival C. Power Kart Sales 616/89 Contractual entitlements No 
—Gregor C. 

Dismissed Perera M. Trevor Bishop — 556/89 Contractual entitlements No 
Computerland —Negus C. 
Solutions 

Pleysier R. The Avenue Tyre 832/89 Unfair dismissal No Withdrawn 
Service —Gregor C. 

Parties to reach Pozzi G. Precision Marine 650/89 Contractual entitlements No 
Holdings Pty Ltd —Gregor C, agreement on their 

terms 
Richardson A. Kenneth Grant 727/89 Unfair dismissal No Discontinued 

Williams —Gregor C. 
Kimberley Hotel 

Dismissed Ridgeway B.W. Taurus Resources NL 813/89 Contractual entitlements No 
—Fielding c. 

Withdrawn Sainsbury A. Robe River Iron 754/89 Unfair dismissal No 
Associates —Salmon C. 

Scarry E. Health Retreats of 1740/89 Contractual entitlements No Discontinued 
WA —Fielding C. 

Withdrawn Scott F.J. The Avenue Tyre 831/89 Unfair dismissal No 
Service —Gregor C. 

Respondent pay Simonsen M.J. Trade Pro (Metro) 1749/89 Contractual entitlements No 
Pty Ltd —Martin C. Applicant $515.70 

within 21 days 
Simpson D.B. Worton Services 700/89 Contractual entitlements No Respondent pay 

trading as Safety —Negus C. Applicant $600 
Kleen Pty Ltd within 21 days 

Simpson W.R. Five Star Couriers 1601/88 Contractual entitlements No Dismissed 
—Salmon C. 

Slingerland G. Nationwide Financial 1636/89 Contractual entitlements No Respondent pay 
Services —Fielding C. Applicant $1 000 

Steele M.B. Edwin Alexander 143/89 Contractual entitlements No Discontinued 
Dewar trading as —Gregor C. 
Whitby Falls 
Pacing Stud 

Stott I.E. Steelblocks Pty Ltd 573/89 Contractual entitlements No Withdrawn 
—Gregor C. 

Discontinued Slubber C.A. Bob Cable, Leonora 862/89 Contractual entitlements No 
Roadhouse —Gregor C. 
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Respondent Application No. 
Reasons 
for 
Decision 

Truscott R. 

Van Houwelingen 
J. 

Wallace A. 

Weatherston B. 

Wilkinson F. 

Wiltshire-Bulter 
R.P. 

Yazmadjian G.M. 

Greyhound 
(Southern) Pty Ltd 

Ray Marinko 

Darlington Farm 

Metro Motors Pty 
Ltd 

Curtis Bros Van Line 
(WA) Pty Ltd 

Brockway Real Estate 
Agency 

Jaxon Construction 
Pty Ltd 

1928/89 
—Halliwell S.C. 

536/88 
—Parks C. 

1595/88 
—Parks C. 

166/89 
—Gregor C. 

464/89 
—Gregor C. 

1445/88 
—Negus C. 

1100/89 
—Beech C. 

Unfair dismissal 

Contractual entitlements 

Contractual entitlements 

Contractual entitlements 

Contractual entitlements 

Contractual entitlements 

Unfair dismissal 

Dismissed for 
want of 
prosecution 
Dismissed for 
want of 
prosecution 
Dismissed for 
want of 
prosecution 
Respondent pay 
Applicant $389 
v/ithin 28 days 
Respondent pay 
Applicant $314 
within 14 days 
Dismissed for 
want of 
prosecution 
Struck out 
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CONFERENCES — 

Matters arising out of — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 44. 
The State Energy Commission of 

Western Australia 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others. 

No. C322 of 1989. 
Maintenance and Plant Power 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of May 1989. 

Order. 
HAVING heard Mr S. Bibby on behalf of the Applicant 
and Mr J. Gandini and Ms D. Blaskett on behalf of the 
Respondent Unions, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

(1) That the Order issued on the 10th day of April 
1989 in respect to Application No. C262 of 
1989 is hereby extended to cover employees 
who are employed by the Applicant at the 
Kwinana Power Station in the classification of 
mechnical fitters and plant cleaners and who 
are members of the Australasian Society of 
Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western 
Australian Branch, Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and the Construction, Mining and 
Energy Workers' Union of Australia — 
Western Australian Branch. 

(2) That the Tradesmen performing Recipient in 
Charge duties shall not be required to be 
Recipient in Charge for multiple working 
parties. Multiple working party means 
discrete working groups working on separate 
items of the plant. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44. 

The State Energy Commission of 
Western Australia 

and 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others. 
No. C322A of 1989. 

Maintenance and Plant Power 
SENIOR COMMISSIONER G.G. HALLIWELL, 

9th day of June 1989. 

Order. 
HAVING heard Mr S. Bibby on behalf of the Applicant 
and Mr K. Richards and Mr G. McKenna on behalf of 
the Respondent Unions, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

(1) That the Order issued on the 10th day of April 
1989 in respect to Application No. C262 of 
1989 is hereby extended to cover employees 
who are employed by the Applicant at the 
Kwinana Power Station in the instrument 
shop and who are members of the 
Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, the 
Electrical Trades Union of Workers of 
Australia (Western Australian Branch) and 
the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia. 

(2) That the Tradesmen performing Recipient in 
Charge duties shall not be required to be 
Recipient in Charge for multiple working 
parties. Multiple working party means 
discrete working groups working on separate 
items of the plant. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
The Building Trades Association of Unions The Building Trades Association of Unions 

of Western Australia (Association of Workers) of Western Australia (Association of Workers) 
and and 

Building Management Authority. The Building Management Authority. 
No. C732 of 1989. No. C733 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
31st day of October 1989. 

Order. 
HAVING heard Ms I.E. Boots on behalf of the 
Applicant and Ms G. Gilmore on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the Art Gallery Site Perth Cultural Centre, a site 
allowance of 75 cents per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, (h) Dirty Work, (o) 
Cleaning Down Brickwork, and (w) Heavy Blocks, 
(ab) Second Hand Timber and Clause 24 of the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973, with effect from the 
commencement of work on the site and until the 
work is complete, be and is hereby ratified, 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

COMMISSIONER A.R. BEECH. 
31st day of October 1989. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an 
agreement was reached between the abovenamed 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in Matter No. 730 of 1988. 
and pursuant to the powers conferred under the said 
Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Rostrata Primary School 
Site, of the Building Management Authority shall 
be paid a site allowance of 70 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet underfoot and the 
handling of secondhand timber. 

This Order shall take effect as from 
commencement of work on the project and shall 
terminate on completion of work on the project. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
The Building Trades Association of Unions The Building Trades Association of Unions 

of Western Australia (Association of Workers) of Western Australia (Association of Workers) 
and and 

The Building Management Authority. Building Management Authority. 
No. C735 of 1989. No. C736 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978. 

COMMISSIONER A.R. BEECH. 
31st day of October 1989. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of September 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an 
agreement was reached between the abovenamed 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in Matter No. 730 of 1988, 
and pursuant to the powers conferred under the said 
Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Parkwood Primary 
School Site, of the Building Management 
Authority shall be paid a site allowance of 75 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet 
underfoot and the handling of secondhand 
timber. 

This Order shall take effect as from 
commencement of work on the project and shall 
terminate on completion of work on the project. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER AR. BEECH. 
31st day of October 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms G. Gilmore on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the Supreme Court Site Perth, a site allowance of 
55 cents per hour to compensate for all special 
factors and disabilities in connection with the said 
work in lieu of and in substitution for all special 
rates and conditions prescribed in Clause 9(1) of 
the Building Trades (Construction) Award No. 14 
of 1978, excepting subclauses (f) Explosive 
Powered Tools, (h) Dirty Work, (o) Cleaning Down 
Brickwork, and (w) Heavy Blocks, (ab) Second 
Hand Timber and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the commencement of work 
on the site and until the work is complete, be and is 
hereby ratified. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and 

Neon Electricals Pty Ltd. 
No. C814of 1989. 

COMMISSIONER R.N. GEORGE. 
17th day of October 1989. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of October 1989 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas the parties 
at the said conference reached agreement in relation to 
the coverage of employees at the Worsley Alumina 
Refinery; now therefore, I, the undersigned, being 
satisfied that the agreement reached conforms with the 
Principles enunciated by the State Wage Case Decision 
of September 1989 and pursuant to the powers 
conferred under the said Act, hereby issue the 
agreement in the terms of the attached Schedule. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

1.—Title. 
This Order shall be known as the Neon Electricals 

Pty Limited Metal and Electrical Trades (Worsley 
Alumina Refinery Modification and Construction) 
Order and, subject to its terms, shall supplement the 
Metal Trades (General) Award No. 13 of 1965 Part II 
Construction, and the Electrical Contracting Industry 
Award No. 22 of 1978. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. General Conditions of Employment. 
6. Travelling Allowance. 
7. Site Allowance. 
8. Safety Footwear. 

3.—Area and Scope. 
This Order shall apply to those employees who, 

except for the terms of this Order, would be bound by 
either the Metal Trades (General) Award No. 13 of 1965 
Part II Construction and the Electrical Contracting 
Industry Award No. 22 of 1978 and who are employed 
by Neon Electricals Pty Limited on work at the Worsley 
Alumina Refinery operated by Worsley Alumina. 

4.—Term. 
The term of this Order shall be six months from the 

first pay period commencing on or after the 17th day of 
October 1989. 

5.—General Conditions of Employment. 
Except as provided in Clause 6.—Travelling 

Allowance and Clause 7.—Site Allowance the terms 
and conditions of each employee covered by this Order 
shall be as prescribed in the Metal Trades (General) 
Award No. 13 of 1965 Part II Construction and the 
Electrical Contracting Industry Award No. 22 of 1978. 
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6.—Travelling Allowance. 
Each employee who is not provided with transport by 

the employer to travel to and from the job shall be paid 
as follows:— 

Per Day 
$ 

(a) Employees who travel from a point: 
(i) Up to 30 km radial distance 

from the job site 8.70 
(ii) 30 km — 60 km radial 

distance from the job site 20.60 
(iii) More than 60 km radial 

distance from the job site 26.30 
(iv) Over 68 km radius from 

the job site 39.90 

7.—Site Allowance. 
(1) An additional allowance of 93 cents per hour 

shall be paid for each hour worked. 
(2) Such allowance is specifically prescribed to cover 

all disabilities associated with any type of work 
undertaken by employees of the Respondent to this 
Order on the Worsley Alumina site. 

8.—Safety Footwear. 
(1) Approved safety footwear shall be worn by all 

employees. The employer shall supply approved safety 
footwear on an as required basis (subject to the 
employee returning to the employer the footwear being 
replaced). 

(2) Further it is agreed between the parties that 
failure to wear such footwear will render the offending 
employee liable to dismissal. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44—Matter of Disagreement Referred 

for Hearing and Determination. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia 
and 

Leighton/TKK Joint Venture. 
No. CR324 of 1988. 

Metal Trades Employees Construction 
COMMISSIONER G.J. MARTIN. 

13th day of July 1989. 

Order. 
HAVING heard Mr R.W. Handmer on behalf of the 
claimant and Mr T. Dobson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim herein be dismissed. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch. 

No. CR710of 1989. 
COMMISSIONER S.A KENNEDY. 

29th day of September 1989. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 44 of the Industrial Relations Act 
1979 by the Western Australian Government Railways 
Commission after employees working in the motive 
power section at Forrestfield refused to do fork lift work 
outside the carriage shed in protest at the employers 
refusal to supply each with standard warm clothing 
issue. By this application the Western Australian 
Government Railways Commission sought a 
compulsory conference as a forum of discussion with a 
view to the employees resuming the fork lift work. The 
Australian Railways Union of Workers, West 
Australian Branch, that being the Union with coverage 
of the employees in question claimed that there were no 
bans applying and that the employees had just stopped 
doing certain work which they were not obliged to do 
under their contracts of employment. 

There was no settlement of the issue regarding warm 
clothing at the conference. It was concluded with that 
issue being referred for arbitration. Pending a 
determination of that issue it was made clear to the 
parties that the Commission expected the status quo to 
be applied so far as work practices were concerned. 
That position was accepted by the parties at the 
conference. Subsequently the Commission was 
satisfied that that situation prevailed and the 
arbitration prevailed. 

The schedule of Memorandum of Matters in Dispute 
is in the following terms: 

The parties are in dispute over the provision of 
standard warm clothing to employees in the motive 
power section based at the Carriage Shed, 
Forrestfield. 

The Australian Railways Union of Workers West 
Australian Branch claims that members who are 
employed in the motive power section and are 
based at the Carriage Shed, Forrestfield should be 
issued with jackets because of outside fork lift work 
regularly carried out and because of such issues 
being made to other comparable employees. 

The Western Australian Government Railways 
Commission has refused to issue such jackets on 
the grounds that the employees concerned 
predominantly work in a workshop situation and 
have no entitlement to an issue of warm clothing 
and further that such an issue would pre-empt a 
survey being conducted by the employer which 
commenced in March 1989 and which is expected 
to be completed in December 1989. 

The Union seeks an order that the Western 
Australian Government Railways Commission 
issue warm clothing to the employees concerned. 
The issuance of such an order is objected to by the 
employer. 

To all intents and purposes, the Union is the 
applicant in this matter. 

Clearly the onus is on the Union in this matter to 
establish the facts which warrant intervention by the 
Commission. 

The Union's argument encompassed two primary 
submissions. First, that the conditions applying 
warranted an issue of warm clothing to the particular 
employees who worked in them. Second, that to deny 
these employees such an issue when other employees in 
and around where they worked had such issued to them 
was inequitable. 

The employees who are the subject of this claim 
include car electric light (CEL) examiners, fitters' 
assistants, storemen and a labourer. According to the 
Union these employees work in a de facto broadbanded 
manner which includes fork lift driving as required 
outside the immediate vicinity of the carriage shed. 
Duties involving this fork lift work include the taking of 
radiator water tanks to the diesel depot for filling and 
return; carting used sump oil to the diesel tank for 
disposal; carting of used radiator water to the depot for 
recycling; movement of oil drums; movement of 
detergent drums and movement of batteries. The 
distance involved in driving the fork lift between the 
carriage shed and the depot is approxomately % km. 
CEL examiners are also required to work between Va to 
two hours per week in the open at the wash plant 
washing down bogies. 

Other duties involving fork lift driving were done in 
and around the carriage shed and at times at the car 
wagon depot. The carriage shed is not closed. 
According to the evidence of Mr Gregory Emery, a 
storeman who has worked at the location since 1976 and 
who carries out the fork lift work, the carriage shed is 
subject to the prevailing south west winds. 

It was the evidence of Mr Emery that the normal 
hours of work are between 7.00 a.m. to 3.30 p.m. with a 
5.30 a.m. start twice a week but the hours are dependent 
on the movement of trains. A delay may mean working 
later than 3.30 p.m. in order to service such trains as the 
Indian Pacific with work finishing at 6.00 p.m. or 7.00 
p.m. on occasions. 

These employees are issued with two overalls each 
year. Wet weather gear is issued on an as needs basis. 

According to the Union the inequity is demonstrated 
when the circumstances of these employees is 
examined in the context of other employees who work 
in or around the carriage shed. This includes a traffic 
foreman who has the choice of the issue of a jumper or 
cardigan and a castro jacket; five catering officers who 
work mainly in an office environment and who have the 
choice of the issue of a jumper or cardigan or dress 
jacket; 29 porters, a storeman and an assistant storeman 
who works in the catering section and five handymen 
who work in the kitchen or on trains, each of these 
employees being issued with a jumper and a castro 
jacket. Further, there are employees such as engine 
drivers and car and wagon examiners who are each 
issued with a jumper and a castro jacket who, in the 
course of their duties, pass through the area. 

The evidence of Mr Emery went in part to these 
circumstances and he told the Commission that the 
employees who are the subject of the claim consider the 
rejection of requests for the issue of warm weather 
clothing for the two fork lift drivers and the manner of 
the delays in or failure to answer these requests in the 
context of these circumstances exacerbated the 
dispute. 

The first written request had been made on the 8th 
day of March 1989 (Exhibit 1) after a number of verbal 
requests. This was replied to on the 17th day of March 
1989 in terms which effectively reiterated those of a 
letter sent by the Acting Director, Human Resources for 
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the Western Australian Government Railways 
Commission (Westrail) to all unions in the state rail 
industry in November 1988. It states: 

Until about 1975 the issue of clothing to Westrail 
staff was largely restricted to uniformed staff in the 
Operating Branch who were loosely described as 
having contact with the public and hence a need to 
be uniformly presented. 

In 1975 a significant change occurred when 
agreement was reached to provide an issue of 
overalls to all non uniformed wages grade staff. 
Safety footwear was also extended to all wages 
grade staff about the same time. Per way staff were 
provided with a separate clothing issue. 

Since then there have been frequent changes to 
the style and quality of clothing on issue and in 
some cases to the quantum as well as the inclusion 
of new items. Certain supervisory staff have 
become eligible for an issue of clothing and 
locomotive enginemen are now equipped with 
uniform clothing issue. In many cases the changes 
have occurred following direct negotiations 
between Unions and Branch Officers or as a direct 
result of requests from the workers concerned to 
their supervisors. We continue to receive requests 
for changes and additions from these sources. 

I am of the view that both Westrail and its 
employees would benefit if a Corporate policy was 
developed to regulate clothing issues. Beginning in 
the new year a small group will be given the task of 
investigating and reporting to me on the measures 
necessary to improve our overall performance in 
this area. Union input and the views of the 
workforce generally will be important to the final 
outcome and I will contact you again about this. 

In the meantime I do not propose to approve any 
changes to the existing clothing standards unless 
there are pressing reasons for the change. Any 
outstanding requests will be referred to the group 
and dealt with in the terms of the policy finally 
determined. 

(Exhibit A.) 

On the 10th day of April 1989 Westrail was requested 
to reconsider the request on behalf of the two employees 
directly carrying out fork lift duties (Exhibit 3). 
Evidence was led that there was no reply and on the 15th 
day of June 1989 there was a further written request that 
"very serious consideration be given that the two fork 
lift drivers be issued with Castro type jackets and 
SECEM pullovers ..." and expressing concern at the 
lack of response to the previous request (Exhibit 4). It 
was Mr Emery's evidence that there was no reply to this 
request either. Subsequently, on the 4th day of August 
1989, the employees declined to do the fork lift driving 
work. It was this action which subsequently led to the 
filing of the application to the Commission. 

In its submissions Westrail largely relied on its stance 
as expressed in Exhibit A As Mr Easthope put it: 

Westrail has declined to issue these castro 
jackets until such time as policy had been 
formulated for all employees to be dealt with on an 
equitable basis so that we don't end up in the same 
situation we were prior to this review taking place 
and that is an ad hoc arrangement where clothing 
issues were issued at will by negotiation at a depot 
and a location basis and [with] the inequities 
creeping back into the uniform issue. 

The clothing review is not just looking at the 
quality, the suitability of the various types of 
clothing that the vast workforce of Westrail wear. 
We are looking at people like trackmen. We've got 

people in carriage sheds; we've got on-train staff; 
we have a whole magnitude of people wearing 
various types of clothing ... 

He also warned that employees at other depots were 
awaiting the outcome of this matter. For those reasons 
the Commission was urged not to accede to the Union's 
claim. 

The review commenced in early 1989. At the time of 
the initial conference in the Commission held on the 
24th day of August 1989 it was not expected to be 
completed in 1989. Subsequently, Westrail stated that it 
would be completed in December 1989 and that the 
policy decided then would be implemented with the 
warm clothing policy in place by the winter of 1990. 
There is no detail of the method of review or the 
priorities, if any, in determining the policy. Whether, for 
instance, the establishment of policy for the issuing of 
clothing for protective purposes took precedence over 
that for essentially appearances such as uniforms is not 
known to the Commission. 

In essence then Westrail's case does not go to a denial 
of merit but a stand on policy and administrative 
convenience. Such a stand of itself might have merit or 
course but in a matter such as this it is a question of 
balance. 

The fact is that a claim on behalf of two fork lift 
operators was raised a number of times verbally and in 
writing. The first written request was made in March 
and followed up in April and June but with no response 
to the later requests. I note that the first written request 
was some two months prior to winter. It seems to me that 
the bans in support of the claim on behalf of the two fork 
lift operators were imposed just as much out of 
frustration at the lack of response as anything. 

However, that of itself is not to establish any merit. 
Having heard the evidence and submissions as to merit, 
which was largely uncontested, I accept that the Union 
has established a case and particularly as based on 
comparisons between employees. As Westrail put it 
these differences are due to ad hoc arrangements which 
the current policy of no change and the review are 
designed to correct. But the Commission was given no 
information on the basis or criteria to be used or used. It 
must be presumed that Westrail acknowledge that 
inequities exist and is maintaining them pending its 
review. Of course, whatever policy is established then 
must meet the test of equity if it is to solve the sorts of 
problems which have led to this matter coming before 
the Commission. 

I have carefully considered all that is before me and 
the need to balance the competing objectives here in a 
reasonable manner. I note that until this matter came to 
the Commission the claims were always on behalf of the 
two fork lift operators out of the carriage shed. I note 
that after the 17th day of March 1989 these claims were 
not answered. I note that the coldest months of the year 
were then imminent. And I note that the coldest months 
can now be presumed over and that now Westrail is 
committed to producing its clothing policy in 
December for implementation in the case of warm 
clothing by the winter of 1990. 

I have concluded that so far as the two fork lift 
operators, on whose behalf there were early and 
persistent claims for warm clothing issue and the merit 
of such claim having been established upon 
comparative grounds, should be issued with the warm 
clothing. So far as the other employees are concerned, 1 
consider that while merit has been established so far as 
relative positions are concerned, that the time of the 
year and the imminent release of the review and the fact 
that claims on their behalf were not apparently 
specified so early, the Commission should not 
intervene at this point. To do so could perhaps pre-empt 
the review result so far as other employees' conditions 



are concerned while to await the outcome of the review 
at this time of the year will not, on balance, be too 
onerous. Of course, that conclusion is based on an 
expectation of an establishment of the policy in 
December 1989. In the event that the parties are still in 
dispute at that time then recourse to the Commission 
can be had to establish an appropriate determination. 
But I specifically note that this conclusion does not 
diminish the merit already establish in this matter so far 
as the other employees in the carriage shed are 
concerned at this point. 

The Minutes will now issue. 
Appearances: Mr R. Easthope appeared on behalf of 

the Western Australian Government Railways 
Commission. 

Mr R. Wells appeared on behalf of the Union. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government 

Railways Commission 
and 

Australian Railways Union of Workers, 
West Australian Branch. 

No. CR710/1 of 1989. 
COMMISSIONER S.A. KENNEDY. 

13th day of October 1989. 

Order. 
HAVING heard Mr R. Easthope on behalf of the 
Western Australian Government Railways 
Commission and Mr R. Wells on behalf of the 
Australian Railways Union of Workers, West 
Australian Branch, now therefore, I the undersigned, 
pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order — 

(1) That' the two fork lift operators in the 
mechanical branch based at the carriage shed, 
Forrestfield each receive a standard warm 
clothing issue. 

(2) That liberty to apply at any time from 1 
December 1989 is reserved to the Australian 
Railways Union of Workers, West Australian 
Branch with respect to other employees in the 
mechanical branch at the carriage shed, 
Forrestfield so far as the issuance of warm 
clothing by the Western Australian 
Government Railways Commission is 
concerned for final determination. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia (Union of 
Workers) Western Australian Branch 

and 
Pioneer (Roofing) Tile Pty Ltd. 

No. CR784 of 1989. 
COMMISSIONER A.R. BEECH. 

10th day of October 1989. 

Order. 
HAVING heard Mr J. Bainbridge on behalf of the 
Applicant and Ms C.A. Fitzgibbon on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the hearing of this matter be 
discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, 

Industrial Union of Workers, 
Perth, Western Australian Branch 

and 
Rockingham Supermarkets Pty Ltd. 

No. CR651of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of October 1989. 

Order. 
HAVING heard Mr R.D. Farrell on behalf of the 
Applicant and Mr M.J. Darcy on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Ethnic Communities Council of 
Western Australia. 
No. CR503 of 1989. 

COMMISSIONER G.L. FIELDING. 
11th day of October 1989. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the 
Applicant and Mr N.S. Narayanan on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 62. 
In the matter of an application by The Construction 
Mining and Energy Workers Union — Western 
Australian Branch for alteration of registered rule 4. — 

Eligibility for Membership. 
No. 1603 of 1988. 

TREVOR JOHN POPE, Deputy Registrar. 
20th day of September 1989. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 4. — Eligibility for 
Membership of the registered rules of the applicant 
organisation, in terms of the schedule to the order as 
given on the 20th day of September 1989. 

T. POPE, 
Deputy Registrar. 

Editor's Note: Full Bench Decision published at 69 
WAIG 3142. 

NUMBER — 
COM- 

MISSIONER 
MATTER PARTIES 
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PARTIES 
NUMBER - 

COM- 
MISSIONER 

MATTER RESULT 

Amalgamated Metal Workers 
Union 

Australasian Society of 
Engineers Moulders and 
Foundry Workers 

Australasian Society of 
Engineers Moulders and 
Foundry Workers 

Australasian Society of 
Engineers Moulders and 
Foundry Workers 

Australian Nursing Federation 

Westside Saipem Joint 
Venture 

Commonwealth 
Industrial Gases Ltd 

State Energy Commis- 
sion of WA 

Wundowie Foundry 

Curtin University 

Australian Nursing Federation Hon Minister for Health 

Australian Nursing Federation Hon Minister for Health 

Australian Nursing Federation 1HC Pathology Pty Ltd 

Australian Nursing Federation 

Australian Railways Union 

Australian Railways Union 

Australian Railways Union 

Australian Railways Union 

Australian Railways Union 

Australian Railways Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Breweries and Bottieyards 
Industrial Union 

Breweries and Bottieyards 
Industrial Union 

Brick, Tile and Pottery Union 

Mount Barker District 
Hospital 

WA Government 
Railways Commission 

WA Government 
Railways Commission 

WA Government 
Railways Commission 

WA Government 
Railways Commission 

WA Government 
Railways Commission 

WA Government 
Railways Commission 

Bamboo Creek Manage- 
ment 

Central Norseman Gold 
Corporation Ltd 

Hamersley Iron Pty Ltd 

Newmont Australia Ltd 

Mt Newman Mining 
Company 

The Readymix Group 
(Australia) Ltd 

WA Department of 
Agriculture 

Western Mining Corpora- 
lion Ltd — Kambalda 
Nickel Operations 

Bond Brewing WA Ltd 

Bond Brewing WA Ltd 

Boral Calsil Ltd 

Brick, Tile and Pottery Union Bristile China 

Brick, Tile and Pottery Union Bristile Ltd 

Brick, Tile and Pottery Union Bristile Ltd 

Brick, Tile and Pottery Union Bristile Ltd 

Brick, Tile and Pottery Union Clackline Refractories 

Brick, Tile and Pottery Union Katanning Brick Works 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Austral Insulation (WA) 
Pty Ltd 

Australian Federation 
of Construction 
Contractors and Others 

Australian Federation of 
Construction 
Contractors 

Concrete Constructions 
(WA) Pty Ltd and 
Another 

C662/89 
— George C. 
C116/89 
— Beech C. 

C590/89 
— Salmon C. 

Cl/89 
— George C. 

C1361/88 
— Parks C. 
C5/89 
— Negus C. 
C539/89 
— Negus C. 
C202/89 
— Negus C. 
C983/88 
— Negus C. 
RCB C3/88 
— Fielding C. 
C333/89 
— Kennedy C. 
C678/89 
— Kennedy C. 
C710/89 
— Kennedy C. 
C7 24/89 
— Kennedy C. 
C869/89 
— Kennedy C. 
C574/89 
— Gregor C. 
C499/89 
— Gregor C. 
394/89 
— Kennedy C. 
C537/89 
— Gregor C. 
C645/89 
— Gregor C, 
C743/89 
— Beech C. 
C721/89 
— Fielding C. 
C709/89 
— Gregor C. 

C452/89 
— Halliwel! S.C. 
C456/89 
— Halliwell S.C. 
C693/89 
— Beech C. 
C357/89 
— Halliwell S.C. 
C349/89 
— Halliwell S.C. 
C628/89 
— Beech C. 
C720/89 
— Beech C. 
C629/89 
— Beech C. 
C655/89 
— Martin C. 
C569/89 
— Beech C. 
C643/89 
— Beech C. 
C242/89 
— Beech C. 

C471/89 
— Beech C. 

C536/89 
— Beech C. 

01/08/89 Dispute re Strike Concluded 

27/02/89 Dispute re Disability Resolved 
allowance 

12/07/89 Dispute re Tradesmen's Referred 
assistants holding B 
class licence 

16/01/89 Dispute re Meal allowance Concluded 

12/07/89 Dispute re Continuity of Concluded 
employees service 

15/02/89 Dispute re Remuneration Concluded 

04/08/89 Dispute re Payment of Concluded 
higher duties allowance 

27/04/89 Dispute re Dismissal of Concluded 
worker 

01/08/88 Dispute re Suspension Concluded 
of a nurse 

02/12/88 Dispute re Dismissal Withdrawn 

28/04/89 Dispute re Safety issue Concluded 

25/09/89 Dispute re Direction to Referred 
train other employees 

24/08/89 Dispute re Castro jackets Referred 

21/08/89 Dispute re Sodium cyanide Concluded 
transport 

23/09/89 Dispute re Bans Concluded 

04/08/89 Dispute re Industrial Concluded 
Disputation 

21/06/89 Dispute re Refusal to pay Referred 
underground speed-bonus 

13/06/89 Dispute re AWOL Notices Concluded 

25/07/89 Dispute re Conditions of Concluded 
employment 

N/A Dispute re Non-compliance Withdrawn 
to transfer procedures 

28/08/89 Dispute re Safety Issue Concluded 

11/09/89 Dispute re Afternoon shift Withdrawn 

21/08/89 Dispute re Use of Concluded 
contractors 

07/06/89 Dispute re Strike action over 
disciplinary issue 

07/06/89 Dispute re Settlement 
procedure 

18/08/89 Dispute re Dismissal of 
a worker 

10/05/89 Dispute re Proposed 
Dismissal of worker 

10/05/89 Dispute re Piece work 
rates 

27/07/89 Dispute re Dismissal 

25/08/89 Dispute re Compliance to 
Order 

07/08/89 Dispute re Payment of 
moneys 

11/08/89 Dispute re Treatment of 
a worker 

04/07/89 Dispute re Bans 

28/07/89 Dispute re Stike action 

06/04/89 Dispute re 36 Hour Week 

Concluded 

Resolved 

Resolved 

Concluded 

14/06/89 Dispute re Payment for 
lost time 

Concluded 

26/06/89 Dispute re Employment of Referred 
a worker 
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PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Builders Labourers Federation Construction. Mining C1545/88 N/A Dispute re Bans Concluded 
and Energy Workers — Beech C. 
Union 

Builders Labourers Federation Cyclone Scaffolding C405/89 17/05/89 Dispute re Manning levels Resolved 
Pty Ltd — Beech C. 

Builders Labourers Federation Cyclone Scaffolding C562/89 04/07/89 Dispute re Strike over Concluded 
Pty Ltd — Beech C. removal of scaffolding 

Builders Labourers Federation Fode Industries C760/89 29/08/89 Dispute re Strike action Determined 
— Beech C. 

Builders Labourers Federation Hon Minister for Works C462/89 07/06/89 Dispute re Demarcation Resolved 
— Beech C. 

Builders Labourers Federation Hon Minister for Works C623.624, 625/89 25/07/89 Dispute re Asbestos Resolved 
— Beech C. 

Builders Labourers Federation Hon Minister for Works C396/89 N/A Dispute re Bans on Resolved 
and Services — Beech C. overtime 

Builders Labourers Federation Hon Minister for Works C422/89 29/05/89 Dispute re Work bans Concluded 
and Services — Beech C. 

Builders Labourers Federation Hon Minister for Works C454/89 N/A Dispute re Bans on Resolved 
and Services — Beech C. overtime 

Builders Labourers Federation Hon Minister for Works C723/89 N/A Dispute re Work bans Resolved 
and Services — Beech C. 

Builders Labourers Federation Hon Minister for Works C866/89 N/A Dispute re Work bans Withdrawn 
and Services — Beech C. 

Builders Labourers Federation Jadram Construction C419/89 23/05/89 Dispute re Amenities and Concluded 
— Beech C. safety issues 

Builders Labourers Federation M & M Figliomeni C666/89 07/07/89 Dispute re Black banning Concluded 
Pty Ltd — Beech C. 

Builders Labourers Federation Master Builders C688/89 11/08/89 Dispute re Indefinite work Resolved 
Association — Beech C. bans 

Builders Labourers Federation Master Builders C668/89 N/A Dispute re Work bans Resolved 
Association — Beech C. 

Builders Labourers Federation Master Builders C664/89 N/A Dispute re Work bans Resolved 
Association — Beech C. 

Builders Labourers Federation Master Builders C409/89 N/A Dispute re Claim for Withdrawn 
Association on behalf — Beech C. lost time 
of A. Ravi (Builder) 
Pty Ltd 

Builders Labourers Federation Master Builders C850/89 19/09/89 Dispute re Dismissal of Referred 
Association on behalf — Beech C. a worker 
of Eric Bloc Con- 
structions Pty Ltd 
and Another 

Builders Labourers Federation Master Builders C578/89 28/07/89 Dispute re Strike action Concluded 
Association on behalf — Beech C. 
of CBM Contractors 
Pty Ltd 

Builders Labourers Federation Master Builders C350/89 05/05/89 Dispute re Unsafe working Concluded 
Association on behalf — Beech C. conditions 
of Civil and Civic 
Pty Ltd and Others 

Builders Labourers Federation Master Builders C358/89 29/05/89 Dispute re Bans Resolved 
Association on behalf — Beech C. 
of Civil and Civic 
Pty Ltd and Others 

Builders Labourers Federation Master Builders C404/89 31/05/89 Dispute re Work bans Resolved 
Association on behalf — Beech C. 
of Clough Engineering 
Pty Ltd 

Builders Labourers Federation Master Builders C604/89 N/A Dispute re Pesticides Withdrawn 
Association on behalf — Beech C. 
of Concrete Con- 
structions (WA) 
Pty Ltd 

Builders Labourers Federation Master Builders C684/89 11/08/89 Dispute re Work bans Resolved 
Association on behalf — Beech C. 
of DBM Contractors 
Pty Ltd 

Builders Labourers Federation Master Builders C669/89 N/A Dispute re Indefinite bans Concluded 
Association on behalf — Beech C. 
of Interstruct 
Pty Ltd 

Builders Labourers Federation Master Builders C742/89 23/08/89 Dispute re Strike action Resolved 
Association on behalf — Beech C. 
of Jennings Industries 
Ltd 

Builders Labourers Federation Master Builders C186/89 10/03/89 Dispute re General Determined 
Association on behalf — Beech C. conditions 
of Sabemo (WA) 
Pty Ltd and Others 

Builders Labourers Federation Master Builders C328/89 27/04/89 Dispute re Claim for Resolved 
Association on behalf — Beech C. payment for lost time 
of Skytec Constructions 
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Builders Labourers Federation Materials Consultants C486/89 N/A Dispute re Severance pay Concluded 
Australia Pty Lid — Beech C. 

Builders Labourers Federation Materials Testing C660/89 03/08/89 Dispute re Transfer of an Concluded 
Laboratories — Beech C. employee 

Builders Labourers Federation Multiplex Constructions C368/89 N/A Dispute re Employment of a Resolved 
Pty Ltd — Beech C. Union member 

Builders Labourers Federation Multiplex Constructions C397/89 N/A Dispute re Site amenities Resolved 
Pty Ltd and Others — Beech C. 

Builders Labourers Federation Multiplex Constructions C445/89 01/06/89 Dispute re Weekend work Concluded 
Pty Ltd — Beech C. 

Builders Labourers Federation Multiplex Constructions C542/89 N/A Dispute re Restriction on Concluded 
Pty Ltd — Beech C. overtime 

Builders Labourers Federation Multiplex Constructions CSS 1/89 29/07/89 Dispute re Safety dispute Concluded 
(WA) Pty Ltd — Beech C. 

Builders Labourers Federation Multiplex Constructions C554/89 29/06/89 Dispute re Payment for Concluded 
(WA) Pty Ltd — Beech C. lost time 

Builders Labourers Federation Multiplex Constructions C585/89 11/07/89 Dispute re Strike over Concluded 
Pty Ltd — Beech C. safety issues 

Builders Labourers Federation Multiplex Constructions Co 11/89 18/07/89 Dispute re Shop Steward Concluded 
Pty Ltd — Beech C. 

Builders Labourers Federation Multiplex Constructions C594/89 N/A Dispute re Overtime Withdrawn 
Pty Ltd — Beech C. Restrictions 

Builders Labourers Federation Multiplex Constructions C670/89 N/A Dispute re Work bans Concluded 
Pty Ltd — Beech C. 

Builders Labourers Federation Multiplex Constructions C680/89 03/08/89 Dispute re Strike action Resolved 
and Another Pty Ltd — Beech C. 

Builders Labourers Federation Multiplex Constructions C779/89 N/A Dispute re Work bans Concluded 
Pty Ltd — Halliwell S.C. 

Builders Labourers Federation P.B. & K.A. Brajovich C339/89 N/A Dispute re Time and Concluded 
Pty Ltd. Demolition — Beech C. Wages Records 

Builders Labourers Federation Scaffolding Industry C153/89 02/03/89 Dispute re Work on Concluded 
Association of Western — Beech C. Sundays 
Australia 

Builders Labourers Federation Scaffolding Industry C154/89 15/03/89 Dispute re Utilisation Concluded 
Association of Western — Beech C. of scaffolding 
Australia 

Builders Labourers Federation The Demolition Industry C24I/89 06/04/89 Dispute re 36 Hour Week Concluded 
Association of Western — Beech C. 
Australian 

Builders Labourers Federation Thiess Contractors C514/89 05/07/89 Dispute re Dismissal of Resolved 
- Beech C. employees 

Builders Labourers Federation Thiess Contractors C53/89 N/A Dispute re Bans on Resolved 
Ply Ltd — Beech C. scaffold erection 

Builders Labourers Federation Westpoint Properties C421/89 24/05/89 Dispute re Demarcation Resolved 
— Bccch C. 

Builders Labourers Federation Westsidc Roofing C726/89 22/08/89 Dispute re Work bans Resolved 
— Beech C. 

Building Trades Association Building Management C584/89 24/07/89 Dispute re Site allowance Referred 
Authority — Beech C. 

Building Trades Association De Vaugh & Son and C581/89 07/07/89 Dispute re Payment for Referred 
Another — Halliwell S.C. lost time 

Building Trades Association De Vaugh & Sons C351/89 10/05/89 Dispute re Alleged Concluded 
— George C. harassment 

Building Trades Association Hallcruft Construction C580 A/89 24/07/89 Dispute re Site allowance Referred 
Pty Ltd — Beech C. 

Building Trades Association Hon Minister for Works C143/89 N/A Dispute re Site Withdrawn 
— Bccch C. allowance and conditions 

Building Trades Association Hon Minister for Works C477/89 24/07/89 Dispute re Site allowance Referred 
— Bccch C. 

Building Trades Association Jaxon Construction C205/89 N/A Dispute re Site allowance Withdrawn 
Pty Ltd — Beech C. and conditions 

Building Trades Association Jaxon Construction C206/89 N/A Dispute re Site allowance Withdrawn 
Pty Ltd — Bccch C. and conditions 

Building Trades Association Jaxon Constructions C402/89 19/05/89 Dispute re Site allowance Referred 
— Beech C. 

Building Trades Association Jenning Industries C547/89 24/07/89 Dispute re Site allowance Referred 
Limited — Bccch C. 

Building Trades Association Master Builders C985/89 02/08/89 Dispute re Safety issue Concluded 
Association — Salmon C. 

Building Trades Association Master Builders C1061/88 02/08/88 Dispute re Strike over Concluded 
Association — Salmon C. safety issues 

Building Trades Association Master Builders C1070/88 04/08/88 Dispute re Bans over Concluded 
Association — Salmon C. safety issues 

Building Trades Association Master Builders C79/89 15/02/89 Dispute re New dispute Concluded 
Association — Beech C. selllemenl procedures 

Building Trades Association Master Builders C707/89 N/A Dispute re Site allowance Withdrawn 
Association on behalf — Bccch C. 
of Bruton Developments 

Referred Building Trades Association Master Builders C458/89 21/06/89 Dispute re Site allowance 
Association on behalf - Beech C. 
of Cevaugh Building 
and Civil Engineering 
Contractors 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER 

Building Trades Association Master Builders 
Association on behalf 
of Citigroup 
Construction 

C473/89 
— Beech C. 

09/06/89 Dispute re Asbestos Resolved 

Building Trades Association Master Builders 
Association on behalf 
of Cooper and Oxley 
Pty Ltd 

C201/89 
— Beech C. 

02/05/89 Dispute re Site allowance Referred 

Building Trades Association Master Builders 
Association on behalf 
of Cooper and Oxley 
Pty Ltd 

C199/89 
— Beech C. 

03/05/89 Dispute re Site allowance Referred 

Building Trades Association Master Builders 
Association on behalf 
of DBM Contractors 
Pty Ltd 

C348/89 
— Beech C. 

N/A Dispute re Site allowance Withdrawn 

Building Trades Association Master Builders C506/89 20/06/89 Dispute re Payment for Concluded 
Association on behalf 
of Keywest Construc- 
tion Group 

— Beech C. lost time 

Building Trades Association Master Builders 
Association on behalf 
of Sabemo (WA) 
Pty Ltd 

C197/89 
— Beech C. 

28/04/89 Dispute re Site allowance Withdrawn 

Building Trades Association Master Builders 
Association on behalf 
of Southdown Con- 
struction Co Pty Ltd 

C468/89 
— Beech C. 

14/06/89 Dispute re Strike action 
— no amenities 

Closed 

Building Trades Association Norman J. Hurll & 
Co Pty Ltd 

C338/89 
— Beech C. 

03/05/89 Dispute re Dismissal of a 
worker 

Concluded 

Building Trades Association Sabemo (WA) Pty Ltd C520/89 
— Beech C. 

24/07/89 Dispute re Site allowance Referred 

Building Trades Association Sherlock Constructions 
Pty Ltd 

630/89 
— Beech C. 

N/A Dispute re Amenities Withdrawn 

Building Trades Association State Energy Commission C589/89 18/07/89 Dispute re Site allowance Referred 
— Salmon C. 

Building Trades Association Thiess Contractors C332/89 
— Beech C. 

20/06/89 Dispute re Site allowance Referred 

Building Trades Association Weststyle Constructions C427/89 
— Beech C. 

N/A Dispute re Lost time claim Withdrawn 

Civil Service Association Authority for Intellec- 
tually Handicapped 
Persons 

PSA C6/89 
— Negus C. 

28/08/89 Dispute re Classifications Concluded 

Civil Service Association Public Service 
Commission 

PSA C28/88 
— Fielding C. 

28/11/88 Dispute re Dismissal of 
employee 

Concluded 

Civil Service Association Public Service 
Commission 

PSA C12/89 
— Negus C. 

01/06/89 Dispute re Overpayment Concluded 

Civil Service Association Public Service 
Commission 

PSA C13/89 
— Negus C. 

06/07/89 Dispute re Higher duties 
allowance 

Concluded 

Civil Service Association Public Service 
Commission 

PSA C20/89 
— Negus C. 

29/06/89 Dispute re Voluntary 
severance payment 

Concluded 

Civil Service Association Public Service 
Commission 

PSA C21/89 
— Fielding C. 

04/10/89 Dispute re Conditions of 
employment 

Discontinued 

Civil Service Association Public Service 
Commission 

PSA C23/89 
— Negus C. 

28/07/89 Dispute re Refusal to 
transfer employee 

Concluded 

Civil Service Association Public Service 
Commission 

PSA C25/89 
— Negus C. 

16/08/89 Dispute re Property 
allowance 

Concluded 

Civil Service Association State Government 
Insurance Commission 

PSA C27/89 
— Negus C. 

31/08/89 Dispute re Dismissal Concluded 

Construction. Mining and Australian Federation C566/89 04/07/89 Dispute re Stop Work Resolved 
Energy Workers Union of Construction 

Contractors 
— Beech C. meetings 

Construction. Mining and Co-op Bulk Handling C524/89 N/A Dispute re Respondency Withdrawn 
Energy Workers Union — GregorC. to award 

Construction. Mining and Co-op Bulk Handling C525/89 N/A Dispute re Respondency Withdrawn 
Energy Workers Union — Gregor C. to award 

Construction. Mining and Concept Consolidated C496/89 19/06/89 Dispute re Work bans Resolved 
Energy Workers Union Industries — Beech C. 

Construction. Mining and Concept Consolidated C505/89 20/07/89 Dispute re Demarcation Concluded 
Energy Workers Union — Salmon C. 

Construction. Mining and Fremantle Port C559/89 30/06/89 Dispute re Strike action Resolved 
Energy Workers Union Authority — Martin C. 

Construction. Mining and Fremantle Port C642/89 N/A Dispute re Strike action Concluded 
Energy Workers Union Authority — Halliwell S.C 

Construction. Mining and Hamersley Iron Pty Ltd C58/89 24/01/89 Dispute re Stoppage Concluded 
Energy Workers Union — Kennedy C. 

Construction. Mining and Hamersley Iron Pty Ltd C315/89 28/04/89 Dispute re Duties of Concluded 
Energy Workers Union — Halliwell S.C. enginemen 

Construction. Mining and Hamersley Iron Pty Ltd 364/89 02/06/89 Dispute re Work bans Concluded 
Energy Workers Union — Kennedy C. 

Construction. Mining and Hamersley Iron Pty Ltd C478/89 14/06/89 Dispute re Personal Day Concluded 
Energy Workers Union — Kennedy C. Off Duty 
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Construction. Mining and Holland Slolte Pty Ltd C663/89 N/A Dispute re Relief crane Resolved 
Energy Workers Union — Beech C. operators 

Construction. Mining and Leighton Contractors C457/89 N/A Dispute re Strike action Resolved 
Energy Workers Union Pty Ltd — Beech C. 

Construction. Mining and Liva Group C698/89 14/08/89 Dispute re Stand-downs Resolved 
Energy Workers Union — Beech C. 

Construction. Mining and Master Builders C146/89 02/03/89 Dispute re Work on Concluded 
Energy Workers Union Association and Others — Beech C. Sundays 

Construction. Mining and Master Builders C727/89 24/08/89 Dispute re Industrial Concluded 
Energy Workers Union Association — Beech C. action 

Construction. Mining and Master Builders C828/89 14/09/89 Dispute re Dismissal of Resolved 
Energy Workers Union Association — Gregor C. a worker 

Construction. Mining and Master Builders C377/89 11/05/89 Dispute re Safety breaches Concluded 
Energy Workers Union Association on behalf — Beech C. penalties 

of Civil and Civic and 
Liva Contracting 

Construction. Mining and Master Builders C745/89 24/08/89 Dispute re Demarcation Concluded 
Energy Workers Union Association on behalf — Bccch C. 

of Consolidated Con- 
struction Pty Ltd 

Construction. Mining and Master Builders C387/89 16/05/89 Dispute re Bans on block- Concluded 
Energy Workers Union Association on behalf — Beech C. laying 

of G.A. Esslemont 
and Son 

Construction. Mining and Master Builders C268/89 10/04/89 Dispute re Indefinite Concluded 
Energy Workers Union Association on behalf — Beech C. ban on construction 

of Interstract Pty Ltd work 
Construction. Mining and Master Builders C756/89 N/A Dispute re Work bans Resolved 

Energy Workers Union Association on behalf — Beech C. 
of Key west Construc- 
tion Group Pty Ltd 

Construction. Mining and Master Builders C622/89 N/A Dispute re Toxic sub- Concluded 
Energy Workers Union Association on behalf — Beech C. stances allowance 

of Lidco Aluminium 
Windows Pty Ltd 

Construction. Mining and Master Builders C621/89 N/A Dispute re Work bans Resolved 
Energy Workers Union Association on behalf — Beech C. 

of Sabemo (WA) 
Ply Ltd 

Construction. Mining and Multiplex Constructions C331/89 27/04/89 Dispute re Strike action Concluded 
Energy Workers Union Pty Ltd — Beech C. 

Construction. Mining and Multiplex Constructions C370/89 N/A Dispute re Strike action Resolved 
Energy Workers Union Pty Ltd — Beech C. 

Construction. Mining and Multiplex Constructions C470/89 09/06/89 Dispute re Shop Steward Resolved 
Energy Workers Union Pty Ltd — Beech C. appointment 

Construction. Mining and Multiplex Constructions C487/89 13/06/89 Dispute re Bans on tower Concluded 
Energy Workers Union Pty Ltd — Beech C. crane 

Construction. Mining and Multiplex Constructions C541/89 04/07/89 Dispute re Stop work Resolved 
Energy Workers Union Pty Ltd — Beech C. meetings 

Construction. Mining and Multiplex Constructions C558/89 30/07/89 Dispute re Strike over Concluded 
Energy Workers Union Pty Ltd — Beech C. safety issue 

Construction. Mining and Stmsmetal Ltd C492/89 15/06/89 Dispute re Strike action Resolved 
Energy Workers Union — Bccch C. 

Construction. Mining and State Energy C839/89 N/A Dispute re Manning Concluded 
Energy Workers Union Commission — Salmon C. changes 

Construction. Mining and State Energy C1046/89 28/07/89 Dispute re Bans Concluded 
Energy Workers Union Commission — Salmon C. 

Construction. Mining and Stceiblocks Spaceframe C269/89 19/04/89 Dispute re Outstanding Concluded 
Energy Workers Union (WA) Ltd — Halliwcll S.C. wages 

Construction. Mining and Thiess Contractors C122/89 23/03/89 Dispute re Claim for Concluded 
Energy Workers Union Pty Ltd — Beech C. payment for lost time 

Construction. Mining and Thiess Conlractors Pty Ltd C399/89 N/A Dispute re industrial Resolved 
Energy Workers Union — Bccch C. action 

Concluded Electrical Trades Union A.B. Tilbury Pty Ltd C12/89 16/02/89 Dispute re Construction 
— Beech C. allowance 

Electrical Trades Union Building Management C657/89 N/A Dispute re Site allowance Referred 
Authority — Bccch C. 

Withdrawn Electrical Trades Union Consolidated Electrical C534/89 N/A Dispute re Alleged 
— Halliwcll S.C. underpayment 

Concluded Electrical Trades Union Elcos Pty Ltd C228/89 22/03/89 Dispute re Alleged 
— Beech C. safety issues 

Concluded Electrical Trades Union Electrical Contractors 
Association of WA 

C1066/88 
— Salmon C. 

03/08/88 Dispute re Bans over 
laying of conduits 

Electrical Trades Union Electrical Contractors C4I6/89 19/05/89 Dispute re Work whilst Concluded 
Union — George C. on strike 

Concluded Electrical Trades Union Electrical Engineers and C626/89 16/05/89 Dispute re Site allowance 
Contractors — George C. 

Concluded Electrical Trades Union G J.Johnson C662/88 
— Halliwcll S.C. 

21/06/88 Dispute re Underpayment 
of award provisions 

Electrical Trades Union Hon Minister for Works C658/88 N/A Dispute re Site allowance Referred 
— Bccch C. 
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Electrical Trades Union James Watt (Electrical) C367/89 09/05/89 Dispute re Strike Concluded 
Pty Ltd — George C. 

Electrical Trades Union O'Donnel Griffin and C1294/88 12/09/88 Dispute re Payment of Concluded 
Others — Salmon C. lost lime 

Electrical Trades Union Prolec Electrical C419/88 21/07/88 Dispute re Underpayment Concluded 
- Halliwell S.C. of rates and provisions 

Electrical Trades Union • Sabemo (WA) Pty Ltd C612/89 21/07/89 Dispute re Bans Concluded 
— George C. 

Electrical Trades Union Sesco Security Co C610/89 27/07/89 Dispute re Access Concluded 
Pty Ltd — George C. 

Electrical Trades Union State Energy C1598/88 13/12/88 Dispute re Award coverage Concluded 
Commission — Salmon C. 

Electrical Trades Union Slate Energy C485/89 22/06/89 Dispute re Site allowance Concluded 
Commission — Salmon C. 

Electrical Trades Union State Energy C533/89 29/06/89 Dispute re Proposed Concluded 
Commission — Salmon C. dismissal of a worker 

Electrical Trades Union State Energy C656/89 10/08/89 Dispute re Rates of pay Concluded 
Commission — Salmon C. 

Electrical Trades Union Stuart Field Holdings C375/89 29/05/89 Dispute re Holiday pay Concluded 
Ltd trading as Bells — George C. 
Tcleforcc 

Electrical Trades Union WA Government C7()0/89 N/A Dispute re Bans Concluded 
Railways Commission — GregorC. 

Federated Clerks Union Co-op Bulk Handling C523/89 N/A Dispute re Respondency Withdrawn 
— Gregor C. to award 

Federated Clerks Union Coles Myer Ltd C238/89 31/03/89 Dispute re Dismissal of a Withdrawn 
— Parks C. worker 

Federated Clerks Union Fremantle Sailing Club C340/89 05/05/89 Dispute re Dismissal of Referred 
— Parks C. a worker 

Federated Clerks Union G.W. Beck Local Court C932/89 N/A Dispute re Superannuation Withdrawn 
Bailiff — Parks C. 

Federated Clerks Union Metropolitan Security C9()8/88 N/A Dispute re Second Tier Withdrawn 
Systems — Parks C. Wage increase 

Federated Clerks Union S. Singh & Associates C765/89 06/09/89 Dispute re Dismissal Concluded 
— Parks C. 

Federated Clerks Union Skyjack Office Supplies C689/89 15/08/89 Dispute re Dismissal Discontinued 
— Parks C. 

Federated Clerks Union Tip Top Bakeries C638/89 25/07/89 Dispute re Overtime bans Referred 
— Halliwell S.C. 

Federated Clerks Union WA Coastal Shipping PSA C4/89 N/A Dispute re Vacant positions Withdrawn 
Commission (State — Fielding C. 
Ships) 

Federated Clerks Union WA College Advanced C436/89 29/05/89 Dispute re Restructuring Concluded 
Education — Parks C. proposal 

Federated Clerks Union WA Water Authority C602/89 31/07/89 Dispute re Composition Concluded 
— Negus C. of Promotion Appeal 

Board 
Fire Brigade Employees WA Fire Brigades C648/89 03/08/89 Dispute re Promotion Recom- 

Union Board - Halliwell S.C. mendation 
Given 

Furniture Trades Industrial Australian Window C337/89 N/A Dispute re Dismissal of Resolved 
Union Furnishings — Beech C. a worker 

Furniture Trades Industrial Hector Joinery C1245/88 30/09/88 Dispute re Payment of Concluded 
Union — Salmon C. meal allowance 

Hospital Salaried Officers St John of God C518/89 N/A Dispute re Dismissal of Concluded 
Association Hospital — Negus C. a worker 

Liquor and Allied Industries Hyatt Regency Hotel C3 20/89 04/05/89 Dispute re Unfair dismissal Concluded 
Union — Halliwell S.C. 

Liquor and Allied Industries Observation City Resort C746/89 30/08/89 Dispute re Dismissal Referred 
Union Hotel — Parks C. 

Liquor and Allied Industries Red Castle Motel C5()7/89 28/06/89 Dispute re Unfair dismissal Referred 
Union — Halliwell S.C. 

Locomotive Engine Drivers. WA Government C679/89 14/08/89 Dispute re Attendance to Concluded 
Firemen's and Cleaners 
Union 

Railways Commission — Kennedy C. train order school 

Meat Industry Employees Action Food Barns C46I/89 08/06/89 Dispute re Dismissal of Concluded 
Union (WA) Pty Ltd — Parks C. a worker 

Meat Industry Employees Clover Meats C832/89 21/09/89 Dispute re 38 hour week Concluded 
Union — Parks C. 

Meat Industry Employees Derby Meat Processing C675/89 11/08/89 Dispute re Dismissal Referred 
Union Company Ltd — Parks C. 

Meat Industry Employees K. Grieves and R. Read C1601/88 10/03/89 Dispute re Three per cent Discontinued 
Union Wholesale and Retail — Parks C. wage increase 

Butchers 
Meat Industry Employees K. Grieves and R. Read C92/89 10/03/89 Dispute re Safety issue Discontinued 

Union Wholesale and Retail - Parks C. 
Butchers 

Meat Industry Employees Meat and Allied Trades C740/89 23/08/89 Dispute re Wage claim Concluded 
Union Federation — Parks C. 

Meat Industry Employees Metro Meats Ltd C778/89 N/A Dispute re Stand-downs Withdrawn 
Union — Parks C. 

A72621-7 
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Meal Industry Employees Roedtger Bros Ply Ltd C39/89 13/03/89 Dispute re Superannuation Discontinued 
Union — Parks C. entiliemenls 

Meal Industry Employees WA Meal Commission C382/89 18/05/89 Dispute re Rates of pay Concluded 
Union — Parks C. 

Concluded Meat Industry Employees Wynne Meat Industries C690/89 21/09/89 Dispute re Settlement 
Union — Parks C. procedure 

Merchant Service Guild Port Hedland Port C42/89 24/02/89 Dispute re Refusal to Concluded 
Authority — Fielding C. employ a wage rate 

anomaly 
Miscellaneous Workers Union AC I Plastics C616/89 04/08/89 Dispute re Dismissal Concluded 

- Halliwell S.C 
Miscellaneous Workers Union Agriculture Protection C37/89 08/02/89 Dispute re Dismissal of Referred 

Board of Western — ParksC a worker 
Australia 

Concluded Miscellaneous Workers Union Anglican Homes (Inc) C247/89 N/A Dispute re Rales of pay 
— Negus C. 

Referred Miscellaneous Workers Union Anglican Homes (Inc) C437/89 31/05/89 Dispute re Redundancy 
— Negus C. 

Miscellaneous Workers Union Aunty Joans Child C572/89 26/07/89 Dispute re Dismissal Referred 
Care Centre — Negus C. 

Miscellaneous Workers Union Board of Management. C598/89 01/08/89 Dispute re Warning letter Concluded 
Lemnos Hospital — Fielding C. on worker's personal file 

Concluded Miscellaneous Workers Union Board of Management. C804/88 08/02/89 Dispute re Rales of pay 
Nulscn Haven — Negus C. 

Draft Recom- Miscellaneous Workers Union Board of Management. C600/89 11/08/89 Dispute re Filling vacancies 
Port Hedland Hospital — Fielding C. 

Dispute re Dismissal of 
mendation 

Miscellaneous Workers Union Board of Management. C615/89 31/08/89 Referred 
Servite Villa. Catholic - Halliwell S.C. a worker 
Homes for the Aged 

C oncluded Miscellaneous Workers Union Corrective Services C567/89 N/A Dispute re Conditions of 
— Neuus C. employment 

Concluded Miscellaneous Workers Union CSBP and Farmers C329/89 22/05/89 Dispute re 38 hour week 
— Halliwell S.C. 

Miscellaneous Workers Union Curlin University C695/89 01/09/89 Dispute re Telephone Concluded 
— Parks C. account 

Miscellaneous Workers Union Cyclone Cleaning C450/89 25/07/89 Dispute re Time and Concluded 
Services — Halliwell S.C. wages records 

Miscellaneous Workers Union Ethnic Communities C503/89 29/06/89 Dispute re Dismissal Referred 
Council — Nenus C. 

Concluded Miscellaneous Workers Union Hon Minister for C253/89 N/A Dispute re Bans on 
Education — Halliwell S.C. cleaning services 

Concluded Miscellaneous Workers Union Hon Minister for — Martin C. 16/06/89 Dispute re Eligibility 
EducationC451/89 for bereavement leave 

Concluded Miscellaneous Workers Union Hon Minister for Health C762/89 04/09/89 Dispute re Work bans 
— Fielding C. 

Miscellaneous Workers Union Ministry of Education C599/89 07/08/89 Dispute re Failure to Concluded 
— Parks C. grant paid leave 

Miscellaneous Workers Union Mount Hospital C568/89 07/07/89 Dispute re Dismissal of Concluded 
— Neaus C. a worker 

Miscellaneous Workers Union N-Gala Molhercrafl C429/89 26/05/89 Dispute re Redundancy Concluded 
Home and Training — Negus C. notice 
Centre Concluded Miscellaneous Workers Union Rowethorpe (Central C1429/88 04/11/88 Dispute re Annual leave 
Methodist Mission — Parks C. 
Homes} 

Dispute re Termination Referred Miscellaneous Workers Union St Catherine Nursing C495/89 24/08/89 
Home — Neaus C. entitlements 

Concluded Miscellaneous Workers Union Swanleigh C467/89 22/06/89 Dispute re Non-payment 
— Halliwell S.C. of wages 

Miscellaneous Workers Union Zoological Gardens C379/89 15/05/89 Dispute re Removal of Concluded 
Board — Greuor C. work bans 

- Beech C. 
Operative Plasterers and Thomas W.J. C795/K8 21/06/89 Dispute re Use of stilts Concluded 

Plaster Workers Union — Beech C. 
Concluded Painters and Decorators CSBP and Farmers Ltd C297/89 01/05/89 Dispute re Bans over 

Union — Negus C. claim for special rales 
Withdrawn Painters and Decorators Main Roads Department C805/89 03/10/89 Dispute re Dismissal of 

Unio n — FieldimiC. a worker 
Concluded Plumbers and Gasfilters Union Bond Brewing (WA) Ltd C432/S9 12/06/89 Dispute re Plumbers 

— Kennedy C. registration allowance 
Concluded Plumbers and Gaslltters Union Master Builders C453/89 02/06/89 Dispute re Indefinite 

Association on behalf — Beech C. strike 
of Keywest Construc- 
tion Group Ply Ltd 

Priming and Kindred Bell Group Press C264/89 06/04/89 Dispute re Log of claims Concluded 
Industries Union — Neaus C. 

Printing and Kindred Bell Group Press C509/89 21/06/89 Dispute re Hours of duly Concluded 
Industries Union — Neaus C. 

Printing and Kindred Bodalla Ply Ltd C1231/88 N/A Dispute re Superannuation Withdrawn 
Industries Union — Neaus C. 

Printing and Kindred Daily News C163/89 23/05/89 Dispute re Payment of Concluded 
Industries Union — Negus C. allowances 
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NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Printing and Kindred WA Newspapers CI580/S8 02/12/88 Dispute re Use of casuals Concluded 
Industries Union — Negus C. 

Psychiatric Nurses Union Hon Minister for Health C613/89 26/07/89 Dispute re Dismissal of Concluded 
— Halliwell S.C. a worker 

E. Schneiker Mountain Lion Holdings C681/89 03/10/89 Dispute re Pro raw long Concluded 
Pty Ltd trading as — Fielding C. service leave 
Mountain Automotives 

Seamen's Union Fremantle Port Authority C323/89 18/05/89 Dispute re Asbestos Resolved 
. — Martin C. allowance 

Seamen's Union Fremantle Port Authority C420/89 20/05/89 Dispute re Refusal to Resolved 
— Martin C. cross picket line 

Seamen's Union Fremantle Port Authority C459/89 14/06/89 Dispute re Four per cent Concluded 
— Martin C. Second Tier 

Seamen's Union P & O Towage Services C538/89 28/06/89 Dispute re Bans re Concluded 
— Martin C. dismissal of a worker 

Seamen's Union Stirling Marine Services C401/89 01/06/89 Dispute re Dismissal of Referred 
Pty Ltd — Martin C. a worker 

Shop Distributive and Action Food Barn C576/89 23/09/89 Dispute re Superannuation Concluded 
Allied Employees — Salmon C. 

Shop Distributive and Parry's Department C545/89 29/06/89 Dispute re Strike action Referred 
Allied Employees Store (WA) Pty Ltd — Salmon C. — refusal to pay increase 

State School Teachers Union Hon Minister for TC7/89 03/03/89 Dispute re Dismissal To be heard 
Education — Martin C. with T4/89 

State School Teachers Union Hon Minister for TCI 1/89 19/06/89 Dispute re Suspension Resolved 
Education — Martin C. of a worker 

Stale School Teachers Union Hon Minister for TCI 5/89 31/07/89 Dispute re Work bans Withdrawn 
Education — Government 

School Teachers 
Tribunal 

Timber Industry Union Balingup Sawmill C488/89 22/06/89 Dispute re Outstanding Concluded 

Timber Industry Union 
— Beech C. moneys 

Runnings Forest C345/89 N/A Dispute re Three per cent Withdrawn 
Products — Beech C. Superannuation 

Timber Industry Union Coli Timber Merchants C312/89 22/06/89 Dispute re Safe working Resolved 
— Beech C. conditions 

Timber Industry Union Gandy Timber Pty Ltd C343/89 16/05/89 Dispute re Supurannuation Concluded 
— Beech C. 

Timber Industry Union Gandy Timber Pty Ltd C344/89 16/05/89 Dispute re Log of claims Resolved 
— Beech C. 

Timber Industry Union Gandy Timber Pty Ltd C391/89 25/05/89 Dispute re Safely Concluded 
— Beech C. footwear 

Timber Industry Union Gandy Timber Pty Ltd C392/89 25/05/89 Dispute re Non- Concluded 
— Beech C. compliance with union's 

recommendation 
Timber Industry Union Mangee Milling (WA) C469/89 22/06/89 Dispute re Outstanding Concluded 

Pty Ltd — Beech C. moneys 
Timber Industry Union Ryan Pine Saw Millers C313/89 16/05/89 Dispute re Dismissal of Resolved 

— Beech C. a worker 
Transport Workers Union Pioneer Concrete (WA) C564/89 N/A Dispute re Dismissal Discontinued 

Pty Ltd — Parks C. 
Transport Workers Union Smorgon Arc C647/89 31/07/89 Dispute re Superannuation Concluded 

— Parks C. contributions 
Transport Workers Union Transconsult Australia 676/89 09/08/89 Dispute re Dismissal Referred 

Pty Ltd — Parks C. 
Transport Workers Union Warrabell Pty Ltd C466/89 27/06/89 Dispute re Payment of Concluded 

trading as Rural — Parks C. moneys 
Services 

United Timber Yards. Sawmills Southern Oak Milling C372/89 11/05/89 Dispute re Unfair Resolved 
and Woodworkers Union — Beech C. dismissal 

United Timber Yards. Sawmills Standard Crate C1481/89 N/A Dispute re Second Tier Withdrawn 
and Woodworkers Union Exchange — Beech C. Agreement 

United Timber Yards. Sawmills United Crate Co-op C1482/88 N/A Dispute re Second Tier Withdrawn 
and Woodworkers Union — Beech C. Agreement 

United Timber Yards. Sawmills United Crate Co-op C605/89 26/07/89 Dispute re Threat of Withdrawn 
and Woodworkers Union Limited — Beech C. dismissal 



CORRECTIONS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
The Honourable Minister for Works. 

No. CR 477 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
The Building Management Authority. 

No. CR 584 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

17th day of October 1989. 

Correction Order. 
WHEREAS an error occurred in Order No. CR477 of 
1989 published in the Western Australian Industrial 
Gazette issued on the 27th day of September 1989. 
Volume 69 — Part 2. subpart 3 at page 2852. the 
following correction is made: 

Having heard Ms J.F. Boots on behalf of the 
applicant and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 
of 1978, the Earthmoving and Construction 
Award No. 10 of 1963 and the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973. employees employed by or on 
behalf of the Building Management Authority 
to carry out construction work on the Balga 
Technical School Project Site, shall be paid 75 
cents per hour worked in lieu of special rates 
for confined space, dirty work, fumes, wet 
underfoot and handling of secondhand 
timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

COMMISSIONER A.R. BEECH. 
17th day of October 1989. 

Correction Order. 
WHEREAS an error occurred in Order No. CR584 of 
1989 published in the Western Australian Industrial 
Gazette issued on the 29th day of September 1989. 
Volume 69 — Part 2. subpart 3 at page 2854. the 
following correction is made: 

Having heard Ms J.F. Boots on behalf of the 
applicant and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 
of 1978, the Earth moving and Construction 
Award No. 10 of 1963 and the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973. employees employed by or on 
behalf of the Building Management Authority 
to carry out construction work on the 
Woodvale North Primary School Site, shall be 
paid 75 cents per hour worked in lieu of special 
rates for confined space, dirty work, fumes, wet 
underfoot and handling of secondhand 
timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
The Honourable Minister for Works. 

No. CR658 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

3rd day of November 1989. 

Correction Order. 
WHEREAS an error occurred in Order No. CR658 of 
1989 published in the Western Australian Industrial 
Gazette issued on the 27th day of September 1989, 
Volume 69 — Part 2, subpart 3 at page 2852, the 
following correction is made: 

Having heard Ms J.F. Boots on behalf of the 
applicant and Mr K. Richardson on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 
of 1978, the Earthmoving and Construction 
Award No. 10 of 1963 and the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973, employees employed by or on 
behalf of the Building Management Authority 
to carry out construction work on the Balga 
Technical School Project Site, shall be paid 75 
cents per hour worked in lieu of special rates 
for confined space, dirty work, fumes, wet 
underfoot and handling of secondhand 
timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979- 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
Building Management Authority. 

No. C734 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD. No. 14 of 1978. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER AR. BEECH. 

3rd day of November 1989. 

Correction Order. 
WHEREAS an error occurred in Order No. C734 of 
1989 issued on the 22nd day of September 1989 and 
published in the Western Australian Industrial Gazette 
issued on the 25th day of October 1989, Volume 69 — 
page 3168, the following correction is made: 

Having heard Ms J.F. Boots on behalf of the 
applicant and Ms G. Gilmour on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 
of 1978, the Earthmoving and Construction 
Award No. 10 of 1963 and the Engine Drivers' 
(Building and Steel Construction) Award No. 
20 of 1973, employees employed by or on 
behalf of the Building Management Authority 
to carry out construction work on the East 
Africa Site and the Perth Zoo, shall be paid 60 
cents per hour worked in lieu of special rates 
for confined space, dirty work, fumes, wet 
underfoot and handling of secondhand 
timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Salaried Pharmacists' Association, 

Western Australian Union of Workers 
and 

Perth United Friendly Societies 
and Others. 

Nos. 1381 and 1738 of 1988. 
RETAIL PHARMACISTS AWARD 1966 

No. 23 of 1965. 
COMMISSIONER O.K. SALMON. 

11th day of October 1989. 

Correction Order. 
HAVING discovered an error in the Order of the 
Commission in Nos. 1381and 1738of 1988madeon the 
2nd day of August 1989 and published in the Western 
Australian Industrial Gazette. Volume 69, page 2745, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes 
the following correction order- 

Delete subclause (8) of Clause 6. — Definitions 
and insert in lieu the following: 

(8) "Casual Worker" shall mean a worker 
other than a full-time worker, reliever or part- 
time worker who. except where there is 
agreement to the contrary works for a 
minimum of four consecutive hours (meal 
breaks excepted) and for a period of four 
weeks or less per year. 

(Sgd.) O.K. SALMON, 
[L.S.] : Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Marychurch Jenkins 

and 
Steelblocks (WA) Ltd. 

No. 469 of 1989. 
COMMISSIONER O.K. SALMON. 

24th day of July 1989. 

Order. 
WHEREAS an application was made by David John 
Marychurch Jenkins in accordance with the Industrial 
Relations Act 1979; and whereas the applicant's 
submission was before me in Chambers, I the 
undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order— 

That the respondent give further and better 
particulars relating to the specific details 
concerning the allegations of David John 
Marychurch Jenkins' incompetency from 14 days 
from 25 July 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Emilie Mae Wickett 

and 
Ethnic Communities Council of 

Western Australia. 
No. 2354 of 1989. 

COMMISSIONER G.L. FIELDING. 
11th day of October 1989. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the 
applicant and Mr N.S. Narayanan on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ray R. Norstrand 

and 
Minproc Engineers Pty Ltd. 

No. 2419 of 1989. 
COMMISSIONER G.L. FIELDING. 

27th day of October 1989. 

Direction. 
HAVING heard Mr D.H. Solomon (of Counsel) on 
behalf of the applicant and Mr R.A Lilburne (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby directs— 

That the respondent within three days indicate 
to the applicant the duration, or if uncompleted, 
the estimated duration of the Cooljarloo Projects 
referred to in the letter of employment of the 
applicant dated 28 February 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) O.K. SALMON. 
Commissioner. 
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NOTICES — 
Cancellation of Awards/Agreements/ 
Respondents — Under section 47 — 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by Order, to strike out the following party from Clothing 
Trades' Award No. 16 of 1972 namely — 

J.E.B. Distributors Incorporating Grose Brothers 
626 Newcastle Street 
Leederville WA 6007 

on the grounds that the aforementioned company has 
ceased to be bound by that Award as it is now named 
respondent to a Federal Award. 

Any person who has a sufficient interest in the matter 
may object to the Commission making such Order. 
Such objection must be in writing and received at the 
office of the person whose name appears below within 
30 days of the date of publication of this notice. 

Dated this 3rd day of November 1989. 

(Sgd.) J.G. CARRIGG. 
Registrar. 

Western Australian 
Industrial Relations Commission. 

14. Record. 
15. Absence through Sickness. 
16. Shiftwork. 
17. Living Away From Home. 
18. Representative Interviewing Workers. 
19. Payment of Wages. 
20. Change Room. 
21. First Aid. 
22. Walking and Travelling Time. 
23. Travelling Allowance. 
24. Allowances and Special Provisions. 
25. Location Allowance. 
26. Long Service Leave. 
27. Wages. 
28. Bereavement Leave. 
29. Jury Service. 
30. Accident Pay. 
31. Site Allowance. 

Appendix I. 
Appendix II. 
Schedule A 

3. — Area and Scope. 
This award shall apply throughout the State of 

Western Australia to workers classified herein who are 
employed in the class of work engaged in by the 
respondents. 

4. — Term. 
This award shall have effect for three years from the 

beginning of the first pay period commencing on or 
after the date hereof. 

AWARDS/AGREEMENTS — 
Consolidation by Registrar — 

EARTH MOVING AND CONSTRUCTION 
AWARD No. 10 of 1963. 

PURSUANT to section 93(6a) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 31st day of October 1989. 
J. CARRIGG. 

Registrar. 
Award No. 10 of 1963. 

1. —Title. 
This award shall be known as the "Earth Moving and 

Construction Award". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
4A. Definitions. 
5. Hours. 
6. Contract of Service. 
7. Casual Workers. 
8. Higher Duties. 
9. Breakdowns, etc. 
10. Overtime. 
11. Meal Money. 
12. Holidays and Annual Leave. 
13. Board of Reference. 

4A. — Definitions. 
"Union" shall mean the Construction, Mining and 

Energy Workers' Union of Australia — Western 
Australian Branch. 

5. — Hours. 
(l)(a) The provisions of this subclause apply to all 

employees other than those engaged on continuous 
shift work. 

(b) Subject to the provisions of this clause, the 
ordinary hours of work, shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(i v) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week. Monday to Friday, inclusive, 
and except in the case of shift employees, shall be 
worked between the hours of 7.00 a.m. and 6.00 p.m. 
Provided that the spread of hours may be altered by 
agreement between the employer and the majority of 
employees in the plant or section or sections 
concerned. 

(d) Where the first night shift in any week 
commences on Monday night, the night shift 
commencingon Friday and finishing not laterthan 8.00 
a.m. on Saturday of that week, shall be deemed to have 
been worked in ordinary working hours. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours where such ordinary hours are to exceed 
eight hours on any day, the arrangement of hours shall 
be subject to the agreement between the employer and 
the majority of employees in the plant or section or 
sections concerned. 



69 W.A.I.G. 

(0 The ordinary hours of work shall be consecutive 
except for a meal interval which shall not exceed one 
hour, and 

(i) an employee shall not be compelled to work 
for more than five hours without a meal 
interval. 

(ii) When an employee is required for duty during 
his usual meal interval and his meal interval is 
thereby postponed for more than half an hour, 
he shall be paid at overtime rates until he gets 
the meal. 

(2)(a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of subclause (3) hereof, 
the ordinary hours of continuous shift workers shall 
average 38 per week (inclusive of crib time) and shall 
not exceed 152 hours of 28 consecutive days. 

Provided that, where the employer and the majority 
of employees concerned agree, a roster system may 
operate on the basis that the weekly average of 38 
ordinary hours is achieved over a period which exceeds 
28 consecutive days. 

(c) The ordinary hours of work prescribed herein 
shall not exceed 10 hours on any day. Provided that in 
any arrangement of ordinary working hours where the 
ordinary working hours are to exceed eight hours on 
any day. the arrangement of hours shall be subject to the 
agreement of the employer and the majority of 
employees in the plant or section or sections thereof. 

(3) Except as provided in paragraph (f) hereof, the 
method of implementation of the 38 hour week may be 
any one of the following: 

(a) by employees working less than eight ordinary 
hours each day: or 

(b) by employees working less than eight ordinary 
hours on one or more days each week: or 

(c) by fixing one day of ordinary working hours 
on which all employees will be off duty during 
a particular work cycle; or 

(d) by rostering employees off duty on various 
days of the week during a particular work cycle 
so that each employee has one day of ordinary 
working hours off duty during that cycle. 

(e) Where the ordinary hours of work are worked 
within an arrangement as provided in 
paragraph (c) or (d) of this subclause. any day 
off duty shall be arranged so that it does not 
coincide with a holiday prescribed in 
subclause (1) of Clause 12. — Holidays and 
Annual Leave of this award. 

(0 The method of implementation shall be in the 
same manner as applicable to the majority of 
employees engaged in a particular 
establishment (or section thereof) or on a 
particular site. 

(g) Notice of Days Off Duty: Except as provided 
in paragraphs (h) hereof, in cases where, by 
virtue of the arrangement of ordinary hours, 
an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) hereof, is entitled to 
a day off duty during his work cycle, such 
employee shall be advised by the employer at 
least four weeks in advance of the day to be 
taken off duty. 

(h) (i) An employer, with the agreement of the 
majority of employees concerned, may 
substitute the day an employee is to take 
off in accordance with paragraphs (c) and 
(d) hereof, for another day in the case of a 
breakdown in machinery or a failure or 
shortage of electric power or to meet the 

requirements of the business in the event 
of rush orders or some other emergency 
situation. 

(ii) An employer and employee may by 
agreement substitute the day the 
employee is to take off for another day. 

6. — Contract of Service. 
One week's notice on either side shall be necessary to 

terminate the contract of service of any worker, other 
than a casual worker (where the notice shall be one 
hour). If the required notice is not given, one week's (or 
one hour's, in the case of a casual worker) pay shall be 
paid or forfeited as the case may be. 

7. — Casual Workers. 
A worker engaged for less than one week (except a 

worker who is dismissed for inefficiency or misconduct 
or who leaves the service of the employer of his own 
volition) shall be deemed a casual hand and whilst 
engaged as such shall be entitled to receive 20 per cent in 
addition to the minimum rate herein prescribed. 

8. — Higher Duties. 
Any worker carrying out work classified at a higher 

minimum than his ordinary work for two hours in any 
shift shall be paid at the minimum rate for such work for 
the whole of that shift. Provided that such minimum is 
not lower than such worker's regular rate of pay. If he be 
employed for less than two hours at work classified at a 
higher minimum than his ordinary rate, he shall be 
paid his ordinary rate for the whole shift. 

9. — Breakdowns. Etc. 
The employer shall be entitled to deduct payment for 

any day upon which the worker cannot be usefully 
employed because of any strike by the union or unions 
affiliated with it or by any other association or union or 
through any breakdown of the employer's machinery, 
or from any other cause for which the employer is not 
responsible. 

10. — Overtime. 
(1 )(a) Subject to the provisions of this clause all work 

done beyond the ordinary working hours Monday to 
Friday inclusive and prior to 12 noon on Saturdays, 
shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. 

(b) All time worked on Saturday after 12 noon and 
on Sundays by employees who work their ordinary 
hours Monday to Friday shall be paid for at the rate of 
double time and all time worked on Saturday after 12 
noon and on Sundays in excess of their ordinary hours 
by employees who work their ordinary hours Saturday 
and Sunday shall be paid for at the rate of double 
time. 

(2)(a) An employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with such 
requirements. 

(b) No organisation party to this award or employee 
or employees covered by this award, shall, in any way. 
whether directly or indirectly, be party to or concerned 
in any ban. limitation or restriction upon the workingof 
overtime in accordance with the requirements of this 
subclause. 

(3) When an employee is required for duty during 
any meal time whereby his meal time is postponed for 
more than one half hour he shall be paid at double time 
rates until he gets his meal. 
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(4)(a) Rest Period After Overtime: When overtime 
work is necessary it shall, wherever reasonably 
practicable be so arranged that employees have at least 
10 consecutive hours off duty between the work of 
successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of 
his ordinary work on the next day that he has not at least 
10 consecutive hours off duty between those times shall 
subject to paragraph (c) of this subclause, be released 
after completion of such overtime until he has 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If on the instructions of his employer, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be paid 
at double time rates until he is released from duty for 
such period and he shall then be entitled to be absent 
until he has had 10 consecutive hours off duty without 
loss of pay for ordinary working time occurring during 
such absence. 

(d) When an employee is recalled to work without 
notification before or after leaving the job, he shall be 
paid for at least four hours at overtime rates. Time 
reasonably spent getting to and from work shall be 
counted as time worked. 

(e) In computing overtime each day shall stand 
alone. 

11. — Meal Money. 
When a worker is required for overtime without 

having been notified on the previous day, he shall be 
supplied with a meal or be paid $6.00 in lieu thereof, and 
if owing to the overtime worked, a second or subsequent 
meal is required he shall be supplied with each meal or 
be paid $3.90 for each meal so required. Provided no 
such meal or payment is due unless the worker works 
more than two hours after the usual knock off time. 
Provided that a worker who is allowed not less than one 
hour and a half in which to get a meal before resuming 
work, and facilities for obtaining a meal are available, 
shall not be entitled to meal money or a meal under this 
clause. 

12. — Holidays and Annual Leave. 
(1)(a) The following days or the days observed in 

lieu, shall, subject to subclause (2) hereof, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the 
days named in the subclause. 

(b) When any of the holidays referred to in 
paragraph (a) hereof falls on a Saturday or a Sunday 
such holiday shall be observed on the next succeeding 
Monday, and when Boxing Day falls on a Sunday or on 
a Monday such holiday shall be observed on the next 
succeeding Tuesday. In each case, the substituted day 
shall be a holiday without deduction of pay and the day 
for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a 
holiday under this award, the employer's establishment 
or place of business may be closed, in which case an 
employee need not present himself for duty and 
payment may be deducted, but if work be done, 
ordinary rates of pay shall apply. 

(3) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as prescribed in 
subclause (11) hereof shall be allowed annually to a 
worker by the employer after a period of 12 months' 
continuous service with that employer. 

(4) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(5) If, after one month's continuous service in any 
qualifying 12-monthly period an employee leaves his 
employment, or his employment is terminated by the 
employer through no fault of the worker, the worker 
shall be paid one-third of a week's pay at his ordinary 
rate of wage in respect of each completed month of 
continuous service. 

(6) Any time in respect of which a worker is absent 
from work except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for the purpose 
of determining his right to annual leave. 

(7) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be 
entitled, subject to subclause (5) of this clause, to such 
leave, on full pay as is proportionate to his length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
workers he shall not be entitled to work or pay whilst the 
other workers of such employer are on leave on full 
pay. 

(8) Seven day shift workers, that is shift workers who 
are rostered to work regularly on Sundays and holidays, 
shall be allowed one week's leave in addition to the 
leave prescribed in subclause (3) hereof. Where a 
worker with 12 months' continuous service is engaged 
for part of a qualifying 12 monthly period as a seven day 
shift worker, he shall be entitled to have the period of 
annual leave prescribed in subclause (3) hereof 
increased by one-twelfth of a week for each month he is 
continuously engaged as aforesaid. 

(9) In addition to any payment to which he may be 
entitled under subclause (5) of this clause a worker 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment in lieu 
of that leave, or in a case to which subclause (10) applies, 
in lieu of so much of that leave as he has not been 
allowed, unless: 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(10) Annual leave shall be given and taken in one or 
two continuous periods. If the annual leave is given in 
two continuous periods then one of those two periods 
must be at least three consecutive weeks. Provided that 
if the employer and the worker so agree, then the 
worker's annual leave entitlement may be given and 
taken in two separate periods, neither of which is of at 
least three consecutive weeks, or in three separate 
periods. 

(11)(a) During annual leave, a worker shall be 
paid: 

(i) at his normal rate of pay plus a loading of ITVa 
per cent of the rate; or 

(ii) the amount that would have been paid to him 
for work in ordinary hours had he not been on 
leave. 

whichever is the greater of the two. 



3418 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

(b) For the purpose of this subclause, the expression 
"normal rate of pay" means the rate which would have 
been payable pursuant to this award during annual 
leave were it not for the provisions of this subclause. 

(12) The provisions of this clause do not apply to 
casual workers. 

13. — Board of Reference. 
(1) For the purpose of this award, a Board of 

Reference is hereby appointed, whch shall consist of a 
chairman and two other representatives, one to be 
nominated by each of the parties. The said Board shall 
have assigned to it. in the event of no agreement being 
arrived at between the parties to the dispute, the 
functions of: 

(a) adjusting any matters of difference which may 
arise from time to time, except such as involve 
interpretation of the provisions of this award, 
or any of them; 

(b) dealing with any other matter which the 
Commission may refer to the Board from time 
to time. 

(2) An appeal shall lie from any decision of such 
Board in the manner and subject to the conditions 
prescribed in the Industrial Arbitration Act 1979 which 
for this purpose are embodied in this award. 

14. — Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker and the nature of his 
work, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, 
during the usual office hours, at the employer's office or 
other convenient place and he shall be allowed to take 
extracts therefrom. 

15. — Absence Through Sickness. 
(1)(a) An employee who is unable to attend or 

remain at his place of employment during the ordinary 
hours of work by reason of personal ill health or injury 
shall be entitled to payment during such absence in 
accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 

the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require 
provided that the employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two days or less unless after two 
such absences in any year of service the employer 
requests in writing that the next and subsequent 
absences in that year if any, shall be accompanied by 
such certificate. 

(5)(a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and an employee 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and the 
employee produces a certificate from a registered 
medical practitioner that he was so confined. Provided 
that the provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if the 
employee is unable to attend for work on the working 
day next following the employee's annual leave. 

(c) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in the annual leave clause of this 
award shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has 
been deemed continuous in accordance with subclause 
(3) of Clause 2 of the Long Service Leave provisions 
published in Volume 61 of the Western Australian 
Industrial Gazette at pages 22-27, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmitter shall 
stand to the credit of the employee at the commence- 
ment of service with the transmittee and may be 
claimed in accordance with the provisions of this 
clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

16. — Shift Work. 
(1) For the purpose of this clause: 

"Day Shift" means a shift starting at or after 6.00 
a.m. and before 10.00 a.m. 

"Afternoon Shift" means a shift starting at or 
after 10.00 a.m. and before 8.00 p.m. 

"Night Shift" means any shift starting at or after 
8.00 p.m. and before 6.00 a.m. 

"Rostered Shift" means a shift of which the 
employee concerned has had at least 48 hours' 
notice. 
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(2) There shall be a roster of shifts which shall: 
(a) provide for rotation unless all the employees 

concerned desire otherwise; 
(b) provide for not more than eight shifts to be 

worked in any nine consecutive days. 
So far as employees present themselves for work 

in accordance therewith shifts shall be worked 
according to the roster. 

(3) Overtime: Work done by shift employees in 
excess or outside the ordinary working hours of their 
shift or on a shift other than a rostered shift shall be paid 
for at the rate of double time. But this shall not apply to 
arrangements between the employees themselves or in 
cases due to rotation of shift or when the relief does not 
come on duty at the proper time; for all time of duty after 
he has finished his ordinary shift such unrelieved 
employee shall be paid at the rate of time and a half for 
the first eight hours and double time thereafter 

(4)(a) A shift employee employed for at least five 
consecutive shifts on afternoon or night shift, other 
than a Saturday or Sunday or holiday, shall be paid for 
each such shift 15 per cent more than his ordinary 
wage. 

The observance of a holiday in any week shall not be 
regarded as a break in continuity for the purpose of this 
subclause. 

(b) A shift employee employed for less than five 
consecutive shifts on afternoon or night shift shall be 
paid at the rate of time and one-half. 

Provided that when a job finishes after proceeding on 
shift work for more than five days, or the employee 
terminates his services during the week, he shall be paid 
at the rate specified in (a) hereof. 

(c) A worker who (except at his own request) 
pursuant to subclause (iii) hereof: 

(i) during a period of engagement on shift, works 
night shifts only; or 

(ii) remains on night shift for a longer period than 
four consecutive weeks; or 

(iii) works on night shift which does not rotate or 
alternate with another shift or with day work 
so as to give him at least one third of his 
working time off night shift in each shift 
cycle, 

shall during such engagement, period or cycle be 
paid 30 per cent more than his ordinary rate for all 
time worked during ordinary working hours on 
such night shift. 

(5) Employees working shifts shall be paid for 
ordinary hours of work performed between midnight 
on Friday and midnight on Saturday at the minimum 
rate of time and a quarter. This extra rate shall be in 
substitution for and not cumulative upon the shift 
premiums prescribed in subclause (4) hereof, but the 
provisions of this subclause shall not prejudice any 
right of the employee to obtain, alternatively, any higher 
rate in respect of that work by virtue of any provision of 
this award. 

(6) Sundays and Elolidays: Subject to this clause the 
provisions of subclause (l)(b) of Clause 10. —Overtime 
and subclause (l)(a) of Clause 12. —Holidays and 
Annual Leave of this award shall apply to shift 
employees. Where shifts commence between 11.00 p.m. 
and midnight on a Sunday or holiday, the time so 
worked before midnight shall not entitle the employee 
to the Sunday or holiday rate; provided that the time 
worked by an employee on a shift commencing before 
midnight on the day preceding a Sunday or holiday and 
extending into a Sunday or holiday shall be regarded as 
time worked on such Sunday or such Sunday or 

holiday. Where shifts fall partly on a Sunday or holiday, 
that shift the major portion of which falls on a Sunday 
or a holiday shall be regarded as the Sunday or holiday 

17. — Living Away From Home Allowance. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction work 
at such a distance that he cannot return to his home 
each night and the employee does so, the employer 
shall: 

(a) provide the employee with reasonable board 
and lodging or; 

(b) pay an allowance of $246.40 per week of seven 
days but such allowance shall not be wages. In 
the case of broken parts of the week occurring 
at the beginning or the ending of the 
employment on a distant job the allowance 
shall be $35.20 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer 
that he reasonably incurred a greater outlay than 
that prescribed. In the event of disagreement the 
matter may be referred to a Board of Reference for 
determination. 

(2) The provisions of subclause (1) of this clause do 
not apply with respect to any period during which the 
employee is absent from work without reasonable 
excuse and in such a case, where the board and lodging 
is supplied by the employer, he may deduct from money 
owing or which may become owing to the employee an 
amount equivalent to the value of that board and 
lodging for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause: 

(a) the employer shall pay all reasonable 
expenses including fares, transport of tools, 
meals and, if necessary, suitable overnight 
accommodation incurred by an employee or 
person engaged who is directed by his 
employer to proceed to the locality of the site 
and who complies with such direction. 

(b) the employee shall be paid at ordinary rate of 
payment for the time up to a maximum of 
eight hours in any one day incurred in 
travelling pursuant to the employer's 
direction. 

(4)(a) An employee who works as required during 
the ordinary hours of work on the working day before 
and the workig day after a weekend and who notified 
the employer or his representative, not later than 
Tuesday of each week, of his intention to return to his 
usual place of residence for the weekend, shall be paid 
an allowance of $18.00 for each such occasion. 

(b) Paragraph (a) of this subclause shall not apply to 
an employee who is receiving the payment prescribed in 
subclause (1) of this clause in lieu of board and lodging 
being provided by the employer. 

(c) When an employee returns to his usual place of 
residence for a weekend or part of a weekend and does 
not absent himself from the job for any of the ordinary 
working hours, no reduction of the allowance 
prescribed in paragraph (b) of subclause (1) of this 
clause shall be made. 

(5) Where an employee who, after one month of 
employment with an employer, leaves the employment, 
or whose employment is terminated by the employer 
"except for incompetency, within one working week of 
commencing work on the job or for misconduct" and in 
either instance subject to the provisions of Clause 6. — 
Contract of Service of this award, returns to the place 
from whence he first proceeded to the locality, or to a 
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place less distant than or equidistant to the place where 
he first proceeded, the employer shall pay all expenses 
— including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided that 
the employer shall in no case be liable to pay a greater 
amount under this subclause than he would have paid if 
the employee had returned to the locality from which he 
first proceeded to the job. 

(6) On work north of the 26th parallel of south 
latitude the following provisions apply — 

(a) The employer may deduct the amount of the 
forward fare from the employee's first or later 
wages but the amount so deducted shall be 
refunded to the employee if he continues to 
work for three months or, if the work ceases 
sooner, for so long.as the work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the work 
ceases sooner, for so long as the work 
continues, the employer shall, on termination 
of the employee's engagement, pay the fare of 
the employee back from the place of work to 
the place of engagement if the employee so 
desires. 

(7) Where an employee, supplied with board and 
lodging by his employer, is required to live more than 
800 metres from the job the employee shall be provided 
with suitable transport to and from that job or be paid 
an allowance of $8.90 per day, provided that where the 
time actually spent in travelling either to or from the job 
exceeds 20 minutes, that excess travelling time shall be 
paid for at ordinary rates, whether or not suitable 
transport is supplied by the employer. 

(8) Notwithstanding any other provisions contained 
in this clause and in lieu of any such provisions the 
following conditions shall apply to an employee who is 
engaged or selected or advised by an employer to 
proceed to construction work at such a distance that he 
cannot return to his home each night and where such 
construction work is located north of the 26th parallel of 
South Latitude or in any other area to which air 
transport is the only practicable means of travel: 

(a) An employee may return home or to Perth or 
to any other place at a weekend to be mutually 
agreed upon between the employee and his 
employer: 
(i) After four consecutive months' service 

with his employer; and in addition to the 
weekend the employee shall be entitled to 
two days' leave on ordinary pay subject to 
the provisions of paragraph (b) hereof, 
and 

(ii) After each further period of four months' 
continuous service with his employer; 
and in addition to the weekend, the 
employee shall be entitled to two days' 
leave, one of which days shall be on 
ordinary pay subject to the provisions of 
paragraph (b) hereof. 

(b) Where an employee returns home or to Perth 
or any other place in accordance with the 
provisions of this subclause and returns to the 
job and commences work at the time arranged 
with the employer, on the first working day for 
that worker immediately following the period 
of leave referred to in paragraph (a) hereof, 
that ejnployee shall be paid at the completion 
of the first pay period commencing on or after 
the day upon which the employee returns to 
work from the leave taken pursuant to 
paragraph (a) hereof the ordinary pay for that 
period of leave and the actual cost of air fares 
incurred in travelling home or to Perth or to 

any other place and to the job and which in no 
case shall exceed the cost of an economy air 
fare from the job to Perth and return, 

(c) The entitlement to leave and travelling 
accruing to an employee pursuant to 
subclause (a) hereof may be availed of as soon 
as reasonably practicable after it becomes due 
and if it is not availed of within one month 
after it so becomes due the entitlement shall 
lapse. 

(9) Any time in respect of which an employee is 
absent from work except time for which he is entitled to 
claim payment pursuant to Clause 15.— Absence 
through Sickness or time spent on holidays pursuant to 
subclause (1) of Clause 12.— Holidays and Annual 
Leave shall not count for determining his rights to travel 
and leave under the provisions of subclause (8) of this 
clause. 

18. — Representative Interviewing Employees. 
On notifying the employer an accredited 

representative of the union shall on the production of 
his authority be permitted to inspect the working place 
of the employer at all reasonable times and interview 
the employees covered by this award, provided that 
work is not unduly interfered with. 

19. — Payment of Wages. 
Employees shall be paid their wages in working 

hours and, if not paid, shall be entitled to be paid at 
ordinary rates for the time they have to wait for 
payment, provided that if, because of circumstances 
beyond the reasonable control of the employer he 
cannot so pay the wages, he shall only be bound to pay 
them at the earliest time reasonable in the 
circumstances. 

Employees shall be paid their wages in cash or, where 
agreement is reached between the employer and the 
employee or employees, payment of wages may be 
made by cheque or paid into an account as nominated 
by the employee. 

20. — Change Room. 
(1) On each construction site upon which workers 

covered by this award are employed, the principal 
contractor or the Project Manager, as the case may be, at 
the commencement of work on site and until the said 
work is complete, shall be responsible to ensure that not 
less than the following amenities are provided: 

(a) A weatherproof shelter shed with the windows 
flyscreened and capable of being opened. 
(i) Each shed shall be of a size not less than 

one square metre of flooring area for each 
person. 

(ii) Each shed shall be lined, adequately lit 
and ventilated (including an extractor 
fan) and shall have an appropriate 
washable floor and flystrips on the 
doorway. 

(iii) In each shed there shall be a non- 
absorbent washable topped table or 
tables with seating accommodation at a 
bench not less than 400 mm wide and 450 
mm long for each person, hooks at least 
450 mm apart for the purpose of hanging 
clothes and, on any site where more than 
50 persons are employed, flyproof 
ventilated cupboards with shelves for the 
storage of food. 

(iv) No shed shall be used for the storage of 
building materials and on work where 
more than 10 persons are employed tools 
shall not be stored in that shed. 



(v) Where not more than 10 persons are 
employed the shelter shed may be used 
for the dual purpose of an amenities shed 
and of a site office for the principal 
contractor or Project Manager and the 
principal contractor or the Project 
Manager shall ensure that each shed is 
kept in a clean condition and brooms, 
mops, buckets and cleaning compounds 
shall be provided for this purpose. 

(b) Covered garbage bins. 
(c) In a reasonably accessible place, boiling water 

at meal times and rest periods and cool, clean 
drinking water at all times. 

(d) A notice board or a place where notices may be 
displayed. 

(e) Toilets which shall be weatherproof and 
soundly constructed with separate closets and 
an appropriate floor. 
(i) Each toilet shall be lit by natural or 

artificial light to a high standard, with 
each closet having a hinged door capable 
of being closed from both sides. 

(ii) Should the toilets be sewered there shall 
be one closet for each 15 persons; if septic 
tanks or a chemical system, one closet for 
each 10 persons and otherwise one closet 
for each seven persons. 

(iii) A supply of toilet paper, together with 
soap and water for washing purposes. 

21 — First Aid. 
A First Aid Kit, such as is required by the law of the 

State in which the work is being performed or, if there is 
no relevant State law, as set out hereunder, shall be 
provided and maintained by the employer on each 
job. 

(a) At places of work where not more than six 
persons are employed, the first aid outfit shall 
be equipped and maintained to contain at 
least the following: 
Dustproof container. 
Antiseptic solution — 2 oz. 
Sal Volatile — 1 oz. 
Burn cream — 1 tube. 
Rubber haemorrhage arrester — 1. 
Triangular bandage — 1. 
Plain gauze — 1 oz. 
Cotton wool — 1 oz. 
Lint — 1 oz. 
Small bowl for bathing minor wounds — 1. 
Drinking utensil — 1. 
Roller bandages — 3 x 1", 1 x 3". 
Prepared adhesive dressings — 1 doz. 
Tweezers — 1 pair. 
Scissors, 4" — 1 pair. 
Safety pins — 1 doz. 
Medicine glass, 1 oz — 1. 
Eye bath — 1. 
First aid pamphlet — 1. 
Castor oil — 1 oz. 
Bicarbonate of soda — 1 oz. 
Boracic acid — 1 oz. 

(b) At places of work where more than six persons 
are employed the first aid outfit shall be 
equipped and maintained to contain at least 
the following: 
Dustproof container. 
Antiseptic solution — 4 oz. 
Sal Volatile — 2 oz. 
Burn cream — 1 tube. 
Rubber haemorrhage arrester — 1. 
Triangular bandages — 3. 

Plain gauze — 4 oz. 
Cotton wool — 4 oz. 
Lint — 4 oz. 
Finger dressings —- 1 doz. 
Roller bandages — 3 x 1", 1 x 3". 
Prepared adhesive dressings — 1 doz. 
Splinter forceps, 5" — 1 pair. 
Dressing forceps, 5" — 1 pair. 
Scissors, 5" — 1 pair. 
Safety pins — 1 doz. 
Medicine glass, 2 oz — 1. 
Eye bath — 1. 
First aid pamphlet — 1. 
Castor oil — 1 oz. 
Bicarbonate of soda — 2 oz. 
Boracic acid — 2 oz. 
Towel — 1. 
Enamel drinking mug — 1. 

(c) In Western Australia north of 26th parallel, 
first-aid outfits shall, in addition to 
requirements provided for in (a) or (b) of this 
clause, contain items specified by the Royal 
Flying Doctor's Service Authority 
recommendations for first-aid outfit 
requirements for those areas. The provision 
shall not apply in areas where the RFDS does 
not extend. 

22. — Walking and Travelling Time. 
(1) Where the employee has to walk between the 

place of work and the yard, camp, depot or picking-up 
place of the employer, or the nearest stopping place of a 
public vehicle if there is no picking-up place, and the 
distance to be walked is in excess of one kilometre, he 
shall be paid for such excess at the rate of one-third of 
his ordinary classified rate per hour for each kilometre 
thereof. 

(2) Where the employee is transported between the 
place of work and the said yard, camp, depot, picking- 
up place or nearest stopping place, he shall be paid at 
his ordinary classified rate for all time in excess of 20 
minutes each way spent in such transport. 

(3) An employee shall not be entitled to the benefits 
of this clause in addition to the provisions of the next 
succeeding clause. 

(4) Whether an employee is entitled to the benefits of 
this or the next clause shall be determined by the 
employer. 

23. — Travelling Allowance. 
(1)(a) An employee required on any day to report 

directly to the job shall be paid the following allowance 
to compensate him for excess fares and travelling time 
from the employee's home to his place of work and 
return. 

Within a radius of 50 kilometres from the GPO Perth 
$8.90 per day. 

(b) In respect of work carried out from an employer's 
depot situated more than 50 kilometres from the GPO 
Perth, the main post office in the town in or nearest 
which such depot is situated shall be substituted as the 
centre for the purposes of this subclause. Provided that 
an employer may apply the provisions of subclause (3) 
of this clause in lieu of the provisions of this 
paragraph. 

(2) On country work where camping facilities are not 
provided and travel cannot be made by public 
conveyance, an employee required to travel to or from 
the place of work shall, unless a conveyance be 
provided by the employer (free of charge) to transport 
him to and from the place of work and a central pick-up 
place, be paid allowances in accordance with the 
following scale: 
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Per Day 
$ 

Three kilometres each way and up to 
and including eight kilometres each 
way 4.10 
Over eight kilometres each way and up 
to and including 16 kilometres each 
way 7.20 
Over 16 kilometres each way and up to 
and including 32 kilometres each way 8.90 
Over 32 kilometres each way 10.80 

(3) The allowances payable under subclauses (1) and 
(2) hereof shall not apply to an employee permanently 
attached to a depot or centre. 

(4) For travelling during working hours from and to 
the employer's place of business, or from one job to 
another, an employee shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such 
travelling. 

(5) Where employees are required to travel to and 
from work in the employer's vehicle, the employer shall 
provide the vehicle with suitable seating 
accommodation, together with a fly or other cover to 
protect the employees from the weather. 

(6) Explosives or goods or materials entailing risk to 
employees shall not be carried on vehicles whilst such 
vehicles are being used for the conveyance of employees 
to and from the place of work. 

24. — Allowances and Special Provisions. 
(1) Dirt Money: A dirt allowance of 33 cents per hour 

shall be payable in connection with work deemed to be 
more than ordinarily dirty: cases of dispute to be 
determined by the Board of Reference. 

(2) Confined Space: Workers working in confined 
space shall be paid an allowance of 41 cents per hour. 
"Confined space" means one of which the dimensions 
are such that the workman must work in an unusually 
stooped or cramped position or without adequate 
ventilation or where confinement within a limited place 
is productive of unusual discomfort to him. 

(3) Wet Work. 
(a) Any worker working in water or "wet places" 

shall be paid an extra allowance of $2.64 per 
day or part of a day. 

(b) "Wet places" shall mean places where, in the 
performance of the work the splashing of 
water and mud saturate the worker's clothing 
or where protection is not provided to prevent 
splashings or dripping sufficient to saturate 
his clothing, and shall iniclude wet material or 
wet ground in which it is impracticable for the 
worker wearing ordinary working boots to 
work without getting wet feet. Provided that 
this clause shall not apply to men working on 
surfaces made wet by rain. 

(c) In exceptional cases where the work is 
excessively wet and which are not covered by 
paragraph (b) hereof, an extra allowance may 
be agreed upon, or failing agreement, 
determined by the Board of Reference. 

(d) Subject to paragraph (c), the engineer in 
charge or the foreman shall decide whether 
any allowance is payable under this clause. 

(e) Workers called upon to work overtime in water 
or in wet places shall receive an extra $2.64 or 
the appropriate allowance fixed by the Board 
of Reference for each eight hours or portion 
thereof, or overtime worked and such 
allowance shall be treated as portion of the 

wage for the calculation of overtime. For all 
other purposes, the extra payment shall be 
deemed an allowance. 

(4) A multi-storey allowance shall be paid to all 
employees to whom this award applies engaged on site 
in the construction of a multi-storey building as defined 
in accordance with the following: 

From commencement of building to 15th floor 
level 

— 25 cents per hour extra. 
From 16th floor level to 30th floor level 

— 32 cents per hour extra. 
From 31st floor level to 45th floor level 

— 49 cents per hour extra. 
From 46th floor level to 60th floor level 

— 62 cents per hour extra. 
From 61st floor level onwards 

— 79 cents per hour extra. 
For the purposes of this subclause a multi-storey 

building means a building which will, when 
complete, consists of five or more storey levels and 
any other structure which does not have regular 
storey levels but which exceeds 15 metres in 
height. 

25. — Location Allowance. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 27. — Wages 
of this award, an employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town $ 
Agnew 12.60 
Argyle (See subclause 12) 32.00 
Balladonia 12.00 
Barrow Island (See subclause 13) 9.50 
Boulder 5.00 
Broome 19.80 
Bullfinch 6.00 
Carnarvon 10.10 
Cockatoo Island 21.80 
Coolgardie 5.00 
Cue 12.70 
Dampier 17.10 
Denham 10.10 
Derby 20.60 
Esperance 3.90 
Eucla 13.90 
Exmouth 17.60 
Fitzroy Crossing 24.80 
Goldsworthy 11.90 
Halls Creek 28.00 
Kalbarri 4.10 
Kalgoorlie 5.00 
Kambalda 5.00 
Karratha 20.10 
Koolan Island 21.80 
Koolyanobbing 6.00 
Kununurra 32.00 
Laverton 12.60 
Learmonth 17.60 , 
Leinster 12.60 
Leonora 12.60 
Madura 13.00 
Marble Bar 30.20 
Meekatharra 10.90 
Mount Magnet 13.40 
Mundrabilla 13.50 
Newman 12.00 
Norseman 10.30 
Nullagine 30.10 
Onslow 20.80 
Pannawonica 16.10 
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Town $ 

Paraburdoo 15.90 
PortHedland 17-00 
Ravensthorpe 6.70 
Roeboume 23.10 
Sandstone 12.60 
Shark Bay 10.10 
Shay Gap 11-80 
Southern Cross 6.00 
Telfer 28.30 
Teutonic Bore 12.60 
Tom Price 15.90 
Whim Creek 20.00 
Wickham 19.60 
Wiluna 12.80 
Wittenoom 26.80 
Wyndham 30.40 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the 
allowance prescribed in subclause (1) of this 
clause plus the difference between that rate 
and the amount such partial dependant is 
receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987, that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause (1) 
of this clause. 

1 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as as 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1 st day of July of each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Award 1986, which at the date of this Order 
is $19.00 per week. Except for the location allowance 
prescribed under subclause (1) the terms of this clause 
shall not apply where they are inconsistent with the 
terms of Clause 8 of the Hydrocarbons and Gas 
(Production and Processing Employees) Award 1986. 

26. — Long Service Leave. 
The long service leave provisions published in 

Volume 64 of the Western Australian Industrial Gazette at 
pages 1 to 4 inclusive are hereby incorporated in and 
shall be deemed to be part of this award. 

27. — Wages. 
The minimum rate of wage to be paid to and received 

by all employees shall be as follows: 
Classification 

Total Rate Per 
Week 

29/9/88 
S 

29/3/89 
S 

1 
(a) Engine Driver operating winch from pile 293.40 303.40 driving rig net on pile driving 
(b) All stationary steram engine drivers whose work 301.50 311.50 requires first or second class certificate 
(c) All other stationary steam engine drivers whose 298.60 work requires third class certificate 288.60 
(d) Drivers of Internal Combustion Engines— 

(i) if under 250 bhp 297.20 307.20 
(ii) if 250 bhp or over 304.20 314.20 

(e) Locomotive Fireman 288.10 298.10 
(0 Boiler Attendant— 

(i) attending one boiler 280.40 290.40 
(ii) attending two boilers 286.40 296.40 

(g) Driver of steam crane 294.90 304.90 
(h) Scotch Derrick power crane 313.60 323.60 
(0 Compressor driver over 30 hp 282.80 292.80 
(j) Driver of Wayne Road Sweeper 306.10 316.10 
(k) Additions to margins, an Engine Driver engaged 

under this Part, as hereinafter specified shall have 
his marginal rate increased as follows: 
(i) Attending to electric generator or alternator 

exceeding 10 kw capacity 15.80 
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Toial Rate Per 
Week 

29/9/88 29/3/89 

(ii) Attending to refrigerator compressor or 
compressors 

(iii) Engine Driver in charge of plant 
(iv) Engine Driver in charge of switchboard of 

350"kw capacity or more 
(v) Crane Drivers engaged on building 

construction or demolition 

Mechanical Equipment 
Rate Per Week 

Inclusive of 514.40 
Industry Allowance 
29/9/88 29/3/89 

Group 1 
(a) Operator lance type hand sprayer 
(b) Operator aggregate dryer 
(c) Operator pre-mix drag spreader 
(d) Operator aggregate belt spreader 
(e) Operator of joint inserting machine 
(f) Operator concrete spray curing machine, self- 

propelled : 
(g) Operator pneumatic tyred tractor without power 

operated attachments, up to and including 15 kw 
net engine power : 

Group 2 
(a) Operator crawler tractor without power operated 

attachments up to and including Class M4 ^ 
(b) Operator crawler tractor with power operated 

attachments Class M2 I 
(e) Operator pneumatic tyred tractor without power 

operated attachments above 15 kw up to and 
including 60 kw net engine power. (This includes 
tilting or one man hitch trailer) ! 

(d) Operator pneumatic tyred tractor with power 
operated attachments, up to and including 15 kw 
net engine power i 

(e) Operator rear and bottom dump to and 
including two cubic metres struck capacity ' 

(0 Operator back hoc self powered (not self 
propelled) 

(g) Operator roller powered, under eight tonnes 
(h) Operator roller powered, vibrating, under four 

tonnes 
(i) Operator trenching machine of the small Ditch 

Witch type 
(j) Operator bitumen sprayer 
(k) Screed operator, asphalt power 
(1) Mixer operator, asphalt plant (capacity of less 

than 10 tonnes of hot mix per hour) 
(m) Operator concrete spreader, powered, self 

propelled 
(n) Operator concrete finisher, powered, self 

propelled 
(o) Operator concrete finisher, powered, hand 

propelled 
(p) Second-driver — navvy and dragline or dredge 

type excavator 
Group 3 

(a) Operator crawler tractor without power operated 
attachments Class M5 up to and including Class 
M10 

(b) Operator crawler tractor with power operated 
attachments Class M3 up to and including Class 
M5 

(c) Operator pneumatic tyred tractor without power 
operated attachments above 60kw up to and 
including 150 kw net engine power 

(d) Operator pneumatic tyred tractor with power 
operated attachments above 15kw up to and 
including 60kw net engine power (not including 
tilting or one man hitch trailer) 

(e) Operator drawn grader 
(0 Operator trenching machine, chain type up to 

and including 1.5 metre depth or up to and 
including 300mm width 

(g) Operator pile driver (power operated winch) 
(h) Operator rear and bottom dump of capacity 

above two cubic metres struck capacity up to and 
including 15 cubic metres struck capacity 

(i) Driver of bitumen sprayer 
(j) Operator Aggregate Loader (Country Roads 

Board. Victoria Model) 
(k) Operator asphalt paver 
(1) Mixer operator, asphalt plant (capacity of more 

than 10 tonnes of hot mix per hour) 
(m) Operator roadroller, powered, eight tonnes and 

up to 20 tonnes 
(n) Operator roadroller. powered, eight tonnes and 

up to 25 tonnes 
(o) Operator roadroller. powered, vibrating, four 

tonnes and over 

Rale Per Week 
Inclusive of SI4.40 

Industry Allowance 
29/9/88 29/3/89 

S S (p) Locomotive driver — petrol, oil, pneumatic or 
electric driven (if carrying passengers an 
additional rate of 60 cents) 323.80 333.80 

(q) Operator crawler loader up to and including 500 
kg mass (see note 3) 323.80 333.80 

(r) Operator pneumatic tyred loader up to and 
including 30 kw net engine power 323.80 333.80 

Group 4 
(a) Operator crawler tractor without power operated 

attachments above Class M10 up to and 
including Class M30 332.60 342.60 

(b) Operator crawler tractor with power operated 
attachments above Class M5 up to and including 
Class M15 332.60 342.60 

(c) Operator grader power operated, below 35 kw net 
engine power 332.60 342.60 

(d) Operator excavator up to and including 0.5 cubic 
metres 332.60 342.60 

(e) Operator trenching machine ladder type, depth 
greater than 1.5 metres up to 2.4 metres and 
width above 300mm up to 450mm and bucket 
wheel trencher with equivalent capacity in cubic 
metres per hour 332.60 342.60 

(0 Operator pneumatic tyred tractor with power operated attachments above 60 kw up to and 
including 150 kw net engine power 332.60 342.60 

(g) Operator self powered scraper up to and 
including 100 cubic metres struck capacity 332.60 342.60 

(h) Operator rear and bottom dump above 15 cubic 
metres struck capacity up to and including 30 
cubic metres struck capacity 332.60 342.60 

(i) Qiperator pneumatic tyred tractor without power 
operated attachments above 150 kw up to and 
including 500 kw net engine power 332.60 342.60 

(j) Operator crawler loader above 5 (XX) kg mass up 
to and including 15 (XX) kg mass (sec note 3) 332.60 342.60 

(k) Operator pneumatic tyred loader above 30 kw up 
to and including 105 kw net engine power 332.60 342.60 

(1) Operator roadroller. powered, over 25 tonnes 332.60 342.60 
(m) Operator special track laying, fixing or levelling 

machine (employed on railway construction in 
WA) 332.60 342.60 

Group 5 
(a) Operator crawler tractor with power operated 

attachments above Class M15 and up to and 
including Class M30 336.80 346.80 

(b) Operator grader power operated 35 kw up to and 
including 70 kw net engine power 336.80 346.80 

(c) Operator pneumatic tyred tractor with power 
operated attachments above 150 kw up to and 
including 500 kw net engine power 336.80 346.80 

(d) Operator self powered scraper above 10 cubic 
metres struck capacity up to and including 20 
cubic metres struck capacity 336.80 346.80 

(e) Operator excavator above 0.5 cubic metres up to 
and including 2.2 cubic metres. (This group 
including Gradall) 336.80 346.80 

(f) Operator trenching machine ladder type, greater 
than 2.4 metres depth, and minimum 450mm 
width and bucket wheel trench equivalent in 
cubic metres per hour 336.80 346.80 

(g) Operator rear and bottom dump above 30 cubic 
metres struck capacity up to and including 60 
cubic metres struck capacity 336.80 346.80 

(h) Operator crawler loader above 15 000 kg mass 
and up to and including 30 000 kc mass (see note 3) 336.80 346.80 

(i) Operator pneumatic tyred loader over 105 kw up 
to and including 200 kw net engine power 336.80 346.80 

(j) Operator crawler tractor without power operated 
attachments above Class M30 up to and 
including 60000 kg mass 336.80 346.80 

Group 6 
(a) Operator excavator above 2.2 cubic metres struck 

bucket capacity up to and including 5.5 cubic 
metres struck bucket capacity 343.50 353.50 

(b) Operator grader power operated above 75 kw up 
to and including 190 kw net engine power 343.50 353.50 

(c) Operator pneumatic tyred loader above 200 kw 
up to and including 500 kw net engine power 343.50 353.50 

(d) Operator crawler tractor with power operated 
attachment above Class M30 up to and 
including 60 (XX) kg mass 343.50 353.50 

(e) Operator crawler loader above 30 (XX) kg mass up 
to and including 60 000 kg mass (see note 3) 343.50 353.50 

(0 Operator rear and bottom dump above 60 cubic 
metres struck capacity up to and including 120 
cubic metres struck capacity 343.50 353.50 

(g) Operator self power scraper above 20 cubic 
metres struck capacity up to and including 50 
cubic metres struck capacity 343.50 353.50 
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Special Work: A driver operating a tractor fitted 
with a blade and using such blade in breaking trail 
in heavy siding country shall be paid an additional 
allowance of seven cents per hour for each day or 
part of a day in which he is so occupied. 

Part 2A — Mobile Crane Drivers. 
Operator of Mobile Crane with lifting capacity of: 

1. Up to eight tonnes 328.60 338.60 
2. In excess of eight tonnes and 

not exceeding 15 tonnes 334.00 344.00 
3. In excess of 15 tonnes and 

not exceeding 40 tonnes 339.90 349.90 
4. In excess of 40 tonnes and 

not exceeding 80 tonnes 344.80 354.80 
5. In excess of 80 tonnes and 

not exceeding 100 tonnes 349.00 359.00 
6. In excess of 100 tonnes and 

not exceeding 140 tonnes 354.70 364.70 
7. In excess of 140 tonnes and 

not exceeding 180 tonnes 363.00 373.00 
8. In excess of 180 tonnes and 

not exceeding 220 tonnes 372.30 382.30 
9. In excess of 220 tonnes 385.80 395.80 

Note: Mobile cranes are defined as those 
mounted on a specially designed chassis or a lorry 
and capable of load manipulation, slewing and 
travelling under their own power. Mobile cranes 
constructed as an attachment to or modification of 
a tractor, fall into the appropriate group for the 
tractor with power operated attachment. 

The rates prescribed in Parts 2 and 2A of this 
clause include an industry allowance of $14.40 per 
week to compensate for the disabilities usually 
associated with earth moving and construction 
work. 
1. (a) Crawler Tractors are classified in 

accordance with the proposed Australian 
Standard — "Classification of Crawler 
Tractor by Mass" as follows: 
Class Shipping Mass — kilograms 
M2 over 1 000 up to 2 000 
M3 over 2 000 up to 3 000 
M4 over 3 000 up to 4 000 
M5 over 4 000 up to 5 000 
M10 over 7 000 up to 10 000 
M15 over 10 000 up to 15 000 
M30 over 25 000 up to 30 000 
M50 over 40 000 up to 50 000 

(b) Crawler Tractors above 50 000 kg mass 
are classified as indicated in the wages 
table of this clause 

2. The classification of pneumatic tyred tractors 
and pneumatic tyred loaders is based on the 
proposed Australian Standard for Metric 
Tractor Classification. 

3. Crawler Tractor front-end loaders are to be 
classified by using the mass of the tractor, 
including the loader attachment in lieu of the 
bare shipping mass. 

4. Self propelled rollers are classified by mass 
complete, including maximum ballast. 

5. Mobile cranes constructed as an attachment 
to or modification of a tractor, fall into the 
appropriate group for the tractor with power 
operated attachment. 

6. Tractors without power operated attachment 
includes tractors: 
(i) with power operated attachments not in 

use; and 

(ii) with items which, although they have a 
power-unit of their own are not controlled 
by the operator of the tractor except for 
starting and stopping (for example — 
Drawn Vibrating Roller). 

7. Back hoe when attached to a tractor shall be 
considered as a power operated attachment to 
the tractor. 

8. Reference to bituminous surfacing equipment 
or materials includes tar, sprayed work and 
hot mix work. 

Total Rate 
Per Week 

$ 
Rates additional to and cumulative with any other 

rate specified for the employee: 
(1) Employee operating side loader 

(truck mounted) 1.10 
(2) Employee operating mechanical 

bucket type loader, truck or 
tractor mounted 1.10 

(3) Employee in charge of plant (as 
defined) 18.60 
Employee in charge of plant means— 

(a) When two or more employees are 
employed at the plant at the one time, 
the employee who is invested with 
the superintendence and 
responsibility or who has to accept 
the superintendence and 
responsibility; or 

(b) an employee who is invested with the 
superintendence and responsibility 
or who has to accept the 
superintendence and responsibility 
over one or more other employees; 
or 

(c) when he/she is the only person of 
his/her class employed on the plant 
the employee who does the general 
repair work of the plant in addition 
to the work of operating, but not 
when he merely assists a fitter or 
engineer to do such work; or 

(d) where shifts are worked the 
employee who is directed to carry out 
the general repair work of the plant 
in addition to the work of operating, 
but not when he merely assists a fitter 
or engineer to do such work. 

^Minimum Wage — Adult Males and Females: 
Notwithstanding the provisions of this award, no 
employee (including an apprentice), 21 years of age or 
over, shall be paid less than $248.80 per week as his 
ordinary hours of work prescribed by this award, but 
that minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof payable 
in addition to the award rate) is not less than $248.80. 
When the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award 
an additional rate is prescribed for any work as a 
percentage, fraction or multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in 
this award for the classification in which the worker is 
employed. 
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28. — Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, father, mother, child or step child, 
brother or sister, be entitled on notice of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by 
the employee in two ordinary days' work inclusive of 
time worked for accrual purposes as prescribed in 
Clause 5. — Hours or Clause 16. — Shift Work of this 
award. Proof of such death shall be furnished by such 
employee to the satisfaction of the employer. 

Provided however that this clause shall have no 
operation while the period of entitlement to leave 
coincides with any other period of entitlement to 
leave. 

For the purposes of this clause the words "wife" and 
"husband" shall not include wife or husband from 
whom the employee is separated, but shall include a 
person who lives with the employee as a defacto wife or 
husband. 

29. — Jury Service. 
An employee required to attend for jury service 

during his ordinary working hours shall be reimbursed 
by the employer an amount equal to the difference 
between the amount paid in respect of his attendance 
for such jury service and the amount of wage he would 
have received in respect of the ordinary time he would 
have worked inclusive of the time worked for accrual 
purposes as prescribed in Clause 5. — Hours or Clause 
16. — Shift Work of this award had he not been on jury 
service. 

An employee shall notify the employer as soon as 
possible of the date upon which he is required to attend 
for jury service and shall give the employer proof of his 
attendance, the duration of such attendance, and the 
amount received in respect of such jury service. 

30. — Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee receives an injury for which weekly 
payments of compensation are payable by or on behalf 
of the employer pursuant to the Workers' Compensa- 
tion and Assistance Act 1981 (the Act) as amended or 
replaced from time to time. 

(2) "Accident Pay" means a weekly payment of an 
amount being the difference between the weekly 
amount of compensation paid to the employee 
pursuant to the Act and the employee's appropriate 38 
hour rate under this award and accrued entitlements as 
prescribed in Clause 5. — Hours or Clause 16. — Shift 
Work of this award or. where the incapacity is for a 
period of less than one week, the difference between the 
amount of compensation and the award rate for that 
period. 

(3) An employer shall pay. or cause to be paid, 
accident pay during the incapacity of the employee 
within the meaning of the Act until such incapacity 
ceases or until the expiration of a period of 26 weeks 
from the date of injury, whichever event shall first 
occur, 

(4) The liability of the employer to pay accident pay 
in accordance with this clause shall arise as at the date 
of the injury or accident in respect of which 
compensation is payable under the Act and the 
termination of the employee's employment for any 
reason during the period of any incapacity shall in no 
way affect the liability of the employer to pay accident 
pay as provided in this clause. 

(5) In the event that the employee receives a lump 
sum in redemption of weekly payments under the Act. 
the liability of the employer to pay accident pay as 
herein provided shall cease from the date of such 
redemption. 

(6) An employer may at any time apply to the 
Western Australian Industrial Relations Commission 
for exemption from the terms of this clause on the 
grounds that an accident pay scheme proposed and 
implemented by that employer contains provisions 
generally not less favourable to his employees than the 
provisions of this clause. 

31. — Site Allowance. 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch on 
behalf of its members may request an employer to 
consider a site allowance to compensate for all special 
factors and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the parties shall 
refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compensate for 
such special factors and/or disabilities. Provided 
however that the Commission may determine that such 
site allowance shall be paid in lieu of any of the special 
rates related to conditions on the site as prescribed in 
Clause 24. — Allowances and Special Provisions 
herein. 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
decision of the Australian Conciliation and Arbitration 
Commission dated 25 February 1983 (Print F1957). 

Where the procedure prescribed by this subclause is 
being followed, work shall continue normally. 

A site allowance determined in accordance with this 
clause shall be deemed to be prescribed by this 
award. 

Appendix I 
1. This appendix shall apply to employees who 

perform work within the scope of the award on: 
(a) the construction, erection, repair, renovation, 

maintenance, ornamentation or demolition of 
a large industrial undertaking or any large 
civil engineering project, or 

(b) the construction, erection, repair, renovation, 
maintenance, ornamentation ordemolition of 
any multistorey building. 

In the event of any disagreement arising 
concerning the application of this Appendix 
the matter shall be referred to a Board of 
Reference for determination. 

2. In lieu of the rates of wage prescribed in Parts 2 and 
2A of Clause 27. — Wages of this award the following 
rates shall apply. 
Classification 

Rate Per Week 
Inclusive of S14.40 

Industry Allowance 
29/9/88 29/3/89 

S S 
Group 1 

(a) Operator lance type hand sprayer 375.40 385.40 
(h) Operator aggregate dryer 375.40 385.40 
(c) Operator prc-mix drag spreader 375.40 385.40 
(d> Operator aggregate belt spreader 375.40 385.40 
(e) Operator of joint inserting machine 375.40 385.40 
to Operator concrete spray curing machine, self- 

propelled 375.40 385.40 
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Raw Per Week 
inclusive of S!4.40 

Industry Allowance 
29/9/88 29/3/89 

Rate Per Week 
Inclusive of SI 4.40 
Industry Allowance 
29/9/88 29/3/89 

(g) Operator pneumatic tyred tractor without power 
operated attachments, up to and including 15 kw 
net engine power 

Group 2 
(a) Operator crawler tractor without power operated 

attachments up to and including Class M4 
(b) Operator crawler tractor with power operated 

attachments Class M2 
(c) Operator pneumatic tyred tractor without power 

operated attachments above 35 kw up to and 
including 60 kw net engine power. (This includes 
tilting or one man hitch trailer) 

(d) Operator pneumatic tyred tractor with power 
operated attachments, up to and including 15 kw 
net engine power 

(c) Operator rear and bottom dump to and 
including two cubic metres struck capacity 

(0 Operator back hoe self powered (not self 
propelled) 

(g) Operator roller powered, under eight tonnes 
(h) Operator roller powered, vibrating, under four 

tonnes 
(i) Operator trenching machine of the small Ditch 

Witch type 
(j) Operator bitumen sprayer 
(k) Screed operator, asphalt power 
(1) Mixer operator, asphalt plant (capacity of less 

than 10 tonnes of hot mix per hour) 
(m) Operator concrete spreader, powered, self 

propelled 
(n) Operator concrete finisher, powered, self 

propelled 
(0) Operator concrete finisher, powered, hand 

propelled 
(p) Second-driver — navvy and dragline or dredge 

type excavator 
Group 3 

(a) Operator crawler tractor without power operated 
attachments Class M5 up to and includina Class 
M10 

(b) Operator crawler tractor with power operated 
attachments Class M3 up to and includina Class 
M5 

(e) Operator pneumatic tyred tractor without power 
operated attachments above 60kw up to and 
including 150 kw net engine power 

(d) Operator pneumatic tyred tractor with power 
operated attachments above 15kw up to and 
including 60kw net engine power (not including 
lilting or one man hitch trailer) 

(e) Operator drawn grader 
(0 Operator trenching machine, chain type up to 

and including 1.5 metre depth or up to and 
including 300mm width 

(g) Operator pile driver (power operated.winch) 
(h) Operator rear and bottom dump of capacity 

above two cubic metres struck capacity up to and 
including 15 cubic metres struck capacity 

(1) Driver of bitumen sprayer 
(j) Operator Aggregate Loader (Country Roads 

Board. Victoria Model) 
(k) Operator asphalt paver 
(I) Mixer operator, asphalt plant (capacity of more 

than 10 tonnes of hot mix per hour) 
(m) Operator roadroller. powered, eight tonnes and 

up to 20 tonnes 
(n) Operator roadroller. powered, eight tonnes and 

up to 25 tonnes 
(o) Operator roadroller. powered, vibrating, four 

tonnes and over 
(p) Locomotive driver —■ petrol, oil. pneumatic or 

electric driven (if carrying passengers an 
additional rate of 60 cents) 

(q) Operator crawler loader up to and including 500 
kg mass (see note 3) 

(r) Operator pneumatic tyred loader up to and 
including 30 kw net engine power 

Group 4 
(a) Operator crawler tractor without power operated 

attachments above Class M10 up to and 
including Class M30 

(b) Operator crawler tractor with power operated 
attachments above Class M5 up to and including 
Class M15 

(c) Operator grader power operated, below 35 kw net 
engine power 

(d) Operator excavator up to and including 0.5 cubic 
metres 

(e) Operator trenching machine ladder type, depth 
greater than 1.5 metres up to 2.4 metres and 
width above 300mm up to 450mm and bucket 
wheel trencher with equivalent-capacity in cubic 
metres per hour 

(0 Operator pneumatic tyred tractor with power 
operated attachments above 60 kw up to and 
including 150 kw net engine power 402.90 412.90 

(g) Operator self powered scraper up to and 
including 100 cubic metres struck capacity 402.90 412.90 

(h) Operator rear and bottom dump above 15 cubic 
metres struck capacity up to and including 30 
cubic metres struck capacity 402.90 412.90 

(i) Operator pneumatic tyred tractor without power 
operated attachments above 150 kw up to and 
including 500 kw net engine power 402.90 412.90 

(j) Operator crawler loader above 5 000 kg mass up 
to and including 15 000 kg mass (sec note 3) 402.90 412.90 

(k) Operator pneumatic tyred loader above 30 kw up 
to and including 105 kw net engine power 402.90 412.90 

(1) Operator roadroller. powered, over 25 tonnes 402.90 412.90 
(m) Operator special track laying, fixing or levelling 

machine (employed on railway construction in 
WA) ' 402.90 412.90 

Group 5 
(a) Operator crawler tractor with power operated 

attachments above Class M15 and up to and 
including Class M30 408.10 418.10 

(b) Operator grader power operated 35 kw up to and 
including 70 kw net engine power 408.10 418.10 

(e) Operator pneumatic tyred tractor with power 
operated attachments above 150 kw up to and 
including 500 kw net engine power 408.10 418.10 

(d) Operator self powered scraper above 10 cubic 
metres struck capacity up to and including 20 
cubic metres struck capacity 408.10 418.10 

(e) Operator excavator above 0.5 cubic metres up to 
and including 2.2 cubic metres. (This group 
including Gruduil) 408.10 418.10 

(0 Operator trenching machine ladder type, greater 
than 2.4 metres depth, and minimum 450mm 
width and bucket wheel trench equivalent in 
cubic metres per hour 408.10 418.10 

(g) Operator rear and bottom dump above 30 cubic 
metres struck capacity up to and including 60 
cubic metres struck capacity 408.10 418.10 

(h) Operator crawler loader above 15 (KM) kg mass 
and up to and includinn 30 (KM) ku mass (sec note 
3) " " 408.10 418.10 

(i) Operator pneumatic tyred loader over 105 kw up 
to and including 200 kw net engine power 408.10 418.10 

(j) Operator crawler tractor without power operated 
attachments above Class M30 up to and 
including 60 000 kg mass 408.10 418.10 

Group 6 
(a) Operator excavator above 2.2 cubic metres struck 

bucket capacity up to and including 5.5 cubic 
metres struck bucket capacity 416.40 426.40 

(b) Operator grader power operated above 75 kw up 
to and including 190 kw net engine power 416.40 426.40 

(c) Operated pneumatic tyred loader above 200 kw 
up to and including 500 kw net engine power 416.40 426.40 

(d) Operator crawler tractor with power operated 
attachment above Class M30 up to and 
including 60 (XK) kg mass 416.40 426.40 

(e) Operator crawler loader above 30 (MX) kg mass up 
to and including 60000 kg mass (see note 3) 416.40 426.40 

(I) Operator rear and bottom dump above 60 cubic 
metres struck capacity up to and including 120 
cubic metres struck capacity 416.40 426.40 

(g) Operator self power scraper above 20 cubic 
metres struck capacity up to and including 50 
cubic metres struck capacity 416.40 426.40 

Special Work: A driver operating a tractor fitted 
with a blade and using such blade in breaking trail 
in heavy siding country shall be paid an additional 
allowance of seven cents per hour for each day or 
part of a day in which he is so occupied. 

Part 2A — Mobile Crane Drivers. 
Operator of Mobile Crane with lifting capacity of: 

1. Up to eight tonnes 
2. In excess of eight tonnes and 

not exceeding 15 tonnes 
3. In excess of 15 tonnes and 

not exceeding 40 tonnes 
4. In excess of 40 tonnes and 

not exceeding 80 tonnes 
5. In excess of 80 tonnes and 

not exceeding 100 tonnes 

396.80 406.80 

404.00 414.0) 

412.40 422.40 

418.90 428.90 

424.00 434.00 
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6. In excess of 100 tonnes and 
not exceeding 140 tonnes 431.40 441.40 

7. In excess of 140 tonnes and 
not exceeding 180 tonnes 441.20 451.20 

8. In excess of 180 tonnes and 
not exceeding 220 tonnes 454.40 464.40 

9. In excess of 220 tonnes 471.40 481.40 
Note: The rates prescribed in this Appendix 

include an industry allowance of$ 14.40 per week to 
compensate for the disabilities usually associated 
with earth moving and construction work. 

Appendix II 
North West Shelf Gas Project. 

(1) This Appendix shall apply to members of the 
applicant union employed by the respondent 
employers who perform work within the scope of the 
award [as defined in subclause (2) hereof] on the North 
West Shelf Gas Project on the Burrup Peninsula. 

The provisions of the Earth Moving and Construc- 
tion Award No. 10 of 1963 shall apply to such work 
unless any such provisions are inconsistent with the 
provisions of this Appendix, in which case the 
provisions of this Appendix shall apply. 

(2) Scope: This appendix shall apply to all work 
associated with the construction of the North West 
Shelf Gas Project, on the Burrup Peninsula in the State 
of Western Australia. 

(3) Operation: The term of this Appendix shall be for 
the duration of the construction of the LNG Phase of 
the Project incouding LNG Process Trains 1 and 2 and 
supporting utility systems, storage, loading and related 
facilities and in any event shall not expire earlier than 
31 December 1989 and except as otherwise provided in 
this Appendix shall take effect on and from 4 April 
1988. 

(4) Site Disability Allowance: To compensate for 
conditions which exist and far exceed those conditions 
which are provided for within the award, including 
excessive dust, heat and extremes of terrain, an 
employee shall be entitled to a payment of $1.23 per 
hour for each hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.66 per hour for each hour 
worked to compensate for disabilities associated with 
the following classes of work and in lieu of the 
provisions of Clause 24, — Allowances and Special 
Provisions of this award. 

(6) Safety Footwear. 
(a) Each employee when commencing on site 

shall be entitled to the supply of one pair of 
safety boots as a free issue. 

(b) Each employee shall be entitled to a payment 
of 10 cents per hour for each hour worked to 
enable him to maintain and replace his safety 
footwear as necessary. 

(c) It is a condition of employment that 
employees wear and maintain in good 
condition their safety footwear. It is 
recognised by the parties that failure to 
observe these regulations may result in 
disciplinary action. 

(7) Living Away From Home. 
(a) Married employees who qualify for the 

provisions of subclause (b) of Clause 17. — 
Living Away From Home Allowance and who 
choose to live in a caravan, or other 
accommodation rather than at the camp 
provided by the employer, will be paid an 
allowance of $275 per week in lieu of the 
allowance prescribed therein. 

The quantum prescribed in this subclause 
may be reviewed by the parties after a period of 
six months from 1 October 1987 and every six 
months thereafter subject to rent, caravan hire 
and caravan site charge movements in 
Karratha. 

(b) For the purpose of this clause a married 
employee includes: 
(i) A person who has a defacto spouse, and 
(ii) A person who is a sole parent with 

dependent children. 
(c) Employees who qualify for the allowance 

prescribed in paragraph (a) of this subclause 
and who elect to lawfully return home in the 
event of a Christmas shut-down or over the 
Easter break or for a period of annual leave or 
rest and recreation leave shall be entitled to be 
paid the allowance prescribed in paragraph 
(a) of ths subclause. 

(d) An employee who qualifies for the provisions 
of subclause (a) of Clause 17. — Living Away 
From Home Allowance and who is provided 
with board and lodging in the Hearson Village 
Single Persons Quarters, shall be paid a meal 
allowance of $30.00 per weeek in lieu of being 
provided with a meal free of charge in the 
Single Persons Quarters Dining Rooms on 
Sunday lunch and two other evening meals to 
be nominated and agreed between the union 
and all employers. 

Provided that an employee who opts to 
partake of a meal in the Single Persons 
Quarters Dining Rooms on the occasions 
referred to herein shall be required to pay an 
amount of $10.00 per meal on each such 
occasion. 

This subclause shall not take effect until 
agreement has been reached between the 
parties in respect to the nominated meals 
referred to herein. 

(8) Travel Allowance: Employees performing work 
to which this subclause applies, residing at Roebourne 
shall, in lieu of the provisions of Clause 23. — Travelling 
Allowance of this.award. be paid a travel allowance of 
$14.00 per day. Provided that the allowance shall not be 
payable where the employer provides transport. 

(9) Rest and Recreation Leave: Employees engaged 
on work to which this Appendix applies and who 
qualify for Rest and Recreation Leave in accordance 
with subclause (8) of Clause 17 of this award shall be 
entitled to such leave: 

(a) after 10 weeks'continuous service in lieu of the 
four months' continuous service provided 
therein if they are in receipt of the allowance 
prescribed in paragraph (a) of subclause (7) of 
this Appendix to cover expenses reasonably 
incurred for board and lodging, or 

(b) after eight weeks' continuous service in lieu of 
the four months' continuous service provided 
therein if they are provided with board and 
accommodation in the Hearson Construction 
Village Single Persons Quarters. 

(10) Rest Periods. 
(a) Employees engaged on work to which this 

subclause applies shall be entitled to one 
break of 10 minutes each morning and one 
break of 10 minutes each afternoon. 

(b) When an employee is required to work 
overtinie after the usual ceasing time for the 
day shift for two hours of more, he shall be 
allowed to take a crib break of 20 miinutes in 
duration which shall be paid for at ordinary 
rates immediately after such ceasing time and 
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thereafter, after each four hours of continuous 
work he shall be allowed to take a crib time of 
20 minutes in duration which shall be paid for 
at ordinary rates. 

(c) An employer and employee may agree to any 
variation of the provisions of this subclause to 
meet the circumstances of the work in hand 
provided that the employer shall not be 
required to make payment in excess of the 
time prescribed for rest periods in this 
subclause. 

(11) Meal Interval: Notwithstanding the provisions 
of paragraph (f) subclause (1) Clause 5. — Hours of this 
award and subject to agreement between the employer 
and the employee an employee may be required to work 
for up to six hours before the cessation of work for the 
purpose of a meal. 

(12) Special Conditions of Employment Payment. 
(a) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available 
for work on each day Monday to Saturday for 
not less than 54 hours per week, except for an 
employee engaged on Shift Work, and who 
works as directed by his employer, shall be 
entitled to a payment at the rate of $115 per 
week. Provided that an employee engaged on 
shift work, shall work not less than 54 hours 
over his rostered week. 

This payment shall accrue weekly and be 
only paid in consequence of termination of 
employment. 

(b) An employee who in any week, but for absence 
on paid leave in accordance with the award 
would have qualified to accrue the payment 
under paragraph (a) of this subclause, shall be 
entitled to accrue such payment 
notwithstanding the absence on leave. 

(c) An employee who is absent in any week, other 
than in accordance with paragraph (b) of this 
subclause, shall be entitled to accrue that 
portion only of the payment prescribed in 
paragraph (a) of this subclause, claculated by 
reference to the time worked in that week in 
accordance with paragraph (i) hereof. 

(d) The payment prescribed in paragraph (a) of 
this subclause shall be forfeited in any week in 
which an employee engages in industrial 
action. 

Provided that, in any week in which 
industrial action occurs after an employee has 
complied with the provisions of the Project 
Disputes Procedure in subclause (15) of this 
Appendix, an employee shall forfeit only that 
portion of the payment as is referable to the 
period of industrial action, calculated in 
accordance with paragraph (i) hereof. 

(e) An employee engaged on site for less than one 
week shall accrue the payment of the 
allowance only for those days which he 
worked within that week, calculated in 
accordance with paragraph (i) hereof. 

(f) An employee commencing or terminating 
employment with his employer after the 
beginning of a week shall accrue the payment 
on the basis of the number of hours worked 
within that week, calculated in accordance 
with paragraph (i) hereof. 

(g) In the case of termination for misconduct or 
where the employee fails to give notice in 
accordance with the award, the payment will 
not accrue for that week. 

(h) An employee who works in excess of 54 hours 
per week shall be paid an additional $2.13 per 
hour for each hour so worked. 

(i) For the purposes of this subclause payments 
which may accrue or be forfeited for any 
portion of a week shall be made on the basis of 
$2.13 per hour for each hour worked. 

(j) The amount prescribed in paragraph (a) of 
this subclause shall not increase throughout 
the term of the Appendix. 

(13) Cyclone Procedure. 
(a) Notwithstanding the provisions of the award 

and subject to the provisions of this subclause. 
the following shall apply when, because of a 
cyclone, the employer stands down those 
employed under this award. 

(b) Each employee who— 
(i) at the commencement of the cyclone 

period reports for and remains at work 
until otherwise directed by the employer, 
and 

(ii) following the "all clear" resumes duty in 
accordance with the direction of the 
employer, shall be paid for the normal 
rostered ordinary time and overtime 
hours occurring during the stand down. 

(iii) Notwithstanding the provisions of this 
subclause, an employee who prior to the 
stand down due to a cyclone has 
commenced an overtime shift shall be 
paid what would have been earned on 
that shift but for the stand down. 

(c) An employee who, on any day during the 
cyclone stand down— 
(i) is required for work and is requested to do 

so by the employer; and 
(ii) is not willing or available to work when so 

requested, 
is not entitled to pay for that day. 

(d) An employee who is required to remain at or 
who is called out to work during the period of 
time in which the operation has been stood 
down because of a cyclone shall be paid for all 
time worked at penalty rates but not so as to 
exceed a maximum of double time unless the 
day concerned is a public holiday in which 
event the maximum payment, subject to other 
provisions of this award, shall not exceed 21/2 
times the single time rate. 

(e) (i) After the "all clear" has been given each 
employee shall be notified by the 
employer of: 
(aa) the time at which normal operations 

are to resume: and 
(bb)the time at which employees are to 

resume work; and 
an employee who does not present for 
work at the time referred to in 
subparagraph (bb) is in respect of that 
day only entitled to payment for time 
worked. 

(ii) The notification to be given by the 
employer to the employee pursuant to 
paragraph (i) of this subclause may be per 
medium of written notice or by special 
announcement broadcast by radio and/ 
or television provided that such an 
announcement is repeated at not less 
than hourly intervals on at least two 
occasions prior to the then stated time at 
which normal operations are to be 
resumed. 
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(f) Where, on the day following the resumption of 
normal operations or on any subsequent day. 
an employee cannot, because of damage 
caused to the operations by cyclone, be 
usefully employed, the employer may stand 
the employee down without pay. 

(14) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 
Appendix may return to their home or to Perth or to any 
other place at Christmas— 

(a) by availing himself of the entitlement to leave 
and travelling prior to the next accrual period; 
or 

(b) by availing himself of leave and travelling in 
advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travefiing does not accrue, any payment of 
ordinary pay for the period of leave and the 
cost of air fares shall be refunded to the 
employer unless the services of the employee 
are terminated by the employer through no 
fault of that employee. For the purposes of this 
provision the employer may deduct any 
amount to be refunded from any moneys 
otherwise due to the employee under his 
contract of employment. 

(15) Project Disputes Procedure. 
Disputes Procedures — All parties understand the 

importance of the Project and in the interests of 
continued smooth running agree that every endeavour 
will be made to resolve disputes by using the following 
procedures. 

The parties agree at all times to abide by the following 
procedure and work will continue without any 
industrial action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as 
negotiations proceed during the following procedure it 
may be necessary to report back to. or gain instruction 
from, the workforce. However, where such meetings are 
required, the unions agree to minimise disruption and 
shall obtain the agreement of management about 
timing and the venue for the meeting otherwise work 
shall continue as normal. 

Note 2: Contractors or their representatives shall 
make themselves available upon the request of the shop 
steward so as to quickly deal with the grievance or claim 
being raised. However, all parties need to understand 
that the process of negotiation and consultation takes 
time. 

Note 3: The employer shall ensure that all practices 
applied during operation of the procedure are. in 
accordance with safe working practices and consistent 
with established custom and practice at the 
workplace. 

Note 4: Sensible time limits shall be allowed for the 
completion of steps 2 and 3 hereof. However, unless 
mutually agreed between the parties at the time, these 
steps should take up to three working days providing 
the State Union Official(s) to be involved is/are 
available in that time to participate in direct 
negotiation. 

1. The employee and/or his/her shop steward 
shall discuss claim/or grievance with his/her 
foreman or supervisor. 

2. If the matter is unable to be resolved the shop 
steward shall discuss any claim or grievance with 
the staff member responsible for industrial 
relations. If the matter remains unresolved then it 
shall be brought to the attention of the Contractor's 
Project Manager. 

3. In the event of such negotiations not resolving 
the claim or grievance the shop steward shall 
involve the appropriate State Union Official who 
shall meet with the employer and participate in 
direct negotiations in an attempt to resolve the 
matter. The employer may seek the assistance of 
the CWA1. in a further attempt to resolve the matter 
through direct negotiation. 

If the matter is not resolved by negotiation in 
accordance with steps 2 to 3 hereof, the parties shall 
record the matter(s) which remain in dispute and 
that this Procedure has been complied with for the 
purposes of paragraph (d) of subclause 12. — 
Special Conditions of Employment Payment of 
this Order. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while steps 
2 to 3 are being followed. 

5. Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties may jointly or indi vidually refer the matter 
to the WA Industrial Relations Commission for 
assistance in resolving the dispute. 

Demarcation: In the event of two or more unions 
competing for the same work and an issue of 
demarcation arises, the following procedure should 
apply. 

All unions agree that as different unions claim 
different work around the country, rather than the 
competing unions resorting to industrial action in 
support of their claims, they will maintain the manner 
or method of carrying out the work immediately prior to 
the claims being made and will resolve inter-union 
disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the 
WA Industrial Relations Commission or the Australian 
Conciliation and Arbitration Commission. 

No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this 
procedure. 

Contractors acknowledge that they will work all 
employees in accordance with their trade/licence or 
skill competence and recognise employees will be 
worked within their assigned classifications. 

Furthermore, where the nature of the work requires 
or where circumstances arise an employer may require 
a non-tradesperson to undertake duties of a routine or 
general nature which he would not normally perform 
within his classification but for which he is 
competent. 

In such circumstances the employee will be paid at 
the higher rate of pay for which he is classified. 

(16) Safety Procedures: 
Safety Committee. 

(a) Each Main Subcontractor will have an 
employee Safety Representative and Deputy 
(the Deputy to relieve during the absence of 
the Safety Representative), in each major 
construction area who will represent all 
workers employed by both the Subcontractor 
and Lower Tier Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a 
Safety Representative does not have the 
required knowledge in a specific field, he may 
call upon a person within that contract who 
has the appropriate knowledge or, subject to 
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authorisation by his Supervisor, to contact a 
person outside that Contract who has the 
appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety 
Co-Ordinator to discuss the Subcontractor's 
Safety Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 

The Area Safety Advisory Committee will 
consist of the KJR Area Manager. KJR 
Accident Prevention Advisers. Sub- 
contractors' nominated Safety Co-ordinators 
and employees Safety Representatives 
working within the defined area. There shall 
be one employee Safety Representative for 
each Subcontractor working within the 
defined area. 

Each Subcontractor's representatives shall 
only be required to attend one Area Safety 
Advisory Committee each fortnight. 

Subcontractors shall be designated to an 
Area Safety Advisory Committee based on the 
Area within which the majority of the 
Subcontractor's work is to be performed. 

The Area Safety Advisoi^ Committee 
Meeting will be held fortnightly with a 
duration normally of one hour. The Area 
Safety Advisory Committee shall review the 
safety performance within that area. 

(e) A Site Safety Advisory Committee Meeting 
shall be held monthly with a duration 
normally of one hour. 

The Site Safety Advisory Committee will 
consist of KJR Accident Prevention Advisers, 
and two Subcontractors nominated Safety Co- 
ordinators and two Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 

The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one 
Employee Safety Representative is required 
on a Contract because of the nature of the job. 
further discussions will take place between the 
parties. (KJR, Subcontractor and Unions). 

(g) There will not be any deduction of wages for 
time spent on safety matters by the Safety 
Representative when the time so spent has 
been authorised by his Employer. 

(h) Each Safety Representative will be identified 
by an appropriate sticker which will be affixed 
to his safety helmet. 

Safety Disputes Settlement Procedures. 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in 
this subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an 
immediate danger arises, employees shall, if 
necessary, remove themselves from the 
immediate work area and then advise their 
immediate Supervisor. 

(d) Safety Grievance Procedure. 
(i) Employees shall raise problems of a 

safety nature with their Foreman or 
Supervisor in the first instance. 

Where an employee encounters what 
he believes to be a safety hazard or is 
allocated work to perform in what he 
considers constitutes an unsafe situation, 
he shall immediately advise his Foreman 
or Supervisor and the work process in 
question shall not be carried out until 
such time as the matter has been finally 
determined except under such conditions 
as are agreed between the parties. 

(ii) Supervisors shall immediately discuss 
the matter with the employee with a view 
to resolving the problem without delay. 

(iii) Should the safety grievance remain 
unsolved, the Management of the 
employees concerned, the Safety 
Representative with that employer in that 
area and a KJR Accident Prevention 
Adviser, shall meet and inspect the work 
area to ascertain a resolution to the safety 
grievance. 

(iv) If the safety grievance is still not resolved, 
the Construction Safety Branch 
Inspector and the appropriate official of 
the union or unions concerned shall be 
advised by the Subcontractor. The 
Construction Safety Branch Inspector 
may be requested by any of the parties to 
advise on the application and 
interpretation of the Construction Safety 
Act and Regulations. 

(v) All parties shall endeavour to maintain 
continuous productive work for those 
workers not in the immediate area 
concerned. Employees who have been 
removed from the immediate area where 
a safety hazard exists, may be allocated by 
the Subcontractor, alternative work in 
another area. 

(vi) Provided the above safety grievance 
procedure is complied with, there will be 
no deduction of wages for employees who 
are removed from their immediate work 
area due to a safety hazard. 

Minimum Scaffold Requirements. 
(a) Proper access kickboards and planks are to be 

lashed to have uniformity of scaffolding 
around the site. Kickboards are required to be 
installed on all working platforms that exceed 
three metres in height. 

(b) When a licensed scaffolder is required to 
supervise the erection of scaffolding and the 
licensed scaffolder is completely satisfied that 
the requirements have been met (no bent 
tubes, frames, etc), he will afix his personal tag 
to such scaffold. 

(c) Any scaffold to be built above six metres from 
the ground must be erected under the direct 
visual supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred 
to in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign 
placed on them starting: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(0 Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or 
if the material for the scaffolding is of a sub- 
standard nature. 



(g) Scaffolding erected in an unworkmanlike 
manner will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an 
unlicensed scaffolder unless: 
(i) He has been issued with a "permit" by a 

KJR on-site Accident Prevention Adviser 
following advice from the Employer that 
the proposed unlicensed scaffolder has 
had suitable experience. Suitable 
experience shall mean that a person has 
had a minimum of three months 
experience in construction work. 

(ii) He works under the visual supervision of 
a licensed scaffolder on work defined in 
points (c) and (d) above. 

An unlicensed scaffolder may perform 
scaffolding work on work other than 
scaffolding work defined in points (c) and (d) 
above, without the requirement to work under 
the visual supervision of a licensed 
scaffolder. 

(j) Only persons authorised in accordance with 
the above procedures shall erect scaffolding 
work. 

Unsatisfactory Equipment. 
(a) Workmen shall not be required to use unsafe 

or unsatisfactory rigging or scaffolding 
equipment. 

(b) All chain slings shall be clearly marked with 
their safe working load. 

(c) KJR shall provide an area away from the work 
site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the 
Employer concerned has been notified. 

Transport on Site: No worker shall ride in the back of 
a vehicle which does not have suitable seating and 
adequate covering. 

Excavations or Trenches: A worker shall not enter an 
excavation or trench, as referred to in Division 8 of the 
Construction Safety Regulations, unless that 
excavation or trench has been inspected by an inspector 
of the Construction Safety Branch or a KJR Site 
Accident Prevention Adviser. 

Excavation and Driving of Pegs Procedure: Prior to 
any excavation or peg driving below grade is 
commenced anywhere on the site, details of the 
proposed excavation location, method and reasons are 
to be submitted to KJR for approval in accordance with 
the Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the 
work has an approved permit which he has signed and 
the excavation area has been marked showing any 
other services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his 
possession. 

(17) No Extra Claims: Except in respect to subclause 
(19) Liberty to Apply of this Appendix, it is a condition 
of this Appendix that the unions undertake for the term 
of this Appendix not to pursue any extra claims in 
respect to construction work on the Burrup Peninisula 
except where consistent with National Wage Case 
Principles. 

(18) Saving: Neither this Appendix nor any part 
thereof shall be used by the employers or the Unions 
before any Industrial Tribunal or in private negotiation 
in respect of proceedings by or against any other 
employer or Union as it is recognised that the 

conditions of this Appendix relate only to the special 
and isolated circumstances which exist in respect to 
construction work on the Burrup Peninsula. 

(19) Liberty to Apply: Liberty is reserved to the 
unions to apply to amend this Appendix in respect 
to- 

llS) Cyclone Procedure. 

Schedule of Respondents. 
Archibald and Thorpe. 15 Ruby Street. North 

Perth. 
Baker Construction Co. 5 Cleaver Street. West 

Perth. 
Bell Bros Pty Ltd. 136 Great Eastern Highway. South 

Guildford. 
Bolden. Messrs L.H. and G.E.. Lot 11 Burton Street. 

Cannington. 
Caratti. S. and M., 366 Great Eastern Highway. 

Redcliffe. 
Christiani-Nielsen and Clough Pty Ltd. 7 Malcolm 

Street, Perth. 
Earthworkers. WA. Viewway. Kalamunda. 
Goldfields Contractors Pty Ltd. 102 Beech boro 

Road, Bayswater. 
Hot Mix Ltd. 143 Great Eastern Highway. 

Belmont. 
Moore. F.A. Pty Ltd. 17 King Street. South Perth. 
Moore Road Machinery (WA) Pty Ltd. Hay Street. 

Subiaco. 
Perron and Sons Pty Ltd. 47 Welshpool Road. 

Welshpool. 
Perron Bros Pty Ltd. 228 Great Eastern Highway. 

Rivervale. 
Rhodes. D.F.D. Pty Ltd. Tate Street, Welshpool. 
Road Pavers Ltd, 143 Great Eastern Highway. 

Belmont. 
Ryan. A.J.. 135 Cape Street. Tuart Hill. 
Griffiths Bros. 95 Goddard Street. Rivervale. 
R.J. Vincent and Co. 79 Alexander Street. 

Wembley. 
J.L. Fitzsimmons. 34 Reserve Street. Claremont. 
K.S. Ditchfield. 52 Barker Street. Belmont. 
Messrs W. Russell Baxter and Co. 7 Hardy Road. 

Hollywood. 
F. List and Sons Pty Ltd. 91 Central Avenue. 

Maylands. 
S.A. Keirle and Co Pty Ltd. 29 McMillan Street. 

Victoria Park. 
A. Scolari and Co. 44 Wittenoom Street. Collie. 
Service Contractors Pty Ltd. 17 King Street. South 

Perth. 
Eeslan Engineering Pty Ltd. 105 Belmont Avenue. 

Belmont Park. 
Messrs Lange and Aimies. 105 Belmont Avenue. 

Belmont Park. 
Messrs Prince Brothers. 26 Hazel Street, Como. 
P. Sauzier. 179 Great Eastern Highway. Belmont. 
Malcolm Watson. Matterson Road. Applecross. 
Messrs Jim Green and Co. 47 Welshpool Road. 

Welshpool. 
Balcatta Hirings Ltd. 197 Lake Street. Perth. 
R & N Palmer Pty Ltd. Vernon Street. Collie. 
Aaveling Earth Moving Contractors, 73 Gallipoli 

Street Rivervale. 
Leighton Constructions Ltd, 856 Hay Street. Perth. 
Harbour Works Pty Ltd. PO Box 75. Geraldton. 
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Multiplex Constructions Pty Ltd. 3rd Floor. ES & A 
Chambers. 101 St George's Terrace. Perth. 

Utah Construction and Engineering Pty Ltd. Fourth 
Floor. I OOF Building. 224 St George's Terrace. Perth. 

Les Peirce Pty Ltd. 27 Bunning Road. West Perth. 
McDonalds Constructions. Naval Base Road. Naval 

Base. 
John Holland & Robinson Pty Ltd. 19 Mount Street. 

Perth. 
R.j. Davies. Bishop Street. Jollimont. 

SITE ALLOWANCE — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
John Holland Interiors. 

No. C632 of 1989. 
COMMISSIONER A.R. BEECH. 

11th day of October 1989. 

Reasons for Decision. 
THE COMMISSIONER: This matter involves a claim 
by the applicant for a site allowance for the construction 
of the extensions to the Murdoch University Library. 
The Commission inspected the project on the 1st day of 
September. The project, with a value of slightly under $ 1 
million, commenced on the 1st day of June and is due 
for completion in November 1989. Construction is of 
concrete slab, structural steel and block work. The 
design is in keeping with the existing library and the 
finish is of off-formwork face block work nature. Some 
demolition will be involved in attaching the structure to 
the existing library. Some underground work was 
necessary for the construction of an undercroft. The 
size of the site is small, and will have a maximum 
workforce of 17, with an average of 10 to 12. On the day 
of the inspections, the Commission was advised that 
negotiations had been concluded between the parties 
and agreement had been reached on a site allowance of 
$ 1.00. The Commission was informed that this level was 
reached given the level of two previous site allowances: 
Workshop facilities at the Murdoch University which 
gave an allowance of 80 cents (26 May 1989,69 WAIG 
2205) and for the construction of a business and 
administration building where an allowance of $1.20 
was awarded (27 May 1986. Print G3410). In the 
circumstances, and given the congestion on site, the 
overlap of trades, the very limited laydown area, the 
Commission believes that the agreement reached 
between the parties was reached taking into account 
relevant factors, and is within the range set by those 
previous allowances. On that basis the Commission 
ratifies the allowance agreed between the parties. 

Order accordingly. 
Appearances: Ms B.J. Love and with her Mr M. 

Dayes appeared on behalf of the applicant. 
Mr S.J. Smith appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

John Holland Interiors. 
No. C632 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

EARTH MOVING AND CONSTRUCTION- 
AWARD No. 10 of 1963 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
11th day of October 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr S.J. Smith on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the Library Extensions at Murdoch University, a 
site allowance of $1.00 per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools and (w) Heavy Blocks: 
Clause 24 of the Earthmoving and Construction 
Award No. 10 of 1963 and Clause 24 of the Engine 
Drivers' (Building and Steel Construction) Award 
No. 20 of 1973, with effect from the commencement 
of work on the site and until the work is complete, 
be and is hereby ratified. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wylie and Skene Pty Ltd 

and 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

No. C687 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978. 
EARTHMOVING AND CONSTRUCTION 

AWARD No. 10 of 1963. 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER S.A. KENNEDY. 

11th day of October 1989. 

Order. 
WHEREAS the site in question was inspected on the 
11 th day of August 1989; and whereas having heard Mr 
A. Heelan on behalf of the applicant and Ms J. Boots on 

behalf of the respondent on 22 August 1989; now 
therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do 
hereby order— 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
respondent in carrying out the construction work 
at the St Luke's College site at Karratha, a site 
allowance of $1.00 per hour to compensate for all 
special factors and disabilities in connection with 
the said work in lieu of and in substitution for all 
special rates and conditions prescribed in Clause 
9(1) of the Building Trades (Construction) Award 
No. 14 of 1978, except subclauses (f) Explosive 
Powered Tools and (w) Heavy Blocks; Clause 24 of 
the Earthmoving and Construction Award No. 10 
of 1963 and Clause 24 of the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973, with effect from the 23rd day of March 1989 
and until the work is complete, be and is hereby 
ratified. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. Name Item No. Decision 

PSA7/86 Ferruccio Robert BERGHICH 6137001 Withdrawn 
PSAK/86 Maureen Barbara GERLACH 9027001 Withdrawn 
PSA9/86 William John GREEN 6607001 Withdrawn 
PSA 10/86 Jacqueline RANGE 6597001 Withdrawn 
PSA557/87 Francis Martin O'DONNELL 0010169 Withdrawn 
PSA2369/87 Josephine Winifred FERN — Withdrawn by Leave 
PSA20/88 Maureen Barbara GERLACH 6557001 Withdrawn 
PSA325/88 Tessa Gwcnyth BLACKWOOD 0043369 Withdrawn 
PSA326/88 Vcra Daphne DODD 043540 Withdrawn 
PSA618/88 Joan Elizabeth SOUTAR 0043618 Withdrawn 
PSA694/88 Marlene Grace HALL 1222 Withdrawn 
PSA99/89 Nelson EPPS 043618 Withdrawn 
PSA 100/89 J.D.L. JEAN-LOUIS 043540 Withdrawn 
PSA 101/89 Robert K. BLACK 044301 Withdrawn 
PSA 102/89 Maude Van GASS 043539 Withdrawn 
PSA 103/89 Ronald L.TERROH 243486 Withdrawn 
PSA 104/89 Damian P. ROSIELLE 044295 Withdrawn 
PSA 105/89 Jillian D. VINER 295875 Withdrawn 
PSA 106/89 Nora EKSTEINS 043400 Withdrawn 
PSA 107/89 Margaret G. BLAKER 0043576 Withdrawn 
PSA 108/89 Sybil A. GILES 043564 Withdrawn 
PSA 109/89 Heather J. ABERCROMBIE 934770 Withdrawn 
PSA 110/89 Jacqueline Arumlel MATHERON P0934781 Withdrawn 
PSA 148/89 Wilma BEATTY 407/10 Withdrawn 
PSA 163/89 Edward James RIGG 408/11 Withdrawn 
PSA 1850/87 Darryl Francis HAWKE P0007602 Withdrawn 
PSA 1874/87 Bruce Buckingham CANN 0205114 Withdrawn 
PSA2085/87 Michael George NELSON AD503/PO316222 Withdrawn by Leave 
PSA690/87 Frank Leslie GYOERGY POO 12105 Withdrawn 
PSA74I/87 Herron Cleveland WILLIAMS Withdrawn 
PSA420/88 Eugene SERGIJEW Reclassifted Level 2 
PSA 171/89 Robert Gill HURN 01105 Dismissed 
PSA49/87 Laurence Graham GLOSSOP 023632 Withdrawn 
PSAS 1/87 Peter Arnold WILKINS 0023796 Withdrawn 
PSA88/87 Pamela Ann GUNN 023802 Withdrawn 
PSA564/87 James Anthony MAGUIRE 181432 Withdrawn 
PSA954/87 Brian Michael GUSS 0006300 Withdrawn 
PSA 1065/87 Loredana Lelizia EVANGELISTI 0158987 Withdrawn 
PSA 1197/87 John Frederick BUTLER 0081887 Withdrawn 
PSA 1270/87 Kimberlev Allan KING 0011307 Withdrawn 
PSA 1742/87 Keith William WEBSTER 0207044 Withdrawn 
PSA 1795/87 Peter Charles MEARS 0208814 Withdrawn 

Effcclivc 
Dale* 
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Appeal Effective 
No. Name Item No. Decision Date* 

PSA 1871/87 William Arthur HAMBLEY Withdrawn 
PSA 1872/87 Kevin Raymond HALL Withdrawn 
PSA 1873/87 Neil George WILLIAMS Withdrawn 
PSA207I/87 David BUTCHER 317676 Dismissed for want of 

Prosecution 
PSA2083/87 Georgia Elizabelh SUGDEN CM601 Dismissed for want of 

Prosecution 
PSA2()87/87 James William COOPER SL502 Dismissed 
PSA2088/87 Andrew Millar CLARK SL504 Dismissed for want of 

Prosecution 
PSA2343/87 Steven Andrew RADISICH 244090 Withdrawn 
PSA 16/88 Ian James MacKENZIE 6147024 Dismissed for want of 

Prosecution 
PSA 17/88 Margaret McCARTHY 6147025 Dismissed for want of 

Prosecution 
PSA21/88 Anny PARKER 6557022 Dismissed for want of 

Prosecution 
PSA 46/88 Teresa Ann FARRELL 0043643 Withdrawn 
PSA93/88 B.M. BEHRMANN 057496 Withdrawn by Leave 
PSA94/88 E.L. H1GGINS 0027157 Withdrawn 
PSA 141/88 Alan Frederick EASTMAN P0295220 (Item 0335) Withdrawn 
PSA 153/88 June Audrey DOWELL 283125 Reclassified Level 2 19/04/89 
PSA205/88 S.R. PENNY 010595 Dismissed 
PSA260/88 Garry Ray PALMER 180373 Dismissed 
PSA322/88 Vittoria Maria PEDALINA 32014 G Reclassified 09/01/89 
PSA329/88 Robyn Elizabeth SHINNERS 0043503 Reclassified Level 2 
PSA385/88 Kenneth James KEEPING 280884 Reclassified 19/04/89 
PSA466/88 Derek John NEIL 0274975 Reclassified 19/04/89 
PSA621/88 Wayne Ramon McCARROL 043515 Reclassified Level 2 
PSA642/88 Roy Bernard SCHOFIELD 206465 Withdrawn 
PSA707/88 Kenneth Adrian COPP 2010 Dismissed 
PSA710/88 Michele Trudi BLACK 1340 Dismissed 
PSA715/88 Peter Harold VOAK Dismissed 
PSA31/89 Maria Elisabeth YEOMANS 34060 K Reclassified to Level 13 09/01/86 
PSA 108/89 Sybil A. GILES 043564 Withdrawn 
PSA 111/89 Laura FULARA Withdrawn 
PSA 156/89 Peter Thomas LISIEWICH 407/08 Withdrawn 
PSA 157/89 Dianne DAVIES Withdrawn 
PSA 191/89 Geoffrey James BONDS 205576 Withdrawn 

* With effect from the beginni ng of the first pay period commencing on or after the Effective Date. 
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SCHOOL TEACHERS' 
TRIBUNAL — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Michael John McGarry 
and 

The Honourable Minister for Education. 
No. T2 of 1989. 

THE COMMISSION CONSTITUTED BY THE 
GOVERNMENT SCHOOL TEACHERS' 

TRIBUNAL. 
COMMISSIONER G.J. MARTIN (Chairman) 

Mr I.L. HUNTER (Deputy Member) 
Mr E.J. HARKEN (Deputy Member). 

17th day of October 1989. 

Reasons for Decision. 
THE CHAIRMAN: By letters dated 19 and 31 January 
1989 the Chief Executive Officer of the Ministry of 
Education advised the appellant inter alia respectively 

I have given very careful consideration to this 
matter. I am satisfied that you are inefficient in 
terms of Regulation 86A of the Education Act 
Regulations 

(Exhibit A-Folio 22.) 
and 

Regulation 86Aprovides two alternatives when a 
teacher is found to be inefficient. The Chief 
Executive Officer may direct that the teacher be 
reduced to a position carrying a lower salary or 
remuneration or may recommend to the Minister 
that the teacher be dismissed. 

I have given careful consideration to what con- 
stitutes the most appropriate action in all the 
circumstances. I believe that a recommendation 
for dismissal is not justified. 

In determining what reduction in position is 
appropriate I have taken into account the 
difficulties you had in an administrative position. 
For this reason and because of your lack of 
familiarity with the courses which are now taught 
in your subject area I consider you should not be 
retrogressed to the level of senior master. I 
therefore determine that you should take up duties 
as a teacher. 

In order that you may re-establish familiarity 
with your subject area without the need for direct 
student contact I propose to have you appointed, 
temporarily, to the staff of the Distance Education 
Centre with effect from 1 February 1989. 

(Exhibit A-Folio 23.) 

The appellant appeals against that action pursuant to 
section 78(l)(b)(iii)(a) of the Act and which provides 
that — 

Subject to Division 3 of Part II the Tribunal has 
exclusive jurisdiction 

(b) to hear and determine 
(iiia) an appeal by a teacher [not being a 

person to whom (la) applies] against his 
dismissal or reduction to a position carrying a 
lower salary or remuneration for inefficiency 
under any regulation relating to the assessment 
of efficiency made under the Education Act 
1928. 

The appellant by his original notice of appeal "seeks 
a declaration that the charges of inefficiency are not 
proven or substantiated and that the demotion and 
transfer be revoked". (Prior to the respondent's actions 
in January 1989 the appellant held the position of 
Deputy Principal, Swan View Senior High School.) 

By an amended notice of appeal filed in the Office of 
the Registrar of the Commission in June 1989 the 
appellant's remedy is stated as — 

If any demotion was justified it should have been 
to the position of Senior Teacher, 

and the appeal before us, presented for and on behalf of 
the appellant was directed to that latter remedy namely 
that the appellant be rostered to the position of Senior 
Master (Science) the position he held before promotion 
to positions of Principal and Deputy Principal. 

The respondent argued for the confirmation of its 
action in demoting the appellant to the position of 
"teacher". 

The appellant graduated from Claremont Teachers 
College in 1966 as a four year trained teacher and 
thereafter served as follows: 

1966-1968 — teacher (science) — Governor 
Stirling High School. 

1969-1970 — teacher (science) — Narrogin 
Senior High School. 

1971 — teacher (science) — Pinjarra High 
School. 

1972 — Senior Master (science)— Pinjarra High 
School. 

1973-1975 — Senior Master (physical science) — 
Melville Senior High School. 

1976-1979 — Senior Master (physical science) — 
Morley Senior High School. 

1980 — Senior Master (physical science) — 
Greenwood Senior High School. 

1981 — Relieving Deputy Principal — 
Greenwood Senior High School. 

1982 — Principal — Williams District High 
School. 

1985-1987 — Deputy Principal — Esperance 
Senior High School. 

1988 — Deputy Principal — Swan View Senior 
High School. 

The appellant is a well quali fied teacher possessing in 
addition to his basic teaching qualifications: 

an Associateship in Applied Science (PTC) — 
1966. 

Associateship in Pure Chemistry (WAIT) — 
1969. 

Teachers Higher Certificate — 1975. 
Graduate Diploma in Administration and 

Business (WAIT) — 1982. 
From the evidence before us it is clear that the 

appellant filled the role of a Senior Master (Science) 
satisfactorily and competently and that is common 
ground between the parties. 

Additionally it is clear that the appellant devoted 
considerable time and effort to the promotion and 
improvement of the teaching of science (Exhibits 3, 4 
and 7 and his own evidence). 

Evidence from teachers who served under the 
appellantin 1972,1973 and 1975 was in glowing terms as 
to his ability in subject knowledge, administrative skills 
and communication skills with staff and students, as a 
Senior Master. 

However it is also clear from the evidence that in the 
area of greater breadth and depth of responsibility as 
Deputy Principal as distinct from being in charge of a 
subject area the appellant was in difficulty and did not 
perform satisfactorily. 
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Thus in my view his removal from that area was 
justified. 

The question then becomes whether the equitable 
remedy was to regress the appellant to the status he 
enjoyed before being promoted to a Deputy Principal, 
namely that of a Senior Master or to the next lowest level 
that of teacher as directed by the respondent. 

The appellant argues that against the background of 
his proven record of performance as a Senior Master, 
that is the proper position for him. 

The respondent argues that the appellant has been 
out of his subject area for some years and that the 
responsibilities of a Senior Master have increased over 
those years and that with the appellant's weaknesses in 
administrative and communicative skills it doubts that 
he can cope with the requirements of a senior master's 
position. That is also an area of concern to me. 

It was said of the appellant that his allocation to the 
Distance Education Service was appropriate for in that 
area the skills that he possesses namely his knowledge 
of science and his methodical paper work are being very 
well used. 

It will be noted that that position, the Chief Executive 
Officer stated in his letter of 31 January 1989 was of a 
temporary nature and "in order that you may re- 
establish familiarity with your subject area without the 
need for direct student contact". (Exhibit A-Folio 23.) 

All in all it seems to me that there was considerable 
advantage to the appellant in that decision, a chance to 
do just that and re-establish his confidence, and thus I 
would not interfere with that decision except to the 
extent of modifying it to provide that for the school year 
commencing in 1990 the appellant be restored to the 
status of a SeniorTeacher (Science) with the respondent 
having the complete discretion on its evaluation of the 
appellant 12 months on. of where his services are to be 
best utilised in the interests of the Ministry and the 
appellant. 

MR I.E. HUNTER: Mr McGarry's weaknesses as 
indicated at the hearing are in administrative and 
communicative skills — skills essential for an effective 
Senior Master. Accordingly I support the arguments of 
the Respondent and its request that Mr McGarry be 
confirmed in the position of "teacher". 

MR E.J. HARKEN: I agree with the decision of the 
Chairman. 

THE CHAIRMAN: It is the majority decision of the 
Tribunal that Mr McGarry be restored to the status of 
Senior Master (Science) for the school year 
commencing in 1990. The minutes of the proposed 
Order to be made in determintion of the matter now 
issue and may be spoken to by the parties if they so 
desire at a time to be arranged with us. 

Appearances: Mr E. Boronovskis appeared on behalf 
of the appellant. 

Mr G.C. Edwards appeared on behalf of the 
respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael John McGarry 

and 
The Honourable Minister for Education. 

No. T2 of 1989. 
THE COMMISSION CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS' 
TRIBUNAL. 

COMMISSIONER G.J. MARTIN (Chairman) 
Mr I.E. HUNTER (Deputy Member) 
Mr E.J. HARKEN (Deputy Member) 

30th day of October 1989. 

Order. 
HAVING heard Mr E. Boronovskis on behalf of the 
Applicant and Mr G.C. Edwards on behalf of the 
Respond|nt. the Commission, constituted by the 
Government School Teachers' Tribunal, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That Michael John McGarry be restored by the 
respondent to the status of Senior Teacher for the 
school year commencing in 1990 and to a position 
of Senior Teacher (Physical Science) for the school 
year commencing 1991. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Chairman. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union 

ofWA(Inc). 
No. TC14 of 1989. 

15th day of September 1989. 

Dissenting Opinion. 
THIS opinion attempts to balance a range of factors 
which include: the responsibility of the Tribunal and 
the objects of the Act; the rights of the organisation and 
of the employer; the "states of play" at the time of the 
previous Conference, at the time of this Conference and 
the likely "state of play" over the next several days; and 
the possibility of the parties progressing toward a 
resolution without the imposition of the proposed 
order. 

I also note that the Union has indicated that it doubts 
the Tribunal's jurisdiction in this matter of issuing 
orders but has not yet expanded upon this concern to 
the Tribunal. 

C. Salmon [Electrical Trades Union of Australia (WA 
Branch) v. Hamersley Iron Pty Ltd(1985)65 WAIG 2167 
at p. 2170] points out that "today there is no statutory 
impediment to strike action ... The employer's 
practical avenue for dealing with strike power is the 
right to refer to the Commission pursuant to section 44 
of the Act. The Commission has power to curtail strike 
action by way of a direction orOrder pursuant to section 
32; but the Commission will not take such action unless 
there are very good reasons for doing so". 

It is my opinion that an order directing the Union to 
cease all industrial action, if issued at this time, will not 
achieve the prevention of a deterioration of industrial 
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relations, nor in my opinion, is such an order necessary 
at this time to achieve the purposes of subsection 6(ba) ii 
and 6(ba) iii of section 44of the Industrial Relations Act 
i.e. conciliation and/or discussion. 

The parties met at a Conference called by the 
Commissioner on Tuesday. 12 September. At that time 
the Union's Directives 9.10 and 11 were in place and the 
Union had already held two days of a week long 
programme of stop-work meetings (approximately two 
hours each in length). Despite this ongoing industrial 
action the parties agreed to hold talks aimed at 
establishing a framework of further negotiations. 

The Tribunal heard today that no such talks had 
taken place "formally". 

In the meantime the level of industrial action 
remains as it was on 12 September, except for two 
factors: (i) the programme of stop-work meetings is now 
completed, and (ii) the Union has signalled its intention 
to commence rolling strikes on Wednesday. 20 
September. 

Given that the Ministry was prepared to enter talks 
on 12 September whilst the stop-work meetings were in 
train: that there has been no change in the Union's 
current directives since 12 September; that there are 
several days available to the parties for discussion 
before the commencement of rolling strikes; and that 
the parties have not yet formally met to discuss the 
suggestions put at the Conference of 12 September: it is 
my opinion that the Tribunal, in accordance with 
subsection 6(a) of section 44. direct the parties to confer 
and report back to the Tribunal at the end of the 
working day on Monday. 18 September 

S.K. RODWAY. 
(Member). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hon Minister for Education 

and 
State School Teachers' Union 

ofWA(lne). 
No.TC14of 1989. 

GOVERNMENT SCHOOL TEACHERS 
TRIBUNAL. 

15th day of September 1989. 

Order. 
WHEREAS pursuant to the Industrial Relations Act 
1979 a conference was convened before the 
Commission constituted by the Government School 
Teachers' Tribunal on 21 and reconvened on 25 and 27 
July. 7. 11. 18 and 28 August, and on 12 and 18 
September 1989 between the Hon Minister for 
Education and the State School Teachers'Union ofWA 
(Inc). an organisation of employees registered under the 
said Act. relating to a claim by the said Union for a 15 
per cent increase in the salaries payable to Government 
school teachers in Western Australia; the parties having 
previously informally conferred before Commissioner 
Fielding on the Nth day ofJuly with respect to the same 
matter; and whereas in support of the said claim 
members of the Union at the direction of its executive 
engaged in industrial action in the form of a strike on 
Monday. 31 July 1989 which was followed by further 
industrial action in the form of its members refusing to 
participate in any formal meetings with Ministry 
officials at any venue, including Head and District 
offices concerning certain matters: and whereas in 

order to create a proper environment for conciliatory 
discussions to take place, between the parties the 
Tribunal on the 7 th day of August \9%9 inter alia ordered 
the Union to desist from engaging in further industrial 
action until further order and its executive to take all 
such steps as may be necessary to ensure that all 
industrial action in support of the claim cease; and 
whereas in consequence of the parties having 
undertaken negotiations in respect of the claim and the 
Union having suspended industrial action in respect of 
the matter for 14 days, the Commission on the motion of 
the Hon Minister for Education cancelled the said 
order with effect from 24 August 1989; and whereas the 
parties have conferred with respect to an offer made by 
the Hon Minister in response to the claim and no 
agreement was reached although the Hon Minister, 
through her agents, is prepared to discuss further in an 
effort to reach a proper settlement of the claim; but since 
on or about the 11th day of September 1989 the 
members of the Union at the direction of its executive 
have engaged in a series of stop work meetings in 
support of the said claim and moreover, on the 
recommendation of the executive have resolved to 
engage in a series of rolling strikes commencing on at 
about the 18th day of September 1989 in support of the 
said claim; and whereas the Tribunal is of the opinion 
that it is necessary that the industrial action cease 
forthwith and any threatened industrial action be 
cancelled in order to create a proper environment for 
the parties to continue to exchange attitudes and 
information likely to assist in the resolution of the 
dispute surrounding the claim; and whereas despite the 
aforementioned conferences at which the Union was 
implored to desist with industrial action to allow 
negotiations between the parties to take place with 
respect to the claim in a proper environment, the Union 
persists with plans to implement industrial action in 
support of the claim and there is no immediate prospect 
of that action ceasing; now therefore, the Government 
School Teachers' Tribunal, pursuant to the powers 
vested in it. by the said Act. doth hereby order — 

1. That until further order the Union, through its 
executive, no later than 18 September 1989 
withdraw its endorsement of industrial action 
in support of the claim for salary increases for 
its members and in particular, but without 
limiting the generality of the foregoing, 
forthwith take all such steps as may be 
necessary to cancel its endorsement of the 
industrial action planned to commence in the 
week beginning Monday. 18 September 1989; 
and 

2. That until further order, the Union and its 
officials take all such steps as may be 
necessary to ensure that no industrial action in 
respect of the said claim occurs: and 

3. That the parties fully and thoroughly confer 
hereafter with a view to reaching a settlement 
of the Union's claim consistent with the limits 
imposed by the State Wage Fixing Principles: 
and 

4. That either the Union or the Minister may. on 
giving 24 hours' notice to the other, apply to 
the Tribunal to vary or set aside the terms of 
this order. 

(Sgd.) G.L. FIELDING. 
[L.S.] Deputy Chairman. 

State School Teachers' Tribunal. 



NOTICES — 
Union matters — 

No. 474 of 1989. 

NOTICE is given of an application by the Union of 
Australian College Academics. Western Australian 
Branch, Industrial Union of Workers for an alteration 
to Rule 1.—Name, Rule 4.—Definitions, Rule 5.— 
Industry, Rule 6.—Eligibility for Membership. 

The existing rules and proposed new rules are set out 
below. 

Existing Rule 1.—Name. 
1.—Name. 

The name of the Union shall be the Union of 
Australian College Academics, Western 
Australian Branch, Industrial Union of Workers. 
Existing Rule 4.—Definitions. 

4.—Definitions. 
'Act' means the Western Australian Industrial 

Relations Act 1979 as amended. 
'Union' means Union of Australian College 

Academics. West Australian Branch, Industrial 
Union of Workers. 

'Union Officers' means all persons occupying 
elected offices in the Union other than Union 
Executive member. Union Council delegate or 
Branch office. 

'Union Officials' means the paid professional 
employees of the Union. 

'A simple majority' is a majority of members 
present and voting. 

'An absolute majority' is a majority of votes 
exercisable. 

'A two-thirds majority' is a two-thirds majority of 
members present and voting. 
Existing Rule 5.—Industry. 

5.—Industry. 
The industry in connection with which the 

Union is organised is the industry of persons 
employed or usually employed in Western 
Australia in or in connection with a College of 
Advanced Education or a post compulsory 
education learning institution or institutions, other 
than universities, in academic positions or 
positions paid on academic salary scales in the 
classifications referred to in Rule 6. 
Existing Rule 6— Eligibility for Membership. 

6.—Eligibility for Membership. 
(1) Membership of the Union shall consist of 

and be open to an unlimited number of persons 
employed or usually employed full-time, 
fractional-time or part-time in academic positions 
in the following institutions: 

Western Australian College of Advanced 
Education 

Western Australian Institute of Technology 
in the following callings: 

(a) Principal Lecturers. Senior Lecturers (all 
Grades). Lecturers (all Grades). Assistant 
Lecturers. Principal Tutors. Senior 
Tutors. Tutors. Principal Demonstrators. 
Principal Instructors, Senior Instructors. 
Instructors. College Fellows. Institute 
Fellows. Fellows, Supervisors, and 

(b) Directors of Schools. Directors of Depart- 
ments, Head of Programmes, Chair- 
persons of Departments, Heads of 
Department, Heads of Schools, Deputy 
Heads of Schools, Heads of Courses and 
Planning Associate Directors, Deans, 
Sub-Deans and Associate Deans, and 

(c) Principal Librarians, provided that those 
persons who were employed as Senior 
Librarians and were financial members 
of the Union as at 8 October 1985 shall 
remain eligible for membership of the 
Union whilst they continue to occupy 
their present positions, and 

(d) Counsellors provided that any such 
position was in existence as at 8 October 
1985. 

(2) In addition to Rule 6(1), membership of the 
Union shall consist of and be open to such persons 
as have been elected as paid full-time, fractional or 
part-time officers of the Union who are paid on 
academic salary scales. 

(3) Notwithstanding Rule 6(1), the following 
categories of employee shall be excluded from 
membership of the Union 

(a) Persons who for less than half the time are 
employed, teach awards and courses or 
engage in research and administrative 
duties related to the teaching of awards or 
courses listed in the Yearbook of the 
Australian Council on Awards in 
Advanced Education, provided that 
persons teaching in the Western 
Australian Academy of Performing Arts 
at the Western Australian College of 
Advanced Education, and persons 
teaching short non-award courses in 
institutions listed in Rule 6(1) shall be 
eligible for membership; 

(b) Directors and their deputies. 
Proposed Rule L—Name. 

The name of the Union shall be the Federated 
Council of Academics of Western Australia. 
Proposed Rule 4.—Definitions. 

'Act' means the Western Australian Industrial 
Relations Act 1979 as amended. 

'Union' means the Federated Council of 
Academics of Western Australia. 

'Union Officers' means all persons occupying 
elected offices in the Union other than Union 
Executive member. Union Council delegate or 
Branch Office. 

'Union Officials' means the paid professional 
employees of the Union. 

'A simple majority' is a majority of members 
present and voting. 

'An absolute majority' is a majority of votes 
exercisable. 

'A two-thirds majority' is a two-thirds majority of 
members present and voting. 
Proposed Rule 5.—Industry. 

The industry in connection with which the 
Union is organised is the industry of persons 
employed or usually employed in Western 
Australia in or in connection with institutions of 
higher education in academic positions. Without 
limiting the generality of its meaning the phrase 
"academic position" is to be taken as including any 
one or more of the classifications referred to in 
Rule 6(1) or any class of work which forms a 
substantial part of the duties of such 
classification. 
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Proposed Rule 6.—Eligibility for Membership. 
(1) Membership of the Union shall consist of 

and be open to an unlimited number of persons 
employed or usually employed full-time, 
fractional-time or part-time in academic positions 
in the following institutions: 

Western Australian College of Advanced 
Education , 

Curtin University of Technology 
in the following callings: 

(a) Principal Lecturers, Senior Lecturers (all 
Grades). Lecturers (all Grades). Assistant 
Lecturers, Principal Tutors, Senior 
Tutors, Tutors, Principal Demonstrators, 
Principal Instructors. Senior Instructors. 
Instructors, College Fellows, Institute 
Fellows. Fellows, Supervisors, and 

(b) Directors of Schools, Directors of Depart- 
ments. Head of Programmes, Chair- 
persons of Departments. Heads of 
Departments. Heads of Schools, Deputy 
Heads of Schools, Heads of Courses and 
Planning Associate Directors, Deans, 
Sub-Deans and Associate Deans, and 

(c) Principal Librarians, provided that those 
persons who were employed as Senior 
Librarians and were financial members 
of the Union as at 8 October 1985 shall 
remain eligible for membership of the 
Union whilst they continue to occupy 
their present positions, and 

(d) Counsellors provided that any such 
position was in existence as at 8 October 
1985. 

(2) In addition to Rule 6(1). membership of the 
Union shall consist of and be open to such persons 
as have been elected as paid full-time, fractional or 
part-time officers of the Union who are paid on 
academic salary scales. 

(3) Notwithstanding Rule 6(1). the following 
categories of employee shall be excluded from 
membership of the Union. 

(a) Persons who for less than half the time are 
employed, teach awards and courses or 
engage in research and administrative 
duties related to the teaching of awards or 
courses listed in the Yearbook of the 
Australian Council on Awards in 
Advanced Education, provided that 
persons teaching in the Western 
Australian Academy of Performing Arts 
at the Western Australian College of 
Advanced Education, and persons 
teaching short non-award courses in 
institutions listed in Rule 6(1) shall be 
eligible for membership. 

(b) Directors and their deputies. 
This matter has been listed before the Full Bench on 7 

February 1990. 

A copy of the rules of the proposed new organisation 
may be inspected at my office. 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979. or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
alteration of the rule by giving notice of the objection in 

accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

(Sgd.) T.J. POPE. 
Deputy Registrar. 

20th day of October 1989. 

OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
and 

Occupational Health. Safety and Welfare Act 1984. 
Darlington Primary School 

and 
Occupational Health. Safety and Welfare 

Commission of Western Australia. 
No. OH/SW 16 of 1989. 

COMMISSIONER G.J. MARTIN. 
31st day of October 1989. 

Order. 
WHEREAS the parties have resolved the matter of 
disagreement by conciliation; now therefore. I. the 
undersigned Commissioner of the Western Australian 
Industrial Relations Commission pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979 and the Occupational Health. Safety and 
Welfare Act 1984 do hereby order— 

That the application be withdrawn by leave. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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GENERAL ORDER — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

Trades and Labor Council of Western Australia 
and 

Confederation of Western Australian Industry (Inc). 
Nos. 397 and 398 of 1988. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWHLL 
COMMISSIONER G.J. MARTIN 

COMMISSIONER G.L. FIELDING 
COMMISSIONER J.A. NEGUS. 

9th day of August 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: These are the reasons for 
decision of Senior Commissioner G.G. Halliwell, 
Commissioner J.A. Negus and myself. The Trades and 
Labor Council ofWestern Australia (the Council) seeks 
General Orders pursuant to the Industrial Relations 
Act prescribing minimum conditions for annual leave 
and sick leave to apply to full-time and part-time 
employees (not casuals) whose employment is not 
regulated by awards or industrial agreements of this 
Commission. 

Section 50 of the Industrial Relations Act includes 
the following provisions: 

(1) In this Division "Commission" means 
Commission in Court Session. 

(2) Subject to this Act, the Commission may, of 
its own motion or on the application of the 
Council, the Confederation, the Mines and Metals 
Association or the Minister— 

(a) make General Orders relating to 
industrial matters, including the 
prescription of a minimum wage for adult 

A72968-1 

employees, in accordance with and 
subject to this Division; and 

(b) add to, vary, or rescind any General Order 
so made. 

(3) A General Order may be made to apply 
generally to employees throughout the State 
whether or not they are employed under and 
subject to awards or industrial agreements or may 
be limited to employees— 

(a) who are employed under and subject to 
awards or industrial agreements; or 

(b) who are not so employed, 
but shall not apply to any employee whose 
conditions of employment may not be determined 
by the Commission. 

(4) ■.. 
(5) A General Order applying to or with respect 

to employees of the kind referred to in paragraph 
(b) of subsection (3) may prescribe— 

(a) a minimum wage for adult employees; 
(b) minimum conditions as to sick leave; 
(c) minimum conditions as to annual 

leave; 
(d) minimum conditions as to long service 

leave; and 
(e) minimum conditions as to such other 

industrial matters as the Council, the 
Confederation, the Mines and Metals 
Association and the Minister may 
agree. 

(6) Where the Commission makes a General 
Order under subsection (5) it may in the Order 
declare that, in the manner and subject to the 
conditions specified therein, the provisions of the 
Order apply in substitution for or in addition to, or 
operate so as to vary, provisions relating to the 
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same subject matter in or by virtue of such Act or 
Acts as may be specified in the Order, and the 
General Order has effect acording to its tenor. 

(7) ... 
(8) ... 

The claims, as amended, now before the Commission 
represent the Council's acceptance of counter claims by 
the Minister for Labour, although there are several 
conditions pursued by the Council which go beyond 
those the Minister is prepared to support. 

The Confederation of Western Australian Industry 
(Inc) (the Confederation) and the Australian Mines and 
Metals Association (Inc) (the Association) oppose the 
applications for General Orders. 

General Orders are sought in the following terms: 
Annual Leave. 

Clause 1. — Scope: 
(a) Subject to subclause (b) of this clause, this 

Order shall apply to all employees 
throughout the State of Western Australia 
who are not employed under, and subject 
to an award or industrial agreement made 
pursuant to the Industrial Relations Act 
1979. 

(b) This Order shall not apply to:— 
(i) employees employed by public 

authorities as defined in section 
7(1) of the Industrial Relations Act 
1979; or 

(ii) casual employees. 

Clause 2. — Definitions: Casual Employee shall 
mean an employee who has entered into an 
arrangement with an employer under which:— 

(a) the employee is engaged on an hourly 
contract of employment and is paid 20 per 
cent or more above the rate paid to a part- 
time or full-time employee doing the 
same or similar work; 

(b) the employment is irregular and not fixed 
days or at fixed times; 

(c) employment is available and the person 
works only when required by the 
employer; and 

(d) there is no continuing contractor employ- 
ment with the employer requiring the 
person to work on a subsequent occasion 
at a specified time. 

Clause 3. — Annual Leave Entitlement: 
(a) Except as hereinafter provided, a period 

of four weeks' leave shall be allowed 
annually to an employee by his/her 
employer and shall be taken annually by 
the employee after each period of 12 
months' service with an employer. 

(b) In addition to time worked, the 
calculation of 12 months' service shall 
include: 

— absences from work for which the 
employee is entitled to paid sick 
leave; 

— public holidays on which the 
employee was not required to 
attend work [as defined in 
subclause (b) of Clause 5. —Public 
Holidays]; 

— annual leave; and 
— long service leave 

All other absences from work shall not 
be included in the calculation of 12 
months' service. 

(c) By agreement between the employee and 
the employer, annual leave may be taken 
either wholly or partly in advance of the 
annual leave becoming due. 

(d) Where annual leave is taken in advance 
in accordance with subclause (c) of this 
clause and the employee's contract of 
employment terminates prior to the 
employee having become entitled to the 
leave taken in advance, that employee 
shall pay to the employer the amount 
previously paid to the employee which is 
now the difference between the amount of 
leave the employee is entitled to at the 
date of termination and the amount of 
leave taken in advance. 

Clause 4. — Payment for Annual Leave: 
(a) Prior to proceeding on annual leave an 

employee shall be paid for the period of 
leave. 

Such payment shall be the amount the' 
employee would have received as his/her 
remuneration in accordance with the 
employee's contract of employment had 
the employee not been absent on annual 
leave. This payment shall not include any 
provision for hours in excess of those 
hours for which the employee has been 
contracted to work on a regular weekly 
basis. 

(b) Where the amount prescribed in sub- 
clause (a) of this clause cannot be 
determined, then the amount shall be 
calculated by averaging all payments 
made to the employee by the employer in 
accordance with the contract of employ- 
ment over the three months immediately ' 
prior to the period of annual leave and an 
averaged daily rate shall be determined. 
This averaged daily rate shall be paid for 
each day of leave. This calculation shall 
not include any amounts paid to the 
employee for hours worked in excess of 
those hours for which the employee has 
been contracted to work on a regular 
weekly basis. 

Clause 5. — Public Holidays: 
(a) If any public holiday, as prescribed in 

subclause (b) of this clause, falls within an 
employee's period of annual leave and 
that employee would have been rostered 
to work that day had the employee not 
been on annual leave, there shall be 
added to that period one day being an 
ordinary working day for each such 
public holiday. 

(b) For the purposes of subclause (a) of this 
clause and subclause (b). Clause 3. — 
Annual Leave Entitlement the following 
days shall be public holidays: 

New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas 
Day and Boxing Day. Provided that 
another day may be taken as a public 
holiday by arrangement between the 
parties, in lieu of any of the days 
named in the subclause. 
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(c) When any of the days mentioned in 
subclause (b) hereof falls on a Saturday or 
a Sunday the holidays shall be observed 
on the next succeeding Monday and 
when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on 
the next succeeding Tuesday. In each case 
the substituted day shall be a public 
holiday and the day for which it is 
substituted shall not be a public 
holiday. 

Clause 6. — Payment in lieu of Annual Leave: 
(a) An employee whose employment 

terminates after completing a 12 monthly 
qualifying period and who has not been 
allowed the leave prescribed under this 
Order in respect of that qualifying period 
shall be given payment in lieu of that 
leave or, in a case to which Clause 8 of this 
Order applies, in lieu of so much of that 
leave as has not been allowed unless— 

(i) he/she has been justifiably 
dismissed for misconduct; and 

(ii) the misconduct for which he/she 
has been dismissed occurred prior 
to the completion of that qualify- 
ing period. 

(b) If, afterone month's continuous service in 
any qualifying 12 monthly period, an 
employee lawfully leaves his/her 
employment, or his/her employment is 
terminated by the employer for reasons 
other than the misconduct of the 
employee, the employee shall be paid a 
proportionate amount in respect of each 
completed week of continuous service, 
calculated in accordance with the pro- 
visions of Clauses 3 and 4 of this Order. 

Clause 7. — Taking Annual Leave; 
(a) Subject to the provisions of subclause (b) 

of this clause, annual leave shall be given 
and taken in one or two continuous 
periods. If the annual leave is given in two 
continuous periods then one of those two 
periods must be at least three consecutive 
weeks. Provided that if the employer and 
an employee so agree, then the 
employee's annual leave entitlement may 
be given and taken in three separate 
periods, neither of which is of at least 
three consecutive weeks. 

(b) However, by agreement between an 
employer and an employee, annual leave 
may be taken as agreed, but not by 
payment as a substitute other than in 
accordance with Clause 6 of this General 
Order. 

(c) Where an employer closes down his 
business, or a section or a job, for the 
purpose of allowing annual leave to all or 
bulk of the employees in the business, or 
section or sections concerned, the 
following provisions shall apply: 

(i) he may, by giving notless than one 
month's notice of his intention to 
do so. stand off for the duration of 
the close down all employees in 
the business or section or sections 
concerned. 

(ii) an employer may close down his 
business for one or two separate 
periods for the purpose of granting 
annual leave in accordance with 

this subclause. If the employer 
closes down his business in two 
separate periods of one of those 
periods shall be for a period of at 
least three consecutive weeks. 
Provided that where the majority 
of the employees in the business or 
section or sections concerned 
agree, the employer may close 
down his business in accordance 
with this subclause in three 
separate periods neither of which 
is of at least three consecutive 
weeks. In such cases the employer 
shall advise the employees 
concerned of the proposed date of 
each close down before asking 
them for their agreement. 

(d) (i) An employer may close down his 
business or a section or sections 
thereof for a period of at least three 
consecutive weeks and grant the 
balance of the annual leave due to 
an employee in one continuous 
period in accordance with a 
roster. 

(ii) An employer may close down his 
business, or a section or sections 
thereof for a period of less than 
three consecutive weeks and allow 
the balance of the annual leave 
due to an employee in one or two 
continuous periods, either of 
which may be in accordance with a 
roster. In such a case the granting 
and takingof annual leave shall be 
subject to the agreement of the 
employer and the majority of the 
employees in the business, or a 
section or sections thereof 
respectively and before asking the 
employees concerned for their 
agreement, the employer shall 
advise them of the proposed date 
of the close down or close downs 
and the details of the annual leave 
roster. 

Clause 8. — No Reduction: Nothing in this 
Order, or in the delivery of this Order, shall entitle 
an employer to change the status or reduce the 
conditions of employment or wage rates of an 
employee from the status, conditions or wage rates 
applicable to that employee immediately prior to 
the date of this Order. 

Clause 9. — Leave Records: 
(a) Every employer shall, in respect of each 

person employed by that employer, 
maintain a record which includes the 
following details: 

(i) the date on which the employee 
commenced employment with the 
employer; 

(ii) the dates of annual leave taken by 
the employee; 

(iii) any occasion on which the 
employee has been absent from 
his/her employment; 

(iv) where the person has ceased to be 
employed by the employer, the 
date on which he/she ceased to be 
so employed, 

(b) An employer shall retain a record as 
referred to in subclause (a) until the 
expiration of a period of six years after the 
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date on which the person to whom the 
record relates ceased to be employed by 
the employer. 

Sick Leave. 
Clause 1. — Scope: 

(a) Subject to subclause (b) of this clause, this 
Order shall apply to all employees 
throughout the State of Western Australia 
who are not employed under and subject 
to an award or industrial agreement made 
pursuant to the Industrial Relations Act 
1979. 

(b) This Order shall not apply to: 
(i) employees employed by public 

authorities as defined in section 
7(1) of the Industrial Relations Act 
1979; or 

(ii) casual employees. 
Clause 2. — Definition: Casual Employee shall 

mean an employee who has entered into an 
arrangement with an employer under which: 

(a) the employee is engaged on an hourly 
contract of employment and is paid 20 per 
cent or more above the rate paid to a part- 
time or full-time employee doing the 
same or similar work; 

(b) the employment is irregular and not fixed 
days or at fixed times; 

(c) employment is available and the person 
works only when required by the 
employer; and 

(d) there is no continuingcontract of employ- 
ment with the employer requiring the 
person to work on a subsequent occasion 
at a specified time. 

Clause 3. — Payment for Sickness: 
(a) An employee who is unable to attend or 

remain at his/her place of employment 
during the ordinary hours of work by 
reason of personal ill health or injury 
shall be entitled to payment during such 
absence in accordance with the 
provisions of this Order. 

(b) Entitlement to payment shall accrue at 
the rate of one-sixth of a week for each 
completed month of service with the 
employer. 

(c) If. in the first or successive years of service 
with the employer, an employee is absent 
on the grounds of personal ill health or 
injury for a period longer than his/her 
entitlement to paid sick leave, payment 
may be adjusted at the end of that year of 
service or at the time the employee's 
services terminate, if before the end of 
that year of service, to the extent that the 
employee has become entitled to further 
paid sick leave during that year of 
service. 

(d) Subject to this clause, the payment to 
which an employee shall be entitled shall 
be the ordinary rate of pay the employee 
would have received had he/she not been 
absent from work during the relevant 
period. Such rate of pay shall include any 
deductions from wages for board and/or 
lodgings or the like which is not provided 
and taken during the period of leave, but 
shall not include shift premiums, 
overtime penalty rates, special rates, 
disability allowances, fares and travelling 
allowances or the like. Provided that any 

rate, allowance or other payment that is 
paid to the employee as remuneration for 
normal work requirements and/or work 
value associated with the employee's 
employment shall be included. 

Clause 4. — Accumulation of Sick Leave: The 
unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to 
year and subject to this Order may be claimed by 
the employee if the absence by reason of ill health 
or injury exceeds the period for which entitlement 
has accrued during the year at the time of the 
absence. Provided that an employee shall not be 
entitled to claim the payment for any period 
exceeding 10 weeks in any one year of service. 

Clause 5. — Medical Certificates: The provisions 
of this Order do not apply to an employee who fails 
to produce a certificate from a medical practitioner 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require 
provided that the employee shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less unless 
after two such absences in any year of service the 
employer requests in writing that the next and 
subsequent absences in that year, if any. shall be 
accompanied by such certificate. 

Clause 6. — Sickness During Annual Leave. 
(a) Subject to the provisions of this clause, 

the provisions of this Order apply to an 
employee who suffers personal ill health 
or injury during the time when he/she is 
absent on annual leave. An employee 
may apply for. and the employer shall 
grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be 
made within seven days of resu ming work 
and then only if the employee was 
confined to his/her place of residence or a 
hospital as a result of his/her personal ill 
health or injury for a period of seven 
consecutive days or more and he/she 
produces a certificate from a registered 
medical practitioner that he/she was so 
confined. 

(c) Replacement of paid annual leave by 
paid sick leave shall not exceed the period 
of paid sick leave to which the employee 
was entitled at the time he/she proceeded 
on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave is due in accord- 
ance with subclauses (a), (b) and (c) of this 
clause, that portion of the annual leave 
equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the 
replaced annual leave may be taken at 
another time mutually agreed to by the 
employer and the employee or. failing 
agreement, shall be added to the 
employee's next period of annual leave 
or. if termination occurs before than, be 
paid for in accordance with the 
provisions of the Annual Leave General 
Order dated   

(e) Payment for replaced annual leave shall 
be at the ordinary rate of pay applicable to 
the employee during the subsequent 
period of leave taken. 

Clause 7. — Transmission of Business: Where a 
business has been deemed continuous in accord- 
ance with subsection 4 of section 6 of the Long 
Service Leave Act 1958. the paid sick leave standing 
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to the credit of the employee at the date of 
transmission from service with the transmittor 
shall stand to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions 
of this Order. 

Clause 8. — Workers' Compensation: Nothing 
in this Order shall affect the operation of Section 
80(3) of the Workers' Compensation and 
Assistance Act 1981. 

Clause 9. — No Reduction: Nothing in this 
Order, or in the delivery of this Order, shall entitle 
an employer to change the status or reduce the 
conditions of employment or wage rates of an 
employee from the status, condition or wage rates 
applicable to that employee immediately prior to 
the date of this Order. 

Clause 10. — Leave Records: 
(a) Every employer shall, in respect of each 

person employed by that employer, main- 
tain a record which includes the 
following details: 

(i) the date on which the employee 
commenced employment with the 
employer, 

(ii) the dates of sick leave taken by the 
employee; 

(iii) any occasion on which the 
employee has been absent from 
his/her employment; 

(iv) where the person has ceased to be 
employed by the employer, the 
date on which he/she ceased to be 
so employed. 

(b) An employer shall retain a record as 
referred to in subclause (a) until the 
expiration of a period of six years after the 
date on which the person to whom the 
record relates ceased to be employed by 
the employer. 

Notices were placed in the daily press advertising that 
these applications were before the Commission and 
that any person with sufficient interest in the matters 
would be afforded the opportunity to be heard. No such 
appearances were registered. 

The counterclaims which now form the substance of 
the applications for minimum conditions to be 
considered by the Commission were the subject of 
discussions between the Office of Industrial Relations 
on behalf of the Minister and the Council on the one 
hand and the Office of Industrial Relations and the 
Confederation and the Association on the other. No 
accommodation could be reached through the Office of 
Industrial Relations. The Confederation and the 
Association requested the Commission to determine, as 
a preliminary matter, whether or not General Orders 
should issue. That option, of determining the question 
as a matter of principle at first instance, was rejected 
and the Commission proceeded to hear the claims in 
full. 

In Western Australia, when employees' terms and 
conditions of employment are regulated by awards or 
industrial agreements, entitlements to annual leave and 
sick leave are specified. For award-free employees, that 
is those not covered by awards or industrial agreements 
of this Commission or the Australian Industrial 
Relations Commission, their contracts of service may 
either not mention their entitlement to annual leave 
and sick leave, or may specifically include or exclude 
these provisions. 

In the absence of expressed or implied terms in an 
award-free employee's contract of service there is no 
entitlement to annual leave unlesss the employee is a 

factory worker or shop assistant within the scope of 
sections 59 or95 of the Factories and Shops Act 1963. In 
these circumstances, the employee (not being a casual) 
is entitled to the same annual leave as an employee 
covered under the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award No. 32 of 1976. 
The statutory entitlement to annual leave extended to 
this class of employees provides for four weeks' paid 
annual leave and payment of a leave loading calculated 
at the rate of IIV2 per cent of the employee's ordinary 
wage. 

If there is no provision for sick leave in the contract of 
service of an award-free employee, an entitlement is 
established at common law or, when applicable, by 
reference to the Factories and Shops Act 1963. Under 
sections 60 and 96 of that Act employees engaged in 
factories, shops or warehouses are allowed payment for 
non-attendance caused by ill-health at the rate of one- 
twelfth of a week for each completed month of employ- 
ment. This entitlement is limited to payment for one 
week for each calendar year of employment with an 
accumulation not exceeding two weeks. 

The import of granting the applications presently 
before us is that specified entitlements to annual leave 
and sick leave would be established for those award- 
free employees not presently enjoying such benefits. 
Those award-free employees who have negotiated 
conditions of employment to exclude such arrange- 
ments less than those set down in the proposed General 
Orders would have specified entitlements applied to 
them. The minimum conditions claimed displace the 
provisions of the Factories and Shops Act for those 
employees whose annual leave benefits are determined 
by reference to the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award and for those 
whose sick leave entitlements are set out in the statute. 
The provision of paid sick leave pursuant to the 
proposed General Order would terminate the 
availability of common law relief for absences from 
employment through illness. 

It is the Council's view that these applications if 
granted would establish minimum conditions for 
annual leave and sick leave which reflect community 
standards. Similar entitlements are already provided 
for employees covered by awards of industrial 
tribunals. According to the Council, there is a popular 
understanding that the benefits of annual leave and 
sick leave obtain in employment generally. In 
exercising power to set minimum conditions for annual 
leave and sick leave pursuant to section 50 of the 
Industrial Relations Act 1979, the Commission will be 
giving effect to what the Council sees as the intent of 
Parliament to guarantee minimum conditions of 
employment. This would have the desirable effect of 
establishing a standard throughout the State, notwith- 
standing the provisions of the Factories and Shops Act 
1963. 

In opposing the applications, the Association argues 
that in the first instance, the Commission should desist 
from considering the claims thereby providing 
Parliament with the "unfettered opportunity" to 
legislate in this area if it so chooses. It submits that with 

• the advent of the Tripartite Labour Consultative Act 
1983, the Commission should not act in isolation on 
matters presently before it. The Association questions 
whether or not Parliament has clearly designated the 
Commission as the appropriate body to deal with issues 
which have the potential for such wide application to 
the community. 

This line of argument is not pursued by the 
Confederation in its opposition to the applications. 
Indeed, it sees as irrelevant submissions which seek to 
draw support from the Parliamentary debate in 1979. 
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when the Industrial Relations Bill was enacted, or 
which seek to discern the current intention of 
Parliament. This is a view with which we agree. Section 
50 of the Industrial Relations Act 1979 is unambiguous. 
It is the Commission's statutory duty to consider the 
applications under section 51 according to the dictates 
of section 26 of the Act. It cannot be inhibited in the dis- 
charge of this function by reference to supposition 
about Parliamentary opinion at a particular time — 
past, present or future. 

More important, in considering these applications, is 
the question of the Council's interest. The 
Confederation and the Association argue that the 
Council should establish that it is the appropriate body 
to represent the interests of those employees likely to be 
affected by the proposed Orders. As the Confederation 
points out, the applications, if successful, have the 
potential to impact upon employment in a broad range 
of occupational groups and industries. The constitution 
and rules of the Council limit its role to improving 
conditions and protecting the interests of "classes of 
labour" coming within the Council's sphere of 
influence. The Confederation argues that on this 
premise the Council's standing in the matters presently 
before the Commission extends only to an interest in 
those members of the workforce in general who are 
eligible for membership in unions affiliated with the 
Council. It is the Confederation's view that the 
Commission should require the Council to identify this 
group for the purposes of the applications. Employees 
whom the Council cannot represent include those in 
some professional occupations, for which the 
Confederation believes the relevant bodies such as the 
Australian Veterinary Association, the Institution of 
Architects or the Institution of Internal Auditors etc., 
are the most appropriate organisations to represent 
their interests. While intervention from these bodies 
has not been sought, the Confederation emphasises 
that there is no indication from the Council that 
representation of these professional groups has been 
discussed with appropriate organisations. 

The Association argues that notwitstanding the 
Council's status as a section 50 party, it is not the 
appropriate body to represent the interests of 
employees in the mining and hydrocarbon industry to 
whom the General Orders would apply. Here the 
Association distinguishes between those award-free 
employees who at present could be covered by awards 
of the Commission and those professional, supervisory 
and administrative groups for whom the possibility of 
award coverage is more remote. It is this latter group 
which more reasonably can be considered as coming 
within the scope of General Orders for annual leave 
and sick leave but which it is inappropriate for the 
Council to claim to represent. 

The Minister's representative submits that just as 
Parliament has made it clear that the Commission may 
issue General Orders, it has put beyond doubt the right 
of the Council to make applications within the scope of 
section 50. Indeed, in terms of the present matter the 
Office of Industrial Relations contends that on merit, 
the Council is probably the most appropriate of the 
section 50 parties to pursue these applications. 

An applicant's interest can be ascertained by 
reference to its nomination in section 50(2). Its 
inclusion therein reflects its unique standing in these 
matters. That would seem to us to be the only 
requirement needed to pursue the applications in the 
matters before us. Section 50(2) provides that the 
Commission in Court Session may issue a General 
Order and that this is "subject to the Act". Thus it "shall 
have regard for the interest of the persons immediately 
concerned whether directly affected or not and, where 
appropriate, for the interests of the community as a 
whole" ... In the light of the special status accorded to 

the Council along with the Minister, the Confederation 
and the Association to pursue matters under section 50 
of the Act, we do not believe that it is necessary for any of 
them, being applicant in a matter, to carry the burden of 
showing that its interest must be demonstrated through 
it being the appropriate representative of a specific 
group of people in the community. 

The Council explains that these applications are 
prompted by the trade union movement's need to 
maintain its "relevance to the community" by 
delivering benefits to the workforce generally. It asserts 
that there are many non-award employees who come 
within this category of employment, not by choice, but 
by circumstance. It may well be that there is concern in 
the Council about growth in the unregulated sector of 
the labour market and about the implications this may 
have for employment covered by awards and industrial 
agreements. Such a concern whether well-founded or 
not has no bearing on the Commission's deliberations 
on this question. Developments within the labour 
market which bear upon issues of equity however, are 
important. The Council asserts that there is an unequal 
distribution of benefits with respect to the conditions of 
employment within the workforce of Western Australia 
and between employees in this State and the nation. 
This situation arises from the absence of a guaranteed 
minimum standard for annual leave and sick leave. The 
Council believes that the incidence of inequity arising 
from this source is borne mostly by female part-time 
employees, whom it submits are the least likely to 
receive annual leave and sick leave entitlements. 

From unrevised ABS Labour Force Monthly House- 
hold Surveys (August 1987 and August 1988) the 
Council seeks to identify the availability of annual 
leave and sick leave benefits to full-time and part-time 
employees in Western Australia. It enquires further as 
to any differentiation in benefits in these categories of 
employment between male and female participants in 
the workforce (acknowledging that the statistical 
information is uncorrected for casual employment). 
Finally the Council inquires into the possibility that the 
absence of the benefits of annual leave and sick leave 
might reflect a trade off of these provisions for other 
entitlements in employment. 

The Council concludes that there is a shift to part- 
time employment in this State (from 20 per cent of the 
workforce in August 1987 to 21 per cent in August 1988). 
Although acknowledging that the statistics are subject 
to revision, the Council believes that this trend will 
continue. As at August 1988 the full-time workforce 
comprised 70 per cent male and 30 per cent female 
employees. Part-time employees were 17 per cent male 
and 83 per cent female. 

Again by reference to the ABS Labour Force 
Household Surveys (August 1988) the Council shows 
that in the preceding 12 months, nine per cent of full- 
time employees and 62 per cent of part-time employees 
received no sick leave benefits. Similarly, nine per cent 
of full-time and 61 per cent of part-time employees did 
not receive the benefit of annual leave. 

However, the council notes that annual leave and 
sick leave benefits may be deferred or taken in some 
other form and that this would militate against the need 
for General Orders to issue. Again on ABS information, 
the Council analyses what it says are likely to be the 
most common benefits which could be regarded as 
"trade-offs" for annual leave and sick leave 
entitlements i.e. entertainment allowances, shares, 
rights or options, children's education or child care and 
telephone. Allowing for this possibility, the information 
shows that four per cent of both male and female 
employees in full-time employment indicate that they 
are not in receipt of any benefits other than wages in the 
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12 months to August 1987. For part-time employees 59 
per cent of male and 43 per cent of female employees 
received no additional benefit. 

It is the Council's position that on grounds of 
consideration of equity. General Orders should issue in 
the form of applications. In summary, this is based on 
the identification of an apparent drift to part-time 
employment in Western Australia in which benefits of 
annual leave and sick leave are not available to 
approximately 61 per cent of those employees overall. 
The incidence of this inequity falls heaviest on female 
part-time employees who comprise 83 per cent of this 
section of the workforce. 

While seeking to place employees in Western 
Australia in a national perspective by comparing 
entitlements for annual leave and sick leave, the 
Council draws particular attention to the unique 
provisions of the Industrial Relations Act 1979. In some 
other States and Territories direct legislative provision 
is made for annual leave benefits for employees 
generally (eg NSW — Annual Holidays Act 1944; 
Victoria — Annual Holidays Order 1967; Northern 
Territory — Annual Leave Act 1981). In most States 
relevant industrial tribunals are limited to determining 
the entitlements to annual leave and/or sick leave for 
employees covered by awards generally or by provision 
to employees under the determination of specific 
awards. In South Australia the Full Commission under 
the Industrial Conciliation and Arbitration Act 1972 
may determine general standards for annual leave and 
sick leave for the community at large. 

The particular provisions of sections 50(5) and 50(6) 
of the Western Australian Industrial Relations Act 1979 
reflect what the Council sees as unique legislation 
establishing the Commission as the "ultimate arbitral 
authority" for determining minimum conditions of 
employment — a role which the Council sees that 
Parliament recognises in the Long Service Leave Act. 
Under that Act, a determination of the Commission to 
vary the provisions for qualification or entitlement to 
long service leave for the majority of awards shall have 
application for the purposes of the Act generally (see 
section 8A — Long Service Leave Act 1958). 

The Council asserts that through the existence of 
legislative provision of entitlements for annual leave in 
other States and the ability granted to industrial 
tribunals to determine sick leave benefits, the 
environment has been created for establishing a 
general standard of conditions of employment. 
According to the Council, to reject the applications 
would be to deny a section of the workforce in this State 
the opportunity to have access to recognised minimum 
community standards. 

The Council draws support for the issuance of 
General Orders in terms of the amended applications 
from the number of claims addressed by the 
Commission under section 29(b)(ii) of the Act. Under 
this provision, an individual employee may make 
application to the Commission for a benefit, not being a 
benefit under an award or order of the Commission to 
which he or she is entitled under his or her contract of 
service. The incidence of requests for annual leave and 
sick leave benefits for award-free employees under this 
section of the Act leads the Council to conclude that 
there is wide spread misconception within the 
community as to the existence of annual leave and sick 
leave entitlements. The erroneous assumption of a 
community standard giving an automatic entitlement 
to annual leave and sick leave has been commented 
upon on a number of times by the Commission in 
dismissing applications under section 29(b)(ii) of the 
Act. Further support is claimed by the Council for the 
proposition that there is widespread misunderstanding 
within the community as to the availability of annual 
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leave as a right from a survey conducted on complaints 
received by the Office of Industrial Relations between 
14November and 30 November 1988. Approximately 17 
per cent of all complaints in that period related to 
annual leave. From an analysis of the information, the 
Council concludes that there is a preponderance of 
complaints relating to conditions of employment in 
female-dominated sectors of industry. While stressing 
that the survey should be considered indicative only 
and not scientific in methodology, the observation 
made, in the Council's view, highlight the need for the 
Commission to clarify the position for annual leave and 
sick leave in the community by establishing a minimum 
standard. 

In outlining the details of the proposed General 
Order for sick leave, the Council is unable to point to the 
widespread existence of provisions in other States or 
Territories for support. In South Australia there is a 
prescribed minimum entitlement to sick leave of 10 
days for all employees. The Council submits that the 
benefit which exists in Western Australia pursuant to 
the Factories and Shops Act establishes a precedent for 
a uniform entitlement in this State. However, the 
Council argues that the level of minimum prescription 
should exceed that allowed by this legislation and 
should follow the general standard set by this 
Commission and the Australian Commission reflected 
in awards and industrial agreements. 

The scope clause of the proposed General Order 
makes it clear that no entitlement is sought for casuals 
(as defined). The entitlement to paid sick leave is to 
accrue at the rate of one-sixth of a week for each month 
of completed service with an accumulated entitlement 
for paid sick leave not to exceed 10 weeks in any one 
year. A medical certificate may be required by an 
employer as evidence of illness or injury. Provision is 
made for sickness during annual leave (and here the 
Council points to the need for a clause, in addition to 
that which the Minister supports, for the payment of an 
annual leave loading for the purposes of calculating the 
ordinary rate of pay). Accrued sick leave entitlements 
are to follow an employee in the transmission of a 
business. The employer is to maintain records for the 
purposes of determining an employee's benefits. A "No 
Reduction" clause is proposed to ensure that nothing 
shall entitle an employer to "change the status or reduce 
the conditions of employment or wage rates applicable 
to that employee immediately prior to the date" of the 
Order. 

The Council claims that the General Order is the only 
mechanism available to it to clarify entitlements to 
employees in the absence of awards and in the light of 
ignorance within the award-free workforce as to the 
application of the Factories and Shops Act. The 
provision of sick leave in this way will put an end to the 
"capriciousness of common law relief for payment for 
absences caused by illness. It will establish an 
entitlement which is consistent with the 
"understanding of the average person" in the 
community. 

On the claim for a General Order for annual leave 
there is, in the Council's view, a need to include 
additional clauses to those which it adopts from the 
Minister's counter-claim. These will provide that a 
seven day shift employee shall be allowed one week's 
leave in addition to leave to which the employee is 
otherwise entitled and the payment of a leave loading at 
the rate of 17.5 per cent of ordinary pay. This latter 
provision is to be an additional paragraph to follow 
Clause 4(a) set out in the details of the claim at the 
beginning of this decision. It provides: 

In addition to the payment prescribed by 
subclause (a) of this clause, an employee shall be 
paid a loading of 17.5 per cent calculated on his/her 
ordinary pay, prior to proceeding on annual leave. 
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Provided that where an employee would have 
received any additional rates for the work 
performed in ordinary hours had the employee not 
been on leave during the relevant period and such 
additional rates would have entitled the employee 
to a greater amount that the loading of 17.5 per cent, 
then such additional rates shall be added to his/her 
ordinary pay in lieu of the 17.5 per cent loading. 
Provided further, that if the additional rates would 
have entitled the employee to a lesser amount than 
the loading of 17.5 per cent, then the 17.5 per cent 
shall be added to his/her ordinary pay in lieu of the 
additional rates. 

While some support is drawn from the specific entitle- 
ment to the payment of a leave loading for employees in 
the Northern Territory, it is the provision of the Factories 
and Shops Act in this State which the Council cites as 
support for the Commission to act to establish this benefit 
in Western Australia. As a result of the application of that 
Act, the annual leave loading under the Shop Assistants 
(Wholesale and Retail Establishments) Metropolitan 
Award has been extended to a class of otherwise award- 
free employees. The Council points to the award 
entitlement to the loading as being "accepted by and 
applied to the community generally" — that being the 
Commission's expression on the matter in 1983 (63 
WAIG 1531 at 1534). The loading has been defended on a 
number of occasions in this Commission and before the 
National Wage Bench of the Australian Commission in 
1986 (Print G6400). It is said by the Council to have 
sufficient currency within the community at large to be 
recognised as a general standard to be adopted for the 
purpose of minimum conditions in a General Order. 

The claim for one additional week's leave for seven day 
shift workers is argued on considerations of merit. It is 
said to be in line with specific provision in the ACT and 
Northern Territory and the availability of that provision 
to be ordered as a general standard by the South 
Australian Industrial Commission. 

From ABS information referred to previously and 
based on the percentages of employees in Western 
Australia in full-time and part-time employment who 
received no annual leave and sick leave benefits in the 12 
months to August 1987, the Council has calculated the 
financial impost that the additional burden of the 
proposed General Orders will have in Western Australia 
(Refer to Exhibit TLC Exhibit Book — Appendix A). It 
estimates that the provision of sick leave will mean an 
additional 0.38 per cent increase in the wages bill. Annual 
leave will add 0.9 per cent and a leave loading, 0.15 per 
cent of the total Western Australian wages bill. These 
estimates are said to be at the "top-end" of the 
calculations as they assume that all part-time employees 
are engaged for 52 weeks per year (the calculations are 
based on average weekly earnings of $485.60 per week). 

Finally, the CounciFpoints out that on a broader level it 
is engaged with industry in evolving alternative work 
methods under Structural Efficiency. To guard against 
the possibility of subverting the application of awards 
and industrial agreements, it argues that the Commission 
should establish uniform conditions of employment to 
which there should be adherence. Some employees and 
employers may be tempted to "define themselves out of 
awards". In the Council's view such strategies will have a 
negative impact on award restructuring as Structural 
Efficiency gains momentum. The creation of uniform 
standards for annual leave and sick leave between award 
and non-award sectors of industry will enable Structural 
Efficiency to proceed on "a positive footing". 

Apart from issues associated with the Council's interest 
in representing non-award employees, there is another 
threshold matter which the Confederation believes 
should be addressed in the determination of these 
applications. It questions whether the provisions of the 
claims for annual leave and sick leave come within the 

scope of minimum conditions. The substance of the 
proposed orders include paid public holidays, four 
weeks' annual leave and the payment of a leave loading. 
The Confederation argues that these are not minimum 
conditions but rather provisions designed to establish 
community standards and go beyond the limit of matters 
which the Commission may prescribe under section 50(5) 
of the Act. 

On the question of merit, the Confederation and the 
Association claim that the Council, as applicant, has not 
demonstrated the need for the conditions it proposes. The 
applications ignore the rights and liberties of unspecified ■ 
individual employees; they will interfere with the 
contractual relationship already established and ignore 
the range of entitlements which have been satisfactorily 
negotiated between the employee and his or her 
employer. In the Confederation's view, there is no proper 
assessment of the number of employees to be affected nor 
any evidence of a level of discontent which would justify 
the Commission's interference to the extent that General 
Orders will impact on the community as a whole. 

With respect to the proposed entitlements to sick leave, 
the Confederation considers that the Council has failed 
to address the relevance of entitlements at common law or 
to show the inadequacy of the relief it provides. Ignorance 
of the availability of this relief is an insufficient reason for 
its substitution by a General Order. The Confederation 
claims that there is a lack of appreciation on the part of 
Council that the proposals will impact on many 
individuals by reducing their benefit to paid sick leave. 
Both of the section 50 parties opposing the application 
stress a lack of evidence on the need for a designated 
period of paid sick leave each year. In the Confederation's 
view, no good reason is offered as to why entitlements that 
the Factories and Shop Act and the common law provide 
to the community should be displaced. There is no 
national or community standard for sick leave benefits to 
which the Council can turn to justify the establishment of 
a minimum condition. 

On the application for four weeks' annual leave, a 
review of the entitlements across the nation does not, in 
the Confederation's view, disclose a uniform standard 
which compels its acceptance as a minimum condition 
for employment in this State. 

Notwithstanding the absence of a general standard for 
annual leave and sick leave for the workforce at large, the 
Council's recourse to "comparative conditions justice" is 
rejected by the Confederation. In the context of the 
Commission's adherence to the Principles of Wage 
Fixation, arguments in support of "comparative 
conditions justice" could not be countenanced by the 
Commission if these applications are seen in terms of 
new awards. The Confederation asks, how more 
irrelevant is the use of this approach to award-free 
employees when there is, by the very nature of their 
employment, no basis upon which they may be compared 
with award employees? Anyway, the Confederation 
states, there is no way of concluding that all award-free 
employees are not being treated better than award 
employees with whom the comparison is being made. 

The range of benefits identified by the Council in its 
attempt to ascertain the true nature of contracts of 
employment of award-free employees is not 
comprehensive. In the Confederation's view it 
overlooks some important provisions available to non- 
award employees, eg transport and the provision of 
goods and services. In seeking to interfere with the 
contractual arrangements in the award-free area, the 
preferences of many people in senior management, 
technical and professional positions are ignored. 
According to the Confederation many of these 
employees have negotiated salary packages which 
reflect a particular desire not to have a specified period 
of annual leave and they have accommodated the 



possibility of absence through illness with personal 
insurance. These arrangements may reflect the nature 
of their short term appointment in industries which are 
characterised by finite contracts. 

On information available to it from a survey 
conducted by members in 1983, the Confederation 
estimates that 16.7 per cent of the present workforce of 
556 200 in Western Australia is award-free i.e. 92 885. 
Taking an average from ABS surveys conducted in 1982 
and 1986, it calculates that casual employment 
accounts for approximately 14.4 per cent of the 
workforce. Assuming that casuals are evenly 
distributed in award and non-award areas oH 
employment there are 79 600 employees who could be 
affected by the General Orders. This number will have 
to be adjusted for employees who come within the scope 
of the Factories and Shops Act for the purposes of 
receiving entitlements to annual leave and sick leave. 
From ABS statistics (1987) on the distribution of annual 
leave and sick leave in the workforce generally, the 
Confederation identifies that approximately 20 per cent 
are not receiving sick leave and annual leave. Applying 
this analysis to award-free employees there is estimated 
to be 15 902 people or 2.85 per cent ofthe total workforce 
in Western Australia who come within the category of 
being award-free employees (but not casuals) who do 
not receive annual leave or sick leave. Confederation 
states that merely because an employee is award-free it 
should not be assumed that he or she is disadvantaged. 
There may be a limited number of employees who may 
need "some form of protection". But again, some of 
these people may have individual contractual 
arrangements which accommodate their particular 
wishes not to have a benefit in the form of annual leave 
or sick leave. 

It is acknowledged by the Confederation that this' 
statistical information on the distribution of annual 
leave and sick leave within the workforce does not 
address the extent nor the adequacy of benefits being 
taken. From information set out in ABS Catalogue No. 
6334.0(Table 15, August 1987), the Confederation shows 
the periods of annual leave taken by groups within the 
workforce (see CWAI Exhibit Book p. 28). For managers 
and administrators, professionals and para- 
professionals annual leave of less than four weeks 
applies to 5.2 per cent, 2.1 per cent and 1.9 per cent of 
each of these groups respectively. These, the 
Confederation assumes, are categories of employees 
most able to determine with their employers an 
appropriate level of leave. In the Confederation's view, 
the incidence of leave less than four weeks is not an 
indication that these employees are disadvantaged but 
rather that it may be the result of negotiated 
agreements. 

The Confederation and the Association claim that as 
a matter of principle the Commission should reject the 
applications for General Orders as being contrary to the 
thrust of Structural Efficiency. At this time employers 
and unions are discussing how best to achieve flex- 
ibility in industry. General Orders, if acceded to, will 
regulate the employment of a group of employees that at 
present have total flexibility. The relevance of General 
Orders to the modern competitive requirements of 
industry is queried. 

The Association states that It is promoting 
arrangements at an enterprise level to achieve 
improved efficiency. The imposition of General Orders 
which will have across the board application in the 
mining industry will cut across the objectives of 
negotiating benefits particular to the needs of 
individuals and of enterprises. 

The Confederation submits that the economic 
impact of the Council's applications need to be assessed 
at the level of the individual employer. A global 

estimate of costs will hide the real result of granting 
General Orders. The Confederation contends that there 
will be employers who, for whatever reasons, will 
employ staff that do not have any annual leave and sick 
leave entitlements. General Orders will result in the 
imposition of an automatic entitlement irrespective of 
any compensating factors under existing contracts of 
employment. As a result of this there will be "double 
counting" of benefits to employees. The non-reduction 
provisions of General Orders as claimed will prevent 
any downward adjustment to existing contractual 
arrangements. 

The Confederation argues that the impact of new 
annual leave and sick leave entitlements should not be 
assessed as the marginal cost in the total wages bill for 
industry in Western Australia but as the cost to 
employers of a discrete group of award-free employees. 
The cost should not be averaged over industry 
generally. 

The Confederation re-calculates the Council's 
costings for implementing the applications. After 
discounting the Western Australian total workforce 
statistic by the estimated number of employees in 
casual employment, the numbers of eligible non- 
recipients i.e. non-awards employees not presently in 
receipt of annual leave or sick leave entitlements, is split 
into groups in full-time and part-time employment. 
Using ABS data on average weekly earnings and 
average hours worked in full-time and part-time 
employment, the cost of the benefits proposed for 

, eligible non-recipients is calculated. For two weeks' sick 
leave, the total cost is estimated at $18.315m, for four 
weeks' annual leave it is $30.709m and for the 17.5 per 
cent annual leave loading it is $5.374m. The 
Confederation emphasises that it is the "true cost of 
implementing the change in relative wage costs of the 
category of employees affected, not the relative costs 
compared to the whole wages and salary bill of Western 
Australia" (Transcript p. 124). After allowing for 
differences within the population of full-time and part- 
time eligible non-recipients, the marginal cost to an 
employer of award-free employees who will be affected 
is $21.48 per week per part-time employee (5.5 per cent 
of average weekly direct wage costs) and $55.76 per week 
per full-time employee (12.3 per cent of average weekly 
direct wage costs)(refer to Exhibit CWAI A). 

In addressing itself to some of the particular points 
made by the Council in its submission, the 
Confederation notes that the incidence of cases 
involving claims for contractual benefits of annual 
leave and sick leave pursuant to section 29(b)(ii) of the 
Act do not warrant the determination of General 
Orders. Of 199 published decisions between 1981-1988, 
36 involve annual leave entitlements (18 of these were 
associated with payment in lieu of notice) and four are 
claims for sick leave (refer to CWAI Exhibit Book p. 
29). 

To the Confederation the information available from 
the survey of complaints recorded by the Office of 
Industrial Relations over the short period in November 
1988 is irrelevant. It confuses complaints with 
enquiries. The drift to part-time employment, as alleged 
by the Council, is discounted as being explicable on the 
basis of statistical error. 

Turning to the form of the proposed General Orders, 
the Confederation cites a number of shortcomings 
which it infers will render the Orders inoperative. The 
definition of a casual employee is irrelevant in the 
context of award-free employment. In the absence of 
further explanation, the provision for a seven-day shift 
employee is unworkable. The notion of "ordinary pay" 
will be difficult to interpret in areas of employment in 
which remuneration is calculated on a commission 
basis. The Confederation questions whether the 
provision for payment in lieu of annual leave comes 
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within the scope of minimum conditions for annual 
leave. The arrangements for taking annual leave may be 
too inflexible for employees and employers. 

Many of the comments proffered by the Confedera- 
tion on the draft document for annual leave are relevant 
to the form of the proposed General Orders on sick leave. 
The Confederation sees difficulty with the relationship 
between the provision for the transmission of a business 
and the "no reduction" clause. It questions the effect that 
this latter provision will have on any new contract of 
employment that is entered into with the new proprietor. 
References to paid sick leave and entitlements under the 
Workers' Compensation and Assistance Act are, in the 
Confederation's view, ambiguous. 

Many of the points of principle raised by the Confed- 
eration are reiterated by the Association and are 
explained by reference to the particular nature and 
characteristics of the mining and hydrocarbons 
industry. 

In the event that the Commission is moved to grant the 
applications, the Confederation advocates that the 
General Order for sick leave should follow the provisions 
and conditions of the Factories and Shops Act. However, 
any Order should be flexible enough for a consenting 
employee and employer to contract out of the 
determination of minimum conditions. Similarly, an 
entitlement granting annual leave should be limited to a 
simple statement establishing the employee's right to 
three week's leave with a "contracting out" provision. 

The Association's submission, in the alternative, does 
not go as far as endorsing the adoption of the Factories 
and Shops Act. However, it acknowledges the "relatively 
common kind of provision" that has developed from the 
Shop Assistants' entitlement to sick leave. No alternative 
is advocated with respect to annual leave, although 
support is given to the Confederation's proposal for a 
"contracting out" provision. 

In supporting the Council's application, to the extent 
that he does, the Minister emphasises the distinction that 
section 50 of the Act makes between the wide scope of 
General Orders, which may apply to employees covered 
by awards or industrial agreements, and the limitation to 
the prescription of "minimum conditions" that the 
Commission may order for non-award employees. On 
this basis the Minister formulates the proposition that 
minimum conditions are those which, if applied 
generally, would not have any flow-on potential. It 
follows that an order pursuant to section 50(5) of the Act 
would not be a vehicle for general improvements in 
conditions of employment and would not therefore create 
or alter community standards. Caution should be 
exercised in considering the relevance of provisions for 
annual leave and sick leave in other States and Territories 
to the determination of minimum conditions in Western 
Australia. However, the Minister stresses that the power 
to determine minimum conditions should not be read so 
narrowly as to restrict the scope of a General Order to a 
statement on the minimum quantum or the minimum 
period of annual leave and sick leave. It is wide enough to 
accommodate the range of benefits and administrative 
requirements ancillary to the primary entitlement. These 
may include the accumulation of leave, pro rata payment, 
transmission of business and maintenance of service 
records. Furthermore, in the determination of a General 
Order for non-award employees the Commission should 
not be inhibited by existing statutory provisions such as 
those under the Factories and Shops Act [refer section 
50(6) of the Act].  

The Minister's support for the General Order is 
reflected in the form of the counter-claim which has 
been adopted by the Council. The limitation to this 
support is that there is no provision for an annual leave 
loading nor an additional week of annual leave for ! 
seven day shift employees. The Minister is not; 
persuaded that these are minimum conditions for non- j 

award employees elsewhere. Indeed, if the additional 
week of leave is granted it is contended that it would be 
likely to flow to many employees covered by awards of 
the Commission. Similarly, it is considered that there is 
the likelihood of a flow-on if the annual leave loading is 
granted by General Order. Within awards of the 
Commission the provisions of the loading have been 
the subject of variation under Restructuring and 
Efficiency Agreements. Negotiated trade-offs under 
these agreements have varied the payment of the 
loading on pro rata annual leave. This arrangement 
may be jeopardised if the annual leave loading is 
included in the General Order. However the Minister 
hastens to add that the lack of support for this aspect of 
the Council's claim should not be interpreted as an 
attack on the provision of the annual leave loading 
generally. 

Arising from the comments made by the 
Confederation and the Association, the Minister 
acknowledges that there are provisions within the 
proposed General Orders which may need to be 
reviewed. The draft document on annual leave does not 
adequately address the situation of an employee's 
transfer from part-time to full-time employment and 
vice versa during the qualifying period. The provision 
that, in addition to the time worked, a period spent on 
long service leave should be included as service for the 
purposes of calculating the annual entitlement to leave, 
is to be reconsidered. The prescription for annual leave 
is not intended to conclude the specification of paid 
public holidays. "The clause in the proposed Order for 
the entitlement to sick leave which requires an 
employee to provide proof of illness or injury by the 
production of a medical certificate is acknowledged to 
be deficient in that there is no compulsion on the 
employee to contact the employer in the first instance to 
advise the employer of his or her non-attendance at 
work. 

In drafting the counter proposals, the Minister 
advises that consideration has already been given to 
some of the issues raised by the Confederation and 
Association. An exclusion of non-award employees 
occupying senior managerial positions from the scope 
of the General Order for annual leave is dismissed on 
the grounds that there could be no guarantee that these 
employees would have such an entitlement in the 
absence of specified minimum conditions. The 
difficulty in defining a casual employee is addressed by 
reference to the provisions of the Annual Leave Act 
1981 of the Northern Territory. The provisions for 
payment of wages in advance ofleave, the calculation of 
wages for the purposes of payment during leave and pro 
rata entitlements to paid leave are said to have been 
drafted in line with awards and statutes elsewhere. 
Arrangements for taking leave in minimum periods 
and provisions to accommodate annual shutdowns are 
designed to protect individuals and to ensure the degree 
of flexibility necessary for industry. 

It is the Minister's view that the objects of the 
Industrial Relations Act will be satisfied by the 
implementation of General Orders providing for 
minimum conditions of annual leave and sick leave for 
non-award employees. The arguments that the interests 
of some employees will not be served by the imposition 
of the General Orders which would reduce their 
existing entitlements, is rejected by the Minister. For 
those employees who enjoy contractual benefits in 
excess of the proposed prescription under General 
Orders, a "non reduction" provision is to apply. In some 
instances the minimum conditions will not be the! 
actual conditions. However, the Minister rejects the 
proposition that there should be a general provision to 
enable a consenting employee and employer to come to 
an arrangement and thereby avoid prescriptions oT 
minimum conditions of annual leave and sick leave.: 
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Consistent with this approach is the proposed 
prohibition on payment as a substitute for the annual 
leave entitlement. On the question of the economic 
impact of prescribing minimum" conditions under the 
proposed General Orders, the Minister submits that the 
Confederation's estimates of the cost of sick leave 
should be dismissed. The existing common law 
entitlement which prevails in the absence of 
contractual terms for non-award employees is an 
existing cost to industry which cannot be discounted for 
the purposes of costing the minimum conditions 
prescription. The cost to an employer under the 
proposed General Orders may be less than the existing 
liability at law. Turning to the estimates on the cost of 
annual leave submitted by the Council and 
Confederation, there is an admission of confusion. 
While the Council works on the basis that 19 per cent of 
the Western Australian workforce do not receive a 
benefit of annual leave (TLC Exhibit Book Table 2.3.1), 
the Confederation (again extrapolating from ABS 
sources) shows that 3.5 per cent of the workforce 
receives less than four weeks' leave (CWA1 Exhibit 
Book p. 28 Table 2). The Minister assumes that the 3.5 
per cent cited by the Confederation includes those 
employees who are not in receipt of any entitlement 
(this assumption is incorrect). The table applies only to 
those in employment who do receive annual leave. It 
categorises the various occupational groups according 
to the duration of annual leave. The range extends from 
those having less than four weeks through to those in 
receipt of six weeks or more. On the basis of an off-the- 
cuff assessment it is submitted that after discounting 
workforce statistics for the numbers in casual 
employment, the cost of implementing prescribed 
minimum conditions, based on four weeks' leave, is far 
less than the Confederation estimates. 

The Minister believes that the proposed General 
Orders are consistent with a first award approach under 
the Principles of Wage Fixation. The prescription by 
General Order will reflect what should be recognised as 
current minimum conditions of employment. It is in the 
community interest that these be affirmed by General 
Order. In confirming the application of minimum 
conditions it is the Minister's view that General Orders 
will 'not affect the application of Structural Efficiency 
under the centralised wage fixing system. 

We have found it necessary to traverse in some detail 
the matters of principle and practice argued by the 
parties. Iheir painstaking presentations of issues 
highlights the importance of these matters to the 
community. The Commission occupies a unique 
position as arbiter of matters fundamental to one of the 
most basic relationships in our community, namely 
that between employee and employer. As such, 
determination of the applications before us requires 
caution. However, we should not be inhibited by the 
scope of change that the exercise of statutory power 
pursuant to section 50 of the Act may bring. 

The applications cannot be disposed of by reference 
to an expressed or implied standard for annual leave 
and sick leave, which is said to exist in the community at 
large. They cannot be determined with the objective of 
establishing uniformity between award and non-award 
sectors of employment. Section 50(5) of the Act is 
specific; it speaks of minimum conditions with respect 
to non-award employees, not general standards or 
community standards. The terms are not synonymous. 
Where there is a mobile workforce conditions of 
employment may be transferred from one industry to 
another. Standards in employment may evolve over 
time, they may vary between industries. There may be a 
public perception of what is a standard; thismay or may 
not have a basis in fact. In terms of the Industrial 
Relations Act, claims for minimum conditions are to be 
determined by reference to section 26 and not merely as 

a reflection of what happens elsewhere in Australia. 
The outcome of these applications cannot be 
predicated on the need to reconcile public perceptions 
with enforceable entitlements. 

To the extent that the Council's submissions may be 
taken to infer that there exist general conditions of 
employment including annual leave and sick leave 
which the Commission should recognise, then they are 
rejected. The Commission is not establishing 
community standards, the legislation is specific, it is 
minimum conditions of employment for award-free 
employees that is under consideration. 

The Minister's proposition that the minimum 
conditions of annual leave and sick leave for non- 
award employees can be supported on the premise that 
these should not have the potential to flow to the 
community in general assumes that the conditions 
being sought already apply to award and non-award 
sectors of the workforce. This approach ensures that 
there will be no economic impact of the formulation of 
minimum conditions by General Orders, but it is 
unhelpful unless it is accompanied by evidence of the 
ubiquitous presence of those benefits which are set out 
in the counter-claim. 

It seems reasonable to assume the possibility of an 
almost indefinite range of contractual arrangements 
that can be entered into between employees and 
employers in the unregulated sector of the labour 
market. Equally, within the context of values of our 
society, it would seem reasonable to assume that those 
contractual relationships should, in some form or 
another, accommodate the likelihood of the employee 
having recreational leave and at some time being 
unable to attend for work due to personal illness or 
injury. To what extent should the Commission, 
pursuant to its powers to determine the minimum 
conditions of annual leave and sick leave, interfere in 
the contractual relationship between the non-award 
employee and his or her employer? This issue is at the 
heart of matters to be determined under the 
applications for General Orders. 

Sufficient has already been said about the rights of 
the Council to bring these applications and to promote 
claims which will impinge upon the interests of 
individuals in the workforce unconnected with the 
trade union movement. More pertinent to this decision 
is the identification of individuals who, by virtue of their 
non-award status, merit the introduction of specified 
minimum conditions and the degree to which these will 
interfere with the freedom of contract of non-award 
employees generally. This latter concern establishes a 
presumption that in our view must be displaced by the 
applicant in the matters presently before us if the claims 
are to succeed. However, we do not go so far as 
endorsing the argument that the Council must 
demonstrate a level of discontent by award-free 
employees to warrant the Commission interfering by 
issuing General Orders in the form of the claims. Is it 
one or 1 000 award-free employees that the Council 
must bring forward? In our view it is enough for the 
Council to show that within the community there are 
sufficient numbers of employees not enjoying an 
entitlement to annual leave and sick leave to establish a 
prima facie case for the Commission to prescribe 
minimum conditions. It will then become a matter of 
the Commission being satisfied that existing 
contractual arrangements for these employees do not 
adequately accommodate the lack of entitlement to 
annual leave and sick leave and therefore it is in the 
public interest to interfere in the contractual freedom of 
award-free employees generally to the extent necessary 
to secure protection for this group of employees. 

As to the application for the prescription" of 
minimum conditions of annual leave, while we agree 
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with the observation made by the Council that an 
absence ofentitlementis likely to occur more frequently 
in instances of female part-time employment, 
consideration should not be limited to this group. From 
information on the "Distribution of Annual Leave by 
Occupation 1987" (see CWAI Exhibit Book P p. 28), 87.7 
per cent of all employees were in receipt of an 
entitlement to annual leave. For employees engaged as 
salespersons and personal service workers, the 
entitlement drops to 58.4 per cent. Female employment 
now accounts for 66 per cent of this occupational group 
(ABS Catalogue No. 6334.0 — Supplementary Surveys 
August 1988). It seems reasonable to assume that this 
area of employment includes a high percentage of part- 
time employees. 

The number of cases brought before the Commission 
. pursuant to section 29(b)(ii) of the Act for award-free 
employees to be allowed the benefit of annual leave 
under their contracts of employment, do no more in our 
view than indicate that there may be a need for the 
Commission to issue General Orders. Many of those 
cases demonstrate the inability of parties to negotiate 
an appropriately comprehensive contract when the 
employment relationship is first established. 

From information set out in ABS Catalogue No. 
6334.0 (Supplementary Surveys, August 1988 — Table 1 
p. 13-14) which is particular to Western Australia and is 
the revision of workforce statistics referred to by the 
Council and Confederation, 7.8 per cent of male 
employees and 18.9 per cent of female employees 
receive no additional employment benefits. The 
difficulty of applying the ABS information is 
recognised particularly when the category of casual 
employment is to be excluded for the purposes of 
assessing the position in respect to annual leave 
entitlements. However on the labour market statistics 
tendered by the Council and Confederation and from 
the courses to which they refer, we conclude that there is 
a group of award-free employees who do not have an 
entitlement to annual leave and that these employees 
would not, as a matter of course, have available to them 
alternative benefits under their contracts of service. 

We consider it to be in the interests of the award-free 
employees and of the community as a whole for the 
Commission to prescribe minimum conditions of 
annual leave. This can be effected without interfering 
with the contractual benefits of the overwhelming 
majority of award-free employees who enjoy an 
entitlement to annual leave. The extent to which a 
General Order will impinge upon the freedom to 
contract is insufficient to discourage us from this 
course. 

As mentioned previously the Factories and Shops Act 
already applies the entitlement to annual leave under 
the Shop and Warehouse (Wholesale and Retail 
Establishments) Award to some award-free employees 
coming within the scope of that Act by virtue of their 
employment in factories and shops. 

We consider that for the purpose of prescribing a 
minimum condition, the quantum of annual leave 
should be a four week period which will be determined 
by General Order. This is consistent with what 
Parliament has determined and therefore accords with 
what is already regarded as an appropriate period of 
rest and recreation in an area of award-free 
employment. 

The economic impact of prescribing minimum 
conditions has been the subject of detailed examination 
by the Council and the Confederation. While each 
party presents a view which either minimises or 
maximises the possible effect on the community, the 
fact that there will be a cost to the community in line 
with what is already being paid to provide annual leave 
entitlements to the overwhelming majority of the 
workforce, must be confronted. 

We have considered the issue and believe that there 
will not be a significant detrimental effect on the 
economy of the state or the nation through the 
implementation of this minimum condition. 

For those employers, albeit in the minority, who are 
not already providing this benefit, some adjustment will 
be necessary, but they will not be disadvantaged by 
comparison with the vast majority of their 
competitors. 

We turn now to the claim for a loading of 17.5 per cent 
of ordinary earnings to apply for the purposes of annual 
leave. We reject this aspect of the application as lacking 
merit: The development of the loading from its genesis 
in the stevedoring industy in 1970 to its application to 
Federal and State awards through agreements between 
unions and employers is detailed in the decisions of the 
Commission in Court Session in the matter of the 
Confederation's claim of December 1982 to have this 
provision deleted from private sector awards of the 
Commission (63 WAIG 1531). 

If a rationale for the loading is to be found in the 
concept of a bonus to be paid when an employee goes on 
annual leave, then the interference that this would 
impose on the ability to negotiate the contractual 
relationship is sufficient to justify our views that it is not 
in the public interest to accede to the claim. It is 
considered that notwithstanding the wide application 
that may be given to matters which can come within the 
scope of minimum conditions of annual leave, a 
payment which merely coincides with the taking of 
such leave is beyond the limit of what a minimum 
prescription might justifiably comprehend. Section 
50(5) enables the Commission to prescribe minimum 
conditions of annual leave and no more than that. 

If the rationale of the loading is that it is paid to 
compensate for additional expenses associated with an 
employee's absence on leave, then there is no evidence 
upon which the merit of such contribution or the 
payment at the rate of 17.5 per cent of ordinary wages 
can be assessed. 

The notion of the loading as a community standard 
has some currency in decisions of industrial tribunals. 
However, the generalisation about its application must 
be seen in the context of industrial awards and 
agreements which may cover up to 80 per cent of the 
workforce. We do not consider that this can be used to 
legitimise its application as a minimum condition of 
annual leave in the award-free environment. 

The prescription of an additional week of annual 
leave for seven day shift workers is, in the Council's 
view, an "emerging reasonable standard" which the 
Commission should adopt for the purposes of 
minimum conditions of employment. It is a benefit of 
employment which should attach to these employees to 
enable them to spend a reasonable period of their 
recreational leave with their families to compensate for 
their absences on weekends and public holidays 
throughout the year. The provision of this entitlement 
in South Australia, Northern Territory and ACT is cited 
to support the notion that it is a general standard which 
reflects considerations of equity. 

The merit of an entitlement to additional leave in the 
light of the circumstances of this type of employment may 
easily be recognised. However the difficulty that 
confronts us in considering the position of award-free 
employees is the absence of information on the extent to 
which this factor is or is not accommodated in the range 
of contractual benefits which exist at present in the 
award-free sector of industry. Unlike the submissions 
presented on the application for the prescription of 
annual leave, there is no analysis of workforce statistics 
tendered to the Commission to give an insight into the 
characteristics of this sector of the labour market. The 
need to interfere in contractual freedom for the protec- 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

tion of individuals has not been shown. The appropriate- 
ness of one additional week as a minimum condition is 
not justified by argument. The absence of additional 
compensatory benefits is not demonstrated. In the 
absence of material which addresses these issues we are 
constrained to dismiss this aspect of the application. 

The provision of paid sick leave is a condition of 
employment which society attaches to the relationship 
between employee and employer. It is recognised by the 
common law and for some classes of employees it is the 
subject of statutory provision. The extension of the 
availability of sick leave as a statutory right and the 
effect this would have on contractual arrangements is 
now in issue. Is it in the interests of those award-free 
employees who will be affected by the prescription of 
minimum conditions of sick leave and in the interest of 
the community as a whole to re-align the boundaries 
which presently exist between statutory provisions, 
contractual arrangements and common law rights? Are 
the contractual arrangements so inadequate or is relief 
at common law so remote as to warrant the intrusion 
into the freedom to contract which would be required to 
establish enforceable minimum conditions for sick 
leave? 

The analysis of workforce statistics to which the 
Council and Confederation refer and which have 
subsequently been revised (ABS Catalogue No. 6334.0 
— August 1988 Employment Benefits), may establish a 
prima facie case for the Commission to consider the 
prescription of minimum conditions of sick leave to 
give protection to that group of award-free employees 
who do not have a contractual entitlement to sick leave 
or benefits in lieu of a specified entitlement. However 
the extent to which contracts specifically exclude the 
availability of common law relief or the uncertainty of 
such relief would need to be demonstrated. 

A prolonged absence from employment through 
illness or injury which is work related or otherwise, may 
result in the contract of employment being frustrated. 
However, short term absences may not have this effect 
at law. In the absence of an expressed term in the 
contract of employment, a common law entitlement to 
sick pay cannot be determined by reference to a 
presumption in favour of an employee. According to the 
Court of Appeal in Mears v. Safecar Security [(1981) 1 
WLR1214 at 1222].. the proper approach is to look at 
all the facts and circumstances to see whether a term is 
to be implied that wages shall or shall not be paid 
during periods of absence through illness". 

Matters which may be addressed in line with this 
authority are: 

Firstly, the readily ascertainable express terms 
require examination. Secondly, an inquiry must be 
made as to the existence of further terms which 
may have been agreed by the parties. Such terms 
may have been agreed at the commencement of the 
contract or at some later stage during the life of the 
contract. Thirdly, should there be no resolution 
through the first two steps, the circumstances of the 
contract and its performance require examination 
in order to determine whether there can properly 
be implied as a matter of fact a term into the 
contract defining the parties' respective rights and 
obligations in relation to the question of sick pay 
entitlement. Fourthly, if there remains insufficient 
material to warrant the factual implication of a 
term, the issue may be resolved by implication of a 
term as a matter of law. The court, having regard to 
the case authorities and the context and circum- 
stances of the case before it, may make a deter- 
mination of entitlements as a matter of general 
principle. As indicated, the present position would 
appear to be that, as a matter of general principle, 
an entitlement to sick pay will be recognised by the 
courts if there is insufficient evidence to establish 

an express term or a term implied as a matter fact. 
The evidence to be considered would include both 
the circumstances of the making of the contract 
and its nature. Also relevant would be the 
prevailing conditions of employment both for 
other employees of the relevant employer and the 
industry generally. 

(Australian Labour Law Reporter 
paragraph 1-959.) 

However, a view is expressed that in the light of what 
is said by the High Court in Automatic Sprinklers Pty 
Limited v. Watson [(1946) 72 CLR 435] on the principle 
that the right to wages, independent of any special 
agreement, depends upon the performance of the work, 
then in the situation where nothing appears in the 
contract to suggest that the parties intend that the right 
to wages should exist independently of doing the work, 
the employee would not be entitled to wages while 
absent through illness or injury [see Sykes and Yerbury 
Labour Law in Australia (1980) Volume 1 paragraph 
516], 

In consideration of the foregoing it may be that some 
employees will find difficulty in pursuing a payment for 
sick leave at common law. It is. of course, emphasised 
that the availability of this relief will be dependent upon 
the contract being on foot subsequent to the absence 
and the employer not exercising his or her legal right to 
terminate. 

Even if the decision is taken in principle that 
minimum conditions of sick leave should be 
prescribed, there are the matters of the quantum and 
basis of the accrual of that leave. If these could be settled 
of by reference to a standard is it as relevant to apply the 
existing provisions of the Factories and Shops Act as it 
is to select from the range of provisions that apply in 
awards of this Commission or elsewhere? Ultimately 
the prescription will involve the Commission in an 
arbitrary assessment of what is appropriate to the 
legitimate and reasonable needs of employees in areas 
of award-free employment. If evidence was available on 
the incidence of absences through illness or injury 
albeit in employment covered by awards, that might 
well assist the Commission in bringing precision to an 
assessment. Also an analysis of the basis of the 
variations in sick leave benefits in awards of the 
Commission might disclose information on the needs 
of employees in industry generally. There is no reason 
to suppose that there is a fundamental difference 
between the susceptibility to illness or injury of award- 
free employees and those covered by awards. 

On balance, we do not consider that at this time the 
Council has satisfied the Commission that the existing 
boundaries between the common law and statutory 
provision of sick leave ought be varied by General 
Order. 

In view of our decision to prescribe minimum 
conditions of annual leave there are issues associated 
with the provisions of the General Order which need to 
be addressed. 

We are of the view that consistent with the decision to 
implement a guarantee of minimum annual leave 
conditions, it should not be available to parties to the 
contract of employment to enter into any arrangements 
which avoid or reduce the provisions of the General 
Order. Similarly, any agreement which enables an 
employer to make a payment, or an employee to accept 
payment in lieu of taking annual leave, other than in 
circumstances of the termination of employment, will 
undermine the efficacy of the General Order to 
establish minimum conditions for the purpose of 
annual recreation. This will be expressly prohibited in 
the General Order. In this respect the entitlement of 
annual leave will ensure an appropriate period of rest 
and recration in line with that which Parliament has 
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established under the Factories and Shops Act. We are 
not persuaded that the position of senior management 
personnel and professional employees who may be in 
employment in their own service companies should be 
excluded from the operation of the prescription of 
minimum conditions of annual leave. Again to 
accommodate these contingencies would, in our view, 
jeopardise the integrity of a General Order. 

The Confederation's observations on the inade- 
quacies of the definition of a casual employee have 
force. We consider that these should be addressed. 

Absence on long service leave will not count as 
service for the purposes of accruing the entitlement to 
annual leave in this prescription of minimum 
conditions. 

It is clear that there is no intention to establish 
payment for public holidays under the prescription of 
minimum conditions of annual leave. The question 
arises as to whether Clause 5(a) is an accurate 
expression of the intention of the applicant. The need to 
address the circumstances of an employee's transfer 
between part-time and full-time employment for the 
purposes of calculating the entitlement is 
acknowledged. 

The draft General Order submitted by the Minister, 
and accepted by the Council, goes into some detail on 
arrangements for taking leave, the limitation on broken 
periods of leave and provision for annual shutdown. We 
are not persuaded that these provisions should 
necessarily attempt to cover such a wide range of 
contingencies. The relevant subclauses in the annual 
leave clause of the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award, in our view 
adequately address the matters and maintains the 
degree of flexibility that must be available to employers 
and employees. 

There is little to suggest a need for specific 
arrangements for the maintenance of records by 
employers of award-free employees. We will not include 
such a provision in the General Order. 

We have some difficulty in reconciling the 
Commission's authority to prescribe a General Order 
for minimum conditions of annual leave with the 
proposed "no reduction" clause. The General Order 
will establish a statutory guarantee to four weeks' 
annual leave. It ought not regulate a range of matters 
which include those more fundamental to the 
relationship between employee and employer. The 
power to prescribe minimum conditions of annual 
leave should not become a pretext to control the terms 
and conditions of award-free employment generally. 

The General Order which will result from this decision 
will not displace the operations of the Factories and 
Shops Act. The provision of minimum conditions of 
annual leave for award-free employees will therefore 
continue to be regulated by the application of that Act to 
the extent that employees come within its scope by virtue 
of their employment in a factory or as a shop assistant. For 
those employees who do not have the protection of the 
Factories and Shops Act, the effect of this decision will 
ensure a minimum annual leave entitlement of four 
weeks. 

We refuse application No. 397 of 1988 and grant 
application No. 398 of 1988 subject to the limitations 
expressed herein. 

COMMISSIONER MARTIN: In my view a minority 
decision deserves little attention or explanation. 
However, to satisfy the obligations which are imposed 
upon tribunals such as the Commission I record first that 
I am not persuaded by the material before us that there 
are as many employees as the applicant asserts, who do 
not receive an annual leave benefit or payments for 
absences due to personal ill health, similar to employees 
bound by awards. 

The provisions of the Factories andShopsActl 963 and 
its wide definitions of "employees", "factory", "shop" and 
"shop assistant" in my view catch and embrace the 
majority of employees whose contracts of employment 
are not subject to awards or industrial agreements 
rendering regulation by this Commission unnecessary. 

Second, without being aware of the manner in which 
the preponderance of such employees, "managerial and 
executive" staff (Australian Year Book 1986 p. 157 et seq) 
are treated for such "benefits" I am loathe to be party to an 
instrument which may prejudice such employees, particul- 
arly in the area of absence from work due to personal ill 
health and wherein a statutory provision is a limitation of 
the employer's liability to pay wages or salary for such 
absences. 

Accordingly, I conclude that the claims before us have 
not been shown to be necessary and if allowed may be pre- 
judicial to many employees of whom we know nothing. 

I would determine the applications by Orders of 

COMMISSIONER FIELDING: Section 50 of the 
Industrial Relations Act authorises the Commission 
constituted by a Commission in Court Session to make 
General Orders which, as their name implies, have 
general rather than specific application to employees 
throughout the State. More particularly, section 50(3) of 
the Act provides: 

50(3) A General Order may be made to apply 
generally to employees throughout the State 
whether or not they are employed under and 
subject to awards or industrial agreements or may 
be limited to employees — 

(a) who are employed under and subject to 
awards or industrial agreements; or 

(b) who are not so employed, 
but shall not apply to any employee whose 
conditions of employment may not be determined 
by the Commission. 

In the case of award-free employees section 50(5) 
prescribes: 

50(5) A General Order applying to or with 
respect to employees of the kind referred to in 
paragraph (b) of subsection (3) may prescribe — 

(a) a minimum wage for adult employees; 
(b) minimum conditions as to sick leave; 
(c) minimum conditions as to annual leave; 
(d) minimum conditions as to long service 

leave; and 
(e) minimum conditions as to such other 

industrial matters as the Council, the 
Confederation, the Mines and Metals 
Association and the Minister may agree. 

A General Order of the kind mentioned in section 
50(5) operates, if the Commission so declares, "in 
substitution for or in addition to" or "so as to vary 
provisions relating to the same subject matter in" of any 
Act. 

The Commission is authorised to make such orders 
on its own motion or upon the application of either the 
Trades and Labor Council of Western Australia, the 
Confederation of Western Australian Industry (Inc), 
the Australian Mines and Metals Association (Inc) and 
the Minister for Labour. Relying on that entitlement the 
Council by these proceedings seeks General Orders 
prescribing minimum conditions relating to recreation 
and sick leave for employees (other than those in casual 
employment) engaged in the private sector whose 
employment is not governed by an award of either this 
Commission or of the Federal Commission. In respect 
of recreation or annual leave a pro rata entitlement of 
four weeks' paid leave annually, coupled with a 17.5 per 
cent loading, is sought. For sick leave the entitlement 
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sought is one-sixth of a week on full pay for each month 
of service (i.e. two weeks per year) which is to be 
cumulative. Such conditions, the Council argues, 
mirror the standard embodied in awards of this 
Commission. 

It is not necessary on this occasion to outline in detail 
the entitlement of award-free employees to recreation 
and sick leave. The position at common law regarding 
annual or recreational leave is well settled. It can shortly 
be stated as follows: 

(1) There is no implied or automatic right to 
annual or recreation leave [see Cornish v. 
Paxton Press Pty Ltd (1984) 64 WAIG 964], 

(2) Where there is an entitlement to recreation 
leave it accrues annually, that is after the 
expiration of 48 weeks' continuous service, 
and unless otherwise agreed, there is no pro 
rata entitlement to such leave [see Gordon 
v.Carroll (1975) 27 FLR 129], 

(3) Annual or recreation leave which has accrued 
but has not been taken at the time of 
termination of a contract of employment is 
thereupon extinguished [see Lai Corporation 
Pty Ltd v. Steinberg (1986) AILR 492; Pearce v. 
Para Gold Pty Ltd (1984) 64 WAIG 1180]. 

The position with respect to sick leave is not so clear. 
What is clear is that like recreational leave there is no 
implied entitlement to sick leave per se. However, an 
employee temporarily absent through ill health is, 
prima facie, entitled to be paid during that absence 
whilst the contract subsists, although this may be 
clouded by the "no work — no pay" rule. It is not 
possible for an employer to suspend a contract of 
employment. Such a contract can only be terminated in 
these circumstances on due notice, although in the case 
of acute illness it might come to an end through 
frustration [c.f. Whim Well Copper Mines Ltd v. Pratt 
(1910) 12 WALK 166], 

The Council argues that there is a need to clarify 
confusion in the minds of many award-free employees 
and their employers as to their leave entitlements. Many 
employees, it is claimed, wrongly believe they have a 
common law entitlement to annual leave, if not sick 
leave and others simply have no idea of their 
entitlement. The problem is said to be exemplified by 
the fact that in a two week period to 30 November 1988 
the Office of Industrial Relations received 379 
"complaints", or 16.7 per cent of the total complaints 
received by it in that period, regarding annual leave 
with respect to award-free employment. 

A further justification for the claim is a desire to 
overcome what the Council suggests are anomalies 
presented by the common law, whereby for example, 
the benefit of outstanding annual leave is ordinarily lost 
on termination of the employment. 

Moreover, the claim seeks to overcome what the 
Council perceives is discrimination against female 
employees regarding entitlement to of annual and sick 
leave. The Council referred to provisional Australian 
Bureau of Statistics data which showed that 
approximately 20 per cent of the total wage and salary 
earners in this State, or approximately 113 (MX) 
employees, have no provision for annual leave and sick 
leave. This represents nine per cent of full-time and 62 
per cent of part-time salary and wage earners. The 
argument is that as women form the great bulk of the 
part-time workforce, women in the workforce are more 
likely than men not to have any leave entitlements. 

A further benefit said to flow from the Orders is that 
there should be fewer applications under section 29 of 
the Act for relief in respect of leave entitlements. Many, 
if not most of the claims the Commission now receives, 
should evaporate or be easily disposed of, so lessening 
the burden of the Commission. 

Although this is the first instance of a claim for 
General Orders of this kind, the Council refers to and 
relies upon the situation in other States to indicate that 
what is seeks is not revolutionary or extraordinary. It 
drew attention to the fact that most other States have 
legislative provisions prescribing minimum annual 
leave conditions for all employees. Only in Tasmania is 
there no legislative minimum standard or provision 
therefor. Particular reference was made to the New 
South Wales Annual Leave Act which has been altered 
from time to time to reflect industry standards 
established by industrial awards. In New South Wales, 
the Australian Capital Territory and in the Northern 
Territory the current minimum entitlement is four 
weeks' annual leave. In Victoria it is three weeks and in 
Queensland two weeks. In South Australia there is 
provision for the Industrial Commission to fix a general 
standard but none has been prescribed, although the 
determination in the Annual Leave Case (1974) 41 
SAIR 300 is generally taken as an informal 'standard'; 
that is a period of four weeks' leave. 

Reference was also made to section 80 of the South 
Australian Industrial Conciliation and Arbitration Act 
1972, which prescribes a minimum sick leave 
entitlement of 10 days per year and to Queensland 
where there is statutory entitlement to one week's sick 
leave for award covered employees. 

In this State the Factories and Shops Act, to which the 
Council also referred, by sections 59 and 95 requires 
that persons employed in a factory and in shops 
respectively, shall be entitled to such annual leave as is 
fixed by the award of the Commission for the time being 
in force "governing the employment of shop assistants 
in the Metropolitan Area of Perth" and "upon and 
subject to the circumstances therein prescribed". 
Currently that entitlement, fixed by The Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award 1977 is four weeks' annual leave. In the case 
of sick leave the same Act by sections 60 and 96 fixes an 
entitlement for factory workers and shop assistants of 
one-twelfth of a week paid sick leave for each month of 
employment, limited to an accumulation of two 
weeks. 

The Council suggested that the cost to private 
industry of allowing the claim would be in the order of 
$45 million for sick leave and $105 million for annual 
leave exclusive of the loading, which would cost 
another $18 million. This was said to represent in the 
case of sick leave 0.38 per cent of total labour costs, and 
in case of annual leave 0.9 per cent and 0.15 per cent for 
the loading. 

The Minister intervened in the proceedings to 
support, with some modifications, the Council's 
applications. Notably, he did not support the claim for a 
I71/a per cent annual leave loading. Except as to that 
matter the Council and the Minister were substantially 
in agreement. 

The Confederation of Western Australian Industry 
(Inc) opposed the applications in toto. The principal 
argument was that the matters now sought to be made 
the subject of General Orders are more appropriately 
dealt with by Parliament directly, as is the case in most 
other States. The Confederation questioned whether 
the Council was the proper body to make these 
applications, since many of those likely to be affected by 
the Orders were not and could not be members of the 
Council's affiliates. In many instances the people 
affected are likely to be professional or managerial. 
Indeed, the Confederation went as far as to suggest that 
we should refrain from hearing the matter, as 
authorised by section 27(l)(aXiii) of the Act, on the 
grounds that the Council as "the person who referred 
the matter to the Commission does not have a sufficient 

; interest in the matter". 



The Confederation argues too that the conditions 
sought are, in any event, in excess of minimum 
community standards, it suggest that the claimed 
conditions represent a mean of the conditions relating 
to annual and sick leave to be found in awards of the 
Commission. It mentions, for example, the fact that 
transmission benefits attached to the leave claims are in 
excess of the minimum as is the annual leave loading of 
l71/2 per cent. It submits too that four weeks' annual 
leave is not the community standard, as is evidenced by 
the fact that some States have legislative prescription 
for less and only in the case of the Northern Territory 
was there a statutory leave loading. The same, it 
suggests, canbesaidwith even greater force in respect of 

• the claim for sick leave which has little statutory 
precedent. Awards of the Commission, however, were 
not to be taken as indicative of a community standard 
since each was tailored to meet particular industry 
needs, so that for example there was seven weeks' 
annual leave in health industry and stipulated shut 
down in others. In any event it argued that the 
Commission should be wary of relying simply on 
comparative conditions given the Wage Fixing 
Principles. 

The Confederation suggests that the Council carries 
the onus to justify the Orders sought and that had not 
been adequately discharged. There was no evidence, it 
was contended, of discontent amongst those most likely 
to be directly affected by a change in the present 
arrangements. The mere fact that some people mis- 
understood their common law entitlement was not 
enough to change that entitlement nor to award what 
they most commonly regard as their entitlement. 
Furthermore, the Commission, as with all claims before 
it, must consider the public interest. It was highly 
questionable, the Confederation argued, whether the 
public would benefit from a set of rigid and inflexible 
rules such as those proposed on this-occasion. There 
might, for example, be employees who prefer to receive 
higher emoluments rather than take leave. To force 
them to take annual leave, as is the import of the 
Council's claim would not be in their interests nor 
probably in the interests of the enterprise by which they 
were employed. There would be added costs brought 
about by the inflexibility; an impost which would affect 
small businesses the most. Paradoxically, the claim for 
sick leave might well work to the detriment of the 
employees the Council seems most concerned to help. 
The common law requirement that an employer 
continue to pay the employee temporarily absent 
through ill health, unless and until the contract is 
properly terminated may well extend beyond the 10 day 
limit now proposed. 

The Confederation argues that 17 per cent of the 
workforce are award-free of which approximately 14 
per cent are casuals. So far as it is possible to make a 
reliable estimate of the persons affected by these 
applications the Confederation estimates it to be in the 
vicinity of79 000, which it says, is large enough to have 
a significant cost impact on industry. Indeed, it suggests 
that the cost to industry of the claim is likely to be in the 
order of $18 million for sick leave, $30 million for 
annual leave and $5 million for the loading. This 
represents an additional marginal cost, as a percentage 
of extra labour costs, of 51/2 per cent for part-time 
employees and 12.3 per cent for full-time employees. 

Further, of the employees directly affected by these 
applications, it is estimated that approximately 38 per 
cent are already covered by the provisions of the 
Factories and Shops Act. Hence if this application 
succeeds, it could significantly affect the operation of; 
that Act. 

Additionally, the Confederation argues that there aret 
very few in the workforce, disregarding casuals who are! 
excluded from this claim, who are not in receipt of some; 

annual and sick leave benefit. Estimates produced by it 
suggest that approximately 87 per cent of the workforce 
most likely to be affected accrue some such benefit. If 
one has regard to its estimate that between 10 and 18 per 
cent of the workforce are in casual employment few, it is 
said, are bereft of any such benefits. Moreover, the 
Confederation argues that the greatest area of award- 
free coverage is likely to be in professions and in the 
management vocations, yet the figures reveal that on 
average more than 86 per cent of these people are 
already in receipt of annual and sick leave benefits. The 
great majority of those in these vocations are said to 
receive four weeks' annual leave. Those not in receipt of 
benefits of the standard sought by the Council on this 
occasion may well be in receipt of remuneration 
packages which take into account the lesser benefit. 
Hence the argument is, at least in respect to annual 
leave, that there are very few who need the protection 
which the Council suggests is needed. That proposition, 
the Confederation argues, is to some degree supported 
by the fact of 199 reported claims made to the 
Commission since 1981 under section 29(b)(ii) of the 
Act for non-award contractual benefits only 
approximately 36 have been concerned with annual 
leave or sick leave. 

The Confederation in addition, drew the 
Commission's attention to the State Wage Principles as 
they applied to Structural Efficiency. It argued that the 
applications could operate as a restraint on 
restructuring since they would, if successful, lay down 
an inflexible minimum rule. Such an inflexibility was 
contrary to the spirit of the Principles. 

The Confederation questioned why it was that the 
claim should exclude award-free Government 
employees. It found it odd that Government 
representatives should be asking for these minimum 
standards to apply to private sector, but not to its 

Finally, the Confederation pointed to many short- 
comings, as it saw them, in the precise provisions of the 
Orders sought. I do not find it necessary to advert to 
them although it is fair to say that in many cases these 
concerns are not without substance. 

The Australian Mines and Metals Association (Inc) 
was the only other person to appear and make 
representations in the proceedings, despite notification 
of the proceedings in the popular daily newspaper 
circulating throughout the State. It made somewhat 
similar, but not identical, submissions to those of the 
Confederation and hence they need not be traversed 
here. 

In my view it ill behoves the Confederation to argue 
now that the subject of these claims is a matter better left 
to Parliament, rather than to the Commission. It is the 
law of the State that the Commission rather than the 
Parliament should fix minimum standards for annual 
leave and for sick leave. Moreover, Parliament has 
expressly stipulated that any prescription of that kind1 

may prevail over the provisions of any State Act which 
deals with the same subject matter of that Act. The 
provisions of section 50 of the Act may be unique 
because of the extensive authority they give to the 
Commission, but that is no reason to ignore the 
section. 

The authority to make the General Orders in 
question is clear and the Commission cannot and ought 
not either directly or indirectly pass judgment on the 
merits of the law. That is a task for others, notably the 
Western Australian Tripartite Labour Consultative 
Council, a statutory body which includes nominees of 
the Confederation. 
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The Commission is to go about that task presented by 
these applications, as with all others, according to the 
considerations laid out by Parliament, They are 
primarily contained in section 26 of the Act. Inter alia, 
the Commission: 

(l)(c) shall have regard for the interests of the 
persons immediately concerned whether directly 
affected or not and, where appropriate, for the 
interests of the community as a whole; and 

(d) shall in having regard for the interests of the 
community as a whole under paragraph (c) take 
into consideration to the extent that it is 
relevant— 

(i) the state of the national economy; 
(ii) the state of the economy of Western 

Australia; 
(iii) the capacity of employers as a whole or of 

an individual employer to pay wages, 
salaries, allowances or other 
remuneration and to bear the cost of 
improved or additional conditions of 
employment; 

(iv) the likely effects of its decision on the 
economies referred to in subparagraphs 
(i) and (ii) and, in particular, on the level 
 of employment and on inflation. 

It is undoubtedly the case, as the Confederation 
argues, that the Council carries the onus to establish 
that the Commission should make the proposed Orders 
or something similar. It is not up to the Confederation to 
satisfy the Commission that it should not so act. The 
General Orders sought can be likened to awards. There 
is no absolute or even prima facie entitlement to an 
award or order of this kind [see: Hamersley Iron Pty Ltd 
v. The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch 
(1984) 64 WAIG 852 and see too: Hamersley Iron Pty 
Ltd v. Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch (1982) 62 WAIG 2418, 
2421]. Rather, the Council must establish on the merits 
of the matter that the Orders it seeks should be made. In 
this case I would have thought that involves establish- 
ing a practical need for the Orders. 

The applications invite the Commission to interfere 
with existing contractual arrangements of non-award 
employees. That is not something to be done without 
good and cogent reasons. 

I must confess that upon considering the material 
and the arguments submitted I am not convinced that 
there is a real need for the Orders in question, at least at 
this time, other than perhaps to satisfy a philosophical 
desire on the part of some. There was little or no 
indication that even the great proportion of the current 
award-free employees, that is, those most directly 
affected by these applications, are either unhappy with 
their lot or desire a change of the kind now proposed. 
The only information as to that is a survey conducted 
over a two week period in the lead up to these 
proceedings. In that time 16.7 per cent of the 
complaints, that is 64, made to the Office of Industrial 
Relations related to non-award annual leave 
entitlements. I would not have thought that those results 
were by any measure a fair indication of general dis- 
quiet. The Council acknowledged that the survey was 
not conducted using scientific methodology. Moreover, 
it appears that the description "complaint" is a 
misnomer for it is used by the Office of Industrial 
Relations to include any query relating to a particular 
matter. In the circumstances little significance can be 
attached to the results of that survey. Further, I suggest 
that the information as to the number of individuals 
seeking to recover leave benefits in the Commission on 
the basis of a perceived "community standard" does not 
take the matter further. Forty claims in the Commission 

over eight years, some incidental to claims for unfair 
dismissal, does not suggest that there is a compelling 
need to alter the status quo. It may be that so few claims 
find their way to the Commission because of the 
inevitability of failure. If that is so, it would not suggest 
that the level of misunderstanding is as great as claimed 
and still less is it an indication of gross dissatisfaction 
amongst the relevant workforce with current position. 

The proposition that because there is doubt and 
confustion in the minds of some employees they should 
be given what they think they are entitled to has little 
logic to commend it. Moreover, I would have thought it 
established a dangerous precedent. It would be more 
logical to make General Orders codifying the position 
as it now is. In any event, there is nothing to indicate that 
the making of General Orders of the nature sought will 
remove that uncertainty. The plain fact is that many, 
particularly those in smaller enterprises, will still not 
know what is required of them by the Orders, as has 
been the history of existing awards. That being so, 
whilst the making of the Orders might lessen the 
number of claims made to the Commission under 
section 29(b) of the Act I suggest it would probably lead 
to a corresponding increase in number of claims before 
the Industrial Magistrate to enforce the Orders. 

The contention that the common law relating to 
annual leave operates harshly on employees, 
particularly on those who end their employment with 
accrued annual leave seems to me to ignore the 
rationale for annual leave. The leave is not a reward for 
service, that is meant to be accommodated by long 
service leave, rather it is to be a period of "recreation and 
refreshment" [see: Gordon v. Carroll (supra); and Lai 
Corporation Pty Ltd v. Steinberg (supra)]. If that rest is 
not taken there is no reason why it should be paid as if it 
were taken. The employee will not have lost any money, 
apart perhaps from a leave loading, but rather the 
opportunity to be absent from work. I would have 
thought that the considerations which hold that 
accrued sick leave should not be converted to money 
apply with equal force to annual leave. 

I have considerable doubt as to whether the benefits 
said to flow from these applications are in fact as real as 
claimed and not in some cases a positive disadvantage. 
The material submitted to the Commission suggests 
that of the non-award employees in the private sector, 
most are engaged in the professions or in managerial or 
administrative classifications. That is not difficult to 
accept. Very few awards of the Commission apply to the 
professions in the private sector and generally manage- 
ment and administration classifications are not 
included in industry awards. Far from benefiting them 
the Orders now sought could well be a hindrance to 
many of those whose interests the Council on this 
occasion seems concerned to protect. Indeed, many, I 
suspect, would be horrified at the thought that their 
contracts of employment were to be regulated by an out- 
side institution such as the Commission. Certainly, 
there was no indication that any of these people as a 
group wanted such a change. 

There are many small businesses operated by family 
controlled companies employing only members of their 
family. Many tradesmen, plant operators and truck 
drivers, operate this way, as do many of those who work 
in the service industries, such as insurance and business 
consultants. Likewise, more and more of those in the 
professions such as doctors, architects and accountants 
work for companies controlled by themselves. The 
same could be said of many, if not most other 
vocations. For practical purposes they are 'self 
employed" yet still technically employees of their 
companies. In many instances they are the sole 
employee of these companies unless, as is often the case, 

; the spouse of the principal income earner is employed. 
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usually on a part-time basis. The consequence is that 
these people will have to be given the benefit of annual 
and sick leave, whether they want it or not. 

It seems irrational if not bizarre, that these 
companies will have to maintain proper leave records 
and at least accumulate a liability in their books of 
account with respect to annual and sick leave entitle- 
ment which the employees, who as the controllers of the 
companies, may never intend to utilise. I cannot think 
that such an intrusion in the commercial arrange- 
ments of these people is either wanted or warranted. 

The case of employees engaged to perform a 
particular task under a fixed term contract for a period 
of less than a year is deserving of special mention. 
Examples might be computer specialists who are 
employed for six months to install a new programme in 
a particular enterprise, or retirees who are employed 
briefly in a relief capacity, as not infrequently happens 
in the mining industry. In most cases their remunera- 

> tion is fixed on the basis of a price for the work in the 
expectation that there would be no leave benefits. Their 
employment can be likened to that of an independent 
contractor engaged for a specific task. It seems odd that 
they should have to be paid for pro rata annual leave, 
and allowed sick leave. 

Similarly in the case of professional sportsmen, most 
of whose work is seasonal. It hardly seems sensible that 
members of Western Australia's Sheffield Shield 
cricket team or even members of the East Perth Football 
Club should be entitled to paid leave, given the nature of 
their work, or lack of it. There is no evidence of any call 
on their behalf for such leave nor was there shown to be 
a need for it. 

Likewise, I cannot think there is any point in the 
Commission legislating to ensure that chief executives 
and the like of large corporations receive a minimum 
entitlement to annual and sick leave. Hopefully most of 
these people are capable of settling the terms of their 
employment without the assistance of an institution 
such as the Commission. Further, unlike those in 
manual occupations, many chief executives, 
professional people and those who work for their own 
companies work at home and do not work regular 
hours. Often they work as and when required and I 
suspect many attend to business matters, albeit briefly 
from their beach houses or holiday hotels. Are they, 
because they do this, to be regarded as at work or on 
leave? It seems to me to be artificial in the extreme to 
equate people in these vocations with those employees 
who ordinarily are expected to do their work only 
between given hours, or otherwise be paid overtime. To 
its credit the Council saw a dilemma in purporting to 
speak for these people, but fou nd it necessary to do so in 
order to protect those whom it saw as in need of 
protection. That dilemma highlights what is wrong with 
these applications. They are too broad, having little or 
no regard for the needs of particular industries or 
individual employees. 

It was suggested that the class of employees to be 
covered by these claims might be defined by reference 
to level of their income. The trouble is that many 
employees, employed by their own companies, 
particularly those in manual vocations, probably have 
a small income in the form of salaries and wages. In that 
case they could be amongst those who least would want 
the added financial impost of recording leave entitle- 
ments in their books of account. Alternatively, the 
income from wages and salaries of some employees 
bears so little resemblance to the true remuneration for 
their labours as to be unrealistic guide for these 
purposes. It is not uncommon for those who are 
employed by their own family companies to take low 
wages but high dividends from the company. Further, 
in the case of many small enterprises, such as family 

farming companies, the income fluctuates dramatically 
from year to year. It is a consequence of a formulae 
based on income, that in one year an employee of such 
an enterprise will be entitled to annual leave but not in 
the next year, even though the work and vocation does 
not vary. 

It is no answer to these anomalies to say that the 
employees concerned are not likely to complain and 
hence no one will know or care whether the Orders are 
obeyed or not. The plain fact is that once made there is 
an obligation to obey the Orders and the consequences 
of not doing so are grave. Furthermore, it is not rational 
for the Commission to make an Order which it is not 
content to allow to be disobeyed by some people 
because of its shortcomings. Likewise, the fact that these 
problems may, and do occur under the legislation in 
some of the other States is no answer. No one was able to 
say how, if at all, these problems are dealt with in those 
places, but the fact that others have not addressed these 
anomalies is no reason why we should overlook 
them. 

Reliance on interstate comparisons does not, in my 
opinion, advance the Applicant's cause greatly. As to 
the sick leave the interstate comparisons are unhelpful. 
Only in South Australia and Queensland is there any 
statutory benefit. In general terms the entitlement in 
South Australia is for 10 days per year and in 
Queensland it is one week per year for award covered 
employees. In New South Wales there is an automatic 
entitlement for award covered employees of at least one 
week's sick leave per year. The Federal "standard" for 
award covered employees is closer to one week than the 
two here claimed. Even within this State I suspect that 
the Applicant would be hard pressed to show that 10 
days' cumulative sick leave per year is a standard. 
Certainly we were not provided with any information to 
enable us to conclude that there was such a standard. 
The Commission in Court Session in Australian 
Workers Union, Western Australian Branch, Industrial 
Union of Workers v. Australian Iron and Steel Pty Ltd 
(1984) 65 WAIG 2003 expressed reservation as to there 
being such a standard and I doubt that the position has 
changed significantly since then. Entirely new ground 
would therefore be broken if the claim with respect to 
that was successful, with a flow-on potential to award 
regulated employment. 

With respect to annual leave it has to be said that in 
all but South Australia the standard is a legislative one 
and not one fixed by an institution such as the 
Commission. None of the enactments are of recent 
origin. In the case of South Australia, the Industrial 
Commission in the Annual Leave Case (supra) set a 
standard "to be adopted by the Commission". It is not 
clear whether that the standard was set for the purposes 
of section 81 of the Industrial Arbitration Act 1972 so as 
to establish a universal standard. The indications are 
that no such standard has been set, rather the Leave 
Case standard is taken as an "informal one". In any 
event, it is to be noted that this "standard" in the case of 
non-award employees applies only to full-time 
employees. Part-time employees, the category which 
appears to concern the Council the most, would thus 
not have the benefit of that "standard". 

It is to be noted that only in the Northern Territory do 
the statutory entitlements to paid annual leave include 
a loading of l71/2 per cent. Such a loading was expressly 
excluded in the South Australian Annual Leave Case 
(supra). Using the Council's own argument therefore, it 
is difficult to justify the inclusion of such a loading on 
this occasion. There is little or no logic to the loading as 
it is now applied in most awards. Its historical 
justification has long since vanished. The time has 
come to stop the spread of this irrationality if not to do 
away with the irrationality that has found its way into 
the industrial annals of this country. 
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•Whatever the position in other States, I see little merit 
in adopting those standards merely for the sake of 
uniformity. Most of that legislation was enacted at a 
time when little attention was paid to the needs of 
individual enterprises, and when comparative wage 
justice was virtually seen as an end in itself. Since the 
birth of that legislation the need to restructure industry 
in this country has been recognised by union, employer 
and Government representatives. To that end the State 
Principles have been modified to accommodate such a 
need. These Principles clearly restrict any reliance on 
the doctrine of comparative v-ge justice and I do not 
see why that should not apply in a case such as this. 
Whilst the Principles accommodate the flow on of 
"recognised standard provisions of the Commission" 
they nonetheless place much emphasis on the need for 
industry restructuring and an examination of 
enterprise needs. In these circumstances it does not 
seem sensible without something more than mere 
comparisons to lump all employees, irrespective of the 
nature of their working arrangements, into the same 
basket. 

It may be that there are some employees who would 
benefit from prescriptions such as that sought, but the 
plain fact is that there are many who would not only not 
benefit but suffer a significant interference with their 
commercial arrangements which they are not likely to 
want or objectively require. It is not sensible to seize on 
to misfortunes of some to impose on others, particularly 
when there are other alternatives, albeit not as simple as 
those adopted on that occasion. The preferable course, 
it seems to me, is for awards and orders to be made 
covering the specific groups who it is thought are un- 
fairly dealt with under the current arrangements. 

The Council says that it is most concerned to protect 
part-time employees the great bulk of whom it is said, 
have no provision for annual leave or sick leave. Such 
information as there is, however, suggests that the great 
bulk of part-time employment is in the occupations of 
clerks, salespersons, personal service', labourers and 
related workers. Together they account for 
approximately 75 per cent of the part-time salaried and 
wages workforce. They are people who traditionally 
have been or are covered by awards of the Commission 
and to whom unions have ready access. In those 
circumstances there seems, prima facie, no reason why 
the relevant union or unions should not apply for 
general orders to cover them in respect of leave, if there 
is .a need. It must be said again, however, that the 
evidence relating to the number of complaints made to 
the Office of Industrial Relations and applications filed 
with the Commission would not suggest that there is an 
overwhelming demand from those people. 

One can use data of the kind submitted to the 
Commission on this occasion to suit almost any 
argument. Though the figures suggest that many part- 
time employees do not have annual leave benefits, this 
might be justified by reason of their work patterns. If, as 
I suggest is the case, that annual leave is designed to 
provide a period of rest and recuperation from the 
workplace those who work for brief periods in the day or 
week might reasonably be taken to not need this rest 
and recuperation. Indeed, that no doubt is why annual 
recreational leave ordinarily does not fall due until the 
expiration of the year's service, by which time there is 
probably a need for rest. One cannot say that because 
most full-time employees and many part-time 
employees have annual leave and sick leave everybody 
should have it, unless it is argued that everybody should 
be the same irrespective of their circumstances. That I 
would not have'thought is a very rational argument, 
although some might find it philosophically 
attractive. 

The broadbrush approach adopted on this occasion 
is inappropriate. Just as the broadbrush approach was 
rejected as being improper is the Junior Workers Case 
(1985) 65 WAIG 1331, where as here, a General Order 
was sought under section 50(3) of the Act, so should it be 
rejected on this occasion for much the same reasons. 
Not only does such an approach on this occasion 
produce the undesirable consequences or fail to 
address the difficulties already outlined, it has little 
regard for idiosyncracies of particular industries. The 
shut down provisions, for example, proposed by the 
counter-claim of the Minister, which the Council is 
prepared to adopt, are so cumbersome and restrictive 
that I suspect many small businesses would find it 
impossible to comply. The requirement to remain 
closed for a minimum of three weeks, in the absence of 
consent from the workforce where there is a closure of 
the enterprise for annual leave, might be wholly 
impracticable in some small businesses. I would have 
thought a seasonal shut down was something that 
necessarily ought to be tailored to a particular 
enterprise. Furthermore, in an era when the 
Commission's State Wage Principles, through the 
Restructuring and Efficiency Principle and the 
Structural Efficiency Principle place much emphasis 
on encouraging the maintenance and establishment of 
efficiencies in industry if not in particular enteip rises, it 
seems somewhat incongruous for the Commission to 
adopt a broadbrush approach at this time. 

Thus quite apart from any consideration of the effects 
on the economy of the additional costs to industry 
which would result from these applications, a matter 
which by section 26(1 )(d) we are not to overlook, they 
should each be dismissed. 

Appearances: Mr A. Cooke, with him Mr S. Newman, 
appeared on behalf of the Trades and Labor Council. 

Mr J.F. Flood, with him Ms L. Field appeared on 
behalf of the Minister for Labour, Works and 
Services. 

Mr R.H. Gifford appeared on behalf of the 
Australian Mines and Metals Association. 

Mr B.D. Williams appeared on behalf of the 
Confederation of Western Australian Industry (Inc). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Trades and Labor Council of Western Australia 

and 
Confederation of Western Australian Industry (Inc). 

No. 398 of 1988. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER G.J. MARTIN 
COMMISSIONER G.L. FIELDING 

COMMISSIONER J.A. NEGUS. 
1st day of November 1989. 

General Order. 
HAVING heard Mr A. Cooke with him Mr S. Newman 
on behalf of the Trades and Labor Council of Western 
Australia; Mr J.F, Flood with him Ms L. Field on behalf 
of the Minister for Labour, Works and Services; Mr 
R.H. Gifford on behalf of Australian Mines and Metals 
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Association (Inc) and Mr B.D. Williams on behalf of 
the Confederation of Western Australian Industry 
(Inc), the Commission in Court Session pursuant to 
powers conferred on it under the Industrial Relations 
Act 1979, hereby orders. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1.—Scope. 
(a) Subject to subclause (b) of this clause, this Order 

shall apply to each employee as defined in subsection 
7(1) of the Industrial Relations Act 1979 throughout the 
State of Western Australia who is not employed under, 
and subject to an award or industrial agreement made 
pursuant to the Industrial Relations Act 1979 or an 
award of the Australian Industrial Relations 
Commission made pursuant to the Industrial Relations 
Act 1988. 

(b) This Order shall not apply to: 
(i) any employee employed by a public authority 

as defined in subsection (7)( 1) of the Industrial 
Relations Act 1979; or 

(ii) any casual employee: or 
(iii) any employee who is subject to the provisions 

of the Factories and Shops Act 1963. 
(c) Casual employee shall mean an employee who 

has entered into a contract of employment: 
(i) under which the employee is engaged on an 

hourly contract of employment and the 
employment is irregular and not for fixed days 
or at fixed times, or under which there is no 
continuing contract of employment; and 

(ii) the employee is advised on engagement that 
the employment is casual, that there is no 
entitlement to annual leave and that there is 
an identifiable consideration for annual leave 
in payment to the employee. 

2.—Annual Leave Entitlement. 
(a) Except as hereinafter provided, a period of four 

weeks' paid leave shall be allowed to an employee by 
his/her employer after each period of 12 months' service 
with the employer. 

(b) In addition to time worked, the calculation of 12 
months' service shall include: 

(i) all periods of absence from work for which the 
employee is entitled to paid sick leave; 

(ii) Public Holidays as defined in the Public and 
Bank Holidays Act 1972, on which the 
employee was not required to attend work; 
and 

(iii) all periods of annual leave. 
All other periods of absence from work shall not be 

included in the calculation of 12 months' service. 
(c) Where a Public Holiday as defined in the Public 

and Bank Holidays Act 1972 falls during an employee's 
period of annual leave and the employee would have 
been allowed that day off work without deduction of 
pay had the employee not been on annual leave, then 
that employee shall have one additional day of paid 
annual leave added to the period of annual leave for 
each such Public Holiday. 

3.—Payment for Annual Leave. 
(a) Payment for the period of annual leave shall be at 

the rate the employee would have received as his/her 
payment in accordance with the contract of 
employment had the employee not been absent on 
annual leave. The rate shall not include any provision 
for hours in excess of those hours for which the 
employee has been contracted to work on a regular 
weekly basis. 

(b) Where the payment prescribed in subclause (a) of 
this clause cannot be determined, then the payment 
shall be calculated by aggregating the payments made 
to the employee in accordance with the contract of 
employment over the three months immediately prior 
to the period of annual leave and an averaged weekly 
rate shall be determined. This averaged weekly rate 
shall be paid for each week of leave. This calculation 
shall not include any amounts paid to the employee for 
hours worked in excess of those hours for which the 
employee had been contracted to work on a regular 
weekly basis. 

(c) Where an employee has worked a varying 
number of hours per week during any 12 months' 
qualifying period an average number of hours worked 
per week shali be determined for that qualifying period. 
Payment for the period of annual leave shall be made at 
the hourly rate of pay for the average number of hours 
worked per week. 

4.—Taking Annual Leave. 
(a) Subject to the provisions of subclause (d) of this 

clause, each employee shall be given and shall take 
annual leave within six months after the date the leave 
falls due. 

(b) Annual leave shall be taken in not more than two 
periods. 

(c) When an employee is entitled to annual leave 
under this Order, the employee shall receive at least two 
weeks' notice from the employer of the date when it will 
be convenient to the employer that such employee shall 
take the leave. 

(d) Subject to paragraph (a) of this clause, an 
employer who observes a Christmas close down for the 
purpose of granting annual leave may require an 
employee to take his annual leave in not more than two 
periods but neither of such periods shall be less than 
one week. 

(e)(i) By agreement between the employee and the 
employer, annual leave may be taken either 
wholly or partly in advance of the annual 
leave becoming due. 

(ii) Where annual leave is taken in advance in 
accordance with paragraph (i) of this sub- 
clause and the employee's contract of 
employment terminates prior to the 
employee having become entitled to the leave 
taken in advance, the employee shall pay to 
the employer an amount equivalent to the 
difference between the amount of leave to 
which the employee is entitled as determined 
in accordance with subclause (b) of Clause 5. 
— Payment in Lieu of Annual Leave of this 
Order and the amount of leave taken in 
advance. 

(iii) The total amount an employee is entitled to 
take pursuant to this clause shall be reduced 
by the amount of any leave taken in 
advance. 

(f) Notwithstanding any other provision of this 
clause, annual leave may be taken as agreed between 
the employer and the employee, but not by payment as a 
substitute other than in accordance with Clause 5. — 
Payment in Lieu of Annual Leave, of this Order. 
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5.—Payment in Lieu of Annual Leave. 
(a) An employee whose employment terminates 

after completing a 12 months' qualifying period and 
who has not been allowed the leave prescribed under 
this Order in respect of that qualifying period shall be 
given payment in lieu of that leave or, in a case to which 
subclause (e) of Clause 4. — Taking Annual Leave of 
this Order applies, in lieu of so much of that leave as has 
not been allowed unless— 

(i) he/she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 12 
months' qualifying period, an employee lawfully leaves 
his/her employment, or his/her employment is 
terminated for reasons other than misconduct, the 
employee shall.be paid one-thirteenth of the weekly rate 
of pay calculated pursuant to Clause 3. — Payment of 
Annual Leave of this Order for each completed week of 
continuous service. 

6.—Operative Date. 
This Order shall operate on and from the 7th day of 

November 1989. 

FULL BENCH — ' 
Unions — Application for 

alteration of rules — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Section 62. 
Australian Nursing Federation Industrial 

Union of Workers, Perth. 
No. 485 of 1989. 

BEFORE THE FULL BENCH. 
THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS. 
24th day of October 1989. 

Application to alter registered rules — objectors — 
matters objected to adjourned sine die — remaining 
part of application heard — rules of applicant 
complied with — Act complied with — application 
granted in part. 

Reasons for Decision. 
THE PRESIDENT: This was an application by the 
Australian Nursing Federation Industrial Union of 
Workers (the ANF) to amend its registered rules 
pursuant to section 62 of the Industrial Relations Act 
1979 (as amended), ("the Act"). 

The changes sought were set out in an attachment to 
the application and read:— 

Attachment 1. 
Details of Changes Sought to the 
Applicant's Membership Rule. 

1. Opening Sentence: The opening sentence is 
to be reworded from the current cumbersome form 
to the simpler wording as follows:— 

Membership of the Union shall be open to all 
persons who fall within the categories set out in 
subrules (1) and (2) below: 

2. Distinguished Honorary Members: It is 
proposed to move the current subclause (l)(a)(iii) 
to become subclause (2)(iii), with minor rewording 
as underlined, for simplicity as follows:— 

(iii) who have had conferred upon them by 
the Council the title of "Distinguished 
Honorary Member" for distinguished 
service in or for the nursing profession. 
Not more than three persons shall be 
accorded this category of membership in 
any year. 

3. Subclause 2. 
(a) The opening sentence of this subclause 

has been reworded to simpler wording as 
follows:— 

Honorary members who shall not be 
entitled to take any part in any elections 
or to vote on any matter. 

(b) Subclause 2 paragraph (ii) has had the 
general wording currently placed after 
the semi-colon moved down to the end of 
the subclause and reworded in the first 
few words as underlined: 

Providing that no form of honorary 
membership shall be open to such 
persons who come within the definition 
of "employer" within the meaning of the 
Industrial Relation Act 1979 as 
amended. 

4. Delete the last paragraph of the current 
membership rule, giving an exclusion to persons 
who are members or eligible to be members of the 
WA PNA. 

The rule changes sought related to the union's 
eligibility for membership rule. Rule 4.— 
Membership. 

The rule changes fell into two clear categories; those 
changes which related to honorary membership 
(referred to in paragraphs 1, 2 and 3 above) and that 
change which related to the eligibility of members of the 
WA PNA to become members of the ANF (paragraph 4 
above). 

Notices of objection were filed by the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch and the West 
Australian Psychiatric Nurses' Association (Union of 
Workers). 

The two objectors in the matter were concerned with 
the change that related to the eligibility of Psychiatric 
Nurses to be members of the ANF. 

An application was made at the commencement of 
proceedings by the ANF for those proceedings relating 

; to paragraph 4 in attachment 1 to the application to be 
adjourned. It was submitted by the ANF that there were 
some delicate negotiations proceeding between the 
ANF and the WA PNA on the question of the future of 
the two organisations. The union sought an 
adjournment of all proceedings relating to the 
eligibility of WA PNA members to be members of the 
ANF. 

That is the union sought to adjourn that part of its 
application outlined in paragraph 4 in attachment 1 of 
the application which says: 

4. Delete the last paragraph of the current 
membership rule, giving an exclusion to persons 
who are members or eligible to be members of the 
WA PNA. 

The two objecting unions confirmed that their 
objections related to the said item 4 and that they 
consented to the application for adjournment. That 
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having been the case the application was adjourned in 
so far as it related to paragraph . 4 of Attachment 1 
(Exhibit 1 in these proceedings). 

Proceedings then continued in relation to 
paragraphs 1, 2 and 3 of attachment 1. 

It was submitted by the ANF that the amendments 
proposed in paragraphs 1. 2 and 3 were to eliminate 
confusion as to the standing of those members by 
placing them under the heading of honorary members 
in subrule 2. 

We are satisfied that the provisions of the Act 
applicable, particularly section 62 and section 55 have 
been complied with as have the rules of the applicant 
organisation. The Registrar will be authorised to 
register the proposed alterations which are set out in 
paragraphs 1, 2 and 3 of Attachment 1 to the 
application. 

Appearances: Ms J. Siddins on behalf of the 
Australian Nursing Federation Industrial Union of 
Workers, Perth. 

Ms S. Jackson on behalf of the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch. 

Mr A. Drake-Brockman (of Counsel) on behalf of the 
West Australian Psychiatric Nurses' Association 
(Union of Workers). 

Schedule. 
The following amendments are to Rule 4.— 

Membership. 
Delete the opening sentence and replace with the 

following: 
Membership of the Union shall be open to all 

persons who fall within the categories set out in 
subrules (1) and (2) below: 

Move current subclause (l)(a)(iii) to become 
subclause (2)(iii) with the following rewording: 

(iii) who have had conferred upon them by the 
Council the title of "Distinguished Honorary 
Member" for distinguished service in or for 
the nursing profession. Not more than three 
persons shall be accorded this category of 
membership in any year. 

Delete the opening sentence of subclause 2 and 
replace it with the following: 

Honorary members shall not be entitled to take 
any part in any elections or to vote on any 
matter. 

Delete subclause 2 paragraph (ii) and replace it with 
the following: 

Providing that no form of honorary membership 
shall be open to such persons who come within the 
definition of "employer" within the meaning of the 
Industrial Relations Act 1979 as amended. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Australian Nursing Federation 
Industrial Union of Workers. 

No. 485 of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, P.J. SHARKEY Esq 
COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS. 
19th day of October 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 18th day of October 1989 and having 
heard Ms J. Siddins on behalf of the applicant and there 
having been no objection to the proposal to alter the 
rules insofar as they are contained in paragraphs 1, 2 
and 3 of Attachment 1 to the application. Exhibit 1 in 
these proceedings, and the Full Bench having delivered 
judgment on the matter on the 18th day of October 1989 
wherein it unanimously granted the application insofar 
as the same related to paragraphs 1,2 and 3 in Exhibit 1, 
and undertook to give reasons therefor, it is this day the 
18th day of October 1989 ordered that the Registrar be 
authorised to effect the alteration to the rules of the 
applicant union which are contained in the schedule 
attached hereto. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.l President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 62. 

The Australian Nursing Federation 
Industrial Union of Workers. 

No. 485(1) of 1989. 
BEFORE THE FULL BENCH. 

THE PRESIDENT, PJ. SHARKEY Esq 
COMMISSIONER G.G. HALLIWELL 

COMMISSIONER J.A. NEGUS. 
19th day of October 1989. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 18th day of October 1989 and having 
heard Ms J. Siddins on behalf of the applicant and Mr A 
Drake-Brockman (of Counsel) on behalf of the West 
Australian Psychiatric Nurses' Association (Union of 
Workers) as an objector and Ms S. Jackson on behalf of 
the Federated Miscellaneous Workers' Union of 
Australia as an objector, and an application having 
been made by the Australian Nursing Federation, 
Industrial Union of Workers to adjourn that part of the 
application referred to in paragraph 4 of the application 
to alter the registered rules of the Australian Nursing 
Federation, Industrial Union of Workers, and the 
objecting organisations having consented to the 
adjournment, it is this day the 18th day of October 1989, 
ordered that the application contained in paragraph 4 
of the application to amend the rules of the Australian 
Nursing Federation, Industrial Union of Workers be 
ajdourned sine die. 

By the Full Bench, 
(Sgd.) PJ. SHARKEY, 

[L.S.l President. 
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COMMISSION IN 

COURT SESSION — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers Union 
of Australia — Western Australian Branch 

and Others 
and 

Coca Cola Bottlers and Others. 
No. 560 of 1988. 

The Construction, Mining and Energy Workers Union 
of Australia — Western Australian Branch 

and 
Royal Agricultural Society (Inc) and Others. 

No. 561 of 1988. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

AC Electrical Engineering Pty Limited 
and Others. 

No. 1467D of 1988. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

21st day of August 1989. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. By these 
applications the unions seek to vary the Engine Drivers 
(General) Award No. 21A of 1977, the Building Trades 
Award No. 31 of 1966 and the Metal Trades (General) 
Award No. 13 of 1965 to provide employees with access 
to superannuation. The applications are opposed. 

In the September 1988 State Wage Case (68 WAIG 
2412) the Commission indicated that applications for 
superannuation which will operate by common rule 
may be considered by a single Commissioner and that 
the procedural steps adopted in the Security Industry 
Superannuation Award (68 WAIG 1031) may be 
followed. 

The present applications, if successful, will have 
common rule effect. Notices were published in the daily 
press on 28 April 1989 informing employers bound by 
each of the awards that claims were before the 
Commission to vary the awards to prescribe that 
employees shall be provided with occupational 
superannuation based upon three per cent of an 
employee's ordinary weekly rate of wage. 

A range of issues associated with the applications 
were negotiated between the respective parties and 
discussed in proceedings before single Commissioners. 
The applications now come before the Commission in 
Court Session pursuant to section 27(l)(t) of the Act. 
The positions of the parties have crystallised to the 
extent that there is a fundamental issue to be 
determined which is common to each award 
application. It is whether or not in the circumstances for 
these awards, common rule effect should be given to the 
provision of occupational superannuation. This is the 
only matter that the Commission is asked to address on 
the application to amend the Metal Trades (General) 
Award. The other applications also involve the 

determination of operative dates and the operation of 
proposed occupational superannuation arrangements 
in conjunction with the Building Unions 
Superannuation Scheme. 

The applications attract intervention from the Trades 
and Labor Council of Western Australia (the Council), 
the Confederation of Western Australian Industry (Inc) 
(the Confederation) and the Australian Mines and 
Metals Association (Inc) (the Association). The 
Christian Fellowship known as Brethren also 
intervened to establish an exemption in the event that 
orders issue from these proceedings which would 
restrict the choice of occupational superannuation 
funds. 

In the September 1988 State Wage Decision provision 
is made for the Superannuation Principle. It states: 

Superannuation. 
(a) Pursuant to the Industrial Relations Act, 

agreements may be approved, consent awards 
made or matter determined providing for employer 

. contributions to approved superannuation 
schemes for employees: 

(i) to operate from a date determined or 
approved by the Commission; and 

(ii) which do not involve the equivalent of a 
wage increase in excess of three per cent of 
ordinary time earnings of employees. 

(b) Where, following a claim for employer 
contributions to approved superannuation 
schemes for employees, the parties are unable to 
negotiate an agreement consistent with this 
Principle, and conciliation proceedings before the 
Commission have also failed to achieve such an 
agreement, the Commission shall, subject to the 
provisions of the Act, arbitrate on that claim. 

(c) In any case in which the Commission 
determines, pursuant to (b) of this Principle, that a 
claim or part thereof should be granted, it shall 
award no more than 1.5 per cent of ordinary time 
earnings to operate no earlier than 9 September 
1988 and no more than a further 1.5 per cent to. 
operate no earlier than 1 January 1989; provided 
that in any such case determined to operate on or 
after 1 January 1989, the Commission may award 
three per cent of ordinary time earnings. 

(d) The Commission will not grant retrospective 
operation for any matters determined in 
accordance with this Principle. 

(e) For the purposes of this Principle, approved 
superannuation scheme means a scheme 
approved in accordance with the Commonwealth 
Operational Standards for Occupational 
Superannuation Funds. 

It is the applicants' case that there is no prohibition 
on creating the availability of occupational 
superannuation by an award provision which will have 
common rule effect. Indeed, it is claimed that in the 
circumstances of these awards, this avenue provides the 
most orderly and rational basis for implementing the 
entitlement under the Principles of Wage Fixation. In 
this respect the applications are characterised as a 
"mopping-up" exercise to extend superannuation to 
those employees who have not already been covered in 
enterprise agreements. 

The unions submit that reference to the Security 
Industry Superannuation Case (supra) merely endorses 
a procedure whereby a notice is placed in the daily press 
to inform employers that an application has been 
lodged with the Commission. If indeed reference to the 
Security Industry Superannuation Award infers that 
special circumstances need to be demonstrated, it is 
sufficient, in the unions' view, that the availability of 
occupational superannuation under the Principles of 
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the past three years is justification in itself. In other 
words, the extension of occupational superannuation 
to pickup the minority of workers under a common rule 
application warrants special consideration. The 
common rule application is, in the unions' view, a 
continuation of the evolutionary process whereby the 
availability of superannuation has progressed from 
being a productivity offset, to an entitlement which may 
now be determined by arbitration. 

With particular reference to the metal trades 
industry, it is argued that common rule applications are 
the traditional means by which the industry, as a whole, 
accommodates changes in terms and conditions of 
employment. Matters involving the reduction of 
ordinary hours of work from 40 hours to 38 hours per 
week (62 WAIG 827), the Second Tier Wage Adjustment 
(68 WAIG 1961) and the implementation of the 
Tradesman Special Class classification (69 WAIG 1302) 
are cited as examples of this tradition. 

The Council supports the applicant unions' 
submissions pointing out the extent to which 
negotiations have taken place between the parties 
regarding these applications. It submits that the 
availability of superannuation should be seen in the 
wider context of social and economic policy within 
which the centralised wage fixing system plays its 
part. 

Those respondents that registered their opposition to 
the three applications, support the principle that 
employees should have access to superannuation 
schemes. However, they argue that the matter is 
properly the concern of the parties directly involved 
and should therefore be progressed on the basis of 
company or enterprise agreements with recourse to 
arbitration only when settlements cannot be reached. 
They submit that to date implementation of 
superannuation has been orderly and that there is 
nothing to suggest that this will not continue. They 
assert that a common rule approach to superannuation 
cannot adequately address the diversity of needs that 
exist in the range of industries covered by these three 
awards. 

For the availability of superannuation under a 
common rule award provision to be established, the 
respondents contend that the tests set down in the 
Security Industry Superannuation Case (supra) should 
be met. The unions must show that a common rule 
application is the most orderly and rational method of 
progressing the benefit. The operation of 
superannuation by common rule must be shown to 
contribute to the industrial relations environment and 
to the integrity of the wage fixing package. 

In the respondents' view, the industries covered by 
the three awards now the subject of applications to be 
varied can be distinguished from the security industry. 
In these applications agreements has not been reached 
with employers. There is no commercial imperative for 
all employers to be treated the same. There is not one 
industry under each award which will be affected but 
rather a range of industries. Unlike the retail shopping 
industry for instance, where the introduction of 
extended trading hours gave rise to the recognition of a 
special case and the introduction of superannuation 
under common rule, there are no circumstances in 
industries covered by these awards which should cause 
the Commission to act in a manner which will have an 
across the board effect. Moreover, the respondents 
assert that the advent of superannuation by common 
rule will not contribute to a stable industrial relations 
environment in instances where the minority of 
employees in enterprises who are covered by these 
awards will receive an entitlement before the majority 
of their colleagues. The introduction of superannuation 
will impose an economic burden on employers who are 
unidentified for the purposes of these applications. 

The Confederation reaffirms the submissions of the 
respondents as to the need for implementing 
superannuation through a company by company or an 
enterprise by enterprise approach. It opposes the view 
which the Council advocates of considering 
superannuation within the broader context of social 
and economic policy. Together with the Association it 
claims that there are no special circumstances akin to 
those which are identified in Security Industry 
Superannuation Case (supra) which warrants common 
rule variation to these awards. 

It is clear from the State Wage Decisions in 1986 and 
1987 (66 WAIG 1139 and 67 WAIG 435) that 
occupational superannuation was not then generally 
available on an across-the-board basis. Such an 
approach would have been inconsistent with the 
orderly implementation of superannuation under the 
Principles at that time. In that period restructuring and 
efficiency initiatives in industry were directed at the 
enterprise level. Access to superannuation was to 
proceed on a company or enterprise basis with recourse 
to arbitration as a last resort. It was in this context that in 
March 1988 the Commission considered the Security 
Industry Superannuation Award (supra). In that 
decision the Commission states: 

We cannot accept that the wording of the 
Principle reflects an intention to deny the 
provision of superannuation by common rule. 
However, we do accept that it must be shown that 
there are special circumstances that justify that 
course being taken. These may be found in the 
nature of the industry and by the applicant 
demonstrating that the common rule application is 
the most rational and orderly method by which the 
entitlement can be introduced. The operation of 
superannuation by a common rule must be shown 
to contribute to the industrial relations 
environment of the industry so that the integrity of 
the wage fixation package can be maintained. 

(Supra p. 1103.) 
Since that decision, the Commission in Court 

Session in the September 1988 State Wage Case has 
accommodated the possibility of superannuation by 
common rule application and has indicated the process 
by which such matters may be progressed by the 
Commission. This approach to the implementation of 
superannuation under the Principles of Wage Fixation 
reflects the change in focus from the enterprise to 
industry level under award restructuring pursuant to 
the Structural Efficiency Principle. 

Occupational superannuation is an integral part of 
the Principles of Wage Fixation. 

As such we consider that: 
(1) A common rule application must be 

consistent with an orderly and rational 
method of implementation and with the 
maintenance of a workable industrial 
relations and wage fixing environment. 

(2) The opportunity to pursue superannuation by 
common rule application does not relieve the 
applicant of the requirement to undertake 
negotiations with a view to reaching agree- 
ment. 

(3) The opportunity for employees to participate 
in occupational superannuation schemes 
should not be illusory. 

(4) The failure of some unions to endeavour to 
achieve provision for the availability of 
occupational superannuation for their 
members should not act to the detriment of 
other employees who are employed in the 
same enterprise or industry. 
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(5) The fact of whether or not an applicant union 
is, pursuant to the September 1988 State Wage 
Decision committed to positively participate 
in a fundamental review of the award under 
the Structural Efficiency Principle is a matter 
which may be taken into account in consider- 
ing the application of superannuation by 
common rule. 

(6) Apart from those matters already cited there 
may be special circumstances associated with 
an industry or its award structure which 
dictate that a common rule application is the 
most orderly and rational basis on which to 
proceed. 

There is sufficient evidence before us to conclude that 
there have been extensive negotiations between the 
parties on the applications before us. The procedure 
accepted by the Commission in processing these claims 
has afforded employers sufficient opportunity to par- 
ticipate in negotiations. From what was said to us, 
agreement has been reached on a number of issues 
which go to the operation of occupational superannua- 
tion schemes albeit that the fundamental issue of 
common rule application has remained outstanding. 

A review of the Commission's records indicates that a 
number of enterprise and industry superannuation 
agreements have been entered into by the applicant 
unions in areas of employment covered by the awards 
for which variations are now sought. However, the 
agreements registered with the Commission do not 
disclose the full extent to which superannuation is 
available. As the Confederation points out there are 
many employers who provide superannuation benefits 
to their employees under arrangements which have not 
been brought before the Commission. Also there are 
some employees that are members, or who are eligible 
to be members, of the applicant unions that have been 
included in enterprise superannuation agreements 
negotiated by other unions as a result of the mosaic of 
award coverage which overlays the operations of many 
of the respondents to the awards presently before us. 

On balance we cannot discern any overriding 
impediment to the introduction of superannuation by 
common rule award variation to the Engine Drivers 
(General) Award, the Building Trades Award and the 
Metal Trades (General) Award. The nature and diver- 
sity of industries to which these awards apply are not 
such as to make the availability to occupational 
superannuation by common rule inconsistent with the 
Principles of Wage Fixation nor to act to the detriment 
of the industrial relations environment generally. On 
the contrary, to reject the claims and thereby insist upon 
a protracted exercise of company by company applica- 
tions for superannuation would in many instances 
render the availability of the benefit so remote as to be 
illusory. 

We now turn to those matters which are particular to 
application Nos. 560 and 561 of 1988. These are the date 
of operation of award amendments and the "no 
reduction" provision where an employer is contributing 
to the Building Unions Superannuation Scheme. On 
the first of these matters, the Superannuation Principle 
is specific. The Commission will not grant retrospective 
operation for any matters determined in accordance 
with this Principle. We will adhere to this stricture. The 
proposed amendments recognise that it will take some 
time to attend to the administrative requirements for 
establishing a superannuation scheme. The award 
amendment in each case will have effect from a current 
date and by operation of the relevant subclause, 
employers shall within one month of the introduction 
of the clause execute the appropriate trust deed. 

The applicant unions' proposal to include provision 
for an employer to maintain a level of contribution to 
superannuation at "not less than any other amount that 
is already being paid into any construction industry 
superannuation scheme to which the employer is a 
party" does not specifically identify the Building 
Unions' Superannuation Scheme, although that is the 
scheme with which parity is being sought. 

An employer's liability to occupational superannua- 
tion determined in accordance with the Principles, is 
limited to an amount being three per cent of an 
employee's ordinary time earnings. A superannuation 
scheme for the purpose of the Principle is one which is 
approved in accordance with Commonwealth Opera- 
tional Standards for Occupational Superannuation 
Funds. On what was put to us it is apparent that, at the 
least, the first of these constraints will not be met if the 
"no reduction" provision which is being claimed is 
endorsed. The Commission cannot give de facto 
recognition to a scheme which itself has not been shown 
to conform with the Superannuation Principle. 

We are not satisfied that the inclusion of the "no 
reduction" provision would be consistent with the 
integrity of the wage fixing package and would contribute 
to a workable industrial relations environment. We reject 
this aspect of the application. 

In Matter Nos. 560 and 561 of 1988 the award provision 
for superannuation should reflect the exemption that was 
accepted by the applicant unions for the Christian 
Fellowship known as Brethren. We would also press an 
acceptance of this accommodation on the applicant 
unions party to the Metal Trades (General) Award. 

We require the applicant unions in Matter Nos. 560 and 
561 of 1988 to submit to the Commission amended 
schedules to express agreements negotiated with 
employers immediately prior to the hearing and the 
matters determined by the Commission herein. 

With respect to Application No. 1467D of 1988 it is now 
up to the applicant unions to progress this matter through 
negotiations with employers as foreshadowed in the 
submissions to us. The applicant unions may then seek 
the due process of the Commission. 

Appearances: Ms BJ. Love appeared on behalf of the 
Construction, Mining and Energy Workers Union of 
Australia —Western Australian Branch. 

Mr J. Sharp-Collett appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 

Mr PJ. Cooke appeared on behalf of the 
respondents. 

Mr PJ. Gethin appeared as an intervener in matters 
relating to the Metal Trades (General) Award. 

Mr R. Gifford appeared on behalf of the Australian 
Mines and Metals Association of Western Australia. 

Mr A. Cooke appeared as intervener on behalf of the 
Trades and Labor Council of Western Australia. 

Mr J.N. Uphill appeared as intervener on behalf of the 
Confederation of Western Australian Industry (Inc). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' Union 

of Australia — Western Australian Branch 
and 

Massey-Ferguson (Australia) Limited 
and Others. 

No. 560 of 1988. 
ENGINE DRIVERS' (GENERAL) 

AWARD No. 21A of 1977. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLF.MAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

31st day of October 1989. 

HAVING heard Ms B. Love on behalf of the Construc- 
tion, Mining and Energy Workers' Union of Australia — 
Western Australian Branch and Mr P. Cooke on behalf of 
the Respondents, appearing as interveners; Mr P.J. 
Gethin on behalf of the Brethren, Mr T. Bickford on 
behalf of the Metal Trades Federation, Mr A. Cooke on 
behalf of the Trades and Labor Council of Western 
Australia and Mr J. Uphill on behalf of the Confederation 
of Western Australian Industry Inc. the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (General) Award No. 21A 
of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 2— Arrangement: After Clause 22.— 

Dispute Settlement Procedure insert a new number and 
title: 

23. Superannuation. 
2. Clause 23.—Superannuation: Insert after Clause 

22.—Dispute Settlement Procedure a new Clause 23.— 
Superannuation in the following terms: 

23.—Superannuation. 
(1) Application. 

(a) Subject to the provisions of subclause (4) 
— Exemptions of this clause, each 
employer to whom this award applies 
shall execute an agreement to become a 
participating employer in the preferred or 

an approved Occupational Superannua- 
tion Scheme, within one month of the 
enactment of this clause. 

(b) For the purpose of this award the 
preferred Occupational Superannuation 
Scheme is the Westscheme. 

(c) For the purpose of this award an 
approved Occupational Superannuation 
Scheme is one which complies with the 
standards for occupational super- 
annuation schemes under the 
Occupational Supperannuation 
Standards Act 1987 and Regulations 
made thereunder. 

(2) Contributions. 
(a) Subject to the provisions of subclause (3) 

— Exemptions of this clause each 
employer shall make monthly contribu- 
tions to the fund in respect of all eligible 
employees at the rate of three per cent of 
ordinary time earnings. 

(b) Eligible employees are all full-time and 
part-time employees to whose employ- 
ment this award applies and whose length 
of employment with the employer 
exceeds one month. 

(c) Subject to the provisions of subclauses (3) 
and (4) of this clause, contributions shall 
be made in respect of each current eligible 
employee from the date the employer 
executes the fund trust deed. Contribu- 
tions in respect of all other eligible 
employees shall be made from com- 
mencement of employment with the 
employer but in no case prior to the date 
the employer executes the fund trust 
deed. 

(d) Ordinary time earnings shall include 
base rate, supplementary payments, over 
award payments, shift allowance and 
leading hand allowance. 

(e) Contributions shall be paid for all 
periods during which the eligible 
employee is in receipt of payments from 
the employer under the Workers' Com- 
pensation and Assistance Act and during 
which the employee is employed by the 
employer. 

(1) Subject to the trust deed an employer 
shall not be required to contribute during 
periods of unpaid leave in excess of 38 
hours. 

(g) Subject to the trust deed an employer 
shall not be required to contribute during 
periods of unauthorised absence in 
excess of eight hours. 

(3) Employee Entry into Fund. 
(a) On executing the fund trust deed the 

employer shall provide each current 
employee with an application form and 
documentation explaining the fund. 

(b) If an employee fails to return to the 
employer a completed application form 
to the join the fund within two weeks of 
receipt the employer shall provide a 
reminder notice together with an 
application form and documentation 
explaining the fund to the employee. 

(c) If the employee fails to complete and 
return the application to join the fund 
within two weeks of receipt of the second 
form no contribution need be made in 
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respect of that employee until such time 
as a completed application form is 
received by the employer. 

(d) It shall be the responsibility of the 
employer to ensure that all new 
employees complete an application to 
join the fund during the first month of 
employment. 

Provided that where an eligible 
employee refuses to complete an 
application to join the fund the employer 
shall notify the union in writing of the 
employees refusal to do so. 

(4) Exemptions. 
(a) Employers of eligible employees who are 

covered by a Superannuation Order or 
Award made pursuant to the Industrial 
Relations Act 1979 shall be exempted 
from the provisions of this clause in 
respect of those employees to whose 
employment the said Order or Award 
applies. 

(b) Employers of eligible employees who are 
contributing to a Superannuation Fund, 
in accordance with an Order or Award 
made pursuant to the Industrial 
Relations Act 1979, the Conciliation and 
Arbitration Act 1904 or the Industrial 
Relations Act 1988 for a majority of 
employees and, at the date of issue of this 
Order, make payment for eligible 
employees covered by this award in 
accordance with that Order or Award 
shall be exempt from the provisions of 
this clause. 

(c) Employers of eligible employees who are 
covered by the Local Government 
Superannuation Act 1980 shall be exempt 
from the provisions of this clause in 
respect of those employees to whose 
employment the said Act applies. 

(d) Where an employer intends to join an 
approved Occupational Superannuation 
Scheme other than Westscheme the 
employer shall notify the appropriate 
union(s) prior to so doing. 

In the event of a dispute the matter shall 
be referred to the Western Australian 
Industrial Relations Commission. 

(e) Any other approved occupational 
superannuation fund to which an 
employer or eligible employee who is a 
member of the religious fellowship 
known as Brethren elects to contribute. 

(f) An employer may make application to 
the Western Australian Industrial 
Relations Commission for exemption 
from the provisions of this clause and 
until proceedings before the Western 
Australian Industrial Relations 
Commission are finalised the provisions 
of this clause shall be deemed to have 
been complied with. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
and 

Coca Cola Bottlers Perth and Others. 
No. 561 of 1988. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLE MAN 

COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

31st day of October 1989. 

HAVING heard Ms B. Love on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch and Mr P. 
Cooke on behalf of the Respondents, appearing as 
interveners; Mr P.J. Gethin on behalf of the Brethren, 
Mr T. Bickford on behalf of the Metal Trades 
Federation, Mr A. Cooke on behalf of the Trades and 
LaborCouncil of Western Australia and Mr J. Uphill on 
behalf of the Confederation of Western Australian 
Industry Inc. the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades Award 1968 No. 31 of 
1966 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of November 
1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After Clause 37.— 

Avoidance of Industrial Disputes insert a new number 
and title: 

38. Superannuation. 
2. Clause 38.—Superannuation: Insert after Clause 

37.—Avoidance of Industrial Disputes a new Clause 
38.—Superannuation in the following terms: 

38.—Superannuation. 
(1) Application. 

(a) Subject to the provisions of subclause (4) 
— Exemptions of this clause, each 
employer to whom this award applies 
shall execute an agreement to become a 
participating employer in the preferred or 
an approved Occupational Superannua- 
tion Scheme, within one month of the 
enactment of this clause. 

(b) For the purpose of this award the 
preferred Occupational Superannuation 
Scheme is the Westscheme. 

(c) For the purpose of this award an 
approved Occupational Superannuation 
Scheme is one which complies with the 
standards for occupational super- 
annuation schemes under the 
Occupational Supperannuation 
Standards Act 1987 and Regulations 
made thereunder. 
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(2) Contributions. 

(a) Subject to the provisions of subclause (3) 
— Exemptions of this clause each 
employer shall make monthly contribu- 
tions to the fund in respect of all eligible 
employees at the rate of three per cent of 
ordinary time earnings. 

(b) Eligible employees are all full-time and 
part-time employees to whose employ- 
ment this award applies and whose length 
of employment with the employer 
exceeds one month. 

(c) Subject to the provisions of subclauses (3) 
and (4) of this clause, contributions shall 
be made in respect of each current eligible 
employee from the date the employer 
executes the fund trust deed. Contribu- 
tions in respect of all other eligible 
employees shall be made from com- 
mencement of employment with the 
employer but in no case prior to the date 
the employer executes the fund trust 
deed. 

(d) Ordinary time earnings shall include 
base rate, supplementary payments, over 
award payments, shift allowance and 
leading hand allowance. 

(e) Contributions shall be paid for all 
periods during which the eligible 
employee is in receipt of payments from 
the employer under the Workers' Com- 
pensation and Assistance Act and during 
which the employee is employed by the 
employer. 

(0 Subject to the trust deed an employer 
shall not be required to contribute during 
periods of unpaid leave in excess of 38 
hours. 

(g) Subject to the trust deed an employer 
shall not be required to contribute during 
periods of unauthorised absence in 
excess of eight hours. 

(3) Employee Entry into Fund. 

(a) On executing the fund trust deed the 
employer shall provide each current 
employee with an application form and 
documentation explaining the fund. 

(b) If an employee fails to return to the 
employer a completed application form 
to the join the fund within two weeks of 
receipt the employer shall provide a 
reminder notice together with an 
application form and documentation 
explaining the fund to the employee. 

(c) If the employee fails to complete and 
return the application to join the fund 
within two weeks of receipt of the second 
form no contribution need be made in 
respect of that employee until such time 
as a completed application form is 
received by the employer. 

(d) It shall be the responsibility of the 
employer to ensure that all new 
employees complete an application to 
join the fund during the first month of 
employment. 

Provided that where an eligible 
employee refuses to complete an 
application to join the fund the employer 
shall notify the union in writing of the 
employees refusal to do so. 

(4) Exemptions. 
(a) Employers of eligible employees who are 

covered by a Superannuation Order or 
Award made pursuant to the Industrial 
Relations Act 1979 shall be exempted 
from the provisions of this clause in 
respect of those employees to whose 
employment the said Order or Award 
applies. 

(b) Employers of eligible employees who are 
contributing to a Superannuation Fund, 
in accordance with an Order or Award 
made pursuant to the Industrial 
Relations Act 1979, the Conciliation and 
Arbitration Act 1904 or the Industrial 
Relations Act 1988 for a majority of 
employees and, at the date of issue of this 
Order, make payment for eligible em- 
ployees covered by this award in 
accordance with that Order or Award 
shall be exempt from the provisions of 
this clause. 

(c) Employers of eligible employees who are 
covered by the Local Government 
Superannuation Act 1980 shall be exempt 
from the provisions of this clause in 
respect of those employees to whose 
employment the said Act applies. 

(d) Where an employer intends to join an 
approved Occupational Superannuation 
Scheme other than Westscheme the 
employer shall notify the appropriate 
union(s) prior to so doing. 

In the event of a dispute the matter shall 
be referred to the Western Australian 
Industrial Relations Commission. 

(e) Any other approved occupational 
superannuation fund to which an 
employer or eligible employee who is a 
member of the religious fellowship 
known as Brethren elects to contribute. 

(1) An employer may make application to 
the Western Australian Industrial 
Relations Commission for exemption 
from the provisions of this clause and 
until proceedings before the Western 
Australian Industrial Relations 
Commission are finalised the provisions 
of this clause shall be deemed to have 
been complied with. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Amalgamated Metal Workers and Shipwrights 

Union of Western Australia and Others 
and 

AC Electrical Engineering Pty Limited 
and Others. 

No. 1467(D) of 1988. 
METAL TRADES (GENERAL) 

AWARD 1966 No. 13 of 1965. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER GJ. MARTIN 
COMMISSIONER C.B. PARKS. 

31st day of October 1989. 

HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Mr Hemery on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch). Perth and Mr P. Cooke 
on behalf of the Respondents, appearing as interveners; 
Mr P..I. Gethin on behalf of the Brethren. Mr T. 
Bickford on behalf of the Metal Trades Federation, Mr 
A. Cooke on behalf of the Trades and Labor Council of 
Western Australia and Mr J. Uphill on behalf of the 
Confederation of Western Australian Industry Inc. the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Metal Trades (General) Award 1966 No. 
13 of 1965 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1989. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN. 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

word 34.—Deleted and insert the following: 
34. Superannuation. 

, 2. Clause 34.—Superannuation: AfterClause 33A.— 
Redundancy replace 34.—Deleted with the following 
new clause: 

34.—Superannuation. 
(1) Definitions: For the purpose of this 

clause— 
(a) "Eligible employee" means an employee 

who is, or becomes, a member of the 
superannuation fund selected in 
accordance with subclause (3) of this 
clause and who is — 

(i) a weekly employee with not less 
than four weeks of continuous 
service with the employer; or 

(ii) a casual employee who has — 
(aa) had a start with the 

employer on 30 days in a 
period not greater than one 
year, provided that such 
period does not commence 

earlier than a date pre- 
ceding one year from the 
operation of this clause; 
and 

(bb) achieved an average, in the 
case of a junior employee, 
of at least 12 hours per week 
and, in the case of adult 
employees, employment of 
at least six hours per week 
with the employer during 
the month immediately 
preceding any day the 
employer would, but for 
this definition, be required 
to make superannuation 
contributions prescribed in 
subclause (2) of this 
clause. 

(b) "Ordinary time earnings" means an 
employee's award classification rate 
(including supplementary payment) any 
regular over award payment, tool allow- 
ance, leading hand allowance and shift 
loading, including weekend and public 
holiday rates where the shift worked is 
part of the employee's ordinary hours of 
work. 

All other allowances and payments are 
excluded. 

(c) "Act" means the Occupational Super- 
annuation Standards Act 1987. 

(d) "Regulations" means the Occupational 
Superannuation Standards Regulations. 

(2) Contributions. 
(a) In accordance with this clause and 

subject to the Trust Deed of the Fund, on 
behalf of each eligible employee an 
employer shall contribute to a super- 
annuation fund which complies with the 
Act and Regulations a superannuation 
contribution, equivalent to three per cent 
of such eligible employee's ordinary time 
earnings. 

(b) Provided that upon completion of the 
qualifying period specified in subclause 
(1) of this clause, contributions on behalf 
of each eligible employee shall apply 
from the date of commencement of 
employment of such employee. 

(c) Provided further that the contributions 
offered by an existing Fund of which the 
eligible employee is a member may be 
improved to the extent that they are 
equivalent to those prescribed by para- 
graph (a) of this subclause and are in 
accordance with the Act and Regula- 
tions. 

(d) The contributions required herein shall 
be made to the relevant Fund in the 
manner and at the times specified by the 
terms of the Fund or any agreement 
between the employer and Trustees of the 
Fund. 

(3) Superannuation Fund. 
(a) The employer shall make superannua- 

tion contributions, or improvements 
pursuant to this clause, to any of the 
following Funds selected by the 
employer— 

(i) the Westscheme Superannuation 
Scheme; or 



(ii) any Fund agreed between the 
employer and eligible employees, 
and their Union or Unions, where 
applicable; or 

(iii) any Fund which has application to 
employees in the principal 
business of the employer, where 
eligible employees covered by this 
Award are a minority of award- 
covered employees. 

(iv) any other approved occupational 
superannuation fund to which an 
employer or eligible employee 
who is a member of the religious 
fellowship known as Brethren 
elects to contribute. 

(b) Provided that an employer shall not be 
compelled to contribute to more than one 
Fund in respect of eligible employees 
employed under this Award. 

(c) Subject to the terms of this clause, where 
there is a dispute over the choice of Fund 
to be utilised by an employer, the matter 
shall be referred to the Western 
Australian Industrial Relations 
Commission for determination. 

(4) Fund Membership. 
(a) The employer shall make an eligible 

employee aware of his/her entitlements 
under this clause and offer such eligible 
employee the opportunity to become a 
member of the appropriate Fund. An 
eligible employee shall be required to 
properly complete the necessary 
application forms to become a member of 
the appropriate Fund in order to be 
entitled to the contributions prescribed in 
subclause (2) of this clause. 

(b) In a case where an eligible employee 
refuses to become a member of a relevant 
Fund, the employer shall notify the 
Trustees. in writing, of such 
circumstances. 

(c) In the event that an eligible employee 
elects not to join the Fund, the employer 
shall advise the employee in writing of 
his/her entitlements, within a period of a 
further six months. Should such 
employee subsequently complete the 
necessary forms and become a memberof 
the Fund, the contributions prescribed in 
subclause (2) of this clause shall start 
from the commencement of the first pay 
period beginning on or after the 
completion of such forms. 

(d) In a case where an eligible employee 
refuses to join the relevant Fund within a 
period of 30 days from commencement of 
employment, the employer shall not be 
required to make any contributions in 
respect of that employee. 

(5) Exemption. 
(a) This clause shall be deemed to be' 

satisfied by any employer who, as at 1 
November 1989 or at the date of becoming 
respondent to this Award, is already 
satisfying and continues to satisfy the 
requirements of subclause (2) of this 
clause by providing new or improved 
superannuation benefits or contributions 
equivalent to three per cent of ordinary 
time earnings and in accordance with the 
Act and Regulations. 

(b) Respondents to this Award to whom the 
Local Government Superannuation Act 
1980 applies shall be exempt from this 
clause. 

(c) Leave is reserved to any employer to 
apply for exemption from this clause on 
the grounds of the standards of existing 
superannuation arrangements provided 
by the employer, or the employer's 
financial capacity to pay. 

(d) This clause shall not apply to the Broken 
Hill Proprietary Company Limited or 
Tubemakers of Australia Limited, or any 
corporation which is a related 
corporation (within the meaning of ,the 
Companies Act 1981) of either of the 
aforementioned Companies. 

(6) Absence From Work: Subject to the Trust 
Deed relating to the Fund of which an employee is 
a member, the following provisions shall apply. 

(a) Paid Leave; Contributions shall continue 
whilst a member of a Fund is absent on 
paid annual leave, sick leave, long service 
leave, public holidays, jury service and 
bereavement leave. 

(b) Unpaid Leave: Contributions shall not be 
required in respect of any absence from 
work without pay. 

(c) Sickness and Work Related Injury: In the 
event of an eligible employee's absence 
from work due to sickness or work related 
injury, contributions shall continue for 
the period of the absence provided 
that— 

(i) the member of the Fund is receiv- 
ing regular payments directly from 
the employer in accordance with 
statutory requirements or the 
provisions of this Award; 

(ii) the duration of the absence does 
not exceed 52 weeks in total for 
each injury or sickness. 

(iii) the person remains an employee of 
the employer. 

(7) No Reduction: Nothing contained herein 
shall serve to reduce any superannuation 
entitlement which an employee was receiving at 
the time provisions contained in this clause 
became effective. 
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PUBLIC SERVICE ARBITRATOR— 
AWARDS/AGREEMENTS — 

Variation of — 
CHILDREN'S SERVICES (GOV ERNMENT) 

AWARD 1989 No. A29 of 1985 
and PSA A 29 A of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
The Honourable Minister for 

Community Services and Others. 
No. 1393 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. HAL LI WELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That Children's Services (Government) Award 
1989 No. A29 of 1985 and PSA A 29 A of 1985 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Column A Column B 
S Per AnnumS Per Annum 

(1) Child Care Workers 
First year of experience 17 797 16 941 
Second year of experience 19 707 18 759 
Third year of experience 20 762 19 764 
Fourth year of experience 21815 20 766 
Fifth year of experience 22 859 21 760 

(2) Child Care Aides 
First year of experience 9.34 8.89 
Second year of experience 9.54 9.08 
Third year of experience 9.74 9.27 
Fourth year of experience and 10.03 9.53 

thereafter 
(3) Junior Child Care Aides: Junior Child Care 

Aides shall be paid the following percentage of the 
Child Care Aide rate as prescribed in subclause (2) 
of this clause in his/her first year of service. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 90 
At 19 years of age 100 

(4) Senior Child Care Worker 
First year of experience 22 038 20 978 
Second year of experience 23 205 22 089 
Third year of experience 24 372 23 200 

Provided that a Child Care Worker on the 
fifth year of experience when appointed to a 
Senior Child Care Worker position shall be 
paid the second year of experience rate. 

Provided further that where a Senior Child 
Care Worker is employed at a Centre which is 
licensed to care for children between the ages 
of 0-6 years, a loading of 10 per cent in addition 
to the rate of salary specified above will be 
paid. 

(5) Cook 
First year of experience 355.60 338.50 
Second year of experience 363.20 345.70 
Third year of experience 370.80 353.00 
Fourth year of experience 380.70 362.40 

(6) The annual salary shall be divided by 52.167 
for the purposes of adjustment and payment of the 
weekly salary, by 26.08 for fortnightly salary and by 
12 for a monthly salary. 

Schedule. 
1. Clause 12. — Annual Leave: Delete subclause (1) 

of this clause and insert the following in lieu: 
(1) Except as hereinafter provided, a period of 

four consecutive weeks' leave with payment of 
ordinary wages as prescribed in subclause (2) of 
this clause shall be allowed annually to an 
employee by his/her employer after a period of 12 
months' continuous service with that employer. 
The leave will normally be taken during the term or 
semester vacation by employees of a College. 

2. Clause 19. — Salaries and Wages: Delete this 
clause and insert the following in lieu: 

19. — Salaries and Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

Column B will apply to employees of a College 
who are not ordinarily required to work during 
term or semester vacations. Such employees will be 
eligible for payment pursuant to Clause 26. — 
College Vacations Periods of this award. Column A 
will apply to all other employees. 

COUNTRY HIGH SCHOOL HOSTELS 
AWARD 1979 No. 7A of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Country High School Hostels Authority. 
No. 1399 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. HALLIWELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Country High School Hostels Award 
1979 No. 7A of 1979 be varied in accordance with 
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the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
October 1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.) Acting Chief Commissioner. 

Schedule. 
Clause 32. — Wages: Delete this clause and insert the 

following in lieu thereof: 

32. — Wages and Allowances. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rates of wage payable 
to employees covered by this award shall be as 
follows: 

$ 
Cook- 
First year of employment 373.00 
Second year of employment 377.20 
Third year of employment and 
thereafter 381.20 
Groundsman and/or 
Gardener— 
First year of employment 361.70 
Second year of employment 363.20 
Third year of employment and 
thereafter 370.20 
Domestic Worker— 
First year of employment 348.20 
Second year of employment 352.70 
Third year of employment and 

ra 

GOVERNMENT OFFICERS 
(SOCIAL TRAINERS) AWARD 1988 

No. PSA A20 of 1985 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of 
Western Australia Incorporated 

and 
I-lon Minister for Health. 

No. P36 of 1989. 
COMMISSIONER J.A. NEGUS. 

23rd day of October 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R.M.G. Horstman on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Government Officers (Social Trainers) 
Award 1988 No. PSA A20 of 1985 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Delete Schedule C and insert in lieu thereof: 

Schedule C. — Clause 23. Motor Vehicle 
Allowance. 
Motor Car. 

Rate Per Kilometre. 
thereafter 356./u 

The classification Domestic Worker 
includes the following designations: 

Kitchen Attendant, Pantry Attendant, 
Domestic, Yard Assistant, Dining Room 
Attendant, Laundry Worker and 
Machinist. 

(2) Junior Employees: Junior employees shall 
:ceive the following percentage of the first year 
ite for the class of work on which they are 
agaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions. 
(a) Junioremployees may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one 
adult employee in the same occupation, 
provided that this ratio may be altered by 
written agreement between the union and 
the employee concerned. 

(b) Senior employees appointed as such by 
the employer shall be paid $13.90 per 
week in addition to the rates prescribed 
herein. 

(c) A leading hand placed in charge of not 
less than three other employees shall be 
paid $13.90 per week extra. 

Area and Details Engine Displacement 
Rate Per Kilometre (in cubic centimetres) 

Over Over I600cc 
2600cc 1600CC & Under 

-2600 
Metropolitan Area 45.2 39.3 34.1 
South West Land Division 45.5 40.0 34.7 
North of 23.5 Degrees South Latitude 50.9 44.7 38.9 
Rest of the State 47.9 41.7 36.3 

Motor Cycles 
Rate Per Kilometre. 

Distance travelled during a 
year on Official Business 
Rate per kilometre 

Rate 
Cents per kilometre 

15.6 
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GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1987, No. PSA A21 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The State Government Insurance Commission 
and 

The Civil Service Association of 
Western Australia Incorporated. 

No. P35 of 1989. 
COMMISSIONER J.A. NEGUS. 

14th day of November 1989. 

Order. 
HAVING heard Mr B. Horstman on behalf of the 
Applicant and Ms S. Young on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Government Officers (State 
Government Insurance Commission) Award 1987, 
No. PSA A21 of 1986 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 13th day of 
November 1989. 

(Sgd.) JA. NEGUS, 
[L.S.] Commissioner. 

PUBLIC SERVICE MOTOR VEHICLE 
ALLOWANCES CONSOLIDATED AWARD 1986 

No. 13 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of 
Western Australia Incorporated 

and 
Commissioner Public Service Commission. 

No. P43 of 1989. 
COMMISSIONER J.A. NEGUS. 

24th day of October 1989. 

Order. 
HAVING heard Mr NJ. Hodgson on behalf of the 
applicant and Mr R.M.G. Horstman on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Public Service Motor Vehicle 
Allowances Consolidated Award 1986 No. 13 of 
1976 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 20—Special Contracts: Insert the following 

paragraph at the end of subclause (4): 
Provided that notwithstanding the provisions of 

this subclause. Life and Financial Services 
Division Consultants may be appointed on a 
"special contract". 

Schedule. 
Delete schedules 1,2 and 3 and insert the following in 

lieu thereof: 

Schedule 1. — Motor Vehicle Allowance. 
Area and Details Engine Displacement 
Rate per kilometre (in cubic centimetres) 

Over Over 16(X)cc 
2600cc 1600cc & Under 

-2600 
Metropolitan Area 

First 4 000 kilometres 95.9 83.0 70.6 
Over 4 000-8 000 kilometres 40.6 35.4 30.8 
Over 8 000-16000 kilometres 22.1 19.5 17.6 
Over 16000 kilometres 23.6 20.7 18.4 

South West Land Division 
First 4 000 kilometres 97.1 84.3 72.7 
Over 4 000-8 000 kilometres 41.2 36.0 31.4 
Over 8 000-16 000 kilometres 22.5 19.9 17.9 
Over 16 000 kilometres 23.9 21.0 18.6 

North of 23.5 Degree South Latitude 
First 4 000 kilometres 109.6 95.7 82.0 
Over 4 000-8 000 kilometres 45.6 40.1 35.0 
Over 8 000-16 000 kilometres 24.3 21.5 19.3 
Over 16000 kilometres 24.8 21.3 18.4 

Rest of the State 
First 4 000 kilometres 101.6 88.1 75.1 
Over 4 000-8 000 kilometres 43.0 37.5 32.7 
Over 8 000-16 000 kilometres 23.5 20.7 18.6 
Over 16 000 kilometres 24.4 21.3 19.0 

Schedule 2. — Motor Vehicle Allowances. 
Rate Per Kilometre. 

Metropolitan Area 45.2 39.3 34.1 
South West Land Division 45.5 40.0 34.7 
North of 23.5 Degrees South Latitude 50.9 44.7 38.9 
Rest of the State 47.9 41.7 36.3 

Schedule 3. — Motor Cycles 
Rate Per Kilometre. 

Distance travelled during a Rate 
year on Official Business Cents per kilometre 
Rate per kilometre 15.6 

A72968-2 
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PUBLIC SERVICE SHIFT WORK 
AGREEMENT No. 24 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
Public Service Commission. 

No. P60 of 1989. 
COMMISSIONER G.L. FIELDING. 

21st day of November 1989. 

Order. 
HAVING heard Miss S.R. Young on behalf of the 
Applicant and Mr J. Lange on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
being satisfied that the claim complies with the terms of 
the General Order of the Commission, No. 1940 of 1989 
dated 8 September 1989, and by consent, hereby 
orders— 

That Clause 5 of the Public Service Shift Work 
Agreement 1978 be varied by substituting the figure 
$10.63 with the figure $11.00 and that such a 
variation shall have effect on or after 24 November 
1989. 

(Sgd.) G.L. FIELDING. 
[L.S.] Public Service Arbitrator. 

SALARIED OFFICERS OF MURDOCH 
UNIVERSITY AWARD No. 16 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
The Vice-Chancellor, Murdoch University. 

No. P40 of 1989. 
COMMISSIONER J.A. NEGUS. 

24th day of October 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr J.D. Miller on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Salaried Officers of Murdoch 
University Award No. 16 of 1984 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 22. — Payment of Hire for Use of Officer's 

Own Vehicle: Delete subclause (6) of this Clause and 
insert in lieu thereof: 

(6) The rates of hire for the use of an officer's 
own vehicle on official business shall be as 
follows: 

Rate Per Kilometre. 
Engine Displacement 

Area and Details {in Cubic Centimetres) 
Over Over 1 600 cc 

2 600 cc 1 600 cc and under 
- 2 600 cc 

Metropolitan Area 45.2 39.3 34.1 
South West Land Division 45.5 40.0 34.7 
North of 23.5° South Latitude 50.9 44.7 38.9 
Rest of the State 47.9 41.7 36.3 

SALARIED OFFICERS OF THE 
UNIVERSITY OF WESTERN AUSTRALIA 

AWARD 1978 No. R16 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of 
Western Australia Incorporated 

and 
The Vice-Chancellor, University of 

Western Australia. 
No. P41 of 1989. 

COMMISSIONER J.A. NEGUS. 
24th day of October 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R. Slater on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the Salaried Officers of the University of 
Western Australia Award 1978, No. R16 of 1977 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 21. — Payment of Hire for Use of Officer's 

Own Vehicle: Delete subclause (f) of this Clause and 
insert in lieu thereof: 

(f) The rates of hire for the use of an officer's own 
vehicle on official business shall be as follows: 

Rate Per Kilometre. 
Engine Displacement 

Area and Details (in Cubic Centimetres) 
Over Over 1600 cc 

2 (WO cc 1 600 cc and under 
- 2 600 cc 

45.2 39.3 34.1 
45.5 40.0 34.7 
50.9 44.7 38.9 
47.9 41.7 36.3 

Metropolitan Area 
South West Land Division 
North of 23.5° South Latitude 
Rest of the State 
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SALARIED STAFF CURTIN UNIVERSITY 
OF TECHNOLOGY AWARD 1985 No. PSA A25 of 

1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of 
Western Australia Incorporated 

and 
The Vice-Chancellor, Curtin University 

of Technology. 
No. P39 of 1989. 

COMMISSIONER J.A. NEGUS. 
23rd day of October 1989. 

Order. 
HAVING heard Mr N.J. Hodgson on behalf of the 
applicant and Mr R. Slater on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the Salaried Staff Curtin University of 
Technology Award 1985, No. PSA A25 of 1985 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
'[L.S.] Commissioner. 

Schedule. 
Delete Schedule C — Vehicle Allowance and insert in 

lieu thereof: 
Schedule C — Vehicle Allowance. 

Up to 8 000 Km Per Year. 
Rate Per Kilometre. 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1 600 cc 
2 600cc i600cc and under 

- 2 600 cc 
45.2 39.3 34.1 
45.5 40.0 34.7 
50.9 44.7 38.9 
47.9 41.7 36.3 

UNIVERSITY OF WESTERN AUSTRALIA 
RESEARCH GRANT SALARIED STAFF 

AWARD 1983 No. CR 237 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of 
Western Australia Incorporated 

and 
The Vice-Chancellor, University of 

Western Australia. 
No. P38 of 1989. 

COMMISSIONER J.A. NEGUS. 
23rd day of October 1989. 

Order. 
HAVING heard Mr NJ. Hodgson on behalf of the 
applicant and Mr R. Slater on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the University of Western Australia 
Research Grant Salaried Staff Award 1983, No. CR 
237 of 1982 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Payment of Hire for Use of Officers 

Own Vehicle: Delete subclause (6) of this clause and 
insert in lieu thereof: 

(6) The rates of hire for the use of an officer's 
own vehicle on official business shall be as 
follows: 

Rate Per Kilometre. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1 600 cc 

2 600 cc 1 600 cc and under 
- 2 600 cc 

Metropolitan Area 45.2 39.3 34.1 
South West Land Division 45.5 40.0 34.7 
North of 23.5° South Latitude 50.9 44.7 38.9 
Rest of the State 47.9 41.7 ' 36.3 

Metropolitan Area 
South West Land Division 
North of 23.5° South Latitude 
Rest of the State 
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WESTERN AUSTRALIAN COLLEGE OF 
ADVANCED EDUCATION NON-ACADEMIC 

SALARIED STAFF AWARD 1981 
No. 3 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of 
Western Australia Incorporated 

and 
The Vice-Chancellor, Western Australian 

College of Advanced Education 
No. P37 of 1989. 

COMMISSIONER J.A. NEGUS. 
23rd day of October 1989. 

Order. 
HAVING heard Mr NJ. Hodgson on behalf of the 
applicant and Mr R.M.G. Horstman on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Western Australian College of 
Advanced Education Non-Academic Salaried 
Staff Award 1981 No. 3 of 1979 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the' 
1st day of July 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 13. — Motor Vehicle Allowances: Delete 

Schedules 1 and 2 of this clause and insert in lieu 
thereof: 

Schedule 1. — Motor Car. 
Rate Per Kilometre. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

-2600 
Metropolitan Area 45.2 39.3 34.1 
South West Land Division 45.5 40.0 34.7 
North of23.5 Degrees South Latitude 50.9 44.7 38.9 
Rest of the State 47.9 41.7 36.3 

Schedule 2. — Motor Cycle. 
Rate Per Kilometre. 

Distance travelled during a Rate 
year on Official Business Cents per Kilometre 
Rate per kilometre 15.6 
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AWARDS/AGREEMENTS — 
Variation of — 

AGED AND DISABLED PERSONS HOSTELS 
AWARD No. A6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital, Service & Miscellaneous WA 

Branch 
and 

Anglican Homes (Incorporated) and Others. 
No. 1696 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order 
HAVING heard Ms S.M. Jackson on behalf of the 
Applicant and Ms C. Fitzgibbon on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders— 

That the Aged and Disabled Persons Hostels 
Award No. 6A of 1987 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms— 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 33. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu— 

33.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/ 

her normal working hours, by his/her employer, to 
work outside his/her usual place of employment 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedule set out hereunder. Notwithstanding 
anything contained in this subclause the employer 
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and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own 
Vehicle on Employer's Business 

Schedule 1 — Motor Vehicle Allowances. 
Engine Displacement 
(in cubic centimetres) 

Over I 600 cc 1 600 cc 
2 600 cc - 2 600 cc and under Area and Details cents/km cents/km cents/km 

Rate Per Kilometre 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2 — Motor Cycles 
Distance Travelled During a Rate 
Year on Official Business cents/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be included in the 1 600-2 600 cc 
category. 

(6) In this clause the following expressions shall 
have the following meanings: 

(a) "South West Land Division" means the 
South West Land Division as defined by 
section 28 of the Land Act 1933-1971, 
excluding the area contained within the 
metropolitan area. 

(b) "Rest of the State" means that area South 
of 23.5 degrees South Latitude, excluding 
the metropolitan area and the South West 
Land Division. 

(7) The rates prescribed in this clause shall be 
increased in accordance with the movement in 
Motor Vehicle Allowances prescribed by the 
Public Service Board. 

AMBULANCE SERVICE EMPLOYEES' 
AWARD No. 50 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
The St John Ambulance Association in 

Western Australia (Incorporated). 
No. 2049 of 1989(R). 

COMMISSIONER G.J. MARTIN. 
16th day of November 1989. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders — 

That the Ambulance Service Employees' Award 
No. 50 of 1968 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
16th day of November 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A State Wage Principles — September 1989. 

2. Insert after Clause 2.—Arrangement a new Clause 
2A.—State Wage Principles — September 1989 in the 
following terms — 

2A.—State Wage Principles — September 1989. 
It is a term of this award that the union under- 

takes for the duration of the Principles determined 
by the Commission in Court Session in Applica- 
tion No. 1940 of 1989 not to pursue any extra claims 
award or overaward except when consistent with 
the State Wage Principles. 

3. Clause 9.—Rates of Pay: Delete this clause and 
insert in lieu — 

9.—Rates of Pay. 
The minimum rate of weekly wages payable to 

officers covered by this award shall be as follows: 
$ 

(1) (a) Ambulance Officer Grade I: 
First year 393.70 
Second year 398.70 
Third year and thereafter 403.00 

(b) Ambulance Officer Grade II: 
First year 430.00 
Second year 434.90 
Third year and thereafter 439.30 

(c) Ambulance Officer Grade HI: 456.40 
(d) Ambulance Officer Grade HI 

with Certificate Allowance 472.40 
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(e) Where appointed as such the 
following shall apply: 

Station Officers: 
Grade I 483.90 
Grade II 495.40 

(2) In addition to the weekly rate prescribed in 
subclause (1) of this clause the following 
amounts shall be paid for weekend 
penalties and shift loadings in accordance 
with Clause 33.—Appendix, of this award. 

(a) Ambulance Officer Grade I: 
First year 125.62 
Second year 127.22 
Third year and thereafter 128.59 

(b) Ambulance Officer Grade II: 
First year 137.20 
Second year 138.77 
Third year and thereafter 140.17 

(c) Ambulance Officer Grade III: 145.63 
(d) Ambulance Officer Grade III 

with Certificate Allowance 150.73 
(e) Station Officers: 

Grade I 15440 
Grade II 158.07 

(3) In addition to the weekly rates prescribed in 
subclauses (1) and (2) of this clause the 
following amounts shall be paid for regularly 
worked overtime being an average of two 
hours over an eight week cycle of shifts worked 
by those Officers employed to work the hours 
prescribed in paragraph (a) of subclauses (1) 
and (2) of Clause 7.—Hours of Duty of this 
award. 

(a) Ambulance Officer Grade I: 
First year 10.36 
Second year 10.49 
Third year and thereafter 10.61 

(b) Ambulance Officer Grade II: 
First year 11.32 
Second year 11.44 
Third year and thereafter 11.56 

(c) Ambulance Officer Grade III 12.01 
(d) Ambulance Officer Grade III 

with Certificate Allowance 12.43 
(e) Station Officers: 

Grade I 12.73 
Grade II 13.04 

(4) An Ambulance Officer who has been fully 
employed for one year or more shall be 
credited with his years of service on promotion 
to a higher grade. 

(5) To become entitled to the rates prescribed in 
subclauses (1), (2) and (3) of this clause the 
Officers shall at all times wear a uniform 
approved by the Association and shall hold an 
appropriate motor vehicle driver's licence. 

All training programmes and examination 
schedules agreed by the applicant Union and 
the respondent Association for promotional 
and proficiency purposes shall be under the . 
jurisdiction and administration of the 
respondent Association. 

(6) (a) To be entitled to the certificate allow- 
ances as prescribed in paragraph (d) of 
subclauses (1), (2) and (3) of this clause 
an Officer will be required: 

(i) to have passed the Grade III 
requirements of the West 
Australian Ambulance Train- 
ing Centre, hold the rank of 

Grade III and to have com- 
pleted five years service; or 

(ii) to hold the rank of Grade III 
and to have passed the TAFE 
authorised Certificate in Emer- 
gency Care. 

The Certificate in Emergency Care will 
not be used as a pre-requisite for 
promotion to the rank of Station 
Officer for those officers employed 
prior to January 1984. 

BUILDING TRADES (GOVERNMENT) 
AWARD 1968 No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
The Honourable Minister for Works and Others. 

No. 1824 of 1989(R). 

COMMISSIONER A.R. BEECH. 
29th day of November 1989. 

HAVING heard Mr G.G. Young on behalf of the 
applicant and Mr M.J. Kcogh on behalf of the 
Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch, Ms J. Bailey on 
behalf of the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers and Ms R. Dight on behalf of the respondents, 
and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the Building Trades (Government) Award 
1968 No. 31A of 1966 be varied in accordance with 
the following schedule and that such variation 
shall have effect on and from the 26th day of 
October 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9. — Wages: Delete this clause and insert in 

lieu the following: 

9. — Wages. 
It is a term of this award or industrial agreement 

that the union undertakes for the duration of the 
Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward 
except when consistent with the State Wage 
Principles. 

On After After 
Engage- one year of two years of 

service service 
(Per Week) 

S S $ 
(a) Tradesmen: Bricklayers, 

stoneworkers. carpenters, 
joiners, painters, signwriters. 
glaziers, plasterers and 
stonemasons as defined in 
Clause 6 of this award 404.10 408.90 413.30 
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On Al'tei \I!C1 
Lnuagc- one \e.tr of r 

service 
(Per Week) 

vw> \ ears > 
wi v ice 

s s s 
Special Class Tradesman (as 
defined) 421.90 426.90 431.50 
Plumbers holding registration 
in accordance with the 
Metropolitan Water Supply, 
Sewerage and Drainage Act 419.00 423.80 428.20 
Builders Labourers: 
(i) Rigger 389.00 393.60 397.90 
(ii) Drainer 389.00 393.60 397.90 
(iii) Dogman 389.00 393.60 397.90 
(iv) Scaffolder 376.20 380.70 384.70 
(v) Powder Monkey 376.20 380.70 384.70 
(vi) Hoist or Winch Driver 376.20 380.70 384.70 
(vii) Concrete Finisher 376.20 380.70 384.70 
(viii) Steelfixer including tack 

welder 376.20 380.70 384.70 
(ix) Concrete Pump Operator 376.20 380.70 384.70 
(x) Bricklayers Labourer 364.90 369.10 373.10 

Plasterer's Labourer 364.90 369.10 373.10 
Assistant Rigger 364.90 369.10 373.10 
Demolition Workers (after 
three months' 
experience) 364.90 369.10 373.10 
Gear Hand 364.90 369.10 373.10 
Pile Driver 364.90 369.10 373.10 
Tackle Hand 364.90 369.10 373.10 
Jackhammer Hand 364.90 369.10 373.10 
Mixer Driver (concrete) 364.90 369.10 373.10 
Steel Erector 364.90 369.10 373.10 
Aluminium alloy 
structural erector 364.90 369.10 373.10 
Gantry Hand or Crane 
Hand 364.90 369.10 373.10 
Crane Chaser 364.90 369.10 373.10 
Concrete Gang including 
Concrete Floater 364.90 369.10 373.10 
Steel or bar bender to 
pattern or plan 364.90 369.10 373.10 
Concrete formwork 
stripper 364.90 369.10 373.10 
Concrete pump hose hand 364.90 369.10 373.10 

(xi) Builder's Labourer 
employed on work other 
than specified in 
classifications (i)-(x) 339.10 343.20 346.80 

(2) Tool Allowance. 
(Per Week) 

$ 
(a) Bricklayers and 

Stoneworkers 10.40 
(b) Plasterers 12.00 
(c) Carpenters and Joiners 14.50- 
(d) Plumbers 14.50 
(e) Painters and 

Sign writers 3.60 
(f) Glaziers 3.60 
(g) Stonemasons: The employer shall 

supply all necessary tools for the use of 
stonemasons, except when engaged on 
building construction, when the 
worker, if required to supply his own 
tools shall receive a tool allowance at 
the rate of $1.20 per week. 

Note 1: The tool allowance prescribed in 
paragraphs (a), (b), (c) and (d) of this 
subclause each include an amount of six cents 
for the purpose of enabling the workers to 
insure their tools against loss or damage by 
theft or fire. 

Note 2: The abovenamed allowances shall 
not be paid where the employer supplies a 
worker with all necessary tools. 

(3) Allowance for Lost Time: 13 days'sick leave 
and follow the job (per week): An employee whose 
employment is terminated through no fault of his 
own and who has not completed nine months' 
continuous service with his employer shall, for 

each week of continuous employment with that 
employer, immediately prior to his termination of 
employment be paid the lost time allowance 
prescribed hereunder less any payments made to 
him in respect of sick leave during that 
employment. 

$ 
(a) Bricklayers, stoneworkers, 

carpenters, joiners, painters, 
glaziers, signwriters, plasterers, 
plumbers and stonemasons 34.06 

(b) Special Class Tradesman (as 
defined) 35.69 

(c) Registered Plumbers 35.35 
(d) Builders Labourers 

(i) Classifications (i) to (iii) 
inclusive 33.36 

(ii) Classifications (iv) to (ix) 31.34 
(iii) Classification (x) 30.31 
(iv) Classification (xi) 28.18 

Note: In the event of any increase or 
decrease in the wages and other allowances 
prescribed in this clause, except the tool 
allowances, the amounts prescribed in this 
subclause shall be increased or decreased by 
an amount equal to 9.7 per cent of that 
increase or decrease. 

(4) Disabilities Allowance (Per Week): $14.80. 
(a) Subject to the provisions of paragraph 

(b), of this subclause an allowance of 
$14.80 shall be paid to all employees 
excepting employees who are employed 
for the major portion of any week in or 
about a permanent maintenance depot or 
who are usually employed in or about the 
employer's business when an employee 
coming within the exception is engaged 
on the erection or demolition of a 
building exceeding 250 square feet in 
floor area. 

(b) Employees who are directed to work 
temporarily in or about a permanent 
maintenance depot and who immediat- 
ely prior to being so directed were in 
receipt of the allowance for a period of not 
less than three months shall be paid two- 
thirds of the allowance prescribed 
herein. 

(5) Casual Employees: A casual employee shall 
be paid a loading of 20 per cent in addition to the 
rates prescribed by this clause. 

(6) The rates prescribed in subclause (1) of this 
clause shall be increased or decreased, as the case 
may be, to give effect to any decision of the 
Australian Conciliation and Arbitration 
Commission to alter wage rates uniformly in 
awards under its jurisdiction on general economic 
or productivity grounds. 

(7) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $11.40 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 13. — 
Special Rates and Provisions whether or not such 
work is performed in any one week. When working 
outside the categories listed hereunder, a plumber 
shall receive the appropriate rates provided for in 
the said Clause 13. — Special Rates and 
Provisions. 

2. Clause 11. — Leading Hands: Delete subclause (1) 
and insert in lieu the following: 

(1) Any employee referred to in Clause 9 of this 
award or a leading hand defined in paragraph (h) 
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of subclause (3) of Clause 6. — Definitions, who is 
placed in charge for not less than one day of: 

(a) not less than three and not more than 10 
other employees referred to in Clause 9 
shall be paid at the rate of $24.20 per week 
extra; 

(b) more than 10 and not more than 20 other 
employees referred to in Clause 9 shall be 
paid at the rate of $32.30 per week extra; 

(c) more than 20 other employees referred to 
in Clause 9 shall be paid at the rate of 
$40.50 per week extra. 

3. Clause 13. — Special Rates and Provisions: Delete 
this clause and insert in lieu the following: 

13. — Special Rates and Provisions. 
(1) Conditions respecting Special Rates: 

(a) The special rates prescribed in this award 
shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
condition. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only 
the highest of such rates shall be 
payable. 

(2) Swing Scaffold: 
(a) A worker employed— 

(i) on any type of swing scaffold or any 
scaffold suspended by rope or cable 
or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or angle 
irons at a height 6.1 metres or more 
above the nearest horizontal plane, 

shall be paid $2.36 for the first four hours 
or part thereof and 48 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working on a 
swing scaffold shall be paid an additional 
11 cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 0.9 metres. 

(3) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulation 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 40 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 

(4) Working in a dust laden atmosphere in a 
joiner's shop where dust extractors are not 
provided in or such atmosphere caused by the use 
of materials for insulating, deafening or plugging 
work (as, for instance, pumice, charcoal, silicate of 
cotton, or any other substitute) or from earthworks, 
40 cents per hour extra. 

(5) Confined Space: A worker required to work 
in a confined space, being a place the dimension or 
nature of which necessitates working in a cramped 

position or without sufficient ventilation shall be 
paid 40 cents per hour or part thereof in addition to 
the rate otherwise prescribed. 

(6) Sewer Work: A worker engaged in repairs to 
sewers shall be paid 30 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 

(7) Sanitary Plumbing Work: A plumber doing 
sanitary plumbing work on repairs to sewer 
drainage or waste pipe services in any of the 
following places— 

(a) Infectious and contagious disease 
hospitals or any block or portion of a 

. hospital used for the care of or treatment 
of patients suffering from any infectious 
or contagious disease. 

(b) Morgues, shall be paid 33 cents per hour 
or part thereof in addition to the rates 
otherwise prescribed. 

(8) Ship Plumbing: A plumber doing work on a 
ship of any class— 

(a) Whilst under way; or 
(b) In a wet place, being one in which the 

clothing of a worker necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) In a confined space; or 
(d) In a ship which has done one trip or more 

in a fume or dust-laden atmosphere, in 
bilges, or when cleaning blockages in soil 
pipe or waste pipes or repairing brine 
pipes, shall be paid 47 cents per hour or 
part thereof in addition to the rate 
otherwise prescribed. 

(e) A plumber carrying out pipe work in a 
ship of any class under the plates in the 
engine and boiler rooms and oil fuel 
tanks shall be paid 96 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed. 

(9) Well Work: A plumber required to enter a 
well nine metres or more in depth for the purpose 
in the first place of examining the pump, pipe or 
any other work connected therewith, shall be paid 
$1.68 for such examination and 62 cents per hour 
extra thereafter for fixing, renewing or repairing 
such work. 

(10) Permit Work: Any licensed plumber called 
upon by his employer to use the licence issued to 
him by the Metropolitan Water Supply, Sewerage 
and Drainage Board for a period in any one week 
shall be paid $10.10 for that week in addition to the 
rates otherwise prescribed. 

(11) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up on house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the 
cleaning out of septic tanks or dry wells, shall be 
paid a minimum of $1.67 per day or part thereof in 
addition to the prescribed rate. 

(12) Height Money: A worker required to work 
on a chimney stack, spire, tower, air shaft, cooling 
tower, water tower exceeding 15 metres in height 
shall be paid for all work above 15 metres, 33 cents 
per hour thereof with an additional 33 cents per 
hour or part thereof for work above each further 15 
metres in addition to the rates otherwise 
prescribed. 

(13) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles and 
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similar refractory work or on underpinning shall 
be paid 85 cents per hour or part thereof in addition 
to the rates otherwise prescribed. 

(14) Hot Work. 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
Celsius and 54 degrees Celsius shall be 
paid 33 cents per hour or part thereof in 
addition to the rates otherwise prescribed, 
or in excess of 54 degrees Celsius shall be 
paid 40 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more 
than two hours the worker shall be 
entitled to a rest period of 20 minutes after 
every two hours' work without loss of pay, 
not including the special rate prescribed 
in paragraph (a) hereof. 

(15) Cold Work. 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 33 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(b) Where such work continues for more 
than two hours the worker shall be 
entitled to a rest period of 20 minutes after 
every two hours' work without loss of pay, 
not including the special rate prescribed 
in paragraph (a) hereof. 

(16) Swanbourne and Graylands: Workers 
required to work at the Swanbourne and 
Graylands Hospitals controlled by the Mental 
Health Service shall be paid at the rate of 33 cents 
per hour in addition to the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be 
paid 32 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 57 cents per hour 
extra in addition to the prescribed rate. 

(18) Dirty Work: 
(a) A worker employed on excessively dirty 

work which is more likely to render the 
worker or his clothes dirtier than the 
normal run of work, shall be paid 33 cents 
per hour extra in addition to the 
prescribed rate (with a minimum 
payment as for four hours when 
employed on such work). 

(b) This shall not apply to a worker in receipt 
of the allowance prescribed in subclause 
(4) of Clause 11. — Wages of this award 
nor to a worker in receipt of the allowance 
prescribed in subclause (27) hereof. 

(19) Stonemason on Wall: A stonemason 
working on the wall (cottage work and foundation 
work in coastal stone excepted) shall be paid 33 
cents per hour thereof in addition to the rates 
otherwise prescribed. 

(20) Setter Out: A setter out (other than a leading 
hand) in a joiner's shop shall be paid $3.16 per day 
in addition to the rates otherwise prescribed. 

(21) Detail Worker: A detail worker (other than 
a leading hand) shall be paid $3.16 in addition to 
the rates otherwise prescribed. 

(22) Spray Painting — Painter. 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 

(b) All workers (including apprentices) 
applying paint by spraying, shall be 
provided with full overalls and head 
covering and respirators by the 
employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substance used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 85 cents per 
day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall 

be rubbed down or scraped by a dry 
process. 

(b) Width of Brushes: All brushes shall not 
exceed 127 millimetres in width and no 
kalsomine brush shall be more than 177.8 
millimetres in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal 
in any paint shop or place where paint is 
stored or used. 

(24) Spray Application — Painters: A painter 
engaged on all applications carried out in other 
than a properly constructed booth approved by the 
Department of Labour and Industry shall be paid 
33 cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award. 

(25) An employee who is a qualified first aid 
man and is appointed by his employer to carry out 
first aid duties in addition to his usual duties shall 
be paid an additional rate of $1.12 per day. 

(26) Toxic Substances. 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) An employee using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate 
Government Authority or in the absence 
of such requirement such safeguards as 
are determined by a competent authority 
or person chosen by the union and the 
employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 40 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 30 cents per hour extra. 

(d) For the purposes of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of 
a like nature. 

(27) Abattoirs: A worker, other than a plumber 
in receipt of the plumbing trade allowance, 
employed in an abattoir shall be paid such rate as if 
agreed upon between the parties, or, in default of 
agreement, the rate determined by the Board of 
Reference. 

(28) Fumes: A worker required to work in a 
place where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between him and the 
employer. 
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(29) Asbestos: Workers required to use 
materials containing asbestos or to work in close 
proximity to workers using such materials shall be 
provided with and shall use all necessary 
safeguards as required by the appropriate 
occupational health authority and where such 
safeguards include the mandatory wearing of 
protective equipment (i.e. combination overalls 
and breathing equipment or similar apparatus) 
such workers shall be paid 40 cents per hour extra 
whilst so engaged. 

(30) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified 
in accord with the laws and regulations of the State 
of Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 77 cents for each day on which he 
used a tool in addition to the rates otherwise 
prescribed. 

(31) Wet Work: A worker required to work in a 
place where water is continually dripping on him 
so that his clothing and boots become wet or where 
there is water underfoot shall be paid 33 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(32) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 30 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(33) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 30 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(34) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in 
creosote shall be paid 40 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(35) Scaffolding Certificate Allowance: A 
tradesman who is the holder of a scaffolding 
certificate or rigging certificate issued by the 
Department of Labour and Industry and is 
required to act on that certificate whilst engaged on 
work requiring a certificated person shall be paid 
33 cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award but this 
allowance shall not be payable cumulative on the 
allowance for swing scaffolds. 

(36) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 40 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(37) Secondhand Timber: Where, whilst 
working with secondhand timber, a workers tools 
are damaged by nails, dumps or other foreign 
matter on the timber, he shall be entitled to an 
allowance of $ 1.12 per day on each day upon which 
his tools are so damaged, provided that no 
allowance shall be payable under this clause 
unless it is reported immediately to the employer's 
representative on the job in order that the claim 
may be proved. 

(38) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 36 cents per hour or part 
thereof in addition to the rates otherwise provided 
in this award. 

(39) Computing Quantities: A worker, other 
than a leading hand, who is required to compute or 
estimate quantities of materials in respect of the 

work performed by others shall be paid $2.36 per 
day or part thereof in addition to the rates 
otherwise prescribed in this award. 

(40) Loads: Where bricks are being used the 
worker shall not be required to carry— 

(a) More than 40 bricks each load in a 
wheelbarrow (or a scaffold) to a height of 
4.6 metres from the ground. 

(b) More than 36 bricks each load in a 
wheelbarrow over a height of 4.6 metres 
on a scaffold. 

The type of wheelbarrow shall be agreed 
upon with the union. 

(41) Grinding Facilities: The employer shall 
provide adequate facilities for the workers to grind 
tools either at the job or at the employer's premises 
and the worker shall be allowed time to use the 
same whenever reasonably necessary. 

(42) First Aid Outfit: On each job the employer 
shall provide sufficient supply of bandages and 
antiseptic dressings for use in case of accidents. 

(43) Water and Soap: Water and soap shall be 
provided in each shop or on each job by the 
employer. 

(44)(a) The employer shall supply a safety 
helmet for each of his workers requesting one on 
any job where pursuant to the regulations 
made under the Construction Safety Act 1972, a 
worker is required to wear such helmet. 

(b) Any helmet so supplied shall remain the 
property of the employer and during that time it is 
on issue the worker shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(45) Provision of Boiling Water: The employer 
shall, where practicable provide boiling water for 
the use of his worker on each job at lunch time. 

(46) Sanitary Arrangements: The employer 
shall comply with the provisions of section 102 of 
the Health Act 1911. 

(47) Attendants on Ladders: No workers shall 
work on a ladder at a height of over 6.1 metres from 
the ground when such ladder is standing in any 
street, way or lane where traffic is passing to and 
fro, without an assistant on the ground. 

(48) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding down 
paint work shall be governed by the following 
provisions: 

(a) The weight of each such machine shall 
not exceed 5.9 kilograms. 

(b) Every employer operating any such 
machine shall endeavour to ensure that 
each such machine, together with all 
electrical leads and associated 
equipment, is kept in a safe condition and 
shall if requested so to do by any worker 
but not more often than once in any four 
weeks cause the same to be inspected 
under the provisions of the Electricity Act 
and the regulations made thereunder. 

(c) Employers shall provide and supply 
respirators of a suitable type, to each 
worker and shall maintain same in an 
effective and clean state at all times. 
Where respirators are used by more 
than one worker, each such respirator 
shall be sterilised or a new pad inserted 
after use by each such worker. 

(d) Employers shall also provide and supply 
goggles of suitable type provided that the 
goggles with celluloid lenses shall not be 
regarded as suitable. 
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(e) All workers shall use the protective 
equipment supplied when using 
electrical sanding machines of any type. 

(49) Dam Walls: Adequate precautions shall be 
taken by all employers for the safety of workers 
employed on the retaining walls of dams. Any 
dispute as to the adequacy of precautions taken 
shall be referred to the Board of Reference. 

(50) The Secretary or any authorised officer of 
the union shall have the right to visit any job for the 
purpose of ascertaining whether work is being 
performed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should he be of the opinion that 
the work being carried out is not in accordance 
with those provisions the Secretary or any 
authorised officer of the union shall inform the 
employer and the workers concerned accordingly 
and may report any alleged breach of Act or the 
regulations to the Chief Inspector of Construction 
Safety. 

(51) Where the employer provides transport to 
and from the job the conveyance used for such 
transport shall be provided with suitable seating 
and weatherproof covering. 

(52) A worker engaged on work at Fremantle 
Prison shall be paid 33 cents per hour extra. 

(53) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be 
determined by the Board of Reference. 

(54) Building tradesmen engaged solely on 
outside work at Homeswest shall be given one 
winter jacket per year to be replaced on a fair wear 
and tear basis. 

4. Appendix A. — Asbestos Eradication: Delete this 
Appendix and insert the following in lieu thereof: 

Appendix A. 
Asbestos Eradication. 

(1) Application: This Appendix shall apply to 
employees engaged in the process of asbestos 
eradication on the performance of work within the 
scope of this award. 

(2) Definition: Asbestos eradication is defined 
as work on or about buildings, involving the 
removal or any other method of neutralisation of 
any materials which consist of, or contain 
asbestos. 

(3) Control: All aspects of asbestos work will 
meet as a minimum standard the provisions of the 
National Health and Medical Research Council 
codes, as varied from time to time, for the safe 
demolition/removal of asbestos based materials 

Without limiting the effect of the above 
provision, any person who carried out asbestos 
eradication work shall do so in accordance with the 
legislation/regulations prescribed by the 
appropriate authorities. 

(4) Operation: This Appendix shall come into 
operation from the first pay period to commence 
on or after 2 May 1984. 

(5) Rate of Pay: In addition to the rates 
prescribed in this award an employee engaged in 
asbestos eradication (as defined) shall receive 
$1.03 per hour worked in lieu of Special Rates 
prescribed in Clause 13 with the exception of 
subclauses (14), (15), (2), (37) and (24) of Clause 
13. 

(6) Protection of Employees— 
Respiratory Protection: Respiratory protective 

equipment, conforming to the relevant parts of the 

appropriate Australian Standard (i.e. 1716 
"Specification of Respiratory Protective Devices") 
shall be worn by all personnel during work 
involving eradication of asbestos. 

(7) Other Conditions: The conditions of 
employment, rates and allowances, except so far as 
they are otherwise specified in this Appendix, shall 
be the conditions of employment, rates and 
allowances of the award as varied from time to 
time. 

This Appendix shall not apply to employees 
engaged on this removal of asbestos ceiling 
insulation and renovation work on houses owned 
by the United States Navy at Exmouth and who are 
receiving the allowance prescribed on 23 February 
by Mr Commissioner Coleman Print F4597. 

CASE AND BOXMAKERS AWARD 1952 No. 48 of 
1951. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
United Timber Yards, Sawmills and Woodworkers 

Employees' Union of Western Australia 
and 

Chep Handling Systems and Others. 
No. 677 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of November 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Case and Boxmakers Award 1952 No. 
48 of 1951 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 14th day of August 
1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 28. — Maternity Leave, add the following: 
29. Payment of Wages. 
30. Part-Time Employment. 
31. Dispute Settlement Procedure. 

2. Clause 6. — Wages: Delete this clause and insert 
in lieu thereof the following: 

6. — Wages. 
The minimum rates of wages payable to workers 

covered by this award shall be as follows— 
Rate of Pay Adult Supple- Award 
Per Week Base mentary Rate 

Rate Payment 
$ $ $ 

(1) Group A 349.20 15.50 364.70 
B 339.80 15.50 355.30 
C 326.70 15.50 342.20 
D 318.80 15.50 334.30 
E 313.20 15.50 328.70 
F 308.20 15.50 323.70 
G 304.20 15.50 319.70 
H 299.20 15.50 314.70 
I 292.10 15.50 307.60 
J 284.50 15.50 300.00 
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(2) Ciassification: Group Special Payment 
1. Sawyer planking out and flitching to size B 
2. Stub edger and/or No. 1 Bench B 
3. Other breaking down bench sawyers D 
4. Band re-sawyer F 
5. Tailer-out on breaking down benches G 
6. Tailer-out other benches I 
7. Case bench sawyer and/or docker 1 
8. Wood and case machinist H 
9. Case and Box makers for repairers (Manual) G 

10. Saw Doctor A + $23.40 
11. Saw Sharpener D 
12. Hoop iron and/or wiring bench hand G 
13. Pallet maker G 
14. Cable drum and/or reel maker assembler and/or 

finisher F 
15. Woodmachining Section— 

(a) Two. three, or four sider planer, who is 
required to set up the machine and then 
onlv from such time as he is required so to 
act' B + $23.40 

(b) who is not required to set up the machine 
but is required to operate, and then only 
from such time as he is required so to act F 

(e) Buzzer —■ when required to do other than 
planing one face and squaring edge, and is 
required to set up the machine and then 
only from such time as he is required so to 
act B + $23.40 

(d) who is required to set up the machine but is 
not required to do other than planing one 
face and edge, and then only from such time 
as he is required so to act E 

(e) who is not required to set up the machine 
and is only required to buzz one face and 
one edge, and then only from such time as 
he is required so to act F 

(f) Thicknesser who is required to set up the 
machine and do other than just planing 
timber all round, and then only from such 
time as he is required so to act B + $23.40 

(g) Thicknesser who is required to set up the 
machine but is only required to plane 
timber all round and then only from such 
time as he is required so to act E 

(h) Thicknesser who is not required to set up 
the machine and only plane timber all 
round, and then only from such time as he 
is required so to act F 

(i) (i) Shapcr B + $23.40 
(ii) who is not required to set up the 

machine and is only required to operate 
the machine with automatic feed F 

(j) (i) Double end Tenoner who is required to 
set up the machine and then only from 
such time as he is required so to act B + $23.40 

(ii) who is not required to set up the 
machine but is required to operate the 
machine and then only from such time 
as he is required so to act F 

(k) (i) Multiple boring machine who is 
required to set up the machine and then 
only from such time as he is required so 
to act E 

(ii) who is not required to set up the 
machine but is required to operate the 
machine and then only from such time 
as he is required so to act F 

16. (a) Watchmen H 
(b) Gatekeeper, who is required to do 

administrative duties and then only from 
such time as he is required so to act D + LH(1) 

(c) Gatekeeper, who is not required to do 
administrative duties D 

17. Stacker for seasoning by means of stripping or 
other recognised method H 

18. Mill or yard hand (as defined) i 
19. Other unclassified male adults J 
20. Case and Box maker for repairer (manual) who 

is responsible for making up client's orders, also 
who is responsible for receiving clients goods, 
and then only from such time as he is required 
so to act E 

21. (a) Tallyman who is responsible for making up 
of clients' orders for delivery D 

(b) Tallyman other than (a) F 
22. Person who is responsible for setting up and 

operating the crate or washing machine G 
23. Taller out to crate washing machine I 
24. Pendant crane operator whose duties also 

require to tally E 
25. Pendant crane operator G 

• (3) Junior Workers: Wages per week expressed as a percentage of the wage 
ates and supplementary payments prescribed for Group J of subclause(l) of 

Base Supple- Award 
Rate mentary Rate 

% $ $ 
45 6.98 135.00 
55 8.53 165.00 
70 10.85 210.00 

Under 17 years of age 45 6.98 135.00 
17 years of age 55 8.53 165.00 
18 years of age 70 10.85 210.00 

(4) Apprentices: Wages per week expressed as a percentage of the wage 
rates and supplementary payments prescribed for classification 15(i)Shaper 
in subclause (2) of this clause: "Base Supple- Award 

Four year term 
First year 50 7.75 189.35 
Second year 60 9.30 227.22 
Third year 75 11.63 284.03 
Fourth year 90 13.95 340.83 
Three year term 
First year , 60 9.30 227.22 
Second year 75 11.63 284.03 
Third year 90 13.95 340.83 

(5) Special Payment: 
(a) Subject as hereinafter provided this sub- 

clause applies to workers employed in the 
classification of, machinist or two, three 
or four sider planer, who is required to set 
up the machine and then only from such 
time as he is required so to act; buzzer 
when required to do other than planing 
one face and squaring edge, and who is 
required to set up the machine and then 
only from such time as he is required so to 
act; thicknesser who is required to set up 
the machine and do other than just 
planing timber all round, and then only 
from such time as he is required so to act; 
shaper double end tenoner who is 
required to set up the machine and then 
only from such time as he is required so to 
act; and saw doctor and to apprentices. 

(b) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 
(i) a worker, other than an apprentice, 

employed in the classification 
mentioned in paragraph (a) hereof 
shall be paid $23.40 per week; and 

(ii) an apprentice shall be paid per week 
a percentage of $23.40 being the 
percentage which appears against 
his year of apprenticeship in 
subclause (4) of this clause; 

in each case for all purposes of the award: 
Provided that the amount payable to any 
worker pursuant to the foregoing 
provisions of this subclause shall be 
reduced by the amount of any payment 
being made to that worker in addition to 
the said rates, otherwise than pursuant to 
the provisions of this subclause, whether 
such payment is being made by virtue of 
any order, industrial agreement or other 
agreement or arrangement. 

(c) The rate prescribed in this award for any 
classification mentioned in paragraph (a) 
hereof is not amended by this subclause 
and shall not, for the purpose of any other 
award, order, industrial agreement and or 
other agreement or arrangement be 
deemed to have been so amended. 

(6) Supplementary Payment: 
(a) As shown in the rates payable under the 

provisions of this clause— 
(i) a worker, other than an apprentice, 

or junior worker, shall be paid a 
supplementary payment of $15.50 
per week; and 



(ii) an apprentice shall be paid per week 
a percentage of the supplementary 
payment being the percentage which 
appears against his year of 
apprenticeship in subclause (4) of 
this clause, 

(iii) a junior worker shall be paid per 
week a percentage of the 
supplementary payment being the 
percentage which appears against 
his age in subclause (3) of this 
clause. 

(b) (i) The supplementary payments as 
prescribed in paragraph (a) hereof 
are in substitution for any overaward 
payment as defined hereunder. Any 
such overaward payment shall be 
reduced by the amount of the 
supplementary payment prescribed 
for the classification concerned. 

(ii) "Overaward payment" is defined as 
the amount (whether it be termed 
"overaward payment", "attendance 
bonus", "service increment", or any 
term whatsoever) which an 
employee would receive in excess of 
the "base rate" for the classification 
in which such employee is engaged, 
provided that such payment shall 
exclude overtime, shift allowances, 
penalty rates, disability allowances, 
fares and travelling time allowances 
and any other ancillary payments of 
a like nature prescribed by this 
award. 

(iii) Subject to subclause (7) of this 
clause, the award rate prescribed in 
subclause (1) of this clause and 
which includes the supplementary 
payment also prescribed within this 
clause shall be paid for all purposes 
of the Award. 

(c) The supplementary payments prescribed 
by this clause shall not be payable to 
employees during their first month of 
employment with the employer. 

(7) Calculation of Wage Rates — State Wage 
Case Decisions: In circumstances where award 
wages are to be increased as a result of State Wage 
Case Decisions, the amount of the wage increase 
shall be calculated and applied to the Wages 
Clause as follows— 

(a) Where the State Wage Case Decision 
provides that Award wages be increased 
by a flat amount, that amount shall be 
applied to the Base Rate only. 

(b) Where the State Wage Case Decision 
provides that Award wages be increased 
by a percentage amount, that amount 
shall be applied to the Base Rate and the 
Supplementary Payment. 

Such a percentage increase shall also 
apply to the Leading Hand allowances, 
the Special Payment and the Disability 
Allowances. 

(c) In the instances outlined in subclauses (a) 
and (b) hereof the new Rate shall be 
calculated by adding the Base Rate and 
the Supplementary Payment. 

(d) Where the State Wage Case Decision 
provides for a plateau formula (that is, a 
combination of a percentage increase 
and a flat money amount), the plateau 

level shall be determined by reference to 
the Award Base rates, and the Award Rate 
and the Supplementary Payment shall be 
calculated by subtracting the Award Base 
Rate from the Award Rate. 

3. Clause 6A. — Minimum Wage — Adult Males and 
Females: Delete this clause and insert in lieu the 
following: 

30.—Minimum Wage — Adult Males 
and Females. 

Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $239.60 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less 
than $239.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

4. Clause 7. — Special Rates and Provisions: Delete 
subclauses (2) and (5) of this clause and insert in lieu 
thereof the following: 

(2)(a) A leading hand, if placed in charge of 
three to 10 workers shall be paid $13.70 per week in 
addition to the appropriate wage prescribed. 

(b) Aleadinghand,ifplacedinchargeofllto20 
workers shall be paid $20.70 per week in addition to 
the appropriate wage prescribed. 

(c) A leading hand, if placed in charge of more 
than 20 workers shall be paid $26.80 per week in 
addition to the appropriate wage prescribed. 

(5) Disability Allowance:— Workers shall be 
paid an allowance in accordance with the 
following:— 

(a) Workers employed in bush or logging 
operations (other than log truck drivers) 
at the rate of $12.67 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills, and log truck drivers, 
at the rate of $8.35 per week. 

(c) The allowance shall be paid during over- 
time but shall not be subject to penalty 
additions. 

5. Clause 9. — Hours: 
(a) Delete subclause (2) of this clause and insert in 

lieu the following: 
(2) Subject to subclause (3) of this 

clause the daily spread of hours shall be 
such as may be agreed between the 
employer and the majority of the workers 
concerned in any business or section or 
sections thereof. In default of such 
agreement, such hours shall be worked 
within 12 consecutive hours between 6.00 
a.m. and 6.00 p.m., Monday to Friday 
inclusive. 

Provided that where the employer 
intends varying start and/or finishing 
times seven days' written notice shall be 
provided to the workers so affected, 
unless it is mutually agreed between the 



workers and the employer that such 
notice be waived. Where, upon receipt of 
the notice referred to above the majority 
of workers affected oppose the variation, 
the notice period shall be extended to 14 
days from the date of the notice to allow 
the parties to implement the Dispute 
Settlement Procedure. 

(b) After subclause (3) of this clause, add a new 
subclause (4) as follows: 

(4) Where rostered day off provisions 
exist employees may accumulate RDO's 
up to the maximum of 12, provided this is 
mutually agreed between both employers 
and employees. 

6. Clause 26. — Meal Breaks and Rest Period: After 
subclause (2) of this clause, add a new subclause (3) as 
follows: 

(3) The employer may require employees to take 
their morning and afternoon rest break separately 
and arranged in such a manner so as not to stop or 
disrupt the work flow or instead of separate 
morning and afternoon breaks to take one 
combined break of 14 minutes. 

7. Clause 29. — Payment of Wages: After Clause 28. 
— Maternity Leave, add a new clause as follows: 

29.—Payment of Wages. 
(1) The employee's wages may be paid by cash, 

cheque or direct transfer into the employee's 
nominated bank account, provided that the 
employer shall reimburse the employee for bank 
related charges resulting from this method of 
payment. 

(2) Wages shall be paid in the employee's time 
except where they are paid in accordance with 
subclause (5) of this clause. 

8. Clause 30. — Part-Time Employment: After 
Clause 29. — Payment of Wages, add a new clause as 
follows: 

30.—Part-Time Employment. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours shall average less than 38 
hours per week. The number of such hours may be 
changed by the giving of one week's notice to the 
employee. 

(2) An employee so engaged shall be paid per 
hour one thirty-eighth of the weekly wage 
prescribed for the classification in which the 
employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to the provisions of Clauses 10. — 
Overtime, 11. — Holidays and Annual Leave, 16. — 
Absence Through Sickness and 16A. — 
Compassionate Leave except where those 
provisions conflict with the following in which 
case the following provisions shall apply in lieu of 
the abovementioned provisions: 

(a) Annual Leave: Where a part-time 
employee is entitled to a payment either 
on termination or for the purpose of 
taking annual leave, or at a close down, 
for continuous service in any qualifying 
12 monthly period, then that payment 
shall be made in respect of each 
cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by: 

Clause 11. — Holidays and Annual Leave; 

without deduction of pay in respect of 

each holiday which is observed on a day 
ordinarily worked by the part-time 
employee. 

(c) Absence Through Sickness: Notwith- 
standing the provisions of paragraph (b) 
of subclause (1) of Clause 16. — Absence 
Through Sickness the accrual of one- 
sixth of a week for each completed month 
of service shall be calculated on the 
average number of ordinary hours 
worked each week for each completed 
month of service. 

(d) Compassionate Leave: Payment to a part- 
time employee in respect of Clause 16A. 
—Compassionate Leave shall be made 
only where the employee otherwise would 
have been at work. 

(e) Overtime: A part-time employee who 
works in excess of the daily or weekly 
hours fixed in accordance with sub- 
clause (1) hereof shall be paid overtime in 
accordance with Clause 10. — Overtime 
of this award. 

9. Clause 31. — Dispute Settlement Procedure: After 
Clause 30. — Part-Time Employment, add a new clause 
as follows: 

31.—Dispute Settlement Procedure. 
(1) The principle of conciliation and direct 

negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(2) The parties shall take an early and active part 
in discussions and negotiations aimed at prevent- 
ing or settling disputes in accordance with the 
agreed procedure set out hereunder. 

(3) Any dispute shall be resolved in the 
following sequence:— 

(a) Discussions between the employee/s 
concerned (and shop steward if 
requested) and the immediate 
supervisors: 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives; 

(c) Discussion involving union 
representatives and senior management 
representatives; 

(d) If the matter is still not settled it shall be 
referred to the Western Australian 
Industrial Relations Commission for 
resolution. 

(4) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in accord- 
ance with the clause. 

(5) All parties to the award, the employers, their 
officials, the union and its members, will take all 
possible action to settle any dispute within 
reasonable time. At least seven days should be 
allowed for all stages of discussions to be 
finalised. 

(6) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(7) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 
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CHILD CARE WORKERS (EDUCATION 
DEPARTMENT) AWARD No. A20 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
The Honourable Minister for Education. 

No. 1391 of 1989(R). 
ACTING CHIEF COMMISSIONER 

G.G. HALLIWELL. 
10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo with Ms J. Harris, Mr J. Miller and Mr G. 
Coles on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Child Care Workers (Education 
Department) Award No. A20 of 1984 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of October 1989. 

(Sgd.) G.G. HALLIWELL. 
[U.S.] Acting Chief Commissioner. 

Schedule. 
Clause 14. — Salaries: Delete this clause and insert 

the following in lieu: 

14. — Salaries. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The salaries payable to employees covered 
by this award shall be: 

Per Annum 
$ 

First year of employment 17 797 
Second year of employment 19 707 
Third year of employment 20 762 
Fourth year of employment 21 815 
Fifth year of employment 22 859 

(2) For the purpose of adjustment and payment 
the weekly salary shall be calculated as one fifty- 
second and one sixth of the annual salary, the 
fortnightly salary as one twenty-second and one 
twelfth of the annual salary and the monthly salary 
as one twelfth of the annual salary. 

(3) An employee left in charge of pupils for a full 
session or more shall be paid no less than the rate 
applicable to a Child Care Worker in her fifth year 
of employment for the whole period she is in 
charge. 

(4) An employee who has had . previous 
experience relevant to employment covered by this 
award may have that experience taken into 
account in determining the 'year of employment' at 
which an employee is appointed and paid. 

(5) An employee may be employed as a casual if 
that employment is for a period of less than four 
weeks, in which case the employee shall be paid a 
loading of 27 per cent in addition to herbase rate in 
lieu of the provisions of Clauses 7. — Holidays, 8. 
— Annual Leave Loading, 9. — Sick Leave and 12. 
— Long Service Leave of this award. 

CLEANERS AND CARETAKERS 
AWARD No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40.—Award Variation. 

The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Coca Cola Bottlers (Perth) Pty Ltd 
and Others. 

No. 920 of 1988. 
Cleaning Employees Cleaning 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of December 1988. 

Order. 
HAVING heard Ms S. Mayman on behalf of the 
applicant and Mr M. O'Connor on behalf of the 
respondents and Mr M. Sandy on behalf of Co- 
operative Bulk Handling Limited and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders:— 

That the Cleaners and Caretakers Award No. 12 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 19th day of December 
1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.I Senior Commissioner. 

Schedule. 
1. Clause 20.—Special Rates and Conditions: Delete 

this clause and insert the following in lieu: 
20.—Special Rates and Conditions. 

(1) Dressing Accommodation: Suitable 
provisions shall, where practicable, be made by the 
employer on the premises for workers to change 
their clothing. Should any dispute arise as to the 
suitability of the accommodation so provided, the 
matter shall be determined by the Board of 
Reference. 

(2) Accommodation for Meals: Workers shall 
be permitted to eat their meals in a convenient and 
clean place protected from the weather. 

(3) Boiling Water: Where practicable, facilities 
for boiling water shall be provided by the 
employer. 

(4) No worker shall be required to clean the 
outside windows in a dangerous situation after 
daylight. 

(5) Overalls and Uniforms: Clean overalls and/ 
or uniforms shall be supplied by the employer free 
of charge where the employer requires such to be 
worn. 



(6) Protective Clothing. 
(a) Where a worker is required by the 

employer to work in the rain, suitable 
protective clothing shall be provided free 
of charge by the employer. 

(b) Where a worker during the course of his 
duty may become wet, he shall be 
supplied free of cost with protective 
footwear. In the event of a dispute arising 
the matter shall be referred to the Board of 
Reference for determination. 

(c) The items referred to in this subclause 
shall remain the property of the 
employer. 

(7) Appliances and Materials: All appliances 
and materials including towels and dusters, 
required in connection with the performance of the 
worker's duties, shall be supplied in a safe 
condition to such worker by the employer without 
charge. 

(8) Washing: Where a worker is called upon to 
wash articles, the following payments shall be 
made: 

(a) Washing towels, 19 cents each. 
(b) Washing dusters, 15 cents each. 

(9) Rubber Gloves: Workers who are required to 
clean lavatories or use injurious acids and/or other 
injurious substances, shall be supplied with rubber 
gloves which shall remain the property of the 
employer. 

(10) (a) Where it is necessary to go wholly 
outside a building to clean windows an employee 
shall, if such cleaning be 15.5 metres or more from 
the nearest horizontal plane, be paid an allowance 
of $1.45 per day. 

(b) Where an employee is required to clean 
windows from a swinging scaffold or similar device 
he/she shall be paid 25 cents per hour extra for 
every hour or part thereof so worked. 

(11) Where an employee is required to carry out 
the ordinary hours of duty per day in more than 
one shift and where the break is not less than three 
hours, an allowance of $1.65 per day shall be paid. 
This allowance shall not apply to caretakers. 

(12) A cleaner shall not be required to work from 
the top of a ladder more than three metres long 
which rests on the ground or floor level. 

(13) A watchman and/or night worker shall only 
be permitted to leave his employment premises in 
the case of the serious illness of himself, wife or 
children, provided that this clause shall only apply 
after he has made contact with his employer or one 
of his employer's executives, who shall authorise 
such absence. 

(14) Lift Attendant: Suitable seating 
accommodation for the attendant shall be 
provided in lifts if requested. 

(15) All workers called upon to clean closets 
connected with septic tanks and sewerage shall 
receive an allowance as follows: 

Per 
Week 

$ 
(a) five closets or greater but less 

than 10 closets per day 2.35 
(b) 10 closets or greater but less 

than 30 closets per day 7.05 
(c) 30 closets or greater but less 

than 50 closets per day 14.10 
50 closets or greater oer dav 17.70 

For the purpose of this clause, one metre of 
urinal shall count as one closet and three urinal 
stalls shall count as one closet. 

(16) Watchmen. 
(a) Where a watchman is required to patrol 

in the open air, waterproof coats and 
boots shall be provided by the employer 
free of cost. Those items shall remain the 
property of the employer and shall be 
returned by the worker at the termination 
of his employment. 

(b) The employer shall supply and maintain 
torches, etc, free of cost to the worker. 

(17) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance 
not less than that provided for in the table set out 
hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee 
may make any other arrangement as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employere's business — 

Schedule 1.—Motor Car. 
Engine Displacement 
(in cubic centimetres) 
Over 1600cc 1600cc 

26G0cc -2600cc & under 
Area and Details if/km <t/km Q/km 
Metropolitan Area: 34.5 29.7 26.7 
South West Land 

Division 35.5 30.6 27.5 
North of 23.5 degrees 

South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

Schedule 2.—Motor Cycles. 
Distance Travelled During a Rate 
Year on Official Business (t/km 
All Areas of State 12.1 
Motor vehicles with rotary engines are to be 

included in the 1600-2600cc category. 
2. In Schedule A.—Respondents delete the 

following: 
Grain Agents and/or Handling 
Co-operative Bulk Handling Ltd 
22 Delhi Street, West Perth. 
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CLEANERS AND CARETAKERS AWARD 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Coca-Cola Bottlers (Perth) Pty Ltd 
and Others. ' 

No. 1702 of 1989. 
COMMISSIONER G.J. MARTIN. 

25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders: 

That the Cleaners and Caretakers Award No. 12 
of 1969 as varied be further varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 20. — Special Rates and Provisions: Delete 
subclause (17) of this clause and insert in lieu: 

(17)(a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance 
not less than that provided for in the table set out 
hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee 
may make any other arrangement as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Car. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rate per kilometre Over Over 1600 cc 

2 600 cc 1 600 cc and under 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/km 
All Areas of State 14.3 

Motor vehicles with rotary engines are to be included in the 1600- 
2600 cc category. 

CLEANERS AND CARETAKERS 
(CAR AND CARAVAN PARKS) AWARD 

No. 5 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Kings Parking Co (WA) Pty Ltd and Others. 
No. 1698 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and being satisfied that 
the State Wage Principles enunciated by a Commission 
in Court Session in General Order Matter No. 1940 of • 
1989 of the 8th day of September 1989 have been 
complied with, hereby orders: 

That the Cleaners and Caretakers (Car and 
Caravan Parks) Award No. 5 of 1975 as varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 
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3. Clause 12. — Fares and Travelling Time: Delete 
this clause and insert in lieu: 

12. — Fares and Travelling Time. 
(1) Where an employee is required during his 

normal working hours, by his employer, to work 
outside his usual place of employment, the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) 
of this clause. 

(2Xa) Where an employee is required and 
authorised to use his/her own motor vehicle in the' 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Car. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600 cc 

2 600 cc 1600cc and under 
-2600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Rate 
c/km 

All Areas of State 14.3 
Motor vehicles with rotary engines are to be included in the 1600- 

2600 cc category. 
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CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD 1975 No. 32 of 1975. 

■ WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

The Honourable Premier of Western Australia and 
Others. 

No. 1396 of 1989(R). 
ACTING CHIEF COMMISSIONER G.G. HALLIWELL. 

10th day of October 1989. 

Order. 
< HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A 
Caccamo with Ms J. Harris, Mr J. Miller and Mr G. 

i Coles on behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Cleaners and Caretakers (Government) 
Award 1975 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 5. — Definitions: Delete subclause (3) of 

this clause and insert in lieu the following: 
(3) "Security Officer" shall mean a person 

employed to watch and/or guard, patrol and/or 
protect premises and/or property including 
opening and closing doors and windows as re- 
quired; arid/or protect goods, cash or valuables in 
transit. 

2. Clause 6. — Contract of Service: Delete subclause 
(3) of this clause and insert in lieu the following: 

(3Xa) Except for casual security officers, all 
casual employees shall be entitled to a minimum 
engagement of two hours or pay in lieu for such 
period. 

(b) Casual security officers shall be entitled to a 
minimum engagement of four hours for each 
engagement not exceeding four hours and to a 
minimum engagement of eight hours for each 
engagement exceeding four hours. 

(c) Subject to paragraphs (a) and (b) hereof the 
engagement of a casual employee may be 
terminated at any time and all wages due shall be 
paid at the termination of each engagement. 

3. Clause /. — Hours: Delete this clause and insert 
the following in lieu thereof: 

7.—Hours. 
(IXa) Except as hereinafter provided, the 

ordinary hours of work shall be 38 per week with 
the hours actually worked being 40 hours per week 
or 80 hours per fortnight and shall be worked 
between the hours of 6.00 a.m. and 7.00 p.m. 
Monday to Friday inclusive. 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3537 

(b) The actual hours of work for attendants and 
court ushers shall be worked between 8.00 a.m. and 
5.00 p.m. unless otherwise ordered by the Western 
Australian Industrial Relations Commission or by 
agreement with the union. 

(c) Ordinary hours shall be worked within a.20- 
day cycle of eight hours on the first 19 days in each 
cycle with 0.4 of one hour of each such day worked 
accruing as an entitlement to take the 20th day in 
each cycle as a paid day off as though worked. 

(2)(a) The ordinary hours of work for a rostered 
employee may be worked between the hours of 6.00 
a.m. and 7.00 p.m. on any of the seven days of the 
week. 

(b) Except as provided for in subclause (6) of 
this clause: 

(i) the ordinary hours of work for a shift 
worker or caretaker may be worked on 
any of the seven days of the week and 
there shall be no fixed daily spread of 
hours; 

(ii) the ordinary hours for shift workers shall 
be worked in not more than 10 shifts per 
fortnight of eight hours each and not 
more than one shift in every 24 hours. 

(c) Notwithstanding the provisions of 
paragraph (b)(ii) of this subclause, where the union 
and the employer so agree, shifts of more than eight 
hours but not more than 12 hours may be worked 
for the purpose of trialling alternative shift 
arrangements only. 

(d) Shift and rostered employees shall be 
entitled to 12paiddaysoffin every 12months.Such 
rostered days off shall be taken: 

(i) in accordance with subclause (4) of 
Clause 30. — Rostered Day Off (38 Hour 
Week); or 

(ii) at a time mutually agreed between the 
employer and employee(s) concerned; 
or 

(iii) in conjunction with annual leave. 
(e) The length of the cycle during which the 

ordinary hours may be worked to give an average of 
38 shall be determined by agreement between the 
employer and the union or failing agreement by a 
Board of Reference. 

(3) Each employee referred to in subclause (2) of 
this clause shall, in every seven consecutive days, 
be granted two consecutive days off duty, provided 
that this subclause shall be deemed to be complied 
with if the employee is granted the equivalent of six 
days off duty in every period of three weeks. 

(4) An employee other than security officer shall 
be entitled to a meal break of not less than 30 
minutes and not more than one hour each day. No 
employee shall be required to work for more than 
five consecutive hours without a meal break. 
Provided that if an employee is required to work 
during his/her meal break he/she shall be paid at 
overtime rates until a meal break is taken. 

(5)(a) There shall be no fixed spread of hours for 
caretakers who may be required to be on duty on 
any day of the week, but no caretaker shall be called 
upon to perform cleaning or supervision of 
cleaning work in excess of 38 hours per week. 

(b) Caretakers shall be allowed adequate meal 
breaks and rest periods by arrangement between 
the employer and the employee. 

(c) Caretakers shall not be deemed to be 
working on Saturdays and/or Sundays when they 
are required to open and close classrooms, halls or 

other school facilities for which they are entitled to 
the allowances prescribed in Clause 11. — Special 
Rates and Provisions of this award. 

(6)(a) The ordinary working hours of security 
officers shall be 76 per fortnight, such hours to be 
worked in not more than 12 shifts per fortnight and 
not more than 10 hours in any one shift and not 
more than one shift in every 24 hours. The 
employer may fix the number and duration of such 
shifts and the employee shall be given 48 hours' 
notice of any change of such shift. 

(b) Provided that no employee shall be rostered 
for duty until at least 10 hours have elapsed from 
the time his/her previous rostered shift ended. 
Notwithstanding the foregoing more than one shift 
may be worked in a 24 hour period to facilitate a 
change of roster. 

4. Clause 8. — Overtime: Immediately following sub- 
clause (6) of this clause insert a new subclause (7) as 
follows: 

(7)(a) By agreement between the employee and 
employer, time off in lieu of payment for overtime 
may be granted proportionate to the payment to 
which he/she is entitled. Such time off is to be taken 
in unbroken periods according to each period of 
overtime worked. 

(b) The actual period of time off may be accrued 
and taken at a time agreed between the employer 
and employee concerned. 

5. Clause 12. — Public Holidays: Delete subclause 
(2) of this clause and insert in lieu the following: 

(2)(a) Whenever any of the days referred to in 
paragraph (a) of subclause (1) of this clause falls on 
an employee's ordinary working day and the 
employee is not required to work on such day, he/ 
she shall be paid for the ordinary hours he/she 
would have worked on such day had it not been a 
holiday. 

(b) A shift employee who is regularly rostered to 
work Sundays and public holidays or a security 
officer, who is not required to work on a holiday 
which falls on his/her rostered day off, shall be 
allowed a day's leave with pay to be added to his/ 
her annual leave or taken at some other time if the 
employee so agrees. 

6. Clause 13. — Annual Leave: Delete subclause (1) 
of this clause and insert the following in lieu thereof: 

(1 )(a) Except as hereinafter provided a period of 
four weeks' leave shall be allowed to an employee 
by his/her employer after a period of 12 months' 
continuous service with such employer. 

(b) By mutual agreement the annual leave 
prescribed in this clause may be taken in more than 
one portion provided that no portion shall be less 
than one week. 

7. Clause 20. — Wages: Delete this clause and insert 
the following in lieu thereof: 

20.—Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wages Principles. 



Part A — All employees except those employed 
by the Ministry of Education 

(1) The minimum weekly rate of wage payable 
to employees covered by this award shall be as 
follows: 

Level One: Comprehends the following 
classes of work 

(a) Kitchen Hand (Agricola College) 
First year of employment 335.70 
Second year of employment 340.00 
Third year of employment 

and thereafter 343.70 
(b) Attendant 

Cleaner 
Gatekeeper 
(Robb Jetty) 
First year of employment 348.60 
Second year of employment 352.50 
Third year of employment 

and thereafter 356.60 356.60 

Level Two: Comprehends the 
following classes of work 

Home Economic Assistant, 
Car Park Attendant, 
Window Cleaner 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Level Three: Comprehends the 
following classes of work 

Caretaker, Estate Attendant 
(Homeswest) Grade 1 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Level Four: Comprehends the 
following classes of work 

Estate Attendant (Homeswest) 
Grade 2 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

Level Five: Comprehends the 
following classes of work 

(a) Janitor, Security Officer 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

355.60 
359.50 

363.20 

366.10 
369.80 

373.60 

377.40 
381.10 

384.90 

381.70 
385.60 

389.50 
(b) Office Attendant (Homeswest) 

First year of employment 373.50 
Second year of employment 381.20 
Third year of employment 

and thereafter 391.10 

Level Six: Comprehends the 
following classes of work 

Court Usher, 
Second Cook (Agricola College) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

392.60 
397.70 

401.80 

Level Seven: Comprehends the 
following classes of work 

(a) Foreperson (BMA), Estate 
Attendant (Homeswest) 
Grade 3 
First year of employment 404.90 
Second year of employment 408.70 
Third year of employment 

and thereafter 412.70 
(b) First Cook (Agricola College) 

First year of employment 414.20 
Second year of employment 418.90 
Third year of employment 

and thereafter 422.40 

(2) Supervision Allowance. Employees other 
than forepersons, placed in charge of others shall 
be paid the following weekly allowance in addition 
to the rate prescribed for his/her class of work: 

$ 
One to five employees 5.80 
Six to 10 employees 10.60 
11 to 15 employees 13.10 
16 to 20 employees 18.00 
Over 20 (for each additional employee) 0.20 

(3) Casual employees shall be paid 20 per cent in 
addition to the rates payable under this award. 

'Part B — All employees employed by the Ministry 
of Education 

(1) The minimum weekly rate of wage payable 
to employees covered by this award shall be as 
follows: 

Level One: Comprehends the following 
classes of work 

Cleaner for initial 12 months 
of employment 

Level Two: Comprehends the 
following classes of work 

Cleaner 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Three: Comprehends the 

following classes of work 
Cleaner in charge of one to 
six employees inclusive. 
Home Economics Assistant 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Four: Comprehends the 

following classes of work 
Caretaker of Schools employing 
seven to 12 cleaners inclusive. 
Cleaner in charge of seven to 12 
employees inclusive 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Five: Comprehends the 

following classes of work 
Caretaker of Schools employing 
13 or more cleaners. Cleaner in 
charge of 13 employees or more, 
Handyperson 

348.60 

352.50 
355.70 

358.80 

359.20 
363.10 

367.20 

368.20 
371.70 

375.80 



First year of employment 379.90 
Second year of employment 383.60 
Third year of employment 

and thereafter 387.40 
Level Six: Comprehends the 

following classes of work 
Foreperson (Cleaning) 
First year of employment 407.70 
Second year of employment 412.90 
Third year of employment 

and thereafter 417.10 
(2) A casual employee shall receive 20 per cent 

of the ordinary rate in addition to the ordinary rates 
prescribed herein for his/her class of work. 

(1) The minimum weekly rate of wage payable 
to employees covered by this award shall be as 
follows: 

CLEANERS AND CARETAKERS 
(METROPOLITAN MARKET TRUST) 

AGREEMENT 1967 No. 9 of 1967 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Metropolitan Market Trust. 
No. 1397 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. HALLIWELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement 1967 No. 9 of 1967 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Market Inspector Grade 1 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Market Inspector Grade 2 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Market Inspector Grade 3 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Market Inspector Grade 4 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Gatekeeper 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

380.60 
384.10 

387.50 

402.70 
406.20 

409.80 

424.80 
428.50 

432.00 

474.20 
477.70 

480.10 

348.60 
352.50 

359.60 
(2) In addition to the rates prescribed herein, an 

employee who in any week handles money shall be 
paid an allowance of $5.95 per week. 

(3) A casual employee shall receive 20 per cent 
of the ordinary rate in addition to the ordinary rate 
for his or her class of work. 

2. Clause 8. — Overtime: Immediately following 
subclause (7) of this clause insert a new subclause (8) as 
follows: 

(8)(a) By agreement between the employee and 
employer, time off in lieu of payment for overtime 
may be granted proportionate to the payment to 
which an employee is entitled. Such time off is to be 
taken in unbroken periods according to each 
period of overtime worked. 

(b) The actual period of time off may be accmed 
and taken at a time agreed between the employer 
and employee concerned. 

3. Clause 12. — Annual Leave: Delete subclause (7) 
of this clause and insert the following in lieu thereof: 

(7) The total annual leave entitlement may, by 
agreement between the employee and the 
employer, be taken in more than one portion. 
Provided that no portion is less than one week. 

Schedule. 
1. Clause 7. — Rates of Pay: Delete this clause and 

insert the following in lieu thereof: 

7. — Rates of Pay. 
It is a term of this industrial agreement that the 

union undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 



CLERKS' (ACCOUNTANTS EMPLOYEES) 
AWARD No. 8 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
Western Australian Branch 

and 
T.E. Ball and Others. 

No. 1986 of 1989. 
COMMISSIONER C.B. PARKS. 

23rd day of November 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Mr D.M. Jones on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Accountants Employees) 
Award No. 8 of 1982 be amended in accordance 
with the attached Schedule on and from 6 October 
1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1989. 
3. Scope. 
4. Rates of Pay. 
5. Area. 
6. Superannuation. 

2. Insert after Clause 2.—Arrangement the following 
new clause — 

2A.—State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

3. Clause 4.—Rates of Pay: Delete this clause and 
insert in lieu — 

4.—Rates of Pay. 
(1) The minimum rates of pay for employees 

covered by this award shall be as set out in this 
clause. 

(2) Adult Employees (rate per week): 

(c) Senior clerks (Classified as such 
or in default of agreement, by 
the Board of Reference) 344.30 

(3) Junior Employees. 
(a) Percentage of the rate for an 

adult employee at 21 years of age 
per week — 

% 
At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set 
out in paragraph (a) of this subclause the 
following amounts — 

$ 
At 17 years of age 0.70 
At 18 years of age 1.00 
At 19 years of age 2.40 
At 20 years of age 3.20 

(4) Casual clerks may be employed at an hourly 
rate and shall be paid while so employed 25 per 
cent in addition to the rates prescribed above, with 
a minimum engagement of four hours. Provided 

. that, notwithstanding anything contained in this 
subclause, the basis and terms of employment of 
casual clerks may be varied in any particular case 
by agreement in writing between the employer and 
the union. 

(5) (a) Part-time employees may be employed 
at an hourly rate for a lesser period per week than 
the hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees shall be strictly related 
proportionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purposes of this clause, the weekly 
hours of a part-time employee shall not exceed 30, 
except where a part-time employee at the date of 
this award is employed for more than 30 hours a 
week, that arrangement with respect to that 
employee may continue. 

(d) In the event of any dispute concerning the 
employment of any part-time employees the matter 
may be referred to a Board of Reference. 

(a) At 21 years of age 322.60 
At 22 years of age 326.70 
At 23 years of age 330.30 
At 24 years of age 334.20 
At 25 years of age and over 338.50 

(b) Adult stenographers, comptometer or 
calculating or ledger machine operators 
shall receive $3.80 in addition to the rates 
as set out in paragraph (a) of this 
subclause. 
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CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia Industrial 

Union of Workers, WA Branch 
and 

Boans Limited and Others. 
No. 1072(A) of 1987. 

COMMISSIONER C.B. PARKS. 
1st day of December 1989. 

Order. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondent, and by consent, the Commission, pursu- 
ant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Clerks' (Wholesale and Retail Estab- 
lishments) Award No. 38 of 1947 be amended in 
accordance with the attached Schedule from the 
beginning of the first pay period commencing on 
or after 30 October 1989. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the number 

and title 34. Superannuation of this clause the new 
number and title as 35. Special Conditions. 

2. Clause 34. — Superannuation: After this clause 
add the following new Clause 35. — Special 
Conditions— 

35.—Special Conditions. 
(1) This clause shall apply to the employers 

named in this subclause and to their employees 
employed pursuant to the provisions of this 
award. 

(a) Myer Stores Ltd (Incorporated in WA). 
First Floor. 569 Wellington Street. 
Perth WA 6000. 

(b) Coles Myer Ltd. 
Bannister Road, Canning Vale WA 6155 

(c) K-Mart. 
Bannister Road. Canning Vale WA 6155 

(d) Target Australia Ltd, 
State Office, Alexandra Place, 
Bentley WA 6102. 

(e) Woolworths (WA) Ltd. 
Regional Office, 123 Kewdale Road, 
Kewdale WA 6105. 

(f) PAL- 
IS Miles Road, Kewdale WA 6105. 

(2) The employer shall pay to each employee an 
amount of $9.00 per week in addition to the rates 
prescribed in Clause 11. — Rates of Pay for all 
purposes of the award. Juniors shall be paid the 
proportionate amount in accordance with Clause 
11. — Rates of Pay. 

(3) The provisions of:— 
(a) Clause 7. — Hours of Duty subclause 

(l)(a)(i); 
(b) Clause 9. — Meal Allowance, second 

paragraph of subclause (3); and 

(c) Clause 11. — Rates of Pay, subclause (5) 
paragraphs (a), (b) and (c); 

shall not apply to employers referred to in 
subclause (1) of this clause. 

(4) Where an employee is required by the 
employer to work on a scheduled roster day off, 
such employee shall be paid at time and a half for 
the first two hours and double time thereafter. 

(5) A casual clerk may be employed for a period 
of four weeks or more to replace an employee 
absent on sick leave, annual leave, long service 
leave and workers compensation. Casual clerks 
shall be engaged for a minimum of three hours. 

(6)(a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment, with a 
minimum daily engagement of three hours. 

(b) Payment of annual leave and sick leave for 
part-time employees shall be strictly related 
proportionately to the number of hours worked by 
full-time employees in each establishment. 

(7) By mutual agreement between the employer 
and employee, rostered days off may be accrued up 
to a maximum of five and may be taken in blocks of 
up to five days at any one time. 

(8) Schedules of rostered days off shall be 
published and displayed in a place accessible to 
staff one month in advance. 

(9) In lieu of the meal allowance prescribed by 
Clause 8.. — Meal Allowance, the amount of the 
meal allowance shall be $5.90 with effect from the 
beginning of the first pay period commencing on 
or after 30 October 1989. 

(10)(a) The calculator allowance prescribed by 
Clause 11. — Rates of Pay shall apply only to 
employees in receipt of such allowance at the date 
of this Order. 

(b) Such calculator allowance shall be reviewed 
consistent with the Structural Efficiency Principle 
where a career structure based on actual skill 
requirements and training necessary to undertake 
specific functions is resolved. 

(c) Should the Structural Efficiency Review not 
be completed by 31 January 1991, the union shall 
enter into discussions with employers for the 
purpose of removing the allowance. 

(11) Where the provisions of this clause conflict 
with any other provisions contained in this award, 
the provisions of this clause shall prevail. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Honourable Minister for Community Welfare. 

No. 1398 of 1989(R). 
ACTING CHIEF COMMISSIONER 

G.G. HALLIWELL.. 
10th day of October 1989. 

HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Community Welfare Department 
Hostels Award 1983 No. A27 of 1981 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 6. — Hours: Delete subclause (2) of this 

clause and insert the following in lieu: 
(2)(a) Subject to the provisions of paragraph (b) 

of this subclause the spread of shifts shall mean the 
total period of time which elapses from the time the 
employee signs on duty at the commencement of 
the shift and the time the employee signs off duty at 
the completion of the shift. 

(b) Subject to Clause 8. — Overtime of this 
award, the spread of shift shall not exceed 10 hours 
provided that a spread in excess of 10 hours, but not 
exceeding 12 hours, may be worked where there is 
agreement between the union and the employer for 
alternative shift arrangements to be trialled. 

2. Clause 28. — Wages: Delete this clause and insert 
the following in lieu thereof: 

28. — Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rates of wage payable 
to employees covered by this award shall be as 
follows: 

Groundsman and/or 
Gardener- 
First year of employment 361.70 
Second year of employment 363.20 
Third year of employment and 
thereafter 370.20 
Domestic Worker— 
First year of employment 348.20 
Second year of employment 352.70 
Third year of employment and 
thereafter 356.70 

The classification Domestic Worker 
includes the following designations: 

Kitchen Attendant, Pantry Attendant, 
Domestic, Yard Assistant, Dining Room 
Attendant, Laundry Worker and 
Machinist. 

(2) Junior Workers: Junior workers shall receive 
the following percentage of the first year rate for the 
class of work on which they are engaged: 

% 
Under 16 years of age 60 
16 to 17 years of age 70 
17 to 18 years of age 80 

(3) General Conditions. 
(a) Junior workers may be employed in the 

proportion of one junior to every two or 
fraction of two not being less than one 
adult employee in the same occupation, 
provided that this ratio may be altered by 
written agreement between the union and 
the worker concerned. 

(b) Senior workers appointed as such by the 
employer shall be paid $ 13.90 per week in 
addition to the rates prescribed herein. 

(c) A leading hand placed in charge of not 
less than three other workers shall be paid 
$13.90 per week in addition to the rates 
prescribed herein. 

(d) Workers who are required to work their 
ordinary hours each day in two shifts and 
where the break between the two shifts is 
not less than three hours shall be paid 
$2.20 per day reimbursement for 
travelling expenses. 

Cook— 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

373.00 
377.20 
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CROTHALL HOSPITAL SERVICES (WA) PTY LTD 
AWARD No. 3 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Crothall Hospital Services (WA) Ltd. 
No. 1694 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Crothall Hospital Services (WA) Pty 
Ltd Award No. 3 of 1987 as varied be further varied 
in accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new clause 
2A. — State Wage Principles — September 1989 in the 
following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 39. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

39. — Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during their 

normal working hours by their employer to work 
outside their usual place of employment, the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) 
of this clause. 

(2)(a) Where an employee is required and 
authorised to use their own motor vehicle in the 
course of their duties they shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 

Area and Details Engine Displacement 
(in Cubic Centimetres) 

Rate per kilometre Over Over 1 600 cc 
2 600 cc 1 600 cc and under 

- 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 South West Land Division 42.0 36.6 31.9 North of 23.5° South Latitude 46.5 40.9 35.8 Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Susmcss c/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

CULTURAL CENTRE AWARD 1987 
No. A28 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital. Service & Miscellaneous 
WA Branch 

and 
The Library Board of Western Australia and Others. 

No. 1401 of 1989(R). 
ACTING CHIEF COMMISSIONER G.G. HALL1WELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That the Cultural Centre Award 1987 No. A28 of 
1988 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 10th day of October 
1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 5. — Definitions: 

A Insert a new paragraph (i) immediately 
following subclause (1) paragraph (h) as 
follows: 

(i) "Audio Visual" shall mean, for the 
purposes of audio visual equipment 
currently used in the workplace(s), a 
16mm projector. 
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B. Delete the existing subclause (2) and insert the 
following in lieu thereof: 

(2) "Casual Employee" shall mean an 
employee appointed as such who is engaged 
to work for less than one month. 

2. Clause 7. — Hours: Delete this clause and insert 
the following in lieu thereof: 

7.—Hours. 
(1) Subject to the provisions of this clause the 

ordinary hours of duty shall be 38 hours per week 
with the hours actually worked being 40 per weekto 
be worked eight hours per day on any five days of 
the week. The rostered ordinary hours shall be 
worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 
accrued days off in each 12 month period. The 
accrued days off shall be taken as follows: 

(a) As 12 consecutive days in conjunction with 
a period of annual leave as prescribed in 
Clause 12. — Annual Leave; or 

(b) By agreement between the employer and 
employee as an entitlement to take the 20th 
day within a 20 day cycle as'a paid day off as 
though worked. 

(c) Where it is agreed between the employer 
and the union in writing then an alternative 
arrangement may exist in respect of this 
subclause. 

(2) Notwithstanding subclause (4) of this clause 
the ordinary hours of work shall be rostered on any 
five days of the week and shall provide for at least 
two consecutive days off in each fortnightly period 
for each employee. 

Provided that each shift and rostered employee 
is rostered off duty on a weekend at least once in 
each calendar month. 

(3) Except as hereinafter provided, the ordinary 
hours shall be worked between the hours of 6.30 
a.m. and 7.00 p.m. provided that the actual work- 
ing hours can only be varied by written agreement 
between the employer, the employees and their 
Union. 

(4) The ordinary hours of employees who work 
continuous shift work, may be worked at any time 
of the day or night. 

(5) Employees, other than continuous shift 
employees, shall be entitled to an unpaid meal 
break of not less than 30 minutes and not more 
than one hour each day. Any employee required to 
work for more than five consecutive hours without 
a meal break shall be paid at overtime rates until 
the meal break is allowed. 

(6) Continuous shift employees shall be entitled 
to a paid meal break of 30 minutes provided that 
they shall be available to respond to urgent work 
requirements during that period. 

(7) The ordinary working hours of employees 
shall be set out on a roster. The roster shall not be 
altered unless two weeks' notice of such alteration 
is given to the employee or employees concerned. 
Workperformed outside the hours notified shall be 
paid for at overtime rates in accordance with 
Clause 8. — Overtime, except in cases of emergency 
or staff illness or accident which prevent such 
notification. 

(8) The provisions of this clause apply to a part- 
time employee in the same proportion as the hours 
normally worked bear to a full-time employee. 

3. Clause 8. — Overtime: 
A. Delete the existing subclause (3) and insert the 

following in lieu thereof: 
(3Xa) By agreement between the 

employee and employer, time off in lieu of 
payment for overtime may be granted 
proportionate to the payment to which 
the employee is entitled. Such time to be 
taken in unbroken periods according to 
each period of overtime worked. 

(b) The actual period of time off may 
be accrued and taken at a time agreed 
between the employer and employee 
concerned. 

B. Delete the existing subclause (6) and insert the 
following in lieu thereof: 

(6)(a) When overtime work is 
necessary it shall, wherever reasonably 
practicable, be so arranged that 
employees have at least 10 consecutive 
hours off duty between the work of 
successive days. 

(b) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his/her 
ordinary work on one day and the 
commencement of his/her ordinary work 
on the next day that he/she has not at least 
10 consecutive hours off duty between 
those times shall, subject to this sub- 
clause, be released after completion of 
such overtime until he/she has had 10 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absences. 

(c) If, on the instruction of the 
employer or the employer's represent- 
ative, the employee resumes or continues 
work without having had 10 consecutive 
hours off duty, the employee shall be paid 
at double time until the employee is 
released from duty for such period and 
the employee shall then be entitled to be 
absent until the employee has had 10 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(d) The provisions of this subclause 
shall apply in the case of rostered 
employees if eight hours were substituted 
for 10 hours when overtime is worked for 
the purposes of staffing special 
exhibitions. 

4. Clause 20. — Wages: Delete this clause and insert 
the following in lieu thereof: 

20.—Wages. 
It is a term of this award that the union under- 

takes for the duration of the Principles determined 
by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum total rate of wage payable 
under this award shall be as follows: 

Per Week 
$ 

Cleaner 
First year of employment 348.60 
Second year of employment 352.50 
Third year of employment 

and thereafter 356.60 
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Per Week 
S 

Groundskeeper 
First year of employment 356.30 
Second year of employment 363.70 
Third year of employment 

and thereafter 371.60 
Attendant or Receptionist Attendant 
First year of employment 372.20 
Second year of employment 380.40 
Third year of employment 

and thereafter 388.60 
Security Officer 
First year of employment 372.20 
Second year of employment 380.40 
Third year of employment 

and thereafter . 388.60 
Assistant Supervisor 
First year of employment 377.50 
Second year of employment 385.70 
Third year of employment 

and thereafter 393.70 
Installation Assistant 
First year of employment 435.00 
Second year of employment 442.00 
Third year of employment 

and thereafter 449.70 
Attendant Supervisor 
First year of employment 449.61 
Second year of employment 

and thereafter 464.50 

ENGINE DRIVERS' (GOVERNMENT) 
AWARD 1983, No. A5 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
The Board of Management, Fremantle 

Hospital and Others. 
No. 1825 of 1989(R). 

COMMISSIONER A.R. BEECH. 
29th day of November 1989. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
Applicant, and Ms R. Dight on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Engine Drivers' (Government) Award 
1983, No. A5 of 1983 be varied in accordance with 
the following Schedule and that such variation 
shall have effect on and from the 26th day of 
October 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 24.—Wages: Delete this clause and insert 

in lieu the following: 
24.—Wages. 

It is a term of this award or industrial agreement 
that the union undertakes for the duration of the 
Principles determined in the Commission in Court 
Session in Application No. 1940 of 1989 not to 
pursue any extra claims, award or over award 
except when consistent with the State Wage 
Principles. 

(1) The total rates of wages payable to 
employees covered by the Award shall be as 
follows: 

On 
Commen- 

cement 
After 1 
Year of 
Service 

After 2 
Years of 
Service 

S S S 
Operators of Equipment, as 
specified — 

(i) Dual Fuel engine 
drivers. Metropolitan 
Water Authority 
Subiaco Treatment 
Works (includes 
attention to pumps and 
sludge heating equip- 
ment as directed) 361.90 365.60 369.00 

(ii) Refrigeration Plant 
Operator Robbs Jetty 
Abattoirs (including 
working in cold places 
and associated con- 
ditions) 376.70 380.40 383.80 

(iii) Slipway winch driver 
and electric crane 
driver — PWD slipway 
Fremantle 360.80 364.50 368.20 

(iv) Electric Crane Driver. 
Fremantle Port 
Authority 353.80 357.20 360.70 

(v) Pile Driver. Fremantle 
Port Authority 354.80 358.50 362.10 

(vi) Winch Driver 345.90 349.60 353.10 
(vii) Pumpers. Country 

Pumping Stations 366.60 370.10 373.90 
Mobile Crane Operator 
(classified according to lifting 
capacity of crane) — 

(i) Up to five tonnes 354.80 358.50 362.10 
(ii) Over five tonnes and up 

to 10 tonnes 359.00 362.70 366.20 
(iii) Over 10 tonnes and up 

to 20 tonnes 363.80 367.50 371.10 
(iv) Over 20 tonnes and up 

to 40 tonnes 369.20 372.70 376.50 
(v) Over 40 tonnes and up 

to 80 tonnes 377.50 380.80 384.40 
(vi) Over 80 tonnes 381.50 385.20 388.80 
(vii) Mobile Crane Driver 

(North West Ports) 362.00 365.50 369.00 
(viii) Mobile Crane. 

Fremantle Port 
Authority 362.90 366.40 369.90 

(ix) Floating Crane. 
Fremantle Port 
Authority 368.60 372.20 375.70 

Firemen and Others — 
(i) Fireman 349.00 352.70 357.30 
(it) Fireman, Swanbourne 

Graylands Hospital, 
(includes attention to 
electric pumps) 350.00 353.70 357.20 

(iii) Plant Attendant 335.10 338.60 342.00 
(vii) Greaser and Engine 

Room Attendant. Royal 
Perth Hospital and 
Fremantle Hospital 336.50 340.10 343.90 

(2) Additions to Wage Rates. 
(a) A classified employee engaged as herein- 

after specified shall have his wage rate 
increased as follows:— 

(i) Attending to refrigerator 
and/or air compressor or 
compressors 



Per Week 
A . 

(ii) Attending to an electric 
generator or dynamo 
exceeding 10 kW capacity 16.80 

(iii) Attending to a Switchboard 
where the generating 
capacity is 350 kW or more 5.40 

(iv) In charge of plant as 
defined 16.80 

(v) Leading Fireman, where 
two or more firemen are 
employed on one shift 
(per shift) 0.37 

(b) Employees employed on boiler cleaning 
inside the boiler or flues or combustion 
chamber shall be paid 81 cents per hour 
while so engaged. Provided that this 
allowance shall not be payable to employees 
who are in receipt of the industry allowance 
or construction work allowance prescribed 
in subclause (1) of Clause 19.—Special 
Provisions of this Award. 

(3) Casual Employees: A casual employee shall 
be paid 20 per cent of the ordinary rate in addition 
to the ordinary rate for his class of work. 

(4) Pumpers shall be paid the Government 
Water Sewerage and Drainage Wage Loading as 
prescribed from time to time in the Government 
Water Supply, Sewerage and Drainage Employees 
Award 1981. 

ENGINE DRIVERS' (NORTH WEST ABATTOIRS) 
AWARD No. 4 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch 

and 
Derby Meat Processing Co Ltd. 

No. 1148 of 1988. 
COMMISSIONER J.F. GREGOR. 

7th day of September 1989. 

Order. 
HAVING heard Mr G. Young on behalf of the 
Applicant and Mr R.A. Heaperman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on itby the Industrial Relations Act 1979 and 
having been satisfied that The Construction, Mining 
and Energy Workers' Union of Australia, Western 
Australian Branch has now formally committed itself 
to co-operate in a review of the Award to give effect to 
the Structural Efficiency Principle of the State Wage 
Principles which issued on 9 September 1988 and that 
The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch will not pursue 
any extra claims, award or over-award, except when 
consistent with the State Wages Principles, and with the 
consent of the parties, hereby orders:— 

That the Engine Drivers' (North West Abattoirs) 
Award No. 4 of 1969— 

(1) be amended in accordance with the 
following Schedule to provide for the 
inclusion of Clause 2A. — State Wage 
Principles — September 1988 to give effect to 
the Applicant's "no extra claims" 

commitment and the provisions of paragraph 
4 of the General Order No. 730 of 1988 dated 14 
September 1988. 

(2) be varied by increasing the wage rate 
applicable effective on 10 October 1988 by 
three per cent plus a flat amount of $10.00 
effective in six months on 10 March 1989 from 
the beginning of the first pay period 
commencing on or after 10 October 1988 in 
accordance with the rates specified in the 
following Schedule. 

(3) be varied by increasing allowances 
which relate to work or conditions applicable 
effective on 10 October 1988 by three per cent 
with effect from the first pay period on or after 
10 October 1988 in accordance with the rates 
specified in the following Schedule. 

(Sgd.) J.F. GREGOR, 
Commissioner. 

Schedule. 
1. Clause 2A. — State Wage Principles — September 

1988: Delete this clause and insert in lieu:— 
2A.—State Wage Principles—September 1988. 
(1) It is a term of this award that the unions 

undertake, until 1 July 1989, not to pursue any extra 
claims, award or over award, except when 
consistent with the State Wage Principles. 

(2) The employer on whom this award is 
binding shall not increase the rate of wage payable 
to an employee on 9 September 1988, or otherwise 
vary the conditions of employment applicable to 
an employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

2. Clause 21. — Wages: Delete subclauses (1) and (2) 
and insert in lieu:— 

Rate per week 

Classification: 
Driver of internal combustion engine over 
180 kw : 
Engine Greaser I 
Additions to Wage Rates: 
An engine driver or fireman engaged as 
hereinafter shall have his wage rate 
increased as follows— 

(a) Attending to refrigeration compressor 
or compressors 

(b) Attending to electric generator or 
dynamo exceeding 10 kw capacity 

(c) Attending to a switchboard where the 
generating capacity is 350 kw or over 

(d) Engine driver who attends a boiler or 
boilers 
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ENROLLED NURSES AND NURSING 
ASSISTANTS (PRIVATE) AWARD 

No. 8 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

St John of God Hospital and Others. 
No. 1692 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Enrolled Nurses and Nursing 
Assistants (Private) Award No. 8 of 1978 as varied 
be further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

and the employee may make any other 
arrangements' as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement 

Area and Details (in Cubic Centimetres) 
Rate per kilometre Over Over 1 600 cc 

2 600 cc 1 600 cc and under 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new clause 
2A — State Wage Principles — September 1989 in the 
following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 32. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

32. — Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 

FAMILY DAY CARE CO ORDINATORS 
AND ASSISTANTS AWARD 

No. A16 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital. Service and Miscellaneous 

WA Branch 
and 

Communicare and Others. 
No. 1699 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Family Day Care Co-Ordinators and 
Assistants Award No. A16 of 1985 as varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(Sgd.) GJ. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new clause 
2A. — State Wage Principles — September 1989 in the 
following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 20. — Fares and Travelling Allowance: 
Delete this clause and insert in lieu: 

20. — Fares and Travelling Allowance. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1 600 cc 

2 600 cc I600cc and under 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 
Rest of the State 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/}cm 
All Areas of State 14.3 

Motor vehicles with rotary engines arc to be included in the 1600- 
2600cc category. 

(3) The allowances prescribed in this clause shall be varied upon 
application by the union in accordance with any movement in the 
allowances in the Public Service Motor Vehicle Allowance Award 1976. 
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FOODLAND ASSOCIATED LIMITED 
(WESTERN AUSTRALIA) WAREHOUSE 

AWARD 1982 No. 27 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied 
Employees' Association of Western Australia 

and 
Foodland Associated Limited. 

No. 869 of 1989. 
COMMISSIONER O.K. SALMON. 

23rd day of November 1989. 

Order. 
HAVING heard Mr J. Bullock on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — - 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 No. 27 of 1982 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 23rd day of November 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Delete the words Clause 

19.—Engagement in subclause (3) and insert in lieu 
thereof the words Clause 20— Engagement. 

2. Clause 6.—Casual Workers: Delete the words 
Clause 27.—Wages in subclause (2) and insert in lieu 
thereof the words Clause 28.—Wages. 

3.—Clause 7.—Part-Time Workers: Delete the words 
Clause 13.—Holidays in subclause (4) and insert in lieu 
thereof the words Clause 14.—Holidays. 

4. Clause 12.—Meal Money. 
(A) Delete the figure $5.10 in subclause (1) and 

insert in lieu thereof the figure $5.90. 
(B) Delete the figure $3.00 in subclause (2) and 

insert in lieu thereof the figure of $3.50. 
5. Clause 13.—Overtime. 

(A) Delete the words Clause 9.—Rosters in 
subclause (2) and insert in lieu thereof the words 
Clause 10.—Rosters. 

(B) Delete the words Clause 13.—Holidays in 
subclause (7) and insert in lieu thereof the words 
Clause 14.—Holidays. 

(C) Delete the words Clause 18.—Proportion of 
Juniors in subclause (12) and insert in lieu thereof 
the words Clause 19.—Proportion of Juniors. 

6. Clause 14.—Holidays. 
(A) Delete the words Clause 12.—Overtime in 

subclause (l)(a) and insert in lieu thereof the words 
Clause 13.—Overtime. 

(B) Delete the words Clause 19.—Engagement 
in subclause (4) and insert in lieu thereof the words 
Clause 20.—Engagement. 

7. Clause 21.—Time and Wages Record: Delete the 
words Clause 9.—Rosters in subclause (4)(e) and insert 
in lieu thereof the words Clause 10.—Rosters. 
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8. Clause 27.—Sick Leave. 
(A) Delete the words Clause 12.—Annual Leave 

in subclause (5)(d) and insert in lieu thereof the 
words Clause 15.—Annual Leave. 

(B) Delete the words Clause 12.—Annual Leave 
in subclause (5)(e) and insert in lieu thereof the 
words Clause 15.—Annual Leave. 

9. Clause 37.—Stand Down: Delete the words Clause 
19—Engagement in subclause (1) and insert in lieu 
thereof the words Clause 20.—Engagement. 

10. Clause 39.—Location Allowances: Delete the 
words Clause 22.—Wages in subclause (1) and insert in 
lieu thereof the words Clause 28.—Wages. 

11. Clause 41.—Liberty to Apply: Delete the words 
Clause 27.—Wages in subclause (2) and insert in lieu 
thereof the words Clause 28.—Wages. 

12. Clause 42.—First Aid Officers: Delete the figure 
$5.00 and insert in lieu thereof the figure $5.80. 

FOODLAND ASSOCIATED LIMITED 
(WESTERN AUSTRALIA) WAREHOUSE 

AWARD 1982, No. 27 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied 
Employees' Association of Western Australia 

and 
Foodland Associated Limited. 

No. 2447 of 1989(R). 
COMMISSIONER O.K. SALMON. 

23rd day of November 1989. 

Order. 
HAVING heard Mr J.W. Bullock on behalf of the 
Applicant and Mrs P.E. Bentley on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 No. 27 of 1982 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 23rd day of November 
1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement. 
(A) Immediately following 2. Arrangement 

insert the figures and words 2A. No Extra 
Claims. 

(B) Immediately following 45. Dispute 
Settlement Procedure insert the figure and words 
46. Structural Efficiency Provisions. 

2. Clause 2.—Arrangement: Immediately following 
this clause insert a new clause as follows: 

2A.—No Extra Claims. 
It is a term of this award that the Union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

3. Clause 8.—Hours: Delete existing subclause (1) 
and insert in lieu thereof the following: 

(1) The ordinary hours of work shall be 38 per 
week, to be worked as 19 days of eight hours per 20 
day working cycle. 

24 minutes per working day shall accumulate 
towards a credit to be taken as a rostered day off 
each cycle. 

The working or ordinary hours shall be as 
follows: 

The starting time shall not be earlier than 6.00 
a.m. and the finishing time not later than 6.00 
p.m. Monday to Friday provided that the starting 
time for employees engaged prior to 1 December 
1989 shall be not earlier than 7.00 a.m. unless 
specific agreement exists between the employer 
and the employee as to an earlier starting time. 

The starting time on Saturday shall not be 
earlier than 7.CK) a.m. and the finishing time shall 
not be later than 12 noon. 

4. Clause 28.—Wages. 
(A) Delete paragraphs (a), (b) and (c) of 

subclause (1) and insert in lieu thereof the 
following: 

(a) Grade I: Storeman/Woman 
$ 

(i) During first three months' 
service 371.10 

(ii) After three months' service 374.80 
(iii) After 12 months' service 378.70 

Grade II: A worker who is employed to 
operate a ride-on power operated tow- 
motor, ride-on power operated pallet truck 
or a walk beside power operated high-lift 
stacker. 

(i) During first three months' 
service 376.30 

(ii) After three months'service 380.10 
(iii) After 12 months' service 383.80 

Grade III: An employee who is employed to 
operate a ride-on power operated forklift, 
high-lift stacker, or high-lift stock picker, or 
a power overhead traversing hoist. 

(i) During first three months' 
service 381.40 

(ii) After three months' service 385.10 
(iii) After 12 months' service 389.00 

Grade IV: Duties to be determined: 
(i) During first three months' 

service 391.40 
(ii) After three months'service 395.10 
(iii) After 12 months' service 399.00 

(B) Re-number paragraph (d) of subclause (1) 
as paragraph (b). 

(C) Delete the words paragraph (a), (b) and (c) 
in paragraph (b) and insert the words paragraph 
(a). 

5. Clause 45.—Dispute Settlement Procedure: 
Immediately following this clause insert a new clause as 
follows: 

46.—Structural Efficiency Provisions. 
For the purpose of structural efficiency 

negotiations proceeding: 
(1) No shift worker shall lose his/her job as a 

result of a 6.00 a.m. start being worked by 
some employees. 

(2) In the event that the night shift in the 
warehouse is discontinued, the employer 
shall offer all employees affected other 
positions on either day or afternoon shift. 
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(3) The employer shall not discriminate or 
frivolously change job functions for any 
employee volunteering for a 6.00 a.m. 
start. 

GARDENERS (GOVERNMENT) 1986 
AWARD No. 16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 

FURNITURE TRADES (GOVERNMENT) AWARD 
1979 No. R34 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The United Furniture Trades Industrial Union of 

Workers, WA 
and 

The Honourable Minister for Works and Others. 
No. 788 of 1989. 

COMMISSIONER A.R. BEECH. 
5th day of December 1989. 

Order. 
HAVING heard Mr MJ. Lourey on behalf of the 
Applicant and Ms S. McGurk on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Furniture Trades (Government) Award 
1979 No. R34 of 1979 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 27th day of 
November 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous 

WA Branch 
and 

The Honourable Premier of Western Australia 
and Others. 

No. 1408 of 1989(R). 

ACTING CHIEF COMMISSIONER G.G. HALLIWELL. 
10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo with Ms J. Harris, Mr J. Miller and Mr G. 
Coles on behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders— 

That Gardeners (Government) 1986 Award No. 
16 of 1983 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of October 
1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 8. — Overtime: Delete subclause 2(a) of this 

clause and insert in lieu the following: 
8. — Overtime. 

(2)(a) Subject to the provisions of subclause (3) 
of this clause, an employee required to work over- 
time for more than two hou rs shall be supplied with 
a meal by the employer or be paid $5.35 for a meal, 
and if, owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or 
be paid $3.72 for each meal so required. 

Schedule. 
1. Clause 12. — Overtime: Immediately after sub- 

clause (7) of this clause insert a new subclause (8) as 
follows: 

(8)(a) By agreement between the employer and 
employee, time off in lieu of payment for overtime 
may be granted proportionate to the payment to 
which he/she is entitled. Such time off is to be taken 
in unbroken periods according to each period of 
overtime worked. 

(b) The actual period of time off may be accrued 
and taken at a time agreed between the employer 
and employee concerned. 

2. Clause 13. — Annual Leave: Delete subclause (6) 
of this clause and insert the following in lieu thereof: 

(6) The annual leave prescribed in subclause (1) 
of this clause may, by agreement between the 
employer and the employee, be taken in more than 
one portion. Provided that no portion shall be less 
than one week. 
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3. Clause 30. — Wages: Delete this clause and insert 
the following in lieu: 

30.—Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rate of wage payable 
to employees covered by this award shall be as 
follows: 

Part A — All employees except those 
employed by the Ministry of Education 

S 
Level One: Comprehends the 

following classes of work 
Gardener/Ground Attendant 
(Grade 2); Labourer 
(Maintenance and General); 
Mower Operator (Walk Mower) 
First year of employment 351.10 
Second year of employment 354.80 
Third year of employment 

and thereafter 358.80 

Level Two: Comprehends the 
following classes of work 

Assistant on Rubbish Vehicle: 
Gardener/Ground Attendant 
(Grade 1) 
First year of employment 355.60 
Second year of employment 359.50 
Third year of employment 

and thereafter 363.20 

Level Three: Comprehends the 
following classes of work 

Concrete Finisher; Slab and 
Kerb Layer; Machinery 
Operators — Rotary Hoe (not 
attached to tractor) — Tractor 
Pneumatic Tyred Class 1 
(without power-operated 
attachments); Maintenance 
Attendant; Power-operated 
Portable Saw 
First year of employment 366.10 
Second year of employment 369.80 
Third year of employment 

and thereafter 373.60 

Level Four: Comprehends the 
following classes of work 

Assistant Mechanical 
Maintenance Attendant; 
Machinery Operators — Power 
Roller, Tractor (Pneumatic 
Tyred with power operated 
attachments Classes 1-5). 
Tractor (Pneumatic Tyred 
without power-operated 
attachments Classes 2-5); Motor 
Vehicle Driver (less than 1.2 
tonnes); Mower Operator — 
Rider Mower. Walk Mower (in 
charge of vehicle) Grades 1 and 
2; Senior Gardener/Ground 
Attendant: Senior Maintenance 
Attendant 
First year of employment 377.40 
Second year of employment 381.10 
Third year of employment 

and thereafter 384.90 

373.60 

377.40 
381.10 

384.90 

Level Five: Comprehends the 
following classes of work 

(a) Machinery Operator — 
Tractor (Pneumatic Tyred 
with power operated 
attachments Class 6 and up 
to 230 h.p.); Motor Vehicle 
Driver (over 1.2 tonnes and 
below three tonnes): Tractor 
Mower Operator 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
(b) Motor Vehicle Driver (over 

three tonnes and less than six 
tonnes); Rider Mower (in 
charge of vehicle) 

First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Six: Comprehends the 

following classes of work 
Tradesperson Gardener 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Seven: Comprehends the 

following classes of work 
Horticulturist (Certificated); 
Senior Mower Operator (BMA) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Eight: Comprehends the 

following classes of work 
Foreperson Grade 2 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Nine: Comprehends the 

following classes of work 
Estate Foreperson (Homeswest); 
Foreperson Grade 1 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Part B — All employees employed by 
the Ministry of Education 

Level One: Nil. 
Level Two 

Assistant Gardener/ 
Handyperson 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Three 

Gardener/Handyperson: 
Gardener/Pool Maintenance 
Officer 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 



Level Four 
Rider Mower Operator 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Five 

Senior Gardener/Handyperson; 
Senior Gardener/Pool 
Maintenance Officer: 
Handyperson 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Level Six 

Horticulturist (Certificated) 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 

384.90 

407.70 
412.90 

417.10 

Part C — All employees 
(2) Casual Employees: Casual employees 

shall be paid 20 per cent in addition to the first 
year rate prescribed for the work performed. 
Casual employees shall not be engaged on 
weekends or holidays unless full-time 
employees are not available. 

(3) A Senior Gardener/Ground Attendant 
who is required to maintain turf wickets, 
bowling greens or tennis courts shall be paid 
in addition to the rates prescribed an amount 
of $3.75 per week. Occasional off-season 
attention shall not qualify an employee for 
payment under this subclause. 

(4) Where the term "year of employment" is 
used in this clause, it shall mean all service, 
irrespective of classification with that 
employer. 

(7) Apprentices: The weekly wage payable 
to an apprentice shall be the following 
percentage of the tradesperson's rate: 

(a) Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three Year Term 
First year 55 
Second year 75 
Third year 88 

(8) Trainee Horticulturists. The weekly 
wage payable to trainee Horticulturists shall 
be the following percentage of the Certificated 
Horticulturist's rate: 

First year 55 
Second year 75 
Third year 88 

(9) Junior Employees. Junior employees 
shall be paid the appropriate percentage of the 
total rate prescribed for Gardener/Ground 
Attendant Grade 2. 

Between 17 and 18 years of age 70 
Between 18 and 19 years of age 80 
Over 19 years of age. full adult rate 

(10) Toilet Cleaning Allowance (Zoological 
Gardens). 

(a) Employees of the Zoological 
Gardens Board covered by this 
award who are required to clean 
public toilets shall be paid 39 cents 
per closet, per week. 

(b) For the purposes of this subclause 
one metre of urinal shall count as 
one closet and three urinal stalls 
shall count as one closet. 

(c) All such employees shall be supplied 
with rubber gloves on request. 

(5) Leading Hands. Leading Hands and 
Senior Gardener/Ground Attendants if 
placed in charge of: 

(a) five and not more than 10 other 
employees shall be paid $13.70 per 
week extra: 

(b) more than 10 but not more than 20 
other employees shall be paid $20.70 
per week extra; 

(c) more than 20 other employees shall 
be paid $26.80 per week extra. 

(6) For the purpose of subclause (1) of this 
clause, pneumatic tyred tractors up to 230 
power take-off horse power are classified as 
follows: 

Class Power Take-Off Horse Power 
1 up to 15 
2 over 15 up to 25 
3 over 25 up to 35 
4 over 35 up to 45 
5 over 45 up to 60 
6 over 60 up to 80 

Self-propelled rollers are classified by 
weight complete including maximum ballast. 
Back Hoe when attached to a tractor shall be 
considered as power-operated attachment to 
the tractor. 
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HOSPITAL WORKERS (CLEANING 
CONTRACTORS — PRIVATE HOSPITALS) 

AWARD No. R2 of 1977 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Powerclean (1976) and Others. 
No. 1690 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Hospital Workers (Cleaning 
Contractors — Private Hospitals) Award No. R2 of 
1977 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rate per kilometre Over Over 1 600 cc 

2 600cc I600cc and under 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the Slate 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

fSgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 23. — Fares. Travelling Time and 
Transport: Delete this clause and insert in lieu: 

23. — Fares, Travelling Time and Transport. 
(1) Where a worker is required outside his usual 

working hours by the employer to work at a place 
other than the usual place of employment the 
employer shall pay the worker any reasonable 
travelling expenses and any excess time occupied 
beyond the time and fares usually incurred by the 
worker to reach his usual place of employment. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

HOSPITAL WORKERS (N'GALA) 
AWARD No. 6A of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

N'Gala Mothercraft Training Centre. 
No. 1890 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Hospital Workers (N'Gala) Award No. 
6A of 1958 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) G J. MARTIN. 
[L.S.] . Commissioner. 
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Schedule. 
1. Clause 2. —Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 26. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

26. — Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything 
contained in this subclause, the employer and the 
employee may make any other arrangements as to 
car allowance not less favourable to the 
employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rale per kilometre Over Over 1 600 ec 

2 600 ce 1600 a: and under 
- 2 600 cc 

Metropolitan Area 41.0 35.X 31.2 
South West Lund Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.X 
Rest of the State 43.X 3X.2 33.3 

Schedule 2. - - Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/km 
AM Areas of State 14.3 

INDEPENDENT SCHOOL TEACHERS' 
AWARD No. 27 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Independent School Salaried 

Officers' Association of Western Australia. 
Industrial Union of Workers 

and 
Aquinas College and Others. 

No. 2160 of 1989(R). 
COMMISSIONER G.J. MARTIN. 

30th day of October 1989. 

Order. 
HAVING heard Mr I.J. Sands on behalf of the 
applicant. Mr P.A. Gair on behalf of the Catholic 
Education Commission of Western Australia and Mr 
M.A. O'Connor on behalf of other respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 1940 of 1989 of the 8th day of 
September 1989. have been complied with, hereby 
orders— 

That the Independent School Teachers' Award 
No. 27 of 1976 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
30th day of October 1989 except where otherwise 
specified. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A.—State Wage Principles — September 1989. 

2. Clause 2.—Arrangement: After this clause insert a 
new clause in the following terms — 

2A.—State Wage Principles — September 1989. 
It is a term of this award that the Union under- 

takes for the duration of the Principles determined 
by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

3. Clause 7.—Contract of Service: Delete subclause 
(2) of this clause and insert in lieu — 

(2) Except in the case of relief teachers, the 
termination of the service of a teacher shall require 
a minimum of six weeks' notice by either party to 
take effect from the close of school business at the 
end of school term. Failure to give the required 
notice shall make that party liable to forfeiture of 
payment to the other party of an amount 
equivalent to six weeks' pay or an amount 
equivalent to that period of notice not given or 
served. 

Provided that the requirements of this subclause 
may be waived in part or whole by mutual 
agreement between a teacher and the employer. 
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4. Clause 11.—Salaries: Delete this clause and insert 
in lieu thereof: 

11.—Salaries. 
Part I — As from the beginning of the first pay 

period commencing on or after the 30th day of 
October 1989. 

(1) The minimum annual rate of salary payable 
to teachers engaged in the undermentioned 
classifications shall be as set out below: 

Years of 
Experience Column 1 Column 2 Column 3 Column 4 

1 17 320 19 501 22 798 24 347 2 18 425 20 552 24 038 25 850 
3 19 48! 2! 576 25 278 27 358 
4 20 552 22 798 26 506 28 902 
5 22 798 24 038 27 761 30 453 
6 24 038 25 278 29 031 31 790 
7 25 278 26 506 29 816 33 122 
8 _ 27 761 30 547 34 473 
9 — 29 031 — — 

10 _ 29 816 _ — 

Note: A two year trained teacher holding a 
Teachers' Certificate and employed as a full-time 
teacher shall be paid a salary of not less than 
$20 552 per annum . 

Column 1: Teacher not elsewhere provided for. 
Column 2: Two year trained with a Teachers' 

Certificate. 
Column 3: 

(a) Three year trained with a Teachers' 
Certificate, or 

(b) A teacher with a University Degree (other 
than Bachelor of Education) but not a 
Teachers' Certificate. 

Column 4: Teacher with 
(a) University Degree and Diploma of 

Education or 
(b) University Degree and Teachers' 

Certificate or 
(c) Bachelor of Education Degree. 

(2) The term Degree or Diploma will be deemed 
to include equivalent qualifications. In the event of 
a dispute the matter may be referred to a mutually 
agreed referee for determination. 

(3) A teacher who obtains a second, or higher 
degree shall be credited with one extra year's 
experience for salary purposes. For the purpose of 
this subclause, a second or higher degree shall 
mean to include a graduate diploma or a degree at 
honours level. 

(4) Upon appointment a teacher shall be placed 
in a salary column according to their 
qualifications. The years of experience to be 
credited shall be determined by agreement 
between the employer and the teacher. 

(5) Part-time and part-time temporary teachers 
shall be paid in accordance with this award for 
duties performed in proportion to the time those 
duties bear to an ordinary full-time teaching 
week. 

(6)(a) Relief Teachers employed for five 
consecutive working days or less shall be paid the 
following daily rates: 

Less than four years trained $107.47 per day. 
Four year trained $115.22 per day. 
(b) Relief teachers employed for more than five 

consecutive working days, shall be paid for the 
period at the rate of salary appropriate to their 
qualifications and experience on a weekly basis of 
annual salary per cent 40 or daily basis of annual 
salary per cent 200. 

(7) Where a teacher is appointed with effect 
from the 1st day of January in any year salary for 
the period from 1 January to the 
commencement of the first school term shall be 
made no later than the 30th day of April in that 
year. 

(8)(a) Except in the case of a relief teacher who 
shall be paid as soon as possible on completion of 
the engagement, salaries shall be paid at least 
monthly. 

(b) The employer shall keep or cause to be kept a 
record showing the salaries paid to each teacher 
and the deductions (if any) made each pay 
period. 

(c) The record as prescribed under paragraph 
(b) of subclause (8) of this clause shall be signed by 
the teacher each pay period or alternatively the 
employer shall provide a salary advice slip 
showing gross salary and any deductions made for 
such pay period. 

Part II — On and from the 1st day of January 
1990. 

(1) The minimum annual rate of salary payable 
to teachers engaged in the undermentioned 
classifications shall be as set out below: 

Years of Experience 

First 
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 

Annual Salary 
$ 

22 798 
24 347 
25 427 
26 506 
27 761 
29 031 
30 547 
31 790 
33 122 
34 473 

Note: 
(a) Two-year trained teachers holding a 

Teacher's Certificate 
Enter First Year 
Exit Seventh Year 

(b) Three-year trained teacher holding a 
Teacher's Certificate, or a teacher holding 
a University Degree (other than a 
Bachelor of Education) but not a 
Teacher's Certificate 

Enter First Year 
Exit Seventh Year 

(c) Teacher holding: 
(i) University Degree and Diploma of 

Education; or 
(ii) University degree and Teacher's 

Certificate: or 
(iii) Bachelor of Education Degree 

Enter Second Year 
Skip Third Year 
Exit Tenth Year 

(d) Teacher holding the qualifications as 
outlined in Note (c) plus a second or 
higher degree as outlined in subclause (3) 
of this clause 

Enter Third Year 
Exit Tenth Year 
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(e) Teachers not elsewhere provided for with 
less than four years of experience or two- 
year trained teachers with less than three 
years of experience shall be paid no less 
than: 

$ 
First year 19 501 
Second year 20 552 
Third year 21576 

A Teacher would then progress to the 
scale in subclause (1) of this clause. 

(2) The term Degree or Diploma will be deemed 
to include equivalent qualifications. In the event of 
a dispute the matter may be referred to a mutually 
agreed referee for determination. 

(3) A teacher who obtains a second, or higher 
degree shall be credited with one extra year's 
experience for salary purposes. For the purpose of 
the subclause, a second or higher degree shall 
mean to include a graduate diploma or a degree at 
honours level. 

(4) Upon appointment a teacher shall be placed 
in a salary column according to their 
qualifications. The years of experience to be 
credited shall be determined by agreement 
between the employer and the teacher. 

(5) Full-time and part-time temporary teachers 
shall be paid in accordance with this award for 
duties performed in proportion to the time those 
duties bear to an ordinary full-time teaching 
week. 

(6)(a) Relief Teachers employed for five 
consecutive working days or less shall be paid the 
following daily rates: 

Less than four-year trained $113.99 
Four-year trained $121.74 

(b) Relief teachers employed for more than five 
consecutive working days shall be paid for the 
period at the rate of salary appropriate to their 
qualifications and experience on a weekly basis of 
annual salary -r 40 or daily basis of annual salary -h 
200. 

(7) Where a teacher is appointed with effect 
from the 1st day of January in any year, salary for 
the period from 1 January to the commencement of 
the first school term shall be made no later than the 
30th day of April in that year. 

(8)(a) Except in the case of a relief teacher who 
shall be paid as soon as possible on completion of 
the engagement, salaries shall be paid at least 
monthly. 

(b) Theemployershall keeporcausetobekepta 
record showing the salaries paid to each teacher 
and the deductions (if any) made each pay 
period. 

(c) The record as prescribed under paragraph 
(b) of this subclause shall be signed by the teacher 
each pay period or alternatively the employer shall 
provide a salary advice slip showing gross salary 
and any deductions made for such pay period. 

LICENSED ESTABLISHMENTS 
(RETAIL AND WHOLESALE) 
AWARD 1979 No. 23 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied 

Employees' Association of Western Australia 
and 

Burns Philp and Co Ltd and Others. 
No. 2445 of 1989(R). 

COMMISSIONER O.K. SALMON. 
10th day of November 1989. 

HAVING heard Mr M. Bishop on behalf of the 
Applicant and Mrs P. Bentley on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Licensed Establishments (Retail and 
Wholesale) Award 1979 No. 23 of 1977 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
ist day of December 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu the following: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. No Extra Claims. 
3. Scope. . 
4. Area. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Part-Time Workers. 
9. Overtime. 
10. Meal Times and Meal Allowance. 
11. Holidays. 
12. Annual Leave. 
13. Sick Leave. 
14. Change Rooms. 
15. Higher Duties. 
16. Proportion of Junior Workers. 
17. Junior Workers Certificate. 
18. Board of Reference. 
19. Right of Entry. 
20. Uniforms and Protective Clothing. 
21. Time and Wages Record and Roster. 
22. Wages. 
23. Motor Vehicle Allowance. 
24. Preference of Employment. 
25. Other Provisions. 
26. Country Work and Travelling Time. 
27. Long Service Leave. 
28. Payment of Wages. 
29. Posting of Award. 
30. Compassionate Leave. 
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31. Engagement. 
32. Location Allowances. 
33. Saturday Work. 
34. Breakdowns. 
35. Shiftwork. 
36. Maternity Leave. 
37. Union Notice Board. 
38. Introduction of Change. 

Schedule A Respondents. 

2. Clause 2.—Arrangement: Immediately after this 
clause insert the following — 

2A.—No Extra Claims. 
It is a term of this award that the Union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

3. Clause 10.—Meal Times and Meal Allowance. 
(A) Part I — Retail Establishments: Delete 

subclauses (2) and (3) of and insert in lieu — 
(2) When a worker is required to continue 

working after the usual finishing time for 
more than one hour he shall be paid $6.10 
for the purchase of any meal required. 

(3) Meal money may be paid prior to the 
meal period on the day upon which the 
overtime is to be worked or as part of the 
normal weekly or fortnightly wage as 
appropriate. 

(B) Part II — Wholesale Establishments: Delete 
subclauses (3) and (4) of and insert in lieu — 

(3) When a worker is required to continue 
working after the usual finishing time for 
more than one hour he shall be paid $6.10 
for the purchase of any meal required. 

(4) Meal money may be paid prior to the 
meal period on the day upon which the 
overtime is to be worked or as part of the 
normal weekly or fortnightly wage as 
appropriate. 

4. Clause 22.—Wages: Delete Part I — Retail 
Establishments and Part II — Wholesale 
Establishments and insert in lieu — 

Part I — Retail Establishments. 
(1) Adults (Classification and Wage per Week) 

From the beginning of the first pay period 
commencing on or after 1 December 1989. 

$ 
(a) Shop Assistant, Sales Person. 

Demonstrator, Canvasser and/or 
Collector, Storeman/Woman, 
Packer, Despatch Hand, Reserve 
Stock Hand 321.40 

(b) Window Dresser 328.10 
(c) Shop Assistant, Sales Person, 

Demonstrator, Canvasser and/or 
Collector. Storeman/Woman, 
Packer. Despatch Hand, who is 
required by the employer to be 
in charge of a shop or other 
workers — 

(i) If placed in charge of a shop 
with no other workers or, 
if placed in charge of less 
than three other workers 331.50 

(ii) If placed in charge of three 
or more other workers, but 
less than 10 other workers 339.90 

(iii) If placed in charge of 10 
or more other workers 357.00 

$ 
(d) Window Dresser who is required 

by the employer to be in charge 
of a shop or other workers: 

(i) If placed in charge of a shop 
with no other workers, or 
if placed in charge of less 
than three other workers 338.00 

(ii) If placed in charge of three 
or more other workers, but 
less than 10 other workers 346.60 

(iii) If placed in charge of 10 or 
more other workers 363.50 

(e) Storeman Operator Grade I 332.30 
(f) Storeman Operator Grade I who 

is required by the employer to be 
in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees 342.40 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other employees 351.00 

(iii) If placed in charge of 10 
or more other employees 368.10 

(g) Storeman Operator Grade II 337.10 
(h) Storeman Operator Grade II who 

is required by the employer 
to be in charge of a shop store 
or warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees 347.20 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other employees 355.70 

(iii) If placed in charge of 10 
or more other employees 372.80 

Part II — Wholesale and Other Establishments. 
(1) Adults (Classification and Wage per Week): 

From the beginning of the first pay period on or 
after 1 December 1989. 

(a) Head Cellarman 358.30 

(b) Storeman/Woman. Packer, 
Despatch Hand, Reserve Stock 
Hand 321.40 

(c) Storeman/Woman. Packer. 
Despatch Hand. Reserve Stock 
Hand, who is required by the 
employer to be in charge of a 
store or other workers: 

(i) If placed in charge of a store 
with no other workers, or if 
placed in charge of less than 
three other workers 331.50 

(ii) If placed in charge of three 
or more other workers, but 
less than 10 other workers 339.90 

(iii) If placed in charge of 10 
or more other employees 357.10 

(d) Filling Process Employee (as 
defined) 305.20 

(e) Storeman Operator Grade I 332.30 
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$ 
(f) Storeman Operator Grade I who 

is required by the employer 
to be in charge of a shop store 
or warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees 342.40 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other employees 351.00 

(iii) If placed in charge of 10 
or more other employees 368.10 

(g) Storeman Operator Grade II 337.10 
(h) Storeman Operator Grade II who 

is required by the employer to 
be in charge of a shop store 
or warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees 347.20 

(ii) If placed in charge of three 
or more other employees but 
less than 10 other employees 354.70 

(iii) If placed in charge of 10 or 
more other employees 372.80 

Part IV — Additional Payments. 
Subclause (2)(a): Delete the figure 28 and insert 

32. 
Subclause (2)(b): Delete the figure 40 and insert 

45. 
Subclause (3)(a)(i): Delete the figure 43 and 

insert 48. 
Subclause (3)(a)(ii): Delete the figure 48 and 

insert 55. 
Subclause (3)(a)(iii): Delete the figure 55 and 

insert 63. 

MISCELLANEOUS WORKERS' 
(SLOW LEARNING CHILDREN'S GROUP) 

AWARD No. A20 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Activ Foundation (Incorporated). 
No. 1689 of 1989. 

COMMISSIONER GJ. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Mr G.L. Burns on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Miscellaneous Workers' (Slow 
Learning Children's Group) Award No. A20 of 
1980 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencina on or after the 1st day of July 
1989. 

(Sgd.) GJ. MARTIN. 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 18. — Car Allowance: Delete this clause 
and insert in lieu: 

18. — Car Allowance. 
(1) Where an employee is required and 

authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
table set out hereunder in subclause (5) of this 
clause. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other agreement as to car allowance not 
less favourable to the employee. 

(2) Where an employee in the course of a 
journey travels through two or more ofthe separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 
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(3) The employer may increase the rates 
prescribed by this award in any case in which he/ 
she is satisfied that they are inadequate. 

(4) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

(5) Rates of allowance for use of employee's own 
vehicle on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displaeemeni 

Area ant! Details (in c ubic centimetres) 
Rale per kilometre Over Over 1 600 cc 

2 600 cc I 600 cc and undei 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business " ' c/|.m 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

(5) Metropolitan Area means that area within a 
radius of 50 kilometres from the Perth Railway 
Station. 

South West Land Division means the South 
West Land Division as defined by section 28 of the 
Land Act 1933. excluding the area contained 
within the Metropolitan Area. 

(6) The allowances prescribed in this clause 
shall be varied in accordance with any movement 
in the allowances in the Public Service Motor 
Vehicle Allowances Award 1976. 

Schedule. 
1. Clause 6.—Hours. 

A. After subclause (1) of this clause insert 
additional paragraph as follows: 

6.—Hours. 
Accrued days off may be rostered and allowed 

to be taken as single day absences subject to the 
provisions that apply to normal roster changes 
as prescribed by paragraph (b) of subclause (8) of 
this clause. 

B, Delete subparagraph (i) of paragraph (a) of 
subclause (8) of this clause and insert the following 
in lieu: 

(i) The ordinary hours of duty for employees 
employed in the vocational area shall be 
worked between the hours of 7.00 a.m. and 
6.00 p.m. 

The actual hours worked by vocational 
area employees shall be 8.00 a.m. to 4.00 p.m. 
unless the Western Australian Industrial 
Relations Commission, pursuant to section 
44 of the Industrial Relations Act 1979, 
orders hours, within the spread of hours 
specified in this subclause. to be the hours 
actually worked. 

2. Clause 9.—Meal Money: Immediately following 
subclause (2) of this clause insert a new subclause (3) as 
follows: 

9.—Meal Money. 
(3) The allowance prescribed in this clause shall 

be paid only where the employee has not been 
advised on the previous day or earlier of the 
requirement to work overtime. 

MISCELLANEOUS WORKERS (SLOW 
LEARNING CHILDREN'S GROUP) 

AWARD No. A20 of 1980. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital. Service and 

Miscellaneous WA Branch 
and 

Slow Learnina Children's Group 
ofWA(Inc). 

No. 947 of 1987. 
COMMISSIONER J.A. NEGUS. 

28th day of November 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr G. Bull on behalf of the Respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Miscellaneous Workers (Slow Learning 
Children's Group) Award No. A20 of 1980 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 22nd day of December 1988. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

3. Clause 10.—Higher Duties: Delete subclause (1) of 
this clause and insert the following in lieu: 

10.—Higher Duties. 
(1) (a) An employee engaged on duties carrying 

a higher rate than his/her ordinary classification 
shall be paid the higher rate for the time he/she is so 
engaged, but if he/she is so engaged for more than 
two hours of any one day or shift he/she shall be 
paid the higher rate for the whole day or shift. 

(b) Where part of the higher duties are being 
performed a proportion of the allowance will be 
paid as agreed between the Union and the 
employer. 

4. Clause 12.—Holidays and Annual Leave. 
A. Delete subclause (9) of this clause and insert 

the following in lieu: 
12.—Holidays and Annual Leave. 

(9) The annual leave prescribed in this clause 
shall be taken in two portions, if so requested by 
the employee, provided that no portion shall be 
less than two consecutive weeks. Except where 
by agreement between the employer and 
employee annual leave may be taken as a single 
day absence or in a portion of one week made up 
of five consecutive days. 

B. Delete paragraph (e) of subclause (10) of this 
clause and insert the following in lieu: 

(e) An employee shall be entitled to a pro rata 
quantum of the loading if she/he becomes 
entitled to pro rata annual leave provided that the 
loading shall not be applied to pro rata annual 
leave on termination. 
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C. Delete subclause(l 1) of this clause and insert 
the following in lieu:. 

(11) When computing the annual leave due 
under this clause, no reduction shall be made 
from such leave in respect of the period an 
employee is on annual leave, observing a public 
holiday prescribed by this award.' absent 
through sickness with or without pay except for 
that portion of an absence that exceeds three 
months or absent on workers' compensation 
that exceeds one calendar month or absent on 
leave without pay. 

5. Clause 16.—Long Service Leave: Immediately 
following subclause (5) of this clause insert a new 
subclause (6) as follows: 

16.—Long Service Leave. 
(6) Notwithstanding the conditions prescribed 

in this clause leave shall not accrue during 
absences for workers' compensation in excess of 
one calendar month. 

6. Clause 27.—Part-Time Employees: Immediately 
following subclause (5) of this clause insert a new 
subclause (6) as follows: 

27.—Part-Time Employees. 
(6) Where the employer wishes to increase the 

ordinary hours worked by a part-time employee in 
any roster period and the part-time employee so 
agrees; with at least one day's clear notice provided, 
the increased hours shall be deemed to be ordinary 
hours for that roster period. 

7. Clause 30.—Payment of Wages: Delete this clause 
and insert the following in lieu: 

30.—Payment of Wages. 
(1) (a) Wages shall be paid fortnightly during 

ordinary working hours by direct funds transfer to 
the credit of an account held by the employee at a 
major bank, building society or credit union 
approved by the employer. 

(b) Provided that where exceptional 
circumstances exist and by agreement between the 
employer and the Union, payment by cheque may 
be made. 

(2) Where payment is by cheque, the employer 
shall either provide encashment facilities or allow 
reasonable time off for an employee to cash the 
cheque where the employee could not reasonably 
cash the cheque outside working hours. 

(3) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

(4) An employee shall be paid for accumulated 
day(s)offat the rate, including penalties, at which it 
was accumulated. 

8. Clause 37.—Wages: Delete this clause and insert 
the following in lieu: 

37.—Wages. 
It is a term of this Award that the Union 

undertakes, until 1 July 1989 not to pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles. 

An employer on whom this award or industrial 
agreement is binding shall not increase the rate of 
wage payable to an employee on 9 September 1988 
or otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

The following shall be the wage rates payable to 
employees under this award: 

Column Column 
A B 

Per Week Per Week 
$ $ 

Classification 
Tradesperson Cook 
First year of employment 398.40 408.40 
Second year of employment 404.80 414.80 
Third year of employment 

and thereafter 409.60 419.60 
House Parent 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Residents' Aide/Domestic 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Cook 
First year of employment 
Second year of employment 
Third year of employment 

and thereafter 
Laundress 
First year of employment 330.80 340.80 
Second year of employment 335.50 345.50 
Third year of employment 

and thereafter 339.70 349.70 
Gardener 
First year of employment 328.50 338.50 
Second year of employment 332.30 342.30 
Third year of employment 

and thereafter 336.20 346.20 
The rates prescribed by Column A shall operate 

from the first pay period to commence on or after the 
22nd day of December 1988. 

The rates prescribed by Column B shall operate 
on and from the 22nd day of March 1989. 

344.40 354.40 
349.00 359.00 

352.60 362.60 

325.70 335.70 
330.20 340.20 

334.20 344.20 

348.00 358.00 
352.20 362.20 

356.20 366.20 
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NURSES' (RED CROSS BLOOD 
TRANSFUSION SERVICE) 

AWARD No. RI6 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Nursing Federation 
Industrial Union of Workers Perth 

and 
Red Cross Blood Transfusion Service. 

No. 787 of 1989. 
COMMISSIONER J.A. NEGUS. 

30th day of November 1989. 

Order. 
HAVING heard Ms J. Siddins on behalf of the 
Applicant and Ms B. Fitzgerald on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Nurses' (Red Cross Blood Transfusion 
Service) Award No. R16 of 1979 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
13th day of September 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete Clause 6.— 

Definitions and insert in lieu: 
6.—Definitions. 

"Accrued Day(s) Off means the paid day(s) off 
accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 7,—Hours and Penalty Time of this 
Award. 

"Area Manager" Level 2 means a nurse who is 
responsible for management of a specific ward, 
department or floor of the clinic. 

"Clinical Nurse" Level 2 means a nurse who is 
responsible for direct patient care of a specific 
caseload and clinical supervision of nurses at 
Level 1. 

"Clinical Nurse Specialist" Level 3 means a 
nurse who may be responsible for direct patient 
care of a specific caseload, and who provides 
advice/resources for nursing practice to nurses in 
addition to the clinical supervision of nurses in a 
specified ward, department or floor of the clinic. 

"Director of Nursing" Level 4 means a person 
who is registered with the Nurses' Board of Western 
Australia, and who is appointed by the employer to 
be in charge of the nursing services. 

"Nurse" means a person who is registered with 
the Nurses' Board of Western Australia as a general 
nurse or enrolled nurse. 

"Nurse Manager" Level 3 means a nurse 
responsible for overall management (budgetary 
and personnel) of a specified department or area of 
the clinic. 

"Research Nurse" Level 2 means a nurse who is 
responsible for the preparation and 
implementation of research proposals and assists 
in the compilation and interpretation of results. 

"Staff Development Educator" Level 3 means a 
nurse who is responsible for planning, 
implementing and evaluating in-service education 
basic or post-basic education programmes, as well 
as the direction and supervision of Staff 
Development Nurses and Clinical Teachers. 

"Staff Development Nurse" Level 2 means a 
nurse who in collaboration with his/her 
supervisors is responsible for implementing and 
evaluating in-service education as prescribed to a 
specified clinical area. 

2. Clause 19.—Wages: Delete this clause and insert 
in lieu: 

19.—Wages. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum rates of pay for employees 
covered by this award shall be: 

(1) Enrolled Nurse: $ 
Per 

Week 
First year of experience 378.90 
Second year of experience 383.80 
Third year of experience 394.40 
Special Class 415.20 
(The appointment of "Special Class" shall 
be at the discretion of the employer which 
may be exercised to recognise special skills 
or responsibilities not usually required of 
an enrolled nurse.) 

(2) Registered General Nurse: 
Level 1: 1 428.20 

2 442.60 
3 459.90 
4 489.20 
5 503.80 
6 520.80 
7 540.50 

Level 2: 1 573.23 
2 588.60 

610.40 
4 621.30 

Level 3: 1 666.30 
2 682.50 
3 697.70 
4 713.90 

Level 4: 1 741.60 
2 763.40 
3 807.00 
4 829.00 
5 850.80 
6 883.50 

Classification in Levels Level Increment 
Points 

Area Manager 2 1 to 4 
Clinical Nurse 2 1 to 4 
Clinical Nurse Specialist 3 1 to 4 
Director of Nursing 4 1 to 4 
Nurse Manager 3 1 to 4 
Registered Nurse 1 1 to 7 
Research Nurse* 2 1 to 4 
Staff Development Educator 3 1 to 4 
Staff Development Nurse 2 1 to 4 
* This position will be filled as required. 
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3. Promotion and reclassification mechanisms shall 
be as agreed between the employer and the 
Federation. 

4. (a) Progression through the increments for a 
registered nurse classified at Level 1 shall occur by 
annual increments. 

(b) (i) A nurse classified at Level 1 who completes 
a Bachelor of Applied Science in Nursing, 
or equivalent Nursing Degree shall be given 
accelerated progression of 12 months 
through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical 
experience shall start at increment 1 Level 
One. At the completion ofl 2 months service 
that nurse shall accelerate one increment, 

(ii) The provisions of (b)(i) shall not apply to a 
nurse on the maximum incremental point 
in Level 1. 

(c) Progression for all other classifications for which 
there is more than one wage point shall be by annual 
increments, subject to a satisfactory performance 
appraisal. 

5. Where an employee is appointed to a position, 
previous relevant nursing experience at that level, or in 
a similar level under a differing career structure, shall 
be taken into account for determining the appropriate 
increment level. 

Experience shall include the time spent in hospital 
based post basic courses, and includes midwifery and 
psychiatric training. 

6. The onus of proof of previous experience shall rest 
with the employee. 

Provided that an employee returning to the 
profession after an absence greater than five years shall 
commence at the first increment of Level 1 for a period 
of three months. During this time the employee shall be 
subject to performance appraisal and review by the 
Director of Nursing or by peer assessment if there is 
dispute. Upon satisfactory review she/he shall move to a 
level and increment as determined by the assessment. 
An employee who fails to satisfy the panel of her/his 
competency to progress through the Level 1 increments 
or into another level as the case may be, may apply for 
reassessment by a peer assessment panel after a period 
of 12 months from the date of employment. 

PARTICLE BOARD EMPLOYEES' 
AWARD, 1964 No. 22 of 1964 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

United Timber Yards, Sawmills and 
. Woodworkers Employees' Union of 

Western Australia 
and 

Westralian Forest Industries Ltd. 
No. 679 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of November 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr PJ. Cooke on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Particle Board Employees' Award, 1964 
No. 22 of 1964 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 14th day of 
August 1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2—Arrangement: After the number and 

title 27.—First Aid Equipment, add the following: 
28. Part-Time Employment 
29. Dispute Settlement Procedure 

2. Clause 5—Wages: Delete this clause and insert in 
lieu: 

5.—Wages. 
The minimum rates of wages payable to workers 

covered by this award shall be as follows: 
Rates of Pay Per Week: Adult Supple- Award Base Rate menlary Rate 

Payment 
S S S 

Minimum Wage 239.60 Nil 239.60 
Classification 
Four forming machines 
forming line attendant 

First three months 
After three months 
After 12 months 

299.00 
311.60 
316.30 

15.50 
15.50 
15.50 

314.50 
327.10 
331.80 

Two forming machines 
forming line attendant 

First three months 
After three months 
After 12 months 

295.20 
309.30 
314.00 

15.50 
15.50 
15.50 

310.70 
324.80 
329.50 

Automatic press operator 
First three months 
After three months 
After 12 months 

299.00 
311.60 
316.30 

15.50 
15.50 
15.50 

314.50 
327.10 
331.80 

Manual press operator 
First year 
Thereafter 

309.30 
314.00 

15.50 
15.50 

324.80 
329.50 

Operator flaking machine 
required to change knives 

First year 
Thereafter 

300.60 
307.20 

15.50 
15.50 

316.10 
322.70 

Knife setter and grinder 
and changing knives 

First three months 
Alter three months 
After 12 months 

296.10 
300.60 
307.20 

15.50 
15.50 
15.50 

311.60 
316.10 
322.70 

Sanding machine and saw 
line operator in charge 

First year 
Thereafter 

305.60 
310.60 

15.50 
15.50 

321.10 
326.10 
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Pay Per Week: Adult Supple- Award 
Base Rate mentary 

Payment 
Rate 

S S S 
Grader of llnished panel 
products 

First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.40 

Glue mixer 
First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.40 

Glue and Chip Mixer 
First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.40 

Press Assistant 
First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.40 

Parallel saw operator 
First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.40 

De-barking machine 
operator 

First year 303.20 15.50 318.70 
Thereafter 308.90 15.50 324.40 

Log Handler 
First year 292.10 15.50 307.60 
Thereafter 298.90 15.50 314.46 

Log handler who drives 
crane 

First year 303.20 15.50 318.70 
Thereafter 308.90 15.50 324.40 

Factory hand 
First year 277.80 15.50 293.30 
Thereafter 283.80 15.50 299.30 

(3) Junior Workers: Wage per week expressed as a percentage of the 
wage rates and supplementary payments prescribed for the 
classilication of Factory Hand (thereafter rale) in subclatise (2) 
above. 

Rates of Pay Per Week: Base Supple- Award 
Rate mentary Rate 

Payment 
% S S 

Between 15 and 16 years of age 35 5.43 104.76 
Between 16 and 17 years of age 45 6.9K 134.69 
Between 17 and 18 years of age 55 8.53 164.62 
Between 18 and 19 years of age 70 10.85 209.51 
Between 19 and 20 years of age 80 12.40 239.44 
Between 20 and 21 years of age 95 14.73 284.34 

(4) Leading Hands. 
(a) A leading hand, if placed in charge of 

three to 10 workers shall be paid 
$13.70 per week in addition to the 
appropriate wage prescribed. 

(b) A leading hand, if placed in charge of 
11 to 20 workers shall be paid $20.70 
per week in addition to the 
appropriate wage prescribed. 

(5) Supplementary Payment. 
(a) As shown in the rates payable under 

the provisions of this clause— 
(i) a worker, other than a junior 

worker, shall be paid a 
supplementary payment of 
$15.50 per week; and 

(ii) a junior worker shall be paid . 
per week a percentage of the 
$15.50 being the percentage 
which appears against his age 
in subclause (3) of this 
clause. 

(b) (i) The supplementary payments 
as prescribed in paragraph (a) 
hereof are in substitution for 
any overaward payment as 
defined hereunder which 
would otherwise have been 
paid. Any such overaward 
payment applicable at the 
time of the introduction of 
supplementary payments into 
the award shall be reduced by 
the amount of the supple- 

mentary payment prescribed 
for the classification 
concerned. 

(ii) "Overaward payment" is 
defined as the amount 
(whether it be termed "over 
award payment", "attend- 
ance bonus", "service in- 
crement", or any term whatso- 
ever) which an employee 
would receive in excess of the 
"base rate" for the classifica- 
tion in which such employee 
is engaged, provided that such 
payment shall exclude over- 
time, shift allowances, 
penalty rates, disability allow- 
ances, fares and travelling 
time allowances and any 
other ancillary payments of a 
like nature prescribed by this 
award. 

(iii) Subject to subclause (6) of this 
clause, the award rate pre- 
scribed in subclauses (1) and 
(2) of this clause and which 
includes the supplementary 
payment also prescribed in 
subclause (2) shall be paid for 
all purposes of the Award. 

(c) The supplementary payments pre- 
scribed by this clause shall not be 
payable to employees during their 
first month of employment with the 
employer. 

(6) Calculation of Wage Rates — State Wage 
Case Decisions: In circumstances where 
award wages are to be increased as a result 
of State Wage Case Decisions, the amount 
of the increase shall be calculated and 
applied to the wages clause as follows: 

(a) Where the State Wage Case Decision 
provides that Award wages be 
increased by a flat amount, that 
amount shall be applied to the base 
rate only. 

(b) Where the State Wage Case Decision 
provides that Award wages be 
increased by a percentage amount, 
that amount shall be applied to the 
base rate and the supplementary 
payment. 

Such a percentage increase shall 
also apply to the leading hand 
allowances, the special payment and 
the disability allowances. 

(c) In the instances outlined in sub- 
clauses (1) and (2) hereof the new rate 
shall be calculated by adding the 
Award Base Rate and the 
Supplementary Payment. 

(d) Where the State Wage Case Decision 
provides for a plateau formula (that 
is, a combination of a percentage in- 
crease and a flat money amount), the 
plateau level shall be determined by 
reference to the Award Base Rates, 
and the Award Rate and the Supple- 
mentary Payment shall be calculated 
by subtracting the Award Base Rate 
from the Award Rate. 
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3. Clause 8. — Hours. 
(a) Delete subclause (2) of this clause and insert in 

lieu thereof the following: 
(2) Subject to subclause (3) of this clause 

the daily spread of hours shall be such 
as may be agreed between the employer 
and the majority of the employees 
concerned in any business or section or 
sections thereof. In default of such 
agreement such hours shall be worked 
within 12 consecutive hours between 
6.00 a.m. and 6.00 p.m., Monday to 
Friday inclusive. 

Provided that where the employer 
intends varying start and/or finishing 
times seven days' written notice shall be 
provided to the employees so affected, 
unless it is mutually agreed between the 
employees and the employer that such 
notice be waived. Where upon receipt 
of the notice referred to above the 
majority of employees affected oppose 
the variation the notice period shall be 
extended to 14 days from the date of the 
notice to allow the parties to implement 
the Dispute Settlement Procedure. 

(b) After subclause (3) of this clause, add a new 
subclause (4) as follows: 

(4) Where rostered day off provisions exist 
employees may accumulate RDO's up 
to the maximum of 12. provided this is 
mutually agreed between both 
employers and employees. 

4. Clause 25.—Rest Periods: After subclause (2) of 
this clause, add a new subclause (3) as follows: 

(3) The employer may require employees to take 
their afternoon tea break separately and arranged 
in such a manner so as not to stop or disrupt the 
work flow. 

5. Clause 28.—Part-Time Employment: AfterClause 
27.—First Aid Equipment, add a new clause as 
follows: 

28.—Part-Time Employment. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours shall average less than 38 
hours per week. The number of such hours may be 
changed by the giving of one week's notice to the 
employee. 

(2) An employee so engaged shall be paid per 
hour one thirty-eighth of the weekly wage 
prescribed for the classification in which the 
employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to the provisions of Clauses 10. — 
Overtime, 11. — Holidays and Annual Leave, 13.— 
Absence Through Sickness and 13A. — 
Compassionate Leave except where those 
provisions conflict with the following in which 
case the following provisions shall apply in lieu of 
the abovementioned provisions: 

(a) Annual Leave: Where a part-time 
employee is entitled to a payment either 
on termination or for the purpose of 
taking annual leave, or at a close down, 
for continuous service in any qualifying 
12 monthly period, then that payment 
shall be made in respect of each 
cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by 
Clause 11. — Holidays and Annual Leave 
without deduction of pay in respect of 
each holiday which is observed on a day 
ordinarily worked by the part-time 
employee. 

(c) Absence Through Sickness: Notwith- 
standing the provisions of paragraph (b) 
of subclause (1) of Clause 13. — Absence 
Through Sickness the accrual of one- 
sixth of a week for each completed month 
of service shall be calculated on the 
average number of ordinary hours 
worked each week for each completed 
month of service. 

(d) Compassionate Leave: Payment to a part- 
time employee in respect of Clause 13A. 
—Compassionate Leave shall be made 
only where the employee otherwise would 
have been at work. 

(e) Overtime: A part-time employee who 
works in excess of the daily or weekly 
hours fixed in accordance with sub- 
clause (1) hereof shall be paid overtime in 
accordance with Clause 10. — Overtime 
of this award. 

6. Clause 29. — Dispute Settlement Procedure: After 
Clause 28. — Part-Time Employment, add a new clause 
29 as follows: 

29.—Dispute Settlement Procedure. 
(1) The principle of conciliation and direct 

negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(2) The parties shall take an early and active part 
in discussions and negotiations aimed at prevent- 
ing or settling disputes in accordance with the 
agreed procedure set out hereunder. 

(3) Any dispute shall be resolved in the follow- 
ing sequence:— 

(a) Discussions between the employee/s con- 
cerned (and shop steward if requested) 
and the immediate supervisors; 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives; 

(c) Discussions involving union represent- 
atives and senior management 
representatives; 

(d) If the matter is still not settled it shall be 
. referred to the Western Australian In- 
dustrial Relations Commission for 
resolution. 

(4) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the Final 
settlement by the continuation of work in accord- 
ance with the clause. 

(5) All parties to the award, the employers, their 
officials, the union and its members, will take all 
possible action to settle any dispute within reason- 
able time. At least seven days should be allowed for 
all stages of discussions to be finalised. 

(6) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(7) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 
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PLYWOOD AND VENEER WORKERS' AWARD 
1952 No. 24 of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 

United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia 

and 
Running Bros Pty Ltd and Others. 

No. 678 of 1989. 
COMMISSIONER AR. BEECH. 

22nd day of November 1989. 

HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Plywood and Veneer Workers' Award 
1952 No. 24 of 1952 be varied in accordance with 
the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 14th day of 
August 1989. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu thereof the following: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
2A. State Wage Principles — September 1988. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Contract of Service. 
7. Casual Workers. 
8. Hours. 
9. Part-Time Employment. 
10. Shiftwork. 
11. Overtime. 
12. Holidays and Annual Leave. 
13. Meal Money. 
14. Time and Wages Record. 
15. Absence Through Sickness. 
ISA.Compassionate Leave. 
16. Posting of Award. 
17. No Reduction. 
18. Payment of Wages. 
19. Union Representative Interviewing Workers. 
20. Higher Duties. 
21. Board of Reference. 
22. Under-rate Workers. 
23. Dispute Settlement Procedure. 
24. Junior Workers. 
25. Definitions. 
26. Junior Workers Certificate. 
27. Long Service Leave. 
28. Rest Period. 
29. Protective Clothing. 
30. Right of Entry. 
31. First Aid Equipment. 
32. Maternity Leave. 

2. Clause 5. — Wages: Delete this clause and insert in 
lieu thereof the following: 

5.—Wages. 
The minimum rates of wage payable to workers 

covered by this award shall be: 
(I) Rate of Pay Per Week Adult Supple- Award 

Group A First year 
Thereafter 

B First year 
Thereafter 

C First year 
Thereafter 

D First year 
Thereafter 

E First year 
Thereafter 

F First year 
Thereafter 

G First year 
Thereafter 

H First year 
Thereafter 

I First year 
Thereafter 

J First year 
Thereafter 

(2) Classification: 

Adult Supple- Award 
Base mentary Rate 
Rate Payment 

S S S 
345.40 15.50 360.90 
349.20 15.50 364.70 
334.80 15.50 350.30 
339.80 15.50 355.30 
321.70 15.50 337.20 
326.70 15.50 342.20 
313.90 15.50 329.40 
318.30 15.50 334.30 
308.20 15.50 323.70 
313.20 15.50 328.70 
303.20 15.50 318.70 
308.20 15.50 323.70 
299.40 15.50 314.90 
304.20 15.50 323.70 
293.90 15.50 309.40 
299.20 15.50 314.70 
287.30 15.50 302.80 
292.10 15.50 307.60 
278.60 15.50 294.10 
283.80 15.50 309.30 

Group Special 
Payment 

1. Man in charge of log yard and/or power 
cross cut saw G 2. Veneer lathe machinist over 3ft 6ins C -1-52.70 

3. Veneer lathe machinist 3ft 6ins or under D +S2.70 
4. Veneer lathe operator over 3ft 6ins E 
5. Veneer lathe operator 3ft 6ins or under F +51.98 
6. Operator of veneer slicing machine E 
7. Operator of power operated guillotine 

who trues final fancy veneer edges E 
8. Guillotine assistant H 
9. Plywood scarfing machinist, who scarfs 

sets up. presses and cleans off E 
10. 
11. 

Feeders and assistants on driers 
Core or centre layer 

H 
E 

12. Press operator E 
13. Press assistant H 
14. Panel sawyer E 
15. Core sawyer F +51.98 
16. Glue or case in mixer H 
17. Operator of four-edge automatic 

plywood trimming machine using 
parallel saws E 

18. Drum sander machinist F 
19. Minami automatic continuous feed 

cross belt sander operator E 
20. Belt sander machinist H 
21. Grader of finished panel products H 
22. Crater for assembling and despatch H 
23. Taping and tapclcss veneer jointing 

machinist H 
24. Centre feeder and/or core feeder H 
25. Assistant to lathe or slieer operator H 
26. Guillotine operator not elsewhere 

included H 
27. Operator groover and slotter E 
28. Workers employed in any calling not 

described in this clause J 

(3) Junior Workers: [percentage of the sum 
of wage per week, excluding the 
supplementary payment prescribed for 
classification (28) of this clause]. 
Rate of Pay 
Per Week 

15 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Base Supple- Award 
Rate mentary Rate 

Payment 
% S S 5 
35 99.33 5.43 104.76 
45 127.71 6.98 134.69 
55 156.09 8.53 164.62 
70 198.66 10.85 209.51 
80 227.04 12.40 239.44 
95 269.61 14.73 284.34 

(4) Leading Hands: 
(a) A leading hand, if placed in charge of 

three to 10 workers shall be paid 
$13.70 per week in addition to the 
appropriate wage prescribed. 

(b) A leading hand, if placed in charge of 
11 to 20 workers shall be paid $20.70 
per week in addition to the 
appropriate wage prescribed. 

(c) A leading hand, if placed in charge of 
more than 20 workers shall be paid 
$26.80 per week in addition to the 
appropriate wage prescribed. 
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(5) Supplementary Payments: 
(a) The supplementary payments as 

prescribed in this clause are in 
substitution for any over Award 
payments as defined hereunder. Any 
such over Award payment shall be 
reduced by the amount of sup- 
plementary payment prescribed for 
the classification concerned. 

(b) "Over Award Payment" is defined as 
the amount (whether it be termed 
"over award payment", "attendance 
bonus", "service increment", or any 
term whatsoever) which an em- 
ployee would receive in excess of the 
award rate for the classification in 
which such employee is engaged. 
Provided that such payment shall 
exclude overtime, shift allowances, 
penalty rates, disability allowances, 
fares and travelling time allowances 
and any other ancillary payments of 
a like nature prescribed by this 
Award. 

(c) Subject to subclause (6) of this 
clause, the Award rates prescribed in 
subclauses (1), (2) and (3) of this 
clause and which includes the 
supplementary payment shall be 
paid for all purposes of the Award. 

(d) The supplementary payments pre- 
scribed by this Schedule shall not be 
payable to new employees during the 
first month of employment. 

(6) Calculation of Wage Rates — State 
Wage Case Decisions: In circumstances where 
Award wages are to be increased as a result of 
State Wage Case Decisions, unless otherwise 
specified in such decisions the amount of the 
increase shall be calculated and applied to the 
Wages Clause as follows: 

(a) Where the State Wage Case Decision 
provides that Award wages be 
increased by a fiat amount, that 
amount shall be applied to the Base 
Rate only. 

(b) Where the State Wage Case Decision 
provides that Award wages be in- 
creased by a percentage amount, that 
amount shall be applied to the Base 
Rate and the Supplementary 
Payment. 
Such a percentage increase shall also 
apply to the Leading Hand allow- 
ances. the Special Payment and the 
Disability Allowances. 

(c) In the instances outlined in 
paragraphs (a) and (b) hereof the 
new Award Rate shall be calculated 
by adding the Award Base Rate and 
the Supplementary Payment. 

(d) Where the State Wage Case Decision 
provides for a plateau formula (that 
is, a combination of a percentage 
increase and a flat money amount), 
the plateau level shall be determined 
by reference to the Base Rates and 
the Award Rate and the Sup- 
plementary Payment shall be 
calculated by subtracting the Base 
Rate from the Award Rate. 

3. Clause 6. — Female Workers: Delete this clause. 
4. Clause 7. — Contract of Service: Renumber this 

clause as follows: 
6.—Contract of Service. 

5. Clause 8. — Casual Workers: Renumber this 
clause as follows: 

7.—Casual Workers. 

6. Clause 9.—Hours: 
(a) Renumber this clause as follows: 

8.—Hours. 
(b) Delete subclause (2) of this clause and insert in 

lieu thereof the following: 
(2) Subject to subclause (3) of this 

clause the daily spread of hours shall be 
such as may be agreed between the 
employer and the majority of the 
employees concerned in any business or 
section or sections thereof. In default of 
such agreement, such hours shall be 
worked within 12 consecutive hours 
between 6.00 a.m. and 6.00 p.m.. Monday 
to Friday inclusive. 

Provided that where the employer 
intends varying start and/or finish times 
seven days* written notice be 
provided to the employees so affected, 
unless it is mutually agreed between the 
employees and the employer that such 
notice be waived. Where upon receipt of 
the notice referred to above the majority 
of employees affected oppose the 
variation the notice period shall be 
extended to 14 days from the date of the 
notice to allow the parties to implement 
the Dispute Settlement Procedure. 

(c) After subclause (3) of this clause, add a new 
subclause (4) as follows: 

(4) Where rostered day off provisions 
exist employees may accumulate RDO's 
up to the maximum of 12. provided this is 
mutually agreed between both employers 
and employees. 

7. Clause 9. — Part-Time Employment: After Clause 
8. —■ Hours, add a new clause as follows: 

9.—Part-Time Employment. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arrangingordinary hours shall average less than 38 
hours'per week. The number of such hours may be 
changed by the giving of one week's notice to the 
employee. 

(2) An employee so engaged shall be paid per 
hour one thirty-eighth of the weekly wage 
prescribed for the classification in which the 
employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to the provisions of Clauses 11.— 
Overtime. 12. — Holidays and Annual Leave, 15.— 
Absence Through Sickness and 15A. — 
Compassionate Leave except where those 
provisions conflict with the following provisions in 
which case the following provisions shall apply in 
lieu of the abovementioned provisions: 

(a) Annual Leave: Where a part-time em- 
ployee is entitled to a payment either on 
termination or for the purpose of taking 
annual leave, or at a close down, for con- 
tinuous service in any qualifying 12 
monthly period, then that payment shall 
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be made in respect of each cumulative 
period of 38 ordinary hours worked 
during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by 
Clause 12. — Holidays and Annual Leave 
without deduction of pay in respect of 
each holiday which is observed on a day 
ordinarily worked by the part-time 
employee. 

(c) Absence Through Sickness: Notwith- 
standing the provisions of paragraph (b) 
of subclause (1) of Clause 15. — Absence 
Through Sickness the accrual of one- 
sixth of a week for each completed month 
of service shall be calculated on the 
average number of ordinary hours 
worked each week for each completed 
month of service. 

(d) Compassionate Leave: Payment to a part- 
time employee in respect of Clause 15A. 
—Compassionate Leave shall be made 
only where the employee otherwise would 
have been at work. 

(e) Overtime: A part-time employee who 
works in excess of the daily or weekly 
hours fixed in accordance with sub- 
clause (1) hereof shall be paid overtime in 
accordance with Clause 11. — Overtime 
of this award. 

8. Clause 23. — Preference to Unionists: Delete this 
clause and insert in lieu thereof the following: 

23.—Dispute Settlement Procedure. 
(1) The principle of conciliation and direct 

negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(2) The parties shall take an early and active part 
in discussions and negotiations aimed at prevent- 
ing or settling disputes in accordance with the 
agreed procedure set out hereunder. 

(3) Any dispute shall be resolved in the follow- 
ing sequence:— 

(a) Discussions between the employee/s 
concerned (and shop steward if 
requested) and the immediate 
supervisors; 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives: 

(c) Discussions involving union represent- 
atives and senior management 
representatives; 

(d) If the matter is still not settled it shall be 
referred to the Western Australian In- 
dustrial Relations Commission for 
resolution. 

(4) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in accord- 
ance with the clause. 

(5) All parties to the award, the employers, their 
officials, the union and its members, will take all 
possible action to settle any dispute within reason- 
able time. At least seven days should be allowed for 
all stages of discussions to be finalised. 

(6) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(7) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 

9. Clause 24. — Male Junior Workers: 
(a) Delete the title of this clause and insert in lieu 

thereof the following: 
24.—Junior Workers. 

(b) Delete reference to "Junior male workers .. ." 
in line one of this clause and insert in lieu 
thereof the following: 

Junior Workers ... 
10. Clause 28. — Rest Period: After subclause (2) of 

this clause, add a new subclause (3) as follows: 
(3) The employer may require workers to take 

their afternoon tea break separately and arranged 
in such a manner so as not to stop or disrupt the 
work flow. 

PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD 1976, No. 31 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Government Printer 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. 2513 of 1989. 
COMMISSIONER J.A. NEGUS. 

14th day of November 1989. 

Order. 
HAVING heard Mr T. Adams on behalf of the 
Applicant and Mr R. Knox on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Printing (Government Printing Office) 
Award 1976, No. 31 of 1975 be varied in accord- 
ance with the following Schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 
13th day of November 1989. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
Clause 16. — Overtime: Delete subclause (3) of this 

clause and insert in lieu thereof: 
(3) When a worker is required to continue 

working after his/her rostered finishing time for 
more than one hour he/she shall be paid $5.00 meal 
money. 
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PRIVATF. HOSPITALS EMPLOYEES' 
AWARD No. 27 of 1971 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital, Service and 
Miscellaneous WA Branch 

and 
The Spastic Welfare Association of WA. 

No. 937 of 1989. 
COMMISSIONER J.A. NEGUS. 

16th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Ms S. Thorpe on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following order 
which shall have effect from the 28th day of August 
1989. 

(Sgd.) J.A. NEGUS. 
[L.S.] Commissioner. 

Schedule. 
1. — Title. 

This Order shall be known as the Residential Care 
Workers' (Spastic Welfare) Order 1989. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Conditions of Employment. 
5. Wages. 
6. Term. 

3. — Area and Scope. 
This Order shall apply to all Residential Care 

Workers employed by the Spastic Welfare Association 
of WA (Inc) in the state of Western Australia. 

4. — Conditions of Employment. 
The provisions of the Private Hospital Employees 

Award No. 27 of 1971 shall be applied to the employees 
covered by this Order mutatis mutandis. 

5. — Wages. 
(1) The minimum rate of wage payable to employees 

covered by this Order shall be as follows: 
Column A Column B 

Per Week Per Hour Per Week Per Hour 
s s s s 

Residential Care Workers 
First year ot employmem 353.50 8.8375 366.00 9.15 
Second year of employment 363.80 9.095 376.30 9.407 
Third year of employment 378.90 9.4725 393.90 9.847 
Fourth year of employment 383.80 9.595 398.80 9.97 

(2) Provided that employees who have completed 
two or more years of service shall be paid at the third 
year of employment rate for a period of 12 months from 
the date of this Order. 

(3) The rate of wage in Column A shall operate from 
the first pay period on or after 28 August 1989 and the 
rate of wage in Column B shall operate from the first 
pay period on or after 1 October 1989. 

6. — Term. 
The term of this Order shall be for a period of six 

months from the date hereof. 

PRIVATE HOSPITAL EMPLOYEES' 
AWARD No. 27 of 1971. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

St John Of God Hospital and Others. 
No. 1683 of 1989. 

COMMISSIONER G.J. MAR I IN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Private Hospital Employees' Award 
No. 27 of 1971 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new clause 
2A. — State Wage Principles — September 1989 in the 
following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 13. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

13. — Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause, the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 
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(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein,shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rate per kilometre Over Over 1600 cc 

2 6()0cc 1 600 cc and under 
- 2 600 cc 

Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business " c/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

RECREATION CAMPS (DEPARTMENT FOR 
SPORT AND RECREATION) AWARD 

No. A28 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

The Honourable Minister for Sport 
and Recreation. 

No. 1431 of 1989(R). 
ACTING CHIEF COMMISSIONER 

G.G. HALLIWELL. 
10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Recreation Camps (Department for 
Sport and Recreation) Award No. A28 of 1985 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 10th day of October 1989. 

(Sgd.)G.G, HALLIWELL, 
[L.S.] , Acting Chief Commissioner. 

Schedule. 
1. Clause 6. — Hours: Delete subclause (3) of this 

clause and insert the following in lieu thereof: 
(3)(a) Except where provided elsewhere in this 

clause, the ordinary hours shall be worked with two 
hours of each week's work accruing as an 
entitlement to a maximum of 12 Accrued Day(s) 
Off in each 12 month period. 

(b) The Accrued Day(s) Off may be taken either 
in conjunction with annual leave or at a time 
mutually acceptable to the employer and 
employee. Provided that such Accrued Day(s) Off 
are taken within the 12 month period of accrual 
and to suit the operational requirements of the 
employer. 

2. Clause 10. — Annual Leave: Delete subclause (1) 
of this clause and insert the following in lieu thereof: 

(1 )(a) Except as hereinafter provided a period of 
four consecutive weeks' leave with payment of 
ordinary wages as prescribed by his/her employer 
after a period of 12 months" continuous service 
with such employer. 

(b) The total annual leave entitlement may, by 
agreement between the employee and the 
employer, be taken in more than one portion. 
Provided that no portion is less than one week. 

3. Clause 11. — Public Holidays: Delete subclause 
(3) of this clause and insert the following in lieu 
thereof: 

(3)(a) Whenever any of the days referred to in 
paragraph (a) of subclause (1) of this clause fall on 
an employee's ordinary working day and the 
employee is not required to work on such day he/ 
she shall be paid for the ordinary hours he/she 
would have worked on such day had it not been a 
holiday. 

(b) An employee who, on any day observed as a 
holiday under this clause, is required to work 
during his/her ordinary hours of work, shall be 
paid for the time worked at the rate of double time 
and one-half. 

(c) Provided that in lieu of provisions in 
paragraph (b) of this subclause and subject to 
agreement between the employer and the 
employee, work performed on a public holiday 
may be paid for at the rate of time and one-half for 
time worked and in addition the employee shall be 
allowed one day's leave with pay which may be 
taken as follows: 

(i) in conjunction with annual leave: or 
(ii) at any time within a 12 month period 

mutually acceptable to the employer and 
the employee. 

4. Clause 16. — Wages: Delete this clause and insert 
the following in lieu thereof: 

16. — Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

The minimum weekly rates of wage payable to 
employees covered by this award shall be as 
follows: 

$ Per Week 
(a) Warden in Charge 

First year of employment 384.70 
Second year of employment 388.40 
Third year of employment 
and thereafter 392.20 
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(b) Mobile Warden * 
First year of employment 379.30 
Second year of employment 383.00 
Third year of employment 
and thereafter 386.80 

(c) Assistant Warden 
First year of employment 366.10 
Second year of employment 369.80 
Third year of employment 
and thereafter 373.60 

(d) Ranger 
First year of employment 368.30 
Second year of employment 372.00 
Third year of employment 
and thereafter 382.50 

(e) Noalimba Night Supervisor 
First year of employment 379.30 
Second year of employment 383.00 
Third year of employment 
and thereafter 386.80 

(2) Provided that the rate of pay referred to in 
subclause (1) shall increase by 15 per cent for 
employees where such employees' ordinary hours 
of work are worked over any five days of the week as 
prescribed by Clause 6. — Hours of this award. 

(3) Supervision Allowance: Employees placed 
in charge of other employees shall be paid the 
following weekly allowance, or part thereof, in 
addition to the rate prescribed for his/her class of 
work: 

$ Per Week 
One to five workers 5.80 
Six to 10 workers 10.60 
11 to 15 workers 13.10 
16 to 20 workers 18.00 
Over 20 (for each additional 
employee) 0.20 

(4) Casual employees shall bepaid20percentin 
addition to the rates otherwise payable under this 
clause. 

(5) The term "year of employment" in this 
clause shall mean years of service with the 
employer irrespective of classification. 

SAW SERVICING ESTABLISHMENTS AWARD 
No. 17 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
United Timber Yards. Sawmills and Woodworkers 

Employees' Union of Western Australia 
and 

MJC Industries and Others. 
No. 680 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of November 1989. 

Order. 
HAVING heard Ms B.J. Love on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Timber Yard Workers Award No. 17 of 
1977 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 14th day of August 
1989. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: After the number and 

title 29. — Minimum Wage — Adult Males and 
Females, add the following: 

30. Part-Time Employment. 
31. Dispute Settlement Procedure. 

2. Clause 6. — Special Rates and Conditions: Delete 
subclause (6) of this clause and insert in lieu thereof the 
following: 

(6) Leading Hands: 
(a) A leading hand, if placed in charge of 

three to 10 workers shall be paid $13.70 
per week in addition to the appropriate 
wage prescribed. 

(b) A leading hand, if placed in charge of 11 
to 20 workers shall be paid $20.70 per 
week in addition to the appropriate wage 
prescribed. 

(c) A leading hand, if placed in charge of 
more than 20 workers shall be paid $26.80 
per week in addition to the appropriate 
wage prescribed. 

3. Clause 9. — Hours: 
(a) Delete subclause (2) of this clause and insert in 

lieu thereof the following: 
(2) Subject to subclause (3) of this 

clause the daily spread of hours shall be 
such as may be agreed between the 
employer and the majority of the 
employees concerned in any business or 
section or sections thereof. In default of 
such agreement, such hours shall be 
worked within 12 consecutive hours 
between 6.00 a.m. and 6.00 p.m., Monday 
to Friday inclusive. 

Provided that where the employer 
intends varying start and/or finishing 
times seven days' written notice shall be 
provided to the employees so affected, 
unless it is mutually agreed between the 
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employees and the employer that such 
notice be waived. Where upon receipt of 
the notice referred to above the majority 
of employees affected oppose the 
variation the notice period shall be 
extended to 14 days from the date of the 
notice to allow the parties to implement 
the Dispute Settlement Procedure, 

(b) After subclause (3) of this clause, add a new 
subclause (4) as follows: 

(4) Where rostered day off provisions 
exist employees may accumulate RDO's 
up to the maximum of 12, provided this is 
mutually agreed between both employers 
and employees. 

4. Clause 22. — Payment of Wages: 
(a) Delete subclause (5) of this clause and insert in 

lieu thereof the following: 
(5) Where an employee and the 

employer agree, the employee's wages 
may be paid by cheque or direct transfer 
into the employee's bank or other 
recognised financial institution account. 
Notwithstanding this provision, if the 
employer and the majority of employees 
agree, all employees may be paid their 
wages by cheque or direct transfer into an 
employee's bank or other financial 
institution account. 

(b) After subclause (5) of this clause, add a new 
subclause (6) as follows: 

(6) Wages shall be paid in the 
employee's time except where they are 
paid in accordance with subclause (5) of 
this clause. 

5. Clause 26. — Meal Breaks and Rest Periods: After 
subclause (2) of this clause, add a new subclause (3) as 
follows: 

(3) The employer may require employees to take 
their afternoon tea break separately and arranged 
in such a manner so as not to stop or disrupt the 
work flow. 

6. Clause 28. — Wages: Delete this clause and insert 
in lieu thereof the following: 

28.—Wages. 
(1) Rate Per Week: A worker shall be paid the 

rate per week assigned to his class of work— 
Adult Supple- Award 
Base mentary Rate 
Rate Payment 

S S S 
Saw Doctor 349.20 15.50 364.70 
Saw Filer 326.90 15.50 342.40 
Factory Hand 284.50 15.50 300.00 

(2) Special Payment: 
(a) Subject as hereinafter provided this 

subclause applies to employees employed 
in the classification of saw doctor and to 
apprentices. 

(b) In addition to the rates payable under the 
provisions of this clause other than this 
provision— 

(i) an employee, other than an 
apprentice, employed in a 
classification mentioned in 
paragraph (a) hereof shall be paid 
$23.40 per week; and 

(ii) an apprentice shall be paid per 
week a percentage of $23.40 being 
the percentage which appears 
against his year of apprenticeship 
in subclause (3) of this clause. 

In each case for all purposes of this 
Award. 

(3) Apprentices: Wages per week expressed as a 
percentage of the wage rates and supplementary 
payments prescribed for classification (a) of 
subclause (1) of this clause. 

Adult Supple- Award 
Base mentary Rate 
Rate Payment 

% S S 
Four Year Term 
First year 50 7.75 194.05 
Second year 60 9.30 232.86 
Third year 75 11.63 291.08 
Fourth year 90 13.95 349.29 

(4) Juniors: Wage per week expressed as a 
percentage of the wage rates and supplementary 
payments prescribed for classification (c) of 
subclause (1) of this clause. 

Adult Supple- Award 
Base mentary Rate 
Rate Payment 

S S 
Between 16 and 17 
years of age 45 6.98 135.00 
Between 17 and 18 
years of age 55 8.53 165.00 
Between 18 and 19 
years of age 70 10.85 210.00 

(5) Supplementary Payment: 
(a) As shown in the rates payable under the 

provisions of this clause— 
(i) a worker, other than an apprentice, 

or junior worker, shall be paid a 
supplementary payment of $15.50 
per week; and 

(ii) an apprentice shall be paid per 
week a percentage of the supple- 
mentary payment being the per- 
centage which appears against his 
year of apprenticeship in sub- 
clause (3) of this clause; 

(iii) a junior worker shall be paid per 
week a percentage of the supple- 
mentary payment being the per- 
centage which appears against his 
age in subclause (4) of this 
clause. 

(b) (i) The supplementary payments as 
prescribed in paragraph (a) hereof 
are in substitution for any over- 
award payment as defined 
hereunder. Any such overaward 
payment shall be reduced by the 
amount of the supplementary 
payment prescribed for the 
classification concerned; 

(ii) "Overaward payment" is defined 
as the amount (whether it be 
termed "overaward payment", 
"attendance bonus", "service in- 
crement", or any term whatso- 
ever) which an employee would 
receive in excess of the "base rate" 
for the classification in which such 
employee is engaged, provided 
that such payment shall exclude 
overtime, shift allowances, penalty 
rates, disability allowances, fares 
and travelling time allowances 
and any other ancillary payments 
of a like nature prescribed by this 
award; 

(iii) Subject to subclause (6) of this 
clause, the award rate prescribed 
in subclause (1) of this clause and 
which includes the supplementary 
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payment also prescribed within 
this clause shall be paid for all 
purposes of the award. 

(c) The supplementary payments pre- 
scribed by this clause shall not be payable 
to employees during their first month of 
employment with the employer. 

(6) Calculation of Wage Rates — State Wage 
Case Decisions: In circumstances where award 
wages are to be increased as a result of State Wage 
Case Decisions, the amount of the increase shall be 
calculated and applied to the wages clause as 
follows: 

(a) Where the State Wage Case Decision pro- 
vides that Award wages be increased by a 
flat amount, that amount shall be applied 
to the base rate only. 

(b) Where the State Wage Case Decision pro- 
vides that Award wages be increased by a 
percentage amount, that amount shall be 
applied to the base rate and the 
supplementary payment. 

Such a percentage increase shall also 
apply to the leading hand allowances, the 
special payment and the disability 
allowances. 

(c) In the instances outlined in subclauses (1) 
and (2) hereof the new rate shall be 
calculated by adding the base rate and the 
supplementary payment. 

(d) Where the State Wage Case Decision pro- 
vides for a plateau formula (that is, a 
combination of a percentage increase 
and a flat money amount), the plateau 
level shall be determined by reference to 
the Award base rates, and the Award rate 
and the supplementary payment shall be 
calculated by subtracting the Award base 
rate from the Award rate. 

7. Clause 29, — Minimum Wage — Adult Males and 
Females: Delete this clause and insert in lieu thereof the 
following: 

29.—Minimum Wage—Adult Males 
and Females 

Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $239.60 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less 
than $239.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the employee is employed. 

8. Clause 30. — Part-Time Employment: After 
Clause 29. — Minimum Wage — Adult Males and 
Females, add a new clause as follows: 

30.—Part-Time Employment. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours shall average less than 38 

hours per week. The number of such hours may be 
changed by the giving of one week's notice to the 
employee. 

(2) An employee so engaged shall be paid per 
hour one thirty-eighth of the weekly wage 
prescribed for the classification in which the 
employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to the provisions of Clauses 10. — 
Overtime, 11. — Holidays and Annual Leave, 13.— 
Absence Through Sickness and 14. — 
Compassionate Leave except where those 
provisions conflict with the following in which 
case the following provisions shall apply in lieu of 
the abovementioned provisions: 

(a) Annual Leave: Where a part-time 
employee is entitled to a payment either 
on termination or for the purpose of 
taking annual leave, or at a close down, 
for continuous service in any qualifying 
12 monthly period, then that payment 
shall be made in respect of each 
cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by 
Clause 11. — Holidays and Annual Leave 
without deduction of pay in respect of 
each holiday which is observed on a day 
ordinarily worked by the part-time 
employee. 

(c) Absence Through Sickness: Notwith- 
standing the provisions of paragraph (b) 
of subclause (1) of Clause 13. — Absence 
Through Sickness the accrual of one- 
sixth of a week for each completed month 
of service shall be calculated on the 
average number of ordinary hours 
worked each week for each completed 
month of service. 

(d) Compassionate Leave: Payment to a part- 
time employee in respect of Clause 14. — 
Compassionate Leave shall be made only 
where the employee otherwise would 
have been at work. 

(e) Overtime: A part-time employee who 
works in excess of the daily or weekly 
hours fixed in accordance with sub- 
clause (1) hereof shall be paid overtime in 
accordance with Clause 10. — Overtime 
of this award. 

9. Clause 31. — Dispute Settlement Procedure: After 
Clause 30. — Part-Time Employment, add a new clause 
as follows: 

31.—Dispute Settlement Procedure. 
(1) The principle of conciliation and direct 

negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(2) The parties shall take an early and active part 
in discussions and negotiations aimed at prevent- 
ing or settling disputes in accordance with the 
agreed procedure set out hereunder. 

(3) Any dispute shall be resolved in the follow- 
ing sequence:— 

(a) Discussions between the employee/s 
concerned (and shop steward if 
requested) and the immediate 
supervisors; 

(b) Discussions involving the employee/s 
concerned/ the shop steward and the 
employer representatives; 
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(c) Discussions involving union represent- 
atives and senior management 
representatives; 

(d) If the matter is still not settled it shall be 
referred to the Western Australian In- 
dustrial Relations Commission for 
resolution. 

(4) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in accord- 
ance with the clause. 

(5) All parties to the award, the employers, their 
officials, the union and its members, will take all 
possible action to settle any dispute within reason- 
able time. At least seven days should be allowed for 
all stages of discussions to be finalised. 

(6) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(7) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 

SCHOOL EMPLOYEES (INDEPENDENT 
DAY AND BOARDING SCHOOLS) 

AWARD No. 7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers" Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Guildford Grammar School and Others. 
No. 1701 of 1989. 

COMMISSIONER G..I. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders; 

That the School Employees (Independent Day 
and Boarding Schools) Award No. 7 of 1979 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insertafterthe numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 33. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

33. — Fares and Motor Vehicle Allowances. 
(1) Where a worker is required during his 

normal working hours, by his employer, to work 
outside his usual place of employment, the 
employer shall pay the worker any reasonable 
travelling expenses incurred except where an 
allowance is paid in accordance with subclause(2) 
of this clause. 

(2)(a) Where a worker is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything 
contained in this subclause. the employer and the 
worker may make any other arrangement as to car 
allowance not less favourable to the worker. 

(b) Where a worker in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule I — Motor Car. 
Area and Dolails hnginc Displacement 
Rate per kilometre (in cubic centimetres) 

Over Over I (SUOcc 
26(H)ec IWMJcc & Under 

-260()cc 
Metropolitan Area 

First 4 (MX) kilometres X6.7 73.2 64.2 
Over 4 (XH)-K (KM) kilometres 36.9 32.2 28.2 
Over S (X)()-I6 000 kilometres 20.3 17.9 16.2 
Over 16 000 kilometres 21.9 21.2 18.6 

South West Land Division 
First 40(X) kilometres NX.7 76.6 65.3 
Over 4 (X)0-S (MX) kilometres 38.3 33.0 28.9 
Over X 000-16 000 kilometres 21.3 1X.4 16.7 
Over 16 000 kilometres 23.0 19.6 19.0 

North ol" 23.5° South Latitude 
First 4 (MX) kilometres 99.2 X7.1 73.0 
Over 4 000-8 (XH) kilometres 41.7 36.7 32.3 
Over S (KM)-16 000 kilometres 22.3 19.9 1X.0 
Over 16 000 kilometres 22.X 19.9 19.3 

Rest of the State 
First 4 (MX) kilometres 92.2 X0.1 68.3 
Over 4 (X)0-X (KX> kilometres 39.4 34.4 30.1 
Over X (XX)-16 000 kilometres 2I.X 19.1 17.3 
Over 16000 kilometres 22.9 20.0 19.3 
Schedule 2. — Motor Vehicle Allowances. 

Metropolitan Area 41.0 35.X 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.3 40.9 35.X 
Rest of the State 43.X 38.2 33.3 

Schedule 3 — Motor Cycles. 
Distance travelled during a Rate 
year on Official Business <£/km 
All areas of State 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600cc category. 
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SCHOOL EMPLOYEES (UNIVERSITY 
COLLEGES AND SWAN LEIGH) AWARD 

No. 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

St Thomas Moore College and Others. 
No. 1700 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the School Employees (University Colleges 
and Swanleigh) Award No. 7B 1979 as varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1989. 

(Sgd.) GJ. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 32. — Fares and Motor Vehicle 
Allowances: Delete this clause and insert in lieu: 

32. — Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his 

normal working hours, by his employer, to work 
outside his usual place of employment, the 
employer shall pay the employee any reasonable 
travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) 
of this clause. 

(2)(a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance 
not less than that provided for in the schedules set 
out hereunder. Notwithstanding anything 
contained in this subclause, the employer and the 
employee may make any other arrangement as to 
car allowance not less favourable to the worker. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1 — Motor Car. 
Rate Per Kilometre. 

Area and Details Engine Displacement 
{in cubic centimetres) 

Rate perk: Over Over IbOOce 
2600cc 1600ce & Under 

-26(}0cc 
Metropolitan Area 

First 4 (MX) kilometres 86.7 75.2 64.2 
Over 4 OOO-X 000 kilometres 36.9 32.2 28.2 
Over 8 (XX)-16 000 kilometres 20.3 17.9 16.2 
Over 16000 kilometres 21.9 21.2 18.6 

South West Land Division 
First 4 (XX) kilometres 88.7 76.6 65.5 
Over 4 000-8 (XX) kilometres 38.3 33.0 28.9 
Over 8 000-16 000 kilometres 21.5 18.4 16.7 
Over 16 000 kilometres 23.0 19.6 19.0 

North of 23.5° South Latitude 
First 4 (XX) kilometres 99.2 87.1 75.0 
Over 4 (X)0-8 000 kilometres 41.7 36.7 32.3 
Over 8 000-16 (XX) kilometres 22.5 19.9 18.0 
Over 16 (XX) kilometres 22.8 19.9 19.3 

Rest of the State 
First 4 (XX) kilometres 92.2 80.1 68.5 
Over 4000-8 (XX) kilometres 39.4 34.4 30.1 
Over 8 (XX)-16 (XX) kilometres 21.8 19.1 17.3 
Over 16 (XX) kilometres 22.9 20.0 19.3 
Schedule 2. — Motor Vehicle Allowances. 

Rate per k: 
Metropolitan Area 41.0 35.8 

36.6 
31.2 

South West Land Division 42.0 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the Stale 43.8 38.2 33.3 

Schedule 3 — Motor Cycles. 
Distance travelled during a Rate 
year on Official Business C/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600cc category. 
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SECURITY OFFICERS' AWARD 
No. A25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of 
Australia. Hospital. Service and Miscellaneous 

WA Branch 
and 

Wormald International (Australia) Pty Ltd 
and Others. 

No. 1697 of 1989. 
COMMISSIONER GJ. MARTIN. 

25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Security Officers' Award No. A25 of 
1981 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 25. — Fares and Travelling Time: Delete 
this clause and insert in lieu: 

25. — Fares and Travelling Time. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2)(a) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding 
anything contained in this subclause. the employer 
and the employee may make any other 
arrangements as to car allowance not less 
favourable to the employee. 

(b) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle 
on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Displacement Area and Details (in cubic centimetres) 

Over Over 1 600 cc 
2 600 cc 1 600 cc and under 

- 2 6(H) cc 
Metropolitan Area 41.0 35.N 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business " " c/km 
All Areas of State 14.3 

THE SHOP AND WAREHOUSE (WHOLESALE 
AND RE I AIL ESTABLISHMENTS) 

STATE AWARD 1977 No. R32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Brockman Television Services 

and 
The Shop. Distributive and Allied Employees' 

Association of Western Australia. 
No. 2392 of 1989. 

COMMISSIONER O.K. SALMON. 
25th day of October 1989. 

Order. 
HAVING been advised in writing by the parties of their 
consent, the Commission, pursuant to the powers 
conferred on itunderthe Industrial Relations Act 1979. 
hereby orders: 

That Brockman Television Services are granted 
an exemption under Clause 45(10) of The Shop 
and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 No. R32 of 1976 
from the requirement to pay superannuation 
contributions into the Retail Employees 
Superannuation Trust (REST). 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 
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SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLOW LEARNING CHILDREN'S 

GROUP) AWARD No. A15 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop. Distributive and Allied Employees" 

Association of Western Australia 
and 

Myer (WA) Stores Ltd and Others. 
No. 2441 of 1989(R). 

COMMISSIONER O.K. SALMON. 
10th day of November 1989. 

Order. 
HAVING heard Mr M. Bishop on behalf of the 
applicant and Mrs P. Bentley on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 No. R32 
of 1976 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of December 
1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete this clause and 

insert in lieu the following: 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
2A. No Extra Claims. 
2B. Easter Week Variations 1989. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Casual Workers. 
7A. Nightfill Duty. 
8. Part-Time Workers. 
9. Hours. 
10. Display of Rosters. 
11. Meal Breaks and Rest Periods. 
12. Meal Money. 
13. Overtime. 
14. Holidays. 
15. Annual Leave. 
16. Change Rooms. 
17. No Reduction. 
18. Higher Duties. 
19. Casual Limitations. 
20. Engagement. 
21. Time and Wages Record. 
22. Uniforms and Overalls. 
23. Board of Reference. 
24. Under-Rate Workers. 
25. Country Work and Travelling Time. 
26. Junior Worker's Certificate. 
27. Sick Leave. 
28. Wages. 
28A.Struetural Efficiency Agreement — Cold 

Storage Industry. 
29. Easter Week. 
30. Right of Entry. 
31. Other Provisions. 

32. Motor Vehicle Allowance. 
33. Long Service Leave. 
34. Shift Work. 
35. Payment of Wages. 
36. Posting of Award. 
37. Stand Down. 
38. Compassionate Leave. 
39. Location Allowance. 
40. Chemists Shops. 
41. Liberty to Apply. 
42. Maternity Leave. 
43. Union Notice Board. 
44. Introduction of Change. 
45. Superannuation. 
46. First Aid Allowance. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

2. Clause 2. — Arrangement: Immediately after this 
clause insert the following: 

2A. — No Extra Claims. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or over award except when 
consistent with the State Wage Principles. 

3. Clause 12. — Meal Money: Delete this clause and 
insert in lieu: 

12. — Meal Money. 
(1) When a worker is required to continue 

working after the usual finishing time for more 
than one hour he/she shall be paid $6.10 for the 
purchase of any meal required. 

(2) Late Night Trading Meal Allowance: A 
worker who commences work at or prior to 1.00 
p.m. on the day of late night trading and is required 
to work beyond 7.00 p.m. on that day shall be paid a 
meal allowance of $6.10. 

(3) Meal money may be paid prior to the meal 
period on the day upon which the overtime is to be 
worked or as part of the normal weekly or 
fortnightly wage as appropriate. 

4. Clause28. — Wages: Part I: Delete subclause(l )of 
this clause and insert in lieu: 

Part 1 — The minimum rates of wages payable to 
workers under this award shall be as follows: 

(1) From the beginning of the first pay 
period commencing on or after 1 December 
1989. 

Adults (Classification and Wage per week) 
(i) <ii> (iii) 

who works who works who works 
ordinary ordinary ordinary 

hours hours hours helwcen 
Monday to hetwecn Monday and 

Friday Monday Saturday with 
and l.(X) p.m. the com- 

Saturday pletion of 
ordinary 

hours after 
1.00 p.m. 
Satu rday 

s s s 
Shop AssisLuiLs. Saks 
Persons. Wholesale 
Sales Person. 
Demonsirator. 
Canvasser and/or 
Colleelor. Store man/ 
Woman. Packer. 
Despaieli Hand. 
Reserve Slock Hand 342.<S() 
Window Dresser/ 
Visual Merchandiser 34l).50 
Storcman Opcralor — 
Grade 1 333.70 
Storcman Operator — 
Grade II 33N.40 

354.S0 367.30 
361.50 374.20 
365.70 57S.50 
370.40 3X3.20 
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Clause 28. — Wages: Part III. 
Subclause (l)(a): Delete the figure 31 and 

insert 32. 
Subclause (l)(b): Delete the figure 44 and 

insert 45. ■ 
Subclause (4)(i): Delete the figure 47 and 

insert 48. 
Subclause (4)(ii): Delete the figure 53 and 

insert 55. 
Subclause (4)(iii): Delete the figure 61 and 

insert 63. 
5. Clause 28A. — Three per cent and S10.00 Wage 

Additions: Delete this clause and insert in lieu the 
following: 

28A. — Structural Efficiency Agreement 
— Cold Storage Industry. 

P & O Cold Stores and Clelands Cold Stores 
shall pay $15.00 per week in addition to the rates 
prescribed by Clause 28. — Wages of this award 
from the beginning of the first pay period 
commencing on or after 1 November 1989 and 
$2.50 in addition to the rates prescribed by Clause 
28. — Wages of this award from the beginning of 
the first pay period commencing on or after 1 
December 1989 on account of agreement reached 
for a structural efficiency package which the 
parties anticipate will result in the creation of a 
Cold Storage Award being negotiated in 
accordance with the objectives and content of the 
Structural Efficiency Principle. 

SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLOW LEARNING CHILDREN'S 

GROUP) AWARD No. A15 of 1984 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous 

WA Branch 
and 

Activ Foundation (Incorporated). 
No. 1686 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Mr G.L. Bums on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Social Trainers and Assistant 
Supervisors (Slow Learning Children's Group) 
Award No. A15 of 1984 as varied be further varied 
in accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1989. 

(Sgd.) G.J. MARTIN. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Insert after the numeral 

and word 2. Arrangement the numeral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 20. — Motor Vehicle Allowance: Delete 
this clause and insert in lieu: 

20. — Motor Vehicle Allowance. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) Where an employee in the course of a 
journey travels through two or more of the separate 
areas, payment at the rates prescribed herein shall 
be made at the appropriate rate applicable to each 
of the separate areas traversed. 

(3) The employer may increase the rates 
prescribed by this award in any case in which he is 
satisfied that they are inadequate. 

(4) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

(5) Rates of allowance for use of employee's own 
vehicle on employer's business: 

Schedule 1. — Motor Vehicle Allowances. 
Engine Dispiaccmcnt 
(in cubic centimetres) 

)ver Over I 600 ec 
500ee 1 600cc and under 

- 2 600 cc 

Area and Details 
Rate per kilometre 

Metropolitan Area 
South West Land Division 
North of 23.5° South Latitude 
Rest of the State 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rate 
Business c/knl 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

(6) In this clause the following expressions shall 
have the following meanings: 

(a) "South West Land Division" means the 
South West Land Division as defined by 
section 28 of the Land Act 1933-1971, 
excluding the area contained within the 
metropolitan area. 

(b) "Rest of the State" means that area South 
of 23.5 degrees South Latitude, excluding 
the metropolitan area and the South West 
Land Division. 

(7) The rates prescribed in this clause shall be 
increased in accordance with the movement in 
Motor Vehicle Allowances prescribed by the 
Public Service Board. 



3578 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.LG. 

SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLCG) 
AWARD No. A15 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service 

and Miscellaneous WA Branch 
and 

Slow Learning Children's Group of 
WA (Inc). 

No. 932 of 1987. 
COMMISSIONER J.A. NEGUS. 

28th day of November 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr G. Bull on behalf of the Respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Social Trainers and Assistant 
Supervisors (SLCG) Award No. A15 of 1984 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 22nd day of December 1988. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours of Duty. 

7.—Hours of Duty. 
A. Delete paragraph (a) of subclause (4) of this 

clause and insert the following in lieu thereof: 
(4) (a) Except where provided elsewhere the 

ordinary hours shall be worked with the 
accumulation of one day off after every four 
completed weeks of service, being provided as an 
Accrued Day Off up to a maximum of 12 
Accrued Days Off in each 12 month period. The 
Accrued Day(s) Off shall be taken as follows: 

(i) as a minimum period of one week made 
up of five consecutive Accrued Days Off 
in conjunction with a period of Annual 
Leave; or 

(ii) at a time mutually acceptable to the 
employee and the employer; or 

(iii) to be rostered and allowed to be taken as 
single day absences subject to the 
provisions that apply to normal roster 
changes as prescribed in paragraph (c) of 
this subclause. 

B. Delete subclause (5) of this clause and insert 
the following in lieu thereof: 

(5) (a) The ordinary working hours of a 
person employed at an Activity School shall be 
32.5 hours per week. 

(b) (i) The ordinary hours of duty for 
employees employed in the 
vocational area shall be worked 
between 7.00 a.m. and 6.00 p.m. 

(ii) The actual hours worked by 
vocational area employees shall be. 
8.00 a.m. to 4.00 p.m. unless the WA 
Industrial Relations Commission 
pursuant to section 44 of the 

Industrial Relations Act 1979 orders 
hours, within the spread of hours 
specified in the subclause, to be the 
hours actually worked. 

(c) The ordinary hours of duty for employees 
employed at an Activity School shall be between 
the hours of 8.00 a.m. and 4.00 p.m. 

2. Clause 9.—General Conditions: Immediately 
following paragraph (d) of subclause (2) insert the 
following new paragraph (e): 

9.—General Conditions. 
(e) Provided that where employees work shifts 

of other than eight hours duration allowances 
prescribed in this subclause shall be paid pro rata 
based on the hours actually worked. 

3. Clause 10.—Holidays and Annual Leave. 
10.—Holidays and Annual Leave. 

A. Delete subclause (10) of this clause and insert 
the following in lieu thereof: 

(10) The annual leave prescribed in this 
clause may be taken in two portions provided 
that no portion shall be less than two consecutive 
weeks. 

Except where by agreement between the 
employee and the employer annual leave days 
may be taken — 

(i) as a single day absence; or 
(11) in a portion of one week made up of five 

consecutive days. 
B. Immediately following paragraph (d) of 

subclause (11) of this clause add the following new 
paragraph (e): 

(e) The 17.5percentloadingprescribedinthis 
subclause shall not apply to proportionate 
annual leave on termination. 
C. Immediately following subclause (15) of this 

clause add the following new subclause (16): 
(16) Annual leave shall not accrue during 

absence on leave without pay or absence on 
workers' compensation in excess of one calendar 
month. 

4. Clause 14.—Long Service Leave: Immediately 
following subclause (10) of this clause add a new 
subclause (11) as follows: 

14.—Long Service Leave. 
(11) Leave prescribed under this clause shall not 

accrue during absences on workers' compensation 
in excess of one calendar month. 

5. Clause21.—Shiftwork: Delete subclause (l)of this 
clause and insert the following in lieu thereof: 

21.—Shiftwork. 
(1) (a) The loading on the ordinary rates of pay 

for an afternoon or night shift of eight hours 
worked in ordinary hours shall be as follows: 

(i) $10.07 from the first pay period on or after 22 
September 1988. 

(ii) $10.38 from the first pay period on or after 22 
December 1988. 

(iii) $ 10.63 from the first pay period on or after 22 
March 1989. 

(b) For the purposes of this subclause: 
(i) "Day Shift" shall mean a shift which 

commences after 6.00 a.m. and before 12 
midday. 

(ii) "Afternoon Shift" shall mean a shift which 
commences at or after 12 midday and before 
6.00 p.m. 

(iii) "Night Shift" shall mean a shift which 
commences at or after 6.00 p.m. and before 
6.01 a.m. 
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6. Clause 22.—Higher Duties: Immediately after 
subclause (1) insert the following additional 
paragraph: 

22.—Higher Duties. 
Where part of the higher duties are being 

performed a proportion of the allowance will be 
paid as agreed between the Union and the 
employer. 

7. Clause 25.—Part-Time Employees: Immediately 
following subclause (8) of this clause add a new 
subclause (9) as follows: 

25.—Part-Time Employees. 
(9) Where the employer wishes to increase the 

ordinary hours worked by a part-time employee in 
any roster period and the part-time employee so 
agrees with one day's clear notice provided, the 
increased hours shall be deemed to be the ordinary 
hours for that roster period. 

8. Clause 32.—Wages: Delete this clause and insert 
the following in lieu thereof: 

32.—Wages. 
It is a term of this award that the Union 

undertakes, until 1 July 1989 not to pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles. 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as set out 
hereunder: 

Rale Per Annum 
Column Column Column 
ABC 
S S S 

Trainee Social Trainer 
Under 21 years 

First six months Level 1. appropriate to age 
Second six months Next additional increment 
Thereafter Next additional increment 

Over 21 years 
First six months 

Level 1. lirst year of adult 
service 17 076 17 759 18 281 

Second six months 
Level L second year of adult 

service 17 689 18 396 18 918 
Thereafter 

Level 1. third year of adult 
service 18 299 19 030 19552 

Social Trainer 
On Appointment 

Level 1. fifth year of adult 
service 19 517 20 297 20 819 

Second year 
Level 1. fifth vear of adult 

service 19 517 20 297 20 819 
Third year 

Level 1. sixth vear of adult 
service * 20 128 20 933 21455 

Fourth year 
Level 1. seventh year of adult 

service 20 831 21 6M 22 186 
Social Trainer (Special) 

Level I. eiuhth year of adult 
service " 21317 22 170 22 692 
Senior Social Trainer 

First year 
Level 1. ninth vear of adult 

service ' 22 035 22 916 23 438 
Second year 

Level 2. first vear of adult 
service * 22 895 23 810 24 332 

Rate Per Annum 
Column Column Column 
ABC 
S S S 

Assistant Supervisor— Day 
Activities Schools 

First year of employment 7.92 8.24 8.55 
Second year of employment 8.43 8.77 9.08 
Third year of employment 8.74 9.09 9.40 
Fourth year of employment 9.05 9.41 9.72 
Fifth year of employment 9.35 9.73 10.04 

Assistant Supervisor — 
Workshops 

First year of employment 9.76 10.15 10.41 
Second year of employment 9.98 10.38 10.64 
Third year of employment 10.28 10.69 10.95 

The rates of wage set out in Column A operate on 
and from the 22nd day of September 1988. 

The rates of wage set out in Column B operate on 
and from the 22nd day of December 1988. 

The rates of wage set out in Column C operate on 
and from the 22nd day of March 1989. 

9. Clause 37—Payment of Wages: Delete subclause 
(1) and insert in lieu: 

37—Payment of Wages. 
(1) Wages shall be paid by direct funds transfer 

to the credit of an account nominated by the 
employee at such bank, building society or credit 
union approved by the employer. 

Provided that where such form of payment is 
impracticable or where some exceptional 
circumstances exist and by agreement between the 
employer and the Unions, payment by cheque may 
be made. 
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STATE ENERGY COMMISSION OF 
WESTERN AUSTRALIA WAGES AND 

CONDITIONS AWARD 1988, 
No. A1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia 

Industrial Union of Workers. 
Western Australian Branch 

and 
State Energy Commission of 

Western Australia. 
No. 1620(1) of 1989. 

COMMISSIONER O.K. SALMON. 
17th day of November 1989. 

Order. 
HAVING heard Mr R. Hicks on behalf of the 
Construction. Mining and Energy Workers' Union of 
Australia, Western Australian Branch and the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch. Ms 
D. Blaskett on behalf of the Australasian Society of 
Engineers. Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch; 
Amalgamated Metal Workers and Shipwrights Union 
of Western Australia; Transport Workers' Union of 
Australia, Industrial Union of Workers. Western 
Australian Branch; The Australian Builders' 
Labourers Federated Union of Workers. Western 
Australian Branch; Electrical Trades Union of Workers 
of Australia (Western Australian Branch); The Shop. 
Distributive and Allied Employees' Association of 
Western Australia; The Operative Painters' and 
Decorators' Union of Australia. West Australian 
Branch. Union of Workers; The Operative Plasterers 
and Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch and the 
Plumbers and Gasfitters Employees' Union of 
Australia. West Australian Branch, Industrial Union of 
Workers and Mr S. Bibby on behalf of the Respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the State Energy Commission of Western 
Australia Wages and Conditions Award 1988. No. 
A1 of 1989 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 17th day of 
November 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. (A) Clause 22.—Overtime — Day Employees: 

Delete subclauses (5)(a). (7). (9), (10)(b). (c) and (d) and 
insert in lieu thereof — 

(5) (a) Subject to the provisions of this 
subclause. an employee who commences to work 
overtime at or after the usual ceasing time and 
before the usual starting time — 

(i) shall, if the overtime exceeds two hours and 
is continuous with his/her day work, be 
supplied with a meal by SECWA or be paid 
$5.40 for a meal and if, owing to the amount 
of overtime worked, a second or subsequent 
meal is required he/she shall be supplied 
with a meal by SECWA or be paid $3.70 in 
respect of each meal so required; and 

(ii) the continuity of work shall not be deemed 
to have been interrupted by any meal break 
allowed within the two hour period referred 
to but no such meal period shall be paid 
for. 

(7) Linespersons on call-outs working beyond 
one hour before the usual starting time and 
required to report at the usual starting time for their 
normal shift on that day shall, before commencing 
their normal shift, be entitled to a meal break of 20 
minutes. If more than four hours overtime has been 
worked, such meal break shall be without loss of 
pay. Where the employee purchases a meal in such 
circumstances, he/she shall be paid $2.70 as 
reimbursement. 

(9) (a) An employee required to return to work 
overtime after leaving SECWA's premises, and 
who returns home on completion of that overtime, 
shall be paid $8.05 in addition to the following 
minimum payments for any overtime worked, 
namely — 

(i) if notified of the requirement to work 
overtime before leaving SECWA's premises 

(aa) for a minimum of two hours at over- 
time rates on a Saturday; 

(bb)for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at over- 

time rates on any other week day; 
and the employee shall not be obliged to 
work for the minimum period applicable to 
him/her if the job for which he/she has been 
brought in has been completed in less 
time. 

(b) Subject to the provisions of paragraph (c) 
hereof, the allowance of $8.05 prescribed in 
paragraph (a) of this subclause shall be halved 
where SECWA provides transport. 

(c) The provisions of paragraph (b) hereof shall 
not apply to employees located at Muja Power 
Station who shall be paid an allowance of $1.00 
when special provisions apply in relation .to the 
provision of transport by SECWA. 

(10) (b) Subject to the provisions of paragraphs 
(c) and (d) hereof, in addition to the minimum 
payment detailed in subclause (a), an employee 
required to return to work overtime after leaving 
SECWA's premises, and who returns home on 
completion of that overtime, shall be paid $8.05. 

(c) The allowance of $8.05 prescribed in 
paragraph (b) of this subclause shall be halved 
where SECWA provides transport. 

(d) The provisions of paragraphs (b) and (c) 
hereof shall not apply to employees located at 
Muja Power Station when special provisions apply 
in relation to the provision of transport by 
SECWA. 

(B) Clause 22.—Overtime — Shift Employees: 
Delete subclauses (3)(a)(i) and (ii) and insert in lieu 
thereof — 

(3) (a) Subject to the provisions of this 
subclause. an employee who commences to work 
overtime at or after the usual ceasing time of his/ 
her shift and before the usual starting time of his/ 
her next rostered shift— 

(i) shall, if the overtime exceeds two hours be 
provided by SECWA with any meal 
required or be.paid $5.40 for a meal; 
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(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by SECWA. with such 
meal required or be paid $3.70foreach meal 
so required; 

2. Clause 29.—Special Rates and Provisions: Delete 
the first part of this clause "Special Rates" excluding 
subclauses (9) and (12) and insert in lieu thereof — 

29.—Special Rates and Provisions. 
Special Rates. 

(1) Building Trades Employees: An employee 
employed in a classification prescribed in Group A 
of Clause 30.—Wages shall, be entitled to the 
following special rates in addition to any other rate 
prescribed by this clause. Provided that where 
more than one of the rates provides payments for 
disabilities of substantially the same nature then 
only the highest of such rates shall be payable. 

(a) Asbestos: Employees required to use 
materials containing asbestos or to work in 
close proximity to employees using such 
materials shall be provided with and shall 
use all necessary safeguards as required by 
the Department of Occupational Health, 
Safety and Welfare and where such 
safeguards include the mandatory wearing 
of protective equipment (i.e. combination 
overalls and breathing equipment or 
similar apparatus) such employees shall be 
paid 40 cents per hour extra whilst so 
engaged. 

(b) Bagging: An employee engaged upon bag- 
ging of brick or concrete structures shall be 
paid 30 cents per hour or part thereof in 
addition to the rates otherwise prescribed in 
this award. 

(c) Bitumen Work: An employee handling hot 
bitumen or asphalt or dripping materials in 
creosote shall be paid 40 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(d) Cleaning Down Brickwork: An employee 
required to clean down bricks using acids or 
other corrosive substances shall be supplied 
with gloves and be paid 30 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(e) Cold Work. 
(i) An employee required to work in a 

place where the temperature is 
lowered by artificial means to less 
than zero degrees Celsius shall be 
paid 33 cents per hour or part thereof 
in addition to the rates otherwise 
prescribed in this award. 

(ii) Where such work continues for more 
than two hours the employee shall be 
entitled to a rest period of 20 minutes 
after every two hours' work, without 
loss of pay. not including the special 
rate prescribed in paragraph (i) 
hereof. 

(1) Computing Quantities: An employee, other 
than a leading hand who is regularly 
required to compute or estimate quantities 
of materials in respect of work performed by 
others shall be paid $2.35 per day or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(g) Detail Employees. 
(i) A detail employee, other than a 

leading hand, shall be paid $3.12 per 
day in addition to the rates otherwise 
prescribed. 

(ii) "Detail Employee" means a 
carpenter who sets out work upon 
staircases, bar, kitchen or office 
fitting, or any similar detail work, 
from architects' plans or blue prints 
requiring, in the opinion of SECWA. 
the employee exercising more than 
the ordinary skill of a carpenter. 

(h) Dry Polishing or Cutting of Tiles: An 
employee required to dry polish tiles with a 
machine or to cut tiles with an electric saw 
shall be paid 40 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(i) Dust-Laden Atmosphere: Working in a 
dust-laden atmosphere in a joiner's shop 
where dust extractors are not provided or in 
such atmosphere caused by the use of 
materials for insulating, deafening or 
plugging work (as for instance, pumice, 
charcoal, silicate of cotton or any other 
substitute) or from earthworks, 40 cents per 
hour extra. 

(j) Flintcote: Plasterers using flintcote shall be 
paid 33 cents per hour or part thereof except 
when flintcote is applied by hawk and 
trowel to walls and ceilings when the rate 
shall be 58 cents per hour extra in addition 
to the prescribed rate. 

(k) Fumes: An employee required to work in a 
place where fumes or sulphur or other acid 
or other offensive fumes are present shall be 
paid such rates as are agreed upon between 
the employee and SECWA. 

(1) Furnace Work: An employee engaged in the 
construction or alteration or repairs to 
boilers, flues, furnaces, retorts, kilns, ovens, 
ladles and similar refractory work or on 
underpinning shall be paid 85 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed. 

(m) Hot Work. 
(i) An employee required to work in a 

place where the temperature has 
been raised by artificial means to 
between 46 degrees Celsius and 54 
degrees Celsius shall be paid 33 cents 
per hour or part thereof in addition to 
the rates otherwise prescribed or in 
excess of 54 degrees Celsius shall be 
paid 40 cents per hour or part thereof 
in addition to the said rates., 

(ii) Where such work continues for more 
than two hours the employee shall be 
entitled to a rest period of 20 minutes 
after every two hours' work, without 
loss of pay, not including the special 
rate prescribed in paragraph (i) 
hereof. 

(n) Insulation: An employee handling 
charcoal, pumice, granulated cork, silicate 
of cotton, insulwool. slag wool or other 
recognised insulation material of a like 
nature or working in the immediate vicinity 
so as to be affected by the use thereof shall 
be paid 40 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 
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(o) Permit Work: Any licensed plumber called 
upon by SECWA to use the licence issued to 
the employee by the Water Authority of 
Western Australia for a period in any one 
week shall be paid $10.20 for that week in 
addition to the rates otherwise prescribed, 

(p) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth 
year, on work involving the opening up of 
house drains or wastepipes for the purpose 
of clearing blockages or for any other 
purpose or work involving the cleaning out 
of septic tanks or dry wells, shall be paid a 
minimum of $1.68 per day or part thereof in 
addition to the prescribed rate. 

(q) Roof Repairs: An employee engaged on 
repairs to roofs shall be paid 36 cents per 
hour or part thereof in addition to the rates 
otherwise provided in this award, 

(r) Scaffolding Certificate Allowance: A 
tradesperson who is the holder of a 
scaffolding certificate or rigging certificate 
issued by the Department of Labour and 
Industry and is required to act on that 
certificate whilst engaged on work requiring 
a certificated person shall be paid 33 cents 
per hour or part thereof in addition to the 
rates otherwise prescribed in this award but 
this allowance shall not be payable 
cumulative on the allowance for swing 
scaffolds. 

(s) Second Hand Timber: Where, whilst 
working with second hand timber, an 
employee's tools are damaged by nails, 
dumps or other foreign matter on the 
timber, the employee shall be entitled to an 
allowanceof$l.l 1 perdayoneachdayupon 
which the employee's tools are so damaged 
provided that no allowance shall be payable 
under this subclause unless it is reported 
immediately to SECWA in order that the 
claim may be proved. 

(t) Setter Out. 
(i) A setter out, other than a leading 

hand in a joiner's shop, shall be paid 
$3.12 per day in addition to the rates 
otherwise prescribed. 

(ii) "Setter Out" means a carpenter who 
set out in a joiner's shop work (other 
than wood blocks or parquetry 
fiooring) for three or more other 
carpenters. 

(u) Sewer Work: An employee engaged in 
repairs to sewers shall be paid 30 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed. 

(v) Spray Application — Painters: A painter 
engaged on all spray applications carried 
out in other than a properly constructed 
booth approved by the Department of 
Occupational Health. Safety and Welfare 
shall be paid 33 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 

(w) Spray Painting — Painters. 
(i) Lead paint shall not be applied by a 

spray to the interior of any 
building. 

(ii) All employees (including 
apprentices) applying paint by 
spraying shall be provided with full 
overalls and head covering and 
respirators by SECWA. 

(iii) Where from the nature of the paint or 
substance used in spraying, a 
respirator would be of little or no 
practical use in preventing the 
absorption of fumes or materials 
from substances used by an 
employee in spray painting, the 
employee shall be paid a special 
allowance of 85 cents per day. 

(x) Swing Scaffold. 
(i) An employee employed — 

(aa) on any type of swing scaffold 
or any scaffold suspended by 
rope or cable, or bosun's chair 
or cantilever scaffold; or 

(bb)on a suspended scaffold 
requiring the use of steel or 
iron hooks or angle irons at a 
height of 6.1 m or more above 
the nearest horizontal plane; 

shall be paid $2.36 for the first four 
hours or part thereof and 48 cents for 
each hour thereafter on any day in 
addition to the rates otherwise pre- 
scribed. 

(ii) A solid plasterer when working off a 
swing scaffold shall be paid an 
additional nine cents per hour. 

(iii) No apprentice with less than two 
years' experience shall use a swing 
scaffold or bosun's chair. 

(iv) Provided that no allowance shall be 
payable for working on such 
scaffolds when used under bridges or 
jetties unless the height of the 
scaffold above the water exceeds 900 
mm. 

(y) Toxic Substances. 
(i) (aa) An employee using toxic sub- 

stances or materials of a like 
nature shall be paid 40 cents 
per hour extra, 

(bb) Employees working in close 
proximity to employees so 
engaged, shall be paid 30 
cents per hour extra. 

(ii) For the purpose of this subclause, all 
materials which include or require 
the addition of a catalyst hardener 
and reactive additives or two pack 
catalyst system shall be deemed to be 
materials of a like nature. 

(z) Well Work: A plumber or builder's labourer 
required to enter into a well nine metres or 
more in depth for the purpose in the first 
place of examining the pump, pipe or any 
other work connected therewith, shall be 
paid $1.68 for such examination and 62 
cents per hour extra thereafter for fixing, 
renewing or repairing such work. 

(aa) Wet Work: An employee required to work in 
a place where water is continually dripping 
on the employee so that the employee's 
clothing and boots become wet or where 
there is water underfoot shall be paid 33 
cents per hour or part thereof. 

Subclauses (2) to (18) apply to all employees 
unless otherwise specified. 

(2) Confined Space: An employee who is 
required to work in a stooped or otherwise cramped 
position or without proper ventilation because of 
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the dimensions of the compartment or space in 
which he/she is working shall, whilst so working, 
be paid 40 cents per hour extra. 

(3) Depot Mechanics Allowance: A motor 
mechanic employed in an approved metropolitan 
or country depot who works without direct 
supervision and is responsible for maintenance of 
the depot's vehicle fleet, diagnosis of faults, 
handling of drivers' complaints, road testing of 
vehicles and the employees under his/her control 
shall be paid, in addition to his/her ordinary wage 
rate, a "depot mechanic's" allowance of $ 15.00 on a 
flat weekly basis. 

(4) Explosive Powered Tools: An employee 
required to use explosive powered tools shall be 
paid 76 cents for each day on which he/she uses 
such tools. 

(5) First Aid Allowance: An employee holding 
either a Third Year First Aid Medallion of the St 
John Ambulance Association, a "C" Standard 
Senior First Aid Certificate of the Australian Red 
Cross Society or any such higher qualification, 
appointed by SECWA to perform first aid duties, 
shall be paid $6.00 per week in addition to his/her 
ordinary wage rate. 

(6) Height Work. 
(a) An employee, other than a linesperson, 

shall be paid an allowance of $1.49 for each 
day on which he/she works on or from 
temporary stages, planks or ladders at a 
height of ISVa metres or more above ground 
or floor level. 

(b) Notwithstanding the provisions of 
paragraph (a), an employee employed 
under wage group A who is required to work 
on a chimney stack, spire, tower, air shaft, 
cooling tower or water tower exceeding 15 
metres in height shall be paid for all work 
above 15 metres. 33 cents per hour or part 
thereof, with an additional 33 cents per hour 
or part thereof, for work above each further 
15 metres in addition to the rates otherwise 
prescribed. 

(7) Horizontal Boring Machine Allowance: A 
lineperson's assistant required to operate a 
horizontal boring machine shall be paid 39 cents 
per hour extra. 

(8) Lancing of Boilers Allowance: An employee 
employed on the lancing of boilers at Muja Power 
Station shall be paid $6.51 per day. 

(10) Muja Power Station Shift Employees 
Travelling Allowance: A shift employee 
permanently employed and working in the 
operating power station at Muja who resides 
outside a radius of 10 kilometres from the station 
and travels to and from work by private transport, 
shall be paid an allowance of $2.32 for each day on 
which such travel is undertaken. 

(11) New Connection Allowance. 
(a) A linesperson employed in the 

metropolitan area who works without direct 
supervision and is responsible for ensuring 
new connections are correct and safe before 
leaving customers' properties and the 
vehicle and the employees under his/her 
control shall be paid, in addition to his/her 
ordinary wage rate a "new connection 
allowance" of $15.00 on a flat weekly 
basis. 

(b) This allowance is payable to one 
linesperson in each connection crew 
provided no employee in the crew is in 
receipt of a leading hand allowance. 

(13) Power Station Allowance. 
(a) (i) An employee employed in a 

classification specified in a Wage 
Group detailed below and who is 
under the direct control of the 
Manager of Bunbury, Kwinana or 
Muja Power Stations being 
operating thermal power stations 
with installed capacity in excess of 
l21/2 MW, shall, where employed on 
maintenance or operation of such 
power station, be paid — 
Wage Group B 
Wage Group C 
Wage Group F 
Wage Group G 

$24.30 per week 
$24.30 per week 
$13.10 per week 
$10.90 per week 

(ii) An employee employed in a classi- 
fication specified in Wage Groups B. 
C and D and who is under the direct 
control of the Manager Remote Area, 
shall, when employed on the main- 
tenance or operation of a diesel 
power station, except a small 
generating station where a rotating 
or alternating shift roster does not 
apply, be paid an allowance of$ 16.90 
per week for the disabilities 
associated with diesel power station 
work. 

(b) The allowances prescribed in paragraph (a) 
hereof shall also be payable pro rata to an 
employee who is not under the direct 
control of the respective manager if he/she 
is employed for more than 20 hours in any 
week in an area in which the said allowance 
is payable. 

(c) An employee who is paid an allowance 
under this subclause shall not be entitled to 
receive any other allowances prescribed in 
section A hereof, except those prescribed in 
subclauses (5), (8), (9), (10), (18) and (19). 

(14) Resident Linesperson's Allowance. 
(a) A linesperson resident in a town remote 

from a supply depot who is required to 
attend to SECWA activities in the area and 
works without direct salaried supervision 
shall be paid, in addition to his/her ordinary 
wage rate, a "resident linesperson's" 
allowance of $15.00 on a flat weekly basis. 

(b) This allowance is payable to one 
linesperson in each town provided no 
employee in the town is in receipt of a 
leading hand allowance. 

(15) Structural Steel Tower Allowance: An 
employee working in a crew that is established for 
the purpose of carrying out repair and 
maintenance work on high voltage structural steel 
towers which are specifically designed to carry 330 
kV transmission lines shall be paid an allowance of 
$2.30 for each day he/she is engaged on such 
work. 

(16) Substation Allowance. 
(a) An electrical fitter whose major or 

substantial employment is in the repair and 
maintenance of substations shall be paid an 
allowance of $6.20 per week. 
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(b) An employee who is paid an allowance 
under this subclause shall not be entitled to 
receive any other allowances prescribed in 
section A hereof, except that prescribed in 
subclause (5). 

(17) Transport Employees: An employee 
employed in a classification prescribed in Group 
H of Clause 30.—Wages shall be entitled to the 
following special rates — 

(a) An employee carting dirty materials shall be 
paid 20 cents per hour extra when loaded or 
unloaded by the driver (except by 
mechanical means). 

"Dirty Materials" means cement, fly ash, 
coal, coke, ash, sawdust, lime, reject oil and 
any other material which from time to time 
may be determined as dirty material. 

(b) A driver required to operate H1AB lifting 
equipment in the course of his/her 
employment shall be paid an extra $ 1.65 per 
day up to a maximum of $8.50 per week. 

(c) An employee carting any offensive 
materials shall be paid an extra $1.00 per 
week. 

"Offensive Materials" means oxide (raw 
or spent), all acids, soda ash, tar. caustic 
soda, chlorine, explosives or inflammables 
and any other material which from time to 
time may be determined as offensive 
material. 

(d) A driver who handles money during any 
week or portion of a week as part of his/her 
duties and account for it. shall be paid in 
addition to the ordinary wage rate as follows 

For any amount handled up to $20.00 — 
65 cents per week. 

Over $20.00 but not exceeding $200 — 
$1.30 per week. 

Over $200 but not exceeding $600 —$2.40 
per week. 

Over $600 but not exceeding $1 000 — 
$3.35 per week. 

Over $1 000 — $4.80 per week. 
The term "money" used herein shall be 

deemed to include cheques. 

(18) Truck Driving Allowance: An employee 
employed in a classification prescribed in Group B 
of Clause 30.—Wages, required to drive a motor 
vehicle on work usually carried out by an employee 
classified in Group H of Clause 30.—Wages and on 
work carrying a higher rate than his/her ordinary 
duties shall be paid the higher rate for the time he/ 
she is so engaged, but if he/she be so engaged for 
more than four hours, he/she shall be paid the 
higher rate for the whole day. 

(19) Welding Allowance: A tradesperson 
required to do welding that is subject to X-Ray 
testing or to the Australian Standard 1796 and/or 
Parts 1, 3 and 5 of CB15 shall in addition to any 
other rate he/she is otherwise entitled be paid 99 
cents per day extra whilst so engaged. 

(20) Linesperson In Charge Allowance: A 
Linesperson — First Grade classified by SECWA 
as a Linesperson In Charge shall be paid, in 
addition to his/her ordinary wage rate and 
appropriate leading hand amount, a "Linesperson 
In Charge" allowance of $24.70 per week on an all 
purpose basis when performing the duties of a 
Linesperson In Charge. 

3. Clause 20.—Wages: Delete subclauses (2) and (5) 
and insert in lieu thereof — 

(2) A leading hand (i.e. an employee placed in 
charge of three or more other employees or 
otherwise classified by SECWA as a leading hand), 
shall be paid the additional margin set out 
hereunder for ZlVi hours' work — 

(a) if in charge of not more than 10 
other employees 15.70 

(b) if in charge of more than 10 and 
not more than 20 other employees 24.10 

(c) if in charge of more than 20 
other employees 31.00 

(5) Tool Allowance. 
(a) (i) (aa) Where SECWA does not provide a 

tradesperson classified in Group 
A of this clause with the tools 
ordinarily required by that trades- 
person in the performance of his/ 
her work as a tradesperson. 
SECWA shall pay a weekly tool 
allowance for 371/2 ordinary hours' 
work as follows — 

$ 
Bricklayers 8.30 
Plasterers 9.70 
Carpenters 11.60 
Plumbers 11.60 
Painters 2.90 

(bb) Provided that where an employee 
works less than 37Va ordinary 
hours, the employee shall only be 
entitled to payment of the tool 
allowance for the actual ordinary 
hours worked. 

(ii) The tool allowances presribed in sub- 
subparagraph (i)(aa) hereof (with the 
exception of painters) each include an 
amount of eight cents for the purpose of 
enabling the employees to insure their 
tools against loss or damage by theft or 
fire. 

(iii) The tool allowances shall not be paid 
where SECWA supplies the employees 
with all necessary tools but the amount 
mentioned in subparagraph (ii) hereof 
shall be payable for each week in which 
SECWA supplies all necessary tools if 
the employee is intermittently required 
by SECWA to provide his/her own 
tools. 

(b) (i) (aa) Where SECWA does not provide a 
tradesperson classified in Group B 
of this clause with the tools 
ordinarily required by that trades- 
person in the performance of his/ 
her work as a tradesperson, 
SECWA shall pay a tool allow- 
ance of $8.55 per week for 371/2 
ordinary hours" work for the 
purpose of such tradesperson 
supplying and maintaining tools 
ordinarily required in the 
performance of his/her work as a 
tradesperson. 

(bb) Provided that where an employee 
works less than 37/2 ordinary 
hours, the employee shall only be 
entitled to payment of the tool 
allowance for the actual ordinary 
hours worked. 
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(ii) Any tool allowance paid pursuant to 
sub-subparagraph (i)(aa) hereof, shall 
be included in. and form part of, the 
ordinary weekly wage for 371/2 hours* 
work prescribed in this clause. 

(iii) SECWA shall provide for the use of 
tradespersons all necessary power 
tools, special purpose tools and 
precision measuring instruments. 

(iv) A tradesperson shall replace or pay for 
any tools supplied by SECWA. if lost 
through his/her negligence. 

3. Clause 11A. — Second Tier Wage Addition: Delete 
this clause and insert in lieu: 

11 A. — No Extra Claims. 
It is a term of this award that the union 

undertakes, until 1 July 1989 not to pursue any 
extra claims, award or over award, except when 
consistent with the State Wage Principles. 

TEA ATTENDANTS AND CANTEEN WORKERS' 
(SEC) AWARD 1975 No. 27 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

and 
Federated Liquor and Allied Industries 

Employees' Union of Australia. 
Western Australian Branch. 

Union of Workers 
No. 1972 of 1989. 

COMMISSIONER O.K. SALMON. 
31st day of October 1989. 

Order. 
HAVING heard Mr G.A. Heaperman and with him Mr 
N.J. Mitsopoulos on behalf of the applicant and Ms S.P. 
Young on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders. 

That the Tea Attendants and Canteen Workers' 
(SEC) Award 1975 No. 27 of 1974 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
31st day of October 1989. 

(Sgd.) O.K. SALMON. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete the clause 

description following the number 11A. Second Tier 
Wage Addition and insert in lieu No Extra Claims. 

2. Clause 11. — Wages: Delete subclause (1) and 
insert in lieu: 

11. — Wages. 
(1) Classifications (total wage per week): 

First pay First pay 
period on period on 
or after or after 

31/10/1989 30/4/1990 
$ S 

(a) Cook 264.40 274.40 
(b) Counterhand 256.90 266.90 
(c) Tea Attendant 254.30 264.30 
(d) General Hand 254.30 264.30 

TEACHERS' AIDES' AWARD 1979 No. 4 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital. Service & Miscellaneous 

WA Branch 
and 

Honourable Minister for Education. 
Education Department. 

No. 1443 of 1989(R). 
ACTING CHIEF COMMISSIONER G.G. HALLIWELL. 

10th day of October 1989. 

Order 
HAVING heard Ms S. Jackson. Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo with Ms J. Harris on behalf of the 
respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Teachers" Aides' Award 1979 No. 4 of 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencine on or after the 10th day of October 
1989. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 7. — Holidays: Delete subclause (4) of this 

clause and insert the following in lieu: 
(4) An employee who works for a minimum ot 

four continuous weeks but less than a full school 
year shall be entitled to payment at the ordinary 
rate of pay for or in lieu of the Christmas and term 
vacation periods related to that school year on the 
basis of9.75 hours'pay for each week the employee 
was employed to actually work in the school. 

Where an employee has been justifiably dis- 
missed for misconduct, there will be no entitle- 
ment for payment in respect of the period from the 
first day of the school term in which the mis- 
conduct for which the employee was dismissed 
occurred. 

2. Clause 13. —Payment of Wages: Delete this clause 
and insert the following in lieu: 

13,—Payment of Wages. 
(1) Wages shall be paid fortnightly into an 

approved bank, building society account or other 
approved savings organisation, or by cheque if so 
agreed between the employer and the employee. 
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(2) When an employee's contract of service has 
been terminated or the employee has resigned 
before the usual pay day. the employee shall be 
paid all wages, holiday pay and other moneys to 
which the employee may be entitled as soon as 
practicable after leaving the employer's service. 

(3) Subject to the provisions of this clause and 
Clause 10. — Contract of Service of this award, no 
deduction shall be made from an employee's wage 
unless the employee has authorised such 
deduction in writing. 

3. Clause 14. — Wages: Delete this clause and insert 
the following in lieu: 

14.—Wages. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1988 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum hourly rate of wage payable to 
employees covered by this award shall be 
accordimi to the following scale: 

Step 1 
Step 2 
Step 3 
Step 4 
Step 5 
Step 6 
Step 7 
Step 8 
Step 9 
Step 10 
Step 11 

Per Hour 
8.76 
8.95 
9.14 
9.38 
9.66 

10.02 
10.32 
10.62 
10.92 
11.10 
11.24 

Progression along the wages scale shall be by 
annual increment. 

Level One: Aboriginal Education 
Workers in Aboriginal Schools. Early 
Childhood Education or Transport; 
Teachers' Aides in Junior Primary 
Schools. Pre-Primary Schools or Pre- 
Schools: Bus Wardens 

Step 1 to Step 4. inclusive 
First year of employment 8.76 
Second year of employment 8.95 
Third year of employment 9.14 
Fourth year of employment 9.38 

Level Two: Aboriginal Education 
Workers in Aboriginal Schools, or 
Early Childhood Education where the 
required in-service training has been 
completed; Teachers' Aides in 
Education Support Units 

Step 2 to Step 5. inclusive 
First year of employment 8.95 
Second year of employment 9.14 
Third year of employment 9.38 
Fourth year of employment 9.66 

Level Three: Aboriginal Education 
Workers where a basic child care 
course has been completed; Special 
Aboriginal Education Worker 
placements in Secondary Schools; 
Teachers' Aides in Education Support 
Centres 

Step 4 to Step 7. inclusive 
First year of employment 
Second year of employment 
Third year of employment 
Fourth year of employment 

Per Hour 
Level Four: Aboriginal Education 

Workers on satisfactory completion of 
the first year of Aboriginal Teachers' 
Training Course; Employees who have 
completed an approved "Classroom 
Assistant" course at a recognised 
training institution; Ethnic Aides; 
Regional Kindergarten Assistants: 
Teachers' Aides in Education Support 
Schools 

Step 6 to Step 9. inclusive 
First year of employment 10.02 
Second year of employment 10.32 
Third year of employment 10.62 
Fourth year of employment 10.92 

Teachers' Aides in Education 
Support Schools who have completed 
an approved "Classroom Assistant" 
Course at a recognised training 
institution 

Step 10 11.10 
Level Five: Aboriginal Education 

Workers on satisfactory completion of 
the second year of Aboriginal 
Teachers' Training Course; Employees 
who have completed the Child Care 
Certificate. National Nursery 
Examination Board Certificate or 
other equivalent qualifications 
approved by the Minister as being 
appropriate after consultation with the 
union 

Step 11 11.24 
(2) An employee who has had previous 

experience relevant to employment covered by this 
award may have that experience taken into 
account in determining the "year of employment" 
at which an employee is appointed and paid. 

(3) A casual employee shall be paid 20 per cent 
in addition to the rates prescribed in this clause. 

4. Clause 19. — Definitions: Delete the definition for 
"Casual Employees" of this clause and insert the 
following in lieu: 

"Casual Employee" means an employee who is 
engaged to work for less than four weeks. 
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TEACHERS' (KINDERGARTENS) 
AWARD 1964 No. 22 of 1963 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Honourable Minister for Education. 
No. 1445 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. HALLIWELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo with Ms J. Harris on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That Teachers' (Kindergartens) Award 1964 
No. 22 of 1963 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
Clause 10. — Salaries: Delete this clause and insert 

the following in lieu: 

10. — Salaries. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The following salary scales shall be paid to 
teachers according to qualifications, experience 
and position. 

Scale. 
A A1 B B1 

(ii) A teacher who has successfully 
completed a minimum of three years' 
full-time tertiary training as a 
student at an educational establish- 
ment approved by the employer shall 
be paid according to Scale "A" 
commencing at Grade 2 and may 
proceed to Grade 9. 

(iii) A two year trained teacher who 
obtains the qualifications of a three 
year trained teacher or who is 
deemed by the employer to be a three 
year trained teacher, shall advance 
one increment and may proceed to 
Grade 9 on Scale "A". 

(iv) Teachers who qualify for payment 
under Scale "A" but who have such 
additional qualifications as may be 
approved by the employer shall 
instead of the rates prescribed in 
Scale "A" be paid the rates 
prescribed in Scale "B". 

(v) A teacher who is employed in Special 
Aboriginal Schools and Centres, in 
Special Schools for mentally and/or 
physically handicapped children 
and in special classes approved by 
the Minister shall be paid according 
to either Scale "Al" or "Bl" 
according to qualifications. 

(vi) Progression along the salary scales 
shall be by annual increment and 
shall be dependent upon satisfactory 
service provided that a teacher shall 
be required to complete a full 
teaching year from the commence- 
ment of her appointment before 
being eligible for the next annual 
increment. 

(vii) Teachers who qualify by way of 
additional qualifications to transfer 
from one scale to another shall be 
paid the salary on the new scale for 
that grade applying to the salary on 
the old scale. 

(4) A relieving teacher shall be paid the 
appropriate salary plus a loading of 27 per cent. 

(5) For the purpose of adjustment and payment 
the weekly salary shall be calculated as one fifty- 
second and one-sixth of the annual salary, and the 
fortnightly salary, as one twenty-sixth and one- 
twelfth of the annual salary and the monthly salary 
as one-twelfth of the annual salary. 

(a) Teachers: 
Grade: 

20 551 
22 797 
24 037 
25 277 
26 505 
27 761 
29 031 
29 816 
30 547 

21425 
23 693 
24 929 
26 162 
27 400 
28 673 
29 946 
30 735 
31 463 

24 346 
25 849 
27 358 
28 902 
30 453 
31 790 
33 122 
34 473 

25 429 
26 926 
28 464 
30 009 
31 564 
32 901 
34 239 
35 593 

A teacher who has successfully 
completed a minimum of two years' 
full-time tertiary training as a 
student at a teachers' college 
approved by the employer shall be 
paid according to Scale "A" 
commencing at Grade 1 and may 
proceed to Grade 8. 
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TIMBER YARD WORKERS AWARD No. 11 of 1951. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia 

and 
Bunning Bros Pty Ltd and Others. 

No. 676 of 1989. 
COMMISSIONER A.R. BEECH. 

22nd day of November 1989. 

Order. 
HAVING heard Ms BJ. Love on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Timber Yard Workers Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 14th day of August 
1989. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: 

(a) Delete the number and title 7. — Junior Males 
and insert in lieu thereof 7. — Junior 
Workers. 

(b) After the number and title 32. — Maternity 
Leave, add the following: 

33. Part-Time Employment. 
34. Dispute Settlement Procedure. 

2. Clause 6. — Special Rates and Conditions: Delete 
subclauses (6), (7), (8), (9) and (10) of this clause and 
insert in lieu thereof the following: 

(6) In the log sawmilling section, no sawyer shall 
work a running out bench cutting six feet in length 
or over without having a puller-out engaged; and 
no sawyer shall be employed to work any bench 
when cutting over 18 feet in length unless two 
pullers-out are engaged. The foregoing shall not 
apply in cases where special appliances are 
provided or small benches for taking timber away 
from the saw after it is cut. 

(7) Disability Allowance: Workers shall be paid 
an allowance in accordance with the following- 

fa) Workers employed in bush or logging 
operations (other than log truck drivers) 
at the rate of $12.67 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills and log truck drivers 
at the rate of $8.35. 

(c) The allowance shall be paid during 
overtime but shall not be subject to 
penalty additions. 

(8) Any dispute relating to the disability 
allowances in subclause (9) shall be determined by 
the Board of Reference. 

(9) Drivers who handle cash during any week or 
portion of a week as part of their duties and account 
for it shall be paid in addition to the rate of wage 
prescribed by Clause 30. — Wages, as follows:— 

Per Week 
For any amount up to $20 $0.64 
Over $20 but not exceeding $200 $1.18 
Over $200 but not exceeding $600 $2.25 
Over $600 but not exceeding $1 000 $3.11 
Over $1 000 but not exceeding $1 200 $4.39 
Over $1 200 but not exceeding $1 600 $6.43 
Over $1 600 but not exceeding $2 000 $7.50 
Over $2 000 $8.57 

3. Clause 7, — Junior Males: Delete this clause and 
insert in lieu thereof the following: 

7.—Junior Workers. 
(1) Youths under the age of 19 years may be 

employed as junior workers and to perform the 
ordinary duties of tailers-out from woodworking 
machines and on mosaic flooring machines: 
Provided always, that the number of youths 
employed shall not be such as to exceed the 
proportion of one such youth to every four adult 
workers permanently employed by the employer: 
Provided that the employer may employ un- 
apprenticed cadets who desire to learn the 
commercial and practical side of the timber trade 
in any position (except at a saw or woodworking 
machine which might be properly operated by an 
apprentice) which they are capable of filling in 
order to further their training in the timber 
business. Every such cadet shall deliver to the 
employer or his representative a letter from the 
union intimating that the union agrees to employ- 
ment being given to such cadet, whose name and 
age shall be stated. In no case shall the number of 
such cadets exceed one to each eight adults 
employed who come within the ambit of this award 
at any one timber yard or sawmill. 

(2) Should any dispute arise between the 
employer and the union under this clause, such 
dispute shall be settled by the Board of Reference. 
The wages of cadets shall be in accordance with the 
provisions of the current clerical agreement or 
award applicable to the timber business. Should 
there be no clerical award or agreement, then the 
wages shall be not less than that for junior workers 
of like ages as provided in this award, with the 
following additions: Per Cent of 

Worker Basic Wage 
Per Week 

Between 19 and 20 years 85 
Between 20 and 21 years 95 

4. Clause 9. — Hours: 
(a) Delete subclause (2) of this clause and insert in 

lieu thereof the following: 
(2) Subject to subclause (3) of this clause 

the daily spread of hours shall be such as 
may be agreed between the employer and 
the majority of the workers concerned in 
any business or section or sections thereof. 
In default of such agre'ement, such hours 
shall be worked within 12 consecutive hours 
between 6.00 a.m. and 6.00 p.m.. Monday to 
Friday inclusive. 

Provided that where the employer 
intends varying start and/or finishing times 
seven days' written notice shall be provided 
to the workers so affected, unless it is 
mutually agreed between the workers and 
the employer that such notice be waived. 
Where, upon receipt of the notice referred to 
above the majority of workers affected op- 
pose the variation, the notice period shall be 
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extended to 14 days from the date of the 
notice to allow the parties to implement the 
provisions of Clause 34. — Dispute Settle- 
ment Procedure. 

(b) After subclause (4) of this clause, add a new 
subclause (5) as follows: 

(5) Where rostered day off provisions 
exist employees may accumulate RDO's up 
to the maximum of 12, provided this is 
mutually agreed between both employers 
and employees. 

5. Clause 20. — Definitions: 
(a) Delete subclauses (2) and (3) of this clause and 

insert in lieu thereof the following: 
(2) "Junior worker" means a worker 

under the age of 19 years who is in receipt of 
less than the prescribed adult rate of 
wages. 

(3) "Adult worker" means a worker over 
the age of 19 years or a worker under that age 
who is in receipt of not less than the 
prescribed adult rate of wage. 

(b) Delete subclause (6). 

6. Clause 23. — Payment of Wages: 
(a) Delete subclause (5) of this clause and insert in 

lieu thereof the following: 
(5) The employee's wages may be paid by 

cash, cheque or direct transfer into the 
employee's nominated bank account, 
provided that the employer shall reimburse 
the employee for bank related charges 
resulting from this method of payment. 

(b) After subclause (5), add a new subclause (6) as 
follows: 

(6) Wages shall be paid in the employee's 
time except where they are paid in accord- 
ance with subclause (5) of this clause. 

7. Clause 26. — Meal Breaks and Rest Periods: After 
subclause (2) of this clause, add a new subclause (3) as 
follows: 

(3) The employer may require workers to take 
their afternoon tea break separately and arranged 
in such a manner so as not to stop or disrupt the 
work flow. 

8. Clause 29. — Wages: Delete this clause and insert 
in lieu thereof the following: 

The minimum rates of wages payable to workers 
covered by this award shall be as follows— 

Rate of Pay Aduli Supple- Award 
Per Week Base mentary Rate 

Rate Payment 
s s s 

Classification: 

(1) GrottpA 

(2) Classification: 

(1) Breaking Down Saws— 
(a) Sawyers planking out and 

Hitching to size with fully 
mechanised unit 

(b) Sawyers as in (a) other 
than operating a fully 
mechanised unit 

(c) Sawyers other than (a) 
or (b) 

(d) Assistants including 
hookman other than 
item (e) 

(e) Hookman who in addition 
operates chain or other 
power driver saw 

(f) Log Measurer 

Bench men 
(a) No. 1 B 
(b) No. 2 D 
(c) No. 3 G 
(d) No. 4 I 
Stub edger B 
Dockers (Log Sawmilling 
Section)— 
(a) Responsible man at main 

docker G 
(b) Tallyman at main docker H 
(c) Dockerman at main 

docker 1 
(d) Responsible man other 

dockers H 
(e) Tallyman other dockers 1 
(0 Dockerman other dockers 1 
Pullers-out and/or Assistants on 
No. 1 Bench— 
(a) Single handed on dead or 

hand propelled roller E 
(b) Double handed as in (a) G 
(c) Others G 
Pullers-out and/or Assistants on 
No. 2 Bench 1 
Pullers-out and/or Assistants on 
No. 3 Bench i 
Power driven cross cut sawyer 
other than docking saw G 
Mill or Yard Hand J 
Kiln Attendant E 
Saw Doctor A+ S23.40 
Saw Sharpener D 
Stackers for seasoning by means 
of stripping or other recognised 
method H 
Tallyman (other than item (6) sec 
also item (21)]: 
(a) Who is responsible for the 

making up of clients' 
orders for delivery D 

(b) Others F 
(a) Watchman H 
(b) Gatekeeper D 
(c) Gatekeeper who is 

required to do 
administrative duties and 
then only from such time 
as he is required so to act D+ L/H( 1) 

Dockerman: 
(a) Dockerman or other 

worker who grades, selects 
or colour matches timber 
for joinery or machining 
sections F 

(b) Double end docker F 
Wood-Machining Sections: 
(a) Shaper B-f 23.40 
(b) Grinder whose principal 

duty is grinding knives 
and cutters B+ 23.40 

(c) General Jointer and 
operator of sticker 
machine B-f 23.40 

(d) Flooring machinist — fast 
feed B+ 23.40 

(e) Fast feed sizer B-f 23.40 
(0 Mosaic flooring machinist 

and moulding machinist 
or two. three or four sided 
planer— 
(i) who is required to 

set up the machine 
and then only from 
such time as he is 
required so to act B-f 523.40 

(ii) who is not required 
to set up the 
machine but is 
required to operate, 
and then only from 
such time as he is 
required so to act F 

(g) Buzzer— 
(i) when required to 

do other than 
planing one face 
and squaring edge 
and is required to 
set up the machine 
and then only from 
such time as he is 
required so to act B-f 23.40 

B+ 23.40 

B-f 23.40 

B+ 23.40 
B-f 23.40 



Classification: Group Special 
Payment 

Classification: 

(ii) who is required to 
set up the machine 
but is not required 
to do other than 
planing one face 
and edge and then 
only from such 
time as he is 
required so to act 

(iii) who is not required 
to set up the 
machine and is 
only required to 
buzz one face and 
one edge and then 
only from such 
time as he is 
required so to act 

th) Single/Double End 
Tenoner: 
(i) who is required to 

set up the machine 
and then only from 
such time as he is 
required so to act 

(ii) who is not required 
to set up his own 
but is required to 
operate the 
machine and then 
only from such 
time as he is 
required so to act 

(i) Fret Sawyer or detail band 

(j) Thicknesser. Dovetailer: 
(i) Thicknesser who is 

required to set up 
the machine and do 
other than just 
planing timber all 
round and then 
only from such 
time as he is 
required so to act 

(ii) Thicknesser who is 
not required to set 
up the machine and 
only plane timber 
all round and only 
from such lime as 
he is required so to 
act 

(iii) Dovetailer who is 
required to set up 
the machine and 
then only from 
such time as he is 
required so to act 

(iv) Dovetailer who is 
not required to set 
up the machine but 
is required to 
operate, and then 
only from such 
lime as he is 
required so to act 

(k) Sand Papcrer: 
(i) Working double 

machine 
(ii) Working other 

machine 
(1) Chain Mortieer. Mortieer. 

Finger Jointer: 
(i) who is required to 

set up the machine 
and then only from 
such time as he is 
required so to act 

(ii) who is not required 
to set up the 
machine but is 
required to operate 
the machine and 
then only from 
such time as he is 
required so to act 

(m) Grader behind fast feed 
flooring machine 

(n) (i) Grader and Feeder. 
last feed mosaic 
flooring machine 
who is required to 
set up the machine 
and then only from 
such time as he is 
required so to act 

(ii) Grader and Feeder, 
fast feed mosaic 
flooring machine 
who is not required 
to set up the 
machine and then 
only from such 
time as he is 
required so to act 

(iii) Multi Saw Operator 
who is required to 
set up the machine 
and then only from 
such time as he is 
required so to act 

(iv) Multi Saw Operator 
who is not required 
to set up the 
machine and then 
only from such 
time as he is 
required so to act 

(v) Mitre Docking Saw 
Operator who is 
required to set up 
the machine and 
then only from 
such time as he is 
required so to act 

(vi) Multiple Mitre 
Docking Saw 
Operator 

(vii) Operator Panel and 
Wall Saws who is 
required to set up 
the machine 

(viii) Operator Panel and 
Wall Saws who is 
not required to set 
up the machine 

(0) Tailcr-out four sided 
planing machine 

(p) Floor sanding machine 
(q) End Matcher: 

(i) Who is required to 
set up the machine 
and then only from 
such time as he is 
required so to act 

(ii) who is not required 
to set up the 
machine 

(r) Wood Turner using hand 
tools 

(s) (i) Laminated beam 
assembler 

(ii) Laminated beam 
section Quality 
Controller 

(1) (i) Adhesive Section 
Operator, who is 
required to mix 
glue 

(ii) Adhesive Section 
Assistant 

(u) Gang nail truss press 
operator 

(v) Gang nail truss hand 
Re-Sawing: 
(a) Circular sawyer cutting to 

depth IV2 inches or over 
(b) Tailcr-out to above 
(e) Circular sawyer cutting to 

depth of under IVz inches 
(d) Tailcr-out to above 
(e) Band-saw roller recul—- 

(i) Large — using 
blade over three 
inches 

(ii) Tailer-out to above 
(iii) Small — using 

blade not over three 
inches 

(iv) Tailcr-out to above 
Ordcrman — whose duties 
include responsibility for rail 
consignment 
Packer 
Mundijong Treatment Plant 
(a) Pine Pole De-barking 

Machine Operator 
(b) Pine Pole De-barking 

Machine Puller-out who 
is required to grade and 
tally logs and then only 
from such time as he is 
required so to act 

(c) Pine Pole Treatment Plant 
Operator 

Group Special 
Payment 

B+ 23.40 

B+ 23.40 

23.40+ 
B+ L/H(l) 
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Tractor Driver (on rails) 

Fork Lift Driver: 
(a) up to 10 0 up to 10 000 lbs 

lifting capacity 329.00 15.50 344.50 
over 10 000 lbs 
and up to 
20 000 lbs 332.70 15.50 348.20 
over 20 000 lbs 333.30 15.50 348.80 
Driver of Motor 
Vehicles: 
Not exceeding 
25 cwt capacity 322.10 15.50 337.60 
25 ewt capacity 
and over but 
under 3 tons 325.10 15.50 340.60 
3 tons and over 
but under 6 tons 329.00 15.50 344.50 
6 tons and over 
but under 7 tons 329.70 15.50 345.20 
7 tons and over 
but under 8 tons 331.80 15.50 347.30 
8 tons and over 
but under 9 tons 332.10 15.50 347.60 
9 tons and over 
but under 10 tons 332.70 15.50 348.20 
10 tons and over 
but under 11 tons 333.30 15.50 348.80 
11 tons and over 
but under 12 tons 334.50 15.50 350.00 
12 tons and over 
but under 13 tons 335.40 15.50 350.90 
13 tons and over 
but under 14 tons 336.40 15.50 351.90 
14 tons and over 
but under 15 tons 337.30 15.50 352.80 
15 tons and over 
but under 16 tons 338.00 15.50 353.50 
16 tons and over 
but under 17 tons 338.30 15.50 353.80 
17 tons and over 
but under 18 tons 339.00 15.50 354.50 
18 tons and over 
but under 19 tons 339.90 15.50 355.40 
19 tons and over 
but under 20 tons 340.80 15.50 356.30 
20 tons and over 
but under 21 tons 341.90 15.50 357.40 
21 tons and over 
but under 22 tons 342.70 15.50 358.20 
22 tons and over 
but under 23 tons 343.10 15.50 358.60 
23 tons and over 343.50 15.50 359.00 

Driver of motor vehicle (not being a tractor) drawing 
a trailer, for a loaded single-axle trailer — SI.23 cents 
per day extra, or for an empty single-axle trailer — 69 
cents per day extra. For any other loaded trailer — S1.58 
per day extra, or for any other empty trailer —- 90 cents 
per day extra. 

Driver of 
Articulated 
Vehicles: 
Not exceeding 
9 tons capacity 336.80 
9 tons and over 
hut under 10 tons 337.90 
10 tons and over 
but under 11 tons 338.20 
11 tons and over 
but under 12 tons 338.80 
12 tons and over 
but under 13 tons 339.10 
13 tons and over 
but under 14 tons 340.10 
14 tons and over 
but under 15 tons 341.50 
15 tons and over 
but under 16 tons 341.90 
16 tons and over 
but under 17 tons 342.80 
17 tons and over 
but under 18 tons 343.40 
18 tons and over 
but under 19 tons 344.60 
19 tons and over 
but under 20 tons 345.50 
20 tons and over 
but under 21 tons 345.90 
21 tons and over 
but under 22 tons 346.60 

22 tons and over 
but under 23 tons 347.70 15.50 363.20 
23 tons and over 
but under 24 tons 348.60 15.50 364.10 
24 tons and over 
but under 25 tons 349.20 15.50 364.70 
25 tons and over 
but under 26 tons 349.60 15.50 365.10 
26 tons and over 
but under 27 tons 350.40 15.50 365.90 
27 tons and over 
but under 28 tons 351.50 15.50 367.00 
28 tons and over 
but under 29 tons 352.10 15.50 367.60 
29 tons and over 
but under 30 tons 352.90 15.50 368.40 
30 tons and over 
but under 31 tons 353.60 15.50 369.10 
31 tons and over 
but under 32 tons 354.60 15.50 370.10 
32 tons and over 
but under 33 tons 355.70 15.50 371.20 
33 tons and over 356.00 15.50 371.50 
Allowances: A worker who. in the course of his 
employment, drives a vehicle with self loading 
equipment which requires the possession of a 
certificate of competency shall be paid an extra 
S8.35 per week. 

(25) Straddle Carrier Driver 
(a) who operates 

within the 
confines of the 
employer's 
property 

(b) others 
(26) Tow Motor Driver 
Other Classifications: 

Adult employed in grading, 
assembling and packing mosaic 
flooring pieces 

(3) Apprentices: Wages per week expressed as a percentage of the 
otal wage prescribed for classification {17)(a)ofsubclause(2)ol this 

(a) Four year term— 
First year 5(1 18935 

Second year 60 9.30 227.22 
Third year 75 11.63 284.03 
Fourth year 90 13.95 341.83 
Three year term— 
Firs, year «> 930 22122 

Second year 75 11.63 284.03 
Third year 90 13.95 341.83 

(4) Junior Workers: Wage per week expressed as a percentage of the 
wage rates and supplementary payments prescribed for Group J of 
subclause (1) of this clause. 

Base Supple- Award 
Rate mentary Rate 

Payment 
% S S 

50 7.75 189.35 
60 9.30 227.22 
75 11.63 2847)3 
90 13.95 341.83 

60 9.30 227.22 
75 11.63 284.03 
90 13.95 341.83 

Rate Payment Base Supple- Award 
S S S Rate mentary 

Payment 
S 

Rate 
S 

Under 17 years of age 45 6.98 135.00 
17 years of age 55 8.53 165.00 

336.80 15.50 352.30 18 years of age 70 10.85 21 (UK) 

(5) Leading Hand: S 
In charge of three to 10 workers 

— extra 13.70 
In charge of 11-20 other workers 

— extra 20.70 
In charge of over 20 

— extra 26.80 
(6) Special Payments: 

(a) Subject as hereinafter provided this 
subclause applies to employees 
employed in the classification of 
shaper; laminated beam section 
quality controller; adhesive section 
operator who is required to mix glue; 
grinder whose principal duty is 
grinding knives and cutters; general 
jointer and operator of sticker 
machine; flooring machinist — fast 
feed; fast feed sizer; mosaic flooring 
machinist and moulding machinist 
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or two, three or four sided planer who 
is required to set up his machine and 
then only from such time as he is 
required so to act; buzzer when 
required to do other than planning 
one face and squaring edge; and who 
is required to set up his own machine 
and then only from such time as he is 
required to act; tenoner who is 
required to set up his machine and 
then only from such time as he is 
required so to act; wood turner using 
hand tools and saw doctor and to 
apprentices. 

(b) In addition to the rates payable 
under the provisions of this clause 
other than this provision— 
(i) an employee, other than an 

apprentice, employed in a 
classification mentioned in 
paragraph (a) hereof shall be 
paid $23.40 per week; and 

(ii) an apprentice shall be paid per 
week a percentage of $23.40 
being the percentage which 
appears against his year of 
apprenticeship in subclause (3) 
of this clause. 

In each case for all purposes of the 
award; provided that the amount 
payable to any employee pursuant to 
the foregoing provisions of this 
subclause shall be reduced by the 
amount of any payment being made 
to that employee in addition to the 
said rates, otherwise than pursuant 
to the provisions of this subclause, 
whether such payment is being made 
by virtue of any order, industrial 
agreement or other agreement or 
arrangement. 

(c) The rate prescribed in this award for 
any classification mentioned in 
paragraph (a) hereof is not amended 
by this subclause and shall not, for 
the purpose of any other award, 
order, industrial agreement and or 
other agreement or arrangement be 
deemed to have been so amended. 

(7) Supplementary Payments; 
(a) The supplementary payments as 

prescribed in this clause are in 
substitution for any over award 
payments as defined hereunder. Any 
such over award payment shall be 
reduced by the amount of 
supplementary payment prescribed 
for the classification concerned. 

(b) "Over Award Payment" is defined as 
the amount (whether it be termed 
"over award payment", "attendance 
bonus", "service increment", or any 
term whatsoever) which an 
employee would receive in excess of 
the base rate for the classification in 
which such employee is engaged. 
Provided that such payment shall 
exclude overtime, shift allowances, 
penalty rates, disability allowances, 
fares and travelling time allowances 
and any other ancillary payments of 
a like nature prescribed by this 
award. 

(c) Subject to subclause (8) of this 
clause, the award rates prescribed in 
subclauses (1), (2), (3) and (4) of this 
clause and which includes the 
supplementary payment shall be 
paid for all purposes of the Award. 

(d) The supplementary payments 
prescribed by this clause shall not be 
payable to employees during their 
first month of employment with the 
employer. 

(8) Calculation of Wage Rates — State 
Wage Case Decisions: In circumstances where 
award wages are to be increased as a result of 
State Wage Case Decisions, unless otherwise 
specified in such decisions the amount of the 
increase shall be calculated and applied to the 
Wages Clause as follows: 

(a) Where the State Wage Case Decision 
provides that award wages be 
increased by a flat amount, that 
amount shall be applied to the Base 
Rate only. 

(b) Where the State Wage Case Decision 
provides that award wages be 
increased by a percentage amount, 
that amount shall be applied to the 
Base Rate and the Supplementary 
Payment. 
Such a percentage increase shall also 
apply to the Leading Hand 
allowances, the Special Payment and 
the Disability Allowances. 

(c) In the instances outlined in 
paragraphs (a) and (b) hereof the 
new Award Rate shall be calculated 
by adding the Award Base Rate and 
the Supplementary Payment. 

(d) Where the State Wage Case Decision 
provides for a plateau formula (that 
is, a combination of a percentage 
increase and a flat money amount), 
the plateau level shall be determined 
by reference to the Base Rates and 
the Award Rate and the 
Supplementary Payment shall be 
calculated by subtracting the Base 
Rate from the Award Rate. 

9. Clause 30. — Minimum Wage — Adult Males and 
Females: Delete this clause and insert in lieu thereof the 
following: 

30.—Minimum Wage—Adult Males and 
Females 

Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $239.60 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less 
than $239.60. 

Where the said minimum rate of pay is 
applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long 
service leave and any other leave prescribed by this 
award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the employee is employed. 
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10. Clause 33. — Part-Time Employment: After 
Clause 32. — Maternity Leave, add a new clause as 
follows: 

33.—Part-Time Employment. 
(1) A part-time employee may be engaged to 

work for a constant number of hours each week 
which, having regard to the various ways of 
arranging ordinary hours shall average less than 38 
hours per week. The number of such hours may be 
changed by the giving of one week's notice to the 
employee. 

(2) An employee so engaged shall be paid per 
hour one thirty-eighth of the weekly wage 
prescribed for the classification in which the 
employee is engaged. 

(3) An employee engaged on a part-time basis 
shall be entitled to the provisions of Clauses 10. — 
Overtime, 11.— Holidays and Annual Leave. 14.— 
Absence Through Sickness and 15. — 
Compassionate Leave except where those 
provisions conflict with the following in which 
case the following provisions shall apply in lieu of 
the abovementioned provisions: 

(a) Annual Leave: Where a part-time 
employee is entitled to a payment either 
on termination or for the purpose of 
taking annual leave, or at a close down, 
for continuous service in any qualifying 
12 monthly period, then that payment 
shall be made in respect of each 
cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays: A part-time employee shall be 
allowed the holidays prescribed by 
Clause 11. — Holidays and Annual Leave 
without deduction of pay in respect of 
each holiday which is observed on a day 
ordinarily worked by the part-time 
employee. 

(c) Absence Through Sickness: Notwith- 
standing the provisions of paragraph (b) 
of subclause (1) of Clause 14. — Absence 
Through Sickness the accrual of one- 
sixth of a week for each completed month 
of service shall be calculated on the 
average number of ordinary hours 
worked each week for each completed 
month of service. 

(d) Compassionate Leave: Payment to a part- 
time employee in respect of Clause 15. — 
Compassionate Leave shall be made only 
where the employee otherwise would 
have been at work. 

(e) Overtime: A part-time employee who 
works in excess of the daily or weekly 
hours fixed in accordance with sub- 
clause (1) hereof shall be paid overtime in 
accordance with Clause 10. — Overtime 
of this award. 

(3) Any dispute shall be resolved in the 
following sequence:— 

(a) Discussions between the employee/s 
concerned (and shop steward if 
requested) and the immediate 
supervisors; 

(b) Discussions involving the employee/s 
concerned, the shop steward and the 
employer representatives; 

(c) Discussion involving union 
representatives and senior management 
representatives; 

(d) If the matter is still not settled it shall be 
referred to the Western Australian 
Industrial Relations Commission for 
resolution. 

(4) Until the matter is resolved in accordance 
with the above procedure, work shall continue 
normally. While the above procedure is being 
followed no party shall be prejudiced as to the final 
settlement by the continuation of work in accord- 
ance with the clause. 

(5) All parties to the award, the employers, their 
officials, the union and its members, will take all 
possible action to settle any dispute within 
reasonable time. At least seven days should be 
allowed for all stages of discussions to be 
finalised. 

(6) If the matter is still not settled it may be 
referred to the Western Australian Industrial 
Relations Commission for assistance. 

(7) This clause shall not prevent any party to a 
dispute from making application to the Western 
Australian Industrial Relations Commission. 

11. Clause 34. — Dispute Settlement Procedure: 
After Clause 33. — Part-Time Employment, add the 
new clause as follows: 

34.—Dispute Settlement Procedure. 
(1) The principle of conciliation and direct 

negotiation shall be adopted for the purpose of 
prevention and settlement of any industrial 
dispute that may arise. 

(2) The parties shall take an early and active part 
in discussions and negotiations aimed at 
preventing or settling disputes in accordance with 
the agreed procedure set out hereunder. 
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TRAINING ASSISTANTS AND COMMUNITY 
SUPPORT STAFF (SPASTIC WELFARE) 

AWARD No. A16 of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Schedule 1. — Motor Vehicle Alowances. 
Engine Displacement 

Area and Details (in cubic centimetres) 
Rate per kilometre Over Over 1 600 cc 2 600 cc I 600 cc and under 

- 2 600 cc 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5° South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous 
WA Branch 

and 
Spastic Welfare Association of 

Western Australia (Incorporated). 
No. 1685 of 1989. 

COMMISSIONER G.J. MARTIN. 
25th day of September 1989. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
applicant and Ms C. Fitzgibbon on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 and being satisfied that the State 
Wage Principles enunciated by a Commission in Court 
Session in General Order Matter No. 1940 of 1989 of the 
8th day of September 1989 have been complied with, 
hereby orders: 

That the Training Assistants and Community 
Support Staff (Spastic Welfare) Award No. A16 of 
1986 as varied be further varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1989. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. —Arrangement: Insert after the numeral 

and word 2. Arrangement the nu meral, letter and words 
2A. State Wage Principles — September 1989. 

2. Insert after Clause 2. — Arrangement a new 
Clause 2A. — State Wage Principles — September 1989 
in the following terms: 

2A. — State Wage Principles — September 1989. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3. Clause 8. — Fares and Travelling Time: Delete this 
clause and insert in lieu: 

8. — Fares and Travelling Time. 
(1) Where an employee is required during his/ 

her normal working hours by his/her employer to 
work outside his/her usual place of employment, 
the employer shall pay the employee any 
reasonable travelling expenses incurred except 
where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) Where an employee is required and 
authorised to use his/her own motor vehicle in the 
course of his/her duties he/she shall be paid an 
allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding any- 
thing contained in this subclause the employer and 
the employee may make any other arrangement as 
to car allowance not less favourable to the 
employee. 

Schedule 2. — Motor Cycles. 
Distance travelled during a year on Official Rale 
Business c/km 
Rate per kilometre 14.3 

Motor vehicles with rotary engines are to be 
included in the 1600-2600 cc category. 

(3) The allowances prescribed in this clause 
may be varied in accordance with any movement 
in the allowances in the Public Service Motor 
Vehicle Alowance Award 1976 on application by 
the union. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation 
Structural Efficiency Principle. 

Transport Workers' Union of Australia 
Industrial Union of Workers, 
Western Australian Branch 

and 
Australian Glass Manufacturers Co. 

and Others. 
No. 931 of 1988. 

Vehicle Drivers Transport 
COMMISSIONER G.J. MARTIN. 

21st day of September 1988. 

Order. 
HAVING heard Mr J.A. Long on behalf of the applicant 
and Mr J.N. Uphill on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and being satisfied that the State Wage Principles 
enunciated by a Commission in Court Session in 
General Order Matter No. 730 of 1988 of the 9th day of 
September 1988 have been complied with, hereby 
orders: 

That the Transport Workers (General) Award 
No. 10 of 1961 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
21st day of September 1988 except where otherwise 
specified. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arangement: Insert after the 

numeral and word 2. — Arrangement in this clause 
the numeral, letter and words 2A. — State Wage 
Principles — September 1988. 
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2. Clause 2. — Arrangement: After this clause 
insert a new clause 2A. — State Wage Principles — 
September 1988 in the following terms: 
2A. — State Wage Principles — September 1988. 

(1) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on the 9th day of September 1988 or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs, except to the 
extent that any such increase has been authorised 
by the Commission after that date. 

(2) It is a term of this award that the union 
undertakes, until 1 July 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principles. 

3. Clause 7. — Wages: Delete this clause and insert 
the following in lieu: 

7. — Wages. 
The following shall be the minimum weekly 

rates of wages payable to employees covered by this 
award. 

Part I 
Classification: Wage Per Week 

Column Column 
A B 
$ S 

310.00 320.00 

312.90 322.90 

316.60 326.60 

317.30 327.30 

319.30 329.30 

319.60 329.60 

320.20 330.20 

320.80 330.80 

321.90 331.90 

322.80 332.80 

323.70 333.70 

324.60 334.60 

325.30 335.30 

325.60 335.60 

326.30 336.30 

327.30 337.30 

328.00 338.00 

329.00 339.00 

329.80 339.80 

330.10 340.10 

Classification: Wage Per Week 
Column Column 

A B 
S S 

23 tonnes and over 
but under 24 tonnes 330.60 340.60 
For each complete tonne over 24 tonnes 
an extra .79 cents. 

Motor vehicle (as above) drawing 
trailer. 
Nature of trailer Extra amount per 

day per trailer 
loaded single-axle $1.37 
empty single-axle $0.78 
any other, loaded $1.76 
any other, empty $1.00 

Provided that not more than one trailer shall be 
drawn at any one time and that no load shall exceed that 
limit prescribed by or under any State Act. 

(2) Employee driving 
articulated vehicle 
having capacity of: 
Under 9 tonnes 324.10 334.10 
nine tonnes and over 
but under 10 tonnes 325.20 335.20 
10 tonnes and over 
but under 11 tonnes 325.50 335.50 
11 tonnes and over 
but under 12 tonnes 326.10 336.10 
12 tonnes and over 
but under 13 tonnes 326.40 336.40 
13 tonnes and over 
but under 14 tonnes 327.30 337.30 
14 tonnes and over 
but under 15 tonnes 328.70 338.70 
15 tonnes and over 
but under 16 tonnes 329.10 339.10 
16 tonnes and over 
but under 17 tonnes 329.90 339.90 
17 tonnes and over 
but under 18 tonnes 330.50 340.50 
18 tonnes and over 
but under 19 tonnes 331.70 341.70 
19 tonnes and over 
but under 20 tonnes 332.50 342.50 
20 tonnes and over 
but under 21 tonnes 332.90 342.90 
21 tonnes and over 
but under 22 tonnes 333.60 343.60 
22 tonnes and over 
but under 23 tonnes 334.60 344.60 
23 tonnes and over 
but under 24 tonnes 335.50 345.50 
24 tonnes and over 
but under 25 tonnes 336.10 346.10 
25 tonnes and over 
but under 26 tonnes 336.40 346.40 . 
26 tonnes and over 
but under 27 tonnes 337.20 347.20 
27 tonnes and over 
but under 28 tonnes 338.30 348.30 
28 tonnes and over 
but under 29 tonnes 338.90 348.90 
29 tonnes and over 
but under 30 tonnes 339.60 349.60 
30 tonnes and over 
but under 31 tonnes 340.30 350.30 
31 tonnes and over 
but under 32 tonnes 341.30 351.30 
32 tonnes and over 
but under 33 tonnes 342.30 352.30 
33 tonnes and over 342.60 352.60 

Provided that no load shall exceed the 
limit prescribed by or under any State 
Act. 

(1) Employee driving a 
motor vehicle (not 
being a motor vehicle 
described elsewhere 
in this table) having a 
capacity of: 
1.2 tonnes or less 
over 1.2 tonnes but 
not over three tonnes 
over three tonnes but 
under six tonnes 
six tonnes and over 
but under seven 
tonnes 
seven tonnes and over 
but under eight 
tonnes 
eight tonnes and over 
but under nine tonnes 
nine tonnes and over 
but under 10 tonnes 
10 tonnes and over 
but under 11 tonnes 
11 tonnes and over 
but under 12 tonnes 
12 tonnes and over 
but under 13 tonnes 
13 tonnes and over 
but under 14 tonnes 
14 tonnes and over 
but under 15 tonnes 
15 tonnes and over 
but under 16 tonnes 
16 tonnes and over 
but under 17 tonnes 
17 tonnes and over 
but under 18 tonnes 
18 tonnes and over 
but under 19 tonnes 
19 tonnes and over 
but under 20 tonnes 
20 tonnes and over 
but under 21 tonnes 
21 tonnes and over 
but under 22 tonnes 
22 tonnes and over 
but under 23 tonnes 
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Classification: Wage Per Week 
Column Column 

A B 

Classification: Wage Per Week 
Column Column 

Driver of double 
articulated vehicle or 
road train having 
capacity of: 
Not exceeding 31 
tonnes capacity 
31 tonnes and over but 
under 32 tonnes 
32 tonnes and over 
but under 33 tonnes 
33 tonnes and over 
but under 34 tonnes 
34 tonnes and over 
but under 35 tonnes 
35 tonnes and over 
but under 36 tonnes 
36 tonnes and over 
but under 37 tonnes 
37 tonnes and over 
but under 38 tonnes 
38 tonnes and over 
but under 39 tonnes 
39 tonnes and over 
but under 40 tonnes 
40 tonnes and over 
but under 41 tonnes 
41 tonnes and over 
but under 42 tonnes 
42 tonnes and over 
but under 43 tonnes 
43 tonnes and over 
but under 44 tonnes 
44 tonnes and over 
but under 45 tonnes 
45 tonnes and over 
but under 46 tonnes 
46 tonnes and over 
but under 47 tonnes 
47 tonnes and over 
but under 48 tonnes 
48 tonnes and over 
but under 49 tonnes 
49 tonnes and over 
but under 50 tonnes 
50 tonnes and over 
but under 51 tonnes 
51 tonnes and over 
but under 52 tonnes 
52 tonnes and over 
but under 53 tonnes 
53 tonnes and over 
but under 54 tonnes 
54 tonnes and over 
but under 55 tonnes 
55 tonnes and over 
but under 56 tonnes 
56 tonnes and over 
but under 57 tonnes 
57 tonnes and over 
but under 58 tonnes 
58 tonnes and over 
but under 59 tonnes 
59 tonnes and over 
but under 60 tonnes 
60 tonnes and over 
but under 61 tonnes 
61 tonnes and over 
but under 62 tonnes 
62 tonnes and over 
but under 63 tonnes 
63 tonnes and over 
but under 64 tonnes 

345.10 355.10 

345.50 355.50 

346.20 356.20 

346.80 

349.00 359.00 

349.60 359.60 

350.00 

352.80 362.80 

353.70 363.70 

354.50 364.50 

355.00 365.00 

358.80 368.80 

359.60 369.60 

360.10 370.10 

360.90 370.90 

361.70 371.70 

362.50 372.50 

364.20 374.20 

365.10 375.10 

376.30 

377.00 

377.40 

64 tonnes and over 
but under 65 tonnes 
65 tonnes and over 
but under 66 tonnes 
66 tonnes and over 
but under 67 tonnes 
67 tonnes and over 
but under 68 tonnes 
68 tonnes and over 
but under 69 tonnes 
69 tonnes and over 
but under 70 tonnes 
70 tonnes and over 
but under 71 tonnes 
71 tonnes and over 
but under 72 tonnes 
72 tonnes and over 
but under 73 tonnes 
73 tonnes and over 
but under 74 tonnes 
74 tonnes and over 
but under 75 tonnes 
75 tonnes and over 
but under 76 tonnes 
76 tonnes and over 
but under 77 tonnes 
77 tonnes and over 
but under 78 tonnes 
78 tonnes and over 
but under 79 tonnes 
79 tonnes and over 
but under 80 tonnes 
80 tonnes and over 
but under 81 tonnes 
81 tonnes and over 
but under 82 tonnes 
82 tonnes and over 
but under 83 tonnes 
83 tonnes and over 
but under 84 tonnes 
84 tonnes and over 
but under 85 tonnes 
85 tonnes and over 
but under 86 tonnes 
86 tonnes and over 
but under 87 tonnes 
87 tonnes and over 
but under 88 tonnes 
88 tonnes and over 
but under 89 tonnes 
89 tonnes and over 
but under 90 tonnes 
90 tonnes and over 
but under 91 tonnes 
91 tonnes and over 
but under 92 tonnes 
92 tonnes and over 
but under 93 tonnes 
93 tonnes and over 
but under 94 tonnes 
94 tonnes and over 
but under 95 tonnes 
95 tonnes and over 
but under 96 tonnes 
96 tonnes and over 
but under 97 tonnes 
97 tonnes and over 
but under 98 tonnes 
98 tonnes and over 
but under 99 tonnes 
99 tonnes and over 
but under 100 tonnes 

A B 
$ S 

369.70 379.70 

370.50 380.50 

371.40 381.40 

371.80 381.80 

372.40 382.40 

373.10 383.10 

374.10 384.10 

374.80 384.80 

375.20 385.20 

376.00 386.00 

377.10 387.10 

377.60 387.60 

378.20 388.20 

379.20 389.20 

380.20 390.20 

380.70 390.70 

381.50 391.50 

382.00 392.00 

382.80 392.80 

383.40 393.40 

384.00 394.00 

384.80 394.80 

385.70 395.70 

386.20 396.20 

386.90 396.90 

388.10 398.10 

388.60 398.60 

389.30 399.30 

390.40 400.40 

391.20 401.20 

391.80 401.80 

392.30 402.30 

393.90 403.90 

393.90 403.90 

394.40 404.40 

394.90 404.90 
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Classification: Wage Per Week 
Column Column 

A B 

Classification: Wage Per Week 
Column Column 

A B 

100 tonnes and over 
but under 101 tonnes 
101 tonnes and over 
but under 102 tonnes 
102 tonnes and over 
but under 103 tonnes 
103 tonnes and over 
but under 104 tonnes 
104 tonnes and over 
but under 105 tonnes 
105 tonnes and over 
but under 106 tonnes 
106 tonnes and over 
but under 107 tonnes 
107 tonnes and over 
but under 108 tonnes 
108 tonnes and over 
but under 109 tonnes 
109 tonnes and over 
but under 110 tonnes 
110 tonnes and over 
but under 111 tonnes 
111 tonnes and over 
but under 112 tonnes 
112 tonnes and over 
but under 113 tonnes 
113 tonnes and over 
but under 114 tonnes 
114 tonnes and over 
but under 115 tonnes 
115 tonnes and over 
but under 116 tonnes 
116 tonnes and over 
but under 117 tonnes 
117 tonnes and over 
but under 118 tonnes 
118 tonnes and over 
but under 119 tonnes 
119 tonnes and over 
but under 120 tonnes 
120 tonnes and over 
but under 121 tonnes 
121 tonnes and over 
but under 122 tonnes 
122 tonnes and over 
but under 123 tonnes 
123 tonnes and over 
but under 124 tonnes 
124 tonnes and over 
but under 125 tonnes 
125 tonnes and over 
but under 126 tonnes 
126 tonnes and over 
but under 127 tonnes 
127 tonnes and over 
but under 128 tonnes 
128 tonnes and over 
but under 129 tonnes 
129 tonnes and over 
but under 130 tonnes 
130 tonnes and over 
but under 131 tonnes 
131 tonnes and over 
but under 132 tonnes 
132 tonnes and over 
but under 133 tonnes 
133 tonnes and over 
but under 134 tonnes 
134 tonnes and over 
but under 135 tonnes 
135 tonnes and over 
but under 136 tonnes 

395.90 405.90 

397.00 407.00 

397.70 407.70 

398.40 408.40 

398.80 408.80 

399.60 409.60 

400.60 410.60 

401.40 411.40 

402.10 412.10 

402.90 412.90 

403.40 413.40 

403.90 413.90 

405.00 415.00 

405.50 415.50 

406.10 416.10 

406.80 416.80 

408.00 418.00 

408.90 418.90 

409.30 419.30 

409.90 419.90 

411.20 421.20 

411.70 421.70 

412.20 422.20 

412.90 422.90 

414.10 424.10 

414.50 424.50 

414.80 424.80 

415.40 425.40 

416.50 426.50 

417.20 427.20 

418.10 428.10 

418.80 428.80 

420.10 430.10 

420.60 430.60 

421.00 431.00 

422.00 432.00 

136 tonnes and over 
but under 137 tonnes 
137 tonnes and over 
but under 138 tonnes 
138 tonnes and over 
but under 139 tonnes 
139 tonnes and over 
but under 140 tonnes 
140 tonnes and over 
but under 141 tonnes 
141 tonnes and over 
but under 142 tonnes 
142 tonnes and over 
but under 143 tonnes 
143 tonnes and over 
but under 144 tonnes 
144 tonnes and over 
but under 145 tonnes 
145 tonnes and over 
but under 146 tonnes 
146 tonnes and over 
but under 147 tonnes 
147 tonnes and over 
but under 148 tonnes 
148 tonnes and over 
but under 149 tonnes 
149 tonnes and over 
but under 150 tonnes 
150 tonnes and over 
Employee driving 
machinery float 
having maker's 
capacity of: 
Under 9 tonnes 
nine tonnes and over 
but under 10 tonnes 
10 tonnes and over 
but under 11 tonnes 
11 tonnes and over 
but under 12 tonnes 
12 tonnes and over 
but under 13 tonnes 
13 tonnes and over 
but under 14 tonnes 
14 tonnes and over 
but under 15 tonnes 
15 tonnes and over 
but under 16 tonnes 
16 tonnes and over 
but under 17 tonnes 
17 tonnes and over 
but under 18 tonnes 
18 tonnes and over 
but under 19 tonnes 
19 tonnes and over 
but under 20 tonnes 
20 tonnes and over 
but under 21 tonnes 
21 tonnes and over 
but under 22 tonnes 
22 tonnes and over 
but under 23 tonnes 
23 tonnes and over 
but under 24 tonnes 
24 tonnes and over 
but under 25 tonnes 
25 tonnes and over 
but under 26 tonnes 
26 tonnes and over 
but under 27 tonnes 
27 tonnes and over 
but under 28 tonnes 

422.70 432.70 

423.10 433.10 

424.00 434.00 

424.80 434.80 

425.70 435.70 

426.20 436.20 

426.70 436.70 

427.60 437.60 

428.10 438.10 

429.10 439.10 

430.20 440.20 

430.80 440.80 

431.50 441.50 

432.00 
433.10 

442.00 
443.10 

326.90 336.90 

327.80 337.80 

328.90 338.90 

329.30 339.30 

330.00 340.00 

330.60 340.60 

331.90 341.90 

332.60 342.60 

333.40 343.40 

333.80 343.80 

334.80 344.80 

335.60 345.60 

336.20 346.20 

336.80 346.80 

337.60 347.60 

338.50 348.50 

339.30 349.30 

340.00 350.00 

340.70 350.70 

341.40 351.40 
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Classification: Wage Per Week 
Column Column 

A B 

Classification: Wage Per Week 
Column Column 

A B 

28 tonnes and over 
but under 29 tonnes 
29 tonnes and over 
but under 30 tonnes 
30 tonnes and over 
but under 31 tonnes 
31 tonnes and over 
but under 32 tonnes 
32 tonnes and over 
but under 33 tonnes 
33 tonnes and over 
Provided that no load 
limit prescribed by or 
Act. 
Driver of fork lift with 
lifting capacity of: 
(a) up to and 

including five 
tonnes 

(b)over five tonnes 
and up to 10 
tonnes 

(c) over 10 tonnes 

Driver of mobile 
crane: 
(a) Lifting capacity up 

to and including 
five tonnes 

(b) Lifting capacity 
over five tonnes 
but not exceeding 
10 tonnes 

(c) Lifting capacity 
over 10 tonnes but 
not exceeding 20 
tonnes 

(d)Lifting capacity 
over 20 tonnes but 
not exceeding 40 
tonnes 

(e) Lifting capacity 
over 40 tonnes but 
not exceeding 80 
tonnes 

(0 Lifting capacity in 
excess of 80 tonnes 

342.40 352.40 

342.90 352.90 

343.50 353.50 

345.00 355.00 

345.30 355.30 
346.10 356.10 
shall exceed the 
under any State 

316.60 326.60 

320.20 330.20 
320.80 330.80 

324.40 334.40 

330.90 

344.60 

347.60 
(7) Where two or more mobile cranes or 

fork lifts are engaged on any one lift the driver 
thereof shall be paid an additional amount for 
the time so occupied at the rate of $2.60 per 
week. 

(8) Straddle carrier driver: 
(a) Who operates 

within the confines 
of the employer's 
property 319.70 329.70 

(b)Others 323.30 333.30 

(9) Notwithstanding the 
provisions of 
subclauses (1) and (2) 
drivers of unlicensed 
dump trucks shall be 
paid 322.90 332.90 

(10) Driver of mechanical 
horse with or without 
trailer 294.30 304.30 

(11) Driver of tow motor 305.00 315.00 

(12) Driver of tractor 
without power driven 
attachments 

(13) (a) Loaders 
(b)Washers (except 

can and night 
washers) 

(c) Yardman 
(d)Motor Driver's 

assistant 
(e) Night Washers 

(14) Drivers of motor cycle 
with sidecar or motor 
tricycle used for the 
purpose of carting 
goods 

315.60 325.60 

294.10 304.10 

295.70 305.70 
287.70 297.70 

299.50 309.50 
305.70 315.70 

302.80 

(15) Van Driver — salesman (as defined) 
shall be paid $6.55 per week extra. 

Extra amount per day per trailer. 

Nature of trailer 

Loaded single-axle 
empty single-axle 
any other, loaded 
any other, empty 

Each 
Subsequent 

$1.18 
$0.61 
$1.65 
$0.90 

Part 2. 
(1) Leading Hands: A leading hand appointed 

as such by the employer and placed in charge of: 
(a) Not less than three and not more than 10 

other workers shall be paid $16.50 per 
week extra. 

(b) More than 10 and not more than 20 other 
workers shall be paid $24.50 per week 
extra. 

(c) More than 20 other workers shall be paid 
$31.20 per week extra. 

(2) Junior Workers: 
(a) Rates of pay (per cent of the total wage 

payable to an adult worker for the class of 
work performed) 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 years of age 100 

(b) No junior under 17 years of age shall be 
permitted to have sole charge of a motor 
vehicle. 

(c) A junior who is required to have a B Class 
Motor Drivers Licence shall be paid the 
Full Adult Rate. 

(3) Casual Workers: Casual workers, being 
workers who are dismissed through no fault of 
their own before the expiration of one week of 
employment shall be paid 20 per cent in addition to 
the ordinary rate. 

(4) Industry Allowance: In addition to the rates 
prescribed in this clause, an amount of $13.70 per 
week shall be paid to workers engaged under this 
award in rock quarries and sand pits to 
compensate for dust and climatic conditions when 
working in the open and for deficiencies in general 
amenities and facilities. Provided that workers in 
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the limestone quarries of Cockburn Cement 
Limited shall be paid an amount of 37 cents per 
hour in lieu of the $ 13.70 per week referred to in this 
subclause. 

(5) Ready Mixed Concrete Industry: In addition 
to the rates prescribed in this clause an amount of 
$8.10 per week shall be paid to drivers and/or 
operators of ready mixed concrete trucks. 

(6)(a) The rates of wages prescribed in column 
"A" of subclauses (1), (2), (3), (4), (5). (6), (8), (9), (10). 
(11). (12), (13) and (14) of Part 1 of this clause, the 
rates of wages prescribed in subclauses (7) and (15) 
thereof and the rates of wages prescribed in Part 2 
of this clause shall have effect as from the 
beginning of the first pay period commencing on 
or after the 21st day of September 1988. 

(b) The rates of wages prescribed in column "B" 
of subclauses (1), (2). (3). (4), (5), (6), (8). (9), (10), 
(11), (12). (13) and (14) of Part 1 of this clause shall 
have effect as from the beginning of the first pay 
period commencing on or after the 21st day of 
March 1989. 

4. Clause 8, — Extra Rates: Delete this clause and 
insert in lieu: 

8. — Extra Rates. 
(1) A worker who is required to cart tar (other 

than in sealed containers) for immediate spreading 
upon streets, tar in unsealed containers, or tarred 
material for spreading upon streets; and/or who 
spreads either of them upon streets — an extra 
$1.25 per week. 

(2) Offensive Materials: Workers carting any of 
the following offensive materials shall be paid an 
extra $1.00 per week: 

Bone dust, bones, blood manure, dead animals, 
offal including that which is carted from hotels and 
restaurants or other places in kerosene tins, green 
skins, raw hides and sheep skins when flyblown 
and maggoty, sausage skin casings (except when 
packed in non-leaky containers for consumption) 
spent oxide, hair and fleshings, soda ash. muriate 
of potash, sheep's trotters (known as "pie"), stable, 
cow or pig manure, meat meal, liver meal, blood 
meal, TNT and any other material which the Board 
of Reference shall decide from time to time is 
offensive material. The Board of Reference may 
delete any material from this definition. 

(3) Dirty Materials: Workers carting any of the 
following dirty materials shall be paid an extra 20 
cents per hour. 

When loaded or unloaded by the driver (except 
by tipping), coal, coke, briquettes, plumbage. 
graphite, black lead, manganese (excluding the 
article known as ferro or iron manganese) lime, 
"Comaidai" lime, tallite, limil. plaster, plaster of 
paris, red oxide, zinc oxide, superphosphate (in 
secondhand and/or farmer's own bags), dicalcic 
phosphate, yellow ochre, red ochre, charcoal, 
empty flour bags, supercel in jute bags, stone dust, 
refuse and/or garbage from ships in port, street 
sweepings when carted as a full load, and any 
materials or a particular load thereof which the 
Board of Reference may decide to be dirty. The 
Board of Reference may delete any material from 
this definition. 

This allowance shall not apply to any packaged 
goods from which the material does not leak or 
seep or to any worker who is not required to handle 
any of the materials named. 

(4) Drivers who handle cash or cheques during 
any week or portion of a week as part of their duties 
and account for it shall be paid in addition to the 
rate of wage prescribed by Clause 7. — Wages, as 
follows:— 

Per Week 
For any amount up to $20 $0.65 
Over $20 but not exceeding $200 $1.25 
Over $200 but not exceeding $600 $2.35 
Over $600 but not exceeding $1 000 $3.25 
Over $1 000 but not exceeding $1 200 $4.65 
Over $1 200 but not exceeding $1 600 $6.75 
Over $1 600 but not exceeding $2 000 $7.85 
Over $2 000 $8.95 
(5) Workers carting, loading and/or unloading 

carbon black except in sealed metal containers — an 
extra 82 cents per day extra or part thereof. 

(6) A worker, who is a recognised furniture carter 
engaged in removing and/or delivering furniture, 
shall be paid an extra $8.65 per week. 

(7) A worker who is a recognised livestock carter 
carrying livestock shall be paid an extra $8.65 per 
week. 

(8) Driver required to act as salesman of goods in 
his vehicle shall be paid an extra $1.35 per week. 

(9) A worker who. in the course of his employment, 
drives a vehicle with self-loading equipment which 
requires the possession of a certificate of competency, 
shall be paid an extra $8.25 per week. 

(10) Any employee required to drive a motor 
vehicle in excess of 3.5m in width, or transport a 
load in excess of that width shall receive an 
additional $1.35 per day or part thereof. 

(11) Where two or more of the foregoing rates 
[other than in subclauses (4), (8) and (9) of this 
clause] have application, only the highest of such 
rates shall be payable. 

(12) A worker required to work in a van or a 
chamber with a temperature of less than zero 
degrees Celsius shall receive an additional 34 cents 
per hour, or part thereof, for all time so worked. 

5. Clause 13. — Distant Work, Board and Lodging: 
Delete subclause (3) of this clause and insert in lieu: 

(3) A worker engaged on work which requires 
him to sleep in or about his truck whilst in the 
course of travelling from one point to another, or in 
the absence of suitable accommodation is obliged 
to live in a tent or hut shall in addition to the 
application of subclause (2) hereof in respect of 
food, be paid an allowance in lieu of 
accommodation of $10.00 per night. 

6. Clause 15. — Meals: Delete this clause and insert 

15. — Meals. 
(1) A worker required to work overtime for two 

hours or more shall be supplied with a reasonable 
meal by the employer or paid $4.45 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall provide such meals or pay an 
amount of $3.05 for each second or subsequent 
meal. 

(3) No such payments need to be made to a 
worker living in the same locality as his place of 
work who can reasonably return home for such 
meals. 

(4) Every worker shall be allowed each day a 
meal break of not less than 30 minutes nor more 
than one hour, to commence at any time between 
the end of the third and end of the fifth hour of the 
day's employment, except where an alternative 



3600 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69W.A.I.G. 

arrangement is entered into as a result of 
discussions as provided for in Clause 9B, — 
Procedures for In-Plant Discussions. 

(5) When a worker is required by his employer 
for duty during any meal time whereby his meal 
time is postponed for more than one half hour, he 
shall be paid at overtime rates until he gets his 
meal. 

WESTERN AUSTRALIAN MINT 
SECURITY OFFICERS' AWARD 1988 

No. AS of 1988 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital. Service and 

Miscellaneous WA Branch 
and 

The Western Australian Mint. 
No. 1450 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. HALLIWELL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson. Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Western Australian Mint Security 
Officers' Award 1988 No. A5 of 1988 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
10th day of October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause9. — Annual Leave: Delete subclause(5) of 

this clause and insert the following in lieu thereof: 
(5) Annual leave may, by agreement between 

the employer and employee concerned, be taken in 
more than one period, provided no period of such 
leave is less than one week in duration. 

2. Clause 14. — Wages and Allowances: Delete this 
clause and insert the following in lieu thereof: 

14. — Wages and Allowances. 
It is a term of this award that the union 

undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1 )(a) The minimum and maximum of the wage 
range for qualified security officers shall be as 
follows, paid fortnightly: 

$ Per Week 
Minimum Maximum 

Senior Security Officer 413.10 428.60 
Security Officer 385.50 401.00 

(b) The actual wage of each officer referred to in 
paragraph (a) hereof shall be a sum determined by 
the Mint in relation to the officer's merit, diligence 
and good conduct, which shall first be reviewed six 
months after appointment as senior security officer 
or security officer as the case may be, and six- 
monthly thereafter. On review an officer's wage 
may be increased by 10 per cent or 20 per cent of the 
difference between the relevant minimum and 
maximum rates prescribed in paragraph (a) 
hereof. An officer who, upon review, does not 
receive the maximum 20 per cent increment may 
apply for review after a further three months. 

(c) The rate of pay of an unqualified Security 
Officer shall be $362.40 per week, paid 
fortnightly. 

(d) The rate of pay of a Commissionaire shall 
be: 

$ Per Week 
First year of employment 362.40 
Second year of employment 367.60 
Third year of employment 372.70 
paid fortnightly. 

(2)(a) An allowance for shift work of 15 per cent 
of an officer's base rate of pay shall be paid 
fortnightly to officers in respect of work performed 
during the ordinary hours of weekday shifts as 
defined in subclauses (5) and (6) of Clause 5. — 
Definitions of this award other than public 
holidays. The allowance is not payable during long 
service leave or periods of leave without pay of any 
kind. 

(b) An officer who, in accordance with the 
provisions of subclause (4) of Clause 7. — Hours, 
works an eleventh shift shall be paid the overtime 
rates prescribed in this award for the whole of the 
shift. 

(3)(a) A senior security officer or security officer 
who has been trained to render first aid and who is 
a current holder of appropriate first aid 
qualifications, such as a Senior First Aid 
Certificate from the St John Ambulance 
Association, will be paid a first aid allowance of 
$1.03 per shift with a maximum payment of $5.15 
per week. 

(b) The allowance is paid on a fortnightly basis 
and is payable only when the officer is at work. 

(4)(a) Where an officer is required to carry a 
firearm that officer shall be paid an allowance of 
$1.09 per shift with a maximum payment of $5.45 
per week. 

(b) The allowance is payable on a fortnightly 
basis and is payable only when the officer is at 
work. 

(c) Where an officer is required to carry a 
firearm the Mint shall: 

(i) provide and maintain the firearm; 
(ii) pay the licensing fee; 
(iii) provide initial training with such time 

counted as time worked; and 
(iv) provide refresher courses at quarterly 

intervals, with such courses counted as 
time worked. 

(5) The allowances referred to in subclauses (3) 
and (4) of this clause shall not form part of the 
calculation of any other entitlement either under 
this award or for the purpose of the calculation of 
the officer's base rates and are not payable during 
any period of leave. 
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3. Clause 16. — Overtime: Immediately following 
subclause (6) of this clause, insert a new subclause (7) as 
follows: 

(7)(a) By agreement between the officer and the 
Mint time off in lieu of payment for overtime may 
be granted proportionate to the payment to which 
an officer is entitled. Such time off is to be taken in 
unbroken periods according to each period of 
overtime worked. 

(b) The actual period of time off may be accrued 
and taken at a time agreed between the employer 
and employee concerned. 

ZOOLOGICAL GARDENS EMPLOYEES 
AWARD 1969 No. 29 of 1969 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia. Hospital. Service and 

Miscellaneous WA Branch 
and 

Zoological Gardens Board. 
No. 1452 of 1989(R). 

ACTING CHIEF COMMISSIONER 
G.G. 11ALLIWHLL. 

10th day of October 1989. 

Order. 
HAVING heard Ms S. Jackson, Ms K. Digwood and Mr 
J. McGinty on behalf of the applicant and Mr A. 
Caccamo on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
orders: 

That the Zoological Gardens Employees 
Award No. 29 of 1969 be varied in accordance with 
the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 10th day of 
October 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Acting Chief Commissioner. 

2. Clause 10. — Wages: Delete this clause and insert 
the following in lieu thereof: 

10. — Wages. 
It is a term of this award that the 

union undertakes for the duration of the Principles 
determined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum weekly rates of wage payable 
to employees covered by this award shall be as 
follows: 

$ 
Section Keeper 
First year of employment 417.10 
Second year of employment 421.20 
Third year of employment and 
thereafter 425.10 
Keeper — Grade 1 
First year of employment 405.70 
Second year of employment 409.60 
Third year of employment and 
thereafter 413.80 
Keeper — Grade 2 Minimum 
First year of employment 377.70 
Second year of employment 381.60 
Third year of employment and 
thereafter 385.70 
Keeper — Grade 2 Maximum 
First year of employment 386.90 
Second year of employment 391.00 
Third year of employment and 
thereafter 395.20 

(2) All employees called upon to clean toilet 
closets shall receive an allowance of 36 cents per 
closet per week and forthese purposes, one metre of 
urinal shall count as one closet and three urinal 
stalls shall count as one closet. All employees shall 
be supplied with rubber gloves on request. 

(3) Casual employees shall be paid 20 percent in 
addition to the rates otherwise payable under this 
award. 

3. Clause 11. — Annual Leave: Immediately 
following subclause (12) of this clause insert a new 
subclause (13) as follows: 

(13) The total annual leave entitlement may, by 
agreement between the employee and the 
employer, be taken in more than one portion. 
Provided that no portion is less than one week. 

Schedule. 
1. Clause 8. — Overtime: Following subclause (7) of 

this clause insert a new subclause (8) as follows: 
(8)(a) By agreement between the employee and 

employer, time off in lieu of payment for overtime 
may be granted proportionate to the payment to 
which an employee is entitled. Such time off is to be 
taken in unbroken periods according to each 
period of overtime worked. 

(b) The actual period of time off may be accrued 
and taken at a time agreed between the employer 
and employee concerned. 
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AWARD5/AG5?^EMSNTS — 
Second tier/wage fixing 
principles — Orders — 
HOSPITAL SALARIED OFFICERS' 

(PRIVATE HOSPITALS) AWARD 1980 
NO. 28 OF 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
Section 40.—Variation of an Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Attadale Hospital and Others. 

No. 994 of 1987. 

Salaried Officers Health and Welfare Services 
COMMISSIONER G.L. FIELDING. 

22nd day of September 1988. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the 
Applicant and Mr B.D. Williams on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979. 
having satisfied itself that the terms of the General 
Order of the Commission No. 730 of 1988. dated 9 
September 1988 have been complied with, and in 
particularthe prescription relatingto Second Tier Wage 
Adjustments, and by consent, hereby orders — 

That the Hospital Salaried Officers' (Private 
Hospitals) Award 1980 as amended be further 
amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after 14 days from 
this date. 

(Sgd.)G.L. FIELDING. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Payment of Salaries. 

(i) Delete paragraph (a) of subclause (2) of this 
clause and insert the following in lieu 
thereof: 

(2) (a) (i) Where the employer requires 
the employee to establish an 
account for the purpose of 
receiving his/her salary the 
employee shall pay the costs 
associated with the establish- 
ment and maintenance of 
such accounts. 

(ii) The employer may require 
such an account to be estab- 
lished at a major bank or 
building society. 

(ii) Delete subclause (5) of this clause and insert 
the following in lieu thereof: 

(5) Accrued Day's Off shall be paid at the 
ordinary rate of pay. exclusive of 
penalties, which an employee would 
normally receive for his/her class of 
work. 

(iii) Delete subclause (6) of this clause. 

2. Clause 11.—Higher Duties: Delete this clause and 
insert the following in lieu thereof: 

11.—Higher Duties. 
(1) An employee who is capable of performing 

and does perform all duties of a position which 
carries a higher rate of pay for a period of not less 
than four hours shall be paid the higher minimum 
rate appropriate to the position whilst relieving in 
that higher class of work. 

(2) Notwithstanding the provisions of this 
clause, payment for higher duties shall not apply to 
an employee required to act in another position 
whilst the permanent employee is on a single 
Accrued Day Off as prescribed by subclause (1) 
paragraphs (a)(ii) and (b) of Clause 12.—Hours of 
this Award. 

3. Clause 12.—Hours. 
(i) Delete paragraph (a) of subclause (1) of this 

clause and insert the following in lieu 
thereof: 

(a) With two hours of each week's work 
accruing as an entitlement to a 
maximum of 12 accrued days off in 
each 12 month period. The accrued 
days off shall be taken: 

(i) In a minimum period of one 
week made up of five con- 
secutive accrued days off in 
conjunction with a period of 
Annual Leave or at a time 
mutually acceptable to the 
employer and employee; or 

(ii) As single day absences at a time 
suitable to the employer and 
subject to at least two days' 
notice being given to the 
employee. 

(ii) Delete subclause (10) of this clause and insert 
the following in lieu thereof: 

(10) An employee shall be entitled to one 
paid break of 10 minutes'duration each 
day. either in the morning or in the 
afternoon at the discretion of the 
employer. 

Provided that the entitlement shall 
not apply on those occasions where 
patients' requirements are such that a 
break cannot reasonably be taken. 

4. Clause 14.—Meal Money: Delete this clause and 
insert the following in lieu thereof: 

14.—Meal Money. 
Where an employee is required to work overtime 

and such overtime is worked for a period of at least 
two hours in excess of the required daily hours of 
work the employee shall be provided with a meal 
free of cost or shall be paid the sum of $2.50 as meal 
money. 

This clause shall not apply where the employee 
has been advised of the necessity to work overtime 
on the previous day or earlier. 

5. Clause 15.—Holidays and Annual Leave. 
(i) Delete subparagraph (ii) of paragraph (a) of 

subclause (6) of this clause and insert the 
following in lieu thereof: 

(11) By agreement between the employer 
and the employee provided that no 
portion is less than one day. Provided 
further that the maximum number of 
single day absences allowable during 
any 12 month accrual period shall be 
five. 
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(ii) Delete paragraph (b) of subclause (7) of this 
clause and insert the following in lieu 
thereof: 

(b) The loading prescribed in this 
subclause shall not apply to 
proportionate annual leave on 
termination. 

(iii) Following subclause (8) of this clause add a 
new subclause (9) as follows: 

(9) Any time in respect of which an 
employee is absent from work, except 
time for which that employee is entitled 
to claim paid sick leave or the first 
calendar month of any absence on 
workers' compensation, or any absence 
on annual leave, long service leave or 
compassionate leave, shall not count 
for the purpose of determining annual 
leave entitlements. 

6. Clause 23.—Part-Time Employees: Delete 
subclause (3) of this clause and insert the following in 
lieu thereof: 

(3) When an employee is employed under the 
provisions of this clause, he/she shall be entitled to 
annual leave, long service leave, holidays and sick 
leave and any allowances in accordance with the 
provisions of this Award with payment being in the 
proportion to which his/her weekly hours bear to 
the weekly hours of an employee engaged full-time 
in that class of work. 

7.—Clause 25.—Shift Work: Delete subclause (2) of 
this clause and insert the following in lieu thereof: 

(2) (a) The ordinary hours of work may be 
worked on rostered shifts which provide an 
average of not more than 40 hours per week over 
each roster period. Such roster may provide that 
the hours of work need not be worked on five 
consecutive days and it may provide that ordinary 
hours can be worked on afternoon or night shift or 
on a Saturday or a Sunday. 

(b) The spread of shift which shall mean the 
period of time between an employee commencing 
and finishing his ordinary day's work shall not 
exceed 10 hours. 

8. Clause 29.—Salaries: Delete this clause and insert 
the following in lieu thereof: 

29.—Salaries. 
An employer on whom this award is binding 

shall not increase the rate of wage payable to an 
employee on 5 February 1988 or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

The following shall be the rates of salary payable 
to employees covered by this Award:— 

(1) Clerical Division. Salary 
Per 

Annum 

(a) Clerical Assistants: 
15 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Adult Rates: 
First year 
Second year 
Third year 
Fourth year 

7 519 
8 341 
9 220 

10 757 
12 461 
13 994 

15 366 
15 884 
16413 
16 927 

(b) Machine Operators: The term 
"Machine Operator" shall mean and 
include Typists, Ledger Machinists 
and those employees whose 
substantial duties are of a similar 
nature. 

Salary 
Per 

Annum 
$ 

Under 17 years of age 8 620 
17 years of age 9 869 
18 years of age 11512 
19 years of age 13 188 
20 years of age 14 912 

Adult Rates: 
First year 16 462 
Second year 17 080 
Third year 17 695 
Fourth year 18 309 
Provided that a Machine Operator 

shall be paid in accordance with the 
rates of pay prescribed in subclause 
(l)(d) of this clause up to and 
including the fourth year adult rate if 
that employee can demonstrate that 
he or she is capable of performing 
shorthand writing and typing or 
typing and competence in the 
operation of an accounting and 
listing machine, at a satisfactory 
level. 

(c) Senior Machine Operators, Chief 
Administrative Officer's Secretaries: 

Salary 
Per 

Annum 

First year 
Thereafter 

19 600 
20 049 

Provided that a Senior Machine 
Operator or Chief Administrative 
Officer's Secretary who can 
demonstrate that he or she is capable 
of performing shorthand writing and 
typing or typing and competence in 
the operation of an accounting and 
listing machine, at a satisfactory level, 
shall be paid the following rates of 
pay:— 

Salary 
Per 

Annum 

First year 
Thereafter 

(d) Clerks: 

16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Adult Rates: 
First year 
Second year 
Third year 
Fourth year 
Fifth year 
Sixth year 
Seventh year 

19 596 
20 029 
Salary 

Per 
Annum 

17 242 
17 861 
18 477 
19 090 
19 707 
20 324 
21 033 
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Senior Clerks, Senior Clerical 
Officers and Administrative 
Officers: The minimum salary of 
such employees shall be in 
accordance with one of the following 
classes. Any dispute arising 
therefrom shall be referred to the 
Industrial Commission for 
determination. 

Salary 
Per 

Annum 

First year 
Thereafter 

Class 2 
First year 
Thereafter 

Class 3 
First year 
Thereafter 

Class 4 
First year 
Thereafter 

Class 5 
First year 
Thereafter 

Class 6 
First year 
Thereafter 

Class 7 
First year 
Thereafter 

Class 8 
First year 
Thereafter 

Class 9 
First year 
Thereafter 

Class 10 
First year 
Thereafter 

Class 11 
First year 
Thereafter 

21 524 
22 249 

22 959 
23 669 

24 445 
25 232 

26 052 
26 891 

27 726 
28 566 

29 448 
30 344 

31 228 
33 013 

33 911 
34 795 

35 744 
36 689 

37 697 
38 759 

39 723 
40 731 

(1) In the event of a dispute as to an 
employee's eligibility for payment of 
the rates referred to in the proviso to 
subclause (l)(b) of this clause or the 
rates of pay referred to in the proviso 
in subclause (l)(c) of this clause, the 
matter may be referred to the Board 
of Reference for determination. 

(2) General Division. 
(a) Technical Assistants: The term 

"Technical Assistants" shall mean 
and include Occupational Therapy 
Assistants, Physiotherapy Assist- 
ants and those employees, not 
otherwise specified in this subclause 
whose substantial duties are 
assistance or support to Technical or 
Professional officers. 

Salary 
Per 

Annum 
$ 

15 years of age 7 426 
16 years of age 8 252 
17 years of age 10 058 
18 years of age 11766 
19 years of age 13 674 
20 years of age 15 441 

Adult Rates: 
First year 16 927 
Second year 17 547 
Third year 18 188 
Fourth year 18 790 

(b) Storekeeper: 
First year 18 790 
Second year 19 178 
Thereafter 19 551 

(c) Laboratory Assistants; Trainee Cyto- 
technicians: 

Salary 
Per 

Annum 
S 

Under 17 years of age 8 534 
17 years of age 10 058 
18 years of age 11766 
19 years of age 13 674 
20 years of age 15 441 

Adult Rates: 
First year 16 927 
Second year 17 547 
Third year 18 188 
Fourth year 18 790 
Fifth year 19 336 
Sixth year 19 980 
Seventh year 20 595 

(d) Theatre Technicians: 
(i) Theatre Technicians: 

First year 18 790 
Second year 19 178 
Third year 19 551 
Fourth year 19 980 
Thereafter 20 595 

(ii) Senior Theatre 
Technicians: 

First year 21 289 
Thereafter 22 015 

(e) Cytotechnicians (Trained): 
First year 21289 
Second year 22 015 
Third year 22 736 
Fourth year 23 481 
Provided that trained Cyto- 

First year 21 289 
Thereafter 22 015 

Cytotechnicians (Trained): 
First year 21289 
Second year 22 015 
Third year 22 736 
Fourth year 23 481 
Provided that trained Cyto- 

technicians who have obtained a 
Diploma in Cytology shall be paid 
the following rates:— 

First year 24 254 
Second year 25 028 
Third year 25 849 
Fourth year 26 680 

Laboratory Technicians: 
First year 21 289 
Second year 22 015 
Third year 22 736 
Fourth year 23 481 
Fifth year 24 254 
Sixth year 25 028 
Seventh year 25 849 
Thereafter 26 680 
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(g) Trainee Radiographers: 
(i) Employees accepted for 

training and service as a 
Radiographer shall be paid 
the following rates:— 

First year 11 766 
Second year 13 674 
Third year 16 927 
A Trainee Radiographer 

who attains the age of 21 years 
shall be paid $17 547 per 
annum in lieu of the salary 
prescribed above until he has 
completed his third year of 

(ii) An employee who has com- 
pleted three years as a Trainee 
Radiographer, but has not 
completed the prescribed 
course of study, may be 
employed for a further period 
of up to one year at a rate of 
$18 188 per annum. 

(iii) The ratio rate of Trainees to 
Radiographers shall not 
ordinarily exceed one Trainee 
to each adult Radiographer, 
save in circumstances which 
may be agreed upon between 
the employer and the Associa- 
tion. 

(3) Professional Division. 
(a) Radiographers (Qualified): 

(i) Other than specified in (ii) 
and (iii) hereof: 

Salary 
Per 

Annum 

1st year of employ- 
ment after 
qualification 
One year's exper- 
ience after 
qualification 
Two years' exper- 
ience after 
qualification 
Three years' exper- 
ience after 
qualification 
Four years' exper- 
ience after 
qualification 
Five years' exper- 
ience after 
qualification 
Six years' exper- 
ience after 
qualification 

22 959 

23 669 

25 232 

26 052 

27 726 

28 566 

29 448 

Senior Radiographers: 
First year 
Second year 
Third year 
Fourth year 

30 344 
31 228 
32 129 
33 911 

(iii) Radiographers-in-Charge: 
First year 34 795 
Second year 35 744 

Medical Laboratory Technologists, 
Pharmacists, Biochemists, Dieti- 
tians, Physiotherapists, Occupa- 
tional Therapists, Scientific Officers, 
Physicists, Speech Therapists and 
Medical Social Workers: 

(i) Other than those specifically 
referred to herein: 

Salary 
Per 

Annum 

1st year of employ- 
ment after 
qualification 
One year's exper- 
ience after 
qualification 
Two years' exper- 
ience after 
qualification 
Three years' exper- 
ience after 

22 959 

26 052 

qualification 27 726 
Four years' exper- 
ience after 
qualification 29 448 
Five years' exper- 
ience after 
qualification 30 344 
Six years' exper- 
ience after 
qualification 32 129 

(ii) Senior Medical Social 
Worker: 

First year 33 013 
Second year 33 911 

(iii) Senior Medical Laboratory 
Technologist, Pharmacist, 
Biochemist, Dietitian, 
Physiotherapist, Occupa- 
tional Therapist, Scientific 
Officer, Physicist and Speech 
Therapist: 

First year 33 911 
Second year 34 795 
Third year 36 689 

(iv) Medical Laboratory Tech- 
nologist and Pharmacist-in- 
Charge: 

First year 37 697 
Second year 39 723 

(v) Senior Medical Laboratory 
Technologist-in-Charge (St 
John of God Hospital): 

First year 37 697 
Second year 39 723 
Third year 40 731 
Thereafter 42 259 

(c) Engineers — Bio-Engineers: 
(i) Other than specified in (ii) 

hereof: 
1st year of employ- 
ment after 
qualification 
One year's exper- 
ience after 
qualification 
Two years' exper- 
ience after 
qualification 
Three years' exper- 
ience after 
qualification 

23 669 

24 445 

26 052 

27 726 
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Salary 
Per 

Annum 
S 

Four years' exper- 
ience after 
qualification 30 344 
Five years' exper- 
ience after 
qualification or 
more 32 129 

Provided that a graduate in 
his first year of employment 
after graduation shall com- 
mence on $24 445 per 
annum. 

(ii) Senior Engineer — Senior 
Bio-Engineer: 

First year 33 911 
Second year 34 795 
Third year 36 689 
Fourth year 37 697 

(d) Radiographers (Radioisotopes): 
(i) Other than specified in (ii) 

hereof: 
1st year of employ- 
ment after 
qualification 23 669 
One year's exper- 
ience after 
qualification 25 232 
Two years' exper- 
ience after 
qualification 26 052 
Three years' exper- 
ience after 
qualification 27 726 
Four years' exper- 
ience after 
qualification 28 566 
Five years' exper- 
ience after 
qualification 29 448 
Six years' exper- 
ience after 
qualification 30 344 

(ii) Senior Radiographers 
(Radioisotopes): 

First year 31228 
Second year 32 129 
Third year 33 911 

(e) Librarians: 
First year 23 669 
Second year 24 445 
Third year 25 232 
Fourth year 26 052 
Fifth year 27 726 
Sixth year 29 448 
Seventh year 30 344 
Eighth year 32 129 

The classification of Professional 
employees shall be based upon the 
employee's degree of responsibility, 
qualifications, experience, ability 
and by comparison with similar 
positions in Western Australian 
Hospitals generally. 

(4) Annual Increments. 
(a) In subclauses (1) and (2) of 

this clause an adult employee 
may be appointed on a 
minimum rate of pay based 
on years of experience in work 

appropriate to the work upon 
which the employee is 
engaged. 

(b) Annual increments shall be 
subject to the employee's 
satisfactory performance over 
the preceding 12 months. Any 
dispute in relation to the 
payment of an annual incre- 
ment shall be referred to the 
Western Australian Indus- 
trial Relations Commission. 

NOTICES _ 
Award/Agreement matters — 

Application No. A26 of 1989. 

APPLICATION FOR AN AWARD ENTITLED 
"BARRACK SILICON PTY LTD AWARD 1989". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers Union, 
West Australian Branch. Industrial Union of Workers 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the 

State of Western Australia. 
4—Scope. 

This Award shall apply to employees eligible for 
membership of the Australian Workers' Union, 
West Australian Branch. Industrial Union of 
Workers and employed by the respondent in. or in 
connection with the mining, processing and 
production in the silicon industry. 

A copy of the proposed Award may be inspected at 
my office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
Registrar. 
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Application No. 2732 of 1989. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BP REFINERY (KWINANA) 

(SECURITYMEN'S) AWARD No. 56 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Flospital, Service and 
Miscellaneous WA Branch under the Industrial 
Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Delete existing Clause 3.—Scope and Clause 4.— 
Area and insert in lieu Clause 3.—Area and Scope as 
follows: 

3.—Area and Scope. 
This award shall apply to employees engaged by 

the employer to work at the BP (Kwinana) Oil 
Refinery, in the classification referred to in Clause 
32.—Wages of this award. 

The classification referred to in Clause 32.— 
Wages is: 

Security Officer. 
A copy of the proposed variation may be inspected at 

my office at 815 Hay Street. Perth. 

(Sgd.) J. CARRIGG. 
Registrar. 

7th day of December 1989. 

2. Clause 7.—Definitions: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu:— 

(3) "Construction Work" means — 
(a) all work "on-site" in connection with the 

erection, repair, renovation, mainten- 
ance, ornamentation or demolition of 
buildings or other structures of any kind 
whatsoever; or 

A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
Registrar. 

1st day of December 1989. 

Application No. 2644 of 1989. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "METAL TRADES (GENERAL) 

AWARD No. 13 of 1965". 

NOTICE is given that an application has been made to 
the Commission by the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia under the 
Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

Clause 32.—Wages: In subclause (2)(a) of this clause 
insert after the classification "Motor Vehicle 
Assembler" the following new classification:— 

Tyre Fitter 
A copy of the proposed variation may be inspected at 

my office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
Registrar. 

Application No. 2651 of 1989. 29th day of November 1989. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BUILDING TRADES 

(CONSTRUCTION) AWARD No. 14 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Construction. Mining and 
Energy Workers Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

1. Clause 3.—Scope: Add to this clause a new 
subclause (3) as follows:— 

(3) employees including apprentices usually 
employed on or employed as casual employees on 
construction work as defined in Clause 7.— 
Definitions of this award in any of the callings 
(except each and every building labourers' 
classification) set out in Clause 8.—Rates of Pay of 
this award and who are employed in the 
construction industry (other than the building 
construction industry); and 

Application No. AG16 of 1989. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "THE 

RADIATOR REPAIR INDUSTRY YOUTH 
TRAINEESHIP AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Australasian Society of 
Engineers. Moulders and Foundry Workers Industrial 
Union of Workers. Western Australian Branch and 
Another under the Industrial Relations Act 1979 for the 
above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 



3.—Definition. 
"Radiator Repair Trainee" shall mean a person 

who: 
(a) is employed under the terms of the Metal 

Trades (General) Award No. 13 of 1965 
solely for the purpose of being trained in 
all aspects of the radiator repair 
industry. 

(b) shall be employed within the guidelines 
of the Australian Traineeship System. 

(c) is employed solely for the purpose of 
giving the person training and experience 
as specified in the approved training 
plan. 

(d) is under the age of 20 on commencement 
and is not an apprentice or a worker. 

(e) will only do work in the field of radiator 
repair as set out in the approved training 
programme. 

Schedule 2.—Respondents. 
ABBA's Radiator Repairs 
Abbott's Radiators 
Att Radiators 
C.O.R. Radiators 
Leo's Radiators 
Natra Services P/L 
Perth Radiator Centre. 

A copy of the Agreement may be inspected at my 
office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
Registrar. 

Application No. 2600 of 1989. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "RAILWAY EMPLOYEES AWARD 

No. 18 of 1969". 

NOTICE is given that an application has been made to 
the Commission by the Australian Railways Union of 
Workers, West Australian Branch under the Industrial 
Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed 
variation which relate to area of operation or scope are 
published hereunder. 

1. Clause 4.—Area and Scope: Delete this clause and 
insert in lieu: 

4.—Area and Scope. 
This award shall apply to workers employed by 

the Western Australian Government Railways 
Commission (hereinafter referred to as "the 
employer") in and about the working and 
maintenance of the railways, and road services 
operated by the said employer, and in connection 
with railway refreshment services, provided the 
award shall not apply to special maintenance, 
reconstruction or construction works in the 
Permanent Way, and/or Structure Sections, the 
estimated cost of which on account of wages 
exceeds $50 000 and, except where otherwise 
stated, shall not apply to those employed as part- 
time workers in the positions of — 

(a) attendants or caretakers of sidings; 
(b) caretakers of barracks. 

2. Clause 44.—Wages: Add to this clause the 
classification presently contained in the Railway 
Refreshment Services Award No. 2 of 1972. 

(Note: The above variation having been effected, the 
Railway Refreshment Services Award No. 2 of 1972 will 
be sought to be cancelled.) 
A copy of the proposed variation may be inspected at 
my office at 815 Hay Street, Perth. 

(Sgd.) J. CARRIGG, 
Registrar. 

LONG SERVICE LEAVE — 
Boards of Reference — 

Special — 
SPECIAL BOARD OF REFERENCE 

Industrial Relations Act 1979. 
Section 50.—Long Service Leave. 

Mrs S.J. Garner 
and 

Noreen's Snack Bar. 
RESTAURANT, TEAROOM AND CATERING 

WORKERS' AWARD No. 48 of 1978. 
BEFORE A SPECIAL BOARD 

OF REFERENCE. 
Perth 7th day of June 1988. 

MR T.J. POPE, Chairman 
MR C.B. PARKS, Employer's Representative 

MR L.G.D. BEECH, Employee's Representative 

Determination. 
CHAIRMAN: 

Memorandum of Facts. 
(1) Mrs Shirley Joan Garner was employed at 

Noreen's Snack Bar from 2 February 1974 until 10 
January 1988. 

(2) No information was provided by the respondent 
to disprove continuity of service between the 15 
employers who at various times between 2 February 
1974 and 10 January 1988, employed Mrs Garner. 

(3) The employer, when he purchased the business 
entered into a contract with the vendor which included 
the following conditions:— 

(16) Employees: If a business is taken over with 
any existing employees the vendor shall be 
responsible for any wages, long service leave, 
holiday pay and sick pay actually accrued to the 
date of possession and shall warrant that there is 
no actual or potential liability in respect of any 
claim for damages or otherwise by any such 
employee. 

The employer relied on condition (16) as the reason 
for non-payment of pro rata long service leave moneys 
to Mrs Garner. 

It is my opinion that Mrs Garner has a clear 
entitlement to payment of pro rata long service leave 
pursuant to Clause 3 subclause (2) of the Long Service 
Leave — Standard Provisions. 

MR PARKS: I agree with the decision of the 
Chairman. 

MR BEECH: I agree with the decision of the 
Chairman. 
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CHAIRMAN: It is the unanimous determination of 
this Special Board of Reference that Mrs Shirley Joan 
Garner be paid a pro rata long service leave payment 
pursuant to Clause 3 subclause (2) of the Long Service 
Leave — Standard Provisions. 

(Sgd.) T. POPE. 
Chairman. 

Filed in my office this 7th day of June 1988. 

(Sgd.) JOHN CARRIGG, 
Registrar. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act. 1979. 

Kevin Jeffrey Chatfield 
and 

Lindsey Roddan. 
No. 574 of 1989. 

COMMISSIONER G.L. FIELDING. 
18th day of October 1989. 

Order. 
HAVING heard Miss R.C. Gray (of Counsel) on behalf 
of the Applicant and there being no appearance on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby adjourned 
on the conditions that it will not be relisted unless 
and until the Applicant certifies that the matter is 
ready to proceed in every respect. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

CONCILIATION ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
and 

Foodland Associated Limited. 
No. 2447 of 1989. 

FOODLAND ASSOCIATED LIMITED 
(WESTERN AUSTRALIA) WAREHOUSE 

AWARD 1982, No. 27 of 1982. 
COMMISSIONER O.K. SALMON. 

14th day of November 1989. 

Order. 
WHEREAS in relation to application No. 2447 of 1989 a 
conference between the Shop, Distributive and Allied 
Employees' Association of Western Australia (the 
Union) and Foodland Associated Limited (the 
employer) was held on 26 October 1989 pursuant to 
section 32 of the Industrial Relations Act 1979; and 
whereas at that conference the Commission made 
suggestions to the union and the employer with the 
object of overcoming certain differences between them 
concerning requirements to be met under the State 
Wage Fixing Principles, and in particular the 
Restructuring Principle; and whereas on 27 October 
1989 the employer gave undertakings in writing to the 
Commission and the union that were consistent with 
the suggestions made by the Commission at the 
conference on 26 October 1989; and whereas the 
Commission was informed on 14 November that 
members of the union had placed bans and limitations 
on the performance of certain work at the employer's 
main grocery warehouse at 18 Miles Road. Kewdale 
and the conference was reconvened to deal with those 
bans and limitations; now therefore, for the purpose of 
preventing a deterioration of industrial relations and to 
enable conciliation between the union and the 
employer to settle the matters in dispute the 
Commission hereby orders pursuant to section 32(3) of 
the Industrial Relations Act 1979 as follows:— 

(1) That no shiftworker will lose his/her job as a 
result of a 6.00 a.m. start being worked by some 
employees. 

(2) That in the event that the night shift in the 
warehouse is discontinued, the employer shall 
offer all employees affected other positions of 
either day or afternoon shifts. 

(3) That the employer shall not discriminate or 
frivolously change job functions for any 
employee not volunteering for 6.00 a.m. 
start. 

(4) That the union shall ensure that each of its 
members employed at the employer's main 
grocery warehouse at 18 Miles Road, Kewdale 
shall discontinue all industrial action and 
impose no further industrial action in respect 
of the matters covered by (1), (2) and (3) 
hereof. 

[L.S.] 
(Sgd.) O.K. SALMON. 

Commissioner. 
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CONFERENCES — 

Matters arising out of — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous WA Branch 

and 
Red Cross Blood Transfusion Service. 

No. C428 of 1989. 

Hamersley Iron Pty Ltd 
and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

No. C715of 1989. 
COMMISSIONER S.A. KENNEDY. 

21st day of August 1989. 

Order. 
WHEREAS this matter was the subject of a conference 
before the Commission on 18 August 1989; and whereas 
the dispute between the parties is over whether 
Hamersley Iron Pty Ltd has the right to direct a Level 3 
Mine and Port Operations Maintenance Employee 
who is a qualified fitter to make a tray for the purpose of 
soaking tools; and whereas the parties did not resolve 
the issue between them at the conference; and whereas 
the conference adjourned on the following basis: 

(1) The Commission directed the parties to have 
discussions on site as soon as possible on the 
issue and to report back to the Commission 
early next week. 

(2) If the parties are still in dispute the matter will 
be referred for hearing and determination. 

(3) The Commission recommend to the Union 
that it secure a return to work as soon as 
possible; and 

whereas the Commission has been informed that the 
parties are still in dispute and that there has not been a 
return to work; and whereas in the opinion of the 
Commission to enable this matter to be determined the 
following directions should issue; and now therefore I 
the undersigned, pursuant to the powers conferred by 
the Industrial Relations Act 1979, and specifically 
section 44(6)(ba)(ii), do hereby order — 

(1) That Hamersley Iron Pty Ltd make 
application forthwith for an interpretation of 
the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 in the 
terms of its claims to rights under that Award 
on the circumstances it says exist in this 
dispute. 

(2) That pending the hearing of that application 
Hamersley Iron Pty Ltd refrain from directing 
any employee to carry out the task which is in 
issue. 

(3) That the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 
direct its members to return to work as soon as 
possible. 

(4) That the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 
report to the Commission what the situation is 
no later than 11.00 a.m. on the 22nd day of 
August 1989. 

(Sgd.) S.A. KENNEDY. 
[L.S.] Commissioner. 

COMMISSIONER J.A. NEGUS. 
28th day of November 1989. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Ms S. Thorp on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the 
following order in the terms of the attached schedule, 
and that such order shall ha ve effect from the beginning 
of the first pay period commencing on or after the 9th 
day of November 1989. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Drivers' (Red Cross 

Blood Transfusion Services) Order 1989. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Conditions of Employment. 
5. Wages. 
6. Term. 

3.—Area and Scope. 
This Order shall apply to all Blood Transfusion 

Service Drivers employed by the Red Cross Society in 
the State of Western Australia. 

4.—Conditions of Employment. 
The provisions of the Private Hospital Employees' 

Award No. 27 of 1971 shall be applied mutatis mutandis 
to the employees covered by this Order except that the 
following paragraphs shall be added to Clause 15.— 
Annual Leave, Clause 16.—Public Holidays and 
Clause 19.—Uniforms. 

(1) In subclause (1) of Clause 15—Annual Leave 
add the following paragraph: 

(c) In the case of Blood Transfusion Service 
Drivers employed by the Red Cross Society, a 
period of four consecutive weeks' leave shall be 
allowed to an employee by the employer after each 
period of 12 months' continuous employment. 

(2) In Clause 16.—Public Holidays, add the 
following subclause: 

(3) In the case of Blood Transfusion Service 
Drivers employed by the Red Cross Society, 

• employees shall be rostered off duty without loss of 
pay on the days (or days observed in lieu thereof) 
specified in the subclause (2) of this clause and in 
addition on 2 January and Easter Tuesday. 
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(3) In Clause 19.—Uniforms, insert the following 
subclause (1) in lieu of the existing subclause (1): 

(1) Where the employer requires a uniform to be 
worn, a supply of such uniforms shall be made 
available for use by each employee but such 
uniforms shall at all times remain the property of 
the employer. 

5.—Wages. 
The minimum rate of wage payable to employees 

covered by this Order shall be as follows: 
(1) Driver $ 

First year of employment 393.20 
Second year of employment 396.50 
Third year of employment 

and thereafter 399.80 
(2) Provided that a Driver employed as a Mobile 

Assistant shall be paid in addition to his/her 
ordinary rate an allowance of 20 cents per hour or 
part thereof. The allowance shall be paid for all 
purposes of this Order. 

6.—Term. 
The term of this Order shall be for a period of 12 

months from the date hereof. 

3611 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers. 
Western Australian Branch 

and 
Keywest Construction Group Pty Ltd. 

No. CR1076(l)of 1989. 
COMMISSIONER A.R. BEECH. 

6th day of December 1989. 

Order. 
HAVING heard Mr MJ. Keogh on behalf of the 
Applicant and Mr J. Abbrusci on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the matter be withdrawn. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers, 
Western Australian Branch 

and 
Richmond Constructions Pty Ltd. 

No. CR787 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Central Norseman Goldmine Corporation 

and 
The Australian Workers' Union. 

West Australian Branch. 
Industrial Union of Workers. 

No. CR499of 1989. 
COMMISSIONER J.F. GREGOR. 

23rd day of November 1989. 

Order. 
WHEREAS having satisfied itself that the application 
should be dismissed or discontinued, the Commission, 
pursuant to the powers conferred on it under section 
27( 1) of the Industrial Relations Act 1979. and all other 
powers thereunder, hereby orders — 

That the application be discontinued. 

COMMISSIONER A.R. BEECH. 
20th day of November 1989. 

Order. 
HAVING heard the parties ex pane, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the hearing of this matter be 
discontinued. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) J.F. GREGOR. 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Thiess Contractors Pty Ltd. 
No. CR736 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER C.B. PARKS. 
28th day of November 1989. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
Applicant and Mr S. Smith on behalf of the 
Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement reached between the parties 
to pay employees employed by or on behalf of the 
Respondent in carrying out the construction work 
at the Cable Beach Primary School Site, Broome, a 
site allowance of $1.00 per hour to compensate for 
all special factors and disabilities in connection 
with the said work in lieu of special rates for 
confined space, dirty work, fumes, wet underfoot 
and the handling of secondhand timber as 
contained in subclause (1) of Clause 9 of the 
Building Trades (Construction) Award No. 14 of 
1978, Clause 24 of the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973. with 
effect from the commencement of work on the site 
and until the work is complete: be and is hereby 
ratified. 

(Sgd.) C.B. PARKS. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, 

Industrial Union of Workers, 
West Australian Branch 

and 
Derby Meat Processing Company Limited. 

No. CR675 of 1989. 
COMMISSIONER C.B. PARKS. 

1st day of November 1989. 

Order. 
HAVING heard Mr R. Farrell on behalf of the 
Applicant and Mr M. Darcy on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Meat and Allied Trades Federation of Australia 

(Western Australian Division) 
Union of Employers 

and 
West Australian Branch Australasian 

Meat Industry Employees' Union, 
Industrial Union of Workers. 

No. CR300 of 1989. 
COMMISSIONER C.B. PARKS. 

1st day of November 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Ltd 

and 
The Construction. Mining and Energy Workers' 
Union of Australia, Western Australian Branch. 

No. CR607 of 1989. 
COMMISSIONER J.F. GREGOR. 

23rd day of November 1989. 

Order. 
WHEREAS having satisfied itself that the application 
should be dismissed or discontinued, the Commission, 
pursuant to the powers conferred on it under section 
27( 1) of the Industrial Relations Act 1979. and all other 
powers thereunder, hereby orders — 

That the application be discontinued. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 

HAVING heard Mr M. Darcy on behalf of the applicant 
and Mr R. Farrell on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the attached schedule shall operate on and 
from the date specified therein. 

(Sgd.) C.B. PARKS, 
[L.S.l Commissioner. 

Schedule. 
1. —Title. 

This Order will be known as the Derby Meat 
Processing Company Ltd 1989 Season Interim Wage 
Order. 

2. — Arrangement. 
Title. 
Arrangement. 
Area and Scope. 
Date of Operation. 
Minimum Rates of Wages. 
Overtally. 
Expiry. 
Wages. 
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3. — Area and Scope. 
This Order applies to employees who are members of 

and those eligible to be members of the West Australian 
Branch Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, employed by Derby Meat 
Processing Company Ltd ("the employer") and who are 
covered by the Meat Industry (Northwest Abattoir) 
Award No. 12 of 1988. 

4. — Date of Operation. 
This Order will operate from 9 May 1989. 

5. — Minimum Rates of Wages. 
Notwithstanding the provisions of Clause 10 of the 

award, the minimum base classification rates of wages 
payable per week to adult employees covered by this 
Order shall be as set out in Column A of Clause 8 of this 
Order. 

6. — Overtally. 
Calculations for overtally will be calculated on the 

rates set out in Column B of Clause 8 of this Order. 

7. — Expiry. 
This Order shall operate until 30 April 1990 at which 

date it shall cease to have any force or effect. 

8. — Wages. 
The rates of wages payable per week to adult 

employees covered by this award shall be as follows: 
Per Week 

Column A Column B 
Base Class- Over 

illeation Tally 
Rate Rate 

S S 
(1) Employees in slaughtering section: 

(a) Slaughterman 347.10 328.90 
(b) Worker in head ring 310.20 293.50 
(c) Trimmer of offal 303.90 287.40 
(d) Trimmer of sides 310.20 293.50 
(e) Tally clerk 303.30 286.80 
(0 Viscera separator 306.70 290.10 
(g) Operator of rumble, cleaner and 

roller cleaner 297.30 281.10 
(h) Spray washer 297.30 281.10 
(i) Chiller hand 295.90 279.70 
(j) Offal packer 306.70 290.10 
(k) General hand 293.{X) 276.90 

Employees in boning section: 
(a) Boner 332.50 314.90 
(h)Sheer 313.00 296.20 
(c) Wizzard knife operator 303.90 287.40 
(d) Spotter/packer 306.70 290.10 
(e) Trimmer 303.90 287.40 
(0 Tally clerk 303.30 287.80 
(g) Strapping, wiring or glueing 303.90 287.40 

machine operator 
(h) Scales operator 303.90 287.40 
(i) Chiller hand 295.90 279.70 
(j) General hand 293.00 276.90 

(3) Employees in by-products section: The five 
classification rates for employees in the by- 
products are broadbanded into one rate. 
Employees engaged in the five classifications will 
rotate their positions at intervals agreed between 
the employer and employee but not less than 
fortnightly. 

I'd Week 
Column A Column U 
Base Class- Over 

iikation Tatlv 
Rate Rate 

S S 
(4) Employees in freezer section: 

(a) Freezer hand (i.e. an employee who 
is required to work in a 
temperature between minus 16 
degrees Celsius and zero dearees 
Celsius) " 304.80 288.30 

(b) Employees required to work in a 
temperature below minus 16 
degrees Celsius shall be paid an 
extra SI.39 per day provided that if 
the temperature is below minus 18 
degrees Celsius he shall be paid an 
extra S2.67 per day and if the 
temperature is below minus 23 
degrees Celsius he shall be paid an 
extra S5.40 per day. 

(5) Employees in hide section: 
(a) Hideman 298.30 282.00 
(b) General hand 293.00 276.90 

All work performed in preparing 
hides for shipment shall be paid 
for at the time rate of the 
hideman's classification. 

(6) (a) Driver of fork lift 323.60 306.30 
(7) Employees in livestock and yard section: 

(a) Stockman or penner up 295.90 279.70 
(b) General hand 293.00 276.90 

(8) Employees in the hygiene gang shall be paid a 
loading of 25 per cent of their ordinary rate whilst 
employed during their ordinary hours of work. 

(9) Employees in laundry section: 
(a) Laundry hand 293.00 276.90 

(10) Adult Leading Hands: Any employee who is 
placed in charge for not less than one day of— 

(a) not less than three and not more than 10 
other employees shall be paid at the rate 
of $ 11.33 per week extra. 

(b) more than 10 and not more than 20 other 
employees shall be paid at the rate of 
$17.60 per week extra. 

(c) more than 20 other employees shall be 
paid at the rate of $23.20 per week extra. 

(11) Liberty is reserved to both parties to apply to 
insert new classification rates. 

(a) Operator of continuous rendering 
processing plant 299.60 283.30 

(b) Blood cooker or separator 
operator 299.60 283.30 

(c) Employees in condemned area 299.60 283.30 
(d) Operator of hasher washer 299.60 283.30 
(e) By-products employee not other- 

wise classified 299.60 283.30 
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NUMBER — 
COM- 

MISSIONER 
MATTER 

Amalgamated Metal Workers Bellways Pty Ltd C708/89 18/08/89 Dispute re Dismissal of a Concluded 
Union — Kennedy C. worker 

Amalgamated Metal Workers Goldsworthy Mining C97I/89 02/11/89 Dispute re Structural Concluded 
Union — Gregor C. efficiency wage increase 

Amalgamated Metal Workers Hamcrsley Iron Pty Ltd C856/89 22/09/89 Dispute re Demarcation Concluded 
Union — Kennedy C. 

Amalgamated Metal Workers Hamersly Iron Pty Ltd C803/89 N/A Dispute re Strike action Withdrawn 
Union — Kennedy C. 

Amalgamated Metal Workers Kaigoorlie Consolidated C1008/89 N/A Dispute re Strike action — Withdrawn 
Union Gold Mines — Gregor C. over award payments 

Amalgamated Metal Workers Ml Newman Mining Co C906/89 03/11/89 Dispute re Crane hire Concluded 
Union — Gregor C. 

Amalgamated Metal Workers WA Mint C887/89 16/10/89 Dispute re Travel time Concluded 
Union — Georite C. and expenses 

Amalgamated Metal Workers Western Mining C824/89^ 03/10/89 Dispute re Indexing of Concluded 
Union Corporation — Gresior C. over award payments 

Amalgamated Metal Workers Bond Brewing (WA) Ltd C439/89 09/06/89 Dispute re Gas fitting Concluded 
Union and Another — Kennedy C. duties 

Amalgamated Metal Workers Pacific Industrial Co C644/89 02/08/89 Dispute re Site conditions Referred 
Union and Others and Others — Gconic C. 

Australasian Society of State Energy Commission C841/89" 20/09/89 Dispute re Industrial action Referred 
Engineers, Moulders and of Western Australia — Salmon C. re transfer of employees 
Foundry Workers and Another 

Australian Nursing Federation Bell Publishing Group C911/89 11/10/89 Dispute re Rates of Pay Concluded 
Pty Ltd — Negus C. 

Australian Nursing Federation Hon Minister for Health C1371/88 07/11/89 Dispute re Award Concluded 
— Ncsius C. conditions 

Australian Nursing Federation Hon Minister for Health C114/89 11/04/89 Dispute re Long Service Concluded 
— Negus C. Leave 

Australian Nursing Federation Hon Minister for Prisons C334/89 08/06/89 Dispute re Stationing of Concluded 
— NenusC. a prison officer 

Australian Nursing Federation Nulsen Haven Associa- C952/89 16/08/89 Dispute re Payment of in Concluded 
tion Inc - Negus C. charge allowance 

Australian Railways Union WA Government Rail- RCBC1/89 26/09/89 Dispute re Demarcation Concluded 
ways Commission — Kennedy C. 

Australian Railways Union WA Government Rail- C982/89 N/A Dispute re Bans over Withdrawn 
ways Commission — Salmon C. demarcation 

Australian Railways Union WA Government Rail- C754/89 31/08/89 Dispute re Restructuring Concluded 
ways Commission — Kennedy C. of on-train staff 

Australian Railways Union WA Government Rail- C752/89 28/08/89 Dispute re Possible Concluded 
ways Commission — Kenncdv C. strike action 

Australian Workers Union Argyle Diamond Mines C901/89 17/10/89 Dispute re Unfair dismissal Referred 
Pty Ltd — Halliwcll S.C. 

Australian Workers Union Australian Consolidated C1001/89 14/11/89 Dispute re Strike action Concluded 
Minerals — Gregor C. 

Australian Workers Union Cargill Australia Ltd C904/89 09/10/89 Dispute re Strike action Referred 
— Gregor C. 

Australian Workers Union Grcenbushcs C1062/89 N/A Dispute re Dismissal of a Withdrawn 
— Gregor C. worker 

Australian Workers Union Greenbushcs Limited C946/89 24/10/89 Dispute re Award Concluded 
— Gregor C. restructuring 

Australian Workers Union Hill 50 Gold Mine NL C962/89 26/10/89 Dispute re Strike action Concluded 
— Gregor C. 

Referred Australian Workers Union Leigh ion Contractors C889/89 16/10/89 Dispute re Strike action 
Pty Ltd — Gregor C. 

Australian Workers Union Leighton Contractors C889/89 16/10/89 Dispute re Strike action Referred 
Pty Ltd — Gregor C. 

Withdrawn Australian Workers Union Mt Newman Mining Co C933/89 N/A Dispute re Dismissal of a 
— Gregor C. worker 

Australian Workers Union Pioneer Concrete (WA) C884/89 N/A Dispute re Strike action Withdrawn 
— Gregor C. re non-membership of 

Australian Workers Union Readymix Group (WA) C820/89 19/10/89 Dispute re Strike action Concluded 
and Others — Parks C. 

Australian Workers Union Swan Portland Cement C761/89 06/09/89 Dispute re Roslered day off Concluded 
— Beech C. 

Australian Workers Union Western Mining C649/89 10/10/89 Dispute re Safety issues Referred 
Corporation — Gregor C. 

Bakers. Pastrycooks and Brynwood Pty Ltd trading C897/89 09/10/89 Dispute re Dismissal of an Referred 
Confectioners Union as Peters Bakeries — Martin C. employee 

Brick. Tile and Pottery Union Manjimup Brick Works C842/89 26/09/89 Dispute re Time and record Concluded 
— Beech C. books 

Builders Labourers Federation Consolidated C1047/89 24/11/89 Dispute re IndcTinile Concluded 
Construction - Beech C. strike action 

Builders Labourers Federation Fremantlc Harbour C868/89 27/09/89 Dispute re Work bans Concluded 
Plumbing — Beech C. 

Builders Labourers Federation Hon Minister for Health C759/89 31/08/89 Dispute re Classifications Concluded 
— Beech C. 

Builders Labourers Federation Hon Minister for Works C886/89 03/10/89 Dispute re Scaffolding work Concluded 
and Services — Beech C. 
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Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 

Builders Labourers Federation 
and Another 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Building Trades Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Construction, Mining and 
Energy Workers Union . 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Jako Industries Pty Ltd 

Jennings Constructions 

John Holland Interiors 
Pty Ltd 

Master Builders Associa- 
tion on behalf of Civil 
and Civic Pty Ltd 

Master Builders Associa- 
tion on behalf of 
Compressed Contract- 
ing Ply Ltd 

Master Builders Associa- 
tion on behalf of DBM 
Contractors Pty Ltd 

Master Builders Associa- 
tion on behalf of DMB 
Contractors Pty Ltd 

Master Builders Associa- 
tion on behalf of 
Sabemo (WA) Pty Ltd 
and Another 

Master Builders Associa- 
tion on behalf of Tom's 
Cranes 

Minister for Works and 
Services 

Multiplex Constructions 
Pty Ltd 

Multiplex Constructions 
Pty Ltd 

Project Engravers 

Sanwa Vines Pty Ltd 

Slate Energy Commission 
of Western Australia 

Wesfi Constructions 
Pty Ltd 

Minister for Works and 
Services 

Binnum Pty Ltd 

Master Builders Associa- 
tion on behalf of 
Cooper and Oxley Pty 
Ltd 

Sherlock Constructions 
Pty Ltd 

Thiess Contractors 

Agriculture Protection 
Board 

Albany Port Authority 

Main Roads Department 

Public Service 
Commission 

Public Service 
Commission 

Public Service 
Commission 

Public Service 
Commission 

WA Fire Brigades 
Board 

Holland Stolte Pty Ltd 

Master Builders 
Association 

Master Builders Associa- 
tion on behalf of 
Compressed Contract- 
ing Pty Ltd 

Multiplex Constructions 
Pty Ltd 

Multiplex Constructions 
Pty Ltd 

Multiplex Constructions 
Pty Ltd 

C974/89 
— Beech C. 
C921/89 
— Beech'C. 
C893/89 
— Beech C. 
C775/89 
— Beech C. 

C830/89 
— Beech C. 

C786/89 
— Beech C. 

C780/89 
— Beech C. 

C878/89 
— Beech C. 

C1074/89 
— Beech C. 

C888/89 
— Beech C. 
C882/89 
— Beech C. 
C867/89 
— Beech C. 
C826/89 
— Fielding C. 
C875/89 
— Beech C. 
C772/89 
— Beech C. 
C855/89 
— Halliwcll S.C. 
C993/89 
— Beech C. 
C834/89 
— Parks C. 
C578/89 
— Beech C. 

C631/89 
— Beech C. 
C521/89 
— Parks C. 
PSA C2/89 
— Neeus C. 
PSA C42/89 
— Negus C. 
PSA C21/89 
— Neuus C. 
PSA C26/89 
— Negus C. 
PSA C22/89 
— Negus C. 
PSA C14/89 
— Negus C. 
PSA C16/89 
— Negus C. 
PSA C30/89 
— Negus C. 
C877/89 
— Beech C. 
C818/89 
— Beech C. 
C837/89 
— Beech C. 

C981/89 
— Beech C. 
C881/89 
— Beech C. 
C851/89 
— Beech C. 

31/10/89 Dispute re Employment of Concluded 
union member 

11/10/89 Dispute re Dismissal of a Referred 
worker 

N/A Dispute re Strike action Withdrawn 

N/A Dispute re Bans Withdrawn 

N/A Dispute re Wage rates Withdrawn 

N/A Dispute re Work bans Withdrawn 

N/A Dispute re Work bans Withdrawn 

03/10/89 Dispute re Strike action Concluded 

N/A Dispute re Wages claim Withdrawn 

03/10/89 Dispute re Strike action Concluded 

N/A Dispute re Strike action re Withdrawn 
safety issues 

N/A Dispute re Raft allowance Withdrawn 

17/10/89 Dispute re Work bans Withdrawn 

28/09/89 Dispute re Strike action Concluded 
over safety issues 

N/A Dispute re Wage rates Withdrawn 

22/09/89 Dispute re Work bans Concluded 

N/A Dispute re Bans Withdrawn 

17/11/89 Dispute re Site allowance Referred 
and conditions 

N/A Dispute re Bans Withdrawn 

04/10/89 Dispute re Site allowance Referred 

17/11/89 Dispute re Site allowance Referred 

N/A Dispute re Annual Withdrawn 
increment 

24/11/89 Dispute re Personal file Concluded 

03/10/89 Dispute re Reclassification Concluded 
decisions 

22/09/89 Dispute re Breach of Concluded 
contract 

26/07/89 Dispute re Advertisement Concluded 
of a position 

30/05/89 Dispute re Overtime Concluded 
payment 

21/06/89 Dispute re Reclassification Concluded 

27/10/89 Dispute re Payment for Concluded 
overtime 

N/A Dispute re Manning levels Withdrawn 

N/A Dispute re Proposed Withdrawn 
industrial action 

N/A Dispute re Manning level Withdrawn 

Dispute re Work bans 

Dispute re Strike 

Withdrawn 

Withdrawn 

21/09/89 Dispute re Withdrawal of Concluded 
labour 

A72968-5 
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NUMBER — 
COM- 

MISSIONER 
MATTER RESULT 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 
and Others 

Construction. Mining and 
Energy Workers Union 

Construction. Mining and 
Energy Workers Union 

Multiplex Constructions C806/89 
Pty Ltd — Beech C. 

Multiplex Constructions C804/89 
Pty Ltd — Beech C. 

Multiplex Constructions C796/89 
Pty Ltd — Beech C. 

Stratacore (WA) C857/89 
Partnership — Beech C. 

WA Newspapers Ltd C298/89 
— Negus C. 

Master Builders Associa- C892/89 
lion on behalf of 
Co-Struct Pty Ltd 

Master Builders Associa- 
tion on behalf of 
Comco Constructions 
Pty Ltd 

C909/89 
— Beech C. 

11/09/89 Dispute re Work bans re Concluded 
lower cranes 

11/09/89 Dispute re Fibreglass Concluded 
installation 

06/09/89 Dispute re Roof tile Concluded 
contract 

N/A Dispute re Work bans Withdrawn 

14/04/89 Dispute re Manning levels Concluded 

N/A Dispute re Union Withdrawn 
coverage 

N/A Dispute re Strike action Withdrawn 

Construction. Mining and Multiplex Constructions C872/89 N/A Dispute re Industrial Withdrawn 
Energy Workers Union Pty Ltd — Beech C. action 

Electrical Trades Union State Energy Com- C224/89 23/03/89 Dispute re Overtime bans Concluded 
mission of Western — Salmon C. 
Australia 

Electrical Trades Union State Energy Com- C1029/89 21/11/89 Dispute re Dismissal of Concluded 
mission of Western — Salmon C. a worker 
Australia 

Electrical Trades Union Water Authority of WA C815/89 28/06/89 Dispute re Free water Concluded 
— Salmon C. entitlement 

Electrical Trades Union and State Energy Com- C636/89 24/07/89 Dispute re Strike action Concluded 
Others mission of Western — Salmon C. — breach of agreement 

Australia 
Federated Clerks Union Australian Concessions C1021/89 23/11/89 Dispute re Dismissal Referred 

Management — Parks C. 
Federated Clerks Union Cockburn Cement C960/89 25/10/89 Dispute re Restructuring Concluded 

— Parks C. 
Federated Clerks Union Fremantle Port C633/89 08/08/89 Dispute re Union Concluded 

Authority — Parks C. representative 
Federated Clerks Union Leslie Salt C810/89 27/09/89 Dispute re Dismissal Referred 

- Parks C. 
Federated Clerks Union WA Meat Commission C634/89 21/09/89 Dispute re Short leave Concluded 

- Parks C. 
Federated Clerks Union Water Authority C125/87 N/A Dispute re Claim for time Withdrawn 

— Salmon C. for travelling and travel 
expenses 

Fire Brigade Industrial Union WA Fire Brigades Board C925/89 13/10/89 Dispute re Bans on hydrant Referred 
— Martin C. and building inspections 

Furniture Trades Union Australian Windows C895/89 09/10/89 Dispute re Dismissal of a Referred 
Furnishers — Beech C. worker 

Grain Handling Salaried Co-op Bulk Handling C641/89 18/10/89 Dispute re Award Concluded 
Officers Association Limited — Gregor C. restructuring 

Hospital Salaried Officers Board of Management. PSA C15/89 02/06/89 Dispute re Work bans Concluded 
Association Royal Perth and Others — Negus C. 

Hospital Salaried Officers Nulsen Haven Associa- C83I/89 10/10/89 Dispute re Dismissal of a Concluded 
Association tion Inc — Fielding C. worker 

Liquor and Allied Industries Burswood Island Casino C870/89 23/10/89 Dispute re Dismissal of Concluded 
Union — Negus C. a worker 

Meat Industry Employees Bay Meats C489/89 05/07/89 Dispute re Incorrect Concluded 
Union — Parks C. payment of wages 

Meal Industry Employees E.G. Green and Sons C1043/89 27/11/89 Dispute re Dismissal Referred 
Union - Parks C. 

Meat Industry Employees Gascoyne Abattoir C744/89 25/10/89 Dispute re Log of claims Concluded 
Union — Parks C. 

Meat Industry Employees Meal Charick Shark C481/89 05/07/89 Dispute re Tally payments Concluded 
Union Lake Mcalworks - Parks C. 

Meal Industry Employees Metro Meals Katanning C398/89 18/05/89 Dispute re Removal of Concluded 
Union Ltd - Parks C. backstrap 

Meat Industry Employees Midland Exports Pty Ltd C1052/89 27/11/89 Dispute re Unfair dismissal Concluded 
Union - Halliwell S.C. 

Meat Industry Employees Preston River Abattoir C982/89 07/11/89 Dispute re Dismissal Referred 
Union — Parks C. 

Meat Industry Employees WA Meat Commission C556/89 06/07/89 Dispute re Conditions of Concluded 
Union — Parks C. employment for casual 

Meat Industry Employees 
Union 

Miscellaneous Workers Union 

Miscellaneous Workers Union 

Miscellaneous Workers Union 

Wynne Meat Industries C482/89 
Ltd — Parks C. 

Anglican Homes Inc C898/89 
— Negus C. 

Board of Management. C863/89 
King Edward Memorial — Negus C. 
Hospital 

Board of Management. C635/89 
Rowethorpe Nursing — Negus C 
Centre 

workers 
N/A Dispute re Stand-down Withdrawn 

06/11/89 Dispute re Transfer of Referred 
employees 

N/A Dispute re Payment of Withdrawn 
compassionate leave 

15/08/89 Dispute re Dismissal of a Concluded 
worker 
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Miscellaneous Workers Union CSR Cyprock and C915/89 11/10/89 Dispute re Indefinite Concluded 
Another - Parks C. work bans 

Miscellaneous Workers Union Mawarnkarra Aboriginal C807/89 06/10/89 Dispute re Dismissal of a Referred 
Health Service — Negus C. worker 

Miscellaneous Workers Union Ministry of Education C833/89 22/09/89 Dispute re Filling of a Concluded 
— Negus C. vacancy 

Miscellaneous Workers Union South Perth Child Care C788/89 N/A Dispute re Dismissal Withdrawn 
Centre — Negus C. 

Miscellaneous Workers Union Spastic Welfare C540/89 N/A Dispute re Rates of pay Withdrawn 
Association — Negus C. 

Miscellaneous Workers Union St John of God Hospital C864/89 N/A Dispute re Work bans Withdrawn 
— Negus C. 

Miscellaneous Workers Union St John Ambulance C1005/89 13/11/89 Dispute re Dismissal of a Concluded 
- Halliwell S.C. worker 

Musicians Union Bond Hotels Pty Ltd C852/89 29/07/89 Dispute re Rates of wages Concluded 
and Others — Parks C. 

Painters and Decorators Union Dall-Riva and Associates C802/89 07/09/89 Dispute re Strike action Concluded 
— Beech C. 

Police Union Hon Minister for Police C900/89 03/11/89 Dispute re Rates of pay Concluded 
— Fielding C. 

Printing and Kindred WA Newspapers C1588/89 ~ N/A Dispute re Manning levels Withdrawn 
Industries Union — Negus C. 

Printing and Kindred Union Bell Publishing Pty Ltd C152/89 N/A Dispute re Conditions of Withdrawn 
— Negus C. employment 

Printing and Kindred Union Goverment Printer C455/89 07/06/89 Dispute re Structural Concluded 
— Negus C. efficiency 

Printing and Kindred Union Government Printer C360/89 N/A Dispute re Structural Withdrawn 
— Negus C. efficiency 

Seamens Union P & 0 Towage Services C865/89 28/09/89 Dispute re Non- Referred 
— Martin C. performance of duties 

Seamens Union P & O Towage Sendees C571/89 N/A Dispute re Dismissal of Referred 
— Martin C. an employee 

Shop. Distributive and Allied Hon Minister for Works C906/88 N/A Dispute re Dismissal of Withdrawn 
Employees Association and Services — Salmon C. a worker 

Shop. Distributive and Allied P & 0 Cold Stores and C986/89 N/A Dispute re New award Withdrawn 
Employees Association Another — Salmon C. 

State School Teachers Union Hon Minister for TCI 2/89 28/11/89 Dispute re Provision of Concluded 
Education — Martin C. vehicle to isolated school 

Timber Industry Union Independent Forestry C342/89 15/09/89 Dispute re Piecework Concluded 
Services and Another — Beech C. 

Timber Industry Union McLeans Consolidated C551/89 01/09/89 Dispute re Second tier Concluded 
Pty Ltd — Salmon C. wage principles 

Transport Workers Union Frcmantlc Fisherman's C935/89 18/10/89 Dispute re Dismissal Referred 
Co-op Society Ltd — Parks C. 

United Timber Yards. Sawmills Australian Timber C847/89 03/10/89 Dispute re Dismissal of Concluded 
and Woodworkers Union Products — Beech C. a worker 

United Timber Yards. Sawmills Southern Oak Millina C148/89 28/02/89 Dispute re Alteration of Concluded 
and Woodworkers Union Pty Ltd — Salmon C. work hours 

WA Hairdressers and Wig- Confederation of West C873/89 N/A Dispute re Tool Allowance Withdrawn 
makers Employees Union Australian Industry — Parks C. 

and Another 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
Coca-Cola Bottlers (Perth) Pty Ltd 

and Others. 
No. 1072 of 1988. 

BUILDING TRADES AWARD No. 31 of 1966. 

CORRECTIONS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 32. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 

Miscellaneous WA Branch 
and 

Anglican Homes (Inc) and Others. 
No. A6 of 1987. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987. No. A6 of 1987. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN 

SENIOR COMMISSIONER G.G. HALLIWELL 
COMMISSIONER GJ. MARTIN. 

1st day of December 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above Award delivered on the 23rd day of October 1987, 
published in the Western Australian Industrial Gazette 
issued on the 16th day of December 1987, Volume 67, 
Part 2, Sub Part 6 at page 2250, the following correction 
is made. 

COMMISSIONER AR. BEECH. 
13th day of November 1989. 

Correction Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated 9 November 1988, published in the 
Western Australian Industrial Gazette issued on the 28th 
day of December 1988, Volume 68 — Part 2, Sub-Part 6 
at page 2990, the following Correction Order is hereby 
made in substitution for that Order and that Order is 
hereby replaced in its entirety. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
(1) Clause 6.—Definitions: 

(A) Renumber subclauses (5). (6), (7) as (6), (7), 
(8) respectively. 

(B) Delete subclause (4) and insert new 
subclauses (4) and (5) as follows:— 

(4) "Other Cook" shall mean an employee who 
assists in the cooking and preparing of 
meals. 

(5) "Cook Employed Alone" shall mean an 
employee who is employed when no other 
cook is employed during his or her shift. 

(2) Clause 15.—Annual Leave: Delete subclause 
(l)(b) and insert in lieu the following:— 

(l)(b) Where pursuant to paragraph (3) of 
subclause 2 Long Service, of the Long Service 
Leave Provisions published in Volume 66 of the 
Western Australian Industrial Gazette at pages one to 
four, the period of continuous service which an 
employee has had with the transmittor (including 
any such service with any prior transmittor) is 
deemed to be service of the employee with the 
transmittee, then that period of continuous service 
shall be deemed to be service with the transmittee 
for the purposes of this subclause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 40. — Award Variation 

Pursuant to the Structural Efficiency Principle. 
Building Trades Association of Unions 

of Western Australia 
(Association of Workers) 

and 
Coca-Cola Bottlers (Perth) Pty Ltd 

and Others. 
No. 1072 of 1988. 

BUILDING TRADES AWARD No. 31 of 1966. 

Various Classifications Construction Industry 
COMMISSIONER A.R. BEECH. 

9th day of November 1988. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
applicant and Mr J. Birman and Mr A. Bajada on 
behalf of the respondents, the Commission, pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979 and having been satisfied that the applicant 
has formally committed itself to co-operate in a review 
(to be monitored by the Commission) of the award to 
give effect to the Structural Efficiency Principle of the 
State Wage Principles which issued on 9 September 
1988 and that until 1 July 1989 the applicant will not 
pursue any extra claims, award or over award, except 
when consistent with the State Wage Principles and 
with the consent of the parties hereby orders: 

(1) That the Building Trades Award No. 31 of 1966 
be amended in accordance with the following 
schedule to provide for the inclusion of Clause 
2A. —- State Wage Principles — September 
1988 to give effect to the applicant's "no extra 
claims" commitment and the provisions of 
paragraph 4 of the General Order No. 730 
of 1988 dated 14 September. 
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(2) That the Building Trades Award No. 31 of 1966 
be varied by increasing the wage rate 
applicable immediately prior to the date of 
this Order by three per cent with effect on and 
from the 30th day of September 1988 in 
accordance with the rates specified in Column 
A of the following schedule. 

(3) That the Building Trades Award No. 31 of 1966 
be varied by increasing allowances which 
relate to work or conditions applicable 
immediately prior to the date of this Order by 
three per cent with effect on and from the 30th 
day of September 1988 in accordance with the 
rates specified in the following schedule. 

(4) The Building Trades Award No. 31 on966be 
further varied by increasing the wage rate 
resulting from the increase specified in 
paragraph (2) of this Order by a flat amount of 
$10.00 per week with effect on and from the 
30th day of March 1989 in accordance with the 
rates specified in Column B of the following 
schedule. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Immediately following 

subclause 2. Arrangement insert the following new 
subclause: 

2A. State Wage Principles — September 1988. 
2. Clause 2. — Arrangement: Immediately following 

this clause insert the following new clause: 
2A. State Wage Principles — September 1988. 
(1) It is a term of this award that the unions 

undertake, until 1 July 1989, not to pursue any extra 
claims, award or overaward, except when 
consistent with the State Wage Principles. 

(2) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 9 September 1988 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the 
Commission after that date. 

3. Clause 10. — Wages: Delete the preamble and 
subclauses (1), (2) and (4) and insert in lieu thereof: 

Rate Per Week 
Column A Column B 

S S 
(I) Base Rate (per week) 

(i) Bricklayers, stoneworkers. 
carpenters, joiniers. painters, 
signwriters. glaziers, 
plasterers and plumbers as 
defined in clause 6 of this 
award 327.00 337.00 

(ii) Plumber holding registration 
in accordance with the 
Metropolitan Water Supply. 
Sewerage and Drainage Act 336.00 346.00 

(Hi) Joiner — Assembler A (as 
defined in clause 6 of this 
award) 301.20 311.20 

(iv) Joiner — Assembler B (as 
defined in clause 6 of this 
award) 287.60 297.60 

Builders Labourers— 
(!) Rigger 311.50 321.50 
(ii) Drainer 311.50 321.50 
(Hi) Dogman 311.50 321.50 
(iv) Scaffolder 301.60 311.60 
(v) Powder Monkey 301.60 311.60 
(vi) Hoist or Winch Driver 301.60 311.60 
(vii) Concrete Finisher 301.60 311.60 

3619 

Rate Per Week 
Column A Column 

S S 
Steel Fixer including tack 

welder 301.60 311.60 
Operator Concrete Pump 301.60 311.60 
Bricklayer's Labourer 290.50 300.50 
Plasterer's Labourer 290.50 300.50 
Assistant Power Monkey 290.50 300.50 
Assistant Rigger 290.50 300.50 
Demolition Worker (after 

three months' experience) 290.50 300.50 
Gear Hand 290.50 300.50 
Pile Driver 290.50 300.50 
Tackle Hand 290.50 300.50 
Jackhammer Hand 290.50 300.50 
Mixer Driver (concrete! 290.50 300.50 
Steel Erector 290.50 300.50 
Aluminium alloy structural 

erector 290.50 300.50 
Gantrv Hand or Crane 

Hand 290.50 300.50 
Crane Chaser 290.50 300.50 
Concrete Gang including 

Concrete Floater 290.50 300.50 
Steel or bar bender to 

pattern or plan 290.50 300.50 
Concrete formwork stripper 290.50 300.50 
Concrete Pump Hose Hand 290.50 300.50 
Builder's Labourers 
employed on work other 
titan specified in 
classifications (i) to (\) 270.20 280.20 

Column A to apply on and from 30 September 
1988. 

Column B to apply on and from 30 March 
1989. 
(2) Special Payment. 

(a) A special payment of $35.30 per week 
shall be paid to all workers covered by this 
award and shall be regarded as part of the 
"total rate" for all purposes. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
"tradesman's total rate". 

(4) Construction Allowance: (per week) $14.40. 
An employee shall not be entitled to this 
construction allowance except when required to 
work "on site" on any work in connection with the 
erection or demolition of a building or to carry out 
work which the employer and the union agree is 
construction work or in default of agreement, that 
is so declared by the Board of Reference. 

4. Vary Clause 10A. — Minimum Wage — Adult 
Males and Females by deleting $216.90 where it appears 
in the first paragraph of that subclause and insert in lieu 
$229.60. 

5. Clause 12.— Leading Hands: Delete subclause (1) 
and insert in lieu thereof: 

(1) A worker specifically appointed to a leading 
hand who is placed in charge of: 

Per 
Week 

$ 
(a) not more than one worker, 

other than an apprentice, shall 
be paid 9.20 

(b) more than one and not more 
than five other workers shall 
be paid 20.60 

(c) more than five and not more 
than 10 other workers shall be 
paid 26.00 

(d) more than 10 other workers 
shall be paid 34.70 
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In each case, in addition to the rate 
prescribed for the highest classification of 
worker supervised, or his own rate, whichever 
is the highest. 

6. Clause 13. — Special Rates and Provisions: Delete 
subclauses (2) to (31) inclusive and subclause (43) and 
insert in lieu thereof: 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulating 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 41 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(3) Hot Work. 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
and 54 degrees Celsius shall be paid 33 
cents per hour or part thereof in addition 
to the rates otherwise prescribed in this 
award or in excess of 54 degrees Celsius 
shall be paid 41 cents per hour or part 
thereof in addition to the said rates. 

(b) Where such work continues for more 
than two hours the worker shall be 
entitled to a rest period of 20 minutes after 
every two hours" work without loss of pay. 
not including the special rate prescribed 
in paragraph (a) hereof. 

(4) Cold Work. 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 33 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(b) Where such work continues for more 
than two hours the worker shall be 
entitled to a rest period of 20 minutes after 
every two hours' work without loss of pay. 
not including the special rate prescribed 
in paragraph (a) hereof. 

(5) Confined Space: A worker required to work 
in a confined space, being a place the dimensions 
or nature of which necessitates working in a 
cramped position or without sufficient ventilation 
shall be paid 41 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(6) Toxic Substances. 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate 
Government Authority or in the absence 
of such requirement such safeguards as 
are determined by a competent authority 
or person chosen by the union and the 
employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 41 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 33 cents per hour extra. 
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(d) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of 
a like nature. 

(7) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided 
with and shall use all necessary safeguards as 
required by the appropriate occupational health 
authority and where such safeguards include the 
mandatory wearing of protective equipment (i.e. 
combination overalls and breathing equipment or 
similar apparatus) such workers shall be paid 41 
cents per hour extra whilst so engaged. 

(8) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 41 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(9) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in 
creosote shall be paid 41 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(10) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 41 cents per hour or part 
thereof in addition to the rates otherwise provided 
in this award. 

(11) Wet Work: A worker required to work in a 
place where water is continually dripping on him 
so that his clothing and boots become wet or where 
there is water underfoot shall be paid 33 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(12) Dirty Work: A worker engaged on dirty 
work shall be paid 33 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(13) A worker engaged in repairs to sewers shall 
be paid at the rate of 33 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(14) A worker working in a dust-laden 
atmosphere in a joiners' shop where dust extractors 
are not provided or in such atmosphere caused by 
the use of materials for insulating, deafening or 
pugging work (as. for instance, pumice, charcoal, 
silicate of cotton or any other substitute), shall be 
paid at the rate of 33 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(15) Scaffolding Certificate Allowance: A tradesman 
who is the holder of a scaffolding certificate or rigging 
certificate issued by the Department of Labour and 
Industry and is required to act on that certificate whilst 
engaged on work requiring a certificated person shall 
be paid 33 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award but this 
allowance shall not be payable cumulative on the 
allowance for swing scaffolds. 

(16) Spray Application — Painters: A painter 
engaged on all spray applications carried out in other 
than a properly constructed booth, approved by the 
Department of Labour and Industry, shall be paid 33 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(17) Cleaning Down Brickwork: A worker required 
to clean down bricks using acids or other corrosive 
substances shall be supplied with gloves and be paid 30 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 
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(18) Bagging: A worker engaged upon bagging brick 
or concrete structures shall be paid 30 cents per hour 
or part thereof in addition to the rates otherwise 
prescribed in this award. 

(19) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work shall be paid 87 cents per hour or part 
thereof in addition to the rates otherwise prescribed in 
this award. 

(20) Acid Work: A worker required to work on acid 
furnaces, acid stills, acid towers and all other acid 
resisting brickwork shall be paid 87 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award. 

(21) Plasterers using flintcote shall be paid 22 cents 
per hour extra except where flintcote is applied by hawk 
and trowel to walls and ceilings when the rate shall be 41 
cents per hour extra. 

(22) Chemical and Manure Works and Oil 
Refineries: Journeymen and builders' labourers 
working on chemical and manure works or oil 
refineries shall receive 15 cents per hour in addition to 
the prescribed rate. 

(23) Height Money: A worker required to work on a 
chimney stack, spire, tower, radio or television mast or 
tower, air shaft, cooling tower, water tower or silo, where 
the construction exceeds 15 metres in height shall be 
paid for all work above 15 metres, 33 cents per hour or 
part thereof, with an additional 33 cents per hour or part 
thereof for work above each further 15 metres in 
addition to the rates otherwise prescribed in this 
award. 

(24) Swing Scaffold. 
(a) A worker employed— 

(i) on any type of swing scaffold or any 
scaffold suspended by rope or cable, 
or bosun's chair cantilever scaffold; 
or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or angle 
irons at a height of 20 feet or more 
above the nearest horizontal plane. 

shall be paid $2.38 for the first four hours 
or part thereof and 49 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed in this award. 

(b) A solid plasterer when working off a 
swing scaffold shall be paid an additional 
nine cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(25) Plumbing. 
(a) A plumber doing sanitary plumbing work 

on repairs to sewer drainage or 
wastepipe services in any of the following 
places— 
(i) Infectious and contagious diseases 

hospitals or any block or portion of a 
hospital used for the care of or 
treatment of patients suffering from 
any infectious or contagious 
disease. 

(ii) Morgues, shall be paid 33 cents per 
hour or part thereof in addition to the 
rates otherwise prescribed in this 
award. 

(b) A plumber doing work on a ship of any 
class— 
(i) whilst under way; or 

(ii) in a wet place, being one in which the 
clothing of a worker necessarily 
becomes wet to an uncomfortable 
degree or one in which water 
accumulates underfoot; or 

(iii) in a confined space; or 
(iv) in a ship which has done one trip or 

more in a fume or dust-laden 
atmosphere, in bilges, or when 
cleaning blockages in soil pipes or 
waste pipes or repairing brine pipes; 
shall bepaid41 cents perhourorpart 
thereof in addition to the rates 
otherwise prescribed in this award. 

(c) A plumber carrying out pipework in a 
ship of any class under the plates in the 
engine and boiler rooms and oil fule 
tanks shall be paid 85 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(d) A plumber required to enter a well nine 
metres or more in depth for the purpose in 
the first place of examining the pump, 
pipe or any other work connected 
therewith, shall be paid $1.70 for such 
examination and 61 cents per hour 
thereafter for fixing renewing or repairing 
such work. 

(e) Permit Work: Any licensed plumber 
called upon by his employer to use the 
licence issued to him by the Metropolitan 
Water Supply, Sewerage and Drainage 
Board for a period in any week, in 
addition to the rates otherwise prescribed 
in this award. 

(0 Plumbers on Sewerage Work: Plumbers 
or apprentices in their third, fourth or 
fifth year, on work involving the opening 
up of house drains or wastepipes for the 
purpose of clearing blockages or for any 
other purpose, or work involving the 
cleaning out of septic tanks or dry wells, 
shall be paid a minimum of $ 1.76 per day 
in addition to the prescribed rate whilst so 
employed. 

(26) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified 
in accord with the laws and regulations of the State 
of Western Australia to operate explosive powered 
tools is required to use an explosive powered tool 
shall be paid 78 cents foreach day on which he uses 
such tool in addition to the rates otherwise 
prescribed in this award. 

(27) Secondhand Timber: Where whilst working 
with secondhand timber, a worker's tools are damaged 
by nails, dumps or other foreign matter on the timber, 
shall be entitled to an allowance of $1.28 per day on 
each day upon which his tools are so damaged provided 
that no allowance shall be payable under this clause 
unless it is reported immediately to the employer's 
representative on the job in order that the claim may be 
proved. 

(28) Computing Quantities: A worker, other than a 
leading hand, who is regularly required to compute or 
estimate quantities of materials in respect of the work 
performed by others shall be paid $2.38 per day or part 
thereof in addition to the rates otherwise prescribed in 
this award. 

(29) Setter Out: A setter out in a joiner's shop shall be 
paid $3.49 per day in addition to the rates otherwise 
prescribed by this award but where a worker qualifies 
for this allowance and is appointed leading hand he 
shall be paid whichever amount is the higher but not 
both. 
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(30) Detail Worker: A detail worker shall be paid 
$3.49 per day in addition to the rates otherwise 
prescribed in this award but where a worker qualifies 
for this allowance and is appointed leading hand he 
shall be paid whichever amount is the higher but not 
both. 

(31) Spray Painting — Painters. 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) 

applying paint by spraying shall be 
provided with full overalls and head 
covering and respirators by the 
employer. 

(c) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 97 cents per 
day. 

(43) A worker, holding a Third Year First Aid 
Medallion of the St John Ambulance Association, 
appointed by the employer to perform first aid 
duties, shall be paid at the rate of $6.00 per week in 
addition to the prescribed rate. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union 

of Australia. Hospital. Service and 
Miscellaneous WA Branch 

and 
Caris Bros. Pty Limited and Others. 

No. 206 of 1989. 
WATCHMAKERS AND JEWELLERS 

AWARD 1970. No. 10 of 1970. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN 
COMMISSIONER G.J. MARTIN 
COMMISSIONER C.B. PARKS. 

7th day of September 1989. 

Correcting Order. 
WHEREAS an error occurred in the drafting of the 
above Order dated the 28th day of June 1989. the 
following changes are made: 

Clause 30.—Superannuation: Delete subclause 
(l)(b) and insert in lieu the following:— 

(b) Except where the Trust Deed provides 
otherwise employer contributions shall be 
paid on a monthly basis for each week of 
service that the eligible employee completes 
with the employer. 

By the Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

69 W.A.I.G. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

John Anthony Daly 
and 

Minenco Pty Limited. 
No. 2355 of 1989. 

COMMISSIONER G.L. FIELDING. 
1st day of November 1989. 

Order. 
HAVING heard Mr R. Edel (of Counsel) on behalf of 
the Applicant and Mr D.W. John (of Counsel) on behalf 
of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Respondent discover to the Applicant 
all documents in its possession, power or contract 
relating to or containing anything relative to the 
matters in issue in Application 2344 of 1989 by 13 
November 1989. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial 

Relations Act 1979 
and 

In the matter of an application for an extension 
of the time in which an answering statement to 

Application No. A22 of 1989 is to be filed 
in the Commission. 

No. 2546 of 1989. 
COMMISSIONER C.B. PARKS. 

23rd day of November 1989. 

Order. 
WHEREAS an application was made by various 
employers of clerical employees engaged in the 
industry of Retailers or Wholesalers identified in 
Schedule "I" Respondents of the award claimed in 
application No. A22 of 1989; and whereas employers of 
clerical employees engaged in what is described as 
Legal Services in the aforementioned Schedule "I". 
Respondents were joined to this application by consent 
of the applicant union in application No. A22 of 1989; 
and having heard Mrs P.E. Bentley on behalf of the 
Retailers and Wholesalers. Mr L.E. James and Mr V. 
Hockless (both of Counsel) on behalf of the Legal 
Services and Mr G.R. Bartlett on behalf of the 
Federated Clerks' Union of Australia Industrial Union 
of Workers. WA Branch in Chambers. I. the 
undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979 to hereby order and direct — 

(1) That the time allowed for the filing of an 
answering statement to application No. A22 of 
1989 shall, for employers who may reasonably 
be described as respondents in the Legal 



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

Service, or as Retailers, or as Wholesalers in 
Schedule "I", Respondents of the application 
referred to herein, be extended to 31 
November 1989; and 
That any employer covered by this Order who, 
after the date of this Order but within the time 
prescribed by Clause (1) hereof. Files an 
answering statement which objects to the 
award claimed in application No. A22 of 1989 
issuing either in whole or in part shall, if any 
further substantive alternative answering 
statement is proposed, file and serve such 
further statement upon the Federated Clerks' 
Union of Australia Industrial Union of 
Workers. WA Branch on or before 31 January 
1990. 

(Sgd.) C.B. PARKS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2566 of 1989. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a reduction 
of time in which answering Statements to 

Application No. 2565 of 1989 are to be 
filed in the Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2568 of 1989. 
In the matter of the 

Industrial Relations Act 1979 
and 

In the matter of an application for a reduction 
of time in which answering Statements to 

Application No. 2567 of 1989 are to be 
filed in the Commission. 

WHEREAS an application was made by Patrice 
Malphus in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex 
pane before me, I. the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 2567 of 1989, its 
accompanying Statement and this Order on 
Swan Districts Basketball League. 

(2) That an answer to the claim in Matter No. 2567 
of 1989 be lodged in the Commission on the 
10th day of November 1989 shall be lodged 
with the Commission and a copy thereof 
served on Patrice Malphus by the 17th day of 
November 1989. 

Dated at Perth this 13th day of November 1989. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commissioner. 

WHEREAS an application was made by James 
Weatherspoon in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex pane before me. I. the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 
1979. do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 2565 of 1989, its 
accompanying Statement and this Order on 
Swan Districts Basketball League. 

(2) That an answerto the claim in Matter No. 2565 
of 1989 be lodged in the Commission on the 
10th day of November 1989 shall be lodged 
with the Commission and a copy thereof 
served on James Weatherspoon by the 17th 
day of November 1989. 

Dated at Perth this 13th day of November 1989. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Martin 

and 
Abmusic (Aboriginal Corporation). 

No. 2599 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

27th day of November 1989. 

Order. 
HAVING heard Mr R. Castiglione (of Counsel) on 
behalf of the Applicant and MrR. Bayly (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Respondent file and serve on or before 
Tuesday, the 5th day of December 1989 a statement 
of particulars setting out further and better 
particulars with respect to items 4,5, 6 and 7 listed 
in the "Schedule of Further and Better Particulars 
of Notice of Answer and Counter Proposal" in 
Application No. 2497 of 1989. 

[L.S.] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial 

Relations Act 1979 
and 

In the matter of an application for a 
reduction of the time in which an answering 

statement to Application No. 2639 of 1989 
is to be filed in the Commission. 

No. 2640 of 1989. 
COMMISSIONER O.K. SALMON. 

24th day of November 1989. 

Order. 
WHEREAS an application was made by the State 
Energy Commission of Western Australia in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex pane before me I. 
the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct:— 

(1) That the Applicant shall forthwith serve a 
copy of Application No. 2640 of 1989, its 
accompanying Statement and this Order on 
the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; 
the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia; the 
Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch; the 
Construction, Mining and Energy Workers' 
Union of Australia, Western Australian 
Branch; the Shop, Distributive and Allied 
Employees' Association of Western Australia 
and the Transport Workers' Union of 
Australia, Industrial Union of Workers. 
Western Australian Branch, Respondents, 
with respect to the claim in Matter No. 2639 of 
1989. 

(2) That an answer in Application No. 2640 of 
1989 be filed in the Commission by 12.00 p.m. 
on Friday the 24th day of November 1989. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Consolidation by Registrar — 

CLERKS' (WHOLESALE AND 
RETAIL ESTABLISHMENTS) 

AWARD No. 38 of 1947. 

PURSUANT to section 93(6a) of the Industrial 
Relations Act 1979 the following award has been 
consolidated and is published hereunder for general 
information. 

Dated at Perth this 28th day of November 1989. 

(Sgd.) J. CARRIGG, 
Registrar. 

Award No. 38 of 1947. 

1—Title. 
This award shall be known as th Clerks' (Wholesale 

and Retail Establishments) Award No. 38 of 1947 as 
amended and consolidated. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours of Duty. 
8. Overtime. 
9. Meal Allowance. 
10. Holidays. 
11. Rates of Pay. 
12. Annual Leave. 
13. Sick Leave. 
14. Termination of Service. 
15. Reference. 
16. Record. 
17. Board of Reference. 
18. Travelling Time. 
19. Mixed Functions. 
20. Aged and Infirm Workers. 
21. Proportion of Juniors. 
22. Certificate of Age. 
23. General 
24. Right of Entry. 
25. Compassionate Leave. 
26. Deleted. 
27. Long Service Leave. 
28. Location Allowance. 
29. Special Provisions — December 1975. 
30. Maternity Leave. 
31. Shiftwork. 
32. Uniforms. 
33. Traineeships. 
34. Superannuation. 
35. Special Conditions. 

Schedule of Respondents. 

3.—Area. 
The award shall operate within the State of Western 

Australia excepting that portion of the State within the 
20th and 26th parallels of latitude and the 125th and 
129th meridian of longitude. 
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4.—Scope. 
This award shall apply to all workers employed as 

clerks (including telephone attendants and messengers 
where such workers do clerical work) in wholesale and 
retail establishments as carried on by the respondents 
engaged in the industries shown in column 1 of the 
schedule annexed hereto. 

This award shall not apply to any State trading 
concern. 

5.—Term. 
The term of this Award shall be for a period of three 

years commencing as from the beginning of the first pay 
period after the date hereof. (This award was delivered 
on the 3rd day of June 1948.) 

6.—■Definitions. 
For the purpose of this Award — 

(1) "Adult" shall mean a worker 21 years of age 
and over, or a worker who is in receipt of the 
prescribed adult rate of pay. 

(2) Double time" for the purpose of this Award 
means twice the prescribed rate of wage. 

(3) "Wholesale establishment" shall mean any 
warehouse or place where goods are exclusively or 
principally sold for resale and/or where goods are 
sold for consumption and/or use in other 
businesses. 

(4) "Retail Establishment" shall mean any 
establishment where retail mercantile business is 
exclusively or principally carried on. 

7.—Hours of Duty. 
(1) (a) Wholesale [except as provided in subclause 

(2) of this clause] and retail establishments: 
(i) The hours usually worked in each establish- 

ment immediately prior to the 1st day of 
January 1986, shall continue to be observed 
during the currency of this award. 

(ii) Subject to paragraph (b) of this subclause 
the ordinary hours of duty shall not exceed 
38 hours per week and shall be worked at the 
option of the employer, in a five or SVa day 
week. Monday to Saturday, inclusive 
between the hours of 7.00 a.m. and 6.00 p.m. 
Provided where the ordinary hours are 
worked over SVz days the ordinary hours on 
the half day shall conclude no later than 
1.00 p.m. Provided further that in wholesale 
establishments where clerical employees 
work in direct association with other 
employees who ordinarily commence work 
earlier than 7.00 a.m. the spread of hours 
shall be between 6.30 a.m. and 6.00 p.m. 
Monday to Saturday inclusive. 

(iii) Subject to paragraph (b) of this subclause. 
not more than eight ordinary hours shall be 
worked on any day. 

(b) (i) Employees may work later than 6.00 p.m. as 
a consequence of late night trading and may 
work not more than 11 Vi ordinary hours and 
not later than 9.00 p.m. on the day of late 
night trading. 

(ii) In the district of the Shire of Mandurah the 
Union and an employer may agree to a 
different spread of ordinary hours in a retail 
store in order to allow 38 ordinary hours to 
be worked on the days Monday to Friday 
inclusive. 

(iii) In establishments where 19 days or less are 
worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(iv) In establishments where not more than four 
hours are worked on one day of each two 
week cycle up to 40 hours in any one week 
may be worked on one of those two weeks. 

(2) (a) Fruit and Produce Markets, Ice and Ice- 
Cream establishments and Milk and Cream 
establishments: In fruit and produce markets, and ice or 
ice-cream establishments and milk and cream depots, 
or in the establishments of dealers in milk and/or 
cream, the maximum hours of duty to constitute a 
week's work shall, subject to paragraph (b). not exceed 
38 hours to be worked in five or 51/2 day week, Monday to 
Saturday inclusive, at the option of the employer, 
provided that in the case of fruit and produce markets 
the maximum daily spread of 10 hours without 
overtime shall be allowed. 

(b) (i) In establishments where 19 days or less are 
worked in each four week cycle, of 28 days, 
up to 40 hours may be worked in any three 
weeks of such cycle. 

(ii) In establishments where not more than four 
hours are worked on one day of each two 
week cycle up to 40 hours in any one week 
may be worked on one of those two weeks. 

(3) The lunch hour shall be taken at a time mutually 
arranged between the employer and the worker between 
the hours of 11.30 a.m. and 2.30 p.m. provided that the 
maximum period to be worked without a lunch break is 
five hours. One full hour shall be allowed for lunch. 
Provided that by agreement between the Union and the 
employer a lesser period not shorter than 30 minutes 
may be taken. 

(4) In the week commencing on Monday immed- 
iately preceding Easter Day. the week's work in 
ordinary hours shall in respect to any employer bound 
by the Shop Assistants' Award for the area in which his 
business is carried on, be four-fifths of the usual weekly 
hours on the basis of equal time worked on each 
Monday to Thursday inclusive without thereby making 
the employer liable for payment of overtime by reason 
of the fact that in a pay week of which any part of such 
period forms a part, the ordinary hours exceed 38. 

(5) (a) Any work performed as part of the ordinary 
weekly hours of duty of a 51/2 day week worker up to 12 
noon on the day on which the weekly half holiday is 
observed shall be paid for at the rate of time and a 
half. 

(b) Any work performed as part of the ordinary 
weekly hours of duty up to 12 noon on a Saturday shall 
be paid for at the rate of time and a quarter but this 
paragraph shall not apply to a worker entitled to pay- 
ment under paragraph (a) hereof on that Saturday. 
Ordinary hours worked between 12 noon and 6.00 p.m. 
on a Saturday shall be paid for at the rate of time and 
one-half. 

(c) Late work: Any work performed as part of the 
ordinary weekly hours of duty after 6.00 p.m. in retail 
stores on the day of late trading shall be paid for at the 
rate of time and a quarter. 

(6) In those establishments where immediately prior 
to the 1 st day of January 1986 the ordinary hours of duty 
exceeded 38 in any one week the 38 hour week shall be 
implemented by one of the following methods: 

(a) In establishments employing on a regular 
basis 15 or more employees per week an 
employee shall not, unless specific agreement 
exists to the contrary between an employer 
and an employee, be required to work 
ordinary hours on more than 19 days in each 
four week cycle. 

(b) In establishments employing on a regular 
basis more than five employees but less than 
15 employees per week, unless specific 
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agreement exists to the contrary between an 
employer and an employee, an employee may 
only be required to work: 

(i) not more than 19 days' work in each 
four week cycle; or 

(ii) not more than four hours' work on one 
day of each two week cycle; or 

(iii) not more than six hours' work on one 
day in each week. 

(c) In establishments employing on a regular 
basis five or less employees: 

(i) by employees being required to work 
not more than 19 days in each four 
week cycle; or 

(ii) by employees being required to work 
not more than four hours on one day of 
each two week cycle; or 

(iii) by employees being required to work 
not more than six hours on one day of 
each week; or 

(iv) by employees being required to work 
less than eight ordinary hours on each 
day. 

(d) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraphs (a) and (b) of this 
subclause, the Union shall be notified in 
writing no later than seven days prior to the 
implementation of such agreement. 

(e) Any dispute concerning the method of imple- 
mentation shall be referred to the 
Commission for determination. 

(0 An employee shall not be required to work on 
a day or partial day when such a day is the 
rostered day or partial day off for that 
employee, unless such employee elects to work 
on such day. Where an employee so elects, all 
time worked shall be paid for at double time, 
with a minimum payment of four hours at 
double time. 

(g) By agreement, employees may request an 
alternate day to the rostered day off within the 
current cycle for personal reasons. 

(h) Schedules of rostered days off will _ be 
published and displayed in a place accessible 
to staff six months in advance. 

(i) If a public holiday falls on a rostered day off 
due to an employee under placita (i) or (ii) of 
paragraph (b) of this subclause, such 
employee shall be compensated in one of the 
following methods by agreement between the 
employer and the employee; 

(i) payment of an additional day's 
wages; or 

(ii) another day shall be allowed with 
pay within 28 days; or 

(iii) an additional day shall be added to 
the annual leave entitlement. 

(7) (a) Paragraphs (b) and (c) of this clause apply to 
all those establishments where immediately prior to the 
1st day of January 1986 the ordinary hours of duty 
exceeded 38. In the case of establishments where 
immediately prior to the 1st day of January 1986 the 
ordinary hours of duty were 38 hours or less subclauses 
(b) and (c) of this clause may only be applied after that 
date, where an employer introduces a system of working 
ordinary hours on not more than 19 days in each four 
weekly cycle. Where any method of payment other than 
weekly payment by cash had been introduced prior to 
the said date, that alternate method of payment may 
only continue for so long as each employee so paid 
agrees. 

(b) (i) The employer may elect to pay employees in 
cash, by cheque or by means of a credit 
transfer to a bank, building society or credit 
union account in the name of the employee. 
The day that the credit transfer is credited to 
the employee's account shall be deemed to 
be the date of payment. 

(ii) Payment shall be made within three trading 
days from the last day of the pay period a nd 
if in cash or by cheque shall be made during 
the employee's ordinary working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute 
concerning hardship in a particular case 
shall be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly pay 
system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions 
made from the next and subsequent pays 
provided the period for repayment shall not 
be less than 20 weeks, or some other method 
agreed upon by the Union and the 
employer. 

(8) For the purposes of effecting the rostering off of 
workers as provided by this award, ordinary wages may 
be paid either for the actual hours worked each pay 
period or by an amount being calculated on the basis of 
the average of 38 hours per week. 

(9) Notwithstanding the other provisions of this 
clause an employer and the Union may agree that 
ordinary hours shall be worked over 19 days of a four 
week cycle on such other basis as may be agreed. Such 
agreement shall be in writing. 

8.—Overtime. 
(1) Except as hereinafter provided in this clause, all 

time worked on any one day outside the ordinary hours 
of duty shall be paid for at the rate of time and one-half 
for the first two hours and double time thereafter. All 
time worked on a Saturday after 6.00 p.m. or after 1.00 
p.m. if the half day is observed on that day shall be paid 
for at the rate of double time. 

(2) All time worked on Sundays shall be paid for at 
the rate of double time. 

(3) (a) Subject to paragraph (b) hereof all time 
worked on any of the holidays prescribed by this award 
shall be paid for at the rate of double time and a half. 

(b) In fruit and produce markets, ice and ice-cream 
establlishments, milk and cream depots and the 
establishments of dealers in milk and cream, the worker 
shall be paid for work on holidays during "ordinary" 
hours, his ordinary day's pay, plus half time rate for the 
time actually worked and shall in addition be allowed a 
day in lieu to be added to his annual leave, or taken at 
some other time if the worker and employer agree. For 
work in "overtime" hours a worker employed in one of 
the abovementioned establishments shall be paid 
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overtime as provided in paragraph (a) hereof, where the 
time is worked continuously with work in "ordinary 
hours. 

Provided that where the worker and employer 
mutually agree, a worker shall be paid for work on 
holidays in accordance with the provisions of 
paragraph (a) of this subclause. 

(4) Notwithstanding any other provision of this 
clause any recall to work on any day of the week shall be 
paid for with a minimum payment as for three hours at 
overtime rates and time reasonably spent in travelling 
shall be counted as time worked. 

(5) In the computation of overtime each day shall 
stand by itself. 

(6) (a) An employer may require any worker to work 
reasonable overtime at overtime rates, and such worker 
shall work overtime in accordance with such 
requirement. 

(b) No organisation, party to this award, or worker or 
workers covered by this award shall in any way, whether 
directly or indirectly be a party to or concerned in any 
ban, limitation or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(7) Any clerk in receipt of a salary at the rate of 20 per 
centum per week or more in excess of the rate herein 
prescribed for a senior clerk shall be paid at his 
ordinary rate of pay for any overtime worked in lieu of 
the rates prescribed by this clause. 

(8) All time worked on Easter Eve in a retail store 
shall be paid at the rate of double time. 

9.—Meal Allowance. 
In addition to the overtime prescribed in Clause 8.— 

Overtime a meal allowance of $5.00 shall be paid on the 
following basis: 

(1) To an employee who, at the requirement of the 
employer, works two hours or more overtime 
after the completion of the ordinary hours. 

(2) If the employee is required to work after 1.00 
p.m. on a Sunday or any holiday, prescribed 
under this award. 

(3) Late Night Trading Meal Allowance: An 
employee who commences work at or prior to 
1.00 p.m. on the day of late night trading and is 
required to work beyond 6.00 p.m. on that day 
shall be paid a meal allowance of $5.00. 

A part-time employee who at 7 December 
1988 was in receipt of a meal allowance from 
the employer for any work performed after 
6.00 p.m. on the day of late night trading shall 
continue to receive that meal allowance while 
that employee remains employed by the same 
employer until a date agreed by the parties or 
determined by the Industrial Relations 
Commission. 

(4) Provided that in lieu of the payment 
prescribed by this clause an employer may 
supply the employee with a suitable meal. 

10.—Holidays. 
(1) The following days or the days observed in lieu 

shall subject to Clause 8.—Overtime and subject as 
hereinafter provided, be allowed as holidays without 
deduction of pay, namely — New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the 
subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay, and the day for which it is substituted 
shall not be a holiday. 

(3) Where — 
(a) A day is proclaimed as a whole public holiday 

or a half public holiday under section 7 of the 
Public and Bank Holidays Act 1972; 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State. 

That day shall be a whole public holiday or, as the 
case may be, a half public holiday for the purposes of 
this award within the district or locality specified in the 
proclamation. 

(4) (a) When any of the holidays prescribed in this 
clause fall on a day whichfor a full-time employee 
(other than a SVa day employee) is a day of the week 
upon which he or she is usually required to work less 
than one-fifth of his or her ordinary weekly hours of 
duty, such employee shall be allowed time off duty 
without deduction of pay equivalent to the difference 
between the time usually worked (on that day) and one- 
fifth of the ordinary weekly hours of duty. 

(b) In the case of a 51/2 day week employee, if he or she 
usually works less than two-elevenths of his or her 
ordinary weekly hours on such a day, such employee 
shall be allowed time off duty equivalent to the 
difference between the time usually worked (on that 
day) and two-elevenths of the ordinary weekly hours of 
duty. 

(c) Provided that an employee who works overtime 
on such a day shall receive time off equivalent to the 
difference between the time off calculated in 
accordance with paragraphs (a) or(b) of this subclause 
and the hours for which he or she has been paid at 
overtime rates. 

(d) The time off duty is to be allowed either:— 
(i) at a time mutually agreed to between the 

employee and employer or 
(ii) in addition to but not as a part of the annual 

leave to which the employer is entitled 
pursuant to Clause 12.—Annual Leave of the 
Award. 

(5) The provisions of this clause shall not apply to 
casual employees. 

11.—Rates of Pay. 
(1) The following shall be the minimum rates of 

wages per week to employees covered by this award 
from the beginning of the first pay period commencing 
on or after the dates specified in subclauses (2) and (3) of 
this clause. 

(2) Adult Employees (rate per week): 
7/12/88 1/2/89 10/4/89 

S S S 
(a) At 21 years of age 306.20 312.30 322.30 

At 22 years of age 301.20 316.40 326.40 
At 23 years of age 313.80 320.10 330.10 
At 24 years of age 317.50 323.90 333.90 
At 25 years of age 321.80 328.20 338.20 

(b) Adult stenographers, compto- 
meter or calculating or ledger 
machine operators shall, in 
addition to the rates set out 
in paragraph (a) of this 
subclause. receive 3.80 3.90 3.90 

(c) Senior Clerks (classified as 
such or in default of agree- 
ment. by the Board of 
Reference 327.50 334.10 344.10 
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(3) Junior Employees: 
(a) Percemagc oi'the rate for an 

adult employee at 21 years 
of age per week — 

At 15 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(b) Junior stenographers, comptometer or calculating or ledger machine 
operators shall receive in addition to the rates set out in paragraph (a) 
of this subclausc the following amounts — 

7/12/88 1/2/89 10/4/89 
S S S 

At 17 years of age 0.70 0.70 0.70 
At 18 years of ace 1.00 1.00 1.00 
At 19 years of uae 2.20 2.30 2.30 
At 20 years of age 3.20 3.30 3.30 

(4) (a) Casual clerks may be employed at an hourly 
rate for a lesser period than four weeks and shall be paid 
while so employed 25 per cent in addition to the rates 
prescribed above, with a minimum engagement of four 
hours: Provided that, notwithstanding anything 
contained in this subclause, the basis and terms of 
employment of casual clerks may be varied in any 
particular case by agreement in writing between the 
employer and the union. 

(b) Subject to any agreement between the employer 
and the employee to the contrary subclause (6) of 
Clause 7.—Hours shall not apply to casual 
employees. 

(5) (a) Part-time employees may be employed 
following written notification by the employer to the 
union, at an hourly rate for a lesser period per week than 
the hours usually worked in each establishment. 

(b) Provided however, that if the union should object 
to the employment by any employer of a part-time 
employee such objection must be made within 48 hours 
from the time of the union receiving such application 
from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment of annual leave and sick pay for part- 
time employees shall be strictly related proportionately 
.in accordance with the number of hours worked, to the 
conditions prescribed in each establishment for full- 
time employees. 

(e) Subject to any agreement between the employer 
and the employee to the contrary subclause (6) of 
Clause 7.—Hours shall not apply to part-time 
employees. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary 
wage shall be allowed annually to a worker by his 
employer after a period of 12 months' continuous 
service with such employer. 

(2) (a) During a period of annual leave a worker 
shall be paid a loading of l71/2 per cent calculated on his 
ordinary rate of wage. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(c) A worker in receipt of a weekly wage prescribed 
by this award for the classification of "Senior Clerk" 
with the addition of 20 per cent may be employed on the 
basis that the annual leave loading prescribed in 
paragraph (a) hereof may be calculated on a rate other 
than his ordinary rate provided that such rate is not less 
than the Senior Clerk's rate. 

This paragraph only applies to a worker who has 
signed a statement in his own handwriting to this effect 
at the time of his engagement or to a worker employed 
on this basis prior to 30 April 1981. 

(3) If any award holiday falls within a worker's 
period of annual leave and is observed on a day which 
in the case of that worker would have been an ordinary 
working day, there shall be added to that period one 
day, being an ordinary working day, for each such 
holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully leaves 
his employment, or his employment is terminated by 
the employer through no fault of the worker, the worker 
shall be paid one-thirteenth of a week's pay at his 
ordinary rate of wage in respect of each completed week 
of continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) hereof, a worker whose 
employment terminates after he has completed a 12 
monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment in lieu 
of that leave or, in a case to which subclause (10) of this 
clause applies, in lieu of so much of that leave as has not 
been allowed, unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(5) Any time in respect of which a worker is absent 
from work, except time for which he is entitled to claim 
sick pay, or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the 
purpose of determining his right to annual leave. 

(6) In special circumstances and by mutual consent 
of the employer, the worker and the union concerned, 
annual leave may be taken in not more than two 
periods. 

(7) Every worker shall be given and shall take annual 
leave within nine months after the date it falls due. 

(8) No worker shall be required to proceed on annual 
leave unless at least two weeks' prior notice is given. The 
employer shall, as far as practicable, arrange to grant 
annual leave to suit the convenience of the worker. In 
the event of disagreement on any proposed alteration to 
annual leave arrangements once they are made by an 
employer and worker the matter shall be determined by 
a Board of Reference. 

(9) The provisions of this clause shall not apply to 
casual workers. 

(10) Notwithstanding anything else herein 
contained an employer who observes a Christmas 
closedown for the purpose of granting annual leave 
may require a worker to take his annual leave in not 
more than two periods but neither of such periods shall 
be less than one week. 

13.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at 

the place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal 
ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
worker's services terminate, if before the end of that year 
of service, to the extent that the worker has become 
entitled to further paid sick leave during that year of 
service. 
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(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
worker if the absence by reason of personal ill health or 
injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that a worker shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury and 
the estimated duration of the absence. Provided that 
such advice, other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate 
from a medical practitioner with respect to absences of 
two days or less unless after two such absences in any 
year of service the employer requests in writing that the 
next and subsequent absences in that year if any, shall 
be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when the worker is absent on annual leave and a worker 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance 
with subclause (3) of this clause if the worker is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may 
be taken at another time mutually agreed to by the 
employer and the worker or, failing agreement, shall be 
added to a worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 12.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12.—Annual Leave shall 
be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and a worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions 
published in Volume 59 of the Western Australian 
Industrial Gazette at pages one to six, the paid sick leave 

standing to the credit of the worker at the date of 
transmission from service with the transmittor shall 
stand to the credit of the worker at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation and 
Assistance Act nor to workers whose injury or illness is 
the result of a worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

14.—Termination of Service. 
(1) The employment of any worker shall be 

terminable by one week's notice on either side: 
Provided that a worker may be summarily dismissed for 
gross misconduct, in which case he shall be paid up to 
the time of dismissal only. 

(2) (a) Notwithstanding the provisions of subclause 
(1) hereof the employer may stand down without pay 
any worker who cannot be usefully employed because 
of any strike, ban, limitation or restriction on the 
performance of work by workers, or any union, 
association, or organisation, or because of any break 
down or failure of the employer's machinery which the 
employer could not reasonably have prevented. 

(b) The provisions of paragraph (a) of this subclause 
shall not be applied unless and until the ordinary hours 
in which the worker cannot be usefully employed 
because of a strike, ban, limitation or restriction on the 
performance of work or a break down or failure of the 
employer's machinery exceeds four. 

15.—Reference. 
On leaving the employ of an employer the worker 

shall be given a reference setting out length of service 
and duties performed. 

16.—Record. 
A record shall be kept in each establishment by the 

employer, wherein shall be entered: 
(a) the name and address of each worker; 
(b) the age of each worker if under 25 years; 
(c) the nature of the work performed by the 

worker; 
(d) the wages, and the overtime (if any) paid each 

week and such record shall, if correct, be 
signed at least once weekly by the worker. 

Such record shall be open to the inspection of a duly 
accredited representative of the Union during usual 
business hours. 

17.—Board of Reference. 
(1) The Commission hereby appoints for the 

purposes of this award a Board of Reference consisting 
of a Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned to the 
function of allowing, approving, fixing, determining or 
dealing with any matters of difference between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, determined or 
dealt with by a Board of Reference. 

18.—Travelling Time. 
(1) When a worker is required to work temporarily at 

a location other than his usual place of duty, any excess 
fare over that which he normally incurs shall be paid by 
the employer. 
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(2) When a worker is engaged at such a distance that 
he cannot return at night, suitable board and lodging 
shall be found at the employer s expense. 

(3) All travelling time outside ordinary working 
hours shall be paid for at ordinary rates up to a 
maximum of 12 hours in any 24 hour period from the 
time of starting on the journey: Provided that when the 
travelling is by coastal boat not more than eight hours 
shall be paid for in any such period. 

(4) Notwithstanding the other provisions of this 
clause a worker may not be required to work 
temporarily at a location other than his usual place of 
duty for more than three months of any 12 months 
period without his written consent. 

19.—Mixed Functions. 
A worker relieving another worker who is engaged on 

a higher class of work carrying a higher minimum rate 
of pay for a period of not less than, one week 
continuously shall be paid the higher minimum rate 
appropriate to the position whilst so employed. 

20.—Aged and Infirm Workers. 
(1) Any worker who by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board of 
Reference and pending the decision of the Board, the 
worker shall be entitled to work for and be employed at 
the proposed lesser rate. 

21.—Proportion of Juniors. 
The proportion of juniors that may be employed shall 

be: 
(a) Where no adult worker is employed one junior 

may be employed; 
(b) Where the number of adult workers employed 

does not exceed 12 the proportion of juniors 
that may be employed shall not exceed two to 
one; 

(c) Where the number of adult workers employed 
exceeds 12 the proportion of juniors that may 
be employed in respect of the excess shall not 
exceed three to each two adult workers. 

Provided that employers previously conforming to 
the Proportion of Juniors clause, the foregoing shall not 
necessitate the dismissal of any person employed at the 
date of this amendment, and it shall not constitute a 
breach of this clause if the retaining of existing staff 
does not conform to the aforesaid proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

22.—Certificate of Age. 
Male workers 25 years of age and under, and female 

workers 23 years of age and under, upon being engaged 
shall furnish the employer with a certificate showing 
the following particulars:— 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; 
(d) class of work performed for each previous 

employer. 
No worker shall have any claim upon any employer 

for additional wages in the event of any of the above 
particulars being wrongly stated on the certificate. If 

any worker shall wilfully mis-state his age in the 
certificate then he alone shall be guilty of a breach of 
this award. 

23.—General. 
(1) In the event of the death of a worker, the cash 

equivalent of all annual leave due at the time of death 
shall be paid to the workers dependants or personal 
representative. 

(2) No worker shall, as a result of the operation of this 
award, suffer any loss of salary which he or she may 
have enjoyed to the date of this award. 

(3) On the pay day each worker shall have endorsed 
on the pay envelope the amount of ordinary salary or 
wages due, details of the overtime due for that pay 
period, details of all deductions made from the gross 
earnings, and the net amount payable shall be 
shown. 

24—Right of Entry. 
A duly accredited representative of the Union shall 

be permitted to interview any worker on legitimate 
Union business on the business premises of his 
employer during the recognised meal hour of the 
worker with the permission of his employer (which 
permission shall not be unreasonably withheld) but 
this permission shall not be exercised more than once 
in any one week without the consent of the employer. 

25.—Compassionate Leave. 
(1) A worker shall, on the death of the spouse, father, 

mother, brother, sister, child, step-child, or guardian of 
dependent children of the worker be entitled to leave up 
to and including the day of the funeral of such relation; 
such leave, for a period not exceeding two days in 
respect of any such death, shall be without loss of any 
ordinary pay which the worker would have received if 
he had not been on such leave. 

(2) The right to such paid leave shall be dependent 
on compliance with the following conditions: 

(a) The worker shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation, and in respect of a death overseas of a 
prescribed relative, the worker shall provide to 
his employer such evidence that he is 
attending the funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the worker to his employer. 

(c) The worker shall not be entitled to leave under 
this clause in respect of any period which 
coincides with any other period of leave 
entitlement under this award or otherwise. 

26.—Preference to Unionists. 
Deleted by section 88(3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No. 2) 1984. 

27.—Long Service Leave. 
The Long Service Leave provisions in Volume 59 of 

the Western Australian Industrial Gazette at pages one to 
six inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

28.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 11.—Rates of 
Pay of this award, an employee shall be paid the 
following allowances when employed in the towns 
described hereunder. 
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Agnew 
Argyle (See subclause 12) 
Balladonia 
Barrow Island (See subclause 13) 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mount Magnet 
Mundrabilla • 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Teller 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) a dependant shall be paid double the allow- 
ance prescribed in subclause (1) of this 
clause. 

(b) a partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is receiving by 
way of a district or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 66 and two-third per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of this 
clause, but on 31 December 1987 was in receipt of an 
amount in excess of that under General Order 603 of 
1987, that employee shall continue to receive the 
allowance at the higher rate until 1 July 1988 when the 
difference between the rate being paid and that due 
under subclause (2) of this clause shall be reduced by 33 
and one-third per cent; the difference remaining on 1 
January 1989 shall be reduced by 50 per cent from that 
date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, 
apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for 
the period of such leave the location allowance to which 
he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he/she shall only be paid location allowance for the 
period of such leave he/she remains in the location in 
which he/she is employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a 
"dependant" as prescribed in paragraph (a) of 
this subclause who receives a district or 
location allowance which is less than the 
location allowance prescribed in subclause(l) 
of this clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) of this clause 
shall be such amount as may be agreed between 
Australian Mines and Metals Association, the 
Confederation of Western Australian Industry and the 
Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the 
Commission. Provided that, pending any such 
agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect 
of reducing any 'district allowance' payable to any 
employee subject to the provision of this award whilst 
that employee as as 1 June 1980 remains employed by 
his/her present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the IstdayofJulyof each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest 10 cents. 
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(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed 
circumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be half the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. Except for the 
location allowance prescribed under subclause (1) the 
terms of this clause shall not apply where they are 
inconsistent with the terms of Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981. 

29.—Special Provisions — December 1975. 
Notwithstanding the provisions of this award the 

following provisions shall only apply to employers to 
which sections 85,89 and 91 of the Factories and Shops 
Act apply, with the exception of shops in those areas 
which have been granted approval under section 92A of 
the Factories and Shops Act for hours other than those 
prescribed by sections 85,89 and 91 of the Factories and 
Shops Act. 

(a) A worker who would normally work ordinary 
hours on Saturday, 27 December 1975 shall not be 
required to so work and there shall be no entitlement to 
payment for the time not worked on that day, provided 
that an employer may require a worker to make up the 
time which would be ordinarily worked on that day, 
between the hours of 8.30 a.m. and 5.30 p.m. during the 
period commencing 22 December 1975 and ending 9 
January 1976 and payment shall be made at the 
ordinary rate for that time. 

(b) In the event of a worker being required to work 
between the hours of 7.20 a.m. and 12 noon on Saturday, 
27 December 1975 such worker shall be entitled to 
payment at the rate of double time and a half for all time 
so worked. 

(c) This clause shall not apply to workers employed 
in the establishments mentioned in subclause (2) of 
Clause 7.—Hours. 

30.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided 
that she has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon 
casual or seasonal work. 

(b) Maternity Leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement and 
a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the 
presumed date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks 
arising out of the pregnancy or hazards connected with 
the work assigned to the worker make it inadvisable for 
the worker to continue at her present work, the worker 
shall, if the employer deems it practicable, be 

, transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of 
subclauses (7). (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of a worker terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at a time nominated by 
the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks 
other than by the birth of a living child 
then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 
qualified medical practitioner certifies 
as necessary before her return to 
work. 
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(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she 
may take such paid sick leave as to which she 
is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a 
duly qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity lea^ s'nill include special 
maternity leave, 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the 
position which she held immediately before 
proceeding on such leave or, in the case of a 
worker who was transferred to a safe job 
pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled 
to a position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long 
service leave), shall not be available to a 
worker during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with 
this award. 

(b) An employer shall not terminate the 
employment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 

available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position 
as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Employees. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the worker who is being replaced. 

(c) Before an employer engages a person to 
replace a worker temporarily promoted or 
transferred in order to replace a worker 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the worker who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause 
except where her employment continues 
beyond the 12 months qualifying period. 

31.—Shift Work. 
(1) (a) An employee may be engaged on shift work in 

accordance with the provisions of this clause. 
(b) An employer shall give not less than seven days 

written notice to the Union that he proposes, to 
introduce a system of shift work. For the notice to be 
valid it shall fully detail the system to be worked and 
shall include the names and addresses of the persons to 
be employed and the starting and finishing times of 
each shift to be worked. 

(c) In the case where shift work is worked without 
such notice having first been given the worker shall be 
paid as if he were a day worker under the other 
provisions of this award, provided that this shall not 
apply with respect to shifts introduced by an employer 
prior to the 8th day of June 1984. 

(d) The provisions of this clause are to be read in 
conjunction with the other provisions of this award 
provided that in the event of conflict between 
provisions the requirements of this clause shall 
prevail. 

(2) Shift Loadings. 
(a) Subject to paragraph (b) hereof a loading of 15 

per cent on the ordinary rate shall be paid for 
time worked on afternoon or night shift as 
defined hereunder: 

(i) Afternoon shift — commencing 
between 12 noon and 6.00 p.m. 

(ii) Night shift — commencing between 
6.00 p.m. and 4.00 a.m. 

(b) Liberty is reserved to the Union to apply to the 
Commission for a higher shift loading for 
employees unable to rotate afternoon and/or 
night shift with day shift. 

(c) This subclause shall not apply to any work 
performed on Saturdays, Sundays or holidays 
as prescribed by this award. 

(3) Saturday, Sunday and Holiday Shift Loadings. 
(a) All ordinary hours worked on a Saturday shall 

be paid for at the rate of time and one-half, 
ordinary hours worked on a Sunday shall be 
paid for at the rate of time and three- 
quarters. 
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(b) All work performed on a holiday prescribed 
by this award shall be paid for at the rate of 
double time and one-half. 

(4) Day in Lieu: When a shift worker is rostered off 
duty on a holiday prescribed by this award he shall be 
allowed a day in lieu with pay to be added to his annual 
leave or to be taken at some other time as mutually 
agreed between himself and the employer. 

(5) Additional Leave: A continuous shift worker who 
is rostered to work regularly on Sundays and holidays 
shall be allowed one week's leave in addition to the 
annual leave to which he is otherwise entitled under this 
award, provided however that where a worker is 
proceeding on annual leave or whose services are 
terminated has been engaged for part of the 12 
preceding months period on a roster as aforesaid he 
shall be entitled to one-twelfth of a week for each 
completed month he is continuously so engaged added 
to his normal entitlements. 

(6) Roster: Workers shall work their ordinary hours 
according to a roster which shall be updated by the 
employer so that a worker always has at least one week's 
notice of times to be worked. The roster shall not be 
altered with less than one week's notice to the workers 
concerned. Hours worked outside the roster hours shall 
be deemed overtime and paid at overtime rates, 
provided that overtime rates shall not be payable as a 
result of any excess hours bei ng worked by a worker that 
are occasioned by arrangements between the workers 
themselves, 

(7) Leave Loading: During a period of annual leave a 
worker shall be paid a loading of \1V2 per cent 
calculated on his ordinary wage as prescribed. Provided 
that where a shift worker would have received shift 
loadings had he not been on leave during the relevant 
period and such loadings would have entitled him to a 
greater amount than the loading of l71/2 per cent then 
the shift loadings shall be added to his ordinary wage as 
prescribed in lieu of the l71/2 per cent loading. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(8) Sequence. 
(a) Where any particular work is carried out on 

shifts other than day shift, and less than five 
consecutive afternoon or five consecutive 
night shifts are worked, then employees 
employed on such afternoon or night shifts 
shall be paid at overtime rates. 

Provided that where the ordinary hours of 
work normally worked in an establishment 
are worked on less than five days then the 
provisions of paragraph (a) shall be as if four 
consecutive shifts were substituted for five 
consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by 
reason of the fact that work is not carried out 
on a Saturday or Sunday or any other day that 
the employer observes a shut down for the 
purpose of allowing a shorter working week or 
on any holiday. 

(9) Overtime: All overtime worked by continuous 
shift workers shall be paid for at the rate of double time 
except for work on holidays prescribed by this award 
which shall be paid for as prescribed by the Overtime 
clause. 

(10) Hours: The ordinary hours of duty shall not 
exceed eight hours per clay, inclusive of 30 minutes crib 
time to be worked consecutively and shall not exceed 80 
hours in any two weeks provided that: 

(i) A worker shall not be rostered for duty shifts 
for more than seven consecutive days, and 

(ii) A worker's rostered days off shall not be single 
days. 

32.—Uniforms. 
Any employer who or which after the 20th day ofMay 

1985 requires an employee to wear a uniform for the 
purpose of his or her employment for the first time in 
that employment shall supply such uniform or pay for 
its purchase and such uniform shall remain the 
property of the employer. 

For the purpose of this clause "a uniform" shall mean 
any outer wearing apparel which is distinctive to the 
employer's business either by bearing an embroidered 
or other permanent form of logo or business name or 
being outer wearing apparel of identical style, cut or 
design and colour for all of the employees required to 
wear such a uniform. 

Any matter of disagreement between an employer 
and his employee(s) upon the application of the 
provisions of this clause shall be referred to a Board of 
Reference for hearing and determination. 

33.—Traineeships. 
(1) Scope: This clause shall apply to a trainee 

employed under the Australian Traineeship System by 
an employer approved by the State Management 
Committee. 

(2) Definitions: For the purpose of this clause: The 
"Australian Traineeship System" means a structured 
system of on the job training with an employer and off 
the job training in a Technical and Further Education 
College or other training provider approved by the State 
Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to section 37D of the Industrial and 
Commercial Training Act 1975 and approved by the 
State Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management 
Committee and registered pursuant to section 37D of 
the Industrial and Commercial Training Act 1975. 

"State Management Committee" means a 
Committee comprising representatives from the 
Confederation of Western Australian Industry, the 
Trades and Labor Council of Western Australia, 
Technical and Further Education (TAPE) and the 
relevant Federal and State Government Departments 
which approve traineeship arrangements by agreement 
of each of the parties. The State Management 
Committee may be established pursuant to the 
provisions of the Industrial and Commercial Training 
Act 1975 or any amendment to or substitution of that 
Act, provided that any Committee or body established 
in lieu of the State Management Committee has the 
same representative structure and decision making 
processes as that Committee. 

34.—Superannuation. 
(1) Definitions: In this clause: 

(a) "Approved Occupational Superannuation 
Fund" means a superannuation fund which 
complies with the Occupational 
Superannuation Standards Act 1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail 

Employees' Superannuation Plan; or 
(ii) Westscheme; or 
(iii) any other approved occupational 

superannuation fund; or 
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(iv) any other approved occupational 
superannuation fund to which an 
employer or employee who is a 
member of the religious fellowship 
known as Brethren elects to 
contribute. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary 
payments where appropriate, in charge rates, 
shift penalties and any over award payments, 
together with any other all purpose allowance 
or penalty payment for work in ordinary time 
and shall include in respect to casual 
employees the appropriate casual loadings 
prescribed by this award, but shall exclude 
any payment for overtime worked, vehicle 
allowances, fares or travelling time 
allowances (including payments made for 
travelling relating to distant work), 
commission or bonus. 

(d) "Eligible Employee" means an employee 
whose employment is regulated by this Award, 
who has completed one month's continuous 
service with the employer, who becomes a 
member of the fund, and for whom three per 
cent of ordinary time earnings equals $2.00 per 
week or more. The sum of $2.00 shall be 
increased to correspond to increases in 
administrative charges in Westscheme from 
time to time. 

(e) "Trustee" means the trustee of the relevant 
fund. 

(2) Choice of Fund. 
(a) Existing employers as at the date of this order 

must notify the Union of the fund in subclause 
(l)(b)(iii) to which they intend to contribute 
and the date of commencement of 
contributions. 

(b) The Union must be notified in writing of the 
choice of fund and the date of commencement 
of contributions referred to in paragraph (a) 
within 30 days of the date of this order. 

(c) Future employers must notify in writing the 
Union of the fund in subclause (l)(b)(iii) into 
which they intend to contribute and the 
intended date of the commencement of 
contributions at least 30 days prior tq the 
payment of the first contributions to the 
fund. 

(d) Within 30 days of the notice referred to in 
paragraphs (b) and (c) the Union may 
challenge the suitability of the proposed fund 
by notifying both the Commission and the 
employer of a dispute. 

(3) Contributions. 
(a) An employer shall, subject to subclauses (11) 

and (12), contribute to a fund referred to in 
subclause (l)(b) in respect of all eligible 
employees an amount equal to three per cent 
of each employee's ordinary time earnings 
each week with effect from the first pay period 
on or after 1 July 1989, or the employee's 
commencement date, whichever is the later. 

(b) Employer contributions together with any 
employee deductions shall be paid monthly 
for pay periods completed in each month. 
Provided that payments may be made at such 
other times and in such other manner as may 
be agreed in writing between the Trustee of the 
Fund and the employer from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or 

unauthorised absences; or 

(ii) annual leave or any other payments 
paid out on termination. 

(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the 
payment required to be made to a fund may be 
calculated on a basis agreed in writing between the 
Union and the employer. 

(5) Employer to Continue Participation: An 
employer who participates in the fund shall not cease 
participation in the fund whilst employing any eligible 
employee. 

(6) Cessation of Contributions: The obligation of the 
employer to contribute to the fund in respect of an 
eligible employee shall cease on the last day of an 
eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund. 
(a) Where an employer has failed to m ake 

application to participate in a fund or has 
failed to make payments to a fund, the 
employer shall be required to make 
application to participate in a fund or to make 
payments to a fund within seven days of the 
failure being brought to the employer's 
attention by any person. 

(b) Where there has been a failure to make 
application to participate in a fund, upon 
acceptance by the trustee the employer shall 
make a once only contribution to a fund in 
respect of each eligible employee equivalent to 
the contributions which would otherwise have 
been payable in accordance with this clause. 

(c) Where there has been a failure to make 
payments to a fund the employer shall make a 
once only contribution to a fund in respect of 
each eligible employee equivalent to the 
contributions which the employer has failed 
to pay. 

(8) Employees' Additional Voluntary Contribu- 
tions. 

(a) Where the rules of the fund allow an eligible 
employee to make additional contributions an 
eligible employee may elect to make 
additional contributions to the fund and the 
employer shall, where an election is made 
upon the direction of the employee deduct 
contributions from the employee's wages and 
pay them to the fund in accordance with the 
direction of the employee and the rules of the 
fund. 

(b) If three per cent of an employee's ordinary 
time earnings are less than $2.00 and the 
employee elects: 

(i) to make voluntary contributions to the 
fund; or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be 
payable to the fund. 

(9) Existing Superannuation Arrangements: No 
employer shall be excluded from this clause on the 
basis of existing voluntary superannuation 
arrangements. 

(10) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any or all 
of the parties to this award from entering into other 
awards or agreements which have the effect of 
superseding the superannuation provisions contained 
in this clause. 

(11) Suspension. 
(a) Where, pursuant to subclause (2)(d) the Union 

challenges an employer's choice of fund, the 
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employer shall not make contributions to that 
fund until the dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to 
paragraph (a) shall be made to the appropriate 
fund in accordance with subclause (3)(a) 
following the resolution of the dispute by the 
Commission. 

(12) Employee Entry into Fund. 
(a) The employer must provide an employee with 

an application to join a fund within 14 days of 
the operative date of this clause or within 14 
days of an employee commencing 
employment, whichever is the later. 

(b) The employer is not obliged to make 
contributions to a fund: 

(i) where an employee has completed a 
letter of denial; or 

(ii) where an employee has not completed 
and returned the application referred 
to in paragraph (a) within 28 days of the 
operative date of this clause or within 
28 days of an employee commencing 
employment, whichever is the later. 

Provided that an employer shall 
make contributions to a fund from the 
date on which the employee 
subsequently completes an application 
form. 

(c) If the employer fails to provide the employee 
with the application form referred to in 
paragraph (a) within the time prescribed in 
that paragraph the employer shall be obliged 
to make contributions as if the application 
had been provided within the prescribed time, 
provided that the employee returns the 
application within 14 days of being provided 
with the application by the employer. 

(d) The letter of denial shall be in the following 
form: 

To (employer) 
I have received an application for 

membership of the non-contributory 
Superannuation Fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf; 
and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation without 
my consent. 

However, I do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date) 
(e) A copy of the letter of denial shall be 

forwarded to the Union. 

(13) Preservation: The provisions of this clause shall 
not apply to any employer who has entered into an 
arrangement to pay superannuation contributions into 
any other approved occupational superannuation fund 
and such arrangement has been ratified by either the 
Western Australian Industrial Relations Commission 
or the Australian Industrial Relations Commission. 

35.—Special Conditions. 
(1) This clause shall apply to the employers named 

in this subclause and to their employees employed 
pursuant to the provisions of this award. 

(a) Myer Stores Ltd (Incorporated in Victoria) 
First Floor 
569 Wellington Street 
Perth WA 6000 

(b) Coles Myer Ltd 
Bannister Road 
Canning Vale WA 6155 

(c) K-Mart 
Bannister Road 
Canning Vale WA 6155 

(d) Target Australia Ltd 
State Office 
Alexandra Place 
Bentley WA6102 

(e) Woolworths (WA) Ltd 
Regional Office 
123 Kewdale Road 
Kewdale WA6105 

(1) FAL 
18 Miles Road 
Kewdale WA 6105 

(2) The employer shall pay to each employee an 
amount of $9.00 per week in addition to the rates 
prescribed in Clause 11.—Rates of Pay for all purposes 
of the award. Juniors shall be paid the proportionate 
amount in accordance with Clause 11.—Rates of Pay. 

(3) The provisions of:— 
(a) Clause 7.—Hours of Duty subclause 

(l)(a)(i); 
(b) Clause 9.—Meal Allowance, second 

paragraph of subclause (3); and 
(c) Clause 11.—Rates of Pay. subclause (5) 

paragraphs (a), (b) and (c); 
shall not apply to employers referred to in subclause (1) 
of this clause. 

(4) Where an employee is required by the employer 
to work on a scheduled roster day off, such employee 
shall be paid at time and a half for the first two hours 
and double time thereafter. 

(5) A casual clerk may be employed for a period of 
four weeks or more to replace an employee absent on 
sick leave, annual leave, long service leave and workers' 
compensation. Casual clerks shall be engaged for a 
minimum of three hours. 

(6) (a) Part-time employees may be employed at an 
hourly rate for a lesser period per week than the hours 
usually worked in each establishment, with a minimum 
daily engagement of three hours. 

(b) Payment of annual leave and sick leave for part- 
time employees shall be strictly related proportionately 
to the number of hours worked by full-time employees 
in each establishment. 

(7) By mutual agreement between the employer and 
employee, rostered days off may be accrued up to a 
maximum of five and may be taken in blocks of up to 
five days at any one time. 

(8) Schedules of rostered days off shall be published 
and displayed in a place accessible to staff one month in 
advance. 
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(9) In lieu of the meal allowance prescribed in 
Clause 8.—Meal Allowance, the amount of the meal 
allowance shall be $5.90 with effect from the beginning 
of the first pay period commencing on or after 30 
October 1989. 

(10) (a) The calculator allowance prescribed by 
Clause 11.—Rates of Pay shall apply only to employees 
in receipt of such allowance at the date of this Order. 

(b) Such calculator allowance shall be reviewed 
consistent with the Structural Efficiency Principle 
where a career structure based on actual skill 
requirements and training necessary to undertake 
specific functions is resolved. 

(c) Should the Structural Efficiency Review not be 
completed by 31 January 1991, the Union shall enter 
into discussions with employers for the purpose of 
removing the allowance. 

(11) Where the provisions of this clause conflict with 
any other provisions contained in this award, the 
provisions of this clause shall prevail. 

Dated at Perth this 3rd day of June 1948. 

Schedule I.—Wholesale. 
Industry Representative 

1. Ale. Beer and Stout Swan Brewery Co Ltd. 25 Baile Road. Canning 
Brewing. Dealing Vale. 6155: The Redcastle Brewery. Great 
and/or Selling Eastern Highway, Victoria Park. 61(X). 

2. Aircraft Materials Aeronautical Supply Co Pty Ltd. 144A 
and/or Parts. Dealing William Street. Perth. 
and/or Selling 

3. Aerated Waters. BCD Picsse Ltd. 200 Wellington Street. Perth: 
Cordials. Manufactur- Golden West Aerated Water Co. 19 Miles 
ing. Dealing and Road. Kewdale. 6105. 
Selling 

4. Agents. Indent and/or Andrews Bros Pty Ltd. 770 Hay Street. Perth; 
Manufacturers Brown and Durcau Pty Ltd. 170 Wellington 

Street. Perth: Davidson and Son Ltd. 359 
Murray Street. Perth: F.V. Berti and Co. 18 
Howard Street. Perth: Gollin and Co Pty Ltd. 
1004 Hay Street. West Perth: Hamer and Co. 
10 Irwtn Street. Perth: Hardie Trading Pty Ltd. 
37 Bclmont Avenue. Beimont. 6104: Makower. 
McBeath and Co Pty Ltd. 77 William Street. 
Perth: McGlew and Co. 25 Howard Street. 
Perth; W.L. Potter. 97 William Street. Perth: 
A.G. Rains and Co. 48 King Street. Perth: 
Roland Smith and Co Ltd. 356 Murray Street. 
Perth: R.J. Sharpe. 860 Hay Street. Perth. 

5. Agents. Newspaper Gordon and Gotch (Aust) Ltd. Parry Street, 
and Periodicals. Perth. 
Dealing and/or 
Selling 

6. Agents. Pastoralists Connor. Doherty and Durack Ltd. 20 Howard 
and/or Stock and Street. Perth: Emmanuel Bros Ltd. 85 St 
Station Owners George's Terrace. Perth. 

7. Auctioneering. Fruit Bcrryman and Langley. Metro Markets. West 
Produce. Meat. Eggs Perth: Burridge and Warren Ltd. 229 Stirling 
and Poultry Highway. Claremont. 6010: Scanlon and 

Simper Ltd. Municipal Markets. Fremantle. 
6160. 

8. Asbestos Goods Manu- James Hardie and Co Pty Ltd. Rutland 
facturing. Dealing Avenue. Welshpool. 6105. 
and/or Selling 

9. Artificial Manure Cuming Smith and Ml Lyell Farmers' 
Manufacturing, and/or Fertilizers Ltd. 133 St George's Terrace. Perth: 
Dealing Cresco Fertilisers (WA) Ltd. 133 St George's 

Terraee. Perth. 
10. Bed and/or Bedding J. Gadsden Pty Ltd. Ladner Street. O'Connor, 

and/or Bedstead 6163: Poveys Pty Ltd. 415 Scarborough Beach 
Manufacturing Road. Osborne Park. 6017. 
and/or Dealing 

11. Brewers Sundries. F.A. Henriques Ltd. 32 King Street Perth. 
Dealing and/or 
Selling 

12. Baking Brown and Burns Ltd. 386 Hay Street. 
Subiaco. 6008. 

13. Bacon Curing and/or Foggitt Jones Pty Ltd. Clayton Street. Bellevuc. 
Dealing 6056: Watsons Supply Stores. 31 High Street. 

Fremantle. 6160. 
14. Bag. Sack and/or Joyce Bros (WA) Ltd. Forsyth Street. 

Dealing O'Connor. 6163. 
15. Bark and Mallet Joyce and Watkins. 10 High Street. Fremantle. 

Dealing 6160. 
16. Bicycle Manufacturing Bruce Small Pty Ltd. 647 Murray Street. Perth, 

and/or Dealing 
17. Brushware and/or WA Brushware Co Ltd. Duke Street. East 

Broom Manufacturing Fremantle. 6158. 
and/or Dealing 

Industry Representative 
18. Butchers and/or J.S. Corden and Co Pty Ltd. 429 Murray Street. 

Bakers Requisites. Perth: Henry Berry and Co (A/Asia) Ltd. 625 
Dealing and/or Wellington Street. Perth. 
Selling 

19. Cardboard Box Manu- Federal Cardboard Box Manufacturing Co. 
facturing and/or FCB Industries. 75 Carrington Street. 
Dealing Claremont. 6010. 

20. Boot and Shoe Pearse Bros Ltd 139 Fitzgerald Street. North 
Manufacturing and/or Perth. 6006: Ezywalkins Ltd. 618 Hay Street. 
Dealing Perth. 

21. Bottle and/or Glass WA Glass Manufacturers Ltd. GPO Box 259. 
Manufacturing and/or Cannington. 6107; Australian Glass 
Dealina Manufacturers Co. GPO Box 259. Cannimiton. 

6107. 
22. Box and Case Making Westralian Box Co Ltd. 42 Swan Street. North 

and/or Dealing Fremantle. 6159. 
23. Brick and Tile Metropolitan Brick Co Ltd. 54 Havelock 

Manufacturing and/or Street. West Perth. 6005; Bristile Ltd. Lord 
Dealing Street. Perth. 

24. Butter Making and/or Browne's Limited 299 Charles Street. North 
Cream and/or Milk Perth. 6006: "Sunny-West" Dairies. 86 Radium 
Dealing Street. Bentlcy. 6102. 

25. Cork Dealing indud- A.B. Barker and Co. 130 William Street. Perth: 
ing Crown Top The Australian Seal Co Pty Ltd. 43 King 
Manufacturing Street. Perth. 

26. Cinema Equipment Western Electric Co. 2 William Street. Perth. 
Manufacturing and/or 
Dealing 

27. Coke and Firewood Fremantle Gas and Coke Co. Cantonment 
Dealing and/or Street. Fremantle. 6160: Perth Jarrah Mills Ltd. 
Selling 255 Adelaide Terrace. Perth. 

28. Cake. Biscuit and/or Mills and Wares Ltd. South Terrace. 
Pastry Manufacturing Fremantle. 6160. 
and/or Dealing 

29. Cement Manufacturing Swan Portland Cement Ltd. Burswood Road, 
and/or Dealing Rivervalc. 6103. 

30. Cash Register Dealing National Cash Register Co Pty Ltd. 231 
Adelaide Terrace. Perth. 

31. Clothes Manufactur- Goode. Durrani and Murray Ltd. 39 William 
ing and/or Dealing Street. Perth: National Clothing Co Ltd. 43 

King Street. Perth: Paterson. Laine and Bruce 
Ltd. 158a Murray Street. Perth. 

32. Confectionery. MacRobertson (WA) Ltd. 523 Murray Street. 
Chocolate and/or Perth: Plaistowe and Co Ltd. 155 Havelock 
Cocoa Manufacturing Street. West Perth. 
and/or Dealing 

33. Condensed Milk Nestles and Anglo Swiss Condensed Milk Co 
Manufacturing and/or (A/Asia) Ltd. 236 Railway Parade. West 
Dealing Leedcrville. 6007. 

34. Dictaphones Dealing Dictaphones Sales and Service. Trinity Arcade, 
and/or Selling Perth. 

35. Draper Dealing. G.R. Wills and Co Ltd. 573 Wellington Street. 
Wholesale Perth. 

36. Directories Dealing H. Wise and Co Ltd. 135 St George's Terrace, 
and/or Selling Perth. 

37. Drug and Chemical F.H. Faulding and Co Ltd. 493 Abernethy 
Manufacturing and/or Road. Kewdale. 6105: Fclton Grimwadc and 
Dealing Bickford Ltd. 297 Murray Street. Perth. 

38. Earthenware Manu- Stoneware Pipe and Pottery Co Ltd. 41 
facturing and/or Barrack Street. Perth. 
Dealing 

39. Electrical Supplies GEC-AEI (Australia) Pty Ltd. 589 Hay Street, 
and/or Equipment Subiaco: Atkins (WA) Limited. Beimont 
and/or Apparatus Avenue. Beimont. 6104. 
Dealing and/or 
Selling 

40. Engineers Electrical M.J. Bateman Ltd. 359 Scarborough Beach 
Road. Osborne Park. 6017: Westate Tube and 
Engineering Co Ltd. 4 Bermundsey Street. 
Leedcrville. 6007. 

41. Electroplating Jason Industries Ltd. Pilbara Street. 
Welshpool. 6105. 

42. Engraving and/or Sheridans Engraving and Stamp Co. Florence 
Stampinu Street. West Perth. 6005; J. Gibney and Son 

Ltd. 375 Hay Street. Penh. 
43. Elevators. Installation Waygood Otis Aust Pty Ltd. C/- Otis Elevators, 

and/or Dealing 9 Coolgardie Terrace. East Perth. 6000. 
44. Engineers and/or Brass Hoskins and Co Ltd. 494 Murray Street. Perth: 

and/or Iron Founders Tomlinson and Co Ltd. Planet Street. Carlisle. 
6101. 

45. Farm Implement H.V. McKay Massey Harris Pty Ltd. 344 
Manufacturing and/or Murray Street. Perth. 
Dealing 

46. Fibrous Plaster Goods Ceilings Co WA H.B. Brady Co Ltd. Railway 
Manufacturing and/or Parade. Bayswater, 6053: Perth Modelling 
Dealing Works. Claisebrook Road. East Perth. 

47. Fencing Manufactur- Cyclone Co of Australia Pty Ltd. Brown Street, 
ing and/or Dealing East Perth. 

48. Flour Milling and/or Great Southern Roller Flour Mills Ltd. 
Dealing Stirling Highway. North Fremantle. 6160; 

Perth Roller Flour Mills, Havelock Street. 
West Perth. 

49. Fancy Goods Dealing P. Falk and Co Ltd. 317 Murray Street. Perth. 
50. Fruit Trading Tropical Traders. (ETT Ltd) C/- Stanford 

Securities. 168 Adelaide Terrace. Perth: 
Paterson and Co Limited. 11 Cliff Street. 
Fremantle, 6160. 

51. Fruit Extract and/or Plaimar Limited. 169 Havelock Street, West 
Essences Manufactur- Perth. 
ing and/or Dealing 
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Industry Representative 
52. Furniture and/or Hcarn Bros and Stead. 346 Albany Highway. 

Cabinet and/or Chair Victoria Park. 6100: Lockes Limited. 793 Hay 
Manufacturing and/or Street. Perth. 
Dealing 

53. Gas and Electricity Penh City Electricity and Gas Department. 
Supplying 132 Murray Street. Penh. 

54. Grocery Manufactur- Robert Harper and Co Ltd. Phiilimore Street, 
ing and/or Dealing Fremantle. 6160; D & J Fowler Limited. 378 

South Street. O'Connor. 6163: J. & W Bateman 
Ltd. 47 Henry Street. Fremantle. 6160: G. 
Wood Son & Co Ltd. 352 Murray Street. Perth. 

55. Grain and Cereal Purina Grain Foods (WA) Ltd. Harvest Road. 
Foods. Milling and/or North Fremantle. 
Dealing 

56. Grain Agents. Bunge (Aust) Pty Ltd. 98 St George's Terrace. 
Handling and/or Grain Perth: Co-operative Bulk Handling Ltd. 22 
Machinery Installation Delhi Street. West Perth. 6005. 

57. Hats and/or Cap R.E. Davidson and Co Ltd. Council Avenue. 
Manufacturing and/or Perth. 
Dealing 

58. Hardware — Barnett Bros (1934). 203 Hay Street. Perth: 
Ironmonery Dealing Harris Scarfc and Sandovers Ltd. C7- 

Sandovers McLeans Ltd. PO Box 173. 
Cloverdale. 6105: W. Drabble Limited. 21 King 
Edward Road. Osborne Park. 6017: McLean 
Bros and Rigg Ltd. Ewing Street. Bentlcy. 6102. 

59. Iron Galvanised John Lysaghts (Aust) Ltd. 38 Norma Road, 
and/or Sheet Manu- Myaree. 6154. 
facturing and/or 
Dealing 

60. Ice-cream Manufactur- Peters American Delicacy Co (WA) Ltd. 110- 
ing ami/or Dealing 120 Roe Street. Perth. 

61. Ice Manufacturing Fremantle Cold Storage Co Ltd. 34 Queen 
and/or Dealing ami/or Victoria Street. Fremantle. 6160. 
Cool Storage 

62. Knitted Goods Manu- Lincoln Mills (Aust) Ltd. 150 William Street, 
facturing and/or Perth: WA Knitters Ltd. 59 Brewer Street. East 
Dealing Perth. 

63. Leather and/or Leather Basnett Garland Ltd. 47 King Street. Perth: 
Goods Manufacturing Hugo Fischer (1940) Pty Ltd. 449 Orrong 
and/or Dealing Road. Kewdale. 6105; Mallabone's. 619 Hay 

Street. Perth: 0. Rosenstam Pty Ltd. 61-65 King 
Street. Penh. 

64. Lamps and/or Stoves Aladdin Industries Pty Ltd. 863 Wellington 
and/or Heating Street. Perth. 
Equipment Dealing 

65. Lingerie. Hosiery. Bonds Industries Ltd. 98 Havelock Street. West 
Manufacturing. Perth. (>005: Franklin Hosiery Mills. 261-263 
Dealing ami/or Flay Street. Subiaco. 6008. 
Selling 

66. Machine Bearing Bearing Service Co of Aust (WA) Ltd. 6 
Dealing and/or Gordon Street. Perth. 
Selling 

67. Macaroni Manufactur- Atlas Macaroni Co Ltd. 5 Wetlman Street, 
ing and/or Dealing Perth. 

68. Machinery Manu- Chamberlains Industries Ltd. Great Eastern 
facturing ami/or Highway. Guildford. 6055: Malloch Bros Ltd. 
Dealing 50-54 William Street. Perth: Wigmores 

Limited. 128 Great Eastern Highway. South 
Guildford. 6056. 

69. Meat Treatment and/or Anchorage Butchers Ltd. Cockburn Road. 
Exporting and/or Coogec. 6166. 
Dealing and/or 
Selling 

70. Match Makine and/or WA Match Co Limited. Havelock Street. West 
Dealing " Perth. 6005. 

71. Motor Accessories Coventry Motor Replacements Ltd. 878 Hay 
and/or Paris Dealing Street. Perth. 
and/or Selling 

72. Motor Vehicle Ford Motor Co (Aust) Ltd. 130 Stirling 
Assembling. Importing. Highway. North Fremantle. 6159: General 
Dealing and/or Motors-Holden Ltd. Buckland Avenue. 
Aeents Mosman Park. 6012; Winterbottom Motor Co 

Ltd. 3 Mill Street. Perth. 
73. Nail Manufacturing Eilbeck and Sons Ltd. 27 Jackson Street, 

and/or Dealing Bayswater. 6053. 
74. Optical Supplies Arthur Cocks and Co Ltd. 177 Wellington 

Street. Perth. 
75. Paper and/or Paper WA Paper Bag Co Ltd. 177 Wellington Street. 

Bag Manufacturing Perth. 
and/or Dealing 

76. Produce Aeents and Flavncs and Clements. 45 Marquis Street. West 
Brokers " Perth. (>005: F.W. Wright and Co. 609 

Wellington Street. Penh. 
77. Pipe Manufacturing Flumes Pipe Co (Aust) Ltd. 89 Salvado Road, 

and/or Dealing Wembley. 6014: Stewarts and Lloyds (Aust) Pty 
Ltd. 140 Stirline Hiuhway. North Fremantle. 
6159. 

78. Panel Beating and Boltons Limited. Stone Street. West Perth. 
Coach Building 6005. 

79. Paint and/or Glass Clarksons (WA) Ltd. 877 Wellington Street. 
Manufacturing and/or Perth: Lewis Berger and Sons (WA) Ltd. 443 
Dealing Scarborough Beach Road. Osborne Park. 6017. 

80. Plumbing F. Instone and Co. 19 Essex Street. Fremantle. 
6160; J & O Lyons and Co. 122 Charles Street. 
West Perth. 6005. 

81. Preserved Foods. H. Jones and Co Pty Ltd. 10 Briggs Street. 
Manufacturing. Victoria Park. 6100: Mumzone Products Ltd. 
Canning and/or Railway Parade. East Cannington. 6107: 
Dealing Ocean Canning Co. Belmont Park. 6104: H. 

Rayner and Sons. 86 Railway Parade. West 
Perth. 6005. 

S nd u s t ry Re p rese n t a t i ve 
82. Printers and/or Imperial Printing Co Ltd. 280 Wellington 

Book Binders and/or Street. Perth: Paterson's Printing Press Ltd. 56 
Paper Rulers Murray Street. Perth: The People's Printing 

and Publishing Co of WA Ltd. 38 Stirling 
Street. Perth. 

83. Printers' Supplies and R. Collie and Co Ltd. 106 Norma Road. 
Furniture Myaree. 6154: FJ. Wimble and Co Ltd. 339 

Newcastle Street. Perth. 
84. Radio and/or Broad- Philips Electrical Industries of Aust Pty Ltd. 

easting Equipment. Abcrncthy Road. Belmont. 6104. 
Dealing and/or 
Selling 

85. Refrigerators Dealing A.J. Baker and Sons. 209 Stirling Highway, 
and/or Selling Claremont. 6010. 

86. Rubber Goods. Dunlop Rubber (Aust) Ltd. 440 Hay Street. 
Manufacturing and/or Subiaco. 6008: Goodyear Tyre and Rubber Co 
Dealing (Aust) Ltd. 17 Carr Street. West Perth. 6005. 

87. Rope and Twine Manu- WA Rope and Twine Co Pty Limited. Stirling 
facturing and/or Highway. Mosman Park. 
Dealing 

88. Salt Manufacturing F.B. Dungey. 19 Baker Avenue. East Perth, 
and/or Dealing 

89. Scales and Weights Flamcr & Co. 10-12 Irvvin Street. Perth. 
Dealing 

90. Soap and/or Candle Soap Distributors Lid. Thompson Road. 
Manufacturing and/or North Fremantle. 6159: Lever Bros Pty Ltd. 67 
Dealing King Street. Perth. 

91. Stone Quarrying White Rock Quarries Ltd. CML Building. 
Perth. 

92. Stone. Sand. Lime Balcatta Lime and Stone Co. 197 Lake Street, 
and/or Gravel Perth. 
Dealing 

93. Sheet Metal Goods Federal Tinware Manufacturing Co Ltd. 36 
and/or Manufacturing Roe Street. Perth. 
and/or Dealimt 

94. (Blank) (Blank) 
95. Stationery Manu- Lamson Paragon Limited. 112 George Street, 

facturing and/or Queens Park. 6107: Spieers and Detmold Ltd. 
Dealing 78 Channon Street. Queens Park. 6107: Sands 

and MacDouuall Pty Ltd. 669 Hay Street. 
Perth. 

96. Sandalwood Dealing Australian Sandalwood Co Ltd. 229 Stirling 
Highway. Claremont. 6010. 

97. Slipper Manufacturing Slipper Factory Co. 344-346 Flay Street. Perth, 
and/or Dealing 

98. Stove Making and/or Metiers Ltd. Salvado Road. Wembley. 6014. 
Dealing 

99. Tobacco and/or Cigar E.S. Lazarus and Co Ltd. 442 Murray Street. 
Manufacturing and/or Perth: W.D. and H.O. Wills Aust Ltd. 466 
Dealing Scarborough Beach Road. Osborne Park. 6017. 

100. Typewriters and/or Burroughs Ltd. 639 Murray Street. Perth: Stott 
Other Office Machines and Hoare Typewriters Ltd. 256 Murray Street, 
and/or Requisites. Perth. 
Dealing 

101. Tea. Coffee and Bushells Pty Ltd. President Street. Kewdale. 
Cocoa Dealing 6105. 

102. Tools Dealing Consolidated Pneumatic Tool Co Ltd. 331 
Murray Street. Perth. 

103. Wicker Manufacturing J.F. Brown. 339 Stirling Street. Highgate Hill, 
and/or Dealing 

104. Wire and Wire Netting Ryiand Bros (Aust) Ltd. 37 St. George s 
Manufacturing and/or Terrace. Perth. 
Dealing 

105. Windmill Dealing Southern Cross Windmill and Engine Co Ltd. 
292 Railway Terrace. Maylands. 6051. 

106. Wine and Spirits Distillers Agency Ltd. 32 Mounts Bay Road. 
Manufacturing and/or Perth: B. Seppelt and Sons Ltd. 5 Pakenham 
Dealing Street. Fremantle. 6160: Penfolds Wines Ltd. 

109 James Street. Perth. 

Schedule II.—Retail. 
1. Auctioneerinu Greesons Auction Market. 250 Beaufort Street. 

Perth: J. & E. Pell. 101-105 Murray Street. 
Perth. 

2. Bed and/or Bedding McMillans Ltd. 786 Hay Street. Perth, 
and/or Bedstead 
Dealing 

3. Bicycle"Dealing Swansea Cycle and Motor Co. 9 William 
Street. Fremantle. 6160, 

4. Bool and Shoe Cecil Bros. 69 Barrack Street. Perth. 
Dealing 

5. Book and Stationery Alberts Book Shop. 16 Forrest Place. Perth: 
Dealing and/or Carroll's Ltd. 566 Hay Street. Perth. 
Selling 

6. Bakers Peerless Bread Manufacturers. 145 Fitzgerald 
Street. West Perth. 6005. 

7. Butchers Nelson D'Raine. 189 Murray Street. Perth. 
8. China and Glass Caris Bros Ltd. 688 Hay Street. Perth. 

Dealing and/or Selling 
9. Clothes Dealing Cox Bros (Aust) Ltd. 96 William Street. Perth: 

and/or Selling Walshs Ltd. 726 Flay Street. Perth. 
10. Drapery Selling. Economic Stores Ltd. Hay Street. Perth: Chas 

Retail " Moore and Co. Hay Street. Perth. 
11. Druggists and/or Tilley's Ltd. 728 Hay Street. Perth. 

Pharmaceutical 
Chemists 

12. Departmental Stores Boans Ltd. Wellington Street. Perth: Foy and 
Gibsons (WA) Ltd. Hay Street. Perth: 
Woolworths (WA) Ltd. 706 Hay Street. Perth. 
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Electrical Supplies 
and/or Apparatus 
Dealing and/or 
Selling 
Florists and/or 
Nurservmen 

Furriers 
Fruit and Vegetable 
Dealing 
Furniture Dealing 
(including Upholster- 
ing) 
Grocery Dealing. 
Retail 

Herbalist. Manufactur- 
ing and/or Dealing 
Hardware — 
Ironmoneerv Deaiine 

Marble. Stone and/or 
Slate Dealing and/or 
Selling 
Musical Instruments 
Dealing 
Mantles and/or 
Dresses Dealing 
Milk Vendors 

Photographic Supplies. 
Dealing 
Refrigerators Dealing 
and/or Selling 
Rubber Goods Manu- 
facturing and/or 
Dealing 
Radio and/or Broad- 
casting Equipment 
Dealing and/or Selling 
Sewinu Machines 
Dealing 
Service Stations 

Watchmaking and/or 
J e wel 1 e ry M a n u fa c t u r- 
ing and/or Dealing. 
Repairi ng 

Representative 
Electrolux Ltd. 162 Stirling Highway. 
Claremont. 6010. 

Wilson and John Limited. 74 Barrack Street. 
Perth. 
National Fisheries Ltd. Havelock Street. West 
Perth. 
Georgette Fur Co. 672 Hay Street. Perth. 
Ah Sam and Co. 112 Barrack Street. Perth. 
W. Zimpel Ltd. 797 Hay Street. Perth. 

Charles Carter Ltd. 152 Stiriinu Hiuhwav. 
Claremont. 6010: John Wills and Co Ltd'. 419 
Wellington Street. Perth. 
S.J. Taylor. 56 William Street. Perth. 
The Bairds Co Ltd. 491 Wellington Street. 
Perth: Union Stores (WA) Ltd. 41 Hish Street. 
Fremantle. 6160. 
Franceska Bookship and Library. 506 Hay 
Street. Perth. 
Wilson Grey and Co Ltd. 215 Newcastle Street. 
Perth. 
Musgroves Ltd. 874 Hay Street. Perth. 
Corot and Co Ltd. 874 Hay Street. Perth. 
Birkbeck's Ascot Dairy. 10 Servetus Street. 
Swanbourne. 6010. 
Kodak (A/Asia) Pty Ltd. 10 Oliver Street. 
Kewdale. 6105. 
Nicholson's Ltd. 96 Barrack Street. Perth. 
Western Tyre Depot (1937) Ltd. 4 Milligan 
Street. Perth. 
WJ. Lucas Ltd. 20 Mount Street. Perth; Wyper 
Howard Ltd. 671 Hay Street. Perth. 
Thomsons Ltd. 789 Hay Street. Perth. 
Tivoli Garage. 473 Murray Street. Perth: 
Vetters and Co Ltd. 50 Murray Street. Perth. 
Levinson and Sons. 713 Hay Street. Perth: 
Stewart Dawsons. 25 Plaza Arcade. Perth. 

Schedule III.—Geraldton—Wholesale. 
1. Ale. Beer and Stout The Globe Brewery Ltd. Geraldton. 6530. 

Brewing and/or 
Dealing 
Aerated Water. Chapman and Jose. 86 Francis Street. 
Cordial Manufactur- Geraldton. 
ing and/or Dealing 3. Artificial Manure Cuming Smith and Ml Lyell Farmers' 
Manufacturing and/or Fertilisers Ltd. Geraldton. 
Dealing 

4. Building Construction Crothers Bros. Geraldton. 
5. Can ning Geraldton Canneries Ltd. Geraldton. 
6. Engineering Wiltshire Bros. Fitzgerald Street. Geraldton. 
7. Farm Implements and Sunshine Crooks and Brooker Co. 65 Marine 

Machinery Merchants Terrace. Geraldton. 
8. Flour Milling Dealing Victoria District Flour Milling Co Ltd. 

Geraldton. 
9. Grain Merchants Bogle Bros. Geraldton. 
10. Grocery Merchants Burns Philp and Co Ltd. 65 Durlacher Street. 

Geraldton. 
11. Plumbing and/or Fitzpatrick and Co. 171 Eleanor Street. 

Tinsmithing Geraldton. 
12. Ice Manufacturing Geraldton Ice Works. Geraldton. 

and/or Dealing 
13. Newspaper Publishing Geraldton Newspaper Ltd. Morter Street. 

and/or Dealing Geraldton. 
14. Tomato Pulping. Wool. R. Webb. Geraldton. 

Skin and Hide 
Merchants 

15. Wine and Spirit I. Herman and Co. Ltd. Geraldton. 
Mereha nts 

Auctioneers 
Bakers 
Bicycle and 
Accessories Dealing 
Books and/or 
Stationery Dealing 
and/or Newspaper 
Selling 
Butchers — Meat 
and Bv-Products 
Deaiinu 

Geraldton—Retail. 
W.P. Edwards. Geraldton. 
A.V. Davenport. Geraldton. 
Bruce Small Pty Lid. Geraldton. 

Industry 
Clothiers and/or 
Drapery and/or 
Millinery Dealing 
and/or Selling 
Druggists and/or 
Pharmaceutical 
Chemists 
Electrical Supplies 
Dealing and/or 
Selling 
Furniture Dealing 
and/or Selling 
Grocery Dealing 
and/or Selling 
Hardware and/or 
Ironmonacry 
Motor Vcliiclc and/or 
Accessories and/or 
Parts Dealing and/or 
Selling 
Musical Instruments 
Dealing and/or 
Selling" 
Service Stations 

Schedule IV. 
Industry 
Agents. Pastorulists 
and/or Stock and 
Station Owners 
Aerated Water 
Manufacturine and/or 
Dealing 
Bark and Mallet 
Dealing 
Bicycle and 
Accessories Dealing 
Boot Manufacturing 
Butter Making and/or 
Cream and/or Milk 
Dealing 
Engineering 
Farm Implements 
Dealing 
Gas Supplying 
Grain Dealing 

Musical Instrument 
and Radio and/or 
Broadcasting Equip- 
ment Dealing and/or 
Selling 
Wheat and Produce 
Dealing 
Wool. Skin and Hide 
Dealing 
Wool Weaving and/or 
Cloth Manufacturinu 

Representative 
Dowic's Drapery. Geraldton. 

Veechia. Geraldton. 

R.M. Ellson. Geraldton. 

Lockes Ltd. Marine Terrace. Geraldton. 
Geraldton Cash Stores. 26 Anzac Road. 
Geraldton. 
Frank Green and Son. Geraldton. 
Young Motors Ltd. Cathedral Avenue. 
Geraldton. 

Lupp's Radio Centre. Geraldton. 

Brady and Cobley. Marine Terrace. 
Geraldton. 

—Albany—Wholesale. 
Representative 
C.E. Bolt and Co Ltd. Lower Stirling Terrace. 
Albany. 6330. 
Albany Aerated Water Faelorv. Alhanv. 

Henry Wills and Co Ltd. Stirling Terrace. 
Albany. 
Great Southern Agency Ltd. Stirling Terrace. 
Alba ny. 
Cowdens Manufacturing Co. Albany. 
Great Southern Co-op Butter Co. Albany. 

Weilman Engineering Works. Albany. 
Great Southern Agency Ltd. Stirling Terrace. 
Albany. 
Albany (WA) Gas Co. Albany. 
C.E. Bolt and Co Ltd. Lower Stirling Terrace. 
A! ba ny. 
Great Southern Agency Ltd. Stirling Terrace. 
Alba nv. 

R. Bell and Co. 168 Stirling Terrace. Albany. 
Henry Wills and Co Ltd. Stirling Terrace. 
Albany. 
West Australian Worsted and Woollen Mills 
Ltd. Albanv. 

Albany—Retail. 

A.P. Rock. Geraldton. 

Waller and Son. 122 Augustus Street. 
Geraldton. 

Industry- 
Ale. Beer and Sloutc 
Dealing 
Auctioneers 
Bakers 
Butchers — Meat and 
By-Products 
Books and/or 
Stationery Dealing 
and/or Newspaper 
Vendor 
Clothes and/or 
Drapery and/or 
Millinery Dealing 
and/or Selling 
Grocery Dealing 
and/or Selling 
Hardware and/or 
Ironmongery Dealing 
and/or Selling 
Newspaper Publishing 
and/or Dealing 
Motor Vehicle and/or 
Accessories and/or 
Parts Dealing and/or 
Selling ami/or Motor 
Service Stations 
Wine and Spirit 
Dealine 

Representative 
E. Barnett and Co Ltd. Albany. 
Arthur Johnson and Co. Albany. 
H.L. Day and Son. C7- Day Bros. Albany. 
Cobley and Co. Albany. 
Norman Bros. Stirling Terrace. Albany. 

Beals Ltd. York Street. Albanv. 

Timevvell's Stores. Albany. 
Drew. Robinson and Co. 134 Stirling Terrace. 
Alba ny. 
Albany Advertiser Ltd. 165 York Street. 
Albany. 
Maniey's Motor and Engineering Works. 
Albanv. 

E. Barnett and Co Ltd. Albany. 
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SITE ALLOWANCES — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Building Trades Association of Unions of 
Western Australia (Association of Workers) 

and 
Building Management Authority. 

No. CR731 of 1989. 
BUILDING TRADES (CONSTRUCTION) 

AWARD No. 14 of 1978 
ENGINE DRIVERS' (BUILDING AND STEEL 

CONSTRUCTION) AWARD No. 20 of 1973. 
COMMISSIONER A.R. BEECH. 

28th day of November 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms Gail Gilmour on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, employees 
employed by or on behalf of the Building 
Management Authority to carry out construction 
work on the Thornlie Technical College 
Construction Site, Thornlie, shall be paid S1.00 per 
hour worked in lieu of special rates for confined 
space, dirty work, fumes, wet underfoot and the 
handling of secondhand timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Root and Pannell Pty Ltd. 
No. C945 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
24th day of November 1989. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Mr L. Braam on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, employees 
employed by or on behalf of Koot and Pannell Pty 
Ltd to carry out construction work on the Juggan 
Street Construction Site at Glendalough, shall be 
paid 80 cents per hour worked in lieu of special 
rates for confined space, dirty work, fumes, wet 
underfoot and the handling of secondhand 
timber. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions 

of Western Australia (Association of Workers) 
and 

Southdown Construction. 
No. C956 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS- (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER AR. BEECH. 
28th day of November 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Building Trades Association of Unions of 

Western Australia (Association of Workers) 
and 

Universal Constructions. 
No. 2532 of 1989. 

BUILDING TRADES (CONSTRUCTION) 
AWARD No. 14 of 1978 

ENGINE DRIVERS- (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973. 

COMMISSIONER AR. BEECH. 
28th day of November 1989. 

HAVING heard Ms J.F. Boots on behalf of the 
Applicant and Ms K.J. Lynch on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973, employees 
employed by or on behalf of Southdown 
Construction to carry out construction work on the 
Joondalup College of Advanced Education 
Construction site. Joondalup, shall be paid 80 cents 
per hour worked in lieu of special rates for confined 
space, dirty work, fumes, wet underfoot and the 
handling of secondhand timber. 

In addition, the employer will supply for its 
employees on site tea, coffee, milk, sugar and 
drinking water. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) AR. BEECH, 
[L.S.] Commissioner. 

HAVING heard Ms K.J. Lynch on behalf of the 
Applicant and Ms J.F. Boots on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, and the Engine Drivers- (Building and Steel 
Construction) Award No. 20 of 1973, employees 
employed by or on behalf of Universal 
Constructions to carry out construction work on 
the Churchlands College of Advanced Education 
Construction Site, Churchlands, shall be paid 90 
cents per hour worked in lieu of special rates for 
confined space, dirty work, fumes, wet underfoot 
and the handling of secondhand timber. 

In addition, the employer will supply for its 
employees on site tea, coffee, milk, sugar and 
drinking water. 

The abovementioned rate shall not attract 
premium or penalty and shall apply from 
commencement of the project until practical 
completion. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth 
and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia 

and 
Stoke Electrical and Robertson 

Engineering Pty Ltd. 
No. C711 of 1989. 

COMMISSIONER A.R. BEECH. 
22nd day of November 1989. 

Order. 
HAVING heard Mr W. Game on behalf of the 
Applicant and Mr O. Moon on behalf of the 
Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Airconditioning and Refrigeration 
(Construction and Servicing) Award No. 10 of 
1979. employees who are employed by the 
Respondents on the construction of the torpedo 
facilities at Garden Island, shall be paid a site 
allowance of 90 cents for each hour worked in lieu 
of all special rates and provisions. This Order shall 
take effect as from the commencement of the 
project and shall terminate on the completion of 
the project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 801.—Public Service Appeal Board. 

Trevor Thompson 
and 

The General Manager, The Western Australian 
Tourism Commission. 

No. PSAB6 of 1989. 
COMMISSIONER J.A. NEGUS. 

MR N. SIVEWRIGHT 
MR R. JOWSEY. 

21st day of November 1989. 

Order. 
HAVING heard Ms P. Giles (of Counsel) on behalf of 
the Appellant and Mr R. Cock (of Counsel) on behalf of 
the Respondent, the Commission, constituted by the 
Public Service Appeal Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the appeal be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 
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1ECLASSSF3 
PUBLIC SERVICE - 

CAT PC H ^PEALS — 
- RECLASSIFICATION APPEALS. 

Appeal Effective 
No. Name Item No. Decision Date* 

PSA 196/89 Valerie Maude MEIER 9M0821 Withdrawn by Leave 
PSA198/89 John Arthur TAYLOR P039585 Withdrawn by Leave 
PSA 199/89 William Rupert SULLIVAN PO39550 Withdrawn by Leave 
PSA655/88 Peter Charles WINTER 83630 Dismissed 
PSA272/89 Peter E. VARGA POO46905 Withdrawn 
PSA271/89 Martin GRIBBON P0046875 Withdrawn 
PSA45/88 Roland W. HADLEY 091438 Withdrawn 
PSA200/89 Graham Douglas MORSE POO3580 Withdrawn by Leave 
PSA2392/87 Lionel Charles HENRY 3 Withdrawn 
PSA 146/88 Peter Robert MAWSON 0400 Withdrawn 
PSA 155/88 R.F. MARTIN 3510 Withdrawn 
PSA 124/89 Winifred Ellen KIRKPATRICK P0305789 Withdrawn 
PSA 127/88 B.A. GRIFFITHS 305911 Withdrawn 
PSA112/88 O.E. GODDARD 1850 Withdrawn 
PSA 110/88 J.M. COLUM 1845 Withdrawn 
PSA 125/88 Robert HETHERINGTON 2810 Withdrawn 
PSA 134/88 B.L. DICKERSON 1625 Withdrawn 
PSA 154/88 Dawn Edith BUCKLAND 0390 With d rawn 
PSA131/88 A.B. CLARE 2825 With drawn 
PSA 113/88 T L. WHEATLEY 1880 Withdrawn 
PSA111/88 M.J. AITKEN 1855 Withdrawn 
PSA 117/88 Ralph DEVONSHIRE 1610 Withdrawn 
PSA 129/88 Mcrvyn HOLBEN 2815 Withdrawn 
PSA 137/88 D.G. McINTYRE 0875 Withdrawn 
PSA 109/88 Geoffrey Keith GORDON 1820 Withdrawn 
PSA 160/88 N.R. TONKIN 2750 Withdrawn 
PSA161/88 Colin William RUSSELL 1890 Withdrawn 
PSA 123/89 John Robert MILLS P029-8025 Withdrawn 
PSA626/88 Andrew Bruce SMITH 0168464 Withdrawn by Leave 
PSA625/88 Graeme RICHES 0044532 With d rawn 
PSA624/88 Victor James PAUL 0039019 Withdrawn 
PSA 197/89 Carol Ann BESWICK 9M0832 Withdrawn by Leave 
PSA824/85 Jennifer OWEN 029592 Withdrawn 
PSA 189/89 Jennifer AYTON M20080 Withdrawn 
PSA717/88 Yvonne Grace PATTERSON 37005 Withdrawn 
PSA47/89 Jennifer Louise PREEN 281001 With drawn 
PSA48/89 Lambcrtus Thcodorus SPRENKELS 280604 Withdrawn 
PSA243/88 Frank Anthony CELIMA 0090138 Withdrawn 
PSA620/88 Michael Thomas STACK 11433A Reclassified Level 4 22/2/88 
PSA 165/89 Alan John KENDRICK 408/14 Withdrawn 
PSA823/85 Lorelia ROSANDICH 030820 Withdrawn 
PSA94/89 Sara Elizabeth REECE — Withdrawn 
PSA53/89 Susan Dixie CHAPMAN PO46930 Withdrawn 
PSA36/88 Brenda Joyce RAFFERTY 029105 Withdrawn 
PSA56/89 Rosina PRUITI-CIARELLO POO46840 Withdrawn 
PSA58/89 Elizabeth HODGE P216434 Withdrawn 
PSA57/89 James Bruce LAFFEN P0046863 Withdrawn 
PSA87/89 Richard J. OADES 046929 Withdrawn 
PSA89/89 Peter John BAYMAN P00468I4 Withdrawn 
PSA 130/89 John Charles HANCOCK P0046917 Withdrawn 
PSA 169/89 Maraaret Lee PETERS P0046887 Withdrawn 
PSA59/89 Alexander G.F. CARSTAIRS 0843623 Withdrawn 
PSA52/89 Katherine Elizabeth HOUGH Withdrawn 
PSA36/89 Janice Lynne BURFORD — Withdrawn 
PSA92/89 Rachel Elizabeth O'SULLiVAN — Withdrawn 
PS A91/89 Hanneiore DONOVAN P39 Withdrawn 
PSA2392/87 Lionel Charles HENRY 3 Withdrawn 
PSA 155/88 R.F. MARTIN 3510 Withdrawn 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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SCHOOL TEACHERS 

TRIBUNAL— 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION 
Industrial Relations Act 1979. 

The Honourable Minister for Education 
and 

The State School Teachers* Union of 
Western Australia (Inc). 

No.TC14of 1989. 
GOVERNMENT SCHOOL TEACHERS 

SALARIES AWARD 1981. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 

31st day of October 1989. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by the 
Deputy Chairman), 

THE DEPUTY CHAIRMAN: These proceedings 
began by way of a request by the Minister for the 
Tribunal to convene a conference on 11 July last, as the 
result of what was then said to be threatened industrial 
action by the Union with respect to its salary claim. 
Thereafter there followed a series of conferences 
regarding what turned out to be a very protracted and 
public dispute about the union's claim for increased 
rates of pay for those of its members who are teachers in 
the State schools, and which has finally culminated in 
the settlement which we are about to approve. 

There is no point in dwelling on the details of that 
dispute because, speaking for myself, the time has come 
to consider the future rather than to dwell on the 
past. 

Late last week, we have been told, members of the 
union resolved to accept a proposal put to the union by 
the Ministry, to settle this dispute. 

In essence the terms of the settlement are that there 
should be an initial salary increase in the order of three 
per cent or $15.00 per week, whichever is higher, to 
operate from a date to be determined by this Tribunal, 
which we have determined should be today. 
Subsequently there is to be a further increase of the 
same order as the first increase, payable not less than six 
months after the first increase but subject to a separate 
application being made and subject further to the 
agreement of the parties and to this Tribunal being 
satisfied that the second instalment fits the State Wage 
Fixing Principles. 

Of course, for these purposes the relevant Principle is 
the Structural Efficiency Principle. That Principle 
states that if "the Commission is satisfied that the 
parties to an award have co-operated positively in a 
fundamental review of that award and are 
implementing measures to improve the efficiency of 
industry and provide workers with access to more 
varied, fulfilling and better paid jobs." then in the case 
of skilled people, increases up to three per cent or $15.00 
whichever is higher, can be granted. 

Something more than a mere agreement to talk about 
restructuring is necessary to comply with the Principle. 
There must be some reform in place which evidences, 
amongst other things, increased flexibility through 
changed work conditions and employee mobility. If it 
can be shown, as we are satisfied is the case now. that the 
parties have produced some tangible evidence that a 
genuine reform package is in the process of being 
developed and is part implemented, then the employees 
concerned are entitled to the first instalment. 

The agreement put before us records as justification 
for an across the board three per cent increase in 
salaries, and it ought be made clear that that is what is 
being asked of the Tribunal on this occasion, that, the 
parties have inter alia, reached agreement on certain 
aspects of a 1990 Conditions of Work Agreement. Those 
aspects include the provision of a grievance procedure, 
which hopefully will take away the potential for dispute 
at least in the case of minor matters therein mentioned. 
The parties have also agreed that there should be 
greater flexibility in the taking of long service leave. 
With the coming of the four term academic year, the 
entitlement to 13 weeks long service leave can make the 
management of the four term year more complex than 
was otherwise the case. The union has sensibly agreed 
that there should be some flexibility in the taking of 
leave to overcome that. There is also to be a provision 
for what is called a "cash bonus scheme" but which, in 
effect, as we have been told, is really an incentive 
scheme to keep teachers in the country beyond the 
normal minimum periods. Again that will clearly 
enhance both the management of the industry and, I 
would have thought, benefit the students who submit to 
it. As well, there is to be some provision for internal 
relief payments which will add to the efficiencies of the 
industry. 

Perhaps more significantly from the union's point of 
view, since it has been a source of considerable concern 
to it throughout the months that have led to today's 
proceedings, the salary adjustments are also in 
"recognition of past restructuring" only part of which 
the union acknowledges, or is prepared to acknowledge, 
was taken into account when the Second Tier Principle 
adjustments were made some time ago. 

It is fair to say that the union has complained loud 
and long about the strictures imposed by the Wage 
Fixing Principles. There can be no doubt that they are 
strict and many respects we are in a period of quite 
severe wage restraint. The union has found that hard to 
live with, but nonetheless, in my view, reason has 
prevailed and it has come to realise that the strictures 
imposed by Principles are real but at the same time offer 
some scope for salary adjustments, albeit not of the 
magnitude sought, as a reward for restructuring. 

Future restructuring will be addressed in the second 
phase of this claim. Amongst the matters that the union 
and the parties have agreed to examine are the broad- 
banding of salary classifications; "increased salaries 
which reflect the changed responsibilities and 
accountability of promotional positions that flow from 
devolution of control from the central office to the 
school will;" and as well, "the creation of an advanced 
skills teacher to provide access to higher salaries for 
able teachers who want to remain in the classroom 
rather than become administrators." 

Amongst the matters that have been taken into 
account as a justification for the past restructuring are 
such things as the implementation of the unit 
curriculum in secondary schools; the reorganisation of 
the Ministry for Education in 1987; changes to time- 
tabling procedures; and the ratification of a pilot 
programme to judge performance management for 
permanent teachers who are on probation and for 
temporary teachers to determine their relative 
suitability for reappointment. There are many other 
matters which I do not consider are worthy of further 
comment at this time. 

We would all be deluding ourselves if we did not 
realise that there is a lot of work to be done to bring the 
matters raised by this dispute to an end. To its credit the 
union acknowledges that the road ahead will not be 
easy. I suspect that the Minister realises that too. In view 
of what was said to us in explanation of the agreement, 
and in view of what happened subsequently, to think 
that the agreement was other than a tenuous one is 
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perhaps to mislead the world. Nonetheless, there is an 
agreement; on the face of it, it clearly justifies the Union 
and its members receiving the salary adjustments 
sought on this occasion. One can only hope that the 
further restructuring will be achieved with much less 
strife than the case with this increase. It is my suspicion 
that with the restructuring will come salary levels which 
the teachers will find more acceptable than they 
apparently find in the present adjustments. 

The teachers, being skilled employees, are entitled to 
the three per cent or $ 15.00, whichever is the greater, and 
because the Principles do not allow us to backdate any 
claims, our order will be that the adjustments be made 
prospectively from and including today's date. 

Appearances: Mr R.B. Farrely on behalf of the 
Applicant. 

Ms J. Hutchinson and later Mr J.R. Bateman on 
behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979. 
The Honourable Minister for Education 

and 
The State School Teachers" Union of 

Western Australia (Inc). 
No.TC14of 1989. 

GOVERNMENT SCHOOL TEACHERS 
SALARIES AWARD 1981. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
31st day of October 1989. 

Order. 
HAVING heard Mr R.B. Farrely on behalf of the 
Applicant and Miss J. Hutchinson and later Mr J.R. 
Bateman on behalf of the Respondent in conference on 
the 29th and 30th days of October 1989 and agreement 
having been reached at that conference, the Tribunal, 
pursuant to the powers vested on it. by consent, orders 
that the Government School Teachers" Salaries Award 
1981, as amended and consolidated, be further 
amended and consolidated in the terms of the attached 
schedule. 

(Sgd.) G.L. FIELDING, 
[L.S.] Deputy Chairman, 

Government School Teachers Tribunal. 

Schedule. 
Government School Teachers' Salaries Award 1981. 

1.—Title. 
This Award shall be known as the Government 

School Teachers' Salaries Award 1981. 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 

5. Salaries and Payments. 
Part I — General. 
Part II — Definitions. 
Part III — Salary Tables. 
Part IV — Promotional Positions. 
Part V — Allowances and Additional 

Payments. 
Part VI — Holiday Loading. 
Part VII— No Extra Claims. 

3.—Scope 
This Award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928-1981. 

4.—Term. 
This Award shall operate for a term of three years as 

from the date hereof. 

5.—Salaries and Payments. 
Teachers shall be paid salaries and allowances in 

accordance with the provisions of this Award as from 
time to time amended. 

Part I—General. 
The pay rates set out herein shall apply in the first pay 

period commencing on and from 31 October 1989. 

Part II—Definitions. 
For the purposes of this Award— 

"Two-years-trained teacher" means a teacher 
who has successfully completed a minimum of two 
years' full-time tertiary education and has gained 
an approved two-years-trained teaching 
qualification. 

"Three-years-trained teacher" means a teacher 
who has successfully completed a minimum of 
three years' full-time tertiary education and has 
gained an approved three-years-trained teaching 
qualification or such other qualifications as the 
Director-General may from time to time deem to 
be acceptable in lieu thereof. 

"Four-years-trained teacher" means a teacher who 
has a minimum of four years full-time tertiary 
education in which the teacher either— 

(1) has first obtained an approved teaching 
qualification and, in addition, has obtained an 
approved degree which is not of itself an initial 
teaching qualification for which the minimum re- 
quirements are three years' full-time study, or 
obtained other qualifications approved as of 
equivalent standard; or 

(2) has first obtained an approved degree, which 
is not of itself an ititial teaching qualification, and 
for which the minimum requirements are three 
years' full-time study, or obtained other qualifica- 
tions approved as of equivalent standard, and in 
addition has obtained a teaching qualification 
requiring at least one year of further full-time 
study; 

(3) has obtained an approved education degree 
for which the minimum requirements are four 
years' full-time study. 

"Five-years-trained teacher" means a teacher who 
has had a minimum of five years' full-time tertiary 
education in which the teacher has obtained— 

(1) an approved teaching qualification and 
either 
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(2) an approved degree, which is not of itself an 
initial teacher qualification, for which the 
minimum requirements are three years' full-time 
study and at the conclusion thereof passed at least 
one year's post graduate study; or 

(3) an approved degree, which is not of itself an 
initial teaching qualification, for which the 
minimum requirements are four years' full-time 
study. 

"Tertiary education" means undertaking a course at 
an approved education institution for which the pre- 
requisite is a successful Year 12 of schooling or its 
approved equivalent. 

"Graduate" means a person who has obtained an 
approved degree of a recognised university, orpossesses 
qualifications deemed by the Director-General to be 
equivalent to such a degree. 

"Unqualified teacher" means a teacher who does not 
hold an approved teacher's qualification. 

"Part-time teacher" means a teacher employed to 
work less hours than full-time. 

"Casual teacher" means a teacher employed as 
required on an hourly contract. 

"Additional time" means— 
(1) for full-time lecturers/counsellors those 

hours worked in excess of the "normal" tour of duty 
of 30 hours; 

(2) for part-time lecturers/counsellors those 
hours worked in excess of the part-time contract 
hours; 

(3) for teachers employed as other than 
lecturers/counsellors in TAPE those hours worked 
as lecturers/counsellors in TAPE. 

For the purpose of this Award only, a two-years- 
trained teacher has the qualifications to become a 
three-years-trained teacher when the teacher, 
subsequent to the initial training period, passes three 
full units, other than education towards a bachelor 
degree of the University of Western Australia or three 
full units, other than education towards a bachelor 
degree of Murdoch University or has completed a 
diploma of the Technical Education Division, or other 
approved qualifications from time to time prescribed, 
except that persons appointed to the Technical 
Education Division in accordance with Regulation 
60(2). may obtain the foregoing qualifications at any 
time. 

Also, for the purposes of this Award, a two-years- 
trained teacher who has completed 10 years' service as a 
teacher with the Teachers" Certificate shall be deemed 
to be a three-years-trained teacher, provided that two- 
years-trained teachers appointed to grades higher than 
Grade 4 shall be required to serve one year less than 10 
for each grade on which they were appointed above 
Grade 4. 

For the purposes of this award, the Teachers' Higher 
Certificate gives four-years-trained status to a teacher. 

"Approved" means approved by the Director- 
General of Education. 

"Internal relief means the taking of a relief class by a 
teacher employed as part of the normal staffing 
establishment of a school. 

Part III—Salary Tables. 
(1) Except as provided in Part III the following 

Salary Scales shall be paid to teachers according to their 
qualifications, experience and position. 

(2) Teachers who do not occupy positions for which 
additional remuneration is provided in this award shall 
receive a salary according to Table 1 column AA (four- 

years-trained teacher) or Table II column AR (other) or 
Table III (lecturers and counsellors) of the Salary 
Scales. 

(3) Salary Scales (Note: the salary grades are 
designated by the grade number followed by the 
column letters, e.g. '01AA'). 

Table I. 
Grade Scales 

AA 
C 

AB 
C 

AC AD 
<£ 

01 20 516 
J> 

21 600 
4> 

22 663 23 522 
02 21 803 22 880 23 959 24 820 
03 23 068 24 156 25 234 26 086 
04 24 346 25 429 26 492 27 352 
05 25 849 26 926 28 014 28 890 
06 27 358 28 464 29 559 30 433 
07 28 902 30 009 31 112 31987 
08 30 453 31 564 32 661 33 544 
09 31 790 32 901 34 002 34 880 
10 33 122 34 239 35 347 36 229 
11 34 473 35 593 36 696 37 584 

Table II. 
AR AS AT 

<r 
AU 

01 
3> 

17 319 
4> 

18 239 19 321 
4> 

20 184 
02 18 424 19 307 20 380 21 236 
03 19 480 20 372 21 441 22 294 
04 20 551 21 425 22 484 23 349 
05 22 797 23 693 24 766 25 620 
06 24 037 24 929 25 993 26 848 
07 25 277 26 162 27 227 28 111 
08 26 505 27 400 28 496 29 380 
09 27 761 28 673 29 766 30 654 
10 29 031 29 946 31 046 31 929 
11 29 816 30 735 31 832 32 716 
12 30 547 31 463 32 562 33 451 

Table III. 
Level Salary Code Scale 

$ 
1 1WA 16 537 
2 2WA 17 642 
3 3WA 18 698 
4 4WA 19 769 
5 SWA 22 015 
6 6WA 23 255 
7 7WA 24 495 
8 SWA 25 723 
9 9WA 26 952 

10 10WA 28 185 
r 11 11WA 29 657 

12 12WA 30 864 
13 13WA 32 157 

r 14 14WA 33 469 
15 15WA 35 174 
16 16WA 36 489 
17 17WA 37 055 
18 18WA 38 373 
19 19WA 39916 
20 20WA 41 454 

(4) The salaries in Table I of the Salary Scales shall 
apply to all four-years-trained and five-years-trained 
teachers unless otherwise provided. The salaries in 
Table II shall apply to all two-years-trained and three- 
years-trained teachers unless otherwise provided. The 
salaries in Table III shall apply to all lecturers or 
counsellors appointed to the Technical Education 
Division unless otherwise provided. 
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(5) Except as provided for specifically in this award, 
progression along the Salary Scales shall be by annual 
increments and shall be dependent upon satisfactory 
service. 

(6)(a) Teachers who obtain an approved 
qualification at the completion of training at a teacher 
training institution shall be placed on the Salary Scales 
as follows: 

Five-years-trained teacher — Table I, Column 
AA. Grade 5. 

Five-years-trained lecturer/counsellor — Table 
III. Level 8. 

Four-years-trained teacher — Table I. Column 
AA. Grade 4. 

Four-years-trained lecturer/counsellor — Table 
III. Level 7. 

Three-years-trained teacher —Table II. Column 
AR. Grade 5. 

Three-years-trained lecturer/counsellor — 
Table III. Level 5. 

except that graduate teachers whose approved course 
exceeded five years and non-graduate teachers whose 
approved course exceeded three years may be placed on 
grades higher than those specified above at the 
discretion of the Director-General. 

(b) Teachers who do not obtain their full qualifica- 
tion at the completion of the training at a teacher 
training institution shall be placed on grades lower than 
those specified above at the discretion of the Director- 
General. 

(c) On first appointment to the Department other 
than directly from an approved teacher training 
institution, teachers will be placed on the Salary Scales 
as determined by the Director-General, taking into 
consideration their qualifications and experience. 

(7)(aXi) Lecturers (trades) with five years post- 
apprenticeship experience will be 
placed on Table III. Level 7. 

(ii) Lecturers (trades) with special addition- 
al experience or with higher technical 
qualifications may be placed on levels 
higher than Level 7 at the discretion of 
the Director-General. 

(iii) Lecturers (trades) with less than five 
years post-apprenticeship experience 
will be placed on levels lower than Level 
7. Such placement will be determined by 
the number of years by which the 
experience is less than five years. 

(8)(a) An unqualified teacher shall not proceed 
beyond Grade 5 of Table I or Grade 7 of Table II. 

(b) An unqualified teacher appointed to the 
Technical Education Division may advance two levels 
from the level of appointment to the Department, 
provided the two levels are contained within the 
barriers contained in Table III. Except that a teacher 
may proceed to cross the barrier once the criteria for 
progression in paragraphs (a) and (b) of subclause (12) 
of Part III are met. 

(c) A two-years-trained teacher may not proceed 
beyond Grade 11 on Table II. 

(d) A three-years-trained teacher may proceed to 
Grade 12 on Table II. 

(e) Notwithstanding subparagraphs (a), (b). (c) and 
(d) of this subclause. a person holding the position of 
lecturer (trades) or senior lecturer (trades) on 31 
December 1972. and appointed as such prior to 31 
December 1967. may proceed beyond Level 11. Table 
III. to a maximum of Level 14. Table III. provided the 
lecturer has obtained the Teachers' Certificate 
(Technical) and has obtained a diploma of the 
Technical Education Division or other equivalent 
qualification. 
A72968-6 

(9) A teacher who has not had a satisfactory report 
may not advance further than three annual increments 
from grade of appointment. 

(10)(a) A teacher who obtains a promotion or 
appointment to a position carrying a salary entitling the 
teacher to move from one column of the Salary Scales to 
another column shall transfer to the new column on the 
same grade as the teacher would have occupied had the 
teacher not received the promotion or appointment. 

(b) A teacher who obtains promotion to a position 
carrying a higher salary range shall be placed on a 
salary that will give the teacher an increase in salary as a 
result of the promotion. 

(11) Teachers who have added to their qualifications 
after leaving a teacher training institution or after 
appointment to the teaching service where the 
appointment is not from such an institution may be 
given accelerated progression. Progression under this 
paragraph is governed by the restrictions imposed in 
subclause (8) of this Part and can only be made once in 
respect of any particular qualification. 

Special progression under this paragraph is made in 
addition to any annual increments to which a teacher is 
entitled. 

Progression through qualifications is awarded as 
follows: 

(a) A two-years-trained teacher who obtains the 
qualifications of a three-years-trained teacher 
shall advance one increment, and may 
proceed to Grade 12. Table II. 

(b) (i) Lecturers/counsellors who obtain the 
Technical Teachers' Diploma con- 
currently with the Teachers' Certificate 
(Technical) or who obtained approved 
teaching qualifications under the 
Technical Education Division's 
internship programme shall not be 
entitled to an additional increment but 
may proceed to Level 11. Table III. 

(ii) Lecturers/counsellors who obtain an 
approved three-year teaching 
qualification other than under the 
Technical Education Division's 
internship programme shall be entitled 
to an additional increment and may 
proceed to Level 11. Table III. 

(c) A three-years-trained teacher who obtains 
the qualifications of a four-years-trained teacher 
may transfer to Table I as follows:— 

(i) Teachers appointed prior to 11 October 
1974— 
Position on New Position on 
Table Ii Table 1 
Grade Grade 

5 4 
6 5 
7 6 
8 7 
9 8 

10 9 
11 10 

(ii) Teachers appointed on or after 11 
October 1974— 
Position on New Position on 
Table 11 Table i 
Grade Grade 

5 3 
6 4 
7 5 
8 6 
9 7 

10 8 
11 9 
12 10 
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(iii) A three-years-trained lecturer/counsellor 
who obtains the qualifications of a four- 
years-trained lecturer/counsellor shall 
progress along Table III as follows: 

Lecturers/Counsellors appointed 
prior to 11 October 1974 shall convert 
to a salary level two levels above that 
on which they were placed at the time 
of obtaining the qualifications. 

Lecturers/Counsellors appointed 
on or after 11 October 1974 shall 
convert to a salary level one level 
above that on which they were placed 
at the time of obtaining the 
qualifications. 

(d) Unqualified teachers appointed to the 
Department from a teacher training institution 
who obtain approved teaching qualifications 
within a period of three years after leaving the 
teaching training institution shall be placed on the 
same salary grade as their contemporaries who 
were appointed with completed qualifications. 

(e) Unqualified teachers other than those 
referred to in paragraph (d) of this subclause on 
gaining approved teaching qualifications — one 
increment. 

(0 A four-years-trained teacher, on obtaining a 
university master's degree, doctoral degree, a 
second bachelor's degree, or its equivalent — one 
increment (except that only one increment can be 
obtained under this clause). 

(12)(a) Lecturers/Counsellors appointed to the 
Technical Education Division may proceed beyond 
Level 11 to a maximum of Level 14. Table III by the 
possession of an approved relevant degree or other 
approved relevant graduate qualification, or a course of 
study as approved by the Director of TAPE and 
recognised by the Director-General as an equivalent 
qualification. 

(b) Lecturers/Counsellors appointed to the 
Technical Education Division may proceed from Level 
14 to a maximum of Level 20. Table III by— 

(i) Satisfying a performance appraisal approved 
by the Director-General to establish that they 
possess the appropriate teaching/counselling 
and professional competencies to merit 
proceeding to the maximum salary of Level 
20. 

and 
(ii) The possession of a Bachelor's degree or 

equivalent together with an appropriate post 
graduate qualification or an appropriate 
diploma of the TED or its equivalent as 
approved by the Director-General. 

and 
(iii) The academic requirements of the Teachers' 

Higher Certificate. 
and 
(iv) Counsellors must be "Registered 

Psychologists" in accordance with the 
provisions of the Psychologists Registration 
Act 1976. 

and 
(v) A minimum of five years lecturing/ 

counselling experience. 

(c) Lecturers/Counsellors initially appointed to a 
level above Level 14 may not proceed more than two 
increments on the salary scale unless the appropriate 
qualifications in paragraphs (a) and (b) of subclause 
(12) of Part 111 of this clause are met. 

(13) Transitional conditions— 
(a) Lecturers and Counsellors shall transfer from 

their existing classification to Table III on the 
equivalent or next highest point to their 
current substantive salary. 

(b) Where the salary scale on which lecturers/ 
counsellors are currently placed entitles them 
to a salary which exceeds Level 11 and/or 
Level 14, Table III. such entitlement shall 
remain notwithstanding the lecturer/ 
counsellor may not meet the essential criteria 
for progression. 

(c) Lecturers/Counsellors referred to in 
paragraph (b) of this subclause shall not be 
granted further increments beyond their 
current entitlement until the stated criteria for 
progression is met. 

(14)(a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated as 
follows— 

annual salary   —    x 12 
313 (rounds off to the 

nearest cent) 
(b) The daily rate of salary for any teacher is 

calculated as follows— 
annual salary 12   x — 

313 10 
(rounds off to the 

nearest cent) 
(15) Part-time teachers shall 

(a) Receive entitlements calculated on a pro raw 
basis in the proportion that the number of 
hours or days worked bears to full-time. 

(b) Work for such period of time as is in inverse 
proportion to the part-time hours of duty 
before being eligible for an increment in basic 
salary or additional payment. 

(16) Subject to the provisions of regulation III of the 
Education Act 1968 Regulations periods of not less than 
four months of acting or relieving duty regardless of any 
break in continuity will be credited as'service in the 
higher duty position for annual increments where such 
apply. 

(17) Temporary teachers who teach for at least five 
consecutive working days but less than a continuous 
period of four weeks shall be paid a loading of 20 per 
cent of their salary. 

Part IV.—Promotional Positions. 
(l)(a) Unless otherwise specified teachers who 

receive appointments to promotional positions shall 
receive a specific salary as in Part 4 of this clause or shall 
transfer to one of the Salary Scales in Part III. 

(b) Head of Department. Technical Education 
Division, shall receive the appropriate salary on Table 
III plus an administrative/responsibility allowance as 
in Part V. except that the minimum salary shall be Level 
16. Table III. 

(c) Senior Lecturers. Senior Counsellors Technical 
Education Division, shall receive the appropriate 
salary on Table III plus an administrative/ 
responsibility allowance as in Part V. except that the 
minimum salary shall be Level 14. Table III. 

(d) Those lecturers/counsellors referred to in (ii)and 
(iii) who qualify for advancement under paragraphs 
(a)and (b)of subclause (12) of Part III will be entitled to 
annual proaression to the maximum level of Table 
III. 

(e) As at 1 January 1987 those lecturers who hold the 
position of Head of Department A and who are not 
four-years-trained will be placed on Level 17 of Table III 
plus an administrative/responsibility allowance as in 
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Part V and will remain at that level until they qualify for 
advancement under paragraphs (a) and (b) of 
subclause (12) of Part HI. Those lecturers who are four- 
years-trained will be placed on Level 20. Table III, plus 
an administrative/responsibility allowance as in Part 
V. 

(f) As at 1 January 1987 those lecturers who hold the 
position of Head of Department B and who are not 
four-years-trained will be placed on Level 16 of Table III 
plus an administrative/responsibility allowance as in 
Part V of this clause and will remain at that level until 
they qualify under paragraphs (a) and (b) of subclause 
(12) of Part III. Those lecturers who are four-years- 
trained will be placed on Level 19. Table III. plus an 
administrative/responsibility allowance as in Part V of 
this clause and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part III. 

(g) As at 1 January 1987 those lecturers/counsellors 
who hold the position of Senior Lecturer A'Senior 
Counsellor and who are not four-years-trained shall be 
placed on Level 17. Table III. plus an administrative/ 
responsibility allowance as in Part V of this clause and 
will remain at that level until they qualify under para- 
graphs (a) and (b) of subclause (12) of Part III. Those 
lecturers/counsellors who are four-years-trained will be 
placed on Level 20. plus an administrative/ 
responsibility allowance as in Part V. 

(h) As at 1 January 1987 those lecturers who hold the 
position of Senior Lecturer B and who are not four- 
years-trained will be placed on Level 14. Table III, plus 
an administrative/responsibility allowance as in Part V 
of this clause, and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part III. Those lecturers who are four-years-trained 
will be placed on Level 17. Table III. plus the 
administrative/responsibility allowance as in Part V of 
this clause, and will remain at that level until they 
qualify under paragraphs (a) and (b) of subclause (12) 
of Part III. 

(2) Primary Schools. 
Four Year 

Salary Trained Salan 
Code Teacher Code Other 

S S 
1. Principals of Primary Schools- 

Class IA 01BA 46472 01BR 42059 
Class I 01BB 44 475 01BS 40 076 
Class II 01BC 41665 01BT 37 259 
Class III 01BD 38 791 01BU 34 758 
Correspondence 

School 01BE 48 185 01BV 43 121 
Teacher-in-Charge. Class IV salary according to 

Column AC (four-years-trained teacher) or Column AT 
(other) of the Salary Scales. 

2. Principals of Special Aboriginal Schools— 
Class IA 01 DA 48 064 01DR 43 658 
Class I 01DB 46 071 01DS 41665 
Class II 01DC 43 256 01DT 38 851 
Class III 01DE 40 381 01DU 36 344 

Teacher-in-Charge, Class IV salary according to 
Column AC (four-years-trained teacher) orColumn AT 
(other) of the Salary Scales and. in addition, a salary 
loading of: 

SI.589 6101 (TIC). 
3. Principals of special schools for mentally and/or 

physically handicapped children— 
Class IA 01DF 48 597 01DV 44 187 
Class I 01DG 46604 01DVV 42 204 
Class II 01DH 43 798 01DX 39 391 
Class III 01DI 40920 01DY 36 885 

Teacher-in-Charge. Class IV salary according to 
Column AC (four-years-trained teacher) orColumn AT 
(other) of the Salary Scales and. in addition, a salary 
loading of: 

S2 131 6111 (TIC). 
4. Deputy Principals of Primary Schools— 

Four Year 
Salan Trained Salan 
Code Teacher Code Other 

S S 

Class IA 01CA 38 149 01CR 34 183 
Class I 01CB 36 832 01CS 32 869 
Correspondence 

School 01CC 38 149 01CT 34 183 
5. Deputy Principals of Special Aboriginal 

Schools— 
Class IA 01CD 39 250 01CU 35 095 
Class I DICE 37 938 01CV 33 780 

6. Deputy Principals of Special Schools for 
Handicapped Children— 

Class IA 01CF 39 250 01CW 35 095 
Class I 01CG 37 938 01CX 33 780 

6a. Senior Assistants — salary according to 
Column AC (four-years-trained teacher) or Column AT 
(other) of the Salary Scales. 

(3) Secondary Schools. 
7. Principals— 

(a) Schools classified as having over 600 
students: 

01EA 50 904 01ET 45 550 
(b) Schools classified as having 600 or less 

students: 
01EB 49 122 01EU 43 955 

(c) District High Schools. Class I: 
01 EC 46 472 01ER 42 059 

(d) District High Schools. Class II: 
01ED 43 157 01ES 38 691 

8. Deputy Principals- 
fa) Schools classified as having over 600 

students: 
01 FA 43 736 01FU 39 160 

(b) Schools classified as having .600 or less 
students: 

01FB 39 585 01FV 35 426 
(c) District High Schools: 

01FD 38 660 01FS 34 639 

9. Senior Teachers— 
(a) Senior Teacher. High School certificate 

appointed prior to 1 July 1961: 
01FE 39 585 

(b) Senior Teachers who have served eight years 
as such and who are eligible for appointment 
as a deputy principal: 

01FF 39 585 01FW 35 426 
provided that service as a depty principal of a 
Class I District High School shall be counted 
as service as a senior teacher for the purpose of 
this paragraph. 

(c) Senior Teachers, manual arts and senior 
teachers, home economics, holding a 
Teachers' Higher Certificate appointed prior 
to 1 July 1964. who have served eight years as 
such and who have completed at least two 
years on Grade 11. 

Table 1 01FG 39 585 
(d) Senior Teachers other than those in 

paragraphs (a), (b) and (c) of this subclause: 
01FH 38 526 GIFT 34 521 
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Four Year 
Salarv Trained Salan 
Code Teacher Code Othei 

S S 
(4) Technical Institutions. 

10. Principals of Technical Colleges— 
(a) Class 1 01 HA 51 287 01HR 45 882 
(b) Class II 01HB 49421 01HS 44 223 
(c) Class III 01HC 47 691 01HT 42 675 

11. Deputy Principals— 
(a) Class 1 01HD 44 739 01HU 40 051 
(b) Class 11 01 HE 42 462 01 HV 38019 
(c) Class HI 01HF 38432 01HW 34 394 

12. Offlcers-in-Chargc (full-time) of evening 
technical schools— 

Class 1 01 ID 42 462 01IR 38 019 
Class fI 01 IE 40 593 01 IS 36 351 
Class 111 01 IF 38 320 OUT 34 147 

13. Counselling Service— 
(a) Principal 01LA 49 421 01LR 44 223 
(a) Assistant Principal 

(confined to occupant at date of 
commencement of award) 

01 LB 44 205 OILS 39 829 

(5) Special Education Services. 
14. Teachers Centre for Continuing Education- 

fa) Principal 01 MA 50 904 DIMS 45 550 
(b) Sen Lecturer 01MB 46 517 OlMT 41636 
(c) Lecturers A 

Year? 07MC 42 698 07MR 38 370 
Year 6 06MC 41911 06MR 37 582 
Year 5 ()5MC 4! 113 05MR 36 787 
Year 4 04MC 40 318 04MR 36 009 
Year 3 03MC 39 524 03MR 35 219 
Year 2 02MC 38 884 02MR 34 541 
Year i 01MC 38 167 01 MR 33 853 

(d) Lecturers B — Salary according to Column 
AD (four-years-trained teacher) or Column 

AU (other) of the Salary Scales. 
15. Guidance Branch— 

(a) Senior Guidance Officer: 
01NA 45 165 01NR 40 434 

(b) District Guidance Officer: 
01NB 42 698 01NS 38 370 

(c) Guidance Officers. Grade 1: 
Year 5 05NC 39 524 05NT 35 219 
Year 4 ()4NC 38 844 04NT 34 541 
Year 3 03NC 38 167 03NT 33 853 
Year?. 02NC 37 487 ()2NT 33 174 
Year 1 01NC 36 811 01 NT 32 495 

(d) Guidance Officers. Grade II Salary according 
to Column AC (four-years-trained teacher) or 
Column AT (other) of the Salary Scales. 

16(a) Principal Advisory Teacher: 
01 PA 44 096 01 PS 39 602 

(b) Senior Advisory Teacher: 
01PB 40 5S5 OIPT 36 351 

(c) Advisory Teacher. Grade 1: 
Year 4 04PC 38 844 04PR 34 541 
Year 3 03PC 38 167 03PR 33 853 
Year 2 02PC 37 487 02PR 33 174 
Year 1 01 PC 36 811 01 PR 32 495 

(d) Advisory Teacher. Grade II salary according 
to Column AC (four-years-trained teacher) or 
Column AT (other) of the Salary Scale. 

17. Education Officers— 
(a) Senior Education Officer: 

01RA 45 783 01RU 40 984 
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Four Year 
Salary Trained Salary 
Code Teacher Code Other 

S S 
(b) Education Officer. Grade I: 

Year 3 03RB 42 000 03RR 38 339 
Year 2 02RB 40 865 02RR 37 201 
Year 1 01RB 39 735 01RR 36 070 

(c) Education Officer. Grade II: 
Year 5 05RC 38 218 05RS 34 891 
Year 4 04RC 37 091 04RS 33 763 
Year 3 03RC 35 955 03RS 32 628 
Year 2 02RC 34 974 02RS 31512 
Year! 01RC 34 315 01RS 30 815 

(d) Education Officer. Grade Ill- 
Year 5 05RD 29 970 05RT 29 493 
Year 4 04RD 28 396 04RT 27 917 
Year 3 03RD 26 824 03RT 26 354 
Year 2 02RD 25 387 02RT 24912 
Year 1 01RD 24 057 01RT 23 584 

18. Recruitment Officers— 
(a) Senior Recruitment Officer 

01SA 45 783 01SS 40 984 
(b) Recruitment Officers— 

Year 3 03SB 42 000 03SR 38 339 
Year 2 02SB 40 865 02SR 37 201 
Year 1 01SB 39 735 01SR 36070 

Part V — Allowances and Additional Payments. 
The allowances and additional payments provided 

under this Part apply to the following teachers while 
they are engaged in carrying out the duties as stated: 

Salary Abbrev- 
S Code ialion s 

1. Principals of agricultural 
schools with residential 
wings 1 234 6401 AGR 

2. Teachers engaged in 
supervisory duties in the 
residential wings of 
agricultural schools 1 035 6403 

3. Pricipals of technical 
colleges with residential 
wings 1 050 6405 

4. Technical Education 
Division —Head of 
Department 
administrative/ 
responsibility allowance 1 816 

5. Senior Lecturer 
administrative/ 
responsibility allowance 884 

6. A Senior Lecturer 
(trades) in charge of a 
trade section, which is 
not part of a department 
and which consists of 
seven or more teachers 396 6701 

7. Principals who by the 
direction of the Director- 
General are charged 
with the responsibility 
for school bus services 
are paid an allowance in 
accordance with the 
following scale: 

No. of buses— 1 176 7011 BUS 
2 287 7 021 BUS 
3 398 7031 BUS 
4 509 7041 BUS 
5 620 7051 BUS 
6 731 7061 BUS 
7 842 7071 BUS 
8 953 7081 BUS 
9 1 064 7091 BUS 
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Sakuy Abhrev- 
s Code knion s 

10 1 175 7101 BUS 
11 1 286 7111 BUS 
12 1 397 7121 BUS 
13 1 508 7131 BUS 
14 1 619 7141 BUS 
15 1 730 7151 BUS 
16 1 841 7161 BUS 
17 1 952 7171 BUS 
18 2 063 7181 BUS 
19 2 174 7191 BUS 
20 2 285 7201 BUS 

(1) A teacher who is directed to undertake 
internal relief work during the minimum time 
set aside for release from face-to-face teaching 
shall be paid the following rates: 

Salary Grade Hourly Rate 
S 

the duties of: 
(i) Youth education officers 

2 117 6501 YEO 
(ii) District vouth organisers 

2 117 6501 DYO 
(iii) District youth organisers 

Driver education 
2 117 6511 DYO 

9. Sewing Teacher — S25.55 per week. 

10. Teachers approved to undertake special 
administrative duties determined by the 
Director-General: 

(a) Teachers undertaking such duties 
under Regulation 188 shall have their 
annual salary increased by— 

(four-years-trained 
teacher) 2 144 6205 ADM 
(other) 1 961 6206 ADM 

(b) Teachers other than those referred to in 
subparagraph (a) of this paragraph 
shall have their annual salary- 
increased by— 

(four-years-trained 
teacher) 1 081 6201 ADM 
(other) 889 6202 ADM 

11. Teachers in special Aboriginal schools and 
centres in special schools for mentally and/or 
physically handicapped children and in other 
special classes approved by the Director- 
General — salary according to Column AB 
(four-years-trained teacher) or Column AS 
(other) of the Salary Scales. 

12. Teachers approved by the Director-General to 
act as teachers in charge of Schools of the Air 
— salary according to Column AC (four- 
years-trained teacher) or Column AT (other) 
of the Salary Scales. 

13. Hourly rate for "additional time" worked in 
TAPE shall be calculated as follows: 

Base annual salary — SI 117.84 provided 
that the maximum rate shall be that 
payable to a lecturer/counsellor at Level 
20. Table III. 

14. Casual rates for persons employed on an 
hourly basis by the Technical Education 
Division shall be calculated as follows: 

Base annual salary — SI 117.84. 
Group 1 and 2 subjects— 

Level 20 Table III 
Group 3 subjects— 

Level 14 Table III 
Group 4 subjects— 

Level 6 Table III 

(2) Payments for such work shall be made 
four times per year. 

Part VI—Holiday Loading. 
(1) Teachers shall be paid a loading of 17.5 per cent of 

current salary when proceeding on annual leave. The 
loading shall be calculated with respect to a maximum 
of four weeks annual leave provided that the amount of 
such loading shall not exceed the amount set out in the 
Australian Bureau of Statistics publication for average 
weekly earnings per male employed unit in Western 
Australia for the September quarter in the year 
immediately preceding the date leave is taken. 

For the purposes of this clause there shall be no 
distinction between permanent and temporary 
teachers. 

(2) Any teacher employed for not less than one 
continuous month shall be entitled to a holiday loading 
on a pro rata basis for each continuous month's service 
provided that any period of service that ceases before 
the 31 st day of March in any year shall not be taken into 
account. 

(3) Any teacher who starts work on the first school 
day and terminates some time during the year after the 

■31st day of March shall be credited with additional 
service from the first day of January to the first school 
day. Any teacher who starts work after the first school 
day and works for not less than one continuous month 
down to the last school day of the same year shall be 
credited with service to the 31st day of December. 

(4) Any teacher who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such vacation 
period or periods. 

Part VII.—No Extra Claims. 
It is a term of this Award that the union undertakes, 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 
of 1989. not to pursue any extra claims, award or over- 
award except when consistent with the State Wage 
Principles. 
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COAL INDUSTRY TRIBUNAL — 
Awards/Agreements — 

Variation of — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL 

Held at Collie on the 28th day of September 1989. 
Application No. 24 of 1989. 

Between 
Griffin Coal Mining Company Limited. Applicant 

and 
The Coal Miners' Industrial Union of Workers 

of Western Australia. Collie. Respondent. 
In the matter of an application to amend the Coal 

Mining Industry (Miners Western Australia) 
Griffin Coal Mining Company Special Conditions 
of Employment Award 1988 to provide for a new 
classification of shovel driver. 

Reason for Decision. 
THE CHAIRMAN: This is an application to amend the 
Griffin Coal Mining Company (Special Conditions of 
Employment Miners) Award 1988 to provide for a new 
classification of shovel driver. 

It is proposed that there should be three levels within 
that classification, one for shovel driver of 18.5 but less 
than 23 cubic metres which would have a rate of pay of 
S542 per week, another for a shovel of 23 but less than 46 
cubic metres with a rate of pay of S558 per week and the 
final level for a shovel in excess of 46 cubic metres with a 
rate of pay of S573.60 per week. Those rates of pay are 
based upon the rates of pay currently applying under 
the Coal Mining Industry (Engine Drivers New South 
Wales) Award for a bumper operator in the case of the 
first level, and in the case of the other levels, on the rates 
of pay for a shovel driver. 

The Special Conditions of Employment Award now 
under review, is based on broadbanded classifications. 
There are three classification bands each with a single 
rate of pay. Grade 1 with a rate of pay of $490 per week, 
contains amongst others, the classification of excavator 
driver. That classification does not distinguish between 
the various sizes of excavators. Within the same band 
are included, amongst others, the classification of front- 
end loaderdriver exceeding 7.6 metres, crane driver and 
truck driver exceeding 110 tons. The Grade 2 band, 
which has a rate of pay of $479.70 per week includes, 
amongst others, the classifications of 100 to 110 ton 
truck driver. 50 to 100 ton truck driver and ancillary 
equipment operator. The Grade 3 band, with a rate of 
pay of $461.10 per week, includes the classifications, 
amongst others, of stores truck driver, bath house 
attendant cleaner and general duties (surface hand). 

What has given rise to this claim is the fact that the 
company has brought on to the coalfield a Demag485 
excavator. It is. I understand, a piece of equipment new 
to the coal industry in this country. It is considerably 
larger than the existing largest excavator, being a 
Demag 241. used by the company. Indeed, in bucket 
size and service weight the new equipment is almost 
twice the size of and. of course, costs significantly more 
than the Demag 241. The union, in a comprehensive 
argument, submitted that by reason of the size of the 
equipment, its cost, the differences in manner of 
operation, together with the resultant increases in 
productivity a new classification is warranted. 
Currently tire scheme of broadbanding groups together 
the Demag 241 and the smaller HI 11. so that there is 
now a need to differentiate between the size of 
excavators. The union does not oppose the concept of 
broadbandinc. but draws attention to the fact that the 

existing award makes distinction between the size of 
trucks and front-end loaders and therefore consistently 
with broadbanding could do so in the case of excavator 
drivers. 

The union referred to the conditions of employment 
nexus with the coal industry in the Eastern States. 
Whilst the union acknowledged that the nexus was not 
an absolute one. it drew attention to the fact that the rate 
of pay in New South Wales for an operation of the new 
equipment would be in the order of $68 per week more 
than that fixed under Grade 1 of the Special Conditions 
Award now under review. The union acknowledges that 
the nexus has not produced identical rates of pay in the 
recent past for comparative classifications. None- 
theless the differences are not as disparate as on this 
occasion. The union also points out that without a new 
classification the driver of a 190 ton truck and the driver 
of the new equipment will be paid the same rate. In New 
South Wales the truck driver and the driver of a shovel 
of the size now in question have a wage differential of 
"something in the vicinity of $72 a week". 

The Respondent, for its part, opposed the claim 
principally on the ground that the current classifica- 
tion of excavator driver within Grade 1 comprehends 
the new machinery. Its argument is that the new 
machinery is fundamentally the same as the existing 
Demag 241. Despite its greater capacity the machine 
does not impose any greater responsibility on its 
operator. It suggests that it is not difficult for existing 
operators to become conversant with the new 
machinery. No lengthy or sophisticated training was 
required. The Respondent's agent submitted that the 
rates of pay on the Collie coalfield were not tied to New 
South Wales rates but rather fixed around the highest 
rate of pay for truck drivers on the field. Its submission 
was that the excavator driver was included in the Grade 
1 band in recognition both of the relative responsibili- 
ties and of the traditional tie with the top truck rate. In 
any event, the Respondent submitted, it is somewhat 
artificial to make reference to only some of the rates of 
pay in the New South Wales Award because in some 
instances the broadbanded rates of pay for 
classifications in this State are higher than those for 
similar classifications in New South Wales. 

The representative members of the Tribunal are 
evenly divided on this matter and therefore pursuant to 
the provisions of the Western Australian Coal Industry 
Tribunal Act. the opinion of the Chairman prevails. 

In my opinion the claim must fail for a number of 
reasons. 

The most fundamental reason is that the claim 
appears to me to be quite contrary to the concept of 
broadbanding introduced as a result of the Second Tier 
Wage Principle in 1987. At that time, quite sensibly, a 
deliberate attempt was made to add to the efficiencies of 
the industry by introducing broadbanding in place of 
the previous scheme of multiple classifications. The 
claim, if allowed in its present form, would at best result 
in a wage structure comprising a hybrid of broadband- 
ing in multiple classifications. Such an arrangement is 
not consistent with the broadbanding introduced as 
recently as 1987 with benefits for the employees as well 
as for the company. Broadbanding brought significant 
wage increases for some as the result of the deletion of 
many different rates of pay and it is not right that the 
union retains the benefit of that, while attempting in 
essence, to revert to the old formulae. Moreover, such an 
arrangement is quite inconsistent with the new Wage 
Fixing Principles promulgated in the recent National 
Wage Case. Those Principles require, as a condition 
precedent to wage adjustments, that the parties, 
amongst other things, implement measures which 
eliminate impediments to multiskilling and broad- 
ening the range of tasks which an employee may be 
required to perform. 
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I do not accept the union's argument that its proposal 
is consistent with broadbanding. In the first place, 
unlike the existing scheme, the new classification would 
comprise varying rates of pay. Further. I am not 
convinced that the skills associated with operating the 
new equipment are not currently accommodated in the 
existing broadbanded levels. The evidence tendered in 
these proceedings does not convince me that the new 
equipment is so different from the old as to justify a 
separate classification. Whilst it is abundantly clear 
that the new equipment is significantly larger than the 
existing machines and its cabin is on the right rather 
than the left side, the skills associated with its operation 
do not appear to be significantly different, as indeed Mr 
Dyer, a shovel driver of some 15 years standing, 
testified. His evidence was that the basics of the new 
equipment were like those on the Demag 241 and that a 
good operator, familiar with the 241, could operate the 
485 with a minimum of training. He testified that the 
basic difference in operation was the fact that the 
hydraulics were electrically assisted, but otherwise the 
buttons and operations were the same. My inspection 
led me to believe that that was indeed a fair assessment 
of the position. There needs to be a significant net 
addition to the work requirements to warrant a new 
classification. In face of the evidence, including the 
inspections undertaken in these proceedings I am far 
from convinced that the net addition to the work 
requirements of the operators of the equipment is 
significant. 

Furthermore, there is absolutely nothing rational 
about tying the wage rate to the size of a particular 
equipment. Rather, it should be tied to the skills 
necessary to operate the equipment. Again, the new 
Wage Fixing Principles place an emphasis on the 
creation of a career path based on skills. There is really 
no reason why the cut off point for the new 
classification should rest with a shovel of 18.5 cubic 
metres any more than for a shovel of 14 cubic metres, or 
for that matter, some other capacity. To a large degree 
the concept of broadbanding overcomes these illogical- 
ities and it is a step backwards for the Tribunal to 
endorse a proposal of the kind now before it. 

It is the case, as the union submitted, that in some 
instances the current broadbanding system gives 
recognition to size of equipment. That is the exception 
rather than the rule and it is generally limited to the 
truck driving classifications. In that respect it is not 
without some relevance to observe that the 50 to 100 ton 
truck driver and the 100 to 110 ton truck driver are each 
classified in the second band and there is no 
incremental adjustment within that band for the 
different sized trucks as is proposed on this occasion for 
the excavators. The union mentioned the fact that the 
Cato HD1880. described in technical material as a 
hydraulic excavator, was listed in Grade 2. thereby 
establishing a precendent for the further differentiating 
between the size of excavators. Whether the HD1880 is 
an excavator or not is a moot point and not a matter for 
these proceedings, but assuming it is. the classification 
differential is clearly skill-related since the HD1880 
does not require a ticketed operator as is the case for the 
excavators classified in Grade 1. 

The union made much of the traditional nexus 
regarding conditions of employment between the coal 
industry in this State and that in New South Wales. 
Much has been said and written about the nexus over 
the years and it has undeniably played a very important 
part in the proper management of Industrial Relations 
in the industry in this State. However, the rates of pay for 
machine operators in this State have been tied to the 
rates of pay for truck drivers on the field rather than by 
direct reference to the rates of pay for the similar equip- 
ment in New South Wales. Moreover, the Tribunal, as 
long ago as in 1979. in Applications Nod. 11 and 12 of 

1979, warned that the blind adherence to a formula 
based on size of equipment for determining the 
appropriate rate of pay for operators of that equipment 
could not continue. Indeed, in Application No. 25 of 
1986 the Tribunal departed somewhat from such a 
formula when fixing the rate of pay for operators of the 
135 ton truck even though it continues in New South 
Wales. Clearly, with the implementation of broadband- 
ing in 1987 that task was completed for not only did the 
broadbanding do away with multiplicity of classifica- 
tions based minutely on vehicle size, but it led to greater 
differences in the rates of pay for the various 
classifications in this State and in New South Wales. 

However, it would be idle folly to suggest that the 
Tribunal can and should ignore the rates of pay fixed for 
operators of similar equipment in New South Wales 
when determining rates of pay in this State. That 
principle was recognised by the Tribunal in 
Application Nos. 13 and 14 of 1986 in dealing with an 
application for additional sick leave and clearly the 
happenings in New South Wales were, to some extent, 
regarded by the Tribunal as being relevant in the recent 
night shift case. It must be said, however, that any nexus 
is to be treated as a servant rather than as the master of 
wage and condition fixing. Care must be taken to have 
regard to the entire conditions of employment in each 
place for there are differences between allowances and 
the like. 

It seems that the rate of pay in New South Wales for a 
driver of a shovel or excavator of the size of the 
equipment now in question is in the order of $68 a week 
more than is the case under the relevant award in this 
State. If that is the case, it might be an indication that 
there is a need to review the current salary levels within 
the context of broadbanding. greater attention being 
paid to the skills required of the particular classifica- 
tions so that a more realistic pay scale can be 
established. Indeed, that is the very intention of the new 
Wage Fixing Principles. 

For the foregoing reasons, in my opinion the claim 
should be dismissed and on behalf of the Tribunal I so 
order. 

Order. 
HAVING heard Mr G.N. Wood on behalf of the 
Applicant and Mr M. O'Connor on behalf of the 
Respondent the Tribunal doth hereby order that the 
application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING. 
Chairman. 

Western Australian Coal Industry Tribunal. 
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NOTICES — 
Union matters — 

2269 of 1989. 

NOTICE is given of an application by the Australasian 
Society of Engineers. Moulders and Foundry Workers 
Industrial Union of Workers. Western Australian 
Branch for an alteration to rule 2 Constitution. The 
existing rule and proposed new rule are set out 
below:— 

Existing rule 2.—Constitution. 

2.—Constitution. 
Membership of the Branch shall be comprised 

of: 
(l)(a) Persons who are employed, or usually 

employed within the area of the State ofWestern 
Australia, known as the South West Lands 
Division, engaged in the following callings or 
vocations: Engineers, fitters, coppersmiths, 
turners, water meter fitters, patternmakers, tool 
and gauge makers, scale makers and adjusters, 
safe-makers, pipe fitters, brass finishers 
(engineering and general), blacksmiths, 
shipsmiths. toolsmiths. gunsmiths, angle iron 
smiths, oliversmiths. blacksmiths' strikers, 
steam and other hammer drivers, spring makers, 
millwrights, steam and drop hammer forgers, 
furnacemen (forge, electric and other furnace- 
men). oxy-acetylene and electric welders and 
cutter, locksmiths, iron and steel rollers, 
electrical engineers, electrical fitters, electrical 
wire men. 
electrical linesmen. electrical installers, 
electrical mechanics, automotive electricians, 
refrigeration and air conditioning fitters, 
armature winders, electrical workers generally, 
battery litters, mechanical and scientific 
instrument makers, mechanical draughtsmen, 
typewriter mechanics, and persons employed in 
the servicing, repairing, maintaining, struc- 
turally altering and/or assembling of business 
machines, motor mechanics, motor cycle 
mechanics, aircraft mechanics, cycle (other than 
motor) mechanics (including filers, assemblers 
and wheel builders, cycle enamellers. sprayers, 
liners and writers), machine joiners, die-sinkers, 
press toolmakers and stampers, wirenetting and 
link mesh workers, wire drawers, including 
persons (not being workers eligible for 
membership of either the Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia by virtue of paragraphs (ii) or (iii) of 
subrule(a)ofRule2ofthe Rules of that Union or 
the Plumbers and Gas Fitters Employees Union 
of Australia. West Australian Branch. Industrial 
Union of Workers, engaged in or in connection 
with the treatment and/or fabrication of copper, 
brass, aluminium and other non-ferrous metals 
for the purpose of the production of wire, tubes, 
rods. bars, sheets, strip sections, angles and other 
fabricated products) tubular steel and iron gate 
and fence makers, galvanisers. riggers and 
splicers bell repairers and oilers, rivet heaters, 
machine makers, milling machinists, planers, 
slotters. borers, shapers. machine drillers, all 
workers engaged in the making of wrought iron 
and malleable iron pipes.dressers.electroplaters 
and polishers, grinders and tappers, bolt, nut 
and screwing machinists, lifters and assemblers 
and assistants, and all other other machine 
operators and examiners of work prepared by 
the foregoing classifications and vocations 
employed in the engineering, locomotive, ship 

building, rolling stock, aircraft, agricultural 
implement making and kindred trades, 
munition and iron trades, or in any other 
industry whatsoever engaged on the manu- 
facturing of engineering products or in the 
maintenance of plants. 

(b) persons who are employed or usually 
employed in the State of Western Australia, 
except that portion comprised in the South West 
Lands Division, engaged in the following 
vocations: Engineers, coppersmiths, fitters, 
turners, die-sinkers, pattern-makers, brass 
finishers (engineering and general), black- 
smiths. shipsmiths. toolsmiths. gunsmiths, angle 
iron smiths, springmakers. millwrights, oxy- 
acetylene and electric welders, cycle and motor 
mechanics, mechanical draughtsmen, milling 
machinists, planers, slotters. shapers. borers, 
machine drillers, iron and steel rollers, grinders, 
and other machinemen. mechanics, lifters and 
assemblers, machine makers, mechanical and 
scientific instrument makers, steam and drop 
hammer forgers, electroplaters. metal polishers, 
typewriter mechanics and persons employed in 
the servicing, repairing, maintaining, structur- 
ally altering and/or assembling of business 
machines, and pipe fitters employed in the 
engineering, locomotive, shipbuilding, rolling 
stock, aircraft, agricultural implement making 
and kindred trades, or in any other industry 
whatsoever, engaged on the manufacturing of 
engineering products or in the maintenance of 
plant. 

(e) Persons engaged in the following trades or 
branches of the Coal Mining Industry: 
Engineers, coppersmiths, fitters, turners, 
pattern-makers, brass finishers (engineering 
and general), blacksmiths, angle iron smiths, 
toolsmiths. steam and drop hammer forgers, 
blacksmiths' strikers, steam and other hammer 
drivers, electrical engineers, electrical workers, 
mechanical draughtsmen, millwrights, milling 
machinists, planers, slotters. borers, shapers. 
machine drillers and other machine men and 
assistants to the above Trades or Callings, 
engaged in the Coal Mining Industry. 

(d) Persons engaged by BP (Fremantle) 
Limited as bunkering operators and bunkering 
attendants. 

Provided that such persons are those who by 
custom and practice would have industrial 
coverage under the terms of the Oil Bunkering 
BP (Fremantle) Limited Workers' Agreement 
No. 9 of 1979 as amended. 

(e) Persons employed or usually employed in 
the manufacture and/or distribution of natural 
and/or fuel gas in the callings of gas fitters, gas 
meter and/or appliance testers, gas meter 
repairers, gas holder attendants, gas plant 
operators, gas mainlayers and assistants in the 
area and operations under the State Energy 
Commission Act. the Perth Gas Act and the 
Fremantle Gas and Coke Company Act. 

(0 Persons employed or usually employed by 
the State Energy Commission of Western 
Australia in any calling or vocation mentioned 
in paragraph (a) of this Rule. 

(2) Persons employed or usually employed as 
Moulders and/or Coremakers. or apprentices or 
j uniors (who when so employed) are engaged in 
any class of moulding and/or coremaking for the 
production ofcastings from molten metal of any 
kind, or making moulds (from) other materials 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

in any industry, or branch of industry together 
with any foundry workers being moulders and/ 
or coremakers. assistants, furnacemen and 
assistants, fettlers and grinders who are solely 
employed or are usually solely employed in a 
moulders shop or section and any cast bank and 
cast spun pipe makers moulders and/or 
coremakers and their assistants, die casters and 
smelters of scrap metals and their assistants. 
Provided always that no person shall be eligible 
for membership merely because he is employed 
or usually employed in work of such kind as 
would had he been employed in such work on 
the 1st day of July 1961. have then qualified him 
for membership of any of the following named 
Industrial Unions — 

Australian Railways Union of Workers. West 
Australian Branch. 

Federated Miscellaneous Workers" Union of 
Australia. West Australian Branch. Union of 
Workers. 

The United Furniture Trades Industrial 
Union of Workers. WA. 

The Union may admit to membership any 
person who is eligible in accordance with the 
aforesaid provisions of this rule and who 
exercises his calling or vocation or who resides 
within the State of Western Australia, but 
excluding that portion of the State comprised 
within the area bounded by a line drawn from 
the intersection of the 20th parallel of latitude 
and the 125th meridian of longitude to the 
intersection of the 20th parallel of latitude and 
the 129th meridian of longitude thence South 
along the 129th meridian of longitude to the 
intersection of that meridian of longitude with 
the 24th parallel of latitude; thence West along 
the 24th parallel of latitude to the intersection of 
that parallel of latitude with the 125th meridian 
oflongitude to the intersection of that meridian 
of longitude with the 20th parallel of latitude. 

(3) Persons duly elected to be Officers of the 
Branch. 

Proposed new rule 2.—Constitution. 
2.—-Constitution. 

Membership of the Branch shall be comprised 
of: 

(l)(a) Persons who are employed, or usually 
employed within the area of the State of Western 
Australia, known as the South West Lands 
Division, engaged in the following callings or 
vocations: Engineers, fitters, boilermaking- 
metal construction and first class welding 
(optional blacksmith) tradesperson. copper- 
smiths. turners, water meter fitters, pattern- 
makers. tool and gauge makers, scale makers 
and adjusters, safe-makers, pipe fitters, brass 
finishers (engineering and general), black- 
smiths. shipsmiths. toolsmiths. gunsmiths, angle 
iron smiths, oliversmiths. blacksmith's strikers, 
steam and other hammer drivers, spring makers, 
millwrights, steam and drop hammer forgers, 
furnacemen (forge, electric and other furnace- 
men). oxy-acetylene and electric welders and 
cutters, locksmiths, iron and steel rollers, 
electrical engineers, electrical fitters, electrical 
wiremen. electrical linesmen. electrical 
installers, electrical mechanics, automotive 
electricians, refrigeration and air conditioning 
fitters, armature winders, electrical workers 
generally, battery fitters, mechanical and 
scientific instrument makers, mechanical 
draughtsmen, typewriter mechanics, and 
persons employed in the servicing, repairing. 

maintaining, structurally altering and/or 
assembling of business machines, motor 
mechanics, motor cycle mechanics, aircraft 
mechanics, cycle (other than motor) mechanics 
including filers, assemblers and wheel builders, 
cycle enamellers. sprayers, liners and writers, 
machine joiners, diesinkers. press toolmakers 
and stampers, wirenetting and link mesh 
workers, wire drawers, including persons (not 
being workers eligible for membership of either 
the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia by virtue of 
paragraphs (ii) or (iii) of subrule (a) of Rule 2 of 
the Rules of that Union or the Plumbers and Gas 
Fitters Employees Union of Australia. West 
Australian Branch. Industrial Union of 
Workers, engaged in or in connection with the 
treatment and/or fabrication of copper, brass, 
aluminium and other non-ferrous metals for the 
purpose of the production of wire, tubes, rods, 
bars, sheets, strip sections, angles and other 
fabricated products) tubular steel and iron gate 
and fence makers, galvanisers, riggers and 
splicers belt repairers and oiler, rivet heaters, 
machine makers, milling machinists, planers, 
slotters. borers, shapers. machine drillers, all 
workers engaged in the making of wrought iron 
and malleable iron pipes, dressers, electroplaters 
and polishers, grinders and tappers, bolt, nut 
and screwing machinists, lifters and assemblers 
and assistants, and all other machine operators 
and examiners of work prepared by the fore- 
going classification and vocations employed in 
the engineering, locomotive ship building, 
rolling stock, aircraft, agricultural implement 
making and kindred trades, munition and iron 
trades, or in any other industry whatsoever 
engaged on the manufacturing of engineering 
products or in the maintenance of plants. 

(b) Persons who are employed, or usually 
employed in the State of Western Australia, 
except that portion comprised in the South West 
Lands Division, engaged in the following 
vocations: Engineers, coppersmiths, fitters, 
boilermaking-meta! construction and first class 
welding (optional blacksmithing) tradesperson. 
turners, die-sinkers, patternmakers, brass 
finishers (engineering and general) blacksmiths, 
shipsmith. toolsmiths. gunsmiths, angle iron 
smiths. springmakers. millwrights. oxy- 
acetylene and electric welders, cycle and motor 
mechanics, mechanical draughtsmen, milling 
machinists, planers, slotters. shapers. borers, 
machine drillers, iron and steel rollers, grinders, 
and other machinemen. mechanics, lifters and 
assemblers, machine makers, mechanical and 
scientific instrument makers, steam and drop 
hammer forgers, electroplaters. metal polishers, 
typewriter mechanics and persons employed in 
the servicing, maintaining, structurally altering 
and/or assembling of business machines, and 
pipe fitters employed in the engineering, 
locomotive, shipbuilding, rolling stock, aircraft, 
agricultural implement making and kindred 
trades, or in any other industry whatsoever, 
engaged on the manufacturing of engineering 
products or in the maintenance of plant. 

This matter has been listed before the Full Bench on 
15 February 1989. 

A copy of the rules of the proposed new organisation 
may be inspected at my office 815 Hay Street. Perth. 

Any organisation registered under the Industrial 
Relations Act 1979. or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
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alteration of the rule by giving notice of the objection in 
accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

(Sgd.) T.J. POPE. 
Deputy Registrar. 

27th day of November 1989. 

(g) Any persons appointed from the Wages to 
the Salaried Staff shall produce a clearance from 
the other Union, and their contributions to this 
Union shall commence from the date such 
clearance has been granted and application for 
membership lodged. 

(h) Any member having an interest in the funds 
of the Union may inspect the books of the Union at 
any reasonable hour. 
Existing rule 5—Life Membership. 

5. (a) Life membership may be conferred by 
Council or Delegate Conference on any person 
who has rendered meritorious services to the 
Union. 

(b) A Life Member shall be entitled to the same 
benefits as an ordinary member. 

2201 of 1989. 

NOTICE is given of an application by the "Western 
Australian Railways Officers' Union" to alter rule 4.— 
Membership and rule 5.—Life Membership. The 
existing and proposed rules relevant to this matter are 
set out below:— 

Existing rule 4.—Membership. 
4. (a) The following persons and classes of 

persons shall be eligible for membership of the 
Union, namely: 

(i) Persons engaged in the services of the 
Western Australian Government Railways 
in receipt of an annual salary or, in the case 
of temporary clerks, paid on wages sheets, 
also Union Head Office staff. 

(ii) Persons employed at an annual salary rate 
in the rail transport industry by — 

(a) Any statutory body representing 
WAGR in any such right as 
aforesaid; or 

(b) any instrumentality or authority 
whether corporate or unincorporate 
acting under the control of or for or 
on behalf of or in the interest of 
WAGR in any such right as 
aforesaid; or 

(c) any Company or Corporation in 
which at least 50 per centum of the 
issued shares are held by or for or on 
behalf of or in the interest of WAGR 
in any such right as aforesaid. 

(b) Application for membership must be made 
on the prescribed form signifying the applicant's 
willingness to abide by the rules of the Union and 
accompanied by at least one quarter's 
subscription, or an official procuration order 
authorising the Railways Commission to deduct 
each fortnight the rate of contribution as laid down 
in Clause 6, subclause (b) of the Constitution. 

(c) Applications are to be obtained by the Head 
officer in conjunction with Branch Secretary 
covering the Branch district wherein the applicant 
is employed, and sent direct to the Union Head 
Office for registration. 

(d) The entrance fee. to be paid at the time of 
proposition, shall be any sum not exceeding $40.00, 
as shall be fixed from time to time by Council. 

(e) No person shall be entitled to the privileges 
of membership until one month has elapsed from 
the date of being accepted as a member. 

(f) A member may retire from the Union by 
giving three months' notice and paying all fees, 
fines and levies due. 

Proposed new rule 4.—Membership. 
4. (a) The following persons and classes of 

persons shall be eligible for membership of the 
Union, namely: 

(i) Persons engaged in the services of the 
Western Australian Government Railways 
in receipt of an annual salary or. in the case 
of temporary clerks, paid on wages sheets, 
also Union Head Office staff. 

(ii) Persons employed at an annual salary rate 
in the rail transport industry by — 

(a) Any statutory body representing 
WAGR in any such right as 
aforesaid; or 

(b) any instrumentality or authority 
whether corporate or unincorporate 
acting under the control of or for or 
on behalf of or in the interest of 
WAGR in any such right as 
aforesaid: or 

(c) any Company or Corporation in 
which at least 50 per centum of the 
issued shares are held by or for or on 
behalf of or in the interest of WAGR 
in any such right as aforesaid. 

(d) Persons employed at an annual 
salary rate in the Western Australian 
Railways Institute. 

(b) Application for membership must be made 
on the prescribed form signifying the applicant's 
willingness to abide by the rules of the Union and 
accompanied by an official procuration order 
authorising the Railways Commission to deduct 
each fortnight the rate of contribution as laid down 
in Clause 6. subclause (b) of the Constitution. 

(c) Applications are to be obtained by the Head 
officer in conjunction with Branch Secretary 
covering the Branch district wherein the applicant 
is employed, and sent direct to the Union Head 
Office for registration. 

(d) The entrance fee. to be paid at the time of 
proposition, shall be any sum not exceeding $40.00. 
as shall be fixed from time to time by Council. 

(e) No person shall be entitled to the privileges 
of membership until one month has elapsed from 
the date of being accepted as a member. 

(f) A member may retire from the Union by 
giving three months' notice and paying all fees, 
fines and levies due. 

(g) Any persons appointed from the Wages to 
the Salaried Staff shall produce a clearance from 
the other Union, and their contributions to this 
Union shall commence from the date such 
clearance has been granted and application for 
membership lodged. 
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(h) Any member having an interest in the funds 
of the Union may inspect the books of the Union at 
any reasonable hour. 
Proposed new rule 5.—Life Membership. 

5. (a) Life membership may be conferred by 
Council or Delegate Conference on any person 
who has rendered meritorious services to the 
Union. 

(b) A Life Member shall be entitled to the same 
benefits as an ordinary member whilst employed 
in a full-time capacity with Western Australian 
Government Railways Commission. 

This matter has been listed before the Full Bench on 
13 February 1990. 

A copy of the rules of the proposed new organisation 
may be inspected at my office 815 Hay Street Perth. 

Any organisation registered under the Industrial 
Relations Act 1979. or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
alteration of the rule by giving notice of the objection in 
accordance with Form 22 within 21 days of the 
publication of the Industrial Gazette in which notice of 
the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

(Sgd.) T.J. POPE. 
Deputy Registrar. 

OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT — 

Matters dealt with — 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Consett International Scaffolding Contractors. 

No. OHSW5 of 1989. 
COMMISSIONER J.F. GREGOR. 

Order. 
WHEREAS the Applicant on 17 November 1989 sought 
and was granted leave by the Commission to withdraw 
its application, the Commission, pursuant to the powers 
conferred on it under section 27(1) of the Industrial 
Relations Act 1979. and all other powers thereunder, 
hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

27th day of November 1989. 
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Vol. 69 Part 2 

AWARDS/AGREEMENTS — APPLICATION FOR — 
BHP-Utah Minerals International Cadjebut Production Award No. A11 of 1989 — Delivered   
Clerks (National Permanent Management Services) (WA) Saturdays Agreement No. AG 15 of 1988 — Delivered  
Clerks (Commercial. Retail, Wholesale Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG18 of 1988 

— Delivered  
Clerks (Commercial. Retail. Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG 19 of 1988 

— Delivered  
Clerks (Commercial. Retail. Wholesale. Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG20 of 1988 

— Delivered  
Clerks (Commercial. Retail. Wholesale. Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG22 of 1988 

— Delivered  
Cultural Centre Award No. A28 of 1988 — Delivered   
Exhaust Services Industry Youth Traineeship Agreement No. AG14 of 1988 — Delivered  
Government Officers (Social Trainers) Award No. PSA A20 of 1985   
Hairdressers Award No. A32 of 1988 — Delivered  
Horse Industry Traineeship Agreement AGS'of 1989 — Delivered  
Horse Industry Traineeship Agreement No. AG17 of 1988 — Withdrawn by Leave   
Hospital Salaried Officers (Private Hospitals Award Clerical Traineeships) Industrial Agreement No. AG3 of 1989 ■— 

Delivered  
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 Clerical Traineeships) Industrial Agreement No. AG4 of 1989 — 

Delivered  
Intensive Horiticulture (Vegetable Production) Traineeship Agreement No. AG36 of 1988 — Delivered  
Intensive Horticulture (Vegetable Production) Traineeship Agreement No. AG9 of 1989 — Delivered -  
P & O Towage Services Small Craft Crews Agreement No. AG2 of 1989 — Delivered  
Platform Modification and Hook-up Agreement No. AGS of 1989 — Delivered  
Robe River Iron Associates Employee Representatives and Grievance Procedure Award No. A4(l) of 1987   
State Energy Commission of Western Australia Wages and Conditions Award No. A1 of 1989 — Delivered   
Surveying Industry Award 1988 — Application No. A2(A) of 1988 — Pending  

AWARDS/AGREEMENTS — APPLICATION FOR VARIATION — NO VARIATION RESULTING ■ 
Clerks (Accountants Employees) Award No. 8 of 1982   
Engine Drivers (Building and Steel Construction) Award No. 20 of 1973   
Engine Drivers (Town of Kalgoorlie) Award No. 18 of 1979   
Hospital Salaried Officers Award No. 39 of 1968   
Iron Ore Production and Processing (Hamersley Iron Pty Limited) Award No. 20 of 1987   
Police Award No. 2 of 1966  
Railway Employees Award No. 18 of 1969   
Salaried Officers of Murdoch University Award No. 16 of 1984   
Salaried Officers of the University of WA Award No. 16 of 1977   
State Energy Commission of Western Australia Wages and Conditions Award No. A1 of 1989   

AWARDS/AGREEMENTS - CONSOLIDATION BY REGISTRAR - 
Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947   
Earth Moving and Construction Award No. 10 of 1963   
Electronics Industry Award No. A22 of 1985   
Fibrous Plaster and Cement Workers Award No. 11 of 1969   
Gold Mining Consolidated Award No. 21 of 1967     
Motel Hostel, Service Flats and Boarding House Workers Award No. 29 of 1974   
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection) Industry Award No. 29 of 1980 
Plastic Manufacturing Award No. 5 of 1977   

AWARDS/AGREEMENTS - CONSOLIDATION OF - 
Fire Brigade Officers Consolidated Award No. 489 of 1972     3032 
Government School Teachers Salaries Award 1981   3644 

AWARDS/AGREEMENTS - SECOND TIER/WAGE FIXING - PRINCIPLES • 
Aerated Water and Cordial Manufacturing Industry Award No. 10 of 1975   
Animal Welfare Industry Award No. 8 of 1968   
Bag, Sack and Textile Award No. 3 of 1960  
Cement Tile Manufacturing Award No. 3 of 1966   
Child Care Centres (Aides) Award No. A2 of 1983     
Child Care Centres (Child Care Workers) Award No. A4 of 1983   
Child Care Centres (Pre-School Teachers) Award No. A3 of 1983    
Childrens Services (Government) Award No. A29 and PSA A29(A) of 1985   
Cleaners and Caretakers Award No. 12 of 1969   
Cleaners and Caretakers (Car and Caravan Parks) Award No. 5 of 1975   
Cleaners (General and Window) Contractors Award No. 3 of 1968   
Drum Reclaiming Award No. 21 of 1961     
Dry Cleaning and Laundry Award No. 35 of 1978   
Electrical Trades (Gold Mining) Award No. 57 of 1968     
Engine Drivers (Goldmining) Award No. 37 of 1947     
Engineers (Gold Mining) Award No. 26 of 1947   

(iii) 
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CUMULATIVE CONTENTS—continued . 

VnVARDS/AGREEMENTS — SECOND TIER/WAGE FIXING — PRINCIPLES — 
Family Day Care Co-ordinators and Assistants Award No. A16 of 1985   
Frozen Foods Award No. 25 of 1977   
Health Attendants' Award No. 49 fo 1978   
Hospital Salaried Officers (Private Hospitals) Award 1980 No. 28 of 1977   
Icecream and Frozen Confectionery Manufacturing Award No. A32 of 1982   
Marine Stores Award No. 13 of 1958   
Meat Industry (State) Award No. R9 of 1979     
Optical Mechanics Award No. 9 of 1970   
Photographic Industry Award No. 9 of 1980   
Plastic Manufacturing Award No. 5 of 1977   
Poultry Breeding Farm and Hatchery Workers Award No. 20 of 1976   
Saddlers and Leatherworkers' Award No. 7 of 1962   
Salaried Officers of the University ofWA Award No. 16 of 1977   
Salaried Officers (Paraplegic Quadriplegic Association) Award No. 17 of 1986   
School Employees (Independent Day and Boarding Schools) Award No. R7 of 1979 
Soap and Allied Products Manufacturing Award No. 25 of 1960   
Soft Furnishings Award No. 23 of 1982   
Teachers Aides (Independent Schools) Award No. A27 of 1987    
University ofWA Research Grant Salaried Staff Award No. CR237 of 1982   

O R D F. R S —continued 
2723 
2120 
2121 
3602 
2122 
2122 

. 2764. 2765 
2127 
2128 
2129 
2131 
2132 
2766 
2747 
2750 
2134 
2135 
2757 
2766 

AWARDS/AGREEMENTS — VARIATION OF - 
Aboriginal Police Aides Award No. 31 of 1979   
Aerated Water and Cordial Manufacturing Award No. 10 of 1975   1 
Aged and Disabled Persons Hostels Award No. A6 of 1987   3217. 3314,: 
AWU — Government Harbour Construction and Maintenance Award No. 24A of 1965   1 
Airconditioning and Refrigeration (Construction and Servicing) Award No. 10 of 1979    2197, i 
Ambulance Service Workers Award No. 50 of 1968   ... 1 
Argyle Diamond Mines Production Award No. A28 and A32 of 1984   .... 1 
Bag, Sack and Textile Award No. 3 of 1960  
Bakers (Country) Award No. 18 of 1977  2051,1 
Bakers (Metropolitan) Award No. 13 of 1987   
Bread Carters (Country) Award No. 17 of 1975   
Brewery Craftsmen Agreement No.C368A of 1979  
Brewery Engine Drivers' and Firemen Agreement No.C368B of 1979   
Brick Manufacturing Award No. 19 of 1979   1 
Brushmakers Award No. 30 of 1959   
Building Trades Award No. 31 of 1966  2053. 2500.2834, 3089, 3217, 3327. i 
Building Trades (Construction) Award No. R14 of 1978   2055, 2180. 2186. 2193. 2194, 2205, 2262,2263.2264, 2570, 2571, 2573,1 

2578,2579. 2581, 2582, 2583, 2584,2585, 2646.2851, 2852.2854, 2855. 2856.2857, 2858,2860, 2861. i 
3120. 3167, 3168. 3169, 3170, 3217, 3328. 3397. 3398. 3412. 3413, 3433. 3434, 3612, i 

Building Trades (Fremantle Port Authority) Award No. 31B of 1966  :  
Building Trades (Gold Mining Industry) Award Nos. 29 and 32 of 1965 and 4 of 1966   
Building Trades (Government) Award No. 31A of 1966   1 
Building Trades (State Energy Commission) Consolidated Award No. 1 of 1959   
Can Manufacturing (Production and Maintenance — Amalgamated Industries Pty Ltd) Award No. A4 of 1985   
Case and Boxmakers Award 1952 No. 48 of 1951  
Catering Employees and Tea Attendants (Government) Award No. 34 of 1981  2056,1 
Child Care Centres (Aides) Award No. A2 of 1983   2382, 3217,3 
Child Care Centres (Child Care Workers) Award No. A4 of 1983   2 
Child Care Centres (Pre-School Teachers) Award No. A3 of 1983   2 
Child Care (Lady Gowrie Child Centre) Award No. A3 of 1984)   
Child Care (Out of School Care — Playleaders) Award No. A13 of 1984   2 
Child Care (Subsidised Centres) Award No. A26 of 1985  2057.2 
Child Care Workers (Education Department) Award No. A20 of 1984   2 
Children's Services (Educational Institutions) Award 1987   
Children's Services (Government) Award A29 and A29A of 1985    2297,2 
Cleaners and Caretakers Award No. 12 of 1969   >   2385.3217.3 
Cleaners and Caretakers (Car and Caravan Parks) Award No. 5 of 1975   2387,3 
Cleaners and Caretakers (Government) Award No. 32 of 1975   2 
Cleaners and Caretakers (Metropolitan Market Trust) Agreement 1967 No. 9 of 1967   
Clerks (Accountants Employees) Award No. A8 of 1982   2 
Clerks (Bailiffs Employees) Award No. 19 of 1976   2 
Clerks (Commercial Radio and Television Broadcasters) Award No. 14C of 1968  2060. 2393, 3 
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972   2060,2 
Clerks (Control Room Operators) Award No. A14 of 1981  2060. 2 
Clerks (Credit and Finance Establishments) Award No. 16 of 1952   ... 2 
Clerks (Customs and/or Shipping and/or Forwarding Agents) Award No. 47 of 1948   2060. 2 
Clerks (Grain Handling) Award No. 34 of 1977   
Clerks (Hotels, Motels and Clubs) Award No. R7 of 1977   2 
Clerks (Racing Industry — Betting) Award No. 22 of 1977   2404. 2 
Clerks (Swan Brewery Co Ltd) Award No. A5 of 1986   
Clerks (Taxi Services) Award No. 14B of 1968   2 
Clerks (Timber) Award No. 61 of 1947   2060.2 
Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947   2060, 2409. 3 
Clothing Trades Award No. 16 of 1972   3 
Community Colleges Award No. A21 of 1986   
Community Welfare Hostels Award No. A27 of 1981     2 
Concrete Masonry Block Manufacturing Award No. 28 of 1969   
Contract Cleaners Award No. A6 of 1985     2530. 3 
Crothall Hospital Services (WA) Pty Ltd Award No. A3 of 1987   2233, 3217, 3 
Country High Schools Hostels Award No. 7A of 1979     
Cultural Centre Award 1987 No. A28 of 1988     

(iv) 
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CUMULATIVE CONTENTS—continued 

AWARDS/AGREEMENTS - VARIATION OF— continued 
Dairy Factory Workers Award No. 15 of 1982     
Dental Technicians and Attendant/Receptionists Award No. 29 of 1982   3217. 
Draughtsmens. Tracers. Planners and Technical Officers Award No. 11 of 1979   
Dredge Masters. Mates and Engineers — Government Award No. 34 of 1960 . 
Dresser Minerals — AWU Barites Mining and Process Award No. 33 of 1979   
Drum Reclaiming Award No. 21 of 1961     
Dry Cleaning and Laundry Award No. 35 of 1978     
Earthmoving and Construction Award No. 10 of 1963  2180. 2186. 2193. 2194.2205. 2262. 2263.2264. 2570. 2571. 2573. 

2578. 2579. 2581. 2582. 2583. 2584, 2585.2851. 2852. 2854. 2855. 2856. 2857. 2858. 
2862. 2863. 3120. 3167. 3168. 3169. 3170. 3217. 3337. 3412, 3413. 

Electorate Officers Award No. A18 of 1986   
Electrical Contracting Industry Award No. R22 of 1978   2176. 2180. 2186. 2197. 2214. 2265. 2568. 2827. 2864. 2865. 3120. 3217. 
Electrical Trades (Goldmining) Award No. 57 of 1968   
Electrical Trades (Security Alarms Industry) Award No. 27 of 1979   
Electronic Servicing Employees (BMA) Award No. 40 of 1982   
Engine Drivers (Building and Steel Construction) Award No. 20 of 1973   2067. 2180, 2193. 2194. 2205. 2262. 2263, 2264. 2514. 2570. 

2574. 2575. 2578. 2579. 2581.2582. 2583. 2584. 2585. 2840. 2851. 2852.2854. 2855. 2856. 2857. 2858. 2860. 2861. 
3120. 3167. 3168. 3169. 3170. 3217. 3338. 3397. 3398. 3412. 3413, 3433. 3434. 3612. 

Engine Drivers Country Power Stations (State Energy Commission) Award No. 19 of 1975   
Engine Drivers (Country Pumping Stations) Award No. 43 of 1965   
Engine Drivers (General) Award No. 21A of 1977   2673. 
Engine Drivers (Gold Mining) (Consolidated) Award No. 37 of 1947   
Engine Drivers (Government) Award No. 5 fo 1983   
Engine Drivers (North West Abattoirs) Award No. 4 of 1969   
Engine Drivers (Sawmills) Award No. 23 of 1952   
Engine Drivers (State Energy Commission) Consolidated Award No. 15 of 1977   
Engineering Trades (Fremantle Port Authority) Award No. 42 and 48 fo 1968   
Engineering Trades (Government) Award Nos. 29. 30. 31 of 1961 and 3 of 1962   2297. 2415, 2570. 2571, 2573. 2574. 
Engineering Trades (State Energy Commission) Consolidated Award No. 1 of 1969   
Engineers (Gold Mining) Award No. 26 of 1947   
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978  1924. 1938. 2297, 
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978   2523, 3217. 3316. 
Family Day Care Co-Ordinators and Assistants Award No. A16 of 1985   2072. 2416. 
Farm Employees Award No. A19 of 1984   
Fibrous Plaster and Cement Workers Award No. 11 of 1969   
Fitters (Continuous Process Work) Hospitals Award No. 20 of 1971   
Fire Brigade Employees Consolidated Award No. 26 of 1971   
Fire Brigade Officers' Consolidated Award No. 489 of 1972   
Foodland Association Limited (Western Australia) Warehouse Award 1982 No. 27 of 1982   
Frozen Foods Award No. 25 of 1977     
Fruit Growing and Fruit Packing Industry Award No. 17 of 1979   
Funeral Directors Assistants Award No. 18 of 1962     
Furniture Trades Industry Award No. A6 of 1984    2417. 2500, 
Furniture Trades (Government) Award 1979 No. R34 of 1979 .   
Gardeners (Government) Award No. 16 of 1983  2297, 
Gate, Fence and Frames Manufacturing Award No. 24 of 1971   
Glassfibre Reinforced Cement Award No. A24 of 1984   
Golf Link and Bowling Green Workers Award No. 16 of 1967  2078, 
Government Engineering and Building Trades Foremen and Sub-Foremen Award No. 15 of 1973   
Government Railways Locomotive Enginemen's Award No. 13 of 1973   
Government School Teachers Salaries Award 1981   
Government Water Supply (Kalgoorlie Pipeline) Award No. A15 of 1981  2079, 
Government Water Supply Sewerage and Drainage Foremen's Award No. A10 of 1983   
Grain Handling (Maintenance Workers) Award No. C477 of 1979   
Health Attendants Award No. 49 of 1978   
Health Workers (Community and Child Health Services) Award No. 21 of 1979    
Horticultural (Nursery) Industry Award No. A30 of 1980  2081, 
Hospital Employees (Home of Peace) Consolidated Award No. 26 of 1960   
Hospital Employees (Perth Dental Hospital) Award No. 4 of 1970   
Hospital Salaried Officers (Nursing Homes) Award 1976 Nos. 18 and 19 of 1974   
Hospital Salaried Officers (Private Hospitals) Award 1980, No. 28 of 1977   
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 — Clerical Traineeships) Industrial Agreement No. AG3 of 

1989   
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 — Clerical Traineeships) Industrial Agreement No. AG4 of 

1989   
Hospital Salaried Officers (Red Cross Blood Transfusion Service) Award 1978, No. 17 of 1974  
Hospital Salaried Officers (Red Cross Social Work Services) Award 1978. No. 17A of 1974 
Hospital Salaried Officers (Silver Chain) Award 1980. No. 38 of 1978   
Hospital Salaried Officers (Spastic Welfare) Award No. 37 of 1976   
Hospital Workers (Cleaning Contractors Private Hospitals) Award No. R2 of 1977  3316, 
Hospital Workers (Government) Award No. 21 of 1966   1924, 1938, 2297, 
Hospital Workers (N-Gala) Award No. 6A of 1958  2734. 
Hotel and Tavern Workers' Award No. 31 of 1977  .'.  
Independent Schools Teachers Award No. R27 of 1976  2834.2836.2838, 
Industrial Catering Workers Award No. 29A of 1974   
Iron Ore Production and Processing (BHP Minerals Ltd) Award No. 22 of 1981   
Iron Ore Production and Processing (Mt Newman Mining Co Pty Ltd) Award No. A29 of 1984   
Landscape Gardening Industry Award No. 18 of 1984   
Laundry Workers Award No. 29 of 1981      
Licensed Establishments (Retail and Wholesale) Award No. 23 of 1977   
Lift Industry (Electrical and Metal Trades) Award No. 9 ofl971      
Marine Stores Award No. 13 of 1958   
Materials Testing Employees Award A5 of 1982       
Meat Industry (North-West Abattoirs) Award No. 12 of 1981  
Meat Industry (State) Award No. R9 of 1979  2811, 

2411, 3332 
3308. 3333 

3217 
2297 
2063 
2413 
3217 

2574. 2575 
2860. 2861 
3433. 3434 

3282 
3399. 3642 
2065. 3022 

3217 
2297 

2571.2573 
2862. 2863 
3640. 3641 

2297 
2297 

3217. 3509 
3022 

2297. 3545 
3217. 3546 

2500 
2297 

2177, 2415 
2852. 2854 
2068, 2297 
2070, 3022 
2722. 3219 
3338. 3547 
2723. 3547 
2074. 3340 
2723, 3088 

2416 
3026 
3032 

3548. 3549 
3217 

2075. 3041 
3217 

2725, 3217 
3550 

3043, 3550 
2077,3217 

2419 
3044, 3217 
2297, 3046 

2796 
2866, 3644 
2297, 2420 
2297,2840 
2080, 3048 
2421,3144 

2297 
3217, 3342 
3316. 3344 

2082 
3345 
3345 

2841 
3345 
3345 
3345 
3345 

3350, 3553 
3219, 3351 
3316,3553 

2138 
2841, 3554 

3217 
2083 
3048 
3217 
2422 

3217. 3556 
2864, 3217 

2424 
3217 
3612 

3054, 3217 

(v) 
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CUMULATIVE CONTENTS—continued 

AWARDS/AGREEMENTS — VARIATION OF —continued 
Mental Health Nurses Consolidated Award No. 13 of 1947  
Metal Trades (General) Award No. 13 of 1965   2089. 2176,2180. 2197, 2500,2568, 2735,. 

2827. 2843. 2850. 3089. 3119, 3120. 3217.1 
Metal Trades (MTT) Award No. 1 of 1974  
Mineral Earths Employees Award No. 9 of 1975   
Mineral Sands Mining and Processing (Engineering and Building Trades) Award No. 6 of 1977   
Miscellaneous Workers (Slow Learning Childrens Group) Award No. A20 of 1980   i 
Motel. Hostel. Service Flats and Boarding House Workers Award No. 29 of 1974  
Motor Vehicle (Service Station. Sales Establishment. Rust Prevention and Paint Protection) Industry Award No. 29 of 1980  2092.1 
Nurses (Community and Occupational Health) Award No. A26 of 1984   
Nurses (Day Care Centres) Award No. 11 of 1976   
Nurses (Dentists Surgeries) Award No. 44A of 1976   
Nurses (Doctors Surgeries) Award No. 44 of 1976   
Nurses (Home of Peace) Award No. 28 of 1963  2428.. 
Nurses (Independent Schools) Award No. 21B of 1962   2336.2836. 2838.. 
Nurses (Perth Dental Hospital) Award No. 4 of 1965   
Nurses (Private Hospitals) Award No. 1 of 1966  2428. 2843.. 
Nurses (Public Hospitals) Award No. A10 of 1986   
Nurses (Red Cross Blood Transfusion Service) Award No. R16 of 1979   
Nurses (Silver Chain Association) Award No. 14 of 1965   
Nurses (Welfare and Corrections) Award No. 3 of 1973   
Optical Mechanics Award No. 9 of 1970   
Outstation Pilot Boat Crews — Marine and Harbours Award No. A4 of 1981  
Paint and Varnish Makers Award No. 22 of 1957   
Particle Board Employees Award No. 22 of 1964   
Particle Board Industry Award No. R10 of 1978   
Pastrycooks Award No. 24 of 1981   
Permanent Building Societies (Administrative and Clerical Officers) Award No. 26 of 1975  2060. 
Pest Control Industry Award No. 9 of 1982  
Photographic Industry Award No. A9 of 1980   
Plastic Manufacturing Award No. 5 of 1977   
Plywood and Veneer Workers Award No. A28 of 1981   
Plywood and Veneer Workers Award No. 24 of 1952   
Police Award No. 2 of 1966   2448. 
Poultry Breeding Farm and Hatchery Workers Award No. 20 of 1976 
Printing (Country) Award No. 9 of 1969   
Printing (Government Printing Office) Award No. 31 of 1975   2334,. 
Printing (Western Mail) Award No. 39 of 1982   
Private Hospital Employees Award No. 27 of 1971   2523, 3217,3316, 3353, 3 
Police Award No. 2 of 1966  
Police Cadets Award No. 7 of 1976  
Quarry Workers Award No. 13 of 1968   
Radio and Television Employees Award No. 3 of 1980  
Railway Employees Award No. 18 of 1969  2093.2095, 2737.2796. 3358.. 
Railway Officers Award No. 1 of 1985   1 
Rangers (National Parks Authority) Award No. 17 of 1981   
Recreation Camps (Department for Sports and Recreation) Award No. A28 of 1985   
Restaurant. Tearoom and Catering Workers Award No. 48 of 1978  2454,1 
Retail Pharmacists Award No. 23 of 1965 .: 2745.1 
Rock Lobster and Prawn Processing Award No. 24 of 1977   
Rope and Twine Workers Award No. 11 of 1963     
Salaried Officers (Paraplegic Quadriplegic Association) Award No. 17 of 1986   
Saw Servicing Establishments Award No. 17 of 1977   
School Employees (Independent Day and Boarding Schools) Award No. 7 of 1979   2456. 2750. 2834.2836. 2838. 2841.: 
School Employees (University. Colleges and Swanleigh) Award No. 7B of 1979   1 
Security Officers Award No. R25 of 1981   : 
Sheet Metal Workers Award No. 10 of 1973   
Sheet Metal Workers (Government) Award No. 31 of 1973  2297.2570. 2571. 2573. 2574. 2852,1 
Ship Painters and Dockers Award No. 29 of 1960  
Shop and Warehouse (Wholesale and Retail Establishments) State Award No. R32 of 1976   2095.2751 3069. 

3073.3217. 
Show Grounds Maintenance Workers Award No. 55 of 1968   
Soap and Allied Products Manufacturing Award No. 25 of 1960   
Social Trainers and Assistant Supervisors (Slow Learning Children's Group) Award No. A15 of 1984   2096, 
Social Trainers (Nulsen Haven) Award No. A11 of 1985   
Soft Furnishing Award No. A23 of 1982  2463.2464. 2531. 
State Batteries Award No. 42 of 1977  i  
State Energy Commission of Western Australia Wages and Conditions Award No. 1 of 1989   1921. 2212. 2465. 2492. 2753. 2800.1 

3074.1 
State Energy Commission of Western Australia Shift Workers (Muja Power Station) Travelling Allowance Award No. 45 of 1965 .... 
State Research Stations. Agricultural Schools and College Workers Award No. 23 of 1971  2297.1 
Storemen (Government) Award No. 20 of 1969   
Storemen (State Energy Commission) Award No. 4 of 1971   
Sugar Refining Award No. A41 of 1982   1 
Superphosphate and Chemical Employees Award No. A15 of 1986 ... 
Tea Attendants and Canteen Workers (SEC) Award 1975 No. 27 of 1974    
Teachers Aides Award No. 4 of 1979   1 
Teachers Aides (Independent Schools) Award No. A27 of 1987   2098. 2755. 2757. 2834.2836. 2838.1 
Teachers (Kindergartens) Award 1964 No. 22 of 1963   
Theatrical Employees (Perth Theatre Trust) Award No. A9 of 1983  1953. 
Timber Workers Award No. 36 of 1950  2099. 2500. 
Timber Yard Workers Award No. 11 of 1951  2500. 3089. 
Tool and Material Storemen (Education Department) Award No. 24 of 1974   
Training Assistants and Community Support Staff (Spastic Welfare) Award No. A16 of 1986   
Transport Trust Salaried Officers Award No. 3 of 1977   
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AWARDS/AGREEMENTS — VARIATION OF —continued 
Transport Workers (Eastern Goldfietds Transport Board) Award No. 23 of 1976   
Transport Workers (General) Award No. 10 of 1961  1 : 2494. 2495. 
Transport Workers (Government) Award No. 2A of 1952   
Transport Workers (Mobile Food Vendors Flash Food Canteen) Award No. 3 of 1986   
Transport Workers (North West Passenger Vehicles) Award No. 19 of 1987   
Transport Workers (Passenger Vehicles) Award No. 47 of 1978   
Transport Workers (State Energy Commission) Award No. 40 of 1965   
Watchmakers and Jewellers-Award No. 10 of 1970  2495. 3371, 
Western Australian Mint Security Officers Award 1988 No. A5 of 1988   
Wineries Award No. 31 of 1969   
Wire Manufacturing (Australian Wire Industries Pty Ltd) Award No. 24 of 1970   
Woodchip Industry Award No. 21 of 1976   
Wundowie Foundry Award No. A8 of 1986     
Zoological Gardens Employees Award 1969 No. 29 of 1969   

3217 
3146.3594 

2297 
3217 
3217 
3217 
2297 

3373. 3622 
3600 

2104,3082 
3084 
2497 
3086 
3601 

CANCELLATION OF ORDERS - 
Amalgamated Metal Workers Union and Others and Robe River Iron Associates — No. A4(l) of 1987 — New Award issued — 

Conciliation Orders No. A4 of 1987 which directly conflicts with new Award cancelled ; 3000 
Australian Railways Union and Western Australian Government Railways Commission — No. 521 of 1988 — Order No. 521 

of 1988 issued on 9 September 1988 cancelled with effect from 28 May 1989   2737 
Electrical Trades Union and Another and Co-Operative Bulk Handling Ltd — No. 659 of 1989 — Order No. C205 of 1986 cancelled (and 

new order issued)  2080 

COMMISSION IN COURT SESSION — APPEAL AGAINST DECISION OF BOARDS OF REFERENCE — 
Duffy M.E. and R. & L.R. Hendriks Pty Ltd — Appeal No. 1217 of 1989 — Against decision at (69 WAIG 2150) re long service leave 

entitlements — Upheld ; 3252 
Purvis L. and Others and Verbatim Reporters (1980) — Appeal No. 1801 of 1989 — Against decision at (69 WAIG 1697) 

re dismissal of entitlement to long service leave — Upheld  3254 

COMMISSION IN COURT SESSIONS - MATTERS DEALT WITH - 
Amalgamated Metal Workers Union and A.C. Electrical Engineering Pty Ltd and Others — No. 1467D of 1988 — Order re variation 

to Award  
Amalgamated Metal Workers Union and Others and Associated Minerals Consolidated and Others — No. 1624 of 1988 — Claim 

re award variation to increase base rate in all classifications — Ordered accordingly   
Amalgamated Metal Workers Union and Others and State Enegery Commission — No. A1 of 1989 — Order re State 

Energy Commission of WA — Wages and Conditions Award    
Amalgamated Metal Workers Union and State Energy Commission — No. C317 of 1989 — Order re service allowance to be included 

in wage clause  
Amalgamated Metal Workers Union and Western Australian Government Railways Commission — No. CR1385 of 1988 — Claim re 

award variation to increase wages for the Railway Employees Award — Dismissed  
Australian Nursing Federation and Aquinas College and Others — No. 190 of 1987 — Claim re wage increases and improve- 

ments in conditions beyond Second Tier ceiling — Ordered Accordingly  
Australian Nursing Federation and Hon Minister for Health and Others — No. 1672 of 1988 — Application re variation 

Awards  
Australian Workers Union and Another and Argyle Diamond Mines Pty Ltd — No. 785 of 1989 — Claim re log of claims seeking award 

variations — Granted  
Construction, Mining and Energy Workers Union and Coca Cola Bottlers and Others — No. 736 of 1988 — Order re 

variation to Award :   
Construction. Mining and Energy Workers Union and Coca Cola Bottlers Perth and Others — No. 561 of 1988 — Order re variation 

to Award    
Construction, Mining and Energy Workers Union and Massey-Ferguson (Australia) Ltd and Others — No. 560 of 1988 — Order re 

variation to Award  
Draughting, Supervisoiy and Technical Employees and Associated Surveys (Australia) Pty Ltd and Others — No. A2(A) 

of 1988 — Application for new Award — Pending  
Hairdressers and Wigmakers Employees Union and Master Ladies Hairdressers Industrial Union of Employers of WA and Others — 

No. A32 of 1988 — Application for new Hairdressers Award — Granted   
Liquor and Allied Industries Union and Hon Minister for Agriculture and Others — No. 78 of 1987 — Claim re variation to award with 

respect to wage rates — Granted   
Miscellaneous Workers Union and Board of Management. Royal Perth Hospital and Others — No. 328 and 701 of 1988 — Claim re 

variations to awards with respect to shift work and overtime rates — granted   
Miscellaneous Workers" Union and Hon Minister for Health and Others — No. CR267 of 1989 — Claim re wage increase 

pursuant to structural efficiency principle — granted in part    
Printing and Kindred Industries Union and the Government Printer — No. CR35 of 1989 Claim re payment of special 

allowance for employees engaged in duty of training fellow employees — Granted  
Theatrical and Amusement Employees Association and Perth Theatre Trust — No. C330 of 1989 — Order re payment of additional 

rates ;  
Theatrical and Amusement Employees Association and Perth Theatre Trust — No. C330 of 1989 — corrected Order additional 

rates   
Trades and Labor Council and Confederation of Western Australian Industry and Others — Review of National Wage 

Decision — No. 1940 of 1989   
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CUMULATIVE CONTENTS—continued 

■ Order re return to work and commence- 

CONCILIATION ORDERS — 
Amalgamated Metal Workers Union and Bains Harding Industries Pty Ltd — No. C412 of 1989 — Order re cessation of industrial 

action and resolution of dispute   
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. C674 of 1989 — Order re return to work and commence- 

ment of negotiations  
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. C715 of 1989 — Order re cessation of industrial action and 

procedure to be adopted in resolving dispute over employer direction to employees to do certain work   
Amalgamated Metal Workers Union and Others and Robe River Iron Associates — No. A4(l)of 1987 — New Award — Conciliation 

Orders No. A4 ofl987 which directly conflict with Award cancelled  
Amalgamated Metal Workers Union and Others and Transfield Pty Ltd and Others — No. C244 of 1989 — Order re cessation of 

industrial action at Barrack Silicon project. Kemerton  
Amalgamated Metal Workers Union and Others and Transfield Pty Ltd and Others — No. C244 (A) of 1989 — Order re cessation of 

industrial action at Barrack Silicon project, Kemerton  
Australian Railways Union and Another and Western Australian Government Railways Commission — No. C508 of 1989 — Order 

re cessation of industrial action pending arbitration of a dispute over work arrangements  
Australian Railways Union and WA Government Railways Commission — No. C694 of 1989 — Order re Rail Industry 

Dispute Settlement Procedure Order  
Australian Railways Union and WA Government Railways Commission — No.C724 of 1989 — Direction re lift all bans in 

the dispute over the implementation of evacuation procedures  
Australian Railways Union and Others and WA Goverment Railways Commission — No. 1284 of 1988 — Order re variation 

to Away From Home and Meal Allowances of the Railway Employees Award No. 18 of 1969   
Australian Workers Union and Hamersley Iron Pty Ltd — No. C825 of 1989 — Order re roster arrangement pending 

resolution of issue by conciliation or arbitration   
Builders Labourers Federated Union and Keywest Construction Group Pty Ltd — No. C785 of 1989 — Order re the reinstatement 

of two employees and cessation of industrial action in support of their claim  
Australian Railways Union and Others and WA Government Railways Commission — No. C563 of 1989 — Order re Rail 

Industry Dispute Settlement Procedure  
Builders Labourers Federated Union and Richmond Construction — No. C787 of 1989 — Order re the reinstatement of an 

employee and cessation of industrial action pending hearing of unfair summary dismissal claim   
Construction. Mining and Energy Workers Union and Hamersley Iron Pty Ltd — No. C607 of 1989 — Order re return to work 

and interim provisions pending settlement  
Construction. Mining and Energy Workers Union and State Energy Commission — No. C652(l) of 1989 — Order re State 

Energy Commission of WA Wages and Conditions Award 1988 Parts B and C   
Construction Mining and Energy Workers Union and United Construction Ply Ltd and others — No. C278 of 1989 — Order re 

cessation of industrial action due to commitment that distant work states of crane drivers will not be altered  
Construction Mining and Energy Workers Union and United Construction Pty Ltd and Others — No. C278A of 1989 — Order re 

variation to date and time in Clause (1) and (2) of Order 278 of 1989   
School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re withdrawal of industrial action in 

support of wage increases  
Shop, Distributive and Allied Employees Association and Foodland Associated Limited — No. 2447 of 1989.— Order re cessation of 

industrial action at the grocery warehouse. Kewdale   
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re cancellation of previous order 

No. TC14of 1989       
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re cessation of industrial action and 

settlement of the dispute   

CONFERENCES — MATTERS ARISING OUT OF — 
Amalgamated Metal Workers Union and Bains Harding Industries Pty Ltd — No. C412 of 1989 — Order re cessation of industrial 

action and that safety disputes to be dealt with in accordance of OHSW Act and Halliwell Safety Order  
Amalgamated Metal Workers Union and Concrete Constructions (WA) Pty Ltd and Others — No. C550 of 1989 — Order re Metal 

and Electrical Trades (Granny Smith Project) Construction Order  
Amalgamated Metal Workers Union and Electrical Power Transmission — No. C603 of 1989 — Order re Allowance for 

Special Class Welders employed by Electrical Power Transmission or onshore facilities on Saladin Oil Field   
Amalgamated Metal Workers Union and Another and Electric Power Transmission and Others — No. C649 of 1988 — Order re 

variation to the Metal and Electrical Trades (Pinjarra and Kwinana Alumina Refineries and Huntley, Del Park and 
Jarrahdale Mine Sites) Construction Order No. C162(2) of 1985   

Amalgamated Metal Workers Union and Others and Fremanlle Port Authority — No. C323 of 1989 — Memorandum of terms of 
agreement re allowances   

Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. C674 of 1989 — Order re return to work and commence- 
ment of negotiations \  

Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. C715 of 1989 — Order re cessation of industrial action and 
procedures to be adopted in settling dispute over employer direction to employees to do certain work   

Amalgamated Metal Workers Union and Another and Hill 50 Gold Mine NL — No. CI262 of 1988 — Order re increase in wages 
pursuant to Restructuring and Efficiency Principle   

Amalgamated Metal Workers Union and Others and State Energy Commission — No. C322 of 1989 — Order that Order No. C262 of 
1989 to cover certain employees of Respondent at Kwinana Power Station   

Amalgamated Metal Workers Union and Others and State Energy Commission — No.C322Aof 1989 — Order that Order No. C262of 
1989 apply to certain employees of the Respondent at Kwinana Power Station   

Amalgamated Metal Workers Union and Others and Transfield Pty Ltd and Others — No. C244 of 1989 — Order re 
cessation of industrial action at Barrack Silicon project. Kemerton   

Amalgamated Metal Workers Union and Others and Transfield Pty Ltd and Others — No. C244(A) of 1989 — Order re 
cessation of industrial action at Barrack Silicon project. Kemerton   

Amalgamated Metal Workers Union and Others and Westsidc Siapen Joint Venture and Others — No. C76 of 1989 — Order re 
Building Metal and Electrical Trades (Cooljarloo Project —Cooljarloo Site) Construction Order 1989   

Australasian Society of Engineers. Moulders and Foundry Workers and F & L Stalker and Sons Pty Ltd — No. C440 of 1989 — 
Order re protective clothing    

Australasian Society of Engineers, Moulders and Foundry Workers and Another and State Energy Commission of WA — No. C618 
of 1989 — Order re payment for Higher Duties  

Australian Railways Union and Another and West Australian Government Railways Commission — No. C508 of 1989 — Order re 
members of union to refrain from industrial action   

Australian Railways Union and Other and WA Government Railways Commission — No. C563 of 1989 — Order re Rail 
Industry Dispute Settlement Procedure Order  

Australian Railways Union of WA Government Railways Commission — No. C694 of 1989 — Order re Rail Industry 
Dispute Settlement Procedure Order  

(viii) 
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CUMULATIVE CONTENTS—continued 

CONFERENCES — MATTERS ARISING OUT OF —continued 
Australian Railways Union and WA Government Railways Commission — No. C724 of 1989 — Direction re lift all bans 

in the dispute over implementation of evacuation procedures  
Australian Workers Union and Bamboo Creek Management Pty Ltd and Another — No. C447 of 1989 — Order re cancellation of 

previous Order No. C477 of 1989. return to work and parties to resolve differences through conciliation   
Australian Workers Union and Bamboo Creek Management Pty Ltd — No. C447 of 1989 — Order re return to work   
Australian Workers Union and Hamersley Iron Pty Ltd — No. C825 of 1989 — Order re roster arrangement pending 

resolution of issue by conciliation or arbitration   
Australian Workers Union and Hamersley Iron Pty Ltd — No. C279 of 1989 — Order re cessation of industrial action. 

transportation of employees and penalty rates   
Australian Workers Union and Robe River Iron Associates — No. C442 of 1989 — Order re employment of employee in similar 

classification  
Builders Labourers Federation and Keywest Construction Group Pty Ltd — No. C785 of 1989 — Order re the reinstatement 

of two employees and cessation of industrial action in support of their claim   
Builders Labourers Federation and Others and Master Builders Association — No. C186(2) and C186(3) of 1989 — Order re 

the Casuarina Prison Project Site Agreement and the Electrical Trades (Casuarina Prison Construction Project) Construction 
Order  

Builders Labourers Federated Union and Richmond Construction — No. C787 of 1989 — Order re reinstatement of an 
employee and cessation of industrial action pending hearing of unfair summary dismissal claim   

Building Trades Association and Barclay Bros Ltd — No. C583 of 1989 — Order re site allowance on the Torpedo Support 
facility at the HMAS Stirling Naval Base. Garden Island  

Building Trades Association and Beechboro Building Company — No. C546 of 1989 — Order re site allowance on the Sacred 
Heart College Site. Sorrento   

Building Trades Association and Building Management Authority — No.C732of 1989 — Order re site allowance on the Art Gallery site. 
Perth Cultural Centre  

Building Trades Association and Building Management Authority — No. C733 of 1989 — Order re site allowance on the 
Rostratra Primary School site  

Building Trades Association and Building Management Authority — No. C734 of 1989 — Order re site allowance on the East Africa 
site. Perth Zoo  

Building Trades Association and Building Management Authority — No. C734 of 1989 — Order re site allowance for the employees of 
Building Management Authority on the East Africa site. Perth Zoo — Correction Order  

Building Trades Association and Building Management Authority — No. C735 of 1989 — Order re site allowance on the 
Parkwood Primary School site   

Building Trades Association and Building Management Authority — No. C736of 1989 — Order re site allowance on the Superme Court 
site. Perth  

Building Trades Association and Building Management Authority — No. C737 of 1989 — Order re site allowance for Ballajura 
Primary School Site   

Building Trades Association and Others and Building Management Authority and Another — Nos. C121, C144 and C182 
of 1989 — Order re site allowance at the Shenton Park Hospital — Block F. site   

Building Trades Association and Others and Building Management Authority and Another — Nos. C118. C140 and C179 
of 1989 — Order re site allowance at the Woodvale High School IV, site  

Building Trades Association and Others and Building Management Authority and Another — Nos. C117. C141 and C181 of 1989 — 
Order re site allowance at the Armadale Permanent Care Unit. Echo Road, Armadale site  

Building Trades Association and Collier Constructions — No. C703 of 1989 — Order re site allowance on the Quinns" 
Estate Shopping Centre, Quinns' Rock  

Building Trades Association and Cooper and Oxley Construction Co Pty Ltd — No. C449 of 1989 — Order re site allowance for 
the Mt Lawley College of Advanced Education site   

Building Trades Association and Geo Esselmont and Sons Pty Ltd — No. C579A of 1989 — Order re site allowance on the 
Governor Stirling Senior High School site. West Midland   

Building Trades Association and George Esselmont and Sons Pty Ltd — No. C448 of 1989 — Order re site allowance for the 
Mundaring School site at Stevens Street. Mundaring  

Building Trades Association and Others and Hon Minister for Works and Another — No. C142. C119 and C180 ofl989 — Order re 
site allowance at the South Lake High School Stage 1 site   

Building Trades Association and John Holland Interiors — No. C632 of 1989 — Order re site allowance on the Murdoch University 
library extensions  

Building Trades Association and Koot and Pannell Pty Ltd — No. C945 of 1989 — Order re site allowances on the Juggan Street site. 
Glendalough  

Building Trades Association and Master Builders Association — No. C198 of 1988 — Orderre site allowance at the R & I Bank Building 
site in James Street. Northbridge   

Building Trades Association and Master Builders Association — No. C200 of 1989 — Order re site allowance at the Margaret 
River Hospital  

Building Trades Association and Master Builders Association — No. C227 of 1989 — Order re site allowance for employees of 
Comco Constructions covered by the said awards, at the said sites     

Building Trades Association and Master Builders Association — No. C355 of 1989 — Order re site allowance at the Hamersley 
Community Centre site. Hamersley   

Building Trades Association and Master Builders Association on behalf of A. Ravi (Builders) Pty Ltd — No. C579 of 1989 — 
Order re site allowance at the home units site at Peninsula Road. Maylands   

Building Trades Association and Master Builders Association on behalf of Devaugh Pty Ltd — No. C573 of 1989 — Order re 
site allowance at the Bunbury Regional Theatre site  

Building Trades Association and Master Builders Association on behalf of Doubikin Construction Pty Ltd — No. C672 of 1989 
— Order re site allowance on the Perth Girls College site. Mount Lawley  

Building Trades Association and Master Builders Association on behalf of Fennco Constructions — No. C593 of 1989 — Order re 
site allowance on the Kingsley Community Centre site. Kingsley   

Building Trades Association and Rapley Wilkinson (Australia) Ltd — No. C318 of 1989 — Order re site allowance for the 
'Cable Beach Club' construction site at Broome  

Building Trades Association and Southdown Construction Company Pty Ltd — No. C98 of 1989 — Order re site allowance at 
the Bandyup Prison site  

Building Trades Association and Southdown Construction Company Pty Ltd — No. C956 of 1989 — Order re site allowance on the 
Joondalup College of Advanced Education site, Joondalup   

Building Trades Association and Wylie and Skene Pty Ltd — No. C687 of 1989 — Orderre site allowance on the St Lukes College site, 
Karratha   

Construction, Mining and Energy Workers Union and Brambles Manford and Purcell Crane Hire — No. C48 0(1989 — Order re 
housing assistance allowances for employees of applicant employed in north-west  

Construction. Mining and Energy Workers Union and Brambles Manford and Purcell Crane Hire — No. C48 of 1989 — Correcting 
Order re Housing Allowance  

Construction, Mining and Energy Workers Union and Central Norseman Gold Corporation Ltd — No. C1412 (2) of 1988 — Order that 
Interim Order C1412(l) of 1988 be deemed final   



69 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

CUMULATIVE CONTENTS—continued 

CONFERENCES - MATTERS ARISING OUT OF —continued 
Construction. Mining and Energy Workers Union and Hamersley Iron Pty Ltd — No. C607 of 19S9 — Order re return to work and 

interim provisions pending settlement  
Construction. Mining and Energy Workers Union and State Energy Commission — No. C652 of 1989 — Order re terms and 

conditions of 12 hour shift for Muja Power Station to be similar to Kwinana Power Station   
Construction, Mining and Energy Workers Union and State Energy Commission — No. C652(l) of 1989 — Order re State 

Energy Commission of WA — Wages and Conditions Award 1988 Parts B and C  
Construction. Mining and Energy Workers Union and United Construction and Others — No. C278 of 1989 — Order re cessation 

of industrial action due to commitment that distant work status of crane drivers will not be altered  
Construction. Mining and Energy Workers Union and United Construction and Others — No. C278 (A) of 1989 — Order re 

variation to date and time of Clause 1 and 2 in Order No. C278 of 1989   
Electrical Trades Union and Australian Glass Manufacturers — No. C475 of 1989 — Order re the Australian Glass 

Manufacturers Co (Shift Maintenance Electricians Work Roster) Order No. C475 of 1989   
Electrical Trades Union and Another and Esco Electrical Pty Ltd and Another — No. C13 of 1989 — Order re site allowance 

at the Kclmscott Community School site  
Electrical Trades Union and Another and Stoke Electrical and Robertson Engineering Pty Ltd — No. C711 of 1989 — Order re site 

allowance on the torpedo facilities site. Garden Island  
Electrical Trades Union and Neon Electrical Pty Ltd — No. C814 of 1989 — Order re Neon Electricals Pty Ltd Metal and Electrical 

Trades (Worsley Aluminia Refinery Modification and Construction) Order  
Electrical Trades Union and State Energy Commission of WA — C557 (A) of 1989 — Order re payment for Higher Duties  
Independent Schools Salaried Officers Association and Others and Anglican Community School of St Mark — No. C291 of 1988 — 

Correcting Order  
Independent Schools Salaried Officers Association and Others and the Catholic Education Commission of WA — No.C911 of 1988 — 

Correcting Order  
Independent Schools Salaried Officers Association and Others and the Catholic Education Commission of WA — No. C912 of 1988 

— Correcting Order  
Independent Schools Salaried Officers Association and Others and Hale School and Others — No. C1017 of 1988 — Correcting 

Order       
Meat Employees Union and Elgin Abattoir Pty Ltd — No. C245 of 1989 — Order re Elgin Abattoir Occupational Superannuation 

Fund Order     
Meat Industry Employees Union and Reg Russell and Sons Pty Ltd trading as Gascoyne Abattoirs — No. C472 of 1988 — Order 

re the Gascoyne Abattoir Interim Tally Order  
Miscellaneous Workers Union and Red Cross Blood Transfusion Service — No. C428 of 1989 — Order re Drivers" (Red Cross Blood 

Transfusion Services) Order 1989   
Plumbers and Gasfittcrs Employees Union and Another and Curlin University of Technology — No. C1249 of 1988 — 

Discontinued  
School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re withdrawal of industrial action in 

support of wage increases  
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re cancellation of previous 

Order No. TC14of 1989       
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re cessation of industrial action 

and settlement of the dispute   
Theatrical and Amusement Employees Association and Perth Theatre Trust — No. C330of 1989 — Order re payment of additional 

rates-  
Theatrical and Amusement Employees Association and Perth Theatre Trust — No. C330 of 1989 — Corrected Order re payment of 

additional rates  

CONFERENCES - MATTERS REFERRED — 
Amalgamated Metal Workers Union and Another and Eglo Engineers and Others — No. CR1454 of 1988 — Order re mechanical 

and electrical contractors (North West Shelf Project — Burrup Peninsula) Maintenanence Work Order 1988   
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. CR252 of 1989 — Claim re working letter to employee 

unfair, seeking withdrawal of notice and overtime — Granted in part  
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. CR362 of 1989 — Discontinued   
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. CR674 of 1989 — Claim re dismissal seeking reinstate- 

ment without loss of entitlements — Dismissed  
Amalgamated Metal Workers Union and Henry and Walker Contracting Pty Ltd — No. CR441 of 1989 — Claim re site 

allowance on the Achester/Fortesque project, the Port Hedland to Newman roadwork construction site — Granted   
Amalgamated Metal Workers Union and Leighton/TKK Joint Venture — No. CR324 of 1988 — Dismissed  
Amalgamated Metal Workers Union and Pacific Industrial Co and Others — No. CR644 of 1989 — Claim re conditions of 

employment and site allowance — Granted  
Amalgamated Metal Workers Union and Transbros Pty Ltd — No. CR560 of 1989 — Claim re payment for one full cycle of shut- 

down at casual rates on the Rankin A Platform less six days paid to date — Granted  
Amalgamated Metal Workers Union and WA Government Railways Commission — No. CR1385 of 1988 — Claim re award variation 

to increase wages for the Railway Employees Award — Dismissed  
Amalgamated Metal Workers Union and WA Government Railways Commission — No. CR237 of 1989 — Order re Variation of Award 

— Granted  
Amalgamated Metal Workers Union and WA Government Railways Commission — No. CR701 & 702 of 1989 — Claim re unfair 

dismissal — Determination of Commission's jurisdiction  
Australian Railways Union and WA Government Railways Commission — No. CR710 of 1989 — Claim re Warm Clothing Issue — 

Granted  
Australian Railways Union and WA Government Railways Commission — No. CR60 of 1989 — Dispute re manning of the 

"Australind" passenger train between Bunbury and Perth — dismissed    
Australian Railways Union and WA Government Railways Commission — Nos. CR1347 and CR1523 of 1988 — Claim re 

exclusive constitutional coverage of certain work — Granted in Part  
Australian Railways Union and WA Government Railways Commission — No. CR333A ofl989 — Claim re availability 

of certified first aid personnel for employee in wagon shed Forrestfield complex — Ordered accordingly  
Australian Workers Union and Central Norseman Goldmine Corporation — No. CR499 of 1989 — Discontinued  
Australasian Society of Engineers, Moulders and Foundry Workers and F. & L. Stalker and Sons Pty Ltd — No. CR356 of 1989 — 

Superannuation (F. & L. Stalker and Sons Pty Ltd) Order  
Australasian Society of Engineers, Moulders and Foundry Workers Union and State Energy Commission of WA — No. CR590 of 

1989 — Claim re declaration of tradesmens work performances and the efficiency and safety issue — Dismissed   
Breweries and Bottleyards Employees Union and Bond Brewing WA Ltd — No. CR452 of 1989 —- Claim re company's intention to 

dismiss employee for misconduct seeking intervention — Dismissed    
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Order re matter 

• Claim re 

CONFERENCES — MATTERS REFERRED —continued 
Brick. Tile and Pottery Union and Katanning Brick Works Pty Ltd — No. CR655 of 1989 — Claim re unfair dismissal seeking 

reinstatement without loss of entitlements — Dismissed  
Brick. Tile and Pottery Union and Pioneer (Roofing) Tile Pty Ltd — No. CR784 of 1989 — Discontinued  
Builders Labourers Federation and Foline Pty Ltd trading as Morley Reinforcements No. CR536 of 1989 — Order re matter 

be discontinued   
Builders Labourers Federation and Keywest Construction Group Pty Ltd — No. CR1076(1) of 1989 — Withdrawn   
Builders Labourers Federation and Richmond Construction Pty Ltd — No. CR787 of 1989 — Discontinued  
Building Trades Association and Another and Building Management Authority — Nos. CR477 and CR658 of 1989 — Claim 

re site allowance on the Balga Technical College site. Balga — Granted  
Building Trades Association and Another and Building Management Authority — Nos. CR584 and CR657 of 1989 — Claim re 

site allowance at the Woodvale North Primary School site, Woodvalc — Granted   
Building Trades Association and Building Management Authority — No. CR73I of 1989 — Order re site allowance on theThornlie 
Technical College site. Thornlie  
Building Trades Association and Hallcraft Constructions Pty Ltd — No. CR580 of 1989 — Claim re site allowance on the 

All Saints College site. Bullcreek — Granted   
Building Trades Association and Hon Minister for Works — No. CR658 of 1989 — Order re site allowance on the Balga 

Technical School Project site — Correction Order   
Building Trades Association and Jaxon Construction Pty Ltd — No. CR402 of 1989 — Order re site allowance for the District 

High School. Broome site ,  
Building Trades Association and Jennings Industries Ltd — No. CR547 of 1989 — Claim re site allowance at the cinema 

complex site, Innaloo — Granted   
Building Trades Association and Master Builders Association — No. CR199 of 1989 — Claim re site allowance for construction 

of workshop and central store at Murdoch University Campus — Granted   
Building Trades Association and Master Builders Association — No. CR458 of 1989 — Order re site allowance for Stage 2 of 

the Australind High School. Australind site  
Building Trades Association and Sabemo (WA) Pty Ltd — No. CR520 of 1989 — Claim re site allowance at the Churchlands 

College (WACAE) site. Churchlands — Granted   
Building Trades Association and State Energy Commission — No. CR72 and 230 of 1989 — Claim re site allowance for construction 

of power'station at Mungarra. Geraldton — Granted in part  
Building Trades Association and Theiss Contractors Pty Ltd — No. CR332 of 1989 — Order re site allowance for con- 

struction work on Lecture Theatres and Seminar Rooms at Churchlands College of Advanced Education site   
Building Trades Association and Theiss Contractors Pty Ltd — No. CR736 of 1989 — Order re site allowance on the Cable Beach 

Primary School site. Broome  
Civil Service Association and Hon Minister for Community Services — No. PSACR11 of 1989 — Claim re Shift Work Allowance — 

Granted  
Construction. Mining and Energy Workers Union and Hamersley Iron Pty Ltd — No. CR31 of 1989 — Claim re withdrawal of 

Hardhat Notice titles "Coupling Up Alone" — Granted   
Construction. Mining and Energy Workers Union and Hamersley Iron Pty Ltd — No. CR607 of 1989 — Discontinued  
Construction. Mining and Energy Workers Union and L.J. Hooker International Pty Ltd — NO. CR2I(1) of 1989 — Claim for 

re-classification of employee — Granted in part   
Construction. Mining and Energy Workers Union and State Energy Commission of WA — No. CR266(A) of 1989 — Claim re 

experience payments to be maintained when acting in higher classifications — Granted   
Electrical Trades Union and Another and EPL-Kone Pty Ltd and Another — No. CR484 of 1989 — Claim re site allowance 

on the Perth Bus Station. Perth — Granted   
Electrical Trades Union and Another and James Watt (Electrical) Pty Ltd — No. CR103(a) of 1989 — Claim re out- 

standing entitlements arising from failure to clock-on for work — Granted  
Electrical Trades Union and Hamersley Iron Pty Ltd — No. CR128 of 1989 — Claim re dispute over work involving the 

gassing of air conditioners seeking declaration — Ordered accordingly  
Electrical Trades Union and O'Donnell Griffin Pty Ltd and Another — No. CR1432 of 1988 — Claim re ordinary hours 

of work to be worked on a nine day fortnight cycle — Dismissed   
Electrical Trades Union and Seme Electrical — No. CR483 of 1989 — Claim re site allowance on the Castle Hotel site. 

Vbrk — Granted   
Electrical Trades Union and Verlindens Electrical Services — No. CR281 of 1989 — Claim re site allowance for construction work 

at Geraldton Court House — Granted  
Federated Clerks Union and Others and Tip Top Bakeries — No. CR638 of 1989 — Claim re retrenchment package applicable 

to compulsory redundancies by Tip Top Bakeries — Granted in Part  
Liquor and Allied Industries Union and Burswood Management Limited (Burswood Island Resort Casino) — No. CR319of 1989 — 

Claim re unfair dismissal seeking re-employment — Dismissed  
Liquor and Allied Industries Union and Fremantle Sailing Club (Inc) — No. CR30 of 1989 — Claim re alteration of contract 

seeking new contract of service in a full-time capacity — Dismissed  
Liquor and Allied Industries Union and Burswood Management Ltd — No. CR86 of 1989 — Claim re unfair dismissal seeking 

reinstatement — Granted    
Liquor and Allied Industries Union and Rangeview Hotel — No. CR309 of 1989 — Claim re unfair dismissal reinstate- 

ment without loss of entitlements — Dismissed  
Liquor and Allied Industries Union and Red Castle Motel — No. CR507 of 1989 — Claim re unfair dismissal seeking reinstate- 

ment — Dismissed   
Meat Industry Employees Union and Derby Meat Processing Company Limited — No. CR675 of 1989 — Discontinued   
Meat Industry Employees Union and Meat and Allied Trades Union — No. CR300 of 1989 — Order re Derby Meat Processing 

Company Ltd 1989 — Season Interim Wage Order  
Meat Industry Employees Union and Rockingham Supermarkets Pty Ltd — No. CR651 of 1989 — Discontinued  
Miscellaneous Workers Union and Anna Pineira trading as Aunty Joans Child Care Centre — No. CR572 of 1989 — Claim re unfair 

dismissal — reinstatement sought — Dismissed  
Miscellaneous Workers Union and Agricultural Protection Board of WA — No. CR37 of 1989 — Withdrawn by Leave   
Miscellaneous Workers Union and Anglican Homes — No. CR437 of 1989 — Claim re additional severance payment for employees 

with five or more years service — Ordered accordingly  
Miscellaneous Workers Union and Board of Management Servile Villa Catholic Homes for the Aged — No. CR615 of 1989 — Claim 

re alleged unfair dismissal — Dismissed  
Miscellaneous Workers Union and Ethnic Communities Council of Western Australia — No. CR503 of 1989 — Discontinued  
Miscellaneous Workers Union and Hon Minister for Health and Others — No. CR267 of 1989 — Claim re wage increase pursuant to 

Structural Efficiency Principle — Granted in part  
Printing and Kindred Industries Union and the Government Printer — No. CR35 of 1989 — Claim re payment of special 

allowance for employees engaged in duty of training fellow employees — Granted  
Prison Officers Union and the Hon Minister for Corrective Services — No. CR137 of 1989 — Claim seeking increase in staffing 

levels of officers on afternoon and night shifts — Granted in part   
. Shop. Distributive and Allied Employees Association and Melonglow Pty Ltd trading as Farmer Jacks — No. CR221 of 1989 

— Claim re unfair dismissal — Dismissed  
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CONFERENCES — MATTERS REFERRED continued 
Shop. Distributive and Allied Employees Association and Parry's Department Store (WA) Pty Ltd — No. CR545 of 1989 — Claim 

re entitlements — Dismissed      
Timber Industry Industrial Union and Gandy Timbers Ltd — No. CR284 of 1989 — Claim re deduction of union subscriptions 

from payroll be reinstitutcd — Granted     
Transport Workers Union and Mt Newman Mining Co Pty Ltd — No. CR699 of 1989 — Claim re unfair dismissal seeking 

reinstatement — Dismissed  

CONFERENCE — NOTATION OF 2527. 3403. 3614 

CORRECTIONS — 
Aged and Disabled Persons Hostels Award 1987 No A6 of 1987   
Anglican Community School of St Mark — Superannuation Order  
Brick Manufacturing Award No. 19 of 1979   
Building Trades (Construction) Award No. 14 of 1978   : 
Building Trades Award No. 31 of 1966     
Catholic Education Commission ofWA — Superannuation Order No. 1   
Catholic Education Commission of WA — Superannuation Order No. 2  
Children's Services (Education Institution) Award 1987   
Children's Services (Government) Award No. A29 and A29A of 1985   
Clerks (Commercial. Radio and Television Broadcasters) Award No. 14C of 1968   
Contract Cleaners Award No. A6 of 1985   
Crothall Hospital Services (WA) Pty Ltd Award No. A3 of 1987    
Earthmoving and Construction Award No. 10 of 1963   ... : 
Engine Drivers (Building and Steel Construction) Award No. 20 of 1973  2840,: 
General Order No. 278 of 1989   
Health Attendants Award No. 49 of 1978      
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 — Clerical Traineeships) — Industrial Agreement No. AG3 of 

1989   
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 — Clerical Traineeships) — Industrial Agreement No. AG4 of 

1989               
Independent Schools Superannuation Order 1988   
Metal Trades (General) Award No. 13 of 1965 
Nurses (Home of Peace) Award No. 28 of 1963   
Nurses (Private Hospitals) Award No. 1 of 1966   
Retail Pharmacists Award No. 23 of 1965   ... ^ 
Soft Furnishings Award No. 23 of 1982   ... ^ 
Teachers* Aides' (Independent Schools) Award No. A27 of 1987   
Theatrical Employees (Perth Theatre Trust) Award No. A9 of 1983   
Transport Workers (General) Award No. 10 of 1961   
Watchmakers and Jewellers Award 1970 No. 10 of 1970   
Western Collieries Ltd (Special Conditions of Employment — Engineers) Award 1988   

DECLARATIONS — 
Independent Schools Salaried Officers Association and Seventh Day Adventist Church — No. 526 of 1988 — Declaration 

re claim of applicants status within terms of award be dismissed for want of jurisdiction and claim re scope 
be adjourned  

Miscellaneous Workers Union and Cadbury Schweppes Pty Ltd and Others — No. 1975 of 1989 — Declaration re true interpretation 
of Award re shift work  

FULL BENCH — APPEALS AGAINST DECISION OF COMMISSION — 
Amalgamated Metal Workers Union and Crewe and Sons Pty Ltd — Appeal No. 623 of 1989 — Appeal against decision of Commission 

at (69 WAIG 1722) re payment of Annual Leave Loading — Upheld  
Amalgamated Metal Workers Union and Others and Robe River Iron Associates — Appeal Nos. 1666 of 1988 and 1689 of 1988 — 

Appeal against decision of Commission at (69 WAIG 1143) re Robe River Iron Associates (Provident Fund) Order 1988 
— Dismissed  

Amalgamated Metal Workers Union and Others and Robe River Iron Associates — Appeal No. 1687 of 1988 — Appeal against 
decision at (69 WAIG 1706) re amendments to section 32 Orders — Dismissed  

Breweries and Bottleyards Employees Union and Bond Brewing WA Ltd — Appeal No. 1552 of 1989 — Appeal against decision at 
(69 WAIG 2203) re proposed termination of a worker — Dismissed  

Building Trades Association and Furniture Trades Industrial Union — Appeal No. 720 of 1989 — Appeal against decision of 
Commission at (69 WAIG 1794) re Joinder of party to an Award — Quashed   

Building Trades Association and Another and State Energy-Commission — Appeal No. 1610 of 1989 — Appeal against decision at 
(69 WAIG 2206) re site allowance — Dismissed    

Construction, Mining and Energy Workers Union and State Energy Commission — Appeal No. 851 of 1989 — Appeal against decision 
at (69 WAIG 2212) re employees acting in higher positions — Upheld  

Construction, Mining and Energy Workers Union and Western Mining Corporation Ltd and Australian Workers Union — Appeal 
Nos. 444 and 407 of 1989 — Against decision of Commission at (69 WAIG 1110) re variation to wages clause of Award 
— Dismissed  

Federated Clerks Union and Dianella Hotel and Others — Appeal No. 635 of 1989 — Against decision of Commission at (69 WAIG 
1529) re introduction of 38 hour week — Dismissed  

Meat Industry Employees Union and Action Food Barns and Others — Appeal No. 1141 of 1988 — Appeal against decision at (68 
WAIG 2069) re variation to award !  

Miscellaneous Workers Union and BP Refinery (Kwinana) Pty Ltd — Appeal No. 557 of 1988 — Withdrawn  
Neil D. and Another and Hon Minister for Community Services — Appeal Nos. 614 and 615 of 1989 — Appeal against decision at 

(69 WAIG 1808) — Dismissal by Consent       
Transport Workers Union and Eastern Goldfields Transport Board — Appeal No. 253 of 1989 — Appeal against decision at 

(69 WAIG 735) re dismissal of claim for reinstatement — Upheld   
Watts S. and Perth Finishing College Pty Ltd — Appeal No. 252 of 1989 — Appeal against decision of Commission at (69 WAIG 

709) re claim for contractual entitlement — Dismissed  
(adi) 
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FULL BENCH - APPEAL AGAINST DECISION OF INDUSTRIAL MAGISTRATE — 
Construction, Mining and Energy Workers Union and R. and Y. Byl Nominees Pty Ltd on the trustee for R. Byl Family Trust trading as 

Byl Roof Tiling Contractors — Appeal No. 986 of 1989 — Against decision complaint No. 1241 of 1988 — re breach of award 
— Upheld  

Dumancic A. and Owners of Johnston Court Strata Plan — Appeal Nos. 656-658 of 1989 — Appeal against decision of Industrial 
Magistrate at (69 WAIG 1675) re breach of award — Dismissed  

Electrical Trades Union and Signlite Pty Ltd — Appeal No. 847 of 1989 — Appeal against decision of Industrial Magistrate in 
Complaint No. 1171 of 1989 — re breach of award — Dismissed   

Miscellaneous Workers' Union and Arpad Security Agency Pty Ltd — Appeal Nos. 15 to 48 of 1989 — Appeal against decision in 
Complaints 258, 369 and 747 to 780 of 1988 — re breach of Award — Upheld  

Miscellaneous Workers Union and Arpad Security Agency Pty Ltd — Appeal Nos. 71-104 of 1989 — Appeal against decision of 
Industrial Magistrate in Complaint Nos. 257, 259, 781, 784-797 of 1988 and 798-814 of 1988 — re underpayment of wages — 
Dismissed   

Timber Industry Industrial Union and Gandy Timbers Pty Ltd — Appeal No. 1653 of 1989 — Against decision complaint No. 135 of 
1989 re Breach of Award — Dismissed   

Transport Workers Union and Arrow Holding Pty Ltd — Appeal Nos. 746-747 of 1989 — Appeal against decision of Industrial 
Magistrate in Complaint Nos. 714 and 715 of 1988 — re penalties imposed — Upheld  

FULL BENCH - MATTERS REFERRED UNDER SECTION 27 - 
Amalgamated Metal Workers Union and Pumps WA — No. 1725 of 1988 • 

would offend provision of IR Act — Remitted     
■ Question of law re whether proposed consent order 

FULL BENCH - PROCEEDINGS FOR ENFORCEMENT OF ACT - 
Registrar and Amalgamated Metal Workers Union —No. 546 of 1989 — Application for enforcement of an Order C1608 of 1988 — 

Dismissed   
Registrar and Civil Service Association — No. 666 of 1989 — Application for enforcement of Act — Dismissed  
Registrar and Construction. Mining and Energy Workers Union — No. 743 of 1989 — Application for enforcement of a direction of the 

Commission — Ordered accordingly   

GENERAL ORDERS — 
Application for minimum conditions for annual leave and sick leave to apply to full-time and part-time employees excluding casuals 

whose employment is not regulated by awards or industrial agreements — No. 397 & 398 of 1988   
District Allowance in Government Awards No. 278 of 1989   
District Allowance in Government Awards — No. 278 of 1989 Correction   
State Review of National Wage Decision — Minimum Wage — No. 1940 of 1989   
Variation to Location Allowance in Private Awards Order No. 517 of 1988 at (68 WAIG 1686) — No. 834 of 1989   

INDUSTRIAL APPEAL COURT - 
Miscellaneous Workers Union and Others and Confederationof Western Australian Industry — Appeal No. 8 of 1989 — Claim that 

orders of Commission under appeal not be stayed — Granted   

INDUSTRIAL APPEAL COURT - APPEAL AGAINST DECISION OF COMMISSION IN COURT SESSION - 
Miscellaneous Workers Union and Others and Confederation of Western Australian Industry (Incorp) — Appeal No. 7 of 1989 — 

Against decision of Commission in Court Session in the matter Nos. 32 of 1984, 701 of 1984 (69 WAIG 1924) and CR267 of 1989 
(69 WAIG 1938) re variation to awards in respect to shift and overtime rates — Upheld   

INDUSTRIAL APPEAL COURT — APPEAL AGAINST DECISION OF FULL BENCH - 
Milentis B. and Hon Minister for Education — Appeal No. 3 of 1989 — Against decision of Full Bench at (69 WAIG 1282) re 

Application for further and better particulars — Dismissed  

INDUSTRIAL MAGISTRATE - COMPLAINTS BEFORE - 
Furniture Trades Industrial Union and Construction, Mining and Energy Workers Union - 

re breach of Award — Proven  
- Complaint No. 157 of 1989 —• Complaint 

(adii) 
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JOINDER/CONCURRENCE OF PARTIES — APPLICATION FOR — 
Building Trades Association and Furniture Trades Industrial Union — Appeal No. 720 of 19S9 — Order No. 815 of 

1988 — Joining United Furniture Trades Industrial Union to Building Trades Construction Award — Quashed   
Catering Workers (Fast Food Operation. Catering and Restaurant) Agreement No. 23 of 1979 — Withdrawn by leave    
Construction. Mining and Energy Union and Others and Multiplex Construction Pty Ltd — No. 604 of 1988 — Withdrawn 

by Leave   

LONG SERVICE LEAVE - BOARD OF REFERENCE — SPECIAL —' 
Gamer S.J. and Noreens Snack Bar — Determination re payment of pro rata long service leave — Granted  
Hoskins B.G. and Consfmction Industry Long Service Leave Payments Board — Claim re jurisdiction to exclude employees 

from the Act — Dismissed  
Monterosso R. and Perth Trouser Company — Claim re Long Service Leave Payment — Determined   
Transport Workers (Passenger) Vehicles Award No. 47 of 1978 — Mrs M. Duffy and F. & L.R. Hendriks Pty Ltd — Claim re long 

service leave entitlements — Granted  

NOTICES - APPOINTMENTS - 
Commissioner G.L. Fielding appointed as Deputy Chairman of the Government School Teachers Tribunal . 
Commissioner S.A. Kennedy appointed as Chairperson. Railways Classification Board   

NOTICES - AWARD/AGREEMENT MATTERS — 
Application No. AG11 of 1989 — Chep Australia — Application for an agreement  
The Austissue Award 1989 — Application No. A24 of 1989 — Austissue Pty Ltd — Application for an Award  
Barrack Silicon Pty Ltd Award 1989 — Application No. A26 of 1989 — Australian Workers Union — Application for an Award .... 
BP Refinery (Kwinana) (Securitymen's) Award No. 56 of 1978 — Application No. 2732 of 1989 — Miscellaneous Workers Union — 

Application for variation of Award   
BHP-UTAH Minerals International Cadjebut Production Award 1989 — Application No. All of 1989 — BHP Mineral Ltd — 

Application for an Award  
Brick Manufacturing Award No. 19 of 1979 — Application No. 2225 of 1989 — Prestige Brick — Application to Vary Award  
BuildingTrades (Construction) Award No. 14of 1978 — Application No. 2506 of 1989 — Builders Labourers Federation — Application 
for variation of award  
Building Trades (Constraction) Award No. 14 of 1978 — Application No. 2651 of 1989 — Constmction. Mining and Energy Workers 

Union — Application for variation of Award   
Building and Engine Drivers (Government Hospitals) Award 1989 — Application No. A 14of 1989 — Constmction Mining and Energy 

Workers Union — Application for an Award  
Catering Workers (Como Investment Pty Ltd Fast Food Operations. Catering and Restaurant Operations) Agreement 

— Application No. AG14of 1989 — Como Investment Pty Ltd — Application for an Agreement   
Cleaners and Caretakers (Government) Award No. 32 of 1975 — Application No. 793 of 1989 Miscellaneous Workers Union — 

Application for variation to award   
Clerks (General) Award 1989 — Application No. A22 of 1989 — Federated Clerks Union — Application for an Award   
Clerks (West Australian) Special Casual Employees Agreement — Application No. AG15 of 1989 — Federated Clerks Union — 

Application for an Agreement   
Club Workers Award No. 12 of 1976 — Application No. 2222 of 1989 — Kalamunda Club Inc and Others — Application to vary 

Award    
CSBP and Farmers Award 1989 — Application No. A19 of 1989 — CSBP and Farmers Ltd and Australian Gold Re-Agents Pty Ltd — 

Application for a new Award  
Dental Industry Employees Award 1989 — Application No. A25 of 1989 — WA Dental Technicians and Employees Union and Another 

— Application for an Award  
Electrical Contracting Industry Award No. 22 of 1978 — Application No. 2286 of 1989 — Electrical Trades Union — 

Application to vary Award  
Engineering and Electrical Trades (WA Newspapers Ltd) Award No. A17 of 1985 — Application No. 855 of 1989 — Constraction, 

Mining and Energy Workers Union — Application for joinder of party to Award   
Engineering and Electrical Trades (WA Newspapers Ltd) Award No. A17 of 1985 — Application No. 854 of 1989 — Construction. 

Mining and Energy Workers Union — Application for variation to Award  
Engineering Trades (Government Hospitals) Award 1989 — Application No. A15 of 1989 — Electrical Trades Union — 

Application for an Award  
Fremantle Port Authority Superannuation Award 1989 — Application No. A16 of 1989 — Seamen's Union of Australia 

— Application for an award  
Gaol Officers Award No. 12 of 1968 — Application No. 1002 of 1989 — Prison Officers Union — Application for variation to 

Award   
Government Officers Salaries Allowances and Conditions Award 1989 — Application No. PSA A3 of 1989 — Agricultural Protection 

Board of WA and Others — Application for an Award   
Government Schools Maintenance Employees Award 1989 — Application No. A20 of 1989 — Miscellaneous Workers Union — 

Application for an Award  
Hospital Salaried Officers (Private Social Welfare and Community Services) Award 1989 — Application No. A12 of 1989 — 

Hospital Salaried Officers Association — Application for an Award   
Hotel and Tavern Workers Award No. 31 of 1977 — Application No. 2177 of 1989 — WA Hotel Association Inc — Application to 

vary Award   
Metal Trades (General) Award No. 13 of 1965 — Application No. 2644 of 1989 — Amalgamated Metal Workers Union — Application 

for variation of Award   
Motel, Hostel, Service Flats and Boarding House Workers Award No. 29 0(1974 — Application No..2178 of 1989 — Belmont Park Motel 

and Others — Application to vary Award   
Ngal-A Mothercraft Home and Training Centre Superannuation Award 1989 — Application No. A17 of 1989 — Ngal-A Mothercraft 

Home and Training Centre — Application for an Award  
Nurses (Royal Flying Doctor Service) A\?ard No. 18 of 1982 — Application No. 2184 of 1989 — Australian Nursing Federation 

Union — Application to vary Award  
Peters (WA) Dairy Award 1989 — Application No. A23 of 1989 — Brownes Dairy Pty Ltd and Another — Application for 

an Award  
Printing (Community Newspaper Group) Award 1989 — Application No. A21 of 1989— Printing and Kindred Industries Union — 

Application for an Award  
(jdv) 
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~ Civil Service Association 

NOTICES — AWARD/AGREEMENT MATTERS —continued 
Printing (Government Printing Office) Award No. 3 of 1975 — Application No. 1256 of 1988 — Printing and Kindred Industries 

Union — Application for variation to Award  .'   
Public Service General Conditions of Service and Allowances Award — Application No. PSA A4of 1989 — Civil Service Association 

— Application for an Award  
Radiator Repair Industiy Youth Traineeship Agreement — Application No. AG 16 of 1989 — Australasian Society of Engineers. 

Moulders and Foundry Workers Union — Application for an Agreement :  
Railway Employees Award No. 18 of 1969 — Application No. 2600 of 1989 — Australian Railways Union — Application for variation 

of Award  
Restaurant. Tearoom and Catering Workers Award No. 48 of 1978 — Application No. 2022 of 1989 — Liquor and Allied 

Industries Union — Application to vary Award  
Service Station Operations Youth Traineeship Agreement — Application No. AG12 of 1989 — Australian Workers Union — 

Application for an Agreement  
Social Trainers and Assistant Supervisors (Private) Award — Application No. A13 of 1989 — Miscellaneous Workers Union — 

Application for and Award .6  
Swimming Teachers Award 1989 — Application No. TAT of 1989 — State School Teachers Union — Application for an Award  
The Performers Live Award (WA) 1989 — Application No. A18 of 1989 — Actors Equity — Application for an Award  
Western Australian State Public Hospitals Medical Practitioners Superannuation Award 1989 — Application No. PSA 

A2 of 1989 — Australian Medical Association — Application for an Award    
Wildflower Production Traineeship Agreement 1989 Applicaiton No. AG13 of 1989 — Australian Workers' Union — Application 

for an agreement   

NOTICES — CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS UNDER SECTION 47 —' 
Clothing Trades Award No. 16 of 1972 — Notice re J.E.B. Distributors Incorporating Grose Bros, to be struck out as party 

to award  

NOTICES — UNION MATTERS — 
Australian Society of Engineers. Moulders and Foundry Workers Union — Application No. 2269 of 1989 — Application to alter 

Rule 2 — Constitution   
Australian College Academics Union — Application No. 474 of 1989 — Application to alter Rule 1 — Name and Rule 5 — 

Industry   
Australian Federation of Construction Contractors (WA) — Application No. 2185 of 1989 — Application for registration   
Civil Service Association — Application No. 1214 of 1989 — Application to alter Rule 6 — Eligibility for membership    
Construction Mining and Energy Workers Union — Application No. 1603 of 1989 — Application to alter Rule 4 — Eligibility for 

membership   
Railway Officers Union — Application No. 2201 of 1989 — Application to alter Rule 4 — Membership and Rule 5 — 

Life Membership    ;  
Real Estate Employers Federation of WA Inc — Application No. 14 of 1989 — Application to be registered as an organisation 

of employers ;   ;  
State School Teachers Union — Application No. 1543 of 1988 — Application to alter Rule 5 — Membership     
Union of Australia College Academics Western Australian Branch. Industrial Union of Workers — Application No. 474 of 1989 — 

Application to alter Rules 1 — Name; 4 ■— Definitions; 5 — Industry; 6 — Eligibility for Membership  
Western Australian Hotels Association Inc (Union of Employers) — Application No. 2155 of 1989 — Application to 

Alter Rule 1 — Name  

- Application for stay 

PRESIDENT - MATTERS DEALT WITH - 
Amalgamated Metal Workers Union and EPT-Fochi Joint Venture — No. 1931 of 1989 — Application to cancel stay Order No. 

229 of 1988 — Dismissed     
Amalgamated Metal Workers Union and Robe River Iron Associates — No. 2341 of 1989 and No. 2395 of 1989 — Application for stay 

of award — No. A4(l) of 1987 — Pending the hearing of appeals — Granted   
Australian Railways Union and WA Government Railways Commission — Nos. 2402 and 2404 of 1989 — Application for stay of 

Order Nos. CR701 and CR702 of 1989 — Pending of appeals Nos. 2401 and 2403 of 1989 — Dismissed   
Federated Clerks Union and Dianella Hotel and Others — No. 667 of 1989 — Application for stay of award variation granting 

38 hour week to clerical workers — Dismissed  
Federated Clerks Union and Others and Tip Top Bakeries — No. 2348 of 1989 — Application for stay of Order No. CR638 of 1989 — 

Pending of appeal — Granted  
Fry E.L. (Secretary). Liquor and Allied Employees Union and Baxter W.T. — No. 2238 of 1989 — Application for Adjournment of 

hearing and application for discovery and inspection — Granted  
R.V. Wright and Manfel Pty Ltd as trustee of the Mansard Trust — No. 718 of 1989 — Application for stay of Order No. 177 

of 1989 pending hearing of appeal — Dismissed  
Watts S. and Perth Finishing College Pty Ltd — No. 753 of 1989 — Order re variation to say of Order No. 261 of 1989 — 

Granted  

PROCEDURAL DIRECTIONS AND ORDERS - 
Application No. 469 of 1989 — Production of Documents to the Applicant  
Application No. 469 of 1989 — Application for further and better particulars — Granted I  
Application No. 542 of 1988 — Shortened time for answers to Application No. 541 of 1988   
Application No. 636 of 1989 — Application for further and better particulars :  
Application No. 685 of 1988 — Application for shortened time for answers — Withdrawn  
Application No. 708 of 1989 — Application for production of document — Dismissed    
Application No. 783 of 1989 — Reduction in time for filing answer to claim in Application No. 752 of 1989   
Application No. 919 of 1989 — Shortened Time for answers on application No. 918 of 1989   
Application No. 959 of 1989 — Shortened Time for answers on application No. 958 of 1989   
Application No. 980 of 1989 — Application for production of documents to Application No. 797 of 1989 — Dismissed  
Application No. 987 of 1989 — Production of document to Application No. 1217 of 1988 ...: '.   
Application No. 1303 of 1989 — Appliation for Commission's assistance with the disposal of classification appeals 

Discontinued   
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PROCEDURAL DIRECTIONS AND ORDERS —continued 
Application No. 1555 of 1989 — Shortened time for answers to Application No. 1554 of 1989   
Application No. 1765 of 1989 — Reduction in time for answer to application No. 1765 of 1989   
Application No. 1831 of 1989 — Application for further and better particulars and discovery of documents to Application 

No. 473 of 1989     
Application No. 1854 of 1989 — Application for shortened time for answers on Application No. 1853 of 1989  
Application No. 1894 of 1989 — Shortened time for answers to Application No. 1893 of 1989   
Application No. 1902 of 1989 — Application for further and better particulars to Application No. 1100 of 1989 — Granted  
Application No. 1915 of 1989 — Shortened time for answers to Application No. 1914 of 1989   
Application No. 1927 of 1989 — Shortened time for answers to Application No. 1926 of 1989   
Application No. 1987 of 1989 — Shortened time for answers to Application No. 1986 of 1989   
Application No. 2000 of 1989 — Orders pertaining to service/procedures and hearings application No. 2000 of 

1989   
Application No. 2084 of 1989 — Shortened time for answers to Application No. 2083 of 1989   
Application No. 2095 of 1989 — Shortened time for answers to Application No. 2094 of 1989   
Application No. 2139 of 1989 — Shortened time for answers to Application No. 2131 of 1989   
Application No. 2208 of 1989 — Application for further and better particulars to Application No. CR503 of 1989   
Application No. 2235 of 1989 — Application for shortened time for answers to Application No. 2234 of 1989   
Application No. 2238 of 1989 — Application for adjournment of hearing and discovery and inspection of documents — Granted .... 
Application No. 2354 of 1989 — Shortened time for answers to application No. 2353 of 1989 — Discontinued  
Application No. 2355 of 1989 — Application for production of documents to Application No. 2344 of 1989 — Granted  
Application No. 2262 and 2263 of 1989 — Application to vacate hearing dates set down for Application Nos. 2794 and 1795 of 1989 

—Granted   
Application No. 2275 of 1989 — Application for shortened time for answers to Application No. 2274 of 1989 — Dismissed  
Application No. 2300 of 1989 — Application for shortened time for answers to Application No. 2297 of 1989   
Application No. 2303 of 1989 — Miscellaneous Workers and the Ethnic Communities Council of Western Australia — Withdrawn 

by Leave   
Application No. 2304 of 1989 — Application for shortened time for answers to Application No. 2303 of 1989   
Application No. 2419 of 1989 — Shortened time for answers — Granted  
Application No. 2451 of 1989 — Application for shortened time for answers to Application No. 2441-2450 of 1989   
Application No. 2546 of 1989 — Application for extension time for answers to Application No. A2 of 1989   
Application No. 2566 of 1989 — Application for shortened time for answers to Application No. 2565 of 1989   
Application No. 2568 of 1989 — Application for shortened time for answers to Application No. 2567 of 1989   
Application No. 2599 of 1989 — Application for further and better particulars to Application No. 2497 of 1989   
Application No. 2640 of 1989 — Application for shortened time for answers to Application No. 2639 of 1989   

PROMOTION APPEALS - 
Wood K.I. and Kent D.L. - - Appeal No. PAB344/1 of 1988 — Assistant Foreman Fitting. Westrail — Dismissed . 

PUBLIC SERVICE APPEAL BOARD - 
F.T.L. Kwa and Commissioner. Public Service Commisison — PSAB 5 of 1988 — Claim re unfair dismissal seeking 

reinstatement — Dismissed   
Raxworthy. G.M. and Authority for Intellectually Handicapped Persons — No. PSAB2 of 1989 — Claim re unfair dismissal 

seeking reinstatement — Granted  
Thompson T. and General Manager. Western Australian Tourism Commission — No. PSAB6 of 1989 — Withdrawn by Leave  

PUBLIC SERVICE ARBITRATOR - AWARDS/AGREEMENTS - VARIATION OF - 
Childrens Services (Government) Award No. A29 and PSA A29A of 1985   
Clerks (Public Authorities) Award No. A7 of 1987   
Community Colleges (Salaried Officers) Award No, A14 of 1983  >.  
Country High School Hostels Award 1979 No. 7A of 1979   
Department for Community Services (Family Resources Workers. Welfare Assistants, and Parent Helpers) Award No. A19 

of 1986   
Department for Community Welfare Institution Officers Salaries Award No. 1 of 1980   
Education Department Ministerial Officers Salaries Allowances and Conditions Award No. 5 of 1983   
Government Officers (Social Trainers) Award No. PSA A20 of 1985   2048,: 
Government Officers (State Government Insurance Commission) Award No. PSA A21 of 1986   
Hospital Laundry and Linen Service (Salaried Officers) Award No. 36 of 1978   
Hospital Salaried Officers Award No. 39 of 1968   
Hospital Salaried Officers (Dental Therapists) Award No. 27 of 1977   
Hostel Supervisory Staff Agreement No. AG15 of 1980   
Metropolitan Teaching Hospitals — Salaries and Conditions ofService Award (Medical Officers) PSA A18 of 1986   
Police Award No. 2 of 1966    2705. 
Public Authorities Salaries Award No. PSA A3 of 1986   
Public Service Allowances (Higher Duties) Award No. 8 of 1981   
Public Service Allowances (Mortuary Staff) Award No. PSA A3 of 1985   
Public Service Camping Allowance Agreement No. PSA AG2 of 1985   
Public Service District Allowance Award No. PSA A5 of 1985   
Public Service Miscellaneous Allowances Award No. 14 of 1982   
Public Service Motor Vehicle Allowances Consolidated Award 1986 No. 13 of 1976   
Public Service Overtime Award No. PSA AID of 1978   
Public Service Salaries Agreement No. PSA AG5 of 1985 
Public Service Shift Work Agreement 1978 No. 24 of 1978   
Public Service Traineeship Agreement No. PSA AG1 of 1988   
Salaried Officers of Murdoch University Award No. 16 of 1984   
Salaried Officers of the University of WA Award No. 16 of 1977   2370. 
Salaried Staff Curtin University of Technology Award No. PSA A25 of 1985   
University of WA Research Grant Salaried Staff Award No. CR237 of 1982   2371. 
Western Australian College of Advanced Education Non-Academic Salaried Staff Award No. 3 of 1979   
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978   
Western Australian State Public Hospitals Practitioners Award No. 19 of 1986   
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RECLASSIFICATION APPEALS 2268. 2591. 3172. 3434. 3643 

SECTION 29(b) — NOTATION OF  3393 

SITE ALLOWANCES — 
Amalgamated Metal Workers Union and Concrete Constructions (WA) Pty Ltd and others — No. C550 of 1989 — Order re Metal 

and Electrical Trades (Granny Smith Project) Construction Order    
Amalgamated Metal Workers Union and Henry and Walker Contracting Pty Ltd — No. CR441 of 1989 — Order re site 

allowance on the Cichester/Fortescue Project, the Port Hedland to Newman roadwork construction site  
Amalgamated Metal Workers Union and Pacific Industrial Co and Others — No. CR644 of 1989 — Order re site allowance and 

Conditions of employment at Cooljarloo Mineral Sands Project at Muchea   
Builders Labourers Federation and Others and Master Builders Association and Another — No. C186(2) and C186(3) of 1989 — 

Orders re Site Allowances and Conditions of Employment for Casuarina Prison Project  
Building Trades Association and Barclay Bros Ltd — No. C583 of 1989 — Order re site allowance on the Torpedo Support 

Facility at the HMAS Stirling Naval Base at Garden Island   
Building Trades Association and Beechboro Building Company — No. C546 of 1989 — Order re site allowance on the Sacred 

Heart College site. Sorrento  
Building Trades Association and Building Management Authority — No. CR731 of 1989 — Order re site allowance on the 

Thomlie Technical College site, Thomlie  
Building Trades Association and Building Management Authority — No. C732 of 1989 — Orderresite allowance on the Art Gallery site, 

Perth Cultural Centre      
Building Trades Association and Building Management Authority — No. C733 of 1989 — Order re site allowance of Rostrata 

Primary School site  
Building Trades Association and Building Management Authority — No. C734 of 1989 — Order re site allowance on the East 

Africa site, Perth Zoo  
Building Trades Association and Building Management Authority — No. C734of 1989 — Orderre site allowance on the East Africa site, 

Perth Zoo — Correction Order  
Building Trades Association and Building Management Authority — No. C735 of 1989 — Order re site allowance of Parkwood 

Primary School site  
Building Trades Association and Building Management Authority — No. C736 of 1989 — Order re site allowances on the 

Supreme Court site. Perth  
Building Trades Association and Building Management Authority — No. C737 of 1989 — Order re site allowance for employees 

on Ballajura Primary School site   
Building Trades Association and Another and Building Management Authority — Nos. CR477 and CR658 of 1989 — Order 

re site allowance on Balga Technical School — Project site. Balga   
Building Trades Association and Hon Minister for Works — No. CR477 of 1989 — Order re site allowance on the Balga Technical 

School Project site. Balga — Correction Order  
Building Trades Association and Hon Minister for Works — No. CR658 of 1989 — Order re site allowance of Building Management 

Authority on the Balga Technical School Project site — Correction Order  
Building Trades Association and John Holland Interiors — No. C632 of 1989 — Order re site allowance on the Murdoch University, 

Library extensions  
Building Trades Association and Another and Building Management Authority — Nos. CR584 and CR657 of 1989 — Order re 

site allowance on the Woodvale North Primary School site, Woodvale  
Building Trades Association and Building Management Authority — No. CR584 of 1989 — Order re site allowance on the 

Woodvale North Primary School — Correction Order     
Building Trades Association and Wylie & Skene Pty Ltd — No. C687 of 1989 — Order re site allowance on the St Lukes College site. 

Karratha     
Building Trades Association and Others and Building Management Authority and Another — Nos. C121, C144 and C182 of 

1989 — Order re site allowance at the Shenton Park Hospital — Block F. site  
Building Trades Association and Others and Building Management Authority and Another Nos. C118, C140 and C179 of 

1989 — Order re site allowance at the Woodvale High School IV, site  
Building Trades Association and Others and Building Management Authority and Another — Nos. C117, C141 and C181 of 

1989 — Order re site allowance at the Armadale Permanent Care Unit, Echo Road, Armadale site  
Building Trades Association and Cloughs Building Ltd — No. 802 of 1989 — Order re site allowance at the Hospital 

Laundry and Linen Service. Murdoch site  
Building Trades Association and Cooper and Oxley Construction Co Pty Ltd — No. C449 of 1989 — Order re site allowance 

for the Mt Lawley College of Advanced Education site    
Building Trades Association and Collier Construction — No. C703 of 1989 — Order re site allowance on the Quinns' Estate 

Shopping Centre site, Quinns' Rock  
Building Trades Association and Geo Esslemont and Sons Pty Ltd — No. C579A of 1989 — Order re site allowance on the 

Governor Stirling High School site. West Midland   
Building Trades Association and George Esselmont and Sons Pty Ltd — No. C448 of 1989 — Order re site allowance foruthe 

Mundaring School site at Stevens Street. Mundaring  
Building Trades Association and Hallcraft Construction Pty Ltd — No. CR580 of 1989 — Order re site allowance on the 

All Saints College site, Bullcreek   
Building Trades Association and Others and Hon Minister for Works and Another — Nos. C142, C119 and C180 of 1989 — Order 

re site allowance at the South Lake Senior High School Stage 1 site  
Building Trades Association and Jaxon Construction Pty Ltd — No. CR402 of 1989 — Order re allowance for the District 

High School, Broome site      
Building Trades Association and Jennings Industries Ltd — No. CR547 of 1989 — Order re site allowance on the Cinema 

complex site, Innaloo  
Building Trades Association and John Holland Interiors Pty Ltd — No. 2070 of 1989 — Order re site allowance on the 

Royal Perth Hospital H — Block site      
Building Trades Association and Koot and Pannell Pty Ltd. — No. C945 of 1989 — Order re site allowance on the Juggan Street site, 

Glendalough  
Building Trades Association and Master Builders Association — No. C198 of 1989 — Order re site allowance at the R & I Bank 

Building site in James Street, Northbridge   
Building Trades Association and Master Builders Association — No. CR199 of 1989 — Order re site allowance for construction 

of workshop and central store at Murdoch University Campus — Granted     
Building Trades Association and Master Builders Association — No. C227 of 1989 — Order re site allowance for employees of Comco 

Constructions covered by said awards on the said site  
Building Trades Association and Master Builders Association — No. 1739 of 1989 — Order re site allowance on the Hampden 

Court Office block site at 186-190 Hampden Road, Hollywood   
Building Trades Association and Master Builders Association — No. 1806 of 1989 — Order re site allowance on the office block 

at 20 Nicholson Road, Subiaco     

(icvii) 
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■ Order re site allowance for Stage 2 of the 

-No. C200of 1989- 

SITE ALLOWANCES —continued 
Building Trades Association and Master Builders Association — No. C355 of 1989 — Order re site allowance at the Hamersley 

Community Centre site — Granted  
Building Trades Association and Master Builders Association — No. 786 of 1989 — Order re site allowance for home units 

at Broadway. Nedlands site   
Building Trades Association and Master Builders Association — No. CR458 of 1989 — Order re site allowance for Stage 2 of the 

Australind High School, Australind site  
Building Trades Association and Master Builders Association on behalf of Cooper and Oxley Pty Ltd — No. C200 of 1989 — Order 

re site allowance for employees of Respondent on Margaret River Hospital Site  
Building Trades Association and Master Builders Association on behalf of Consolidated Constructions Pty Ltd — No. 672 

of 1989 — Claim re site allowance at Hoyts 8 Carousel Site Cannington — Granted   
Building Trades Association and Master Builders Association on behalf of Citicorp Construction — No. 769 of 1989 — Order 

re site allowance at the Beechboro Shopping Centre. Altona Road site   
Building Trades Association and Master Builders Association on behalf of Devaugh Pty Ltd — No. C573 of 1989 —■ Order re site 

allowance at the Bunbury Regional Theatre site  
Building Trades Association and Master Builders Association on behalf of Doubikin Construction Pty Ltd — No. 617 of 1989 — 

Order re site allowance on the General Facilities Building at Curtin University  
Building Trades Association and Master Builders Association on behalf of Doubikin Construction Pty Ltd — No. C672 of 1989 — 

Order re site allowance on the Perth Girls College site. Mount Lawley  
Building Trades Association and Master Builders Association on behalf of Fennco Constructions — No. C593 fo 1989 — Order 

re site allowance on the Kingsley Community Centre site. Kingsley  
Building Trades Association and Master Builders Association on behalf of A. Ravi (Builders) Pty Ltd — No. C579 of 1989 — 

Order re site allowance on the home units at Peninsula Road site. Maylands  
Building Trades Association and Rapley Wilkinson (Australia) Ltd — No. C318 of 1989 — Order re site allowance for the 'Cable 

Beach Club' construction site at Broome   
Building Trades Association and Sabemo (WA) Pty Ltd — No. CR520 of 1989 — Order re site allowance on the Churchlands 

College (WACAE) site. Churchlands  
Building Trades Association and State Energy Commission — No. CR72 and 230 of 1989 — Claim re site allowance for construction 

of power station at Mungarra. Geraldton — Granted in part  
Building Trades Associated and Southdown Construction Company Pty Limited — No. C98 of 1989 — Order re site allowance at 

Bandyup Prison Site  
Building Trades Association and Southdown Construction — No. C956 of 1989 — Order re site allowance on the Joondalup College 

of Advanced Education site. Joondalup  .1. 
Building Trades Association and Theiss Constructors Pty Ltd — No. CR332 of 1989 — Order re site allowance for construc- 

tion work on Lecture Theatres and Seminar Rooms at Churchlands College of Advanced Education site  
Building Trades Association and Thiess Contractors Pty Ltd — No. CR736 of 1989 — Order re site allowance on the Cable Beach 

Primary School site. Broome  
Building Trades Association and Universal Construction Pty Ltd — No. C57 of 1989 — Order re site allowance at the East Africa 

Exhibit State 1. Perth Zoo   
Building Trades Association and Universal Construction Pty Ltd — No. 2532 of 1989 — Order re site allowance on the Churchlands 

College of Advanced Education site. Churchlands  
Electrical Trades Union and Another and Esco Electrical Pty Ltd and Another — No. C13 of 1989 — Order re site allowance 

at the Kelmscott Community School site  
Electrical Trades Union and Another and EPL-Kone Pty Ltd and Another — No. CR484 of 1989 — Order re site allowance on the 

Perth Bus Station site. Perth   
Electrical Trades Union and Another and Stoke Electrical anf Robertson Engineering Pty Ltd — No. C711 of 1989 — Order re 

site allowance on the torpedo facilities site. Garden Island   
Electrical Trades Union and Seme Electrical — No. CR483 of 1989 — Order re site allowance on the Castle Hotel site. 

York  
Electrical Trades Union and Verlindens Electrical Services — No. CR281 of 1989 — Claim re site allowance for construction 

work at Geraldton Court House — Granted   

SUPERANNUATIONAVAGE FIXING PRINCIPLES - ORDERS - 
Anglican Community School of St Mark — Superannuation Order — No. C291 of 1988   
Bunning Ltd Occupational Superannuation Order No. C472 of 1987 — No. 1451 of 1987   
Catholic Education Commission of WA — Superannuation Order No. 1 — No. C911 ofl988^  
Catholic Education Commission of WA — Superannuation Order No. 2 — No. C912 of 1988   
Don Russell Holdings Pty Ltd Superannuation Order 1989 — No. 447 of 1989 ... 
Elgin Abattoir Occupational Superannuation Fund Order — No. C245 of 1989 . 
Furniture and Allied Industries — Superannuation Order — No. 1674 of 1988 ... 
Furniture and Allied Industries — Superannuation Order — No. 1675 of 1988 ... 
Furniture and Allied Industries — Superannuation Order — No. 1676 of 1988 ... 
Furniture and Allied Industries — Superannuation Order — No. 1677 of 1988 ... 
Furniture and Allied Industries — Superannuation Order — No. 1678 of 1988   
Furniture and Allied Industries — Superannuation Order — No. 1679 of 1988   
Furniture and Allied Industries — Superannuation Order — No. 1680 of 1988     
Furniture and Allied Industries — Superannuation Order— No. 1681 of 1988   
Furniture and Allied Industries — Superannuation Order — No. 1682 of 1988   
Independent Schools Superannuation Order 1988 — No. C1017 of 1988   
Hospitality and Liquor Industry Occupational Superannuation Order — No. 323 of 1989   
Regal Cement Manufacturers Pty Ltd Occupational Superannuation Order — No. 2072 of 1989 . 
Printing Industry Superannuation Order WA — Order No. 248 of 1989   
Skin Store Storemen's Superannuation Order — No. 319 of 1989   
Superannuation (F. & L. Stalker and Sons Pty Ltd) Order No. CR356 of 1989   
Wesfi Superannuation Order — No. 1638 of 1989   

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS - 
Albrecht K.A. and Seismic Supply International — No. 798 of 1989 — Claim re contractual entitlements — 

Dismissed   
Amalgamated Metal Workers Union and Hamersley Iron Pty Ltd — No. CR674 of 1989 — Claim re disr^ssai seeking^^reinstate- 

ment without loss of entitlements — Dismissed  
Australian Railways Union and WA Government Railways Commission — No. CR701 and 702 of 1989 — Claim re 

unfair dismissal — Determination of Commission's jurisdiction  
(xviii) 
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS —continued 
Bama J. and Spectrum Surveys — No. 797 of 1989 — Claim re unfair dismissal and contractual entitlements — Dismissed  
Bastow J.W. and M. Simonsen Australia — No. 361 of 1989 — Claim re unfair dismissal seeking re-employment — Granted  
Bastow P.D. and P. Mason — No. 693 of 1989 — Claim re contractual entitlements — Granted  
Bernard A. and Just Aerobics — No. 526 of 1989 — Claim re contractual entitlements — Granted  
Blackwell T. and Prime Holdings Pty Ltd trading as Phoenix Hotel — No.' 56 of 1989 — Claim re unfair dismissal — 

Granted  
Bowler C.D. and Robe River Iron Associates — No. 1926 of 1989 — Claim re dismissal seeking reinstatment without loss of 

entitlements — Granted  
Breweries and Bottleyards Employees Union and Bond Brewing WA Limited — No. CR452 of 1989 — Claim re notice of termination 

unfair, seeking withdrawal of notice — Dismissed   
Brick, Tile and Pottery Union and Katanning Brickworks Pty Ltd — No. CR655 of 1989 — Claim re unfair dismissal seeking 

reinstatement without loss of entitlements — Dismissed  
Builders Labourers Federated Union and Richmond Construction — No. C787 of 1989 — Order re reinstatement of an employee 

and cessation of industrial action pending hearing of unfair summary dismissal claim   
Busby B. and Observation City Resort Hotel — No. 1432 of 1988 — Claim re unfair dismissal seeking reinstatement and contractual 

entitlements — Dismissed  
Catalan© R. and City of Armadale — No. 1571 of 1989 — Claim re unfair dismissal seeking reinstatement — Dismissed  
Chambers R.C. and Forsayth N.L. — No. 731 of 1989 — Claim re unfair dismissal seeking reinstatement — Granted  
Chaney L. and Just Aerobics — No. 528 of 1989 — Claim re contractual entitlements — Granted   
Chaney L. and Langlois D.L. and David Sidney Shaw (previously trading as Aerobic Connection) — No. 533 of 1989 and No. 535 of 

1989 — Claim re contractual entitlements — Granted   
Chatfield KJ. and Roddan L. — No. 574 of 1989 — Claim re unfair dismissal — Adjourned   
Chernoff P.M. and Stastra Page and Associates Pty Ltd —• No. 907 of 1988 — Claim re contractual entitlements — Ordered 

Accordingly  
Chidlow V.P. and Bethavon Uniting Church Homes for the Aged — No. 633 of 1989 — Claim re unfair dismissal seeking reinstate- 

ment — Dismissed   
Christopher J.E. and Biltoft Holding Pty Ltd trading as Courier Australia — No. 1464 of 1987 — Claim re con- 

tractual entitlements — Dismissed   
Collinson B.J. and Waimex International Marketing Consultants Pty Ltd — No. 548 of 1989 — Claim re contractual entitle- 

ments — Granted   
Cooray D.N.H. and Structor Pty Ltd t/a "Interigo" No. 2066 of 1989 — Claim re contractual entitlements — Granted  
Copp AT. and Arthur Young Australia — No. 826 of 1989 — Claim re contractual entitlements — Dismissed   
Datson CM. and The 30 Minute Lawn Co Pty Ltd — No. 1718 of 1989 — Claim re contractual entitlements — Granted   
Day R.E. and Atlanta Nominees Pty Ltd trading as Chicken Treat — No. 290 of 1989 — Claim re contractual entitlements 

Granted  
Foo H.K. and Neil Hawkey and Associates No. 739 of 1989 — Claim re payment of salary and pro rata annual leave 

— Granted in Part  
Hilditch D.J. and Powerline Australia Ltd and Another — No. 1124 of 1987 — Claim re contractual entitlements — 

Granted  
Hill A.J. and Strong Plastics Pty Ltd — No. 1705 of 1988 — Claim re contractual entitlements — Granted in part   
Holyoak F. and Roman Catholic Archbishop of Perth Incorporated — No. 473 of 1989 — Claim re unfair dismissal 

claiming reinstatement — Dismissed   
loannakis I. and Perth Finishing College Pty Ltd — No. 1654 of 1989 — Claim re contractual entitlements — Granted   
Langlois D.L. and Just Aerobics — No. 525 of 1989 — Claim re contractual entitlements — Granted  
Le Bron K.R. and Little Trucking Company — No. 1548 of 1988 — Claim re contractual entitlements — Granted in part   
Le Monnier K.S. and Total Supplies Pty Ltd — No. 1914 of 1989 — Claim re unfair dismissal and contractual entitlements — 

Granted  
Liquor and Allied Industries Union and Burswood Management Ltd — No. CR319 of 1989 — Claim re unfair dismissal seeking 

re-employment — Dismissed  
Liquor and Alllied Industries Union and Fremantle Sailing Club (Inc) — No. CR30 of 1989 — Claim re alteration of 

contract seeking new contract of service in a full-time capacity — Dismissed   
Liquor and Allied Industries Union and Burswood Management Ltd — No. CR86 of 1989 — Claim re unfair dismissal seeking 

reinstatement — Granted  
Liquor and Allied Industries Union and Rangeview Hotel — No. CR309 of 1989 — Claim re unfair dismissal seeking reinstate- 

ment without loss of entitlements — Dismissed    
Liquor and Allied Industries Union and Red Castle Motel — No. CR507 of 1989 — Claim re unfair dismissal seeking reinstate- 

ment without loss of entitlements — Dismissed  
Little J.P. and Another and Lombard© Ltd (Receiver and Manager Appointed) — No. 801 of 1989 — Claim re contractual 

entitlements — Dismissed  
Mansfield L. and Just Aerobics — No. 527 of 1989 — Claim re contractual entitlements — Granted   
McGarry M.J. and Hon Minister for Education — No. T2 of 1989 — Claim re unfair dismissal seeking reinstatement — 

Granted -  
Miller G. and H.B. Brady Co Pty Ltd — No. 126 of 1989 — Claim re part of superannuation benefits denied — Dismissed  
Mills J.A. and B.F. Productions — No. 1741 of 1989 — Claim re contractual entitlements — Dismissed    
Miscellaneous Workers Union and Anna Pineira trading as Auntry Joan's Child Care Centre — No. CR572 of 1989 — Claim re 

unfair dismissal — reinstatement sought — Dismissed  
Miscellaneous Workers Union and Board of Management. Servite Villa Catholic Homes for the Aged — No. CR615 of 1989 — Claim 

re alleged unfair dismissal —- Dismissed  
Mouritz P.M. and Shire of Esperance — No. 550 of 1989 — Claim re unfair dismissal — Dismissed  
Nayler KM. and Kim Home Displays Pty Ltd — No. 478 of 1989 — Claim for contractual entitlement — Granted  
Neville D.X. and Williams Seafood Restaurant — No. 198 of 1989 — Claim re unfair dismissal — Discontinued  
Peckham N.C. and Campus Holidays Ltd — No. 1453 of 1988 — Claim re contractual entitlements — Struck out  
Penley P.G. and Nicholas Lyskos t/a Australian Computer Equipment — No. 1786 of 1989 — Claim re contractual entitlements — 

Granted  
Perera T. and Ayerst Laboratories — No. 256 of 1989 — Claim re unfair dismissal, seeking reinstatement — Dismissed   
Pipes G. and Probatus Pty Ltd — No. 292 of 1989 — Claim re contractual entitlements — Granted  
Powell J.E. and Balga Hire and Sales Pty Ltd — No. 1392 of 1987 — Claim re contractual entitlements — Granted   
Raxworthy GM. and Authority for Intellectually Handicapped Persons — No. PSAB2 of 1989 — Claim re unfair dismissal, 

seeking reinstatement  
Riley M.J. and WA Baseball League — No. 1407 of 1988 — Claim re contractual entitlement or reinstatment — Dismissed  
Riley M.J. and WA Baseball League (Incorporated) — No. 1407 of 1988 — Determination re interpretation of an industrial 

matter — Granted  
Rochecouste F.J.P. and Benny Partners Pty Ltd — No. 347 of 1989 — Claim re contractual entitlements — Granted  
Rugg P. and Prime Appointments Pty Ltd — No. 410 of 1989 — Claim re payment in lieu of notice and commission earned 

— Granted :  
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Scanlon R.W. and Paxus Professional Systems Pty Ltd — No. 1911 of 1989 — Claim re unfair dismissal seeking reinstatement — 

Dismissed   
Shop Distributive and Allied Employees Association and Melonglow Pty Ltd trading as Farmer Jacks — No. CR221 of 1989 — 

Claim re unfair dismissal — Dismissed  
Steel M.B. and Brown I.S. and K.A. — No. 142 of 1989 — Claim re contractual entitlements — Granted in part   
Storer J.W. and Koala Construction Pty Ltd — No. 1549 of 1989 — Claim re contractual entitlements — Dismissed  
Tabboush H.E.I, and Antoine's Lebanese Coffee Lounge — No. 1870 of 1989 — Claim re unfair dismissal and contractual 

entitlements — Dismissed  
Thomas B.E. and Plaisir Poultry Pty Ltd — No. 531 of 1988 — Claim re contractual entitlements — Dismissed  
Transport Workers Union and Mt Newman Mining Co Pty Ltd — No. CR699 of 1989 — Claim, re unfair dismissal seeking 

reinstatement — Dismissed    
Tugwell R. and Minenco Pty Ltd — No. 916 of 1989 — Claim re contractual entitlements — Dismissed   
Vosper P.O. and Trade Pro (Australia) Ltd — No. 776 of 1989 — Claim re contractual entitlements — Granted   
Whiting D. and Fundraising Management Constultants Pty Ltd — No. 412 of 1988 — Claim re contractual entitlements — 

Granted  

UNIONS - APPLICATION FOR ALTERATION TO RULES - 
Australian Nursing Federation — Application No. 485 of 1989 — Before Full Bench — Alteration to Rule 5 — Membership — 

Granted in Part  
Civil Service Association — Application No. 1214 of 1989 — Before Full Bench — Alteration to Rule 6. — Membership — 

Dismissed   
Construction Mining and Energy Workers Union — Application No. 1503 of 1987 — Before Full Bench — Alteration to Rule 4 — 

Eligibility for Membership — Dismissed  
Construction Mining and Energy Workers Union — Application No. 1603 of 1988 — Before the Full Bench — Alteration to 

Rule 4 — Granted  
Federated Clerks Union — Application No. 642 of 1989 — Before Deputy Registrar — Alteration of Rule 6 — Granted   
Operative Plasterers and Plaster Workers Federation — Application No. 1 of 1988 — Before Full Bench — Alteration to Rule 3 

— Constitution — Granted  

3142. 3403 
2834 

UNIONS - APPLICATION FOR INDUSTRIAL ASSOCIATION - 
Real Estate Employers Federation — Application No. 14 of 1989 

of an employer organisation — Dismissed  
Before the Full Bench — Application for registration 

UNIONS - APPLICATION FOR REGISTRATION - 
Civil Service Association — Application No. 790 of 1989 — Application for amalgamation and registration of organisation 

— Granted  

UNIONS — CHANGE OF NAME - 
Australian Nursing Federation - 

Granted  
Application No. 484 of 1989 — Before Full Bench — Alteration to Rule 1 — Name 

UNIONS - MATTERS DEALT WITH UNDER SECTION 66 - 
Royal Australian Nursing Federation and Gaims J. and Dempsey P. — No. 436 of 1989 — Claim re interpretation of Rules. 

eligibility for membership — Ordered accordingly  2340.2343 
Fry E.L. (Secretary), Liquor and Allied Employees Union and Baxter W.T. — No. 2238 of 1989 — Application for adjournment of 

hearing and application for discovery and inspection — Granted  3261 
Fry E.L. (Secretary), Liquor and Allied Employees Union and Baxter W.T. — No. 2238 of 1989 — Application for enforcement of union 

rules to bring on an election — Granted  3262 
State Ochool Teachers Union and Others and Brown A.M. & TJ. — No. 2000 of 1989 — Application for an Order to require 

compliance by the respondents with the rules of the union — Granted   2944 
State School Teachers Union and Others and Brown AM. & TJ. — No. 2000 of 1989 — Order re procedures — Granted   3148 
State School Teachers Union and Newman W. — No. 2277 of 1989 — Application for interpretation sought as compliance with 

Commissions Orders — Granted  3266 
State School Teachers Union and Sheahan D.A. — No. 1895 of 1989 — Application for an order to require compliance by the 

respondent union with the rules of the union — Granted   2960 
State School Teachers Union and Brown TJ. — No. 297 of 1989 — Application for an order compelling compliance with union rules 

Claim withdrawn — Dismissed  2348 
State School Teachers Union and Sheahan D.A. — No. 2248 of 1989 — Order re breach of union rules — Granted   3261 
State School Teachers Union and Doman B.A. and Harken EJ. — No. 668 of 1989 — Application for an order to require compliance 

by the respondent union with the rules of the union — Dismissed    2349 

UNSPECIFIED ORDERS — 
Australian Workers Union and Robe River Iron Associates — No. 1354 of 1988 — Application be struck out  2152 

(xx) 
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CUMULATIVE CONTENTS—continued 

COAL INDUSTRY TRIBUNAL - AWARDS/AGREEMENTS - VARIATION OF - 
Coal Mining Industry (Miners WA) Award No. 4 of 1953   
Collie Deputies Award No. 19 of 1954   
Colliery Staff Award No. 62 of 1955   
Engineers Coal Mining Award 1953   
Griffin Coal Mining Company Limited Night Shift (Muja Operations) Agreement 1987   
Griffin Coal Mining Company (Special Conditions of Employment — Deputies) Order 1987   
Griffin Coal Mining Company (Special Conditions of Employment — Miners) Award 1988   2592. 
Griffin Coal Mining Company (Special Conditions of Employment) Order 1987   
Western Collieries Limited (Special Conditions of Employment — Staff) Award No. 28 of 1988 
Western Collieries Ltd (Special Conditions of Employment — Deputies) Order 1987   
Western Collieries Ltd (Special Conditions of Employment — Engineers) Order 1987   
Western Collieries Ltd (Special Conditions of Employment) Order 1987   
Western Collieries Ltd (Special Conditions of Employment — Engineers) Award No. 14 of 1988   

2875 
2875 

2875. 2880 
2875. 2880 
2592. 2875 

2880 
2875. 3652 

2880 
3174 
2880 
2880 
2880 
3147 

COAL INDUSTRY TRIBUNAL - DISPUTES - MATTERS REFERRED - 
Coal Miners Industrial Union and Griffin Coal Mining Company — No. 21 of 1989 — Application to remit the claim for a 

disability payment of a Board of Reference — Dismissed   

SCHOOL TEACHERS TRIBUNAL - MATTERS DEALT WITH - 
McGarry MJ. and Hon Minister for Education — No. T2 of 1989 — Order re unfair dismissal seeking re-instatement — 

Granted  
School Teachers Union and Hon Minister for Education — No.TS of 1989 — Order re variation to the Allowances and 

Additional Payments clause   
School Teachers Union and Hon Minister for Education — No.T7 of 1989 — Claim seeking determination on eligibility requirements 

for new position — Dismissed for want of jurisdiction   
School Teachers Union and Hon Minister for Education — No. T10 of 1989 — Claim seeking Order to defer reclassification of 

primary schools and declaration that new criteria adopted is beyond power conferred in Education Act — Dismissed   
School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re withdrawal of industrial action in 

support of wage increases  
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Claim re cancellation of previous Order 

TC14 of 1989-Granted         
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Order re cessation of industrial action and 

settlement of the dispute   
State School Teachers Union and Hon Minister for Education — No. TC14 of 1989 — Application re variation to Award re increases 

in wage rates — Granted  i  

OCCUPATIONAL HEALTH. SAFETY AND WELFARE ACT - MATTERS DEALT WITH - 
/Amalgamated Metal Workers Union and Consett International Scaffolding Contractors — No. OHSW5 of 1989 — Withdrawn by 

Dept Occupational Health. Safety and Welfare and A1 Auto Spraypainters — No. OSHW 12 of 1989 — Suspension of Prohibition 
Notice and Adjournment of hearing pending Review of Reference    

Occupational Health. Safety and Welfare Commission of Western Australia — No. OHSW16 of 1989 — Withdrawn   

(xxi) 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT. INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 69 PART 2. SUB PART 6. 

'Denotes Industrial Appeal Court Decision. 2Denotes Full Bench Decision. 
'Denotes Commission in Court Session Decision. 
"Denotes Decision of President. 

ACT - INTERPRETATION OF - 
Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 

allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view than in claims of 
unfair dismissal before the Commission perse — The decision to dismiss was to be reviewed de novo on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left too many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

'Application for enforcement of order pursuant to section 84A(l)(b) of Act — Conference held as required by that section and as no 
amicable solution reached matter proceeding to hearing—Respondent submitted Commission acted without jurisdiction — Full 
Bench reviewed Commission's power to make orders pursuant to section 44 and found that as there was no indication that orders 
were "interim" or that they were orders made to determine the question in dispute they were outside power — Dismissed — 
Construction (Metal Trades)  

"Appeal against decision of Commission at (69 WAIG 735) re unfair dismissal — Appellant Union claimed Commission had erred in 
having found a constructive summary dismissal to be unjustified, then finding dismissal in accordance with contract of service 
not unfair — Appellant argued that Commission failed to apply correct tests and relevant authorities — Full Bench reviewed 
authorities and found in context of Industrial Relations Act Commission must consider the act of dismissal complained about — 
Furthermore the question was not whether the dismissal was lawful but whether the dismissal which occurred was fair, not 
whether another form of the exercise of the right to dismiss was fair — Full Bench found Commission's exercise of discretion 
miscarried and erred fundamentally in that it made an order contrary to its findings and had therefore no power other than to 
reinstate and/or declare the dismissal unfair — Upheld — Transport (Passenger)   

"Appeal against interim order arising out ofconference and granting four per cent second tier wage increase pending final arbitration 
of new award — Appellant argued a number of grounds including that the Commission was not empowered to vary section 32 
orders pursuant to section 44 (6)(ba) until the arbitration of the separate proceedings had concluded and that the order was issued 
contrary to Wage Fixing Principles — Full Bench found appeal to be incompetent as it had not been established that matter was of 
such importance that in the public interest an appeal should lie [section 49(2)] — Full Bench further found that even if appeal had 
been competent it would have failed as Commission made noerrors oflaw or fact or any miscarriage of discretion — Dismissed — 
Iron Ore   

Application fordetermination of eligibility requirements for a new position — Applicant claimed essential qualification was contrary 
to, custom and Practice and sought an appropriate tertiary qualification be set — Respondent opposed claim and argued 
Government School Teachers Tribunal did not have jurisdiction to entertain the application — Teachers Tribunal examined 
section 78 of Industrial Relations Act and other relevant statute — Majority ofTeachersTribunal found that it had no jurisdiction 
for reasons expressed in a previous decision — Dismissal — Education  

"Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  

"Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 
Industrial Relations Act — Appellant argued that Commission did not have powerto make such finding and has misapplied Act's 
definition of "industry" — Full Bench defined "industry" and "calling", interpreted "in respect of as per section 38 and reviewed 
authorities (esp. Parker's Case and Glover's Case) — Full Bench found section 38 enabled Commission to add any organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one ofthe 
classifications of the Building Trades Construction Award. 14 of 1978. and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry does not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion   

'Appeal against decision of Full Bench (69 WAIG 1282) that it did not have jurisdiction to entertain an appeal against a decision of the 
Government School Teachers" Tribunal — After reviewing sections of Act. Regulations and authorities Industrial Appeal Court 
found section 80B(2)(b) of Industrial Relations Act denies the right of appeal to the Full Bench against a decision of the Tribunal 
— Dismissed — Education   

"Application for enforcement of Commission direction to Respondent re industrial action — Respondent admitted breach of Order 
and breach of prevention of disputes procedure in award — Full Bench examined nature of proceedings under section 84A and 
found that this dispute was a one-off protest ostensibly caused by the actions of anotheremployer — Having regard to seriousness 
of contravention and mitigating circumstances Full Bench issued caution — Proven — Iron Ore   

Assistant Foreman, Fitting — Recommending Authority argued PAB did not have jurisdiction to determine an appeal against a 
temporary position — PAB reviewed section SOX SOY and 80ZA of the Industrial Relations Act and found that the wording in the 
definition of "office" excluded any Office or position that was temporary — Dismissed — Westrail  

'Preliminary point raised in proceedings instituted on Commission's own motion to consider National Wage Case. August 1989 
pursuant to section 51 ofIR Act — CWAI whilst not arguing that Commission in Court Session should refrain from endorsing 
National Wage Decision submitted that procedurally this was not a decision that could be given effect by General Order as per 
section 51 because it did not of itself vary wages in federal awards but instead required individual award variation applications 
with different dates ofoperation — Majority ofCommission in Court Session found that the fact that the decision did not result in 
any immediate or collective amendment to awards does not mean that it is not applicable to those awards — Further, the instant 
decision is applicable generally to awards because all awards of the Australian Commission are covered by the Principles which 
flow from that decision and it is therefore appropriately dealt with under section 51 — State Wage Case  

(rsiii) 
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CUMULATIVE DIGEST—continued 

ACT - INTERPRETATION OF —continued 
Determination re jurisdiction — Applicant Union claimed that two employees had been unfairly dismissed — Respondent argued 

section 23(3) of Industrial Relations Act excluded the Commission in exercising its powers due to the jurisdiction of appeal board 
under another Act — Commission found that there was no jurisdiction conferred on the Railways Appeal Board over the 
dismissal of Government Railway Employees for grounds other than misconduct — Jurisdiction confirmed — Railways  

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 of the Industrial Relations Act defines an industrial matter to include conditionswhicharcto take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   

'Appeal against decision of Commission in Court Session (69 WAIG 1924 and 1938) to ratify consent award variations in respect to 
shift and overtime rates — Appellant claimed Commission had failed to adhere to its Wage Fixation Principles (69 WAIG 2412) in 
that it had misapplied the Conditions of Employment Principle and failed to apply the tests required by the Anomalies and 
Inequities Principle — Industrial Appeal Court found that whilst the Anomalies Conference Procedure had been deleted from 
the "Principles" the Anomalies and Inequities Principle was still extant — The Commission in Court Session had erred in lawby 
proceeding as if the Anomalies and Inequities Principle were no longer in force and failing to take that principle into account 
when making its decision — Upheld and referred to Commission in Court Session for further consideration — Health   

Two appeals against decisions of Commission (69 WAIG 1143) re payment of three percent superannuation — Union's appeal was 
against Commission's failure to include the leading hand allowance in the earnings from which superannuation payments would 
be calculated — Full Bench found that decision was discretionary and that the Commission's decision had not miscarried — 
Employer's appeal was on numerous grounds including that it was beyond power of Commission to make the order/s it made 
under the sections of the Act it purportedly made them: that it was beyond the power of Commission to order Employer to change 
the terms ofTrust Deed and Provident Fund: that Commission erred in granting superannuation without offsets as in case ofother 
companiesafterfindingthecxistenccofa "standard" amongst iron ore producers in Pilbara: and. that Wage Fixing Principles did 
not require payment of superannuation as the existing "fund" was in excess of that required — Full Bench extensively reviewed 
authorities, sections 32.23.26.27 and 7 of I.R. Act 1979 and the Interpretation Act 1984 — Full bench found orders made were 
within powers of Commission and its interpretation of the Wage Fixing Principles was open to it — Both appeals dismissed — 
Iron Ore   

Appeal against decision of the Commission (69 WAIG 1722) arising from Conference re entitlement to annual leave loading — 
Appellant claimed Commission did not have powcrto interpret or enforce awards out of a section 44Confercncc — Respondent 
submitted decision was to settle a dispute and that any interpretation or enforcement of the award was incidental to that — Full 
Bench reviewed the authorities and found that interpretation of awards is incidental to many powers exercised by the 
Commission which should not be read down in favour of section 46 unless the matter is unequivocally one of interpretation — 
Full Bench found Commission had no jurisdiction to enforce awards and the decision in question was a "bald interpretation 
matter" as well as a matter of enforcement — Upheld — Metal Trades  

Appeals against a "finding" of the Commission (69 WAIG 1110) re which Unions had constitutional coverage of a ward classification 
— Full Bench found what was being appealed against was not a "finding" as defined in section 7 of IR Act 1989 but part of the 
reasons for decision — As what was being appealed was not a finding, order, award or declaration, section 49 conferred no 
jurisdiction for the Full Bench to hear them — Dismissed — Mining (Gold)   

ALLOWANCES - 
Claim re site allowance — Commission found on inspection factors relating to soil nature, rehandlingof materials and temperatures 

due to working in a natural hollow warranted a site allowance under criteria of Full Bench and Sapri Decision — Commission set 
quantum after comparison with a similar site and referred to parties for agreement on operative date — Granted — 
Construction  

* Application for variation to public section awards re locality allowance — Parties consented to adjustment in line with consumer 
price index — C1CS noted application was within the Allowances Principle and that the proposed change was merely to reflect the 
increased cost of living — General Order issued with updated list of awards — Granted — State Government   

Claim re experience payment to be maintained when acting in higher classifications — Applicant Union argued that there was a 
disparity between day and shift employees — Respondent argued "experience allowance" as title suggests, is for the gaining of 
experience in the higherclassification — Commission having noted the history of the allowance found that experience payment 
be maintained — Ordered Accordingly — Power/Electrical   

Claim resile allowance — Parties were in consent for the payment of a site allowance for the prescribed amount sought—Commission 
approved prescribed amount as it was within the range envisaged in the Wage Fixing Principles and satisfied guidelines set down 
by the Full Bench in the Alcoa case — Ordered Accordingly — Construction   

•^Claim for a Special Allowance for employees training fellow employees at the request of employer—Parties reached agreement and 
sought approval ofthe Commission as a Special Case — Parties detailed Functional Review, re-organisation ofenterprise and the 
teaching function of "expert workers" — Commission in Court Session considered claim under New Allowances and Work Value 
Changes Principles — Commission found claim to be consistent with the Principles and particularly the Structural Efficiency 
Principle — Granted — Printing  

•^Application to vary Award re: Overtime Meal Allowance and Annual Leave — Claim for quantum increase in Meal Allowance not 
disputed — Applicant Union further sought for provision of Meal Allowance to be as for the Award ofthe majority of employees 
in a workplace — Respondent argued that there was nothing special in the circumstances of the claim and that the Award applied 
to a much broader scope than the people or Respondents noted — Commission in Court Session found Award had its own 
particular basis of wages and condition quantum and that to correct a problem in one area only of its application could lend to 
major problems in the majority of other industries to which it applied — Commission in Court Session reviewed authorities 
relating to the claim to include long service leave as leave counting for the purposes of annual leave and found such a provision to 
be a standard of the Commission — Granted in Part — Various  

Applications to vary Award by consent ^Travelling Allowances and reimbursement of expenses of providing prisoners' meals — 
Commission found changes reflected changes to an Award representing the State Standard and CPI increase respectively — 
Principles satisfied — Granted — Police  

Application to vary Award re new provision for additional payments for performing "internal relief and variation of rates for casual 
employees performing "external relief — Applicant employer argued proposed variation was part of an indivisible cost neutral 
package the first of significant restructuring arising out of an agreement — Respondent Union argued the proposed variation to 
casual rates reduced salaries contrary to the defacto wage Principle — Government School Teachers Tribunal found agreement 
did not stand up to the ultimate tests of Structural Efficiency Principle but proposed additional payments were in accordance with 
the Allowances Principle — Tribunal found itself unable to find in favour of the Applicant on the basis of the Respondents 
original consent to the variation of rates to casual workers per se— Tribunal stated \hdXde facto Principle had been "buried" by 
CICS — Tribunal found on merit, it was inequitable and illogical to compress a scale of salaries to which a person progresses by 
virtue of qualifications and experience to a middle of the range salary — Granted In Part — Eduction   

(xxiv) 
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CUMULATIVE DIGEST—continued 

ALLOWANCES —continued 
Application to vary Award re-allowance for disabilities involved in mortuary work — Public Service Arbitrator found total 

adjustments sought complied with Allowance Principle, however retrospectivity. given the principles was not an option readily 
open to the Commission — Granted in Part — Public Administration   

Applications to vary Awards re travelling allowances — Commission found proposed variation sought to align instant awards* 
travelling allowance provisions with that of their parent award which had been recently varied in accordance with the Wage 
Fixing Principles — Granted — Health Administration   

Claim re site allowance — Parties agreed to site allowance of S1.70 per hour in lieu of special rates and provisions of awards — 
Commission found claim could be dealt with in accordance with State Wage Principles and Alcoa case and that disabilities 
associated with an isolated and exposed site warranted allowance sought — Commission further ratified agreements on other 
matters including a travelling allowance and grievance procedures — Granted — Construction   

Appeal against decision of Commission at (69 WAIG 2212) re granting of experience allowance to employees acting in higher 
positions — Appellant argued Commission failed to attach sufficient weight on a number of issues — Full Bench found order 
issued purporting to vary award no longer in existence and in fact varied and interpreted new award — Full Bench found 
Commission erred in the exercise of its discretion — Upheld — Power/Electricity  

Appeal against decision ofCommission at (69 WAIG 2206) re granting of site allowance — Appellant argued decision ofCommission 
is contrary to the substantial merits of the case and submitted grounds of appeal on a number of issues — Full Bench found from 
evidence Commission had not erred in fixing the quantum which it did and furthermore, no attempt was made to persuade Full 
Bench that allowances were not payable in this case as a matter of pure principle — Dismissed — Construction  

-Application made in course of enforcement proceedings — Respondent argued that Full Bench had no power to hear enforcement 
application — Furthermore, enforcement proceedings commenced after cessation of industrial dispute and respondent 
submitted enforcement only possible while dispute afoot — Full Bench found enforcement in section 84A relates to the 
imposition of penalties etc and that there was no provision that section 84A relates only to current industrial dispute — Full Bench 
found jurisdiction exists for it to deal with matter — Dismissed   

2 Application to alter registered rules — Applicant sought eligibility for union employees to become members of union — Objections 
lodged by members — Full Bench found opinion of membership not ascertained. Association's Council had no express power to 
alter rules and had not complied with the Association's rules — Furthermore. Full Bench found failure to comply with Industrial 
Relations Act — Dismissed — Unions  

Conference referred re dispute over commuted allowances— Parties reached agreement and sought ratification of an allowance to be 
paid in lieu of overtime and shift penalties — Commission found that there had been a valuable activity at the prompting of the 
Commission, in complete accord with the Structural Efficiency Principle — Allowance was in essence a device for paying exist- 
ing allowances more conveniently — Commission further found a transfer and rotation policy addressed an anomaly where 
employees might have received an allowance to which they could not establish a claim — Granted — Welfare Institutions .... 

ANNUAL LEAVE - 
Application to vary Award re annual leave to accrue during long service leave — Applicant argued provision had historical basis and 

that Commission had already recognised long service leave did not break continuity of service required for accrual of annual 
leave — Respondent argued no case to answer as matter was serious enough to require evidence — Respondent further argued 
many Awards did not have provision and Conditions of Employment Principle prohibited variation unless it was a flow-on of a 
recognised standard provision —Commission found case to be answered —Commission considered Conditions of Employment 
Principle clarified question as was the provision a standard of the Commission — Commission referred to authorities and found 
in favour of Applicant — Granted — Building  

Application for contractual benefits — Applicant sought payment in lieu of notice and annual leave entitlements — Respondent 
argued only against payment in lieu of notice as certain matters have arisen that would have served as grounds for instant 
dismissal of Applicant — Commission found Applicant had breached his contract of employment, however Respondent 
consents to payment of pro rata annual leave entitlement — Granted in Part — Service  

Application for contractual entitlements — Applicant sought payment for annual leave on pro rata basis — Commission found that 
order could only be made in respect of terms of contract made between the parties and was unconvinced that there was a term of 
contract as alleged by the Applicant — Dismissed — Poultry  

Claim re contractual entitlement — Applicant sought payment of salary owed and pro rata annual leave — Respondent admitted 
liability for salary, however was unable to make immediate payment due to financial difficulties —Commission granted claim for 
salary however found fxomdicta re implied terms of contract that claim fox pro rata annual leave could not be sustained— Granted 
in part   

3Application to vary Award re; Overtime Meal Allowance and Annual Leave — Claim forquartum increase in Meal Allowance not 
disputed — Applicant Union further sought for provision of Meal Allowance to be as for the Award of the majority of employees 
in a workplace — Respondent argued that there was nothing special in the circumstances ofthe claim and that the Award applied 
to a much broader scope than the people or Respondents noted — Commission in Court Session found Award had its own 
particular basis of wages and condition quantum and that to correct a problem in one area only of its application could lend to 
major problems in the majority of other industries to which it applied — Commission in Court Session reviewed authorities 
relating to the claim to include long service leave as leave counting for the purposes of annual leave and found such a provision to 
be a standard of the Commission — Granted in Part — Various  

Application for payment of pro rata annual leave denied on resignation — Parties had employment agreement governed by the terms 
and conditions of an award — Respondent argued misconduct disentitled Applicant to payment sought — Commission found 
there had been no dismissal for misconduct therefore a benefit arose for a completed 12 months' service but no more — Granted in 
Part — Clerical  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours ofwork to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks. Meal 
Money. Pro-Rata Annual Leave Loading. Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the lime expired since the matter was first raised — Granted — Health  

Application to vary Award re widened "definilion"ofcontinuous service in Annual Leave clause — Applicant argued it merely sought 
to extend an industry standard to the subject Award — Respondent and CWAI intervening argued claim was outside Wage Fixing 
Principles and that subject Award was not a Building Industry Award — Commission found existing Award provisions did not 
mirror those of the Building Industry — Dismissed — Construction  
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CUMULATIVE DIGEST—continued 

ANNUAL LEAVE —continued 
Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 

sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal of the word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

'Application for General Order prescribing minimum entitlement to four weeks annual leave, an additional week of annual leave for 
seven day shift workers, 17.5 percent annual leave loading and two weeks sick leave for employees not covered by awards — 
Minister for Labour supported application in terms sought by Applicant — COWAI and AMMA opposed application — 
Majority ofCommission in Court Session rejected claim for sick leave as it was not satisfied that the "existing boundaries between 
the common law and statutory provision ofsick leave ought to be varied by General Order" —Claims for 17.5 percent loading and 
the additional weeks' leave for seven day shift workers were rejected as lacking in merit — It was. however, considered to be in 
interests of a ward-free employees and community as a whole for Commission to prescribe minimum conditions of annual leave 
— Granted In Part — General Order  

Claim re contractual entitlements — Applicant claimed non-payment of wages and annual leave in accordance with contract of 
employment — Respondent did not appear and the matter proceeded ex pane — Commission found claims for contractual 
entitlements and annual leave proven — However, the matter of annual leave loading was not a term of the contract of employ- 
ment so that must fail — Granted In Part — Horticultural   

APPEAL — 
Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 

allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view that in claims of 
unfair dismissal before the Commission perse — The decision to dismiss was to be reviewed de novo on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left loo many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

2 Application for enforcement of order pursuant to section 84A(1 ){b) of Act — Conference held as required by that section and as no 
amicable solution reached matter proceeded to hearing — Respondent submitted Commission acted without jurisdiction — Full 
Bench reviewed Commission's power to make orders pursuant to section 44 and found that as there was no indication that orders 
were "interim" or that they were orders made to determine the question in dispute they were outside power — Dismissed — 
Construction (Metal Trades)  2 Appeal against decision of Commission at (69 WAIG 735) re unfair dismissal — Appellant Union claimed Commission had erred in 
having found a constructive summary dismissal to be unjustified, then finding dismissal in accordance with contract of service 
not unfair — Appellant argued that Commission failed to apply correct tests and relevant authorities — Full Bench reviewed 
authorities and found in context of Industrial Relations Act Commission must consider the act of dismissal complained about — 
Furthermore the question was not whether the dismissal was lawful but whether the dismissal which occurred was fair, not 
whether another form of the exercise of the right to dismiss was fair — Full Bench found Commission's exercise of discretion 
miscarried and erred fundamentally in that it made an order contrary to its findings and had therefore no power other than to 
reinstate and/or declare the dismissal unfair — Upheld — Transport (Passenger)       

2 Appeal against decision of Magistrate to dismiss complaints re underpayment of award — In that matter the employee worked the 
hours shown on a roster which were subsequently copied into the time and wages records from which wages were calculated — If 
employee worked other than hours on rosier he informed office manager who made appropriate adjustment to time and wages 
records — Employee gave evidence that on occasion he did not work rostered hours but could not say exactly when and Magistrate 
held this created an clement of uncertainty and thus on the balance of probabilities it could not be proved when employee worked 
— Full Bench reviewed authorities and found that it was more probable than not that the record was an accurate record of the time 
and hours worked, there was no other ingredient not proven and that Appellant had discharged its onus — Upheld — 
Security  2 Appeal against interim order arising out ofconference and granting four percent second tier wage increase pending final arbitration 
of new award — Appellant argued a number of grounds including that the Commission was not empowered to vary section 32 
orders pursuant to section 44(6)(ba) until the arbitration of the separate proceedings had concluded and that the order was issued 
contrary to Wage Fixing Principles — Full Bench found appeal to be incompetent as it had not been established that matter wasof 
such importance that in the public interest an appeal should lie [section 49(2)] — Full Bench further found that even ifappealhad 
been competent it would have failed as Commission made no errors of la wor fact or any miscarriage of discretion —Dismissed— 
Iron Ore  i......  2Appeal against decision of Commission at (68 WAIG 2069) to vary an Award to establish a new tally rate — Appellant claimed 
Commission had erred in that it inter alia failed to considerdelrimental effects to the employees immediately concerned—Further 
the decision was not in accordance with the existing provisions of Award and contrary to the First Awards and Extension to 
Existing Awards Principle — Also appellant argued Commissiomhad incorrectly applied previous decision of Full Bench and 
applied incorrect methodology in establishing the tally rate — Respondent argued decision was within the Award structure and 
not contrary to evidence — Full Bench applied principles relating to reviews of discretionary judgment as prescribed by Appeal 
Court — Full Bench found that Commission had correctly reviewed matterdenovo on the evidence before it. however had erred in 
its methodology in establishing the specific rale — Furthermore, Commission had failed to give sufficient weight to certain 
evidence — Full Bench gave guidelines to be considered in further hearing and detcrmintion — Upheld — Meat Industry 
(State)       :    2Appeal against decision ofCommission (69 WAIG 1529) to grant variation to award by allowing reduction in standard hours to 38 per 
week — Appellant claimed denial of natural justice had occurred insofar that it had not sufficient opportunity to be heard — Full 
Bench reviewed pertinent authorities ^"natural justice" and found that the Appellant had been given every opportunity to put its 
case thus there was no denial of natural justice — Further. Full Bench found no evidence of the Commission's discretion having 
miscarried so grounds of appeal had not been made out — Dismissed — Hospitality   

Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 
inefficiency were vague and nebulous and furthermore there was a lack of notification and counselling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss of benefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed  2Appeal against decision ofCommission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) ofthe Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 69 W.A.LG. 

CUMULATIVE DIGEST—continued 

APPEAL —continued 
2Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 

Industrial Relations Act — Appellant argued thatCommission did not have powerto make such findingand has misapplied Act's 
definition of "industry" — Full Bench defined "industry" and "calling", interpreted "in respect of" as per section 38 and reviewed 
authorities (esp. Parker's Case and Glover's Case) — Full Bench found section 38 enabled Commission to add a ny organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one of the 
classifications of the Building Trades Construction Award. 14 of 1978. and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry does not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion   

3Appeals against decision of Magistrate re breaches of award — Appellant claimed Complainant Union had failed to produce 
evidence to discharge its onus ofproving its case for somechargesand the time and wages records which were relied onasevidence 
in other charges had not been proved to be correct — Full Bench found that time and wages records produced from an employers 
own custody and maintained by it as a duty underan award and complied within its own knowledge isprimafacie evidence against 
and employer in the absence of evidence to the contrary as to the entries therein — the only evidence impugning the time and 
wages record had not been accepted by the Magistrate which he was entitled to do — Full Bench further concluded that once time 
and wages had been accepted as correct then the burden of proof on the Complainant was capable of being discharged and the 
Magistrate then found that it was — Dismissed — Security  

'Appeal against decision of Full Bench (69 WAIG 1282) that it did not have jurisdiction to entertain an appeal against a decision of the 
Government School Teachers' Tribunal — After reviewing sections of Act Regulations and authorities Industrial Appeal Court 
found section 80B(2)(b) of Industrial Relations Act denies the right of appeal to the Full Bench against a decision of the Tribunal 
— Dismissed — Education   

"Application to cancel stay order — Applicant wished to discontinue appeal and sought to be allowed to make payments in 
accordance with original decision — President examined ability to entertain application — President found Notice of 
Discontuance not applicable to appeal — Appeal had to be dismissed by consent which would settle matter of the stay — 
Dismissed — Metal Trades  2Appeal against decision oflndustrial Magistrate re penalties for breach of award — Matter had previously been appealed and upheld 
and remitted back to Industrial Magistrate by Full Bench (69 WAIG 1050)—Full Bench found there was no evidence His Worship 
adverted to number of breaches, period of occurrence, disadvantage to employee or previous breach, and further "parity of 
penalty" applies — Upheld — Transport  

'Appeal against decision of Commission in Court Session (69 WAIG 1924 and 1938) to ratify consent award variations in respect to 
shift and overtime rates — Appellant claimed Commission had failed to adhere to its Wage Fixation Principles (69 WAIG 2412) in 
that it had misapplied the Conditions of Employment Principle and failed to apply the tests required by the Anomalies and 
Inequities Principle — Industrial Appeal Court found that whilst the Anomalies Conference Procedure had been deleted from 
the "Principles" the Anomalies and Inequities Principle was still extant — The Commission in Court Session had erred in lawby 
proceeding as if the Anomalies and Inequities Principle were no longer in force and failing to take that principle into account 
when making its decision — Upheld and referred to Commission in Court Session for further consideration — Health   

Two appeals against decisions of Commission (69 WAIG 1143) re payment of three percent superannuation — Union's appeal was 
against Commission's failure to include the leading hand allowance in the earnings from which superannuation payments would 
be calculated — Full Bench found that decision was discretionary and that the Commission's decision had not miscarried — 
Employer's appeal was on numerous grounds including that it was beyond power of Commission to make the order/s it made 
under the sections of the Act it purportedly made them: that it was beyond the powerof Commission to order Employer to change 
the terms ofTrust Deed and Provident Fund; thatCommission erred in granting superannuation without offsets as in caseofother 
companies after finding the existence ofa "standard" amongst iron ore producers in Pilbara: and, that Wage Fixing Principles did 
not require payment of superannuation as the existing "fund" was in excess of that required — Full Bench extensively reviewed 
authorities, sections 32,23.26.27 and 7 ofl.R. Act 1979 and the Interpretation Act 1984 — Full bench found orders made were 
within powers of Commission and its interpretation of the Wage Fixing Principles was open to it — Both appeals dismissed — 
Iron Ore   

Appeal against decision of the Commission (69 WAIG 1722) arising from Conference re entitlement to annual leave loading — 
Appellant claimed Commission did not have powerto interpret or enforce awards out of a section 44 Conference — Respondent 
submitted decision was to settle a dispute and that any interpretation or enforcement of the award was incidental to that — Full 
Bench reviewed the authorities and found that interpretation of awards is incidental to many powers exercised by the 
Commission which should not be read down in favour of section 46 unless the matter is unequivocally one of interpretation — 
Full Bench found Commission had no jurisdiction to enforce awards and the decision in question was a "bald interpretation 
matter" as well as a matter of enforcement — Upheld — Metal Trades  

Appeals against a "finding" of the Commission (69 WAIG 1110) re which Unionshad constitutional coverage of award classification 
— Full Bench found what was being appealed against was not a "finding" as defined in section 7 of IR Act 1989 but part of the 
reasons for decision — As what was being appealed was not a finding, order, award or declaration, section 49 conferred no 
jurisdiction for the Full Bench to hear them — Dismissed —- Mining (Gold)  

"Appeal against decision oflndustrial Magistrate that Employer was not respondent to particular award — Appellant had misapplied 
the principles for determining the industry carried out by an employer for the purpose of determining award respondency — Full 
Bench examined scope clause of award and then applied the principles from Glovers' Case (50 WAIG 704) and the "common 
object" test from Parkers" Case (29 WALR 90) — Full Bench found Respondent was in the sign manufacture and supply industry 
not the electrical contracting industry and Industrial Magistrate had not erred — Dismissed — Sign Manufacturing  

Appeal against decision oflndustrial Magistrate (69 WAIG 1675) re underpayment of award wages and annual leave — Appellant 
claimed Magistrate had erred in allowing complaints to be amended by substituting name of defendant — Full Bench examined 
Justices Act and Strata Titles Act — Full Bench found the mistaken name on the complaints tohavebeen a "misnomer" as per the 
authorities i.e. a mere technical variance between the complaint and the evidence with regard to the name or the description of the 
person charged within the meaning given to that by the Justices Act — Justices Act clearly gave Magistrate power to amend 
complaints, there was ample evidence that Appellant was employer of complainant and employer had every opportunity to 
present its case — Dismissed — Caretaking   

'Appeal against decision of Long Service Leave Board of Reference that Appellants were not entitled to Long Service Leave — CICS 
reviewed authorities and found appeal to be heard and determined on the facts as found by the BOR—CICS found BOR directed 
itself to the correct question i.e. whether the Applicants were ever employed by a company other than the Respondent — However 
found BOR had paid insufficient attention to who in fact controlled the employees in the performance of their duties—Upheld — 
Court Reporting  

Employee demoted and transferred on grounds of inefficiency — Appellant sought restoration to status held prior to position from 
which demoted — Respondent argued Appellant had been out of that area for some years and duties and responsibilities of it had 
increased since then in the area of Appellant's weakness — Government School Teachers Tribunal found that transfer provided 
Appellant with the opportunity to re-establish confidence, however restored Appellant to status sought — Granted In Part — 
Education     

'Appeal against decision of Board ofReference re weekly wage rate applicable to determined period oflong service leave — Appellant 
argued that BOR had erred in applying Clause 4(2) of Long Service Leave — Standard Provisions and sought variation of order or 
referral back to BOR for further hearing and determination — CICS found task was to determine the number of hours usually 
worked — "usually" meaning more often than not. most often or most commonly occurring — CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport  
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69 W.A.IG. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

CUMULATIVE DIGES T continued 

APPEAL —continued 
Appeal against decision of Industrial Magistrate re breach of award — Appellant Union claimed failure of Respondent to make 

available time and wages records was contrary to Clause 28 of award — Interpretation of award and "reasonable suspicion" of 
breach required under award before inspection — Full Bench found duty of employer to maintain and make available for 
inspection time and wages records and furthermore, union was not required to particularise suspected breach — Complaint 
remitted — Upheld — Building Industry   

Appeal against decision of Commission at (69 WAIG 2203)re summary dismissal of employee due to misconduct — Appellant union 
argued that evidence against employee was circumstantial — Full Bench noted strict well known company policy re misconduct 
and suspension ofemployee whilst investigation was conducted — Full Bench considered a number of principles and question of 
whether legal rights of employer had been exercised harshly or oppressively against employee so as to amount to an abuse of that 
right — Full Bench found evidentiary onus had been discharged by employer — Dismissed — Brewing   

Appeal against decision of Commission at (69 WAIG 2206)regrantingof site allowance — Appellant argued decision of Commission 
is contrary to the substantial merits of the case and submitted grounds of appeal on a number of issues — Full Bench found from 
evidence Commission had not erred in fixing the quantum which it did and furthermore, no attempt was made to persuade Full 
Bench that allowances were not payable in this case as a matter of pure principle — Dismissed — Construction  

Appeal against decision of Industrial Magistrate re breach of award for failure to pay wages in lieu of notice — Appellant submitted 
that employee was not terminated but left on his own accord — Full Bench found that conflicting evidence from witnesses called 
by the Appellant, the credibility, including demeanour of witnesses led Industrial Magistrate to accept evidence of union — 
Dismissed — Timber Industry  

Application to vary awards re special provisions for cycle working — Applicant Employers sought to insert newclause into awards to 
introduce cycle working in remote areas as in the Goldmining Consolidated Award — Respondent unions questioned the validity 
of a survey as evidence and argued that the best way to deal with the issues involved was on an ad hoc basis with specific mines as 
and when those mines were brought on stream — Respondents further claimed union notification provision of proposed clause 
was insufficient and provision ofcompensation for travel expenses was needed— Commission found cycle working to be a fact of 
life in the mining industry and that many small gold mining properties which would otherwise be non-viable had been brought on 
stream using the work cycle process — Furthermore. Commission found adequate protection in clause to cover objections of 
Respondents — Granted — Mining (Gold)   

Application pursuant to Regulation 93 of Act to set aside proceeding and order which varied Award — Applicants claimed provisions 
of Regulations 10 and 11 were not followed thus they were unaware of proceedings and this amounted to a denial of natural justice 
— Respondent denied claim and agreed that employees concerned would be without award coverage should application succeed 
— Commission found in favour of Applicant but with the instruction that position of employees covered by the Award remain 
unaltered Until matter is finally determined — Granted — Hospitality  

Application to vary Awards (3) re superannuation referred to CICS pursuant to section 27(1X0 of Industrial Relations Act — 
Applicant Unions sought common rule effect to occupational superannuation on the basis that it was a "mopping up" exercise 
and the most orderly and rational basis for implementing what was argued to be an entitlement — Respondents argued common 
rule approach to superannuation could not adequately address the diversity of needs that exist in the range of industries covered 
by the Awards — Furthermore. CWAI argued that there were no special circumstances as identified in the Security Industry 
Superannuation Case — CICS reviewed Principles. Authorities and the number of enterprise and industry superannuation 
agreements in the areas of employment covered by the awards — CICS found no overriding impediment to common rule super- 
annuation and that a protracted company by company approach would render, in many instances, the availability of the benefit 
so remote as to be illusory — CICS further dealt with operative dates, no reduction provision and an exemption — Granted — 
Various  

Application to vary Award re 38 hour week — Parties agreed significant changes would result in work practices and a degree of 
flexibility had been achieved — Furthermore the ordinary hours would be broadened and worked in shifts — Commission found 
the claim not only satisfied the Standard Hours Principle it was also consistent with the Structural Efficiency Principle — The 
proposed changes have the potential for increased efficiency and minimal costs — Granted — Dentists  

Applications to vary awards — Parties were in agreement for the inclusion of an occupational superannuation clause for the 
employees of each of the awards — Commission found the proposals standard and complied with the Commissions' Super- 
annuation Principle and contained the standard exemptions — Granted — Dentists  

Application to vary Awards by consent re wages — Parties aimed at implementing the objects of the Structural Efficiency Principle 
into the Private Health Care Industry — Furthermore the parties are preserving a generalised nexus in wages and conditions with 
a broad-banding exercise thus reducing a multiplicity ofclassifications — Commission found the parties have complied with the 
requirements of the Structural Efficiency Principles — Ordered Accordingly — Health Care   

Application to vary Award by consent increasing wage rates for part-time employees — Applicant Union claimed wage rates for full- 
time academics had been adjusted and should reflect upon the part-time academic salaries prescribed in the Award — 
Commission found the variation of an Award could be varied if not previously varied — Furthermore no extra claims 
commitment has been included — Granted — Education  

APPRENTICES/JUNIORS — 
Application for variation to private industry clerical awards by inserting new "Traineeships" clause — Parties were in dispute on 

issues of "additionality". continuity of service, access to trainees by Union and on overtime and shift work — Commission found 
that ample safeguards existed to protect the trainees and amended awards, however "additionality" not granted — Granted In 
Part — Clerical    2060 

AWARDS - 
Application to vary Awardre annual leave to accrue during long service leave — Applicant argued provision had a historical basis and 

that Commission had already recognised long service leave did not break continuity of service required for accrual of annual 
leave — Respondent argued no case to answer as matter was serious enough to require evidence — Respondent further argued 
many Awards did not have provision and Conditions of Employment Principle prohibited variation unless it was a flow-on of a 
recognised standard provision — Commission found case to be answered — Commission considered Conditionsof Employment 
Principle clarified question as was the provision a standard of the Commission — Commission referred to authorities and found 
in favour of Applicant — Granted — Building  

Application for variation to private industry clerical awards by inserting new"Traineeshps"clause — Parties were in dispute on issues 
of "additionality". continuity of service, access to trainees by Union and on overtime and shift work — Commission found that 
ample safeguards existed to protect the trainees and amended awards, however "additionality" not granted — Granted In Part — 
Clerical   

Claims for variation of award, redefinition of classification, insertion of new classification or alternatively group reclassification — 
Union claimed that when "broadbanding"of classifications occurred in formulation ofcurrent award on omission resulted in the 
operators of some machines being effectively "declassified" —Commission found broadbanding agreement had also involved a 
restructuring of classifications according to skills whereas this claim sought to change basis of classification to size of machinery 
operated — Commission also found the fact that Award was still in term to be an insurmountable barrier — Dismissed — Iron 
Ore     
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CUMULATIVE DIGEST—continued 

AWARDS —continued 
:Appea! against decision of Commission at (68 WAIG 2069) to van' an Award to establish a new tally rate — Appellant claimed 

Commission had erred in that 'Winter alia failed to considerdetrimental effects to the employees immediately concerned —Further 
the decision was not in accordance with the existing provisions of Award and contrary to the First Awards and Extension to 
Existing Awards Principle — Also Appellant argued Commission had incorrectly applied previous decision of Full Bench and 
applied incorrect methodology in establishing the tally rate — Respondent argued decision was with the Award structure and not 
contrary to evidence — Full Bench applied principles relating to reviewes of discretionary judgment as prescribed by Appeal 
Court — Full Bench found that Commission had correct reviewed matter denovo on the evidence before it. however had erred in 
its methodology in establishing the specific rate — Furthermore. Commission had failed to give sufficient weight to certain 
evidence — Full Bench gave guidelines to be considered in further hearing and determination — Upheld — Meat Industry 
(State)   

Dispute re performance of certain work — Applicant Employer claimed Respondent had placed work bans on work in question and 
sought declaration that it was entitled to expect the work be performed — Applicant argued work was within competence of 
employees who had been trained and within the terms of an Award — Respondent opposed claim and argued Applicant had 
transgressed the Award in that it attempted to eliminate a trade and de-skill work — Respondent argued Applicant was being 
unreasonable — Commission found Award, incorporating Restructuring and Efficiency Principle, disposed of traditional 
demarcation lines and Employer had right to direct a competent employee within the contract of service — However, on 
consideration of facts. Commission found Applicant should not persist in its directions to the degree that it had — Granted in Part 
— Iron Ore  

'Application for amalgamation of two existing awards into one new award and for the removal of wage differential between different 
categories of hairdressers — Commission in Court Session examined recent changes in duties of hairdressers in the light of both 
the Work Value Principles and Structural Efficiency Principle and found differential should remain — Granted in Part — 
Hairdressing  

Application to vary Award by consent re overtime — Parties sought to clarify the interpretation of a clause in an Award to clearly 
prescribe that for overtime purposes each day shall stand alone — Commission found that the claim accorded with standard 
government overtime provisions and that the additional costs were minimal — Granted — Education/Research   

'Application to vary Award re: Overtime Meal Allowance and Annual Leave — Claim for quantum increase in Meal Allowance not 
disputed — Applicant Union further sought for provision of Meal Allowance to be as for the Award of the majority of employees 
in a work place — Respondent argued that there was nothing special in the circumstances of the claim and that the Award applied 
to a much broader scope than the people or Respondents noted — Commission in Court Session found Award had its own 
particular basis of wages and condition quantum and that to correct a problem in one area only of its application could lend to 
major problems in the majority of other industries to which it applied — Commission in Court Session reviewed authorities 
relating to the claim to include long service leave as leave counting for the purposes of annual leave and found such a provision to 
be a standard of the Commission — Granted in Part — Various  

'Application for a New Award by consent — Applicant Union sought new professional classification and salary rates as the second 
stage in arrangement in negotiating the existing Award — Applicant argued for a special case to be recognised and that its 
previous acceptance of depressed salary rates warranted recognition — Respondent presented evidence as to how new award 
arrangements were part of the restructuring of the industry — Commission in Court Session limited its consideration of the 
Application to the question of a Special Case — Commission in Court session accepted the parties submissions and evidence as to 
the true nature of the arrangements — However. Commission in Court Session agreed with CWAI. intervening, that an argument 
which seeks to build the recognition of an anomaly or inequity upon the absence of an equitable base and thereby achieve special 
case status is an exercise in semantics — Granted in Part — Surveying   

'Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 
Industrial Relations Act — Appellant argued that Commission did not have powerto make such Ftndingand has misapplied Act's 
definition of "industry" — Full Bench defined "industry" and "calling", interpreted "in respect of'as per section 38 and reviewed 
authorities (esp. Parker's Case and Glover's Case) — Full Bench found section 38 enabled Commission toadd any organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one of the 
classifications of the Building Trades Construction Award. 14 of 1978, and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry does not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion   

Applications to vary Award by consent re Travelling Allowances and reimbursement of expenses of providing prisoners' meals — 
Commission found changes reflected changes to an Award representing the State Standard and CPI increase respectively — 
Principles satisfied — Granted — Police  

'Application to vary Wages clause of an Award — applicant Union sought increase rates for specific classifications and to insert a new 
classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible flow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

Application to vary Awards re Wages — Special Case Status previously granted within bounds of Structural Efficiency — Parties 
sought order enabling interim increase in rates pending find resolution of matter — CICS found parties had heeded 
Commission's "counselling" and examined award variation proposals to date — granted — Health   

'Claim for award variation — Applicant claimed increase in base wage rate forall classifications on the basis of increased work value 
and for factors specific to industry subject to award which constitute "Special Case" status — Commission in Court Session 
accepted that this was a special case but emphasised that Structural Efficiency must take precedence — Commission in Court 
Session found the increase sought to be a step in award restructuring but was not prepared to vary base rate — Commission in 
Court Session ordered additional payment on understanding that there were no undeclared over award payments and that this 
would not prejudice final determination ofaward rates under Structural Efficiency Principle — Granted in Part — Mineral Sands 

Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks, Meal 
Money, Pro-Rata Annual Leave Loading, Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the time expired since the matter was first raised — Granted — Health   

Application to vary Award re widened "definition" of continuous service in Annual Leave clause — Applicant argued it merely sought 
to extend an industry standard to the subject Award — Respondent and CWAI intervening argued claim was outside Wage Fixing 
Principles and that subject Award was not a Building Industry Award — Commission found existing Award provisions did not 
mirror those of the Building Industry — Dismissed — Construction  
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CUMULATIVE DIGEST—continued 

AWARDS —continued 
Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 

sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal of the word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

Conference referred for hearing and determination reclaim for a nine day fortnight rather than a 19 day month — Applicant union 
argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case —Applicants argued further that the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale: cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
I ntervenors argued on the basis of potential flowons. industry standards, costs, client demands, inter alia, and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award — Takingall factors into account, the Commission found the Applicant union had not met the test of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  

Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 
relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards — Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological corners" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents' employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  

Application to vary Award by consent re a new classification — Parties claimed significant changes to duties and responsibilities and 
that proposed classification and rate of pay were within the Wage Fixing Principles — Objecting union argued that it had 
consitutional coverage and on the basis of the work performed and the preferences of the employees concerned — Commission 
examined union Rules and Awards and found the objection was not sustained — Commission further found proposed new 
classification was warranted, however, inserted a proviso to account of an Order of CICS — Granted In Part — 
Entertainment  

Application to vary Award re new provision for additional payments for performing "internal relief and variation of rates for casual 
employees performing "external relief — Applicant employer argued proposed variation was part of an indivisible cost neutral 
package the first of significant restructuring arising out of an agreement — Respondent Union argued the proposed variation to 
casual rates reduced salaries contrary to the de facto wage Principle — Government School Teachers Tribunal found agreement 
did not stand up to the ultimate tests of Structural Efficiency Principle but proposed additional payments were in accordance with 
the Allowances Principle — Tribunal found itself unable to find in favour of the Applicant on the basis of the Respondents 
original consent to the variation of rates to casual workers perse— Tribunal stated that de facto Principle had been "buried" by 
CICS — Tribunal found on merit, it was inequitable and illogical to compress a scale of salaries to which a person progresses by 
virtue of qualifications and experience to a middle of the range salary — Granted In Part — Eduction   

Application to vary Award reallowance for disabilities involved in mortuary work — Public Service Arbitrator found total 
adjustments sought complied with Allowance Principle, however retrospectivity. given the principles was not an option readily 
open to the Commission — Granted in Part — Public Administration   2Appeal against decision of Industrial Magistrate that Employer was not respondent to particular award — Appellant had misapplied 
the principles for determining the industry carried out by an employer for the purpose of determining award respondency — Full 
Bench examined scope clause of award and then applied the principles from Glovers' Case (50 WAJG 704) and the "common 
object" test from Parkers' Case (29 WALR 90) — Full Bench found Respondent was in the sign manufacture and supply industry 
not the electrical contracting industry and Industrial Magistrate had not erred — Dismissed — Sign Manufacturing  

Applications to vary Awards by consent re wages — Parties sought first Structural Efficiency Wage Increase on the basis ofthe parties' 
work since 1985 — PSA/Commission found it would be a strange application of equity and good conscience to erect an artificial 
hurdle for the parties to scale merely because they had anticipated ^he requirements now in place and complied substantially with 
them ahead of time — PSA/Commission expressed misgivings in applying a $15.00 increase to the lowest classification Level, 
however considered that the situation could be rectified — Granted — Public Administration   

application to vary Award by consent — Wages — Parties sought once and for all "catch up" increase in wages — CICS found that by 
all relevant comparisons the employees concerned had been seriously prejudiced for apparently bureaucratic reasons and that 
simple fairness required a proper nexus for wages be established — Granted — Catering  

Application to vary scope of Award — Parties sought new classification to cover "Award Free" employees — objecting union and 
CWAI argued on the basis of another Awards' provisions and the specific constitutional coverage ofthe Objector — Commission 
examined authorities, applied Common Object Test and found employees concerned to be employed in the Health Industry — 
Granted — Health     

Applications to vary Awards re wage increase pursuant to Structural Efficiency Principle — Public Service Arbitrator examined 
agreement of parties, which included, inter alia, the introduction of broadbanding, scope for multiskilling. more flexible working 
hours and changes to other provisions in line with the Public Service — PSA found substantial benefits to both employers and 
employees at very little cost, which was within the spirit and letter of the Structural Efficiency Principle — Granted —Health 

Applications to vary Awards — Parties sought rates of pay increases in accordance with Structural Efficiency Principle — 
Commission reviewed dicta of principle and having regard that parties were expected to present a single award to replace existing 
three and non-award measures already implemented found that they had done enough to comply with the Principles — 
Commission expressed concern in applying the $15.00 quantum to certain levels of employee and required amendments to 
incorporate flexibility in adjustment of hours of work — Granted — Police  

Application for variation of award — Commission in Court Session had endorsed work value package in accordance with Wage 
Fixing Principles Package which was to be delivered in carefully spaced instalments — Commission found instant a ward had not 
received endorsed increase and ratified final instalments — Granted — Health   

Applications to vary Awards re travelling allowances — Commission found proposed variation sought to align instant awards' 
travelling allowance provisions with that of their parent award which had been recently varied in accordance with the Wage 
Fixing Principles— Granted— Health Administration   
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CUMULATIVE DIGEST—continued 

AWARDS —continued 
Application for variation to award — Application to amend award list of government officers not covered by scope ofaward — Parties 

were in agreement — Commission found in favourof exclusion in Award being deleted and addressed the Wage FixingPrinciples 
— Granted — State Government  

Application for variation to award — Applicant seeks inclusion of new classification in award — Work Value — Commission found 
application to be similar to that approved by CICS and Respondent's objections to be of no substance — Granted — Power/ 
Energy  

Conference matter referred for hearing and determination re wage increase — Applicant Employer claimed that it had erroneously 
paid its employees twice a second tier wage increase and sought to absorb part of that amount by not passing on another increase 
— Respondent argued increase in question was nothing more than an over award payment — Commission reviewed authorities 
and found that the money in question was not an award entitlement but a contractual benefit for which each of the employees, 
individually, would have a right to make a claim pursuant to section 29(b)(ii)of the Industrial Relations Act — Dismissed —Retail 

Application to vary Award by consent — Parties sought increase in salaries on the basis of a Structural Efficiency Agreement — 
Commission took the viewas expressed in the Building Trades Case and found that the parties had done enough to justify the first 
instalment under Structural Efficiency Principle — Commission found it not inappropriate to adjust the lower rates in the Award 
by a quantum of $15.00 because of the new career structure dependent in part on such adjustments — Public Transport — 
Granted   

BOARD AND LODGING - 
Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 

relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards —Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological corners" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents' employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  3000 

BOARD OF REFERENCE - 
Application to be excluded as an employee under the terms of the Construction Industry Portable Paid Long Service Leave Act 1985 or 

that ordinary pay be calculated using "the ordinary rates of wage payable" for the amount of time actually worked — Applicant an 
employee registered by the Construction Industry — Long Service Leave Payments Board — Board of Reference found both 
claims outside its jurisdiction — Dismissed — Building/Construction   2777 5 Appeal against decision of Board of Reference re weekly wage rate applicable to determined period of long service leave — Appellant 
argued that BOR had erred in applying Clause 4(2) of Long Service Leave — Standard Provisions and sought variation oforderor 
referral back to BOR for further hearing and determination — CICS found task was to determine the number of hours usually 
worked — "usually" meaning more often than not. most often or most commonly occurring—CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport   3252 

Payment for long service leave sought — Respondent Employer argued Applicant was not entitled to long service leave due to 
absences which exhausted leave entitlements and broke the continuity of service — Board of Reference found no evidence that 
Respondent had provided written notification of break in continuity as required by section 6(2)(i)of Long Service Leave Act either 
during or within 14 days of the termination of any of the absences —However period of absence, other than specified in Act. were 
not included for purposes of calculating entitlement — Granted — Clothing  2778 

BONUS — 
Claim re contractual entitlements — Applicant claimed payment of a pro rata bonus — Respondent argued bonuses were a 

performance based ex gratia payment and when an employee is terminated it was company policy not to pay a pro rata bonus — 
Commission found Applicant failed to establish that bonuses were a term of the contract of service — Dismissed — Sales  3096 

BREACH OF AWARD — 
2Appeal against decision of Magistrate to dismiss complaints re underpayment of award — In that matter the employee worked the 

hours shown on a roster which were subsequently copied into the time and wages records from which wages were calculated — If 
employee worked other than hours on roster he informed officer manager who made appropriate adjustment to time and wages 
records — Employee gave evidence that on occasion he did not work rostered hours but could not say exactly when and Magistrate 
held this created an element of uncertainty and thus on the balance of probabilities it could not be proved when the employee 
worked — Full Bench reviewed authorities and found that it was more probable than not that the record was an accurate record of 

■ the time and hours worked, there was no other ingredient not proven and that Appellant had discharged its onus — Upheld — 
Security    

^Appeals against decision of Magistrate re breaches of award — Appellant claimed Complainant Union had failed to produce 
evidence todischarge its onus of proving its case for some charges and the time and wages records which were relied on as evidence 
in other charges had not been proved to be correct — Full Bench found that time and wages records produced from an employers 
own custody and maintained by it as a duty under an award and complied within its own knowledge is primafacie evidence against 
and employer in the absence of evidence to the contrary as to the entries therein — the only evidence impugning the time and 
wages record had not been accepted by the Magistrate which he was entitled to do — Full Bench furtherconcluded that once time 
and wages had been accepted as correct then the burden of proof on the Complainant was capable of being discharged and the 
Magistrate then found that it was — Dismissed — Security    2AppeaI against decision of Industrial Magistrates penalties for breach of award — Matter had previously been appealed and upheld 
and remitted back to Industrial Magistrate by Full Bench (69 WA1G 1050) —Full Bench found there was no evidence His Worship 
adverted to number of breaches, period of occurrence, disadvantage to employee or previous breach, and further "parity of 
penalty" applies — Upheld — Transport    
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CUMULATIVE DIGEST—continued 

BREACH OE award —continued 
Complaint re Breach of an Award in that Defendant committed a breach of an order, re bans or industrial action — Defendant 

submitted no case to answer—Magistrate found complaint proven on the balance of probabilities as the type of action committed 
did constitute industrial action — Furthermore the evidence as a whole proved the order had not been complied with — Proven — 
Building    

Appeal against decision of Industrial Magistrate (69 WAIG 1675) re underpayment of award wages and annual leave — Appellant 
claimed Magistrate had erred in allowing complaints to be amended by substituting name of defendant — Full Bench examined 
Justices Act and Strata Titles Act — Full Bench found the mistaken name on the complaints to have been a "misnomer" as per the 
authorities i.e. a mere technical variance between the complaint and the evidence with regard to the name or the description of the 
person charged within the meaning given to that by the Justices Act — Justices Act clearly gave Magistrate power to amend 
complaints, there was ample evidence that Appellant was employer of complainant and employer had every opportunity to 
present its case — Dismissed — Caretaking   2Appeal against decision of Industrial Magistrate re breach of award — Appellant Union claimed failure of Respondent to make 
available time and wages records was contrary to Clause 28 of award — Interpretation of award and "reasonable suspicion" of 
breach required under award before inspection — Full Bench found duty of employer to maintain and make available for 
inspection time and wages records and furthermore, union was not required to particularise suspected breach — Complaint 
remitted — Upheld — Building Industry   2Appeal against decision of Industrial Magistrate re breach of award for failure to pay wages in lieu of notice — Appellant submitted 
that employee was not terminated but left on his own accord — Full Bench found that conflicting evidence from witnesses called 
by the Appellant, the credibility, including demeanour of witnesses led Industrial Magistrate to accept evidence of union — 
Dismissed — Timber Industry  

CAPACITY TO PAY — 
Claim re experience payment to be maintained when acting in higher classifications — Applicant Union argued that there was a 

disparity between day and shift employees — Respondent argued "experience allowance" as title suggests, is for the gaining of 
experience in the higher classification — Commission having noted the history of the allowance found that experience payment 
be maintained — Ordered accordingly — Power/Electrical   9Application for a New Award by consent — Applicant Union sought new professional classification and salary rates as the second 
stage in arrangement in negotiating the existing Award — Applicant argued for a special case to be recognised and that its 
previous acceptance of depressed salary rates warranted recognition — Respondent presented evidence as to how new award 
arrangements were part of the restructuring of the industry — Commission in Court Session limited its consideration of the 
Application to the question of a Special Case — Commission in Court session accepted the parties submissions and evidence as to 
the true nature of the arrangements — However, Commission in Court Session agreed with CWAI. intervening, that an argument 
which seeks to build the recognition of an anomaly or inequity upon the absence of an equitable base and thereby achieve special 
case status is an exercise in semantics — Granted in Part — Surveying   

Conference referred for hearing and determination reclaim for a nine day fortnight rather than a 19 day month — Applicant union 
argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case — Applicants argued further that the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale: cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
Intervenors argued on the basis of potential fiowons, industry standards, costs, client demands, inter alia, and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award—Taking all factors into account, the Commission found the Applicant union had not met the test of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  

Appeal against decision of Commission at (69 WAIG 2206) re granting of site allowance — Appellant argued decision of Commission 
is contrary to the substantial merits of the case and submitted grounds of appeal on a number of issues — Full Bench found from 
evidence Commission had not erred in fixing the quantum which it did and furthermore, no attempt was made to persuade Full 
Bench that allowances were not payable in this case as a matter of pure principle — Dismissed — Construction  

CASUAL WORK- > 
Claim re unfair dismissal seeking re-employment and payment of'lost* entitlements — Applicant claimed permanent employment 

was offered and accepted and subsequent dismissal was summary and unfair — Respondent opposed claim and argued 
employment had been casual, no new contract of service had existed, therefore Commission had no jurisdiction — Commission 
found on evidence Manager or Respondent had established a new contract of service — Commission further found no 
misconduct identified, hence in favour of the Applicant — Granted — Hotels   2154 

Application to vary Award re new provision for additional payments for performing "internal relief* and variation of rates for casual 
employees performing "external relief — Applicant employer argued proposed variation was part of an indivisible cost neutral 
package the first of significant restructuring arising out of an agreement — Respondent Union argued the proposed variation to 
casual rates reduced salaries contrary to the defacto wage Principle — Government School Teachers Tribunal found agreement 
did not stand up to the ultimate tests of Structural Efficiency Principle but proposed additional payments were in accordance with 
the Allowances Principle — Tribunal found itself unable to find in favour of the Applicant on the basis of the Respondents 
original consent to the variation of rates to casual workers perse— Tribunal stated Xhaide facto Principle had been "buried by 
CICS — Tribunal found on merit, it was inequitable and illogical to compress a scale of salaries to which a person progresses by 
virtue of qualifications and experience to a middle of the range salary — Granted In Part — Eduction   2866 

Appeal against decision of Board of Reference re weekly wage rate applicable to determined period of long service leave — Appellant 
argued that BOR had erred in applying Clause 4(2)of Long Service Leave — Standard Provisions and sought variation oforder or 
referral back to BOR for further hearing and determination — CICS found task was to determine the number of hours usually 
worked — "usually** meaning more often than not, most often or most commonly occurring — CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport   3252 

Dispute re nature of contract of service — Applicant Union claimed agreement was for payment of a "full swing" regardless of actual 
time involved to install safety value on Rankin A platform and to return to Perth — Respondent agreed on matter of payment 
however argued agreement was reached with the impression that there would be flexibility of platform operations — Commission 
found bona fides of parties are not doubted however the scales tip in favour of employees* understanding of their contract — 
Granted — Power/Energy  2813 
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CUMULATIVE DIGEST—continued 

CLASSIFICATION - 
Application for an order to defer re-classification of schools and declaration that new criteria for reclassiftcation was beyond the 

Respondent's powers — Applicant argued Respondent had breached custom and practice and leniently applied Education Act 
Regulations in the timing of reclassiftcation notifications, such that hardship was experienced by employees — Respondent 
wholly opposed claim and argued inter alia that not all employees were affected — Majority of Government School Teachers 
Tribunal found on evidence notifications not contrary to custom or practice, a new reclassiftcation criteria had not been adapted 
and that overall the circumstances were not inequitable in their effect on employees — Dismissed — Education   

Claim re reclassiftcation of employee to tradesperson in accordance with an agreed reference Award — Applicant Union argued 
employee performed some range of tasks as was interchangeable with a co-employee paid as a tradesperson — Further that 
previously agreed wage arrangements were no longer appropriate — Respondent argued wage arrangements were an agreed 
acceptance of a previous Commission recommendation and that subsequent changes did not represent an increase in work value 
— Commission found on evidence that events had overtaken the Commission's previous recommendations applicability and 
that the Respondent treated both employees as equal in skill — However Commission considered employee did not possess all 
skills of a tradesperson and in the wider sense, hence was not prepared to accede to the claim in full and recommended that further 
discussion of the issue occur between the parties — Granted in Part — Building Maintenance (Retail)   

Claims for variation of award, redefinition of classification, insertion of new classification or alternatively group reclassification — 
Union claimed that when "broadbanding" of classifications occurred in formulation of current award on omission resulted in the 
operators of some machines being effectively "declassified" — Commission found broadbanding agreement had also involved a 
restructuring of classifications according to skills whereas this claim sought to change basis of classification to size of machinery 
operated — Commission also found the fact that Award was still in term to be an insurmountable barrier— Dismissed — Iron 
Ore   

Dispute re performance of certain work — Applicant Employerclaimed Respondent had placed work bans on work in question and 
sought declaration that it was entitled to expect the work be performed — Applicant argued work was within competence of 
employees who had been trained and within the terms of an Award — Respondent opposed claim and argued Applicant had 
transgressed the Award in thai it attempted to eliminate a trade and de-skill work — Respondent argued Applicant was being 
unreasonable — Commission found Award, incorporating Restructuring and Efficiency Principle, disposed of traditional 
demarcation lines and Employer had right to direct a competent employee within the contract of service — However, on 
consideration of facts. Commission found Applicant should not persist in its directions to the degree that it had — Granted in Part 
— Iron Ore  

•^Application for a New Award by consent — Applicant Union sought new professional classification and salary rates as the second 
stage in arrangement in negotiating the existing Award — Applicant argued for a special case to be recognised and that its 
previous acceptance of depressed salary rates warranted recognition — Respondent presented evidence as to how new award 
arrangements were part of the restructuring of the industry — Commission in Court Session limited its consideration of the 
Application to the question of a Special Case — Commission in Court session accepted the parties submissions and evidence as to 
the true nature of the arrangements — However. Commission in Court Session agreed with CWAI. intervening, that an argument 
which seeks to build the recognition of an anomaly or inequity upon the absence of an equitable base and thereby achieve special 
case status is an exercise in semantics — Granted in Part — Surveying   

Application to vary Wages clause of an Award — applicant Union sought increase rates for specific classifications and to insert a new 
classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible flow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways   

Application to vary Award by consent re a new classification — Parties claimed significant changes to duties and responsibilities and 
that proposed classification and rate of pay were within the Wage Fixing Principles — Objecting union argued that it had 
consilutional coverage and on the basis of the work performed and the preferences of the employees concerned — Commission 
examined union Rules and Awards and found the objection was not sustained — Commission further found proposed new 
classification was warranted, however, inserted a proviso to account of an Order of CICS — Granted In Part — 
Entertainment  

Application to vary scope of Award — Parties sought new classification to cover "Award Free" employees — objecting union and 
CWAI argued on the basis of another Awards' provisions and the specific constitutional coverage of the Objector — Commission 
examined authorities, applied Common Object Test and found employees concerned to beemployed in the Health Industry — 
Granted — Health   

Application for variation to award — Applicant seeks inclusion of new classification in award — Work Value — Commission found 
application to be similar to that approved by CICS and Respondent's objections to be of no substance — Granted — Power/ 
Energy  

Dispute re wages for new classification in award — Parties are in agreement on the definition, duties and responsibilities of classifica- 
tion —Commission found claim to fall within the Work Value Principle of State Wage Principles — Commission having regard to 
submissions and material and inspections undertaken determined the appropriate quantum — Ordered Accordingly — Power/ 
Energy  

Application to vary Awards by consent re wages — Parties aimed at implementing the objects of the Structural Efficiency Principle 
into the Private Health Care Industry — Furthermore the parties are preserving a generalised nexus in wages and conditions with 
a broad-banding exercise thus reducing a multiplicity of classifications — Commission found the parties have complied with the 
requirements of the Structural Efficiency Principles — Ordered Accordingly — Health Care   

CLOTHING - 
Conference referred for hearing and determination re warm clothing issue — Union sought issue of warm clothing for a group of 

employees on basis of weather conditions and that other employees who worked in that area received such an issue — Applicant 
argued that it was not administratively convenient to issue clothing on the basis of a review being undertaken into the broader 
issue across its workforce — Commission balanced competing objectives and found that in the case of two fork lift drivers the 
merit of the claim had been established — However, given the time of year and imminent release ofthe review. Commission found 
it should not intervene at that point with respect to the remainder of erpployees concerned — Granted In Part — Railways ... 3400 

COMMON RULE - 
Application to vary Awards (3) re superannuation referred to CICS pursuant to section 27(l)(t) of Industrial Relations Act — 

Applicant Unions sought common rule effect to occupational superannuation on the basis that it was a "mopping up" exercise 
and the most orderly and rational basis for implementing what was argued to be an entitlement — Respondents argued common 
rule approach to superannuation could not adequately address the diversity of needs that exist in the range of industries covered 
by the Awards — Furthermore. CWAI argued that there were no special circumstances as identified in the Security Industry 
Superannuation Case — CICS reviewed Principles. Authorities and the number of enterprise and industry superannuation 
agreements in the areas of employment covered by the awards — CICS found no overriding impediment to common rule super- 
annuation and that a protracted company by company approach would render, in many instances, the availability of the benefit 
so remote as to be illusory — CICS further dealt with operative dates, no reduction provision and an exemption — Granted 
Various      3509 
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CUMULATIVE DIGEST—continued 

COMPARATIVE WAGE JUSTICE - 
Dispute re wages for new classification in award — Parties are in agreement on the definition, duties and responsibilities of classifica- 

tion—Commission found claim to fall within the Work Value Principle of State Wage Principles—Commission having regard to . 
submissions and material and inspections undertaken determined the appropriate quantum — Ordered Accordingly — Power/ 
Energy  

COMPENSATION - 
2Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 

dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  2307 

CONFERENCE — 
Conference referred for hearing and determination re staffing level and meal breaks for prison officers — Commission extensively 

reviewed submissions of parties including jurisdictional argument that this matter was one of managerial prerogative — 
Commission referred to dicta of Commission in Court Session in AMWSU and others and Robe River Iron Associates (67 WAIG 
2 at 24) and found that changes should be made to manning levels pending results of taskforce which should be setup to enquire 
into Structural Efficiency Principle matters including the staffing formula and total establishment numbers — Granted in Part — 
Corrective Services  

Application for enforcement of order pursuant to section 84A(l)(b)of Act — Conference held as required by that section and as no 
amicable solution reached matter proceeding to hearing — Respondent submitted Commission acted without jurisdiction — Full 
Bench reviewed Commission's power to make orders pursuant to section 44 and found that as there was no indication that orders 
were "interim" or that they were orders made to determine the question in dispute they were outside power — Dismissed — 
Construction (Metal Trades)  

3Consent claim for variations to awards including wage increases arising from conference application — Parties sought ratification of 
agreementon award restructuring in accordance with Structural Efficiency Principle — COWAI intervened pursuant to section 
50 of Act — CICS reviewed tests set out in Structural Efficiency Principle, analysed agreement and found agreement satisfied tests 
— Granted — Health Care  

Appeal against interim order arising out of conference and granting four per cent second tier wage increase pending final arbitration 
of new award — Appellant argued a number of grounds including that the Commission was not empowered to vary section 32 
orders pursuant to section 44(6)(ba) until the arbitration of the separate proceedings had concluded and that the order was issued 
contrary to Wage Fixing Principles— Full Bench found appeal to be incompetent as it had not been established that matter was of 
such importance that in the public interest an appeal should lie [section 49(2)] — Full Bench further found that even if appeal had 
been competent it would have failed as Commission made no errors oflawor fact or any miscarriage of discretion — Dismissed — 
Iron Ore   

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 of the Industrial Relations Act defines an industrial matter to include conditions which are to take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   

Dissenting opinion re order directing union to cease industrial action — Government School Teachers Tribunal member reviewed 
authority and expressed opinion that order did not achieve nor was necessary to achieve the purposes of section 44{6)(ba)ofthe 
Industrial Relations Act — Order by Majority — Education   

CONFINED SPACE- 
Claim re site allowance — Parties agreed to site allowance of $1.70 per hour in lieu of special rales and provisions of awards — 

Commission found claim could be dealt with in accordance with State Wage Principles and Alcoa case and that disabilities 
associated with an isolated and exposed site warranted allowance sought — Commission further ratified agreements on other 
matters including a travelling allowance and grievance procedures — Granted — Construction  : 3120 

CONSUMER PRICE INDEX - 
Application for variation to public section awards re locality allowance — Parties consented to adjustment in line with consumer 

price index — CICS noted application was within the Allowances Principle and that the proposed change was merely to reflect the 
increased cost of living — General Order issued with updated list of awards — Granted — State Government   2297 

Applications to vary Award by consent re Travelling Allowances and reimbursement of expenses of providing prisoners' meals — 
Commission found changes reflected changes to an Award representing the Stale Standard and CPI increase respectively — 
Principles satisfied — Granted — Police  2540 
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE — 
Application for wages, overtime and otherbenefits alleged to be due from contract ofemployment—Applicant employed on Job Start 

Scheme through CES — In Job Start Scheme agreement CES and Respondent agreed Applicant's conditions ofemployment to be 
as per Horse Training Industry Award —Commission found that although this Award did not cover Applicant by virtue ofthe Job 
Start Scheme agreement its terms specified the contract of service — Commission calculated amount due less one week's pay as 
Applicant terminated without notice — Granted in Part — Horse Training  

Claim re payment in lieu of notice sought — Applicant claimed employment was permanent and it had been understood that notice of 
regisnation period was to correspond to completion of specific duties — Respondent argued employment was casual with a 
contractual agreement terminable without notice and that had in fact occurred — Commission found, on evidence employment 
to be on a permanent basis and that matter then turned on implied terms of contract of service — Commission found contract 
implied termination required reasonable notice — Granted — Fundraising Consultancy   

Claim for termination payment — Respondent notified Commission in writing that it was in liquidation and contended proceedings 
against it stayed without leave of Supreme Court — Commission provided opportunity for Applicant to present submissions on 
the matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies(Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struck Out — Recreation  

Employee summarily dismissed due to alleged negligence — Applicant sought recovery of moneys deducted or withheld by 
Respondent due to burglary — Commission found negligence sufficient to warrant dismissal, however Respondent was not 
authorised to suspend Applicant and due to provisions ofTruck Act 1899 not able to deduct money — Granted — Food and 
Beverage  

Claim re contractual entitlements — Appliant sought order for alleged outstanding wages — Commission from evidence established 
that employer/employee had existed with one of the Respondents and found that Applicant had been denied benefit under 
contract of service — Granted — Food and Beverage  

Application for contractual benefits — Applicant sought payment in lieu of notice and annual leave entitlements — Respondent 
argued only against payment in lieu of notice as certain matters have arisen that would have served as grounds for instant 
dismissal of Applicant — Commission found Applicant had breached his contract of employment, however Respondent 
consents to payment of pro rata annual leave entitlement — Granted in Part — Service  

Application for contractual entitlements — Applicant sought payment for annual leave on pro rata basis — Commission found that 
order could only be made in respect of terms of contract made between the parties and was unconvinced that there was a term of 
contract as alleged by the Applicant — Dismissed — Poultry :  

Claim for contractual benefits — Applicant claimed he was terminated after only one month ofthe three months' notice period had 
been worked and sought payment in lieu of the balance of that period — Commission heard matter ex pane and found that 
contract of employment did provide for three months' notice and that Applicant had been terminated after one month — 
However, as Applicant commenced newemployment before theexpiry of the period of notice and Commisison was not. therefore, 
convinced that Applicant would have worked the full period of notice it was only prepared to orderone month's pay — Granted in 
Part — Plastic Manufacturing  

Application for denied contractual entitlements — in absence ofevidence to the contrary. Commission found in favour Applicant — 
Granted — Promotions Advertising  

Claim re unfair dismissal seeking reinstatement or payment for remainder of term of contract — Applicant argued termination was 
without justification as it was to his disadvantage to renegotiate his term of appointment — Commission found that the 
respondent had lawfully exercised options available when reviewing the contract of employment — Furthermore Commission 
found that the termination did not constitute as an unfair dismissal as applicant declined to co-operate in correcting the 
deficiencies which the respondent perceived existed — Dismissed — Sport/Recreation  

Claim re outstanding benefits — Applicant claimed he was denied part of his superannuation benefit — Respondent argued that 
applicant was not directly employed by them — Commission found from evidence that claim be dismissed for want ofjurisdiction 
as there was no contract of service between the parties — Dismissed   

Claim re contractual entitlements — Applicants claimed various sums of money due for work carried out and for termination of 
contract without due notice — Respondent argued that business was sold and all outstanding liabilities were the responsibility of 
current owner — Commission established that relationship was that of employee-employer and found it was not open to an 
employer to enter into such a contract and then "transfer" its legal obligations pursuant to that contract elsewhere — Granted — 
Health and Fitness   

Claim re contractual entitlement — Applicant sought payment of salary owed and pro rata annual leave — Respondent admitted 
liability for salary, however was unable to make immediate payment due to financial difficulties — Commission granted claim for 
salary however found from dicta re implied terms of contract that claimed for pro rata annual leave could not be sustained — 
Granted in Part  

Application for allegedly denied contractual entitlements — Applicant sought payment of one week's wages, holiday pay and one 
month's pay in lieu of notice on the basis that he had been employed as General Manager of a company by its receivers and 
managers — Respondent argued that the relevant contract had not been with the Applicant but a company not an employee — 
Commission found that it was not satisfied that the Applicant was appointed as claimed rather than an old arrangement 
continued — Furthermore that the receivers and managers were not as claimed by the Applicant — Dismissed —Restaurant 

2Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question ofcompansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must begiven its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  

Claim recontractuaral entitlements — Applicant claimed underpayment of termination payments — Commission dealt with matter 
ex pane and was satisfied that a contract of service had existed between the Applicant and Respondent — furthermore that there 
had been an underpayment of pay in lieu of notice and annual leave — Granted — Hire Services Equipment and Sales  

Application for payment of pro rata annual leave denied on resignation — Parties had employment agreement governed by the terms 
and conditions of an award — Respondent argued misconduct disentitled Applicant to payment sought — Commission found 
there had been no dismissal for misconduct therefore a benefit arose for a completed 12 months'service but no more — Granted in 
Part — Clerical      

Employee retrenched due to alleged lack of work — Applicant Union claimed unfair dismissal and sought reinstatement without loss 
of earnings and continuity of employment — Respondent argued the employees services had been no longer required thus the 
contract of employment had ended — Commission found on the balance of probabilities that the applicants contract of 
employment had been terminated due to a shortage of work and that there was no substance to the allegation that such action was 
unfair — Dismissed — Brickworks  

Claim re contractual entitlements — Applicant sought one month's wages, pro rata holiday pay and pay in lieu of notice — 
Respondent argued the Applicant should be paid up to his termination date and should not receive anything thereafter — 
Commission found on the balance of probabilities that Applicant was denied contractual benefits — Granted   

Application for denied contractual entitlements, namely payment for one week's salary, pay in lieu of notice, annual leave and leave 
loading—Commission found an a ward did not apply but formed part of the Applicant's contract of service —Commission found 
Applicant had no claim for the payment of a Leave Loading — Granted in Part — Education    

(xkxv) 
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE —continued 
Application for reinstatement without loss of entitlements — Applicant Union claimed employee's actions warranted a penalty but 

dismissal was too severe — Respondent claimed that in all circumstances the termination of the employee's contract of service 
was justified — Commission found on evidence that the employee had been warned of misconduct previously and that such 
actions would breach his contract of employment — Commission concluded that to intervene, a good and sufficient reason 
needed to be established — The application fails — Dismissed  4 Application re eligibility for membership of a Union — Applicant argued that subject member was not an employee but an employer 
and therefore ineligible for membership — President cited authority of Rice's Case (64 WAIG 881) and found that the fact that a 
person was a director of a company did not preclude that person from also being an employee of that company — President 
decided subject member was an employee and therefore eligible for union membership — Dismissed — Nursing   

Application for alleged denied contractual entitlements — Applicant claimed non payment of wages and sought order — 
Commission found Applicant was governed by an Award and hence the application was beyond the Commission's jurisdiction 
— Dismissed — Food and Beverage  

Application for denied contractual entitlements — Applicant claimed he had been underpaid payment in lieu of notice and 
outstanding commission — Respondent refutes terms and conditions of Applicant's contract — Commission found an absence 
of documentary evidence to support Respondent's claim and on balance preferred the Applicant's version of events — Granted — 
Employment Agency  

Application forallegedly denied contractual entitlements — Applicant claimed outstanding payment of commission — Respondent 
argued a different arrangement was made re payment of commission — Commission found detail for the payment ofcommission 
with a base salary was neverconsumaled in a way that it would become part of a contract, nor could it be implied that there was a 
specific amount payable for commission — Commission found it was not within its jurisdictional power to grant relief — 
Dismissed '  

Claim re contractual entitlements — Applicant claimed payment of a pro rata bonus — Respondent argued bonuses were a 
performance based ex gratia payment and when an employee is terminated it was company policy not to pay a pro rata bonus — 
Commission found Applicant failed to establish that bonuses were a term of the contract of service — Dismissed — Sales  

Claim re unfair dismissal — Applicant sought contractual entitlements or reinstatement — Respondent refuted claim arguing that no 
contract of service existed as Applicant's services were as a consultant — Commission found in favour of Applicant on issue of 
employment relationship — Commission noted that dismissal had not been exercised unfairly, however found that as an 
employee under a contract of service. Applicant was entitled to payment for each week of employment and a n implied period of 
notice — Granted in Part — Financial Services  

Employee summarily dismissed for alleged assault — Applicant Union argued penalty of summary dismissal was unfair in light of 
employee's history and sought declaration to that effect together with an order of reinstatement — Respondent argued matters 
which led to the incident did notjustify the violence of the action — Furthermore. Respondent was concerned for the welfare of its 
other employees — Commission found from evidence that industrial fairness must be based upon the nature and quality of the 
conduct involved and this action was a fundamental breach ofemployee's contract of service and the Commission had no warrant 
to interfere with the termination — Dismissed — Mining   

Applicant claimed unfair dismissal seeking reinstatement or payment for remainder of term of contract — Respondent argued claim 
was not an industrial matter as defined in the Act and also whether the claim constituted a contractual benefit or a claim for 
damages for breach of contract — Commission determined from the authorities that the conlractof employment between the two 
parties constituted an industrial matter for the purposes of the Act — Dismissed   

Claim re contractual entitlements — Applicant claimed non-payment of contractual benefits according to the Employment Agree- 
ment and Amendments reached between the two parties — Respondent refuted claim and produced an Addendum Service 
Agreement — Commission found the contract to be a thorough document and entitlements to exist during the continuance of the 
contract only and that evidence from the Applicant did not convince the Commission that changes had been made to the contract 
— Granted In Part  

Appeal against decision of Industrial Magistrate (69 WAIG 1675) re underpayment of award wages and annual leave — Appellant 
claimed Magistrate had erred in allowing complaints to be amended by substituting name of defendant — Full Bench examined 
Justices Act and Strata Titles Act — Full Bench found the mistaken name on the complaints to have been a "misnomer" as per the 
authorities i.e. a mere technical variance between the complaint and the evidence with regard to the name or the description of the 
person charged within the meaning given to that by the Justices Act — Justices Act clearly gave Magistrate power to amend 
complaints, there was ample evidence that Appellant was employer of complainant and employer had every opportunity to 
present its case — Dismissed — Caretaking   

Employee summarily dismissed for alleged poor time keeping — Applicant claimed dismissal was unfair and sought reinstatement — 
Respondent argued right to set policies concerning lateness and to enforce them — Commission found from evidence that 
conduct of Applicant had not been such that would have created a fundamental breach of contract and that dismissal was 
summary in nature and unfair — Granted — Mining  

Application for contractual benefits denied on termination — Applicant claimed a motor vehicle be assigned to him free of 
encumbrances, compensation for travelling and vehicle repair costs, payment of pro rata annual leave with loading and sought 
order — Respondent conceded claim for annual leave exclusive of loading — Commission found Applicant was to be assigned 
vehicle if employment relationship ceased albeit on the basis of accepting outstanding financial liability of the original purchase 
— Commission further found no upper limit expressed in contract of service on payment of maintenance costs — Annual leave 
loading not express term of contract — Granted In Part — Engineering    

Application for allegedly denied contractual entitlements —Applicant claimed contract of service had been for fixed term and sought 
payment for balance of wages, vehicle and tool allowances and exemplary damages — Commission found written contract of 
service, by incorporating the terms and conditions of an award, expressly provided for termination on one week's notice or 
payment in lieu, as was done — Further, a claim for exemplary damages was not within the Commission's jurisdiction — 
Dismissed — Film and Television Production  

Claim re contractual entitlement — Applicant sought an extra two months* pay in lieu of notice as a contractual benefit denied him 
under contract of employment — Commission found from evidence. Applicant had not established that a term providing in 
excess of one month's notice to terminate the contract of employment should be implied into his contract of employment — 
Dismissed — Accounting  

Claim re contractual entitlements — Applicant claimed non-payment of wages and annual leave in accordance with contract of 
employment — Respondent did not appear and the matter proceeded ex pane — Commission found claims for contractual 
entitlements and annual leave proven — However, the matter of annual leave loading was not a term of the contract of employ- 
ment so that must fail — Granted In Part — Horticultural   

Application for wages and moneys outstanding in lieu of notice under contract of service — Respondent argued Applicant was 
covered by award and was not dismissed, but voluntarily terminated his employment without notice — Commissioner outlined 
the questions to be answered and found applicant was covered by the award — Granted In Part — Hospitality   

Conference matter referred for hearing and determination re-wage increase — Applicant Employer claimed that it had erroneously 
paid its employees twice a second tier wage increase and sought to absorb part of that amount by not passing on another increase 
— Respondent argued increase in question was nothing more than an over award payment — Commission reviewed authorities 
and found that the money in question was not an award entitlement but a contractual benefit for which each of the employees, 
individually, would have a right to make a claim pursuant to section 29(b)(ii) of the Industrial Relations Act — Dismissed — 
Retail        

2Appeal against decision of Industrial Magistrate re breach of award for failure to pay wages in lieu of notice — Appellant submitted 
that employee was not terminated but left on his own accord — Full Bench found that conflicting evidence from witnesses called 
by the Appellant, the credibility, including demeanour of witnesses led Industrial Magistrate to accept evidence of union — 
Dismissed — Timber Industry  
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CUMULATIVE DIGEST—continued 

CONTRACT OF SERVICE —continued 
Application for allegedly denied contractual entitlements — Applicant claimed he had been underpaid wages and sought order — 

Respondent argued that if the Applicant had been an employee then employment was on the basis that the Applicant was to 
receive a share of the profits — Commission found no reason why merely because the Applicant was a purchaser or potential 
purchaser of the Respondent's business he should not be an employee — However. Commission was not satisfied that the 
Applicant was to be remunerated as claimed — Dismissed — Construction   

Application re summary dismissal for alleged misconduct — Applicant claimed moneys in lieu of notice and in lieu of annual leave 
and sought a declaration for unfair dismissal — Respondent argued Applicant had failed to complete a task assigned to her. 
involving a substantial amount of money — Commission found Applicant had been lax and inattentative and had needed 
reprimanding, however this error did not justify summary dismissal — Furthermore. Commission found Applicant's previous 
service was without blemish and her competence and satisfactory sendee had been rewarded with a promotion — Granted in Part 
— Sales  

Conference matter referred re unfair dismissal — Applicant Union claimed the employee was dismissed from his employment 
because of instigating actions against the Respondent in the Commission — Respondent claimed he effectively gave notice to the 
employee and had offered him casual employment even though the employee was allegedly at loggerheads with his superior and 
that there was no future with the Respondent — Commission found a problem existed between the employee and his superior and 
that the employee architected his own fate by resuming employment at a casual rale — Dismissed — Hospitality  

Claim re contractual entitlements — Applicant claimed non-payment of outstanding wages for three weeks' work — Respondent 
argued Applicant was incapable of doing the work he was engaged for and had not completed work assigned to him — 
Commission found that the Applicant had not been warned about work performances and if wages accrue under the contract of 
employment they are recoverable by the Applicant — Granted — Electronics  

Claim re unfair dismissal/contractual entitlements — Applicant sought reinstatement or one week's pay in lieu of notice — Applicant 
argued events prior to the termination had affected work performance, therefore dismissal was unfair and the termination 
procedure followed had not conformed with the employees' handbook — Respondent claimed Applicant had been warned to 
improve poor work performance — Commission found appropriate warnings had been issued and Respondent did not unfairly 
exercise the right to terminate the employee's services — Dismissed — Hospitality   

Claim re contractual entitlements — Applicant claimed non-payment of wages and annual leave in accordance with contract of 
employment — Respondent did not appear and the matter proceeded ex pane — Commission found claims for contractual 
entitlements and annual leave proven — However, the matter of annual leave loading was not a term of the contract of employ- 
ment so that must fail — Granted In Part — Horticultural   

Claim re alleged failure to pay contractual entitlements — Applicant claimed non-payment of overtime calculated at penalty rates — 
Respondent claimed that the calculations were in error and not in accordance with company's overtime policy — Furthermore. 
Respondent argued. Commission's jurisdiction would be contrary to the terms of the contract — Commission found that it did 
have jurisdiction to hear and determine the matter — However Applicant had not established that there was a benefit in the 
contract for what was claimed — Dismissed — Mining  

CONTRACT OUT OF AWARD - 
Dispute denature of contract of service —Applicant Union claimed agreement was for payment of a "full swing" regardless of actual 

time involved to install safety value on Rankin A platform and to return to Perth — Respondent agreed on matter of payment 
however argued agreement was reached with the impression that there would be flexibility of platform operations — Commission 
found bona fides of parlies are not doubted however the scales tip in favour of employees' understanding of their contract — 
Granted — Power/Energy  

CUSTOM AND PRACTICE - 
Application for an order to defer re-classification of schools and declaration that new criteria for reclassification was beyond the 

Respondent's powers — Applicant argued Respondent had breached custom and practice and leniently applied Education Act 
Regulations in the timing of reclassification notifications, such that hardship was experienced by employees — Respondent 
wholly opposed claim and argued inter alia that not all employees were affected — Majority of Government School Teachers 
Tribunal found on evidence notifications not contrary to custom or practice, a new classification criteria had not been adapted 
and that overall the circumstances were not inequitable in their effect on employees — Dismissed — Education   

Application fordetermination ofeligibility requirements for a new position —Applicant claimed essential qualification was contrary 
to. custom and practice and sought an appropriate tertiary qualification be set — Respondent opposed claim and argued 
Government School Teachers Tribunal did not have jurisdiction to entertain the application — Teachers Tribunal examined 
section 78 of Industrial Relations Act and other relevant statute — Majority ofTeachers Tribunal found that it had no jurisdiction 
for reasons expressed in a previous decision — Dismissal — Education  

Conference referred for hearing and determination re demarcation dispute — Respondent Union claimed that it had exclusive 
constitutional and industrial coverage of specific tasks — Respondent further opposed intervention of ROU on the basis of the 
Railway Classification Board's jurisdiction — Commission found the ROU had sufficient interest in the matter to be granted 
leave to intervene — Commission examined authorities and found test to be whether the work in question was a major part of a 
contract of service — Commission found, on examination of Union Rules, relevant awards and evidence, that the Respondent 
Union did not have exclusive constitutional and industrial coverage of the specified tasks — Order and Declaration issued 
accordingly — Railways   

DANGEROUS WORK - 
Dispute re availability of certified first aid personnel — Applicant Union sought order to ensure that a person holding an appropriate 

first aid certificate be on duty or available during all working hours — Applicant argued its necessity due to the nature of work and 
uncertainty of materials, including chemicals, that the workers involved dealt with — Respondent argued the claims ulterior 
motive nature was to have a minority section of its workers to gave full time first aid training in working time — Furthermore 
adequate Occupational Health Safety and measures existed — Commission found on evidence adequate access to an 
Occupational Nurse during normal working hours but not outside those hours — Granted in Part — Railways   

DATE OF OPERATION — 
Application for award variation re four percent second tier wage increase. 38 hour week and maternity leave — Applicant Union 

sought phasing in of four per cent increase with retrospective dates, and date of hearing as operative date for 38 hour week — 
Commission found Wage Principles did not envisage for second tier wage increases prior to implementation of offsets and as for 
38 hour week, set an operative date which allowed time for necessary adjustments to meet requirements of the Order — Ordered 
accordingly — Dry Cleaning/Laundry  

Applications to vary award and orders by consent — re money amounts of contribution to superannuation fund — Operative Date 
disputed — Applicant Union argued that when agreement with the industry was reached was the appropriate operative date — 
Respondent argued Commission could not grant retrospectivity unless there were special circumstances as envisaged by section 
39 of the Industrial Relations Act — Commission reviewed Superannuation Principle. Act. Authority and the background 
including procedures of the instant matter — Commission found a date of operation earlier than the date of decision was 
warranted and did not damage the Principles — Granted in Part — Manufacturing /Furniture   

Application to vary Award reallowance for disabilities involved in mortuary work — Public Service Arbitrator found total 
adjustments sought complied with Allowance Principle, however retrospectivity. given the principles was not an option readily 
open to the Commission — Granted in Part — Public Administration   

(xsDivii) 
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CUMULATIVE DIGEST—continued 

DEMARCATION — 
Dispute re performance of certain work — Applicant Employer claimed Respondent had placed work bans on work in question and 

sought declaration that it was entitled to expect the work be performed — Applicant argued work was within competence of 
employees who had been trained and within the terms of an Award — Respondent opposed claim and argued Applicant had 
transgressed the Award in that it attempted to eliminate a trade and de-skill work — Respondent argued Applicant was being 
unreasonable — Commission found Award, incorporating Restructuring and Efficiency Principle, disposed of traditional 
demarcation lines and Employer had right to direct a competent employee within the contract of service — However, on 
consideration of facts. Commission found Applicant should not persist in its directions to the degree that it had — Granted in Part 
— Iron Ore  

Conference referred for arbitration re Dispute over Manning Levels — Applicant sought declaration to effect that it had the right to 
determine manning levels on a particular train — Respondent argued that an additional passenger car to the usual train consist 
required an additional employee skilled in safe working — Furthermore Respondent claimed Applicant had attempted to force 
an untrained employee rostered in the additional car to perform the work of the suitably trained employee — Commission 
examined evidence and found Respondent Union had not discharged the onus of establishing its claim or that the Applicant 
acted harshly or opprehensively — Granted — Railways  

Conference referred for hearing and determination re demarcation dispute — Respondent Union claimed that it had exclusive 
constitutional and industrial coverage of specific tasks — Respondent further opposed intervention ofROU on the basis of the 
Railway Classification Board's jurisdiction — Commission found the ROU had sufficient interest in the matter to be granted 
leave to intervene — Commission examined authorities and found test to be whether the work in question was a major part of a 
contract of service — Commission found, on examination of Union Rules, relevant awards and evidence, that the Respondent 
Union did not have exclusive constitutional and industrial coverage of the specified tasks — Order and Declaration issued 
accordingly — Railways   

Application to vary Award by consent re a new classification — Parties claimed significant changes to duties and responsibilities and 
that proposed classification and rate of pay were within the Wage Fixing Principles — Objecting union argued that it had 
consilutional coverage and on the basis ofthe work performed and the preferences ofthe employees concerned — Commission 
examined union Rules and Awards and found the objection was not sustained — Commission further found proposed new 
classification was warranted, however, inserted a proviso to account of an Order of CICS — Granted In Part — 
Entertainment  

^Two applications from Construction Mining and Energy Workers Union and Operative Plasterers and Plaster Workers Federation 
respectively to amend their eligibility for membership rules to include wall and ceiling fixers — Work had been performed by 
plasterers, carpenters and wall and ceiling fixers which had caused a long history of demarcation disputation — Full Bench found 
that although there is now a specific apprenticeship curriculum for wall and ceiling fixers the trade developed from fibrous 
plastering (covered by Operative Plasterers and Plaster Workers Federation) due to changes in material and technology — Full 
Bench found that only a particular class of carpenters do the work in question, the fixing of boards involved only a small role for 
carpenters and that training in the trade of carpentry did not necessarily equip one to be a wall and ceiling fixer — Full Bench 
amended constitution rule of Operative Plasterers and Plaster Workers Federation to include wall and ceiling fixers — Building 
Construction  

DISABILITIES - 
Claim re site allowance —Commission found on inspection factors relating to soil nature, rehandling of materials and temperatures 

due to working in a natural hollow warranted a site allowance under criteria of Full Bench and Sapri Decision — Commission set 
quantum after comparison with a similar site and referred to parties for agreement on operative date — Granted — 
Construction  

Claim re site allowance — Parties were in consent for the payment of a site allowance for the prescribed amount sought —Commission 
approved prescribed amount as it was within the range envisaged in the Wage Fixingn Principles and satisfied guidelines set 
down by the Full Bench in the Alcoa case — Ordered accordingly — Construction  

Application to vary Award reallowance for disabilities involved in mortuary work — Public Service Arbitrator found total 
adjustments sought complied with Allowance Principle, however retrospectivity, given the principles was not an option readily 
open to the Commission — Granted in Part — Public Administration   

Conference referred for hearing and determination re warm clothing issue — Union sought issue of warm clothing for a group of 
employees on basis of weather conditions and that other employees who worked in that area received such an issue — Applicant 
argued that it was not administratively convenient to issue clothing on the basis ofa review being undertaken into the broader 
issue across its workforce — Commission balanced competing objectives and found that in the case of two fork lift drivers the 
merit of the claim had been established — However, given the time of year and imminent release ofthe review. Commission found 
it should not intervene at that point with respect to the remainder of employees concerned — Granted In Part — Railways ... 

Claim re site allowance — Parties agreed to site allowance of $1.70 per hour in lieu of special rates and provisions of awards — 
Commission found claim could be dealt with in accordance with State Wage Principles and Alcoa case and that disabilities 
associated with an isolated and exposed site warranted allowance sought — Commission further ratified agreements on other 
matters including a travelling allowance and grievance procedures — Granted — Construction   

DISCRIMINATION - 
Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 

inefficiency were vague and nebulous and furthermore there was a lack of notification and counselling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss of benefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed  2586 

EMPLOYEE - 
Claim re contractual entitlements — Applicant sought order for alleged outstanding wages — Commission from evidence established 

that employer/employee had existed with one of the Respondents and found that Applicant had been denied benefit under - 
contract of service — Granted — Food and Beverage  2159 

Claim re contractual entitlements — Applicants claimed various sums of money due for work carried out and for termination of 
contract without due notice — Respondent argued that business was sold and all outstanding liabilities were the responsibility of 
current owner — Commission established that relationship was that of employee-employer and found it was not open to an 
employer to enter into such a contract and then "transfer" its legal obligations pursuant to that contract elsewhere — Granted — 
Health and Fitness   2152 

Application for allegedly denied contractual entitlements — Applicant sought payment of one week's wages, holiday pay and one 
month's pay in lieu of notice on the basis that he had been employed as General Manager of a company by its receivers and 
managers — Respondent argued that the relevant contract had not been with the Applicant but a company not an employee — 
Commission found that it was not satisfied that the Applicant was appointed as claimed rather than an old arrangement 
continued — Furthermore that the receivers and managers were not as claimed by the Applicant — Dismissed —Restaurant 2786 
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CUMULATIVE DIGEST—con tinned 

EMPLOYEE —continued 
4Application re eligibility for membership of a Union — Applicant argued that subject member was not an employee but an employer 

and therefore ineligible for membership — President cited authority of Rice's Case (64 WAIG 881) and found that the fact that a 
person was a director of a company did not preclude that person from also being an employee of that company — President 
decided subject member was an employee and therefore eligible for union membership — Dismissed — Nursing   

Claim re unfair dismissal — Applicant sought contractual entitlements or reinstatement — Respondent refuted claim arguing that no 
contract of service existed as Applicant s services were as a consultant — Commission found in favour of Applicant on issue of 
employment relationship — Commission noted that dismissal had not been exercised unfairly, however found that as an 
employee under a contract of service. Applicant was entitled to payment for each week of employment and an implied period of 
notice — Granted in Part — Financial Services  

Appeal against decision of Industrial Magistrate (69 WAIG 1675) re underpayment of award wages and annual leave — Appellant 
claimed Magistrate had erred in allowing complaints to be amended by substituting name of defendant — Full Bench examined 
Justices Act and Strata Titles Act — Full Bench found the mistaken name on the complaints to have been a "misnomer" as per the 
authorities i.e. a mere technical variance between the complaint and the evidence with regard to the name or the description of the 
person charged within the meaning given to that by the Justices Act — Justices Act clearly gave Magistrate power to amend 
complaints, there was ample evidence that Appellant was employer of complainant and employer had every opportunity to 
present its case — Dismissed — Caretaking   

Application for allegedly denied contractual entitlements — Applicant claimed he had been underpaid wages and sought order — 
Respondent argued that if the Applicant had been an employee then employment was on the basis that the Applicant was to 
receive a share of the profits — Commission found no reason why merely because the Applicant was a purchaser or potential 
purchaser of the Respondents business he should not be an employee — However. Commission was not satisfied that the 
Applicant was to be remunerated as claimed — Dismissed — Construction   

ENFORCEMENT OF AWARDS/ORDERS — 
application for enforcement of order pursuant to section 84A(l)(b)of Act — Conference held as required by that section and as no 

amicable solution reached matter proceeded to hearing — Respondent submitted Commisison acted without jurisdiction — Full 
Bench reviewed Commisison s power to make orders pursuant to section 44and found that as there was no indication that orders 
were "interim" or that they were orders made to determine the question in dispute they were outside power — Dismissed — 
Construction (Metal Trades)  

2 Application for enforcement of Commission direction to Respondent re industrial action — Respondent admitted breach of Order 
and breach of prevention of disputes procedure in award — Full Bench examined nature of proceedings under section 84Aand 
found that this dispute was a one-off pro test ostensibly caused by the actions of anotheremployer — Having regard to seriousness 
of contravention and mitigating circumstances Full Bench issued caution — Proven — Iron Ore   

Appeal against decision of the Commission (69 WAIG 1722) arising from Conference re entitlement to annual leave loading — 
Appellant claimed Commission did not have power to interpret or enforce awards out of a section 44 Conference — Respondent 
submitted decision was to settle a dispute and that any interpretation or enforcement of the award was incidental to that — Full 
Bench reviewed the authorities and found that interpretation of awards is incidental to many powers exercised by the 
Commission which should not be read down in favour of section 46 unless the matter is unequivocally one of interpretation — 
Full Bench found Commission had no jurisdiction to enforce awards and the decision in question was a "bald interpretation 
matter" as well as a matter of enforcement — Upheld — Metal Trades  

2 Application made in course of enforcement proceedings — Respondent argued that Full Bench had no power to hear enforcement 
application — Furthermore, enforcement proceedings commenced after cessation of industrial dispute and respondent 
submitted enforcement only possible while dispute afoot — Full Bench found enforcement in section 84A relates to the 
imposition ofpenalties etc and that there was no provision that section 84A relates only to current industrial dispute — Full Bench 
found jurisdiction exists for it to deal with matter — Dismissed   

HOURS OF WORK - 
''Application for stay of order re implementation of 38 hour week, pending appeal — Applicants claimed inter alia that their business 

operations would be prejudiced in the event that the appeal was successful and the matter remitted for further hearing — 
Respondent argued implementation of 38 hour week could be altered to comply with any possible new order and that there was 
sufficient flexibility within the order in any case — Furthermore Respondents argued Applicants had shown total disregard for 
the Commission by being in breach of the order — President stated it would be neither an act of equity or good conscience to 
exercise discretion in favour of Applicants, in this case, when they had decided not to comply with an orderof the Commission — 
Furthermore President considered the dispute was not whether the 38 hour week would apply but when a nd what offsets might be 
achieved — President found no real harm or inconvenience to the Applicants — Dismissed — Hotel (Clerks)   2Appeal against decision of Commission (69 WAIG 1529) to grant variation to award by allowing reduction in standard hours to 38 per 
week — Appellant claimed denial of natural justice had occurred insofar that it had not sufficient opportunity to be heard — Full 
Bench reviewed pertinent authorities re "natural justice" and found that the Appellant had been given every opportunity to put its 
case thus there was no denial of natural justice — Further. Full Bench found no evidence of the Commission's discretion having 
miscarried so grounds of appeal had not been made out — Dismissed — Hospitality  

Application for award variation re four per cent second tier wage increase, 38 hour week and maternity leave — Applicant Union 
sought phasing in of four per cent increase with retrospective dates, and date of hearing as operative date for 38 hour week — 
Commission found Wage Principles did not envisage for second tier wage increases prior to implementation of offsets and as for 
38 hour week, set an operative date which allowed time for necessary adjustments to meet requirements of the Order — Ordered 
accordingly — Dry Cleaning/Laundry  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude'claimed five per cent salary increase — Granted — 
Health        

Conference referred for hearing and determination reclaim for a nine day fortnight rather than a 19 day month — Applicant union 
argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case — Applicants argued further that the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale; cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
Intervenors argued on the basis of potential flowons. industry standards, costs, client demands, inter alia, and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award — Taking all factors into account, the Commission found the Applicant union had not met the lest of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  

foandrs) 
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CUMULATIVE DIGEST—continued 

HOURS OF WORK —continued 
Applications to vary Awards — Parties sought rates of pay increases in accordance with Structural Efficiency Principle — 

Commission reviewed dicta of principle and having regard that parties were expected to present a single award to replace existing 
three and non-award measures already implemented, found that they had done enough to comply with the Principles — 
Commission expressed concern in applying the $15.00 quantum to certain levels of employee and required amendments to 
incorporate flexibility in adjustment of hours of work — Granted — Police  

•'Appeal against decision of Board of Reference re weekly wage rate applicable to determined period of long service leave — Appellant 
argued that BOR had erred in applying Clause 4(2) of Long Service Leave — Standard Provisions and sought variation oforder or 
referral back to BOR for further hearing and determination — CICS found task was to determine the number of hours usually 
worked — "usually" meaning more often than not. most often or most commonly occurring — CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport   

Application to vary awards re special provisions for cycle working — Applicant Employers sought to insert new clause into awards to 
introduce cycle working in remote areas as in the Goldmining Consolidated Award — Respondent unions questioned the validity 
of a survey as evidence and argued that the best way to deal with the issues involved was on an ad hoc basis with specific mines as 
and when those mines were brought on stream — Respondents further claimed union notification provision of proposed clause 
was insufficient and provision of compensation for travel expenses was needed — Commission found cycle working to be a fact of 
life in the mining industry and that many small gold mining properties which would otherwise be non-viable had been brought on 
stream using the work cycle process — Furthermore, Commission found adequate protection in clause to cover objections of 
Respondents — Granted — Mining (Gold)   

Application to vary Award re 38 hour week — Parties agreed significant changes would result in work practices and a degree of 
flexibility had been achieved — Furthermore the ordinary hours would be broadened and worked in shifts — Commission found 
the claim not only satisfied the Standard Hours Principle it was also consistent with the Structural Efficiency Principle — The 
proposed changes have the potential for increased efficiency and minimal costs — Granted — Dentists  

INDUSTRIAL ACTION - 
Dispute re performance of certain work — Applicant Employer claimed Respondent had placed work bans on work in question and 

sought declaration that it was entitled to expect the work be performed — Applicant argued work was within competence of 
employees who had been trained and within the terms of an Award — Respondent opposed claim and argued Applicant had 
transgressed the Award in that it attempted to eliminate a trade and de-skill work — Respondent argued Applicant was being 
unreasonable — Commission found Award, incorporating Restructuring and Efficiency Principle, disposed of traditional 
demarcation lines and Employer had right to direct a competent employee within the contract of service — However, on 
consideration of facts. Commission found Applicant should not persist in its directions to the degree that it had — Granted in Pan 
— Iron Ore  

Claim re payment fortime away from work while attending stop work meetings — Applicant Unions claimed payment would promote 
structural efficiency — Commission was not persuaded by the applicants proposition that there would be a negative cost impact 
for the respondent — Commission found that applicant had not discharged the onus to make out a case — Dismissed — 
Electrical/Power  

Claim re unfair dismissal seeking reinstatement or payment for reminaderofterm of contract — Applicant argued termination was 
without justification as it was to his disadvantage to renegotiate his term of appointment — Commission found that the 
respondent had lawfully exercised options available when reviewing the contract of employment — Furthermore Commisison 
found that the termination did not constitute as an unfair dismissal as applicant declined to co-operate in correcting the 
deficiencies which the respondent perceived existed — Dismissed — Sport/Recreation  

'Application to vary award by consent — Parties sought to replace percentage Shift Allowance with a fiat money allowance and 
argued for a Special Case — CWAI intervened and argued that the resultant increase in conditions of employment was not based 
on merit and could flow on to other Industry sectors — CICS examined history of case and found a Special Case existed — 
Conferences were held before Commission to scrutinise proposed variation under the Principles and then CICS heard further 
submissions — CICS stated Industrial Action was reprehensive and had no bearing on final judgment — CICS found proposed 
variation to generally be consistent with the Principles and a first step in Structural Efficiency — However CICS was not 
convinced the matter was of such urgency or special nature as to allow an operative date such as to override the main objective of 
the Principles — Granted in Part — Health Care  

'Application for enforcement of Commission direction to Respondent re industrial action — Respondent admitted breach ofOrder 
and breach of prevention of disputes procedure in award — Full Bench examined nature of proceedings under section 84Aand 
found that this dispute was a one-off protest ostensibly caused by the actions of another employer — Having regard to seriousness 
of contravention and mitigating circumstances Full Bench issued caution — Proven — Iron Ore   

Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 
relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards — Respondent further argued that 
to be regulated by a Slate Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological corners" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents' employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  

Conference referred for hearing and determination re whether the employer had been right or wrong in considering employees who 
had refused to clock on to be on strike — Applicant employer argued that the employees had not been prepared to work normally 
and that there had been a clear refusal to carry out a lawful direction — Respondent Union claimed the Applicant had been 
unjustified in actions and sought a declaration and payment of outstanding moneys — Commission reviewed definition of a 
"strike" and examined agreed facts — Commission found clocking-on did not in itself trigger payment, there was no refusal to 
work and it was not necessary to rely on the no work no pay principle to determine the workers'entitlement to pay — Union claim 
granted — Construction (Oil and Gas)   

Settlement of dispute re pay claim — Parlies sought ratification of three per cent or $15.00 as first instalment pay increase on the basis 
of a settlement wherein parties had reached agreement on certain aspects of a Conditions of Work Agreement — Commission 
considered agreement and also put restructuring in the light of the Structural Efficiency Principle — Commission found that 
although agreement was a tenuous one. on the face of it. it justified the salary adjustment sought, with future restructuring to be 
examined on application for the second instalment of the claim — Granted — Education   

Dissenting opinion re order directing union to cease industrial action — Government School Teachers Tribunal member reviewed 
authority and expressed opinion that order did not achieve nor was necessary to achieve the purposes of section 44<6)(ba)ofthe 
Industrial Relations Act — Order by Majority — Education   
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Page 
INDUSTRIAL MATTER - 

Claim n? restrictive work practice —Applicant sought order that union remove its "hardhat" notice and reaffirm the general principle 
of Award that employees may be required to work as directed, subject to competency and regulatory requirements — Commission 
found nothing in Award which fetters the right of the Applicant to direct its employees to do the work in question in the manner it 
proposes and reiterated that there was nothing which established that the practice perse is unsafe — Granted — Iron Ore   2824 

Dispute re nature of contract of service — Applicant Union claimed agreement was for payment of a "full swing" regardless of actual 
time involved to install safety value on Rankin A platform and to return to Perth — Respondent agreed on matter of payment 
however argued agreement was reached with the impression that there would be flexibility of platform operations — Commission 
found bona fides of parties are not doubted however the scales tip in favour of employees' understanding of their contract — 
Granted — Power/Energy  2813 

INDUSTRY — 
2Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 

Industrial Relations Act—Appellant argued that Commission did not have power to make such finding and has misapplied Act's 
definition of'industry" — Full Bench defined "industry" and "calling", interpreted "in respect of as per section 38 and reviewed 
authorities (esp. Parker'sCase and Glover's Case) — Full Bench found section 38 enabled Commission to add any organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one of the 
classifications of the Building Trades Construction Award. 14 of 1978. and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry does not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion   2646 

^Appeal against decision of Industrial Magistrate that Employer was not respondent to particular award — Appellant had misapplied 
the principles for determining the industry carried out by an employer for the purpose of determining award respondency — Full 
Bench examined scope clause of award and then applied the principles from Glovers' Case (50 WAIG 704) and the "common 
object" test from Parkers'Case (29 WALR 90) — Full Bench found Respondent was in the sign manufacture and supply industry 
not the electrical contracting industry and Industrial Magistrate had not erred — Dismissed — Sign Manufacturing  2658 

INTERPRETATION - WORDS AND PHRASES - 2Question of law re whether a clause in a proposed consent order would create an offence under the Industrial Relaitons Act — 
Appliant Union argued matter should be remitted back to Commission at first instance as necessary findings of fact had not been 
made — Respondent notified that it no longer consented to the clause in question — Full Bench found that the whole basis of the 
question of law referred had been removed unilaterally and the question was possibly no longer germane to the decision of the 
Commission at first instance — Remitted — Hydraulic Engineering  

Application to vary Award by consent re overtime — Parties sought to clarify the interpretation of a clause in an Award to clearly 
prescribe that for overtime purposes each day shall stand alone — Commission found that the claim accorded with standard 
government overtime provisions and that the additional costs were minimal — Granted — Education/Research   2Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  2Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 
Industrial Relations Act — Appellant argued that Commission did not have power to make such fmdingand has misapplied Act's 
definition of'industry" — Full Bench defined "industry" and "calling", interpreted "in respect of as per section 38 and reviewed 
authorities (esp. Parker's Case and Glover's Case) — Full Bench found section 38 enabled Commission to add any organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one of the 
classifications of the Building Trades Construction Award, 14 of 1978. and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry docs not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion   

Assistant Foreman. Fitting — Recommending Authority argued PAB did not have jurisdiction to determine an appeal against a 
temporary position — PAB reviewed section SOX SOY and 80ZA of the Industrial Relations Act and found that the wording in the 
definition of "office" excluded any Office or position that was temporary — Dismissed — Westrail    

'Preliminary point raised in proceedings instituted on Commission's own motion to consider National Wage Case. August 1989 
pursuant to section 51 ofIR Act — CWAI whilst not arguing that Commission in Court Session should refrain from endorsing 
National Wage Decision submitted that procedurally this was not a decision that could be given effect by General Order as per 
section 51 because it did not of itself vary wages in federal awards but instead required individual award variation applications 
with different dates ofoperation — Majority ofCommission in Court Session found that the fact that the decision did not result in 
any immediate or collective amendment to awards does not mean that it is not applicable to those awards — Further, the instant 
decision is applicable generally to awards because all awards of the Australian Commission are covered by the Principles which 
flow from that decision and it is therefore appropriately dealt with under section 51 — State Wage Case  

Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 
relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards—Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological comers" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents' employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  
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INTERPRETATION — WORDS AND PHRASES —continued 
Conference referred for hearing and determination re whether the employer had been right or wrong in considering employees who 

had refused to clock on to be on strike — Applicant employer argued that the employees had not been prepared to work normally 
and that there had been a clear refusal to carry out a lawful direction — Respondent Union claimed the Applicant had been 
unjustified in actions and sought a declaration and payment of outstanding moneys — Commission reviewed definition of a 
"strike" and examined agreed facts — Commission found clocking-on did not in itself trigger payment, there was no refusal to 
work and it was not necessary to rely on the no work no pay principle to determine the workers'entitlement to pay — Union claim 
granted — Construction (Oil and Gas)   

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 of the Industrial Relations Act defines an industrial matter to include conditions which are to take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   

Application for declaration of true interpretation of award re whether shift loadings are included for the purposes of computing over- 
time — Respondent argued the existence of a general principle against the payment of double penalties, however, whilst this 
principle is long established and widely recognised it cannot override the express terms of a particular award which in this case 
says that overtime on shift work "shall be based on the rate payable for shift work — Declaration made in terms of Application — 
Aerated Water and Cordial Manufacturing  

Appeals against a "finding" of the Commission (69 WAIG 1110) re which Unions had constitutional coverage of award classification 
— Full Bench found what was being appealed against was not a "finding" as defined in section 7 of IR Act 1989 but part of the 
reasons for decision — As what was being appealed was not a finding, order, award or declaration, section 49 conferred no 
jurisdiction for the Full Bench to hear them — Dismissed — Mining (Gold)   

'Appeal against decision of Board of Reference re weekly wage rate applicable to determined period oflong service leave — Appellant 
argued that BOR had erred in applying Clause 4(2) of Long Service Leave — Standard Provisions and sought variation oforderor 
referral back to BOR for further hearing and determination — CICS found task was to determine the number of hours usually 
worked — "usually" meaning more often than not. most often or most commonly occurring— CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport    

Appeal against decision of Commission at (69 WAIG 2212) re granting of experience allowance to employees acting in higher 
positions — Appellant argued Commission failed to attach sufficient weight on a number of issues — Full Bench found order 
issued purporting to vary award no longer in existence and in fact varied and interpreted new award — Full Bench found 
Commission erred in the exercise of its discretion — Upheld — Power/Electricity      

'Appeal against decision of Industrial Magistrate re breach of award — Appellant Union claimed failure of Respondent to make 
available time and wages records was contrary to Clause 28 of award — Interpretation of award and reasonable suspicion of 
breach required under award before inspection — Full Bench found duty of employer to maintain and make available for 
inspection time and wages records and furthermore, union was not required to particularise suspected breach — Complaint 
remitted — Upheld — Building Industry   

INTERVENTION — 
'Application to vary Wages clause ofan Award — applicant Union sought increase rates forspecificclasstficationsand to insert a new 

classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible flow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways  

'Application for interpretation of Union's eligibility for membership rule — Counterpart Federal Union and Other Federal and State 
Unions sought leave — President extensively reviewed authorities and principles re "intervention" and found that only the State 
registered Union whose rule was being interpreted had sufficient interest to intervene — Dismissed — Nursing      

Conference referred for hearing and determination re demarcation dispute — Respondent Union claimed that it had exclusive 
constitutional and industrial coverage of specific tasks — Respondent further opposed intervention of ROU on the basis of the 
Railway Classification Board's jurisdiction — Commission found the ROU had sufficient interest in the matter to be granted 
leave to intervene — Commission examined authorities and found test to be whether the work in question was a major part of a 
contract of service — Commission found, on examination of Union Rules, relevant awards and evidence, that the Respondent 
Union did not have exclusive constitutional and industrial coverage of the specified tasks ■— Order and Declaration issued 
accordingly — Railways  *  

JURISDICTION — 
Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 

allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view than in claims of 
unfair dismissal before the Commission perse — The decision to dismiss was to be reviewed de now on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left too many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

'Question of law re whether a clause in a proposed consent order would create an offence under the Industrial Relations Act — 
Applicant Union argued matter should be remitted back to Commission at first instance as necessary findings of fact had not been 
made — Respondent notified that it no longer consented to the clause in question — Full Bench found that the whole basis of the 
question of law referred had been removed unilaterally and the question was possibly no longer germane to the decision of the 
Commission at first instance — Remitted — Hydraulic Engineering    

Claim for termination payment — Respondent notified Commission in writing that it was in liquidation and contended proceedings 
againt it stayed without leave of Supreme Court—Commission provided opportunity for Applicant to present submissions on the 
matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies (Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struck Out — Recreation  

'Application for enforcement of order pursuant to section 84A(lXb) of Act — Conference held as required by that section dnd as no 
amicable solution reached matter proceeded to hearing — Respondent submitted Commission acted without jurisdiction — Full 
Bench reviewed Commissioner's power to make orders pursuant to section 44 and found that as there was no indication that 
orders were "interim" or that they were orders made to determine the question in dispute they were outside power — Dismissed — 
Construction (Metal Trades)  
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lURtSDicnoN —continued 
2Appeal against decision of Commission at (69 WAIG 735) re unfair dismissal — Appellant Union claimed Commission had erred in 

having found a constructive summary dismissal to be unjustified, then finding dismissal in accordance with contract of service 
not unfair — Appellant argued that Commission failed to apply correct tests and relevant authorities — Full Bench reviewed 
authorities and found in context of Industrial Relations Act Commission must considerthe act of dismissal complained about — 
Furthermore the question was not whether the dismissal was lawful but whether the dismissal which occurred was fair, not 
whether another form of exercise of the right to dismiss was fair — Full Bench found Commission's exercise of discretion 
miscarried and erred fundamentally in that it made an order contrary to its findings and had therefore no power other than to 
reinstate and/or declare the dismissal unfair — Upheld — Transport (Passenger)  2Appeal against interim order arising out ofconference and granting four per cent second tier wage increase pending final arbitration 
of new award — Appellant argued a number of grounds including that the Commission was not empowered to vary section 32 
orders pursuant to section 44(6Xba) until the arbitration of the separate proceedings had concluded and that the order was issued 
contrary to Wage Fixing Principles — Full Bench found appeal to be incompetent as it had not been established that matter was of 
such importance that in the public interest an appeal should fie [section 49(2)] — Full Bench further found that even if appeal had 
been competent it would have failed as Commission made no errors of lawor fact or any miscarriage ofdiscretion — Dismissed — 
Iron Ore   

Claim re unfair dismissal seeking re-employment and payment of'lost' entitlements — Applicant claimed permanent employment 
was offered and accepted and subsequent dismissal was summary and unfair — Respondent opposed claim and argued 
employment had been casual, no new contract of service had existed, therefore Commission had no iurisdiction — Commission 
found on evidence Manager of Respondent had established a new contract of service — Commission further found no 
misconduct identified, hence in favour of the Applicant — Granted — Hotels   

Application fordetermination ofeligibility requirements for a new position — Applicant claimed essential qualification was contrary 
to. custom and practice and sought an appropriate tertiary qualification be set — Respondent opposed claim and argued 
Government School Teachers Tribunal did not have jurisdiction to entertain the application — Teachers Tribunal examined 
section 78 of Industrial Relations Act and other relevant statute — Majority ofTeachersTribunal found that it had no jurisdiction 
for reasons expressed in a previous decision — Dismissal — Education  2Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract ofemployment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  

'Appeal against decision of Full Bench (69 WAIG 1282) that it did not have jurisdiction to entertain an appeal against a decision of the 
Government School Teachers'Tribunal — After reviewing sections of Act. Regulations and authorities Industrial Appeal Court 
found section 80B(2)(b) of Industrial Relations Act denies the right of appeal to the Full Bench against a decision of the Tribunal 
— Dismissed — Education   

Application to be excluded as an employee under the terms ofthe Construction Industry Portable Paid Long Service Leave Act 1985 or 
that ordinary pay be calculated using "the ordinary rates of wage payable" for the amount of time actually worked — Applicant an 
employee registered by the Construction Industry — Long Service Leave Payments Board — Board of Reference found both 
claims outside its jurisdiction — Dismissed — Building/Construction   

Assistant Foreman. Fitting — Recommending Authority argued PAB did not have jurisdiction to determine an appeal against a 
temporary position — PAB reviewed section 80X. SOY and 80ZA ofthe Industrial Relations Act and found that the wording in the 
definition of "office" excluded any Office or position that was temporary — Dismissed — Westrail  

Application for alleged denied contractual entitlements — Applicant claimed non payment of wages and sought order — 
Commission found Applicant was governed by an Award and hence the application was beyond the Commission's jurisdiction 
— Dismissed — Food and Beverage  

Application for allegedly denied contractual entitlements — Applicant claimed outstanding payment of commission — Respondent 
argued a different arrangement was made re payment of commission — Commission found detail for the payment of commission 
with a base salary was never consumated in a way that it would become part of a contract, nor could it be implied that there was a 
specific amount payable for commission — Commission found it was not within its jurisdictional power to grant relief — 
Dismissed  

Preliminary point raised in proceedings instituted on Commission's own motion to consider National Wage Case. August 1989 
pursuant to section 51 of IR Act — CWAI whilst not arguing that Commission in Court Session should refrain from endorsing 
National Wage Decision submitted that procedurally this was not a decision that could be given effect by General Order as per 
section 51 because it did not of itself vary wages in federal awards but instead required individual award variation applications 
with different dates of operation — Majority ofCommission in Court Session found that the fact that the decision did not result in 
any immediate or collective amendment to awards does not mean that it is not applicable to those awards — Further, the instant 
decision is applicable generally to awards because all awards ofthe Australian Commission are covered by the Principles which 
flow from that decision and it is therefore appropriately dealt with under section 51 — State Wage Case  

Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 
relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial.prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards — Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises ofthe industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological corners — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  

Determination re jurisdiction — Applicant Union claimed that two employees had been unfairly dismissed — Respondent argued 
section 23(3) oflndustrial Relations Act excluded the Commission in exercising its powers due to the jurisdiction of appeal board 
under another Act — Commission found that there was no jurisdiction conferred on the Railways Appeal Board over the 
dismissal of Government Railway Employees for grounds other than misconduct — Jurisdiction confirmed — Railways  

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 

Further, section 7 ofthe Industrial Relations Act defines an industrial matter to include conditions which are t<5 take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   ;  

feliii) 
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JURISDICTION —continued 
Applicant claimed unfair dismissal seeking reinstatement or payment for remainder of term of contract — Respondent argued claim 

was not an industrial matter as defined in the Act and also whether the claim constituted a contractual benefit or a claim for 
damages for breach of contract — Commission determined from the authorities that the contract of employment between the two 
parties constituted an industrial matter for the purposes of the Act — Dismissed   

Two appeals against decisions of Commission (69 WAIG 1143) re payment of three per cent superannuation — Union's appeal was 
against Commission's failure to include the leading hand allowance in thcearnings from which superannuation payments would 
be calculated — Full Bench found that decision was discretionary and that the Commission's decision had not miscarried — 
Employer's appeal was on numerous grounds including that it was beyond power of Commission to make the order/s it made 
under the sections of the Act it purportedly made them; that it was beyond the power of Commission to order Employer to change 
the termsofTrust Deed and Provident Fund; that Commission erred in granting superannuation without offsets as in case ofother 
companies after finding the existence of a "standard" amongst iron ore producers in Pilbara; and. that Wage Fixing Principles did 
not require payment of superannuation as the existing "fund" was in excess of that required — Full Bench extensively reviewed 
authorities, sections 32.23.26.27 and 7 of I.R. Act 1979 and the Interpretation Act 1984 — Full bench found orders made were 
within powers of Commission and its interpretation of the Wage Fixing Principles was open to it — Both appeals dismissed — 
Iron Ore   

Appeal against decision of the Commission (69 WAIG 1722) arising from Conference re entitlement to annual leave loading — 
Appellant claimed Commission did not have power to interpret or enforce awards out of a section 44 Conference — Respondent 
submitted decision was to settle a dispute and that any interpretation or enforcement of the award was incidental to that — Full 
Bench reviewed the authorities and found that interpretation of awards is incidental to many powers exercised by the 
Commission which should not be read down in favour of section 46 unless the matter is unequivocally one of interpretation — 
Full Bench found Commission had no jurisdiction to enforce awards and the decision in question was a "bald interpretation 
matter" as well as a matter of enforcement — Upheld — Metal Trades  

Appeals against a "finding" of the Commission (69 WAIG 1110) re which Unions had constitutional coverage of award classification 
— Full Bench found what was being appealed against was not a "finding" as defined in section 7 olTR Act 1989 but part of the 
reasons for decision — As what was being appealed was not a finding, order, award or declaration, section 49 conferred no 
jurisdiction for the Full Bench to hear them — Dismissed — Mining (Gold)  

Application for allegedly denied contractual entitlements — Applicant claimed contract of service had been for fixed term and sought 
payment for balance of wages, vehicle and tool allowances and exemplary damages — Commission found written contract of 
service, by incorporating the terms and conditions of an award, expressly provided for termination on one week's notice or 
payment in lieu, as was done — Further, a claim for exemplary damages was not within the Commission's jurisdiction — 
Dismissed — Film and Television Production  

Claim re alleged failure to pay contractual entitlements — Applicant claimed non-payment ofovertimc calculated at penalty rates — 
Respondent claimed that the calculations were in error and not in accordance with company's overtime policy — Furthermore. 
Respondent argued. Commission's jurisdiction would be contrary to the terms of the contract — Commission found that it did 
have jurisdiction to hear and determine the matter — However Applicant had not established that there was a benefit in the 
contract for what was claimed — Dismissed — Mining  

LONG SERVICE LEAVE — 
Payment of pro rata long service leave sought — Break had occurred in employees' part-time service — Board found employee had 

completed lOyears service since break and was entitled to part-time equivalent of long service order Long Service Leave Standard 
Provisions — Granted — Transport (Passenger)   

Application to be excluded as an employee under the terms of the Construction Industry Portable Paid Long Service Leave Act 1985 or 
that ordinary pay be calculated using "the ordinary rates of^wage payable" for the amount of time actually worked — Applicant an 
employee registered by the Construction Industry — Long Service Leave Payments Board — Board of Reference found both 
claims outside its jurisdiction — Dismissed — Building/Construction   

Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks. Meal 
Money. Pro-Rata Annual Leave Loading. Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the time expired since the matter was first raised — Granted — Health  

'Appeal against decision of Long Service Leave Board of Reference that Appellants were not entitled to Long Service Leave — CICS 
reviewed authorities and found appeal to be heard and determined on the facts as found by the BOR—CICS found BOR directed 
itself to the correct question i.e. whether the Applicants were ever employed by a company other than the Respondent — However 
found BOR had paid insufficient attention to who in fact controlled the employees in the performance of their duties — Upheld — 
Court Reporting  

'Appeal against decision of Board of Reference re weekly wage rate applicable to determined period of lofig service leave — Appellant 
argued that BOR had erred in applying Clause 4{2) of Long Service Leave — Standard Provisions and sought variation oforderor 
referral back to BOR for further hearing and determination —■ CICS found task was to determine the number of hours usually 
worked — "usually" meaning more often than not. most often or most commonly occurring — CICS found BOR made no finding 
as to what was the number of hours per day worked by the Appellant most often — Upheld and Remitted — Transport   

Appeal against decision of Commission at (69 WAIG 2212) re granting of experience allowance to employees acting in higher 
positions — Appellant argued Commission failed to attach sufficient weight on a number of issues — Full Bench found order 
issued purporting to vary award no longer in existence and in fact varied and interpreted new award — Full Bench found 
Commission erred in the exercise of its discretion — Upheld — Power/Electricity  

Payment for long service leave sought — Respondent Employer argued Applicant was not entitled to long service leave due to 
absences which exhausted leave entitlements and broke the continuity of service — Board of Reference found no evidence that 
Respondent had provided written notification of break in continuity as required by section 6(2)(i)ofLong Service Leave Act either 
duringor within 14 days of the termination of any of the absences —However period of absence, other than specified in Act. were 
not included for purposes of calculating entitlement — Granted — Clothing  

MANNING - 
Conference referred for hearing and determination re staffing level and meal breaks for prison officers — Commission extensively 

reviewed submissions of parties including jurisdictional argument that this matter was one of managerial prerogative — 
Commission referred to dicta ofCommission in Court Session in AMWSU and others and Robe River Iron Associates (67 WAIG 
2 at 24) and found that changes should be made to manning levels pending results of taskforce which should be set up to enquire 
into Structural Efficiency Principle matters including the staffing formula and total establishment numbers — Granted in Part — 
Corrective Services  2217 

Conference referred for arbitration re Dispute over Manning Levels — Applicant sought declaration to effect that it had the right to 
determine manning levels on a particular train — Respondent argued that an additional passenger car to the usual train consist 
required an additional employee skilled in safe working — Furthermore Respondent claimed Applicant had attempted to force 
an untrained employee rostered in the additional car to perform the work of the suitably trained employee — Commission 
examined evidence and found Respondent Union had not discharged the onus of establishing its claim or that the Applicant 
acted harshly or oppresively — Granted — Railways   2515 

Odiv) 
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manning —continued 
Conference referred for hearing and determination reclaim for a nine day fortnight rather than a 19 day month — Applicant union 

argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case — Applicants argued further that the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale; cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
Intervenors argued on the basis ofpotential flowons. industry standards, costs, client demands, interalia. and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award—Takingall factors into account, the Commission found the Applicant union had not met the test of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  

Disputes transfer of employee — Applicant employer sought declaration that it had the right to deploy its workforce in accordance 
with its operational requirements — Respondent unions argued that the Applicant had acted unfairly — Commission reviewed 
operational requirements, including the need forspecified employees to hold vehicle licences, as under an agreement, and having 
regard for the interests of the persons directly involved found it unwise to do other than dismiss the application — Dismissed — 
Power  

Application to vary awards re special provisions for cycle working — Applicant Employers sought to insert new clause into awards to 
introduce cycle working in remote arcasas in the Goldmining Consolidated Award— Respondent unions questioned the validity 
of a survey as evidence and argued that the best way to deal with the issues involved was on an ad hoc basis with specific mines as 
and when those mines were brought on stream — Respondents further claimed union notification provision of proposed clause 
was insufficient and provision of compensation for travel expenses was needed — Commission found cycle working to be a fact of 
life in the mining industry and that many small gold mining properties which would otherwise be non-viable had been brought on 
stream using the work cycle process — Furthermore, Commission found adequate protection in clause to cover objections of 
Respondents — Granted — Mining (Gold)   

MANAGERIAL PREROGATIVE - 
Conference referred for hearing and determination re staffing level and meal breaks for prison officers — Commission extensively 

reviewed submissions of parties including jurisdictional argument that this matter was one of managerial prerogative — 
Commission referred to dicta of Commission in Court Session in AMWSU and others and Robe River Iron Associates (67 WAIG 
2 at 24) and found that changes should be made to manning levels pending results of taskforce which should be set up to enquire 
into Structural Efficiency Principle matters including the staffing formula and total establishment numbers — Granted in Part — 
Corrective Services  

Dispute re performance of certain work — Applicant Employer claimed Respondent had placed work bans on work in question and 
sought declaration that it was entitled to expect the work be performed — Applicant argued work was within competence of 
employees who had been trained and within the terms of an Award — Respondent opposed claim and argued Applicant had 
transgressed the Award in that it attempted to eliminate a trade and de-skill work — Respondent argued Appliant was being 
unreasonable — Commission found Award, incorporating Restructuring and Efficiency Principle, disposed of traditional 
demarcation lines and Employer had right to direct a competent employee within the contract of service — However, on 
consideration of facts. Commission found Applicant should not persist in its directions to the degree that it had — Granted in Part 
— Iron Ore  

Conference referred for arbitration re Dispute over Manning Levels — Applicant sought declaration to effect that it had the right to 
deteimine manning levels on a particular train — Respondent argued that an additional passenger car to the usual train consist 
required an additional employee skilled in safe working — Furthermore Respondent claimed Applicant had attempted to force 
an untrained employee rostered in the additional car to perform the work of the suitably trained employee — Commission 
examined evidence and found Respondent Union had not discharged the onus of establishing its claim or that the Applicant 
acted harshly or opprehensively — Granted — Railways  

Employee terminated due to insubordination — Applicant claimed unfair dismissal and sought reinstatement — Respondent argued 
applicant had misled, deceived and failed to accept authority of manager — Furthermore Applicant was reprimanded with a 
formal warning letter and given the opportunity to resign — Commission found dismissal was not unfair or unlawful as warning 
to cease such conduct of undermining supervisor s authority and reluctance to accept authority went unheeded — Dismissed — 
Pharmaceutical Sales  

Claim re intended termination of employee for alleged misconduct — Applicant Union argued the misconduct of drinking alcohol 
has not been proven beyond reasonable doubt — Commission found from evidence that, on the balance of probabilities the 
employee was in possession of and had commenced to consume alcohol and would not interfere with respondent's proposal to 
terminate the services of employee for serious misconduct — Dismissed — Brewing  3Application to vary Award re Overtime Meal Allowance and Annual Leave — Claim for quartum increase in Meal Allowance not 
disputed — Applicant Union further sought for provision of Meal Allowance to be as for the Award of the majority of employees 
in a work place — Respondent argued that there was nothing special in the circumstances of the claim and that the Award applied 
to a much broader scope than the people or Respondents noted — Commission in Court Session found Award had its own 
particular basis of wages and condition quantum and that to correct a problem in one area only of its application could lend to 
major problems in the majority of other industries to which it applied — Commission in Court Session reviewed authorities 
relating to the claim to include long service leave as leave counting for the purposes of annual leave and found such a provision to 
be a standard of the Commission — Granted in Part — Various  

Claim re unfair dismissal — Applicant sought contractual entitlements or reinstatement — Respondent refuted claim arguing that no 
contract of service existed as Applicant s services were as a consultant — Commission found in favour of Applicant on issue of 
employment relationship — Commission noted that dismissal had not been exercised unfairly, however found that as an 
employee under a contract of service. Applicant was entitled to payment for each week of employment and an implied period of 
notice — Granted in Part — Financial Services  

Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 
relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards—Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Pilbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological comers" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility.charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  
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MANAGERIAL PREROGATIVE —continued 

Dispute re transfer of employee — Applicant employer sought declaration that it had the right to deploy its workforce in accordance 
with its operational requirements — Respondent unions argued that the Applicant had acted unfairly — Commission reviewed 
operational requirements, including the need for specified employees to hold vehicle licences, as under an agreement, and having 
regard for the interests of the persons directly involved found it unwise to do other than dismiss the application — Dismissed — 
Power          2815 

MEAL BREAK — 
Application to vary award by consent re overtime records and Meal Allowance — Applicant Union sought to overcome an anomaly 

and clearly dehne the occasions when while an employee was entitled to partake of a meal break and be supplied with a meal when 
engaged on overtime duty — Applicant argued claim brought the provisions in line with a Commission standard — Respondent 
consented on condition that Applicant commit itself to variation being part of a package of Award restructuring — Commission 
found increase in allowance allowable under new allowances provision of the principles — Furthermore new provision was in 
public interest and reflected the exigencies of the workplace — Granted — Police  2705 

MEAL MONEY - 
Applications to vary Award by consent re Travelling Allowances and reimbursement of expenses of providing prisoners' meals — 

Commission found changes reflected changes to an Award representing the State Standard and CPI increase respectively — 
Principles satisfied — Granted — Police  

Application to vary award by consent re overtime records and Meal Allowance — Applicant Union sought to overcome an anomaly 
and clearly define the occasions when while an employee was entitled to partakcof a meal break and be supplied with a meal when 
engaged on overtime duty — Applicant argued claim brought the provisions in line with a Commission standard — Respondent 
consented on condition that Applicant commit itself to variation being part of a package of Award restructuring —Commission 
found increase in allowance allowable under new allowances provision of the principles — Furthermore new provision was in 
public interest and reflected the exigencies of the workplace — Granted — Police  

Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks. Meal 
Money. Pro-Rata Annual Leave Loading. Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the time expired since the matter was first raised — Granted — Health   

MISCONDUCT - 
Employee dismissed for alleged altercation with another employee and insubordination — Applicant Union denied allegations, 

claimed dismissal unfair and sought reinstatement — Respondent argued employee was a disruptive influence and employee's 
performance poor — Commission found in favour of Applicant and that warning on poor performance had not been given as 
required by employer's staff code of conduct — Granted — Hospitality  

Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 
allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view than in claims of 
unfair dismissal before the Commission perse — The decision to dismiss was to be reviewed denovo on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left too many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

Employee summarily dismissed due to alleged negligence — Applicant sought recovery of moneys deducted or withheld by 
Respondent due to burglary — Commission found negligence sufficient to warrant dismissal, however Respondent was not 
authorised to suspend Applicant and due to provisions ofTruck Act 1899 not able to deduct money — Granted — Food and 
Beverage   

Applicant Union claimed written final warning to employee regarding unsafe driving in the course of employment was unfair and 
sought its withdrawal and lost overtime arising from the matter — Applicant argued empoyee had done nothing to warrant 
counselling and that the matter had been blown out of all proportion — Respondent opposed claim and argued that an incident of 
unsafe driving had occurred and that the employee had been previously reprimanded for a similar act —Commission found on 
evidence no doubt that empoyee was careless to some degree of the vehicle driven — However Commission further found it 
probable that other matters not addressed to the employee at the time lead to the warning and hence its unquivocal nature was 
unfair — Granted in Part — Mining (Iron Ore)   

Applicant claimed unfair dismissal and sought reinstatement — Respondent apposed claim and alleged Applicant to be 
untrustworthy on the basis of a garnishee order against the Applicant — Furthermore. Respondent cited conduct relating to 
absences from work and failure to disclose a criminal record as matters to justify termination — Commission found Applicant 
was summarily dismissed and that the dismissal was harsh and oppressive — Furthermore. Commission was not persuaded in 
the course of hearing the matter, that it should refuse the relief sought — Granted — Fabric Wholesalers   

Claim re intended termination of employee for alleged misconduct — Applicant Union argued the misconduct of drinking alcohol 
has not been proven beyond reasonable doubt — Commission found from evidence that, on the balance of probabilities the 
employee was in possession of and had commenced to consume alcohol and would not interfere with respondent's proposal to 
terminate the services of employee for serious misconduct — Dismissed — Brewing  

Employee summarily dismissed for striking a supervisor — Applicant union claimed dismissal was unfair and sought reinstatement 
without loss of entitlements — Commission reviewed authorities pertaining to "onus of Proof and unfair dismissal — 
Commission found that a sustained assault upon a supervisor which was without provocation — justified summary dismissal — 
Dismissed — Hospitality  

Application for payment oiprorata annual leave denied on resignation — Parties had employment agreement governed by the terms 
and conditions of an award — Respondent argued misconduct disentitled Applicant to payment sought — Commission found 
there had been no dismissal for misconduct therefore a benefit arose for a completed 12 months' service but no more — Granted in 
Part — Clerical  

Claim re unfair dismissal — Applicant alleged constructive dismissal was unfair in all the circumstances and sought reinstatement — 
Respondent argued the Applicant had become an unsatisfactory employee and the final straw had been the maladministration of 
drugs, to a patient — Commission found from evidence that applicant was warned of her behaviour, but to no avail therefore 
dismissal of applicant as an unsatisfactory employee was not unfair — Dismissed — Nursing Homes  

Employee dismissed for breaching of rules and procedures and lying to Senior Management — Applicant Union claimed dismissal 
was unfair and sought re-employment without loss of entitlements — Commission found on evidence there had been a clear 
breach of rules which could have led to severe consequences for the Respondent — Furthermore the level of disciplinary action 
taken against employees involved led the Commission to the conclusion that the dismissal was not unfair—Dismissed — Racing 
and Gaming     
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MISCONDUCT—continued 
Application for reinstatement without loss of entitlements — Applicant Union claimed employee's actions warranted a penalty but 

dismissal was too severe — Respondent claimed that in all circumstances the termination of the employee's contract of service 
was justified — Commission found on evidence that the employee had been warned of misconduct previously and that such 
actions would breach his contract of employment — Commission concluded that to intervene, a good and sufficient reason 
needed to be established — The application fails — Dismissed  

Employee summarily dismissed for alleged assault — Applicant Union argued penalty of summary dismissal was unfair in light of 
employee's history and sought declaration to that effect together with an order of reinstatement — Respondent argued matters 
which led to the incident did not justify the violence ofthe action — Furthermore. Respondent was concerned for the welfare of its 
other employees — Commission found from evidence that industrial fairness must be based upon the nature and quality ofthe 
conduct involved and this action was a fundamental breach ofemploycc's contract of service and the Commission had no warrant 
to interfere with the termination — Dismissed — Mining   

Application for reinstatement on the grounds of unfair dismissal — Applicant claimed he had been denied natural justice in an 
enquiry into allegations of neglect of duty which led to Applicant's dismissal — Respondent argued dismissal was fair, 
reasonable, lawful and in accordance with the Health Act — Commission found no fault in the process which lead to the 
termination as it related to the neglect of duties and that the Commission's conclusions coincided — Thus it was unnecessary to 
examine alleged matters which arose from allegations of falsification of figures and the Commission refrained from so doing as 
they may in due course have been of concern in another jurisdiction — Dismissed — Meat   

Appeal against decision ofCommission at (69 WAIG 2203) re summary dismissal of employee due to misconduct — Appellant union 
argued that evidence against employee was circumstantial — Full Bench noted strict well known company policy re misconduct 
and suspension ofcmployce whilst investigation was conducted — Full Bench considered a number of principles and question of 
whether legal rights of employer had been exercised harshly or oppressively against employee so as to amount to an abuse of that 
right — Full Bench found evidentiary onus had been discharged by employer — Dismissed — Brewing   

Application re summary dismissal for alleged misconduct — Applicant claimed moneys in lieu of notice and in lieu of annual leave 
and sought a declaration for unfair dismissal — Respondent argued Applicant had failed to complete a task assigned to her. 
involving a substantial amount of money — Commission found Applicant had been lax and inattentativc and had needed 
reprimanding, however this error did not justify summary dismissal — Furthermore. Commission found Applicant's previous 
service was without blemish and her competence and satisfactory service had been rewarded with a promotion — Granted in Part 
— Sales  

MIXED FUNCTIONS - 
Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks. Meal 

Money. Pro-Rata Annual Leave Loading. Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the time expired since the matter was first raised — Granted — Health   2747 

Appeal against decision of Commission at (69 WAIG 2212) re granting of experience allowance to employees acting in higher 
positions — Appellant argued Commission failed to attach sufficient weight on a number of issues — Full Bench found order 
issued purporting to vary award no longer in existence and in fact varied and interpreted new award — Full Bench found 
Commission erred in the exercise of its discretion — Upheld — Power/Electricity  3239 

NATURAL JUSTICE- 2Appeal against decision ofCommission (69 WAIG 1529) togrant variation to award by allowing reduction in standard hours to 38 per 
week — Appellant claimed denial of natural justice had occurred insofar that it had not sufficient opportunity to be heard — Full 
Bench reviewed pertinent authorities /Wnatural justice" and found that the Appellant had been given every opportunity to put its 
case thus there was no denial of natural justice — Further. Full Bench found no evidence ofthe Commission's discretion having 
miscarried so grounds of appeal had not been made out — Dismissed — Hospitality  

Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 
inefficiency were vague and nebulous and furthermore there was a lack of notification and counselling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss ofbenefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed    

application for order requiring organisation to comply with its rules — Applicant's members of minority faction on Respondent 
Union's Executive — Applicants asked to leave Executive meeting and they claim to have done so "voluntarily" rather than 
having been expelled by vote — During Applicant's absence a report which may have involved conflict of interest for Applicants 
was presented and a motion passed — Applicants claim they should have been invited to return and vote on motion and that 
resolution passes should be rescinded — President found that the presence of Applicants would not have altered the outcome of 
the resolution and used his discretionary powers under section 27 and/or section 66 to dismiss matter — Dismissed —Union 

Application for reinstatement on the grounds of unfair dismissal — Applicant claimed he had been denied natural justice in an 
enquiry into allegations of neglect of duty which led to Applicant's dismissal — Respondent argued dismissal was fair, 
reasonable, lawful and in accordance with the Health Act — Commission found no fault in the process which" lead to the 
termination as it related to the neglect of duties and that the Commission's conclusions coincided — Thus it was unnecessary to 
examine alleged matters which arose from allegations of falsification of figures and the Commission refrained from so doing as 
they may in due course have been of concern in another jurisdiction — Dismissed — Meat  

Application re alleged breach of its rules by union executive and irregularity re elections arising from a report criticising previous 
applications Applicants had made to the Commission and recommending that they be reprimanded by "Conference" — 
President declined to exercise his discretion and dismiss matter after union offered to withdraw resolutions relating to report — 
President found conference report sought to discipline Applicants outside the union's rules — Further not affording applicants 
the opportunity to answer allegations against them in the report and cutting off avenue of appeal was a denial of natural justice — 
President also found that as Applicants were candidates in union elections and the Conference report could be used to discredit 
them in those elections, the report constitutes an election irregularity in that it is unlawful use of union resources in an election — 
President found conference report, union executive and union president all to be in breach of union rules — Granted — 
Unions  

Application pursuant to Regulation 93 of Act to set aside proceeding and order which varied Award — Applicants claimed provisions 
of Regulations 10 and 11 were not followed thus they were unaware ofproceedings and this amounted to a denial of natural justice 
— Respondent denied claim and agreed that employees concerned would be without award coverage should application succeed 
— Commission found in favour of Applicant but with the instruction that position of employees covered by the Award remain 
unaltered until matter is finally determined — Granted — Hospitality  

(idvii) 
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NEXUS - 
Application to vary Award re widened "definition" ofcontinuous service in Annual Leave clause — Applicant argued it merely sought 

toextend an industry standard to the subject Award — Respondent and CWAI intervening argued claim was outside Wage Fixing 
Principles and that subject Award was not a Building Industry Award — Commission found existing Award provisions did not 
mirror those of the Building Industry — Dismissed — Construction  

Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 
sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal of the word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

'Claim re wage increases and improvements in conditions beyond Second Tier Wage Ceiling — Applicant Union sought nexus with 
Government counterparts — CICS rejected nexus, however found that wages and conditions should be adjusted in line with work 
value increases — Ordered Accordingly — Health/Welfare   

'Application to vary Award by consent — Wages — Parties sought once and for all "catch up" increase in wages — CICS found that by 
all relevant comparisons the employees concerned had been seriously prejudiced for apparently bureaucratic reasons and that 
simple fairness required a proper nexus for wages be established — Granted — Catering   

Applications to vary Awards re travelling allowances — Commission found proposed variation sought to align instant awards' 
travelling allowance provisions with that of their parent award which had been recently varied in accordance with the Wage 
Fixing Principles — Granted — Health Administration   

Application to vary Award by consent — Parties sought increase in salaries on the basis of a Structural Efficiency Agreement — 
Commission took the view as expressed in the Building Trades Case and found that the parties had done enough to justify the first 
instalment under Structural Efficiency Principle — Commission found it not inappropriate to adjust the lower rates in the Award 
by a quantum of$15.00becauseofthenewcareer structure dependent in part on such adjustments — Public Transport— Granted 

Dispute re wages for new classification in award — Parties are in agreement on the definition, duties and responsibilities of classifica- 
tion — Commission found claim to fall within the Work Value Principle of State Wage Principles — Commission having regard to 
submissions and material and inspections undertaken determined the appropriate quantum — Ordered Accordingly — Power/ 
Energy    

ON CALL — 
Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 

employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

ORDER - 
■•Application for stay of order re implementation of 38 hour week, pending appeal — Applicants claimed inter alia that their business 

operations would be prejudiced in the event that the appeal was successful and the matter remitted for further hearing — 
Respondent argued implementation of 38 hour week could be altered to comply with any possible new order and that there was 
sufficient flexibility within the order in any case — Furthermore Respondents argued Applicants had shown total disregard for 
the Commission by being in breach of the order — President stated it would be neither an act of equity or good conscience to 
exercise discretion in favour of Applicants, in this case, when they had decided not to comply with an order of the Commission — 
Furthermore President considered the dispute was not whether the 38 hour week would apply but when and what offsets might be 
achieved — President found no real harm or convenience to the Applicants — Dismissed — Hotel (Clerks)   

Application to vary Awards re Wages — Special Case Status previously granted within bounds of Structural Efficiency — Parties 
sought order enabling interim increase in rates pending find resolution of matter — CICS found parties had heeded 
Commission's "counselling" and examined award variation proposals to date — granted — Health   

'Application for enforcement of Commission direction to Respondent re industrial action — Respondent admitted breach of Order 
and breach of prevention of disputes procedure in award — Full Bench examined nature of proceedings under section 84Aand 
found that this dispute was a one-off protest ostensibly caused by the actions of another employer — Having regard to seriousness 
of contravention and mitigating circumstances Full Bench issued caution — Proven — Iron Ore \  

•Applicant Union sought declaration that the circulation to all union members ofan addendum to the agenda of the union's annual 
conference would be sufficient compliance with an order of the President so as not to render an election for executive officers null 
and void — Granted — Unions   

Claim re restrictive work practice — Applicant sought order that union remove its"hardhat" notice and reaffirm the general principle 
of Award that employees may be required to work as directed, subject to competency and regulatory requirements — Commission 
found nothing in Award which fetters the right of the Applicant to direct its employees to do the work in question in the manner it 
proposes and reiterated that there was nothing which established that the practice perse is unsafe — Granted — Iron Ore   

Dissenting opinion re order directing union to cease industrial action — Government School Teachers Tribunal member reviewed 
authority and expressed opinion that order did not achieve nor was necessary to achieve the purposes of section 44{6)(ba) of the 
Industrial Relations Act — Order by Majority — Education  

Application pursuant to Regulation 93 of Act to set aside proceedingand order which varied Award — Applicants claimed provisions 
ofRegulations 10 and 11 were not followed thus they were unaware of proceedings and this amounted to a denial of natural justice 
— Respondent denied claim and agreed that employees concerned would be without award coverage should application succeed 
— Commission found in favour of Applicant but with the instruction that position of employees covered by the Award remain 
unaltered until matter is finally determined — Granted — Hospitality  

OVERTIME — 
Application to vary Award by consent re overtime — Parties sought to clarify the interpretation of a clause in an Award to clearly 

prescribe that for overtime purposes each day shall stand alone — Commission found that the claim accorded with standard 
government overtime provisions and that the additional costs were minimal — Granted — Education/Research  

'Application to vary Award re: Overtime Meal Allowance and Annual Leave — Claim for quartum increase in Meal Allowance not 
disputed — Applicant Union further sought for provision of Meal Allowance to be as for the Award of the majority of employees 
in a workplace — Respondent argued that there was nothing special in the circumstances of the claim and that the Award applied 
to a much broader scope than the people or Respondents noted — Commission in Court Session found Award had its own 
particular basis of wages and condition quantum and that to correct a problem in one area only of its application could lend to 
major problems in the majority of other industries to which it applied — Commission in Court Session reviewed authorities 
relating to the claim to include long service leave as leave counting for the purposes of annual leave and found such a provision to 
be a standard of the Commission — Granted in Part — Various  
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CUMULATIVE DIGEST—continued 

overtime —continued 
Application to vary award by consent re overtime records and Meal Allowance — Applicant Union sought to overcome an anomaly 

and clearly define the occasions when while an employee was entitled to partake of a meal break and be supplied with a meal when 
engaged on overtime duty — Applicant argued claim brought the provisions in line with a Commission standard — Respondent 
consented on condition that Applicant commit itself to variation being part of a package of Award restructuring — Commission 
found increase in allowance allowable under new allowances provision of the principles — Furthermore new provision was in 
public interest and reflected the exigencies of the workplace — Granted — Police  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health       

Application for declaration of true interpretation of award re whether shift loadings are included for the purposes ofcomputing over- 
time — Respondent argued the existence of a general principle against the payment of double penalties, however, whilst this 
principle is long established and widely recognised it cannot override the express terms of a particular award which in this case 
says that overtime on shift work "shall be based on the rate payable for shift work —■ Declaration made in terms of Application — 
Aerated Water and Cordial Manufacturing  

Conference referred re dispute over commuted allowances — Parties reached agreement and sought ratification of an allowance to be 
paid in lieu of overtime and shift penalties — Commission found that there had been a valuable activity at the prompting of the 
Commission, in complete accord with the Structural Efficiency Principle — Allowance was in essence a device for paying exist- 
ing allowances more conveniently — Commission further found a transfer and rotation policy addressed an anomaly where 
employees might have received an allowance to which they could not establish a claim — Granted Welfare Institutions .... 

Claim re alleged failure to pay contractual entitlements — Applicant claimed non-payment of overtime calculated at penalty rates — 
Respondent claimed that the calculations were in error and not in accordance with company's overtime policy — Furthermore. 
Respondent argued. Commission's jurisdiction would be contrary to the terms of the contract — Commission found that it did 
have jurisdiction to hear and determine the matter — However Applicant had not established that there was a benefit in the 
contract for what was claimed — Dismissed — Mining  

PART-TIME - 
Payment of pro rata long service leave sought — Break had occurred in employee's part-time service — Board found employee had 

completed lOyears service since break and was entitled to part-time equivalent of long service order Long Service Leave Standard 
Provisions — Granted — Transport (Passenger)  

Employee dismissed for alleged altercation with another employee and insubordination — Applicant Union denied allegations, 
claimed dismissal unfair and sought reinstatement — Respondent argued employee was a disruptive influence and employee's 
performance poor — Commission found in favour of Applicant and that warning in poor performance had not been given as 
required by employer's staff code of conduct — Granted — Hospitality  

Application to vary Award by consent increasing wage rates for part-time employees — Applicant Union claimed wage rates for full- 
time academics had been adjusted and should reflect upon the part-time academic salaries prescribed in the Award — 
Commission found the variation of an Award could be varied if not previously varied — Furthermore no extra claims 
commitment has been included — Granted — Education  

PENALTY RATES — 
application to vary award by consent — Parties sought to replace percentage Shift Allowance with a flat money allowance and 

argued for a Special Case — CWAI intervened and argued that the resultant increase in conditions of employment was not based 
on merit and could flow on to other Industry sectors — CICS examined history of case and found a Special Case existed — 
Conferences were held before Commission to scrutinise proposed variation under the Principles and then CICS heard further 
submissions — CICS stated industrial action was reprehensive and had no bearing on final judgment — CICS found proposed 
variation to generally be consistent with the Principles and a first step in Structural Efficiency — However CICS was not 
convinced the matter was of such urgency or special nature as to allow an operative date such as to override the main objective of 
the Principles — Granted in Part —Health Care  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health     

Conference referred re dispute overcommuted allowances — Parties reached agreement and sought ratification of an allowance to be 
paid in lieu of overtime and shift penalties — Commission found that there had been a valuable activity at the prompting of the 
Commission, in complete accord with the Structural Efficiency Principle — Allowance was in essence a device for paying exist- 
ing allowances more conveniently — Commission further found a transfer and rotation policy addressed an anomaly where 
employees might have received an allowance to which they could not establish a claim — Granted — Welfare Institutions .... 

PRINCIPLES - 
Application to vary Award reannual leave to accrue during long service leave — Applicant argued provision had a historical basis and 

that Commission had already recognised long service leave did not break continuity of service required for accrual of annual 
leave — Respondent argued no case to answer as matter was serious enough to require evidence — Respondent further argued 
many Awards did not have provision and Conditions of Employment Principle prohibited variation unless it was a flow-on of a 
recognised standard provision — Commission found case to be answered — Commission considered Conditionsof Employment 
Principle clarified question as was the provision a standard of the Commission — Commission referred to authorities and found 
in favour of Applicant — Granted — Building  3Consent claim for variations to awards including wage increases arising from conference application — Parties sought ratification of 
agreement on award restructuring in accordance with Structural Efficiency Principle — COWAI intervened pursuant to section 
50 of Act — CICS reviewed tests set out in Structural Efficiency Principle, analysed agreement and found agreement satisfied tests 
— Granted — Health Care  

Application for Second Tier wage increase — Commission found that Union had not satisfied requirement of the Principles of 
identifying cost offsets and/or structural efficiency changes for Award to be amended to provide a four per cent increase — 
Dismissed — Accounting (Clerks)   2Appeal against interim order arising out of conference and granting four per cent second tier wage increase pending final arbitration 
of new award — Appellant argued a number of grounds including that the Commission was not empowered to vary section 32 
orders pursuant to section 44(6)(ba) until the arbitration of the separate proceedings had concluded and that the order was issued 
contrary to Wage Fixing Principles — Full Bench found appeal to be incompetent as it had not been established that matter wasof 
such importance that in the public interest an appeal should lie (section 49(2)] — Full Bench further found that even if appeal had 
been competent it would have failed asCommisison made noerrorsoflaworfactoranymiscarriageofdiscretion — Dismissed — 
Iron Ore  !  
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PRINCIPLES —continued 
^Appeal against decision of Commission at (68 WAIG 2069) to vary an Award to establish a new tally rate — Appellant claimed 

Commission had erred in that it inter alia failed to considerdetrimental effects to the employees immediately concerned —Further 
the decision was not in accordance with the existing provisions of Award and contrary to the First Awards and Extension to 
Existing Awards Principle — Also Appellant argued Commission had incorrectly applied previous decision of Full Bench and 
applied incorrect methodology in establishing the tally rate — Respondent argued decision was within the Award structure and 
not contrary to evidence — Full Bench applied principles relating to reviews of discretionary judgment as prescribed by Appeal 
Court —Full Bench found that Commission had correctly reviewed mmtrdenom on the evidence before it. however had erred in 
its methodology in establishing the specific rate — Furthermore. Commission had failed to give sufficient weight to certain 
evidence — Full Bench gave guidelines to be considered in further hearing and determination — Upheld — Meat Industry 
(State)   

'Application for variation to public section awards re locality allowance — Parties consented to adjustment in line with consumer 
price index — CICS noted application was within the Allowances Principle and that the proposed change was merely to reflect the 
increased cost of living — General Order issued with updated list of awards — Granted — State Government   

'Appeal against decision of Commission (69 WAIG 1529) togrant variation to award by allowing reduction in standard hours to 38 per 
week — Appellant claimed denial of natural justice had occurred insofar that it had not sufficient opportunity to be heard — Full 
Bench reviewed pertinent authorities rc>"natural justice" and found that the Appellant had been given every opportunity to put its 
case thus there was no denial of natural justice — Further. Full Bench found no evidence of the Commission's discretion having 
miscarried so grounds of appeal had not been made out — Dismissed — Hospitality  

'Application for amalgamation of two existing awards into one new award and for the removal of wage differential between different 
catcgroies of hairdressers — Commission in Court Session examined recent changes in duties of hairdressers in the light of both 
the Work Value Principles and Structural Efficiency Principle and found differential should remain — Granted in Part — 
Hairdressing  

Application for award variation re four per cent second tier wage increase. 38 hour week and maternity leave — Applicant Union 
sought phasing in of four per cent increase with retrospective dates, and date of hearing as operative date for 38 hour week — 
Commission found Wage Principles did not envisage for second tier wage increases prior to implementation of offsets and as for 
38 hour week, set an operative date which allowed time for necessary adjustments to meet requirements of the Order — Ordered 
accordingly — Dry Cleaning/Laundry  

'Application to vary award by consent — Parties sought to replace percentage Shift Allowance with a flat money allowance and 
argued for a Special Case —CWAI intervened and argued that the resultant increase in conditions ofemployment was not based 
on merit and could flow on to other industry sectors — CICS examined history of case and found a Special Case existed — 
Conferences were held before Commission to scrutinise proposed variation under the Principles and then CICS heard further 
submissions — CICS stated industrial action was reprehensive and had no bearing on final judgment — CICS found proposed 
variation to generally be consistent with the Principles and a first step in Structural Efficiency — However CICS was not 
convinced the matter was of such urgency or special nature as to allow an operative date such as to override the main objective of 
the Principles — Granted in Part — Health Care  

'Claim for a Special Allowance for employees training fellow employees at the request of employer—Parties reached agreement and 
sought approval of the Commission as a Special Case — Parties detailed Functional Review, re-organisation of enterprise and the 
leaching function of "expert workers" — Commission in Court Session considered claim under New Allowances and Work Value 
Changes Principles — Commission found claim to be consistent with the Principles and particularly the Structural Efficiency 
Principle — Granted — Printing  

'Application for a New Award by consent — Applicant Union sought new professional classification and salary rates as the second 
stage in arrangement in negotiating the existing Award — Applicant argued for a special case to be recognised and that its 
previous acceptance of depressed salary rates warranted recognition — Respondent presented evidence as to how new award 
arrangements were part of the restructuring of the industry — Commission in Court Session limited its consideration of the 
Application to the question of a Special Case — Commission in Court session accepted the parties submissions and evidence as to 
the true nature of the arrangements — However. Commission in Court Session agreed with CWAI. intervening, that an argument 
which seeks to build the recognition ofan anomaly or inequity upon the absence of an equitable base and thereby achieve special 
case status is an exercise in semantics — Granted in Part — Surveying   

'Application to vary Wages clause of an Award — applicant Union sought increase rates for specific classifications and to insert a new 
classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible flow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment —Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

Application to vary Awards re Wages — Special Case Status previously granted within bounds of Structural Efficiency — Parties 
sought order enabling interim increase in rales pending find resolution of matter — CICS found parties had heeded 
Commission's "counselling" and examined award variation proposals to date — granted — Health   

'Claim for award variation — Applicant claimed increase in base wage rale for all classifications on the basis of increased work value 
and for factors specific to industry subject to award which constitute "Special Case" status — Commission in Court Session 
accepted that this was a special case but emphasised that Structural Efficiency must take precedence — Commission in Court 
Session found the increase sought to be a step in award restructuring but was not prepared to vary base rate — Commission in 
Court Session ordered additional payment on understanding that there were no undeclared over award payments and that this 
would not prejudice final determination of award rates under Structural Efficiency Principle — Granted in Part — Mineral Sands 

Applications to vary award and orders by consent — re money amounts of contribution to superannuation fund — Operative Date 
disputed — Applicant Union argued that when agreement with the industry was reached was the appropriate operative date — 
Respondent argued Commission could not grant retrospectivity unless there were special circumstances as envisaged by section 
39 of the Industrial Relations Act — Commission reviewed Superannuation Principle. Act. Authority and the background 
including procedures of the instant matter — Commission found a date of operation earlier than the date of decision was 
warranted and did not damage the Principles — Granted in Part — Manufacturing /Furniture   

Conference referred for hearing and determination re claim for a nine day fortnight rather than a 19 day month — Applicant union 
argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case — Applicants argued furtherthat the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale: cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
Intervenors argued on the basis of potential fiowons. industry standards, costs, client demands, inter alia, and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award—Taking all factors into account, the Commission found the Applicant union had not met the test of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  
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PRINCIPLES —continued 
Application to vary Award re new provision for additional payments for performing "internal relief and variation of rates for casual 

employees performing "external relief — Applicant employer argued proposed variation was part of an indivisible cost neutral 
package the first of significant restructuring arising out of an agreement — Respondent Union argued the proposed variation to 
casual rates reduced salaries contrary to the defacto wage Principle — Government School Teachers Tribunal found agreement 
did not stand up to the ultimate tests of Structural Efficiency Principle but proposed additional payments were in accordance with 
the Allowances Principle — Tribunal found itself unable to find in favour of the Applicant on the basis of the Respondents 
original consent to the variation of rates to casual workers perse— Tribunal stated that de facto Principle had been "buried" by 
CICS — Tribunal found on merit, it was inequitable and illogical to compress a scale of salaries to which a person progresses by 
virtue of qualifications and experience to a middle of the range salary — Granted In Part — Eduction   

•Proceedings instituted on Commission's own motion to give consideration to issuing General Order giving effect to National Wage 
Case decision of August 1989 —Commission in Court Session adopted Wage Fixing Principles and increased Minimum Wage — 
State Wage Principles provide for "structural efficiency adjustments" comprising two separate wage increases of up to three per 
cent subject to no extra claims commitments beinggiven by unions and inserted in Awards — Commission in Court Session also 
provided for "minimum rates adjustment" forrefixingofwage relativities after awards have been restructured and for "special 
cases" to deal with claims for increases in wages or improvements in conditions which exceed the maximum increases allowable 
— Effected — State Wage Case  

'Appeal against decision of Commission in Court Session (69 WAIG 1924 and 1938) to ratify consent award variations in respect to 
shift and overtime rates — Appellant claimed Commission had failed to adhere to its Wage Fixation Principles (69 WAIG 2412) in 
that it had misapplied the Conditions of Employment Principle and failed to apply the tests required by the Anomalies and 
Inequities Principle — Industrial Appeal Court found that whilst the Anomalies Conference Procedure had been deleted from 
the "Principles" the Anomalies and Inequities Principle was still extant — The Commission in Court Session had erred in law by 
proceeding as if the Anomalies and Inequities Principle were no longer in force and failing to lake that principle into account 
when making its decision — Upheld and referred to Commission in Court Session for further consideration — Health   

Two appeals against decisions of Commission (69 WAIG 1143) re payment of three percent superannuation — Union's appeal was 
against Commission's failure to include the leading hand allowance in the earnings from which superannuation payments would 
be calculated — Full Bench found that decision was discretionary and that the Commission's decision had not miscarried — 
Employer's appeal was on numerous grounds including that it was beyond power of Commission to make the order/s it made 
under the sections of the Act it purportedly made them: that it was beyond the power of Commission to order Employer to change 
the terms ofTrust Deed and Provident Fund: that Commission erred in granting superannuation without offsets as in case ofother 
companies after finding the existence of a "standard" amongst iron ore producers in Pilbara: and. that Wage Fixing Principles did 
not require payment of superannuation as the existing "fund" was in excess of that required — Full Bench extensively reviewed 
authorities, sections 32.23.26. 27 and 7 of l.R. Act 1979 and the Interpretation Act 1984 — Full bench found orders made were 
within powers of Commission and its interpretation of the Wage Fixing Principles was open to it — Both appeals dismissed — 
Iron Ore   

Applications to vary Awards re wage increase pursuant to Structural Efficiency Principle — Public Service Arbitrator examined 
agreement of parties, which included, inter alia, the introduction ofbroadbanding. scope for multiskilling. more flexible working 
hours and changes to other provisions in line with the Public Service — PSA found substantial benefits to both employers and 
employees at very little cost, which was within the spirit and letter of the Structural Efficiency Principle — Granted — 
Health     

Applications to vary Awards — Parties sought rates of pay increases in accordance with Structural Efficiency Principle — 
Commission reviewed dicta of principle and having regard that parties were expected to present a single award to replace existing 
three and non-award measures already implemented, found that they had done enough to comply with the Principles — 
Commission expressed concern in applying the $15.00 quantum to certain levels of employee and required amendments to 
incorporate flexibility in adjustment of hours of work — Granted — Police  

Settlement of dispute re pay claim — Parties sought ratification of three percent or $ 15.00 as first instalment pay increase on the basis 
of a settlement wherein parties had reached agreement on certain aspects of a Conditions of Work Agreement — Commission 
considered agreement and also put restructuring in the light of the Structural Efficiency Principle — Commission found that 
although agreement was a tenuous one, on the face of it. it justified the salary adjustment sought, with future restructuring to be 
examined on application for the second instalment of the claim — Granted — Education   

Appeal against decision of Commission at (69 WAIG 2206)r<?grantingofsitc allowance — Appellant argued decision ofCommission 
is contrary to the substantial merits of the case and submitted grounds of appeal on a number of issues — Full Bench found from 
evidence Commission had not erred in fixing the quantum which it did and furthermore, no attempt was made to persuade Full 
Bench that allowances were not payable in this case as a matter of pure principle — Dismissed — Construction  

Application for variation to award — Application to amend award list ofgovemment officers not covered by scope of a ward — Parties 
were in agreement — Commission found in favourof exclusion in Award being deleted and addressed the Wage Fixing Principles 
— Granted — State Government  

Claim re wage increase — Applicant sought four per cent increase pursuant to Second Tier — Parties were in Agreement — 
Commission noted with concern parties agreement to establish committees to inquire into ways and means of achieving 
efficiency rather than implementing them — Commission reiterated that spirit of the Principles is that changes should be real so 
that efficiencies can take place — Granted — University Administration  

Application to vary Award by consent — Parties sought increase in salaries on the basis of a Structural Efficiency Agreement — 
Commission took the viewas expressed in the Building Trades Case and found that the parties had done enough to justify the first 
instalment under Structural Efficiency Principle — Commission found it not inappropriate to adjust the lower rates in the Award 
by a quantum of $15.00 because of the new career structure dependent in part on such adjustments — Public Transport — 
Granted  

Application to vary Awards (3) re superannuation referred to CICS pursuant to section 27(1X0 of Industrial Relations Act — 
Applicant Unions sought common rule effect to occupational superannuation on the basis that it was a "mopping up" exercise 
and the most orderly and rational basis for implementing what was argued to be an entitlement — Respondents argued common 
rule approach to superannuation could not adequately address the diversity of needs that exist in the range of industries covered 
by the Awards — Furthermore. CWAI argued that there were no special circumstances as identified in the Security Industry 
Superannuation Case — CICS reviewed Principles, Authorities and the number of enterprise and industry superannuation 
agreements in the areas of employment covered by the awards — CICS found no overriding impediment to common rule super- 
annuation and that a protracted company by company approach would render, in many instances, the availability of the benefit 
so remote as to be illusory — CICS further dealt with operative dates, no reduction provision and an exemption — Granted — 
Various  

Application to vary Award re 38 hour week — Parties agreed significant changes would result in work practices and a degree of 
flexibility had been achieved — Furthermore the ordinary hours would be broadened and worked in shifts — Commission found 
the claim not only satisfied the Standard Hours Principle it was also consistent with the Structural Efficiency Principle — The 
proposed changes have the potential for increased efficiency and minimal costs — Granted — Dentists  

Application to vary Awards by consent re wages — Parties aimed at implementing the objects of the Structural Ef iciency Principle 
into the Private Health Care Industry — Furthermore the parties are preserving a generalised nexus in wages and conditions with 
a broad-banding exercise thus reducinga multiplicity of classifications — Commission found the parties have complied with the 
requirements of the Structural Efficiency Principles — Ordered Accordingly — Health Care   

Application to vary Award by consent increasing wage rates for part-time employees — Applicant Union claimed wage rates for full- 
time academics had been adjusted and should reflect upon the part-time academic salaries prescribed in the Award — 
Commission found the variation of an Award could be varied if not previously varied — Furthermore no extra claims 
commitment has been included — Granted — Education  
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PROCEDURAL MATTERS — 
^Question of law re whether a clause in a proposed consent order would create an offence under the Industrial Relations Act — 

Applicant Union argued matter should be remitted back to Commission at first instance as necessary findingsof fact had not been 
made — Respondent notified that it no longer consented to the clause in question — Full Bench found that the whole basis of the 
question oflaw referred had been removed unilaterally and the question was possibly no longer germane to the decision of the 
Commission at first instance — Remitted — Hydraulic Engineering  

Claim for termination payment — Respondent notified Commission in writing that it was in liquidation and contended proceedings 
against it stayed without leave of Supreme Court — Commission provided opportunity for Applicant to present submissions on 
the matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies (Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struct Out — Recreation  

2Appcal against decision of Magistrate to dismiss complaints re underpayment of award — In that matter the employee worked the 
hours shown on a roster which were subsequently copied into the time and wages records from which wages were calculated — If 
employee worked other than hours on roster he informed officer manager who made appropriate adjustment to time and wages 
records — Employee gave evidence that on occasion he did not work rostered hours but could not say exactly when and Magistrate 
held this created an element of uncertainty and thus on the balance of probabilities it could not be proved when employee worked 
— Full Bench reviewed authorities and found that it was more probable than not that the record was an accurate record ofthe time 
and hours worked, there was no other ingredient not proven and that Appellant had discharged its onus — Upheld — 
Security  

•Application that order of Commission in Court Session being appealed to Industrial Appeal Court be not stayed as required by 
Regulation 6 pertaining to Industrial Appeal Court — The Confederation of Western Australian Industry (Inc) appealed order 
made by consent of parties on basis that it would flow on to their members in private sector and the institution of the Appeal 
operates as a stay — As the direct parties to matter were in agreement Judge in Chambers ordered that the proceedings be not 
stayed Granted — Health Care   

••Appeals against decision of Magistrate re breaches of award — Appellant claimed Complainant Union had failed to produce 
evidence to discharge its onus of proving itscase for some charges and the time and wages records which were relied on as evidence 
in other charges had not been proved to be correct — Full Bench found that time and wages records produced from an employers 
own custody and maintained by it as a duty under an award and complied within its own knowledge hprimofacie evidence against 
and employer in the absence of evidence to the contrary as to the entries therein — the only evidence impugning the time and 
wages record had not been accepted by the Magistrate which he was entitled to do — Full Bench further concluded that once time 
and wages had been accepted as correct then the burden of proof on the Complainant was capable of being discharged and the 
Magistrate then found that it was — Dismissed — Security  

"•Application to cancel stay order — Applicant wished to discontinue appeal and sought to be allowed to make payments in 
accordance with original decision — President examined ability to entertain application — President found Notice of 
Discontuance not applicable to appeal — Appeal had to be dismissed by consent which would settle matter of the stay — 
Dismissed — Metal Trades  

Applications to vary award and orders by consent — re money amounts of contribution to superannuation fund — Operative Date 
disputed — Applicant Union argued that when agreement with the industry was reached was the appropriate operative date — 
Respondent argued Commission could not grant retrospectivity unless there were special circumstances as envisaged by section 
39 of the Industrial Relations Act — Commission reviewed Superannuation Principle. Act. Authority and the background 
including procedures of the instant matter — Commission found a date of operation earlier than the date of decision was 
warranted and did not damage the Principles — Granted in Part — Manufacturing/Furniture   

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 ofthe Industrial Relations Act defines an industrial matter to include conditions which a re to take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   

PROMOTION APPEAL - 
Assistant Foreman. Fitting — Recommending Authority argued PAB did not have jurisdiction to determine an appeal against a 

temporary position — PAB reviewed section SOX SOY and 80ZA of the Industrial Relations Act and found that the wording in the 
definition of "office" excluded any Office or position that was temporary — Dismissed — Westrail  

PUBLIC HOLIDAYS — 
Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 

sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal ofthe word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

PUBLIr INTEREST - 
Claim re payment for time away from work while attending stop work meetings — Applicant Unions claimed payment would promote 

structural efficiency — Commission was not persuated by the applicants proposition that there would be a negative cost impact 
for the respondent — Commission found that applicant had not discharged the onus to make out a case — Dismissed — 
Electrical/Power  

Application to vary award by consent re overtime records and Meal Allowance — Applicant Union sought to overcome an anomaly 
and clearly define the occasions when while an employee wasentitled to partake ofa meal break and be supplied with a meal when 
engaged on overtime duty — Applicant argued claim brought the provisions in line with a Commission standard — Respondent 
consented on condition that Applicant commit itself to variation being part of a package of Award restructuring — Commission 
found increase in allowance allowable under new allowances provision of the principles — Furthermore new provision was in 
public interest and reflected the exigencies of the workplace — Granted — Police  

'Application for General Order prescribing minimum entitlement to four weeks annual leave, an additional week of annual leave for 
seven day shift workers, 17.5 per cent annual leave loading and two weeks sick leave for employees not covered by awards — 
Minister for Labour supported application in terms sought by Applicant — COWAI and AMMA opposed application — 
Majority ofCommission in Court Session rejected claim for sick leave as it was not satisfied that the "existing boundaries between 
the common law and statutory provision of sick leave ought to be varied by General Order" — Claims for 17.5 percent loadingand 
the additional weeks' leave for seven day shift workers were rejected as lacking in merit — It was. however, considered to be in 
interests of award-free employees and community as a whole for Commission to prescribe minimum conditions of annual leave 
— Granted In Part — General Order  
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CUMULATIVE DIGEST—continued 

REDUNDANCY/RETRENCHMENT - 
Claim for termination payment — Respondent notified Commisison in writing that it was in liquidation and contended proceedings 

against it stayed without leave of Supreme Court — Commission provided opportunity for Applicant to present submissions on 
the matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies (Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struck Out — Recreation  

Employee retrenched due to alleged lack of work — Applicant Union claimed unfair dismissal and sought reinstatement without loss 
of earnings and continuity of employment — Respondent argued the employees services had been no longer required thus the 
contract of employment had ended — Commission found on the balance of probabilities that the applicants contract of 
employment had been terminated due to a shortage of work and that there was no substance to the allegation that such action was 
unfair — Dismissed — Brickworks  

Claim rf redundancy payments — Union sought two weeks pay for each year of service in excess of four years in addition to an agreed 
package — Union argued on the basis of comparisons and a General Order of the Commission — Commission found 
Termination Change and Redundancy Case recognised the greater length of service with an employer as requiring increased 
payment to an employee made redundant — Commission further noted costs to employer — Granted in Part — Health   

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 of the Industrial Relations Act defines an industrial matter to include conditions which arc to take effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   

Application for stay of proceeding re redundancy payments pending appeal — Appellant argued seriousjurisdictional question to be 
determined — President found that the balance of convenience favours appellant and serious question to be tried — Granted — 
Bakery  

REGISTRATION - 
Application for registration of employer organisation to cover the real estate industry — Full Bench found, application was not 

authorised in accordance with the rules of the applicant — Furthermore members had not been adequatley in formed of intention 
to apply, proposed rules and right to object — Full Bench found members employers were from one real estate franchise group 
and that such a registration would not promote goodwill in the industry— Furthermore. Full Bench found danger ofovcrlapping 
eligibility for membership — Dismissed — Real Estate/Unions   2939 

Conference referred for hearing and determination re claim for redundancy package in excess of that offered by employer — 
Respondent employer argued Commission did not have jurisdiction to issue order sought — Commission reviewed authorities 
and found that redundancy occurs when an employer no longer requires the work that an employee/s performed to be done at all 
— Further, section 7 of the Industrial Relations Act defines an industrial matter to include conditions which are to lake effect after 
the termination of employment — Commission further found Respondent's objection to the Constitution of the Commission at 
the hearing was made out of time — Commission found Respondent's offered redundancy package conflicted with redundancy 
principle in so far as payments for years of service were concerned, but otherwise aligned with contemporary standards — 
Granted In Part — Baking   3132 

REINSTATEMENT - 
Application forstay of order to re-employ a dismissed employee, pending Appeal — Applicant argued no great prejudice to employee 

if stay granted and that a successful appeal would be rendered nugatory if there was a reinstatement — Furthermore, on 
convenience the status quo should remain — Respondent argued, inter alia, that the appeal was not a serious matter to be tried and 
that Regulations had not been complied with — President referred to Stott's case and found in favour of Respondent — Dismissed 
— Housing  

Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 
allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view than in claims of 
unfair dismissal before the Commission perse — The decision to dismiss was to be reviewed de novo on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left too many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

Claim re unfair dismissal seeking re-employment and payment of'lost' entitlements — Applicant claimed permanent employment 
was offered and accepted and subsequent dismissal was summary and unfair — Respondent opposed claim and argued 
employment had been casual, no new contract of service had existed, therefore Commission had no jurisdiction — Commisison 
found on evidence Manager of Respondent had established a new contract of service — Commission further found no 
misconduct identified, hence in favour of the Applicant — Granted — Hotels   

Applicant claimed unfair dismissal and nsought reinstatement — Respondent apposed claim and alleged Applicant to be 
untrustworthy on the basis of a garnishee order against the Applicant — Furthermore. Respondent cited conduct relating to 
absences from work and failure to disclose a criminal record as matters to justify termination — Commission found Applicant 
was summarily dismissed and that the dismissal was harsh and oppressive — Furthermore, Commission was not persuaded in 
the course of hearing the matter, that it should refuse the relief sought — Granted — Fabric Wholesalers   

Employee terminated due to insubordination — Applicant claimed unfair dismissal and sought reinstatement — Respondent argued 
applicant had misled, deceived and failed to accept authority of manager — Furthermore Appliant was reprimanded with a 
formal warning letter and given the opportunity to resign — Commission found dismissal was not unfair or unlawful as warning 
to cease such conduct of undermining supervisor's authority and reluctance to accept authority went unheeded — Dismissed — 
Pharmaceutical Sales  

Claim re-unfair dismissal seeking reinstatement or payment for remainder of term of contract — Applicant argued termination was 
without justification as it was to his disadvantage to renegotiate his term of appointment — Commission found that the 
Respondent had lawfully exercised options available when reviewing the contract of employment — Furthermore Commission 
found that the termination did not constitute as an unfair dismissal as applicant declined to co-operate in correcting the 
deficiencies which the Respondent perceived existed — Dismissed — Sport/Recreation  

Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 
inefficiency were vague and nebulous and furthermore there was a lack of notification and counselling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss of benefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed  

(liii) 
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CUMULATIVE DIGEST—continued 

REINSTATEMENT —continued 
Employee terminated for unsatisfactory work performance — Applicant Union alleged employee was unfairly dismissed — 

Respondent argued applicant had been warned on a numberofoccasions — Commission found from evidence that the employee 
had been given every opportunity to improve work performance and as such dismissal was not unfair — Dismissed — Retirement 
Homes  

Employee terminated for unsatisfactory work performance — Applicant Union claimed employee had been unfairly dismissed and 
sought reinstatement without loss of entitlements — Commission found from evidence that employee had an attitude of non- 
cooperation towards his superiors and fellow employees and would not accept lawful instructions and determined that 
termination was not unfair — Dismissal — Hospitality  

Claim re unfair dismissal — Applicant alleged constructive dismissal was unfair in all the circumstances and sought reinstatement — 
Respondent argued the Applicant had become an unsatisfactory employee and the final straw had been the maladministration of 
drugs, to a patient — Commission found from evidence that applicant was warned of her behaviour, but to no avail therefore 
dismissal of applicant as an unsatisfactory employee was not unfair — Dismissed — Nursing Homes  

Application for reinstatement on the grounds of unfair dismissal — Applicant alleged victimisation and a constructive dismissal — 
Respondent argued that a fair and proper approach had been taken to employment difficulties which occurred with the Applicant 
over the employment period — Commission found Applicant had terminated the contract of service — Furthermore that the 
Respondent had done everything to assist the Applicant in discharging duties — Commission also commented on representation 
of Parties and possibly vexatiousness of Application — Dismissed — Education   

Claim re unfair dismissal — Applicant Union claimed employee had been unfairly and summarily dismissed and sought reinstate- 
ment without loss of entitlements — Respondent argued employee had abandoned employment — Commission found employee 
had terminated the contract of employment — Dismissed — Child Care  

Employee summarily dismissed for alleged poor time keeping—Applicant claimed dismissal was unfair and sought reinstatement — 
Respondent argued right to set policies concerning lateness and to enforce them — Commission found from evidence that 
conduct of Applicant had not been such that would have created a fundamental breach of contract and that dismissal was 
summary in nature and unfair — Granted — Mining  

Conference matter referred re unfair dismissal — Applicant Union claimed the employee was dismissed from his employment 
because of instigating actions against the Respondent in the Commission — Respondent claimed he effectively gave notice to the 
employee and had offered him casual employment even though the employee was allegedly at loggerheads with his superior and 
that there was no future with the Respondent — Commission found a problem existed between the employee and his superior and 
that the employee architected his own fate by resuming employment at a casual rate — Dismissed — Hospitality  

Claim re unfair dismissal seeking reinstatement — Applicant claimed to be an efficient and effective employee but was badgered by 
superiors and was the subject of management by fear — Respondent argued Applicant needed to improve work performance or 
else they would have to part company —Commission found that the dismissal was not unfair and from evidence Applicant had 
not performed to expectations, he had not canvassed often enough or vigorously enough and was too often in the office — 
Dismissed — Sales  

Claim re unfair dismissal/contractual entitlements — Applicant sought reinstatement or one week's pay in lieu of notice — Applicant 
argued events prior to the termination had affected work performance, therefore dismissal was unfair and the termination 
procedure followed had not conformed with the employees' handbook — Respondent claimed Applicant had been warned to 
improve poor work performance — Commission found appropriate warnings had been issued and Respondent did not unfairly 
exercise the right to terminate the employee's services — Dismissed — Hospitality   

SAFETY — 
Applicant Union claimed written final warning to employee regarding unsafe driving in the course of employment was unfair and 

sought its withdrawal and lost overtime arising from the matter — Applicant argued employee had done nothing to warrant 
counselling and that the matter had been blown out ofall proportion — Respondent opposed claim and argued that an incident of 
unsafe driving had occurred and that the employee had been previously reprimanded for a similar act — Commission found on 
evidence no doubt that employee was careless to some degree of the vehicle driven — However Commission further found it 
probable that other matters not addressed to the employee at the lime lead to the warning and hence its unequivocal nature was 
unfair — Granted in Part — Mining (Iron Ore)   

Conference referred for arbitration re Dispute over Manning Levels — Applicant sought declaration to effect that it had the right to 
determine manning levels on a particular train — Respondent argued that an additional passenger car to the usual train consist 
required an additional employee skilled in safe working — Furthermore Respondent claimed Applicant had attempted to force 
an untrained employee rostered in the additional car to perform the work of the suitably trained employee — Commission 
examined evidence and found Respondent Union had not discharged the onus of establishing its claim or that the Applicant 
acted harshly or oppresively — Granted — Railways  .)  

Conference referred for hearing and determination reclaim for a nine day fortnight rather than a 19 day month — Applicant union 
argued that a decision of the Australian Conciliation and Arbitration Commission indicated the principles which should guide 
the Commission in the instant case — Applicants argued further that the nine day fortnight best suited the business by: increased 
efficiency through interaction with other employees, decrease in absenteeism, improved morale: cost savings and safety 
improvements — Furthermore that the employers had given undertakings that there would be no unnecessary complaints about 
problems arising from transferring employees from work sites or potential pay and administrative problems — Respondents and 
Intervcnors argued on the basis of potential fiowons. industry standards, costs, client demands, inter alia, and that the Respondent 
had already acceded to a 19 day fortnight in preceding negotiations of the claim, hence eliminating the "middle ground" — 
Commission found the prime consideration relevant to the assessment of the available options to be contained in the Electrical 
Contracting Industry Award—Taking all factors into account, the Commission found the Applicant union had not met the test of 
the obligation to show that the favoured method of a 38 hour week implementation best suited the business of the Employer — 
Dismissed — Electrical Contracting  

Claim re restrictive work practice — Applicant sought order that union remove its "hardhat" notice and reaffirm the general principle 
of Award that employees may be required to work as directed, subject to competency and regulatory requirements — Commission 
found nothing in Award which fetters the right of the Applicant to direct its employees to do the work in question in the manner it 
proposes and reiterated that there was nothing which established that the practice perse is unsafe — Granted — Iron Ore   

SHIFT WORK — 
"Application to vary award by consent — Parties sought to replace, percentage Shift Allowance with a fiat money allowance and 

argued for a Special Case — CWAI intervened and argued that the resultant increase in conditions of employment was not based 
on merit and could flow on to other industry sectors — C1CS examined history of case and found a Special Case existed — 
Conferences were held before Commission to scrutinise proposed variation under the Principles and then C1CS heard further 
submissions — CICS stated industrial action was reprehensive and had no bearing on final judgment — CICS found proposed 
variation to generally be consistent with the Principles and a first step in Structural Efficiency — However CICS was not 
convinced the matter was of such urgency or special nature as to allow an operative date such as to override the main objective of 
the Principles —Granted in Part — Health Care  1924 

(liv) 
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CUMULATIVE DIGEST—continued 

SHIFT WORK—continued 
Dispute re availability of certified first aid personnel — Applicant Union sought order to ensure that a person holding an appropriate 

first aid certificate be on duty or available during all working hours — Applicant argued its necessity due to the nature of work and 
uncertainty of materials, including chemicals, that the workers involved dealt with — Respondent argued the claims ulterior 
motive nature was to have a minority section of its workers to gave full time first aid training in working time — Furthermore 
adequate Occupational Health Safety and measures existed — Commission found on evidence adequate access to an 
Occupational Nurse during normal working hours but not outside those hours — Granted in Part — Railways  

Conference referred re dispute over commuted allowances — Parties reached agreement and sought ratification of an allowance to be 
paid in lieu of overtime and shift penalties — Commission found that there had been a valuable activity at the prompting of the 
Commission, in complete accord with the Structural Efficiency Principle — Allowance was in essence a device for paying exist- 
ing allowances more conveniently — Commission further found a transfer and rotation policy addressed an anomaly where 
employees might have received an allowance to which they could not establish a claim — Granted — Welfare Institutions .... 

Application to vary awards re special provisions for cycle working — Applicant Employers sought to insert new clause into awards to 
introduce cycle working in remote areas as in the GoldminingConsolidatcd Award — Respondent unions questioned the validity 
ofa survey as evidence and argued that the best way to deal with the issues involved was on an ad hoc basis with specific mines as 
and when those mines were brought on stream — Respondents further claimed union notification provision of proposed clause 
was insufficient and provision of compensation for travel expenses was needed — Commission found cycle working to be a fact of 
life in the mining industry and that many small gold mining properties which would otherwise be non-viable had been brought on 
stream using the work cycle process — Furthermore. Commission found adequate protection in clause to cover objections of 
Respondents — Granted — Mining (Gold)   

SICK LEAVE- 
application for General Order prescribing minimum entitlement to four weeks annual leave, an additional week of annual leave for 

seven day shift workers. 17.5 per cent annual leave loading and two weeks sick leave for employees not covered by awards — 
Minister for Labour supported application in terms sought by Applicant — COWAI and AMMA opposed application — 
Majority ofCommission in Court Session rejected claim for sick leave as it was not satisfied that the "existing boundaries between 
the common law and statutory provision of sick leave ought to be varied by General Order" — Claims for 17.5 percent loading and 
the additional weeks leave for seven day shift workers were rejected as lacking in merit — It was. however, considered to be in 
interests of award-free employees and community as a whole for Commission to prescribe minimum conditions of annual leave 
— Granted In Part — General Order  

STAY OF PROCEEDINGS — 
4 Application for stay of order to re-employ a dismissed employee, pending Appeal — Applicant argued nogreat prejudice to employee 

if stay granted and that a successful appeal would be rendered nugatory if there was a reinstatement — Furthermore, on 
convenience the status quo should remain — Respondent argued, inter alia, that the appeal was not a serious matter to be tried and 
that Regulations had not been complied with — President referred to Stott's case and found in favourof Respondent — Dismissed 
— Housing  

Claim for termination payment — Respondent notified Commission in writing that it was in liquidation and contended proceedings 
against it stayed without leave of Supreme Court — Commission provided opportunity for Applicant to present submissions on 
the matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies (Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struck Out — Recreation  

application for stay of order re implementation of 38 hour week, pending appeal — Applicants claimed inter alia that their business 
operations would be prejudiced in the event that the appeal was successful and the matter remitted for further hearing — 
Respondent argued implementation of 38 hour week could be altered to comply with any possible new order and that there was 
sufficient flexibility within the order in any case — Furthermore Respondents argued Applicants had shown total disregard for 
the Commission by being in breach of the order — President stated it would be neither an act of equity or good conscience to 
exercise discretion in favour of Applicants, in this case, when they had decided not to comply with an order of the Commission — 
Furthermore President considered the dispute was not whether the 38 hour week would apply but when and what offsets might be 
achieved — President found no real harm or inconvenience to the Applicants —• Dismissed — Hotel (Clerks)   

'Application that order of Commission in Court Session being appealed to Industrial Appeal Court be not stayed as required by 
Regulation 6 pertaining to Industrial Appeal Court — The Confederation of Western Australian Industry (Inc) appealed order 
made by consent of parties on basis that it would flow on to their members in private sector and the institution of the Appeal 
operates as a stay — As the direct parties to matter were in agreement Judge in Chambers ordered that the proceedings be not 
stayed — Granted — Health Care  

Application to cancel stay order — Applicant wished to discontinue appeal and sought to be allowed to make payments in 
accordance with original decision — President examined ability to entertain application — President found Notice of 
Discontuance not applicable to appeal — Appeal had to be dismissed by consent which would settle matter of the stay — 
Dismissed — Metal Trades  

Application for stay of the operation of whole of a ward pending appeal — Consent matter— President found serious question of law 
to be tried and balance of convenience favoured that granting of a stay in each instance — Provisions of Act complied with — 
Granted — Iron Ore Mining   

Application for stay of proceedings redundancy payments pending appeal — Appellant argued serious jurisdictional question to be 
determined — President found that the balance of convenience favours appellant and serious question to be tried — Granted — 
Bakery  

Application for stay pending appeals re question of jurisdiction in matters of dismissal —• Appellant claimed serious question oflaw 
to be tried and a question of public interest — President found although serious matter to be tried, there would be no 
inconvenience to the Appellant as the former employees were no longer in their employment — Dismissed — Railways   

SUPERANNUATION - 
Claim re outstanding benefits — Applicant claimed he was denied part of his superannuation benefit — Respondent argued that 

applicant was not directly employed by them — Commission found from evidence that claim be dismissed for want of jurisdiction 
as there was no contract of service between the parties — Dismissed   

Applications to vary award and orders by consent — re money amounts of contribution to superannuation fund — Operative Date 
disputed — Applicant Union argued that when agreement with the industry was reached was the appropriate operative date — 
Respondent argued Commission could not grant retrospectivity unless there were special circumstances as envisaged by section 
39 of the Industrial Relations Act — Commission reviewed Superannuation Principle. Act. Authority and the background 
including procedures of the instant matter — Commission found a date of operation earlier than the date of decision was 
warranted and did not damage the Principles — Granted in Part — Manufacturing /Furniture   

Application to vary Awards (3) re superannuation referred to CICS pursuant to section 27(1X0 of Industrial Relations Act — 
Applicant Unions sought common rule effect to occupational superannuation on the basis that it was a "mopping up" exercise 
and the most orderly and rational basis for implementing what was argued to be an entitlement — Respondents argued common 
rule approach to superannuation could not adequately address the diversity of needs that exist in the range of industries covered 
by the Awards — Furthermore. CWAI argued that there were no special circumstances as identified in the Security Industry 
Superannuation Case — CICS reviewed Principles, Authorities and the number of enterprise and industry superannuation 
agreements in the areas of employment covered by the awards — CICS found no overriding impediment to common rule super- 
annuation and that a protracted company by company approach would render, in many instances, the availability of the benefit 
so remote as to be illusory — CICS further dealt with operative dates, no reduction provision and an exemption — Granted — 
Various  

Applications to vary awards — Parties were in agreement for the inclusion of an occupational superannuation clause for the 
employees of each of the awards — Commission found the proposals standard and complied with the Commissions, Super- 
annuation Principle and contained the standard exemptions — Granted — Dentists  

A72968-8 Qv) 
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CUMULATIVE DIGEST—continued 
Page 

TALLIES — 
2Appeal against decision of Commission at (68 WAIG 2069) to vary an Award to establish a new tally rate — Appellant claimed 

Commission had erred in that it inter alia failed to consider detrimental effects to the employees immediately concerned —Further 
the decision was not in accordance with the existing provisions of Award and contrary to the First Awards and Extension to 
Existing Awards Principle — Also Appellant argued Commission had incorrectly applied previous decision of Full Bench and 
applied incorrect methodology in establishing the tally rate — Respondent argued decision was within the Award structure and 
not contrary to evidence — Full Bench applied principles relating to reviews of discretionary judgment as prescribed by Appeal 
Court — Full Bench found that Commission had correctly reviewed matterrfenovo on the evidence before it. however had erred in 
its methodology in establishing the specific rate — Furthermore. Commission had failed to give sufficient weight to certain 
evidence — Full Bench gave guidelines to be considered in further hearing and determination — Upheld — Meat Industry 
(State)   1884 

TERMINATION — 
Application for wages, overtime and otherbencfits alleged to be due from contract ofemployment — Applicant employed on Job Start 

Scheme through CES — In Job Start Scheme agreement CES and Respondent agreed Applicant's conditions of employment to be 
as per Horse Training Award — Commission found that although this Award did not cover Applicant by virtue of the Job Start 
Scheme agreement its terms specified the contract of service — Commission calculated amount due less one week's pay as 
Applicant terminated without notice — Granted in Part — Horse Training  

Employee dismissed for alleged altercation with another employee and insubordination — Applicant Union denied allegations, 
claimed dismissal unfair and sought reinstatement — Respondent argued employee was a disruptive influence and employee's 
performance poor — Commission found in favour of Applicant and that warning on poor performance had not been given as 
required by employer's staff code of conduct — Granted — Hospitality  

Claim re payment in lieu of notice sought — Applicant claimed employment was permanent and it had been understood that notice of 
resignation period was to correspond to completion of specific duties — Respondent argued employment was casual with a 
contractual agreement terminable without notice and that had in fact occurred — Commission found, on evidence employment 
to be on a permanent basis and that matter then turned on implied terms of contract of service — Commission found contract 
implied termination required reasonable notice — Granted — Fundraising Consultancy   

Appeal against employees dismissal for alleged misconduct, that being sexually interfering with a client — Appellant denied 
allegations and claimed dismissal unfair — Appellant argued further that there had not been a complaint from the client in 
question — Respondent argued that on balance of probabilities misconduct had occurred — Public Service Appeal Board 
considered section 801 of Industrial Relations Act provided it with a greater license to substitute its own view than in claims of 
unfair dismissal before the Commission perse —The decision to dismiss was to be reviewed de now) on the evidence before the 
PSAB not merely on whether the decision maker made the right decision on the evidence before it at the time — PSAB found 
evidence left too many questions unanswered about the allegations relied upon by the Respondent and that the dismissal should 
not be allowed to stand — Granted — Community Services (Government)  

Claim for termination payment — Respondent notified Commission in writing that it was in liquidation and contended proceedings 
against it stayed without leave of Supreme Court — Commission provided opportunity for Applicant to present submissions on 
the matter and received no response or advice of leave be granted by Supreme Court — Commission found that operations of 
Companies (Western Australia) Code denied Commission jurisdiction to entertain or defer the hearing of the claim without leave 
of the Supreme Court — Struck Out — Recreation  

Employee summarily dismissed due to alleged negligence — Applicant sought recovery of moneys deducted or withheld by 
Respondent due to burglary — Commission found negligence sufficient to warrant dismissal, however Respondent was not 
authorised to suspend Applicant and due to provisions of Truck Act 1899 not able to deduct money — Granted — Food and 
Beverage  

Claim re unfair dismissal — Applicant Union argued that there had been no warnings to the employee and implied as punishment for 
sick leave taken employee was dismissed — Commission found from evidence that dismissal was not unfair as employee was 
unable to perform the task required — Dismissed — Retail   

Application for contractual benefits — Applicant sought payment in lieu of notice and annual leave entitlements — Respondent 
argued only against payment in lieu of notice as certain matters have arisen that would have served as grounds for instant 
dismissal of Applicant — Commission found Applicant had breached his contract of employment, however Respondent 
consents to payment of pro rata annual leave entitlement — Granted in Part — Service  

Application for contractual entitlements — Applicant sought payment for annual leave on pro raw basis — Commission found that 
order could only be made in respect of terms of contract made between the parties and was unconvinced that there was a term of 
contract as alleged by the Applicant — Dismissed — Poultry  a.  

Appeal against decision of Commission at (69 WAIG 735) re unfair dismissal — Appellant Union claimed Commission had erred in 
having found a finding dismissal in accordance with contract of service not unfair — Appellant argued that Commission failed to 
apply correct tests and relevant authorities — Full Bench reviewed authorities and found in context oflndustrial Relations Act 
Commission must consider the aclofdismissal complained about — Furthermore the question was not whether the dismissal was 
lawful but whether the dismissal which occurred was fair, not whether another form of the exercise of the right to dismiss was fair 
— Full Bench found Commission's exercise of discretion miscarried and erred fundamentally in that it made an ordercontrary to 
its findings and had therefore no power other than to reinstate and/or declare the dismissal unfair — Upheld — Transport 
(Passenger)  

Claim for contractual benefits — Applicant claimed he was terminated after only one month of the three months' notice period had 
been worked and sought payment in lieu of balance of that period — Commission heard mattereYporreand found that contract of 
employment did provide for three months' notice and that Applicant had been terminated after one month — However, as 
Applicant commenced new employment before the expiry of the period of notice and Commission was not. therefore, convinced 
that Applicant would have worked the full period of notice it was only prepared to order one month's pay — Granted in Part — 
Plastic Manufacturing  

Claim re unfair dismissal seeking re-employment and payment of'lost' entitlements — Applicant claimed permanent employment 
was offered and accepted and subsequent dismissal was summary and unfair — Respondent opposed claim and argued 
employment had been casual, no new contract of service had existed, therefore Commission had no jurisdiction — Commission 
found on evidence Manager of Respondent had established a new contract of service — Commission further found no 
misconduct identified, hence in favour of the Applicant — Granted — Hotel   

Applicant claimed unfair dismissal and sought reinstatement — Respondent apposed claim and alleged Applicant to be 
untrustworthy on the basis of a garnishee order against the Applicant — Furthermore. Respondent cited conduct relating to 
absences from work and failure to disclose a criminal record as matters to justify termination — Commisison found Applicant 
was summarily dismissed and that the dismissal was harsh and oppressive — Furthermore. Commission was not persuaded in 
the course of hearing the matter, that it should refuse the relief sought — Granted — Fabric Wholesalers   

Employee terminated due to insubordination — Applicant claimed unfair dismissal and sought reinstatement — Respondent argued 
applicant had misled, deceived and failed to accept authority of manager — Furthermore Applicant was reprimanded with a 
formal warning letter and given the opportunity to resign — Commission found dismissal was not unfair or unlawful as warning 
to cease such conduct of undermining supervisor's authority and reluctance to accept authority went unheeded — Dismissed — 
Pharmaceutical Sales  

(Ivi) 
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CUMULATIVE DIGEST—continued 

TERMINATION—continued 
Claim re unfair dismissal seeking reinstatement or payment for remainder of term of contract — Applicant argued termination was 

without justification as it was to his disadvantage to renegotiate his term of appointment — Commission found that the 
respondent had lawfully exercised options available when reviewing the contract of employment — Furthermore Commission 
found that the termination did not constitute as an unfair dismissal as applicant declined to co-operate in correcting the 
deficiencies which the respondent perceived existed — Dismissed — Sport/Recreation  

Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 
inefficiency were vague and nebulous and furthermore there was a lack of notification and counselling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss of benefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed  

Claim re intended termination of employee for alleged misconduct — Applicant Union argued the misconduct of drinking alcohol 
has not been proven beyond reasonable doubt — Commission found from evidence that, on the balance of probabilities the 
employee was in possession of and had commenced to consume alcohol and would not interfere with respondent's proposal to 
terminate the services of employee for serious misconduct — Dismissed — Brewing  

Claim re contractual entitlements — Applicants claimed various sums of money due for work carried out and for termination of 
contract without due notice — Respondent argued that business was sold and all outstanding liabilities were the responsibility of 
current owner — Commission established that relationship was that of employee-employer and found it was not open to an 
employer to enter into such a contract and then "transfer" its legal obligations pursuant to that contract elsewhere — Granted — 
Health and Fitness   

Application for allegedly denied contractual entitlements — Applicant sought payment of one week's wages, holiday pay and one 
month's pay in lieu of notice on the basis that he had been employed as General Manager of a company by its receivers and 
managers — Respondent argued that the relevant contract had not been with the Applicant but a company not an employee — 
Commission found that it was not satisfied that the Applicant was appointed as claimed rather than an old arrangement 
continued — Furthermore that the receivers and managers were not as claimed by the Applicant — Dismissed —Restaurant 

^Appeal against decision of Commission at (69 WAIG 709) to award payment of denied contractual benefits arising out of wrongful 
dismissal of a fixed term contract — Appellant claimed Commission erred in finding that the respondent's claim was for a benefit 
under her contract of employment and that it could be distinguished from an action brought at common how for damages arising 
out of a breach of contract — Appellant argued inter alia that the Commission's jurisdiction ended on the date of the dismissal — 
Respondent argued Pepler decision was confined to the question of compansation in claim of unfair dismissal — Full Bench 
reviewed authorities and found section 29(b)(ii) of the Industrial Relations Act extended the definition of Industrial Matter — 
Furthermore that a benefit must be given its widest meaning under the Statute — Full Bench found that the claim was for a benefit 
rather than compensation — Dismissed — Education  

Employee summarily dismissed for striking a supervisor — Applicant union claimed dismissal was unfair and sought reinstatement 
without loss of entitlements — Commission reviewed authorities pertaining to "onus of Proof and unfair dismissal — 
Commission found that a sustained assault upon a supervisor which was without provocation — justified summary dismissal — 
Dismissed — Hospitality  

Employee terminated for unsatisfactory work performance — Applicant Union alleged employee was unfairly dismissed — 
Respondent argued applicant had been warned on a numberof occasions — Commission found from evidence that the employee 
had been given every opportunity to improve work performance and as such dismissal was not unfair — Dismissed — Retirement 
Homes  

Employee retrenched due to alleged lack of work — Applicant Union claimed unfair dismissal and sought reinstatement without loss 
of earnings and continuity of employment — Respondent argued the employees services had been no longer required thus the 
contract of employment had ended — Commission found on the balance of probabilities that the applicants contract of 
employment had been terminated due to a shortage of work and that there was no substance to the allegation that such action was 
unfair — Dismissed — Brickworks  

Employee terminated for unsatisfactory work performance — Applicant Union claimed employee had been unfairly dismissed and 
sought reinstatement without loss of entitlements — Commission found from evidence that employee had an attitude of non- 
cooperation towards his superiors and fellow employees and would not accept lawful instructions and determined that 
termination was not unfair — Dismissal — Hospitality  

Claim re unfair dismissal — Applicant alleged constructive dismissal was unfair in all the circumstances and sought reinstatement — 
Respondent argued the Applicant had become an unsatisfactory employee and the final straw had been the maladministration of 
drugs, to a patient — Commission found from evidence that applicant was warned of her behaviour, but to no avail therefore 
dismissal of applicant as an unsatisfactory employee was not unfair — Dismissed — Nursing Homes  

Claim re Alleged unfair dismissal and payment for outstanding wages. Commission advised both parties to present submissions and 
concluded that the balance of probabilities favoured the respondents contentions — Dismissed  

Claim re contractual entitlements — Applicant sought one month's wages, pro rata holiday pay and pay in lieu of notice —Respondent 
argued the Applicant should be paid up to his termination date and should not receive anything thereafter—Commission found 
on the balance of probabilities that Applicant was denied contractual benefits — Granted   

Application for reinstatement without loss of entitlements — Applicant Union claimed employee's actions warranted a penalty but 
dismissal was too severe — Respondent claimed that in all circumstances the termination of the employee's contract of service 
was justified — Commission found on evidence that the employee had been warned of misconduct previously and that such 
actions would breach his contract of employment — Commission concluded that to intervene, a good and sufficient reason 
needed to be established — The application fails — Dismissed  

Application for denied contractual entitlements — Applicant claimed he had been underpaid payment in lieu of notice and 
outstanding commission — Respondent refutes terms and conditions of Applicant's contract — Commission found an absence 
ofdocumentary evidence to support Respondent's claim and on balance preferred the Applicant's version of events — Granted — 
Employment Agency  

Claim re contractual entitlements — Applicant claimed payment of a pro rata bonus — Respondent argued bonuses were a 
performance based ex gratia payment and when an employee is terminated it was company policy not to pay a pro rata bonus — 
Commission found Applicant failed to establish that bonuses were a term of the contract of service — Dismissed — Sales  

Claim re unfair dismissal — Applicant sought contractual entitlements or reinstatement — Respondent refuted claim arguing that no 
contract of service existed as Applicant's services were as a consultant — Commission found in favour of Applicant on issue of 
employment relationship — Commission noted that dismissal had not been exercised unfairly, however found that as an 
employee under a contract of service. Applicant was entitled to payment for each week of employment and an implied period of 
notice — Granted in Part — Financial Services  

Employee summarily dismissed for alleged assault — Applicant Union argued penalty of summary dismissal was unfair in light of 
employee's history and sought declaration to that effect together with an order of reinstatement — Respondent argued matters 
which led to the incident did not justify the violence of the action — Furthermore, Respondent was concerned for the wel fare of its 
other employees — Commission found from evidence that industrial fairness must be based upon the nature and quality of the 
conduct involved and this action was a fundamental breach of employee's contract ofservice and the Commission had no warrant 
to interfere with the termination — Dismissed — Mining   

(Ivii) 
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CUMULATIVE DIGEST—continued 

TERMINATION —continued 
Application for reinstatement on the grounds of unfair dismissal — Applicant claimed he had been denied natural justice in an 

enquiry into allegations of neglect of duty which led to Applicant's dismissal — Respondent argued dismissal was fair, 
reasonable, lawful and in accordance with the Health Act — Commission found no fault in the process which lead to the 
termination as it related to the neglect of duties and that the Commission's conclusions coincided — Thus it was unnecessary to 

. examine alleged matters which arose from allegations of falsification of figures and the Commission refrained from so doing as 
they may in due course have been of concern in another jurisdiction — Dismissed — Meal  

Determination re jurisdiction — Applicant Union claimed that two employees had been unfairly dismissed — Respondent argued 
section 23(3)onndustrial Relations Act excluded the Commission in exercising its powers due to the jurisdiction of appeal board 
under another Act — Commission found that there was no jurisdiction conferred on the Railways Appeal Board over the 
dismissal of Government Railway Employees for grounds other than misconduct — Jurisdiction confirmed — Railways  

Applicant claimed unfair dismissal seeking reinstatement or payment for remainder of term of contract — Respondent argued claim 
was not an industrial matter as defined in the Act and also whether the claim constituted a contractual benefit or a claim for 
damages for breach of contract — Commission determined from the authorities that the contract of employment between the two 
parties constituted an industrial matter for the purposes of the Act — Dismissed   

Claim re unfair dismissal — Applicant Union claimed employee had been unfairly and summarily dismissed and sought reinstate- 
ment without loss of entitlements — Respondent argued employee had abandoned employment — Commission found employee 
had terminated the contract of employment — Dismissed — Child Care  

Employee summarily dismissed for alleged poor time keeping—Applicant claimed dismissal was unfair and sought reinstatement — 
Respondent argued right to set policies concerning lateness and to enforce them — Commission found from evidence that 
conduct of Applicant had not been such that would have created a fundamental breach of contract and that dismissal was 
summary in nature and unfair — Granted — Mining  

Application for allegedly denied contractual entitlements — Applicantclaimedcontractofservice had been for fixed term and sought 
payment for balance of wages, vehicle and tool allowances and exemplary damages — Commission found written contract of 
service, by incorporating the terms and conditions of an award, expressly provided for termination on one week's notice or 
payment in lieu, as was done — Further, a claim for exemplary damages was not within the Commission's jurisdiction — 
Dismissed — Film and Television Production  

Claim re contractual entitlement — Applicant sought an extra two months' pay in lieu of notice as a contractual benefit denied him 
under contract of employment — Commission found from evidence. Applicant had not established that a term providing in 
excess of one month's notice to terminate the contract of employment should be implied into his contract of employment — 
Dismissed — Accounting  

Appeal against decision of Commission at (69 WAIG 2203)re summary dismissal of employee due to misconduct — Appellant union 
argued that evidence against employee was circumstantial — Full Bench noted strict well known company policy re misconduct 
and suspension of employee whilst investigation was conducted — Full Bench considered a number of principles and question of 
whether legal rights of employer had been exercised harshly or oppressively against employee so as to amount to an abuse of that 
right — Full Bench found evidentiary onus had been discharged by employer — Dismissed — Brewing   

Application for wages and moneys outstanding in lieu of notice under contract of service — Respondent argued Applicant was 
covered by award and was not dismissed, but voluntarily terminated his employment without notice — Commissioner outlined 
the questions to be answered and found applicant was covered by the award — Granted In Part — Hospitality  

Application re summary dismissal for alleged misconduct — Applicant claimed moneys in lieu of notice and in lieu of annual leave 
and sought a declaration for unfair dismissal — Respondent argued Applicant had failed to complete a task assigned to her. 
involving a substantial amount of money — Commission found Applicant had been lax and inattentative and had needed 
reprimanding, however this error did not justify summary dismissal — Furthermore. Commission found Applicant's previous 
service was without blemish and her competence and satisfactory service had been rewarded with a promotion — Granted in Part 
— Sales  

Conference matter referred re unfair dismissal — Applicant Union claimed the employee was dismissed from his employment 
because of instigating actions against the Respondent in the Commission — Respondent claimed he effectively gave notice to the 
employee and had offered him casual employment even though the employee was allegedly at loggerheads with his superior and 
that there was no future with the Respondent — Commission found a problem existed between the employee and his superior and 
that the employee architected his own fate by resuming employment at a casual rate — Dismissed — Hospitality  

Claim re unfairdismissal seeking reinstatement — Applicant claimed to be an efficient and effective employee but was badgered by 
superiors and was the subject of management by fear — Respondent argued Applicant needed to improve work performance or 
else they would have to part company — Commission found that the dismissal was not unfair and from evidence Applicant had 
not performed to expectations, he had not canvassed often enough or vigorously enough and was too often in the office — 
Dismissed — Sales  

Claim re unfair dismissal/contractual entitlements — Applicant sought reinstatement or one week's pay in lieu of notice — Applicant 
argued events prior to the termination had affected work performance, therefore dismissal was unfair and the termination 
procedure followed had not conformed with the employees" handbook — Respondent claimed Applicant had been warned to 
improve poor work performance — Commission found appropriate warnings had been issued and Respondent did not unfairly 
exercise the right to terminate the employee's services — Dismissed — Hospitality   

TRAINEES - 
Application for variation to private industry clerical awards by inserting new 'Traineeships" clause — Parties were in dispute on 

issues of "additionality". continuity of service, access to trainees by Union and on overtime and shift work — Commission found 
that ample safeguards existed to protect the trainees and amended awards. however"additionality" not granted — Granted in Part 
- Clerical   2060 

TRANSFER — 
Employee demoted and transferred on grounds of inefficiency — Appellant sought restoration to status held prior to position from 

which demoted — Respondent argued Appellant had been out of that area for some years and duties and responsibilities of it had 
increased since then in the area of Appellant's weakness — Government School Teachers Tribunal found that transfer provided 
Appellant with the opportunity to re-establish confidence, however restored Appellant to status sought — Granted In Part — 
Education   

Dispute re transferor employee — Applicant employer sought declaration that it had the right to deploy its workforce in accordance 
with its operational requirements — Respondent unions argued that the Applicant had acted unfairly — Commission reviewed 
operational requirements, including the need for specified employees to hold vehicle licences, as under an agreement, and having 
regard for the interests ofthe persons directly involved found it unwise to do other than dismiss the application — Dismissed — 
Power  

(Iviil) 
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CUMULATIVE DIGEST—continued 

TRAVELLING - 
Applications to vary Award by consent re Travelling Allowances and reimbursement of expenses of providing prisoners' meals — 

Commission found changes reflected changes to an Award representing the State Standard and CPI increase respectively — 
Principles satisfied — Granted — Police  2540 

Application for contractual benefits denied on termination — Applicant claimed a motor vehicle be assigned to him free of 
encumbrances, compensation for travelling and vehicle repair costs, payment of pro rata annual leave with loading and sought 
order — Respondent conceded claim for annual leave exclusive of loading — Commission found Applicant was to be assigned 
vehicle if employment relationship ceased albeit on the basis of accepting outstanding financial liability of the original purchase 
— Commission further found no upper limit expressed in contract of service on payment of maintenance costs — Annual leave 
loading not express term of contract — Granted In Part — Engineering  2507. 2784 

Applications to vary Awards re travelling allowances — Commission found proposed variation sought to align instant awards' 
travelling allowance provisions with that of their parent award which had been recently varied in accordance with the Wage 
Fixing Principles — Granted — Health Administration   3345 

Claim re site allowance — Parties agreed to site allowance of $1.70 per hour in lieu of special rates and provisions of awards — 
Commission found claim could be dealt with in accordance with State Wage Principles and Alcoa case and that disabilities 
associated with an isolated and exposed site warranted allowance sought — Commission further ratified agreements on other 
matters including a travelling allowance and grievance procedures — Granted — Construction   3120 

Application to vary awards re special provisions for cycle working — Applicant Employers sought to insert new clause into awards to 
introduce cycle working in remote areas as in the Goldmining Consolidated Award — Respondent unions questioned the validity 
of a survey as evidence and argued that the best way to deal with the issues involved was on an ad hoc basis with specific mines as 
and when those mines were brought on stream — Respondents further claimed union notification provision of proposed clause 
was insufficient and provision of compensation for travel expenses was needed — Commission found cycle working to be a fact of 
life in the mining industry and that many small gold mining properties which would otherwise be non-viable had been brought on 
stream using the work cycle process — Furthermore. Commission found adequate protection in clause to cover objections of 
Respondents — Granted — Mining (Gold)   3022 

UNFAIR DISCREPANCY - 
Dispute re nature of contractor service — Applicant Union claimed agreement was for payment of a "full swing" regardless of actual 

time involved to install safety value on Rankin A platform and to return to Perth — Respondent agreed on matter of payment 
however argued agreement was reached with the impression that there would be flexibility of platform operations — Commission 
found bona fides of parties are not doubted however the scales tip in favour of employees' understanding of their contract — 
Granted — Power/Energy  2813 

UNIONS — 
"■Application for an order compelling union respondent to comply with its rules — Applicant claimed union had entered into an 

undertaking which was in breach of the spirit and letter of its constitution in that the undertaking had been purportedly entered 
into without consultation with the representatives of the employees affected — Applicant gave notice that he did not wish to 
proceed as union had withdrawn from undertaking— President exercised his discretion to dismiss matter pursuant to section 27 
as a proper recognition of the essence of the settlement which the parties had prudently reached — Dismissed — Unions   2348 

Application for amalgamation and registration of an Organisation — No objections lodged by members or other organisations — 
Full Bench found Industrial Relations Act and Union Rules complied with — subscription rates amended to correct a recording 
error — Granted — Unions   2670 

Application to alter Union Rules — Application sought to change its name — No objections were lodged — Full Bench found 
Industrial Relations Act complied with and authorised Registrar to alter rules — Granted — Unions   2320 

"Application for order requiring organisation to comply with its rules — Applicant's members of minority faction on Respondent 
Union's Executive — Applicants asked to leave Executive meeting and they claim to have done so "voluntarily" rather than 
havingbeen expelled by vote — During Applicant's absence a report which may have involved conflict of interest for Applicants 
was presented and a motion passed — Applicants claim they should have been invited to return and vote on motion and that 
resolution passes should be rescinded — President found that the presence of Applicants would not have altered the outcome of 
the resolution and used his discretionary powers under section 27 and/or section 66 to dismiss matter — Dismissed —Union 2349 

Appeal against finding of Commission (69 WAIG 1794) that organisation was party to an award pursuant to section 38 of the 
Industrial Relations Act — Appellant argued that Commission did not have power to make such findingand has misapplied Act's 
definition of "industry" — Full Bench defined "industry" and "calling", interpreted "in respect of' as per section 38 and reviewed 
authorities (esp. Parker's Case and Glover's Case) — Full Bench found section 38 enabled Commission to add any organisation as 
named party to award where there is sufficient connection insofar that the organisation is registered in respect of any calling to 
which the award applies or to any industry to which the award applies — As the calling of cabinetmaker was not one of the 
classifications of the Building Trades Construction Award. 14 of 1978. and as the fact that some cabinetmakers for whom UFTU 
have registration work in the Building construction industry does not mean that the UFTU necessarily is registered in respect of 
the building construction industry the Commission did no have power to make finding it did — Upheld — Building Construc- 
tion       

Claim re Deduction of Union Subscriptions — Applicant Union sought orderto restore deduction of Union subscriptions from wages 
by Respondent — Respondent argued that onus was on Applicant to make out a case for the reintroduction of payroll deductions 
and that it had failed to do so — Commission reviewed Authorities and found that the Respondent had mistated the onus—Given 
the lack of communication between the Respondent and Applicant the Applicant would have been placed in a position of 
justifying the reintroduction of payroll deductions without knowing why they were discontinued — Commission found no reason 
why administrative requirements of new Taxation regulations increased the problems to the employer of making deductions — 
Furthermore that the action taken could not be divorced from the manner in which it chose to do it — Granted — Timber ... 

"Application for interpretation ofUnion's eligibility for membership rule — Counterpart Federal Union and Other Federal and State 
Unions sought leave — President extensively reviewed authorities and principles re "intervention" and found that only the State 
registered Union whose rule was being interpreted had sufficient interest to intervene — Dismissed — Nursing  

"Application reeligibility for membership of a Union — Applicant argued that subject member was not an employee but an employer 
and therefore ineligible for membership — President cited authority of Rice's Case (64 WAIG 881) and found that the fact that a 
person was a director of a company did not preclude that person from also being an employee of that company — President 
decided subject member was an employee and therefore eligible for union membership — Dismissed — Nursing   

Application for registration of employer organisation to cover the real estate industry — Full Bench found, application was not 
authorised in accordance with the rules of the applicant — Furthermore members had not been adequatley informed of intention 
to apply, proposed rules and right to object — Full Bench found members employers were from one real estate franchise group 
and that such a registration would not promote goodwill in the industry — Furthermore. Full Bench found danger ofoverlapping 
eligibility for membership — Dismissed — Real Estate/Unions     2 Applicant to amend eligibility rule — Objections were lodged by various organisations and companies — Applicant Union amended 
application by only seeking to insert "locomotive observers" and "tour guides in power stations" and asserted that the latter only 
related to persons whose major and substantial employment is that of tour guide — Objections were withdrawn — Full Bench 
found application had complied with provisions of Industrial Relations Act 1979 — Granted — Unions  
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CUMULATIVE DIGEST—continued 

UNIONS —continued 
Application for an Award — Applicant unions claimed that Respondent went to inordinate lengths when dealing with industrial 

relations issues either to frustrate the achievement of fair pay and working conditions or uphold its managerial prerogative and 
sought an Award to provide industrial relations negotiation — Respondent argued that the application was not for a new Award 
on the basis that previous industrial agreements from which it had retired were in effect Awards — Respondent further argued that 
to be regulated by a State Award would be a forced step backwards into the Ptlbara industrial relations climate and that it needed 
to make a clean break from the industrial standards and practises of the industry as they were an impediment to the most efficient 
conduct of its operations and market competitiveness — Furthermore, that an Award was unnecessary as the Industrial Relations 
Act provided access to the Commission over acts of unfairness as they arise — Commission reviewed history of industrial 
relations, the application and disputation between the parties and found they had "painted themselves into their respective 
ideological corners" — Commission extensively reviewed authorities and the Industrial Relations Act and stated the need for 
mutual respect between the parties under the contemporary industrial relations climate — Commission found that the real 
interests of the Respondents" employees required the Industrial Relations fundamentals re cost — Commission examined the 
merits of and determined the issues of grievance procedures, on site union representation, suspension of paid union meetings, 
disputation between unionists and non-unionists, accommodation rents and utility charges — Commission set award period of 
six months with liberty to apply in relation to specific clauses — Award Issued — Iron Ore  

Conference referred for hearing and determination re demarcation dispute — Respondent Union claimed that it had exclusive 
constitutional and industrial coverage of specific tasks — Respondent further opposed intervention ofROU on the basis of the 
Railway Classification Board's jurisdiction — Commission found the ROU had sufficient interest in the matter to be granted 
leave to intervene — Commission examined authorities and found test to be whether the work in question was a major part of a 
contract of service — Commission found, on examination of Union Rules, relevant awards and evidence, that the Respondent 
Union did not have exclusive constitutional and industrial coverage of the specified tasks — Order and Declaration issued 
accordingly — Railways   

Application to vary Award by consent re a new classification — Parties claimed significant changes to duties and responsibilities and 
that proposed classification and rate of pay were within the Wage Fixing Principles — Objecting union argued that it had 
consitutional coverage and on the basis of the work performed and the preferences of the employees concerned — Commission 
examined union Rules and Awards and found the objection was not sustained — Commission further found proposed new 
classification was warranted, however, inserted a proviso to account of an Order of CICS — Granted In Part — 
Entertainment  

2Two applications from Construction Mining and Energy Workers Union and Operative Plasterers and Plaster Workers Federation 
respectively to amend their eligibility for membership rules to include wall and ceiling fixers — Work had been performed by 
plasterers, carpenters and wall and ceiling fixers which had caused a long history of demarcation disputation — Full Bench found 
that although there is now a specific apprenticeship curriculum for wall and ceiling fixers the trade developed from fibrous 
plastering (covered by Operative Plasterers and Plaster Workers Federation) due to changes in material and technology — Full 
Bench found that only a particular class of carpenters do the work in question, the fixing of boards involved only a small role for 
carpenters and that training in the trade of carpentry did not necessarily equip one to be a wall and ceiling fixer — Full Bench 
amended constitution rule of Operative Plasterers and Plaster Workers Federation to include wall and ceiling fixers — Building 
Construction  

application re alleged breach of its rules by union executive and irregularity re elections arising from a report criticising previous 
applications Applicants had made to the Commission and recommending that they be reprimanded by "Conference" — 
President declined to exercise his discretion and dismiss matter after union offered to withdraw resolutions relating to report — 
President found conference report sought to discipline Applicants outside the union's rules — Further not affording applicants 
the opportunity to answer allegations against them in the report and cutting off avenue of appeal was a denial of natural justice — 
President also found that as Applicants were candidates in union elections and the Conference report could be used to discredit 
them in those elections, the report constitutes an election irregularity in that it is unlawful use of union resources in an election — 
President found conference report, union executive and union president all to be in breach of union rules — Granted — 
Unions  

application that SSTUWA had breached its rules through actions of its Executive tcTAFE Committee — President found proposed 
amendments to rules rcTAFE Committee were a breach of rules as TAFE Committee not consulted as required — There were 
further breaches of union policy and rules in that there was to be no special TAFE session at Conference to discuss matters 
pertaining to TAFE — Granted — Unions  

Application that SSTUWA had breached its rules through decisions taken by its Executive re proposals concerning TAFE salary and 
restructuring items — President found that by bypassing the TAFE Committee and conducting a survey of TAFE members for 
which the rules provide no specific provision the Executive had acted ultra vires — In Supplementary Reasons. President reviewed 
authorities and directed parties as to purpose of speaking to minutes as well as clarifying interpretation of union rules given in 
decision proper — Granted — Unions  2 Application to alter membership rule — That part of Application which sought to delete an exclusion to members or persons eligible 
to be members of another union was objected to and adjourned.1due die — Full Bench found in so far as the Application related to 
Honorary members sections 62 and 55 of the Industrial Relations Act had been complied with — Granted In Part and Adjourned 
— Unions   

Applicant Union sought declaration that the circulation to all union members of an addendum to the agenda of the union's annual 
conference would be sufficient compliance with an order of the Pt-esidem so as not to render an election for executive officers null 
and void — Granted — Unions   

Application to vary scope of Award — Parties sought new classification to cover "Award Free" employees — objecting union and 
CWAI argued on the basis of another Awards' provisions and the specific constitutional coverage of the Objector — Commission 
examined authorities, applied Common Object Test and found employees concerned to be employed in the Health Industry — 
Granted — Health   

Application for an order directing Union to comply with its rules re union elections— Respondent admitted that it had failed to hold 
elections pursuant to rules and cited the pending amalgamation with another union as a delay ig factor in so doing— Respondent 
argued President did not have power to issue orders sought — President reviewed authorities and Union rules and found the 
omission to hold an election as prescribed to be a series matter and warranted the exercise of the President's discretion under 
section 66 of the Industrial Relations Act — Granted — Unions  

Application pursuant to section 66 — Application for adjournment due to unavailability of Respondent Union's Secretary — 
Application for adjournment not opposed, however Applicant sought discovery and inspection of certain documents — Granted 
— Unions   

Application to alter registered rules — Applicant sought eligibility for union employees to become members of union —Objections 
lodged by members— Full Bench found opinion of membership not ascertained. Association's Council had no express power to 
alter rules and had not complied with the Association's rules — Furthermore. Full Bench found failure to comply with Industrial 
Relations Act — Dismissed — Unions    

VICTIMISATION — 
Appeal against decision of Public Service Commission re unfair dismissal due to inefficiency Appellant argued allegations of 

inefficiency were vague and nebulous and furthermore there was a lack of notification and counsel ling with regard to the matters 
of inefficiency and work performance — Appellant further argued that penalty of dismissal was unreasonably harsh and sought 
reinstatement without loss of benefits — Board found from evidence that dismissal was fair and just and concluded unanimously 
that appellant had failed to successfully perform the duties required of a Level 5 Engineer — Dismissed  
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CUMULATIVE DIGEST—continued 
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VICTIM ISATION —continued 
Application for reinstatement on the grounds of unfair dismissal — Applicant alleged victimisation and a constructive dismissal — 

Respondent argued that a fairand properapproach had been taken to employment difficulties which occurred with the Applicant 
over the employment period — Commission found Applicant had terminated the contract of service — Furthermore that the 
Respondent had done everythingto assist the Applicant in dischargingduties — Commission also commented on representation 
of Parties and possibly vexatiousness of Application — Dismissed — Education   3103 

WAGES - 
Claim re reclassification of employee to tradesperson in accordance with an agreed reference Award — Applicant Union argued 

employee performed some range of tasks as and was interchangeable with a co-employee paid as a tradesperson — Furtherthat 
previously agreed wage arrangements were no longer appropriate — Respondent argued wage arrangements were an agreed 
acceptance of a previous Commission recommendation and that subsequent changes did not represent an increase in work value 
— Commission found on evidence that events had overtaken the Commisison's previous recommendations applicability and 
that the Respondent treated both employees as equal in skill — However Commission considered employee did not possess all 
skills of a tradesperson and in the wider sense, hence was not prepared to accede to the claim in full and recommended that further 
discussion of the issue occur between the parties — Granted in Part — Building Maintenance (Retail)   

Claims forvariation of award, redefinition of classification, insertion of new classification or alternatively group reclassification — 
Union claimed that when "broadbanding"ofclassifications occurred in formulation ofcurrent award an omission resulted in the 
operators of some machines being effectively "declassified" — Commission found broadbanding agreement had also involved a 
restructuring of classifications according to skills whereas this claim sought to change basis of classification to size of machinery 
operated — Commission also found the fact that Award was still in term to be an insurmountable barrier — Dismissed — Iron 
Ore   

•'Consent claim for variations to awards including wage increases arising from conference application — Parties sought ratification of 
agreement on award restructuring in accordance with Structural Efficiency Principle — COWAI intervened pursuant to section 
50 of Act — CICS reviewed tests out in Structural Efficiency Principle, analysed agreement and found agreement satisfied tests — 
Granted — Health Care   

Application for Second Tier wage increase — Commission found that Union had not satisfied requirement of the Principles of 
identifying cost offsets and/or structural efficiency changes for Award to be amended to provide a four per cent increase — 
Dismissed — Accounting (Clerks)   

Claim re experience payment to be maintained when acting in higher classifications — Applicant Union argued that there was a 
disparity between day and shift employees — Respondent argued "experience allowance" as title suggests, is for the gaining of 
experience in the higher classification — Commission having noted the history of the allowance found that experience payment 
be maintained — Ordered accordingly — Power/Electrical   

'Application for amalgamation of two existing awards into one new award and for the removal of wage differential between different 
categories of hairdressers — Commission in Court Session examined recent changes in duties of hairdressers in the light of both 
the Work Value Principles and Structural Efficiency Principle and found differential should remain — Granted in Part — 
Hairdressing :  

Application for award variation re four per cent second tier wage increase. 38 hour week and maternity leave — Applicant Union 
sought phasing in of four per cent increase with retrospective dates, and date of hearing as operative date for 38 hour week — 
Commission found Wage Principles did not envisage for second tier wage increases prior to implementation of offsets and as for 
38 hour week, set an operative date which allowed time for necessary adjustments to meet requirements of the Order — Ordered 
accordingly — Dry Cleaning/Laundry  

'Application for a New Award by consent — Applicant Union sought new professional classification and salary rates as the second 
stage in arrangement in negotiating the existing Award — Applicant argued for a special case to be recognised and that its 
previous acceptance of depressed salary rates warranted recognition — Respondent presented evidence as to how new award 
arrangements were part of the restructuring of the industry — Commission in Court Session limited its consideration of the 
Application to the question of a Special Case — Commission in Court session accepted the parties submissions and evidence as to 
the true nature of the arrangements — However. Commission in Court Session agreed with CWAI. intervening, that an argument 
which seeks to build the recognition of an anomaly or inequity upon the absence of an equitable base and thereby achieve special 
case status is an exercise in semantics — Granted in Part — Surveying   

Claim re Deduction of Union Subscriptions — Applicant Union sought order to restore deduction of Union subscriptions from wages 
by Respondent — Respondent argued that onus was on Applicant to make out a case for the reintroduction of payroll deductions 
and that it had failed to do so — Commission reviewed Authorities and found that the Respondent had mistated the onus — Given 
the lack of communication between the Respondent and Applicant the Applicant would have been placed in a position of 
justifying the reintroduction of payroll deductions without knowing why they were discontinued — Commission found no reason 
why administrative requirements of new Taxation regulations increased the problems to the employer of making deductions — 
Furthermore that the action taken could not be divorced from the manner in which it chose to do it — Granted — Timber ... 

'Application to vary Wages clause of an Award — applicant Union sought increase rates for specific classifications and to insert a new 
classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible flow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to 40 per week, rosters and the like — PSA found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

Application to vary Awards re Wages — Special Case Status previously granted within'bounds of Structural Efficiency — Parties 
sought order enabling interim increase in rates pending find resolution of matter — CICS found parties had heeded 
Commission's "counselling" and examined award variation proposals to date — granted — Health   

'Claim for award variation — Applicant claimed increase in base wage rate for all classifications on the basis of increased work value 
and for factors specific to industry subject to award which constitute "Special Case" status — Commission in Court Session 
accepted that this was a special case but emphasised that Structural Efficiency must take precedence — Commission in Court 
Session found the increase sought to be a step in award restructuring but was not prepared to vary base rate — Commission in 
Court Session ordered additional payment on understanding that there were no undeclared over award payments and that this 
would not prejudice final determination ofaward rates under Structural Efficiency Principle — Granted in Part — Mineral Sands 

Application to vary Award by consent re Second Tier Wage Increase — Parties agreed to trade off with respect to Tea Breaks. Meal 
Money. Pro-Rata Annual Leave Loading, Long Service Leave and Higher Duties — Commission found lack of detailed cost 
offsets to be unsatisfactory — However. Commission was not prepared to stand in the way of the agreements consumation. given 
all the circumstances, including the time expired since the matter was first raised — Granted — Health    



IT DUST 

CUMULATIVE DIGEST—continued 

WAGES —continued 
Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 

sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal of the word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

'Claim re wage increases and improvements in conditions beyond Second Tier Wage Ceiling — Applicant Union sought nexus with 
Government counterparts — CICS rejected nexus, however found that wages and conditions should be adjusted in line with work 
value increases — Ordered Accordingly — Health/Welfare   

'Preliminary point raised in proceedings instituted on Commission's own motion to consider National Wage Case. August 1989 
pursuant to section 51 of IR Act — CWAI whilst not arguing that Commission in Court Session should refrain from endorsing 
National Wage Decision submitted that procedurally this was not a decision that could be given effect by General Order as per 
section 51 because it did not of itself vary wages in federal awards but instead required individual award variation applications 
with di fferent dates ofoperation — Majority ofCommission in Court Session found that the fact that the decision did not result in 
any immediate or collective amendment to awards does not mean that it is not applicable to those awards — Further, the instant 
decision is applicable generally to awards because all awards of the Australian Commission are covered by the Principles which 
flow from that decision and it is therefore appropriately dealt with under section 51 — State Wage Case  

Application to vary Award re new provision for additional payments for performing "internal relicr'and variation of rates for casual 
employees performing "external relief — Applicant employer argued proposed variation was part of an indivisible cost neutral 
package the first of significant restructuring arising out of an agreement — Respondent Union argued the proposed variation to 
casual rates reduced salaries contrary to therf? facto wage Principle — Government School Teachers Tribunal found agreement 
did not stand up to the ultimate tests of Structural Efficiency Principle but proposed additional payments were in accordance with 
the Allowances Principle — Tribunal found itself unable to find in favour of the Applicant on the basis of the Respondents 
original consent to the variation of rates to casual workers perse— Tribunal stated that da facto Principle had been "buried" by 
CICS — Tribunal found on merit, it was inequitable and illogical to compress a scale of salaries to which a person progresses by 
virtue of qualifications and experience to a middle of the range salary — Granted In Part — Eduction   

'Proceedings instituted on Commission's own motion to give consideration to issuing General Order giving effect to National Wage 
Case decision of August 1989 — Commission in Court Session adopted Wage Fixing Principles and increased Minimum Wage — 
Slate Wage Principles provide for "structural efficiency adjustments" comprising two separate wage increases of up to three per 
cent subject to no extra claims commitments being given by unions and inserted in Awards —Commission in Court Session also 
provided for "minimum rates adjustment" for rcfixing of wage relativities after awards have been restructured and for "special 
cases" to deal with claims for increases in wages or improvements in conditions which exceed the maximum increases allowable 
— Effected — State Wage Case  

Applications to vary Awards by consent re wages — Parties sought first Structural Efficiency Wage I ncreasc on the basis of the parties' 
work since 1985 — PSA/Commission found it would be a strange application of equity and good conscience to erect an artificial 
hurdle for the parties to scale merely because they had anticipated the requirements now in place and complied substantially with 
them ahead of time — PSA/Commission expressed misgivings in applying a S15.00 increase to the lowest classification Level. 
however considered that the situation could be rectified — Granted — Public Administration   

'Application to vary Award by consent — Wages— Parties sought once and for all "catch up" increase in wages —CICS found that by 
all relevant comparisons the employees concerned had been seriously prejudiced for apparently bureaucratic reasons and that 
simple fairness required a proper nexus for wages be established — Granted — Catering  

Applications to vary Awards re wage increase pursuant to Structural Efficiency Principle — Public Service Arbitrator examined 
agreement of parties, which included, inter alia, the introduction of broadbanding. scope for multiskilling. more flexible working 
hours and changes to other provisions in line with the Public Service — PSA found substantial benefits to both employers and 
employees at very little cost, which was within the spirit and letter of the Structural Efficiency Principle — Granted — 
Health     

Applications to vary Awards — Parties sought rates of pay increases in accordance with Structural Efficiency Principle — 
Commission reviewed dicta of principle and having regard that parties were expected to present a single award to replace existing 
three and non-award measures already implemented, found that they had done enough to comply with the Principles — 
Commission expressed concern in applying the $15.00 quantum to certain levels of employee and required amendments to 
incorporate flexibility in adjustment of hours of work — Granted — Police  

Application for variation of award — Commission in Court Session had endorsed work value package in accordance with Wage 
Fixing Principles Package which was to be delivered in carefully spaced instalments — Commission found instant award had not 
received endorsed increase and ratified final instalments — Granted — Health   

Settlement of dispute re pay claim — Parties sought ratification of three percent or $ 15.00 as first instalment pay increase on the basis 
of a settlement wherein parties had reached agreement on certain aspects of a Conditions of Work Agreement — Commission 
considered agreement and also put restructuring in the light of the Structural Efficiency Principle — Commission found that 
although agreement was a tenuous one. on the face of it. it justified the salary adjustment sought, with future restructuring to be 
examined on application for the second instalment of the claim-— Granted — Education   

Claim re wage increase — Applicant sought four per cent increase pursuant to Second Tier — Parties were in Agreement — 
Commission noted with concern parties agreement to establish committees to inquire into ways and means of achieving 
efficiency rather than implementing them — Commission reiterated that spirit of the Principles is that changes should be real so 
that efficiencies can take place — Granted — University Administration  

Conference matter referred for hearing and determination re wage increase — Applicant Employer claimed that it had erroneously 
paid its employees twice a second tier wage increase and sought to absorb part of that amount by not passing on another increase 
— Respondent argued increase in question was nothing more than an over award payment — Commission reviewed authorities 
and found that the money in question was not an award entitlement but a contractual benefit for which each of the employees, 
individually, would have a right to make a claim pursuant to section 29(b)(ii) ofthe Industrial Relations Act — Dismissed —Retail 

Application to vary Award by consent — Parties sought increase in salaries on the basis of a Structural Efficiency Agreement — 
Commission took the view as expressed in the Building Trades Case and found that the parties had done enough to justify the first 
instalment under Structural Efficiency Principle — Commission found it not inappropriate to adjust the lower rates irt the Award 
by a quantum of $15.00 because of the new career structure dependent in part on such adjustments — Public Transport — 
Granted       

Application pursuant to Regulation 93 of Act to set aside proceeding and order which varied Award — Applicants claimed provisions 
ofRegulations lOand 11 were not followed thusthey were unaware ofproceedings and this amounted to a denial of natural justice 
— Respondent denied claim and agreed that employees concerned would be without award coverage should application succeed 
— Commission found in favour of Applicant but with the instruction that position of employees covered by the Award remain 
unaltered until matter is finally determined — Granted — Hospitality  

Dispute re wages for new classification in award — Parties are in agreement on the definition, duties and responsibilities of classifica- 
tion — Commission found claim to fall within the Work Value Principle of State Wage Principles — Commission having regard to 
submissions and material and inspections undertaken determined the appropriate quantum — Ordered Accordingly — Power/ 
Energy  



CUMULATIVE DIGEST—continued 

WAGES —continued 
Application to vary Awards by consent re wages — Parties aimed at implementing the objects of the Structural Efficiency Principle 

into the Private Health Care Industry — Furthermore the parties are preserving a generalised nexus in wages and conditions with 
a broad-banding exercise thus reducing a multiplicity ofclassifications — Commission found the parties have complied with the 
requirements of the Structural Efficiency Principles — Ordered Accordingly — Health Care   

Application to vary Award by consent increasing wage rates for part-time employees — Applicant Union claimed wage rates for full- 
time academics had been adjusted and should reflect upon the part-time academic salaries prescribed in the Award — 
Commission found the variation of an Award could be varied if not previously varied — Furthermore no extra claims 
commitment has been included — Granted — Education  

WORK VALUE - 
Claim re reclassification of employee to tradesperson in accordance with an agreed reference Award — Applicant Union argued 

employee performed some range of tasks as and was interchangeable with a co-employee paid as a tradesperson — Further that 
previously agreed wage arrangements were no longer appropriate — Respondent argued wage arrangements were an agreed 
acceptance of a previous Commission recommendation and that subsequent changes did not represent an increase in work value 
— Commission found on evidence that events had overtaken the Commission's previous recommendations applicability and 
that the Respondent treated both employees as equal in skill — However Commission considered employee did not possess all 
skills of a tradesperson and in the wider sense, hence was not prepared to accede to the claim in full and recommended that further 
discussion of the issue occur between the parties — Granted in Part — Building Maintenance (Retail)   

'Application to vary Wages clause of an Award — applicant Union sought increase rates for specific classifications and to insert a new 
classification on the grounds of work value changes — Respondent argued claim could not be considered in isolation of 
consideration resultant from Structural Efficiency Principles — Minister intervened to raise questions related to possible fiow- 
ons — CICS reviewed Work Value Principle and found that although any restructuring may alter the situation the case for work 
value adjustments had not been established — Dismissed — Railways  

Application to vary award by consent — Applicant denied it had a special case and sought significant changes to conditions of 
employment — Applicant argued that the existing conditions were chronically out of date and not in the Public Interest — Public 
Service Arbitrator examined a wealth of evidence — PSA found it had no hesitation whatsoever despite costs, in sanctioning on 
agreement as it applied to reducing hours of work to40 per week, rosters and the like —PS A found after noting professional status 
of employees concerned, work value charges of a justify to magnitude claimed five per cent salary increase — Granted — 
Health   

'Claim for award variation — Applicant claimed increase in base wage rate for all classifications on the basis of increased work value 
and for factors specific to industry subject to award which constitute "Special Case" status — Commission in Court Session 
accepted that this was a special case but emphasised that Structural Efficiency must take precedence — Commission in Court 
Session found the increase sought to be a step in award restructuring but was not prepared to vary base rate — Commission in 
Court Session ordered additional payment on understanding that there were no undeclared over award payments and that this 
would not prejudice final determination ofaward rates under Structural Efficiency Principle — Granted in Part — Mineral Sands 

Applications to vary Awards re Wages Schedules and Annual Leave — Parties presented agreed facts on work value increases and 
sought new wages schedules to reflect movement and rearrangement in an award with which the parties sought to re-establish a 
nexus — Parties in disagreement over Annual Leave provision — Respondent sought removal of the word "department" from the 
Annual Leave clause and argued that its use hampered the efficient management of numerous employers operating small 
establishments — Commission considered it was in no way bound by a CICS Decision on which the Applicant relied — 
Commission found little equity where employees who did not suffer the inconveniences for which more than four weeks annual 
leave were designed to compensate, continue to enjoy that benefit — Furthermore it was a semantic accident which prevented 
compliance with the spirit of the prescription — Granted in Part — Health  

'Claim re wage increases and improvements in conditions beyond Second Tier Wage Ceiling — Applicant Union sought nexus with 
Government counterparts — CICS rejected nexus, however found that wages and conditions should be adjusted in line with work 
value increases — Ordered Accordingly — Health/Welfare   

Application for variation of award — Commission in Court Session had endorsed work value package in accordance with Wage 
Fixing Principles Package which was to be delivered in carefully spaced instalments —Commission found instant award had not 
received endorsed increase and ratified final instalments — Granted — Health   

Application for variation to award — Applicant seeks inclusion of new classification in award — Work Value — Commission found 
application to be similar to that approved by CICS and Respondent's objections to be of no substance — Granted — Power/ 
Energy  

Dispute re wages fornewclassification in award — Parties are in agreement on the definition, duties and responsibilities of classifica- 
tion — Commission found claim to fall within the Work Value Principle of State Wage Principles — Commission having regard to 
submissions and material and inspections undertaken determined the appropriate quantum — Ordered Accordingly — Power/ 
Energy  

(bdii) 




